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HB 1 The Executive Branch Budget for 2023-2024 included: 

• Funding for 7-8 new staff positions at the Public Service Commission 

• Authorization for use of federal funds for brownfields, orphan oil and gas 

wells, and gulf hypoxia mitigation 

• Language from previous budget preventing filling of mine safety positions 

was not included. 

HB 8 (Petrie and others) makes numerous changes in tax laws, including possible 

reduction of the individual income tax rate, removing certain tax exemptions and 

imposing new service taxes, including car-sharing, historical site admissions. 

  

The bill will impose excise and use taxes on electric and hybrid vehicles, including: 

an initial and subsequent annual registration fee of $120 per year for electric 

vehicles, which are defined to include plug-in hybrids; an initial and subsequent 

annual registration fee of $60 per year for hybrid vehicles, which are defined as 

having a combined internal combustion engine and electric motor, but no plug-in 

capability; and an additional tax of three cents ($0.03) per kilowatt hour (kWh) on 

any publicly accessible electric vehicle charging station that supplies power to 

electric vehicles.  The fees on EVs and hybrids would have gone into effect 

immediately, but on the last day, House Bill 659 deferred the new fees for EVs 

and hybrids to January 1, 2024, in order to allow further consideration in the 2023 

General Assembly session, of whether the proposed fees and the allocation of 

only half of those fees to the road fund, is appropriate. 
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The bill also eliminates sales tax exemptions for utility bills for residences unless 

the renter or homeowner “declares” that it is their “domicile.”  It is unclear how 

individuals will be made aware of the need or means to do so in order to avoid 

paying taxes on utility bills over and above their already high utility bills.  

 

HB 45 (Bowling) revises several definitions in KRS Chapter 224 to address the 

chemical processing of waste plastics in order to recycle chemicals and monomers 

in the plastics, sometimes referred to as “advanced” or “chemical” recycling.  The 

concept of recycling plastics by decomplexing of polymers has attracted criticism 

and the economics of such processing through pyrolysis, gasification, 

depolymerization, and other processes has not been demonstrated on a 

commercial scale.  With only some 20% of post-consumer plastics being 

recovered through physical recycling (with the remainder being landfilled, 

incinerated, or dumped into the environment) it can be argued that the legal 

framework for regulating waste management and use of recycled feedstock 

should remain open to increasing the diversion of post-consumer plastics to new 

uses with the resulting decrease in virgin plastic production that such use would 

allow.  

 

The final bill included language sought by Energy and Environment Cabinet and 

KRC to assure that those facilities engaged in the processing of waste plastics 

remain as regulated “solid waste sites and facilities,” that conversion of plastics 

for fuel as advanced recycling, and that any facility processing and using the 

feedstock is subject to Cabinet regulation. 

 

HB 77 (Bratcher) repealed and reenacted with amendments of Kentucky’s Radon 

Safety program, including revisions in board membership, and increase in cap on 

fines to $1,000 per occurrence. 

 

HB 195 (Johnson) creates a notification requirement in KRC Chapter 100 for 

communities with planning and zoning regarding developments within 660 feet of 

natural gas transmission pipelines; requires a notified pipeline operator to 

provide pipeline location information to the developer; and requires the 
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developer to include language on the final plat filed with the planning commission 

stating that the developer has utilized reasonable means to notify the pipeline 

operator and verify the pipeline location. 

 

The language largely tracks the recommendations of the consensus stakeholder 

group Pipelines and Informed Planning Alliance (PIPA) that advises the U.S. DOT’s  

Pipeline and Hazardous Materials Safety Administration (PHMSA). 

https://primis.phmsa.dot.gov/comm/pipa/pipa_consultation_planning.htm 

 

A model ordinance for land use and construction near transmission pipelines is 

included in Appendix B of the PIPA Report Partnering to Further Enhance Pipeline 

Safety In Communities Through Risk-Informed land Use Planning, November 2010 

https://primis.phmsa.dot.gov/comm/publications/PIPA/AppB%20-

%20ModelOrdinance.pdf  The full Report is at 

https://primis.phmsa.dot.gov/comm/publications/PIPA/PIPA-Report-Final-

20101117.pdf#pagemode=bookmarks 

 

The bill was amended in the House to include “hazardous liquids pipelines” as 

well, which includes anhydrous ammonia, oil, and natural gas liquids pipelines.  

 

HB 222 (Kulkarni, Nemes) is intended to protect freedom of expression against 

strategic lawsuits against public participation (SLAPP suits) by establishing 

procedures for dismissing legal actions filed in response to a party's exercise of 

free speech, right to petition, or right to association; allowing for an immediate 

appeal as a matter of right; allowing for costs to be awarded to the moving party 

if dismissal is granted; and allowing for costs to be awarded to responding party if 

the motion was found to be frivolous or filed with the intent to delay.  Kentucky 

becomes one of over 30 states that have adopted such laws. 

 

In Seiller Waterman, LLC v. Bardstown Capital Corporation, 643 S.W.3d 68 (Ky. 

2022) the Supreme Court of Kentucky endorsed the extension of the Noerr-

Pennington doctrine to zoning cases.  The Noerr-Pennington doctrine is derived 

from two United States Supreme Court cases: Eastern R.R. Presidents Conference 

https://primis.phmsa.dot.gov/comm/pipa/pipa_consultation_planning.htm
https://primis.phmsa.dot.gov/comm/publications/PIPA/AppB%20-%20ModelOrdinance.pdf
https://primis.phmsa.dot.gov/comm/publications/PIPA/AppB%20-%20ModelOrdinance.pdf
https://primis.phmsa.dot.gov/comm/publications/PIPA/PIPA-Report-Final-20101117.pdf#pagemode=bookmarks
https://primis.phmsa.dot.gov/comm/publications/PIPA/PIPA-Report-Final-20101117.pdf#pagemode=bookmarks
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v. Noerr Motor Freight, Inc., 365 U.S. 127, 81 S. Ct. 523, 5 L. Ed. 2d 464 

(1961) and United Mine Workers of America v. Pennington, 381 U.S. 657, 85 S. Ct. 

1585, 14 L. Ed. 2d 626 (1965), and immunizes (with exceptions) the First 

Amendment right to petition government and to influence governmental action. 

 

The Seiller decision traces the origins and exceptions to the Noerr-Pennington 

doctrine under federal law and in Kentucky, and also for extending the 

protections of the doctrine to zoning matters.  The Court discussed the 

development of anti-SLAPP legislation such as that adopted in HB 222, and 

specifically noted the bill in the opinion: 

 

In 2021, Washington adopted the Uniform Public Expression Protection Act 

(UPEPA), designed to prevent SLAPP litigation that intends to silence and 

intimidate defendants from engaging in constitutionally-protected 

activities. Five states, including Kentucky, have introduced UPEPA 

legislation, although Washington is the only state that has enacted the 

UPEPA as of March 1, 2022. The Kentucky legislation was introduced as 

House Bill 222 on January 5, 2022, passed in the House unanimously on 

February 18, 2022, and is currently pending in the Senate. House Bill 222 

would create new KRS sections that establish procedures for dismissing 

legal actions filed in response to a party's exercise of free speech, right to 

petition, or right to association. The proposed legislation would also allow a 

party to appeal, as a matter of right, any order granting or denying a 

motion to dismiss filed in conjunction with this statute. 

 

Seiller Waterman, LLC v. Bardstown Capital Corp., 643 S.W.3d 68 (Ky. 2022). 

 

HB 594 (Pratt) will require agencies proposing regulation changes under KRS 

Chapter 13A to consider costs to regulated entities and to identify any regulation 

with over a certain dollar impact to be a “major economic impact.”  Current law 

already requires costs and benefits be considered in a regulatory impact analysis, 

so the bill adds nothing to regulatory analysis of costs.  
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HB 669 (Gooch) and SB 315 (Mills) broaden the definition of “orphan wells” in KRS 

Chapter 353 in order to allow for receipt and expenditure of federal Infrastructure 

Act funds for plugging of abandoned and orphan oil and gas wells. The bill 

includes language requiring that requests for proposals on plugging and 

reclamation be structured  in order to allow smaller Kentucky based companies to 

bid. 

 

HB 758 (Gooch) establishes a water management assistance fund to provide 

assistance for both capital and non-capital expenses of governmental entities that 

provide public drinking water and wastewater services to the public. The intent is 

to provide “soft cost” technical, managerial, and financial assistance to assist local 

governmental entities to provide public water and wastewater services. 

 

SB 205 (Mills) seeks to force disinvestment from financial companies engaged in 

energy company boycotts, requiring state agencies to divest from the listed 

financial company if it does not cease its energy company boycott after warning 

from the state. The bill requires the State Treasurer to publish, maintain, and 

update a list of financial companies engaged in energy company boycotts and to 

file the list with the Legislative Research Commission and the Attorney General; 

require state governmental entities to notify the Treasurer of the listed financial 

companies in which the state governmental entity owns direct or indirect 

holdings; require state governmental entities to inform and warn listed financial 

companies that they may become subject to divestment by the state 

governmental agency unless they clarify their actions or cease their energy 

company boycott,  The bill also requires state governmental entities to divest 

from the listed financial company if it does not cease its energy company boycott 

in the timeframes established by the section; and provides for delays in the 

divestment schedule if it will result in a loss of value or a benchmark deviation. 

 

Since the bill it exempts financial institution decisions made for ordinary business 

purpose, there is a question of whether the bill will have much effect since the 

decision of financial companies to invest, or to disinvest, from fossil fuels, is a 
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logical business reaction to the risk associated with investment in carbon-heavy 

industries. Some recent articles exploring energy boycott bills are these: 

Wall Street firms face W.Va. boycott over alleged fossil fuel bias 

https://www.politico.com/news/2022/06/14/banks-letter-west-virginia-boycott-

fossil-fuels-00039246 

Climate investing 'boycott bills' flood state capitals 

https://www.politico.com/news/2022/02/15/climate-investing-boycott-bills-

flood-state-capitals-00008641 

 

SB 217 (Webb) Amends statutes governing the independent status of the 

Department of Fish and Wildlife Resources in relation to the Tourism Cabinet, and 

with respect to procurements by the Department.  Testimony in House 

Committee expressing legitimate concerns of rank-and-file fish and wildlife 

groups, who are the “users” whose purchases of stamps and licenses fund much 

of the department’s activities, with respect to the changes in management and 

accountability of the F&W Commission under the proposed bill. 

 

Bills Of Interest That Did Not Pass 

 

I.  The issue of utility rate proceedings and affordability was the focus of several 

bills and resolutions filed in the House and Senate: 

• SB 28 (Girdler, Hornback, Adams, Meredith, Parrett) Would have allowed a 

utility to grant free or reduced rate service to any commercial food 

production operation that produces food items intended for human 

consumption, subject to the Public Service Commission approval of the 

tariff. Allowing an exemption or preferential rate for one subclass of 

customers will shift those costs to other ratepayers, since the costs will 

have to be paid by ratepayers within the system. 

• SB 329 (Wheeler) Would require the Public Service Commission to examine 

the use of the fuel adjustment clause by electric and natural gas utilities 

and report to the Legislative Research Commission by December 1 each 

year beginning on December 1, 2022. 

https://www.politico.com/news/2022/06/14/banks-letter-west-virginia-boycott-fossil-fuels-00039246
https://www.politico.com/news/2022/06/14/banks-letter-west-virginia-boycott-fossil-fuels-00039246


7 
 

• SR 316 (Wheeler) a simple resolution urging the Public Service Commission 

to examine strategies to address utility costs to ratepayers, was adopted. 

• HB 341 (Gooch) which was withdrawn, would have allowed PSC-regulated 

utilities to file “streamlined” procedures for rate cases if a full rate case had 

been filed within the preceding 5 years.  The bill would have (1) eliminated 

evidentiary hearings unless requested by the utility (which would seldom 

happen), (2) imposed limits on intervention timing, as well as on discovery 

by parties directed to the utility, and (3) allowed a number of utility capital 

investments to be done by “rider” rather than in a rate case or through a 

certificate of public convenience and necessity, thus allowing for less 

scrutiny of such proposed investments. 

• HB 755 (Gooch, Fugate) would have required the Public Service 

Commission to open an administrative case to initiate an investigation to 

reduce the volatility of fuel adjustment clause charges on electric utility 

bills within 90 days of the effective date of the Act and to promulgate 

administrative regulations to implement any changes it has prescribed to 

reduce the volatility of fuel adjustment clause charges on electric utility 

bills within 60 days of issuing an order in the administrative case. House 

Committee Substitute replaced text of bill with a legislative task force to 

study three issues: the Fuel Adjustment Clause; the use of securitization of 

debt in order to lower utility rates by obtaining more economical debt 

financing for retiring utility debt; and the impacts of early retirement of 

coal-fired power plants. 

• HCR 138 (Miles and Gooch) would have directed the Legislative Research 

Commission to examine and evaluate the feasibility of implementing an 

alternative rate mechanism (ARM) for public utilities regulated by the 

Public Service Commission. 

II.  What would a legislative session be without a bill proposing changes in the 

administrative regulation process to address regulations found by an interim 

legislative committee to be “deficient?” HB 337 (Hale) would have granted an 

administrative body 10 days to appeal a legislative committee's deficiency finding 

to the Attorney General; allow the Attorney General 20 days after receipt of the 
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appeal to uphold or overrule the deficiency finding; and would deem a regulation 

withdrawn or nullified automatically if the appeal is not filed or the deficiency 

finding is upheld by the Attorney General; authorize the Governor to act on the 

regulation if the deficiency finding is overruled; prohibit an administrative body 

from promulgating an identical or substantially similar regulation for at least one 

year after a deficiency finding was upheld. 

 

The House tacked HB 337 on to Senate Bill 65, which the Senate refused to accept 

the amendment.  The House then receded and withdrew the amendment and 

passed the bill without the House amendment.   

 

III.  Competing bills to amend the merchant power plant construction certificate 

law to address utility-scale solar facilities were considered and fail to achieve 

consensus. HB 392 found support in the House, while SB 69 was favored by the 

Senate.  Issues included the setting of decommissioning bonds, extent of local 

government input and control over siting decisions, and whether transfers of 

ownership and control would be subject to Siting Board review and approval. 

 

IV.  What do dam safety and hog manure smells have in common?  Nothing.  Yet  

HB 597 (Gooch), an Energy and Environment Cabinet bill, would have updated 

state laws concerning water resources and require high hazard dams to develop 

and maintain emergency action plans.  The bill was amended without notice in a 

Senate committee hearing to eliminate state permitting of no-discharge industrial 

hog barns, lagoons, and waste application on farmlands.  In the end, the bill failed 

and the Cabinet’s authority over industrial-scale hog waste management is intact.   

 

VI.  SB 118 (Smith) would have required the Energy and Environment Cabinet to 

update and study the state assumption of the Section 404 permitting program 

under the Clean Water Act.  Several provisions of the bill would also have affected 

permit issuance under the KPDES pollutant discharge permit program.   

 

Update On Issues From Past Sessions 
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HB 246 Jefferson County Solid Waste Management (2017)  

 

A June 17, 2021 decision by the Kentucky Supreme Court in Louisville/Jefferson 

County Metro Government Waste Management District et al. v. Jefferson County 

League of Cities et al. 2019-SC-0520-DG found that the statute, which allowed the 

cities within Jefferson County to opt out of the county solid waste plan, violated 

the mandate of Kentucky Constitution Section 156a that “[a]ll legislation relating 

to cities of a certain classification shall apply equally to all cities within the same  

classification.” Because the revisions to KRS Chapter 109 treated the home rule 

cities in Jefferson County differently than those elsewhere in the Commonwealth. 

 

HB 72 Chapter 100 Zoning Appeal Bonds (2017)  

 

There are four pending Court of Appeals cases challenging whether KRS 100.3471 

is constitutional:  Bischoff v. Byrd, 2019-CA-1311-MR; Raz, Inc. v. Mercer County 

Fiscal Court, 2020-CA-0543-MR; Blue Grass Trust For Historic Preservation v. 

Lexington Fayette Urban County Government Planning Commission, 2020-CA-

0726-MR; and Commonwealth v. Boone Dev., LLC, 2021-CA-0411-MR.  

 

Additionally, on May 9, 2022, the Scott Circuit Court issued a final Order in the 

case of Richardson v. Georgetown-Scott County Planning Commission, et al., 16-

CI-00146, concluding that KRS 100.3471 is unconstitutional for violating Sections 

3, 27, 28, and 115 of the Kentucky Constitution. 

 

HB 328 Billboards (2021) 

 

HB 328 was intended to address an issue regarding the on-site and off-site 

distinctions in state regulation of outdoor advertising devices that resulted in a 

judicial decision appearing to declare void the entire Kentucky Billboard Act.  A 

Sixth Circuit Court of Appeals decision reviewing and upholding the lower court 

ruling that the content-based distinction between regulation of on-premise and 

off-premise outdoor advertising devices was subject to strict scrutiny because the 

content of the sign was required to be read in order to determine whether the 
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sign was exempt or regulated, limited the scope of the District Court decision to 

the single billboard at issue before the District Court.  During that interim, 

numerous outdoor advertising devices which do not meet the setback and 

spacing requirements for such devices were erected in Kentucky.  

 

A question unanswered in the adoption of HB 328 is whether those devices 

erected during the period following the District Court decision and prior to the 

Sixth Circuit decision were “grandfathered” even if they fail to meet the size, 

spacing, and distance requirements of state law. 

 

The underpinning of the District Court and Sixth Circuit decisions in  L.D. Mgmt. 

Co. v. Gray, 988 F.3d 836 (6th Cir. 2021) holding that Kentucky law that 

differentiated between billboards advertising off-site activities and those 

advertising on-site activities was content-based and subject to strict scrutiny), was 

rejected by the U.S. Supreme Court in the case of City of Austin, Texas v. Reagan 

National Advertising of Austin, LLC, 142 S.Ct. 1464, 212 L. Ed. 2d 418 (2022).  The 

City of Austin Court held that a city's outdoor advertising ordinance, which 

distinguished between on-premises and off-premises signs and specially regulated 

the latter, was facially content-neutral and was not subject to strict scrutiny under 

the First Amendment absent a content-based purpose or justification. The 

ordinance's provisions did not single out any topic or subject matter for 

differential treatment, and the message on the sign mattered only to the extent 

that it informed the sign's relative location.  

 

In the aftermath of the City of Austin decision, the future of those signs erected 

without complying with the spacing and setback requirements due to the District 

Court decision voiding the Kentucky Billboard Act on the basis of the on-premise / 

off-premise content distinction, is all the more questionable. 

 

 




























