




                                     FCR 7 
Office of the President 
April 25, 2025 
 
Members, Board of Trustees: 
 

UPGRADE/RENOVATE/EXPAND RESEARCH LABS   
(CENTER FOR CLINICAL AND TRANSITIONAL SCIENCE ENTERPRISE DATA 

CENTER EXPANSION) CAPITAL PROJECT 
 
Recommendation: that the Board of Trustees approve the initiation of the Upgrade 
/Renovate/Expand Research Labs (Center for Clinical and Transitional Science 
Enterprise Data Center Expansion) capital project.  
 
Background: Pursuant to Administrative Regulation 8:2, any capital project with an 
estimated cost of $1,000,000 or more must be approved by the Board prior to initiation.   
 
This project will renovate, expand and upgrade the University’s secure research data 
center space within the Enterprise Data Center at the Center for Clinical and Translational 
Science (CCTS) located in the Lee T. Todd, Jr. Building.  CCTS manages over $34.1 
million in annual grants to support biomedical and population health research projects 
and requires HIPAA-compliant data management and storage. The Enterprise Data 
Center, UK’s only HIPAA-secure research data center, faces increased demands for 
secure research data infrastructure from CCTS as well as other University research 
centers. This project will renovate and expand the Enterprise Data Center space and will 
provide requisite cooling, electrical distribution and ADA-compliant entry. The increase in 
secure biomedical research data center space will allow the University to support rapid 
advances in research computing and data capabilities that are revolutionizing research. 
 
This $9,500,000 project, authorized by the 2024 Kentucky General Assembly, is well 
within the total legislative authorization of $75,000,000 and will be funded with federal 
and agency funds. 
 
 
 
 
 
 
 
 
 
 
 
Action taken:  Approved  Disapproved  Other 
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FCR 9  
Office of the President 
April 25, 2025 
 
Members, Board of Trustees:  
 

IMPROVE ACADEMIC/ADMINISTRATIVE SPACE 1 
(EXPAND CAROL MARTIN GATTON BUSINESS AND ECONOMICS  

BUILDING - DESIGN PHASE) CAPITAL PROJECT 
 

Recommendation: that the Board of Trustees approve the initiation of the Improve 
Academic/Administrative Space 1 (Expand Carol Martin Gatton Business and Economics 
Building - Design Phase) capital project. 
 
Background: Pursuant to Administrative Regulation 8:2, any capital project with an 
estimated scope of $1,000,000 or more must be approved by the Board prior to initiation. 
 
The Carol Martin Gatton Business and Economics Building originally opened in 1963 as 
the University’s Commerce Building. The building has undergone two renovations and 
expansions. The first in 1992 which included the addition of a wing for classrooms and 
the second in 2015 which included a significant expansion. The College continues to 
experience growth in enrollment and currently educates more than 5,000 undergraduate, 
masters and doctoral students in accounting, economics, finance, management, 
marketing and supply chain management.    
 
This project will initiate the design phase to further expand the building to enable the 
College to better serve its students and meet future enrollment growth needs. The space 
will be designed to facilitate today’s educational needs with flexibility to accommodate 
future needs and may include classrooms, student spaces, offices and other support 
spaces.   
 
This $9,000,000 design phase of the project, authorized by the 2024 Kentucky General 
Assembly, is well within the total legislative authorization of $20,000,000 and will be 
funded with private and agency funds. 
 
 
 
 
 
 
 
 
 
Action taken:  Approved       Disapproved            Other_______________ 
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147 East Third Street 

Lexington, KY 
40508 

 
859/977-6600 

fax: 859/381-1357 

www.rsamuni.com 

 

 
 
 
 

 
 
 

June 5, 2025 
 

 
 
 
Capital Projects and Bond Oversight Committee 
702 Capital Avenue, Room 34, Capitol Annex 
Frankfort, KY 40601 
 
 RE:   $4,035,000 Magoffin County School District General Obligation 

Bonds, Series of 2025 
 

Please find enclosed a Bond Payee Disclosure Form and Plan of Financing 
related to the above-referenced series of Bonds.  The Bonds will be used to finance Bus 
Garage Renovations and a High School Multipurpose Building.  
  

We would like to go ahead and submit the plan to Bond Oversight so that we 
will be ready to proceed with the bond sale shortly.  The Bonds will be funded with 
100% Local Funds. 
 

Please process this bond disclosure form for review by the Bond Oversight 
Committee at the next meeting.  Should you have any questions or require any 
additional information, please contact our office. 
 
Sincerely,  
 

 
 

 
 
Lincoln Theinert 
 
 
Enclosures 
 
 
 
 
 
 
 
 
 
 



Par Amount: $4,035,000

District Magoffin County School District

Issue Name: General Obligation Bonds, Series 2025

Purpose: Bus Garage Renovations and High School Multipurpose Building

Projected Sale Date: Q3 2025

First Call Date: 8 Years at par

Method of Sale: Competitive Bids

Place/time of sale: Parity /SFCC, Frankfort, Ky. / TBD

Bond Rating: Moodys: "Aa3"

Bond Counsel: Steptoe and Johnson, Louisville, KY

Fiscal Agent: RSA Advisors LLC, Lexington, Kentucky

Date received by SFCC:        /        / To be filled in by SFCC

Date scheduled for Committee review:        /        / To be filled in by SFCC

SFCC Local
Portion Portion Total

Estimated par amount of Bonds: $0 $4,035,000 $4,035,000

% Share of total Bonds: 0.00% 100.00% 100.00%

Estimated average annual debt service: $0 $337,622 $337,622

Estimated debt service reserve: $0 $0 $0

Estimated Cost of Issuance:

 Fiscal Agent, Bond Counsel, etc $0 $29,140 $29,140

 Special Tax Counsel $0 $0 $0

 Number verifications $0 $0 $0

 Bond Rating & Bank Fee $0 $18,350 $18,350

 Underwriter's Discount $0 $80,700 $80,700

 Credit Enhancement $0 $0 $0

   Total Cost of Issuance: $0 $128,190 $128,190

Anticipated Interest Rates:  5 Years: 3.650%  10 Years:  4.200% 15 Years:  4.680%

20 Years:  4.950%

Notes:  No Tax Increase required

       BOND PAYEE DISCLOSURE FORM



6. The total of bonds, notes, and other obligations of the district currently issue

subject to the 2% statutory limit including the present issue of $4,035,000.

7. Does this issue include a special appropriation grant from the Commonwealth of

Kentucky? If so, please state the amount and purpose of the grant.

MAGOFFIN COUNTY SCHOOL DISTRICT

4.     Statutory debt limit for General Obligation bonds as set forth in KRS 66.041: 8,143,222

5.     District bonding potential as set forth in 702 KAR 3:020: 12,500,000

4,035,000

No

Statement of Indebtedness

1.     The assessed valuation of all the taxable property in the School District as estimated by the last certified 

assessment is: 407,161,106

2.     Date of last certified audit: 6/30/2024

3.     The total of all bonds, notes, and other obligations of the district currently issued and outstanding, 

including the present issue of $4,035,000.. 24,570,000



 

June 6, 2025 
 
Ms. Katherine Halloran 
700 Capital Ave 
Frankfort, Kentucky 40601 
 
Re: Reporting of Bond Issuance Costs to the Capital Projects and Bond Oversight 
 Committee ("Bond Oversight Committee") 
 
Dear Ms. Halloran: 
 
Enclosed please find a Bond Payee Disclosure form for the following bond issue: 
 

$12,700,000 (est.) 
Owen County School District  

General Obligation Bonds, 
Series of 2025 

 
Please be advised that the enclosed costs are estimated. Actual costs will not be known 
until the bonds are sold. Please be advised that no tax increases are necessary to support 
this financing. 
 
We hereby request that the above bond issue be considered by the Bond Oversight 
Committee at its next meeting. 
 
If you need any additional information, please call me at 502.588.8695. 
 
Sincerely, 
 
Maria Long 
Baird Public Finance 
 
 



 

 

BOND PAYEE DISCLOSURE FORM 
 
Par Amount: $12,700,000 

Issue Name: Owen County School District General Obligation Bonds, 
Series of 2025 

Purpose: Various upgrades to Owen County Schools (including Upper 
Elementary) to include life safety and ADA upgrades, 
renovations at the Central Office and athletic improvements.  

Projected Sale Date of Bonds: Summer 2025 

First Call Date: TBD 

Method of Sale: Competitive  

Place/Time of Sale: TBD 

Bond Rating: Expected “Aa3 Enh” – Moody’s  

Bond Counsel: Steptoe & Johnson 

Fiscal Agent: Baird 

Architect/Engineer Robert Ehmet Hayes & Assoc. 

 
Date Received by SFCC:             /     / To be filled in by SFCC 

Date Scheduled for Committee Review:            /     / To be filled in by SFCC 

 

  SFCC 
Portion  

Local 
Portion Total 

Estimated par amount of Bonds (1): - $12,700,000 $12,700,000 

% Share of total Bonds: - 100.0% 100.0% 

Estimated average annual debt service: - $1,104,485 $1,104,485 

Estimated debt service reserve: - - - 

Estimated Costs of Issuance (1): 

Fiscal Agent, Bond Counsel, Advertisements, Printing, etc. - $63,800 $63,800 

Special Tax Counsel - - - 

Number Verifications - - - 

Bond Rating - 29,000 29,000 

Underwriter's Discount - 254,000 254,000 

Paying Agent/Escrow Agent Bank - 4,000 4,000 

Total Cost of Issuance: - $37,090 $37,090 
 

 
Anticipated Interest Rates: 

 
5 Years:     3.65% 
10 Years:   4.10% 

 
15 Years:    4.55% 
20 Years:    5.00% 

 
 

 
(1) Actual costs will not be known until the bonds are sold. 



Board of Education of Owen County 
School District, As of January 1, 2025 

Statement of Indebtedness 

1. The assessed valuation of all the taxable property in the School District as
estimated by the last certified assessment is:

$971,117,319 

2. Date of last certified audit:   June 30, 2024 

3. The total of all bonds, notes, and other obligations of the district currently issued
and outstanding. 

$25,710,000 

4. Statutory debt limit for General Obligation bonds as set forth in KRS 66.041: $19,422,347
5. District bonding potential as set forth in 702 KAR 3:020: $17,500,000
6.  The total of bonds, notes, and other obligations of the district currently issue

subject to the 2% statutory limit.
$0

7. Does this issue include a special appropriation grant from the Commonwealth of 
Kentucky? If so, please state the amount and purpose of the grant.

No 



School District Name: Owen County School District
Project:

Probable Cost Breakdown  (Administration/Athletics/Instructional)
Date: 6/9/2025

Total Project Administration Athletic Instructional
100% Percentage Percentage Percentage

Construction 10,823,627.00$                                                   4,329,450.80$     3,247,088.10$         3,247,088.10$       
-$                                                                    -$                    -$                        -$                      
-$                                                                    -$                    -$                        -$                      
-$                                                                    -$                    -$                        -$                      
-$                                                                    -$                    -$                        -$                      

Total Construction Cost 10,823,627.00$                                                   4,329,450.80$     3,247,088.10$         3,247,088.10$       

Soft Costs (Architect/CM Fees) 1,523,938.00$                                                    609,575.20$        457,181.40$            457,181.40$          

Total Project Cost 12,347,565.00$                                                   4,939,026.00$     3,704,269.50$         3,704,269.50$       

Plus: Cost of Issuance Including Bond Discount & Bond Rounding 352,435.00$                                                       140,974.00$        105,730.50$            105,730.50$          

Amount Bonded for Construction Project 12,700,000.00$                                                   5,080,000.00$     3,810,000.00$         3,810,000.00$       

ADA and life safety upgrades throughout the Owen County School District, renovations at the Central Office 
and various athletic improvements. 



 
 

Andy Beshear 
GOVERNOR 

FINANCE AND ADMINISTRATION CABINET 
DEPARTMENT FOR FACILITIES AND SUPPORT SERVICES 

DIVISION OF REAL PROPERTIES 
Bush Building, 3rd Floor 

403 Wapping Street 
Frankfort, Kentucky 40601 

Phone: (502) 564-2205 

 
Holly M. Johnson 

SECRETARY 
 

Charles O. Bush, Jr. 
INTERIM COMMISSIONER 

 

Natalie W. Brawner 
DIRECTOR 

 
 

 
 

@ky_finance  |  FINANCE.ky.gov  An Equal Opportunity Employer M/F/D

M E M O R A N D U M 
 
TO:    Katherine Halloran, Committee Staff Administrator 

Capital Projects and Bond Oversight Committee 
 
FROM:    Natalie W. Brawner, Director 
    Division of Real Properties 
 
DATE:    June 10, 2025 
 
SUBJECT:   Lease Modifications – square footage changes 
 
Per KRS 56.823(11)(a), the following leases were subject to modifications for square footage changes: 
 

PR-5834, Jefferson County, Department for Public Advocacy 
Square Foot Change Annual Rent Change Number of Staff Effective:  

From  30,924 From  $463,860.00 Original  n/a 1/1/2025 
To  34,424 To  $516,360.00 Current  n/a Expires: 

Difference 3,500 Difference $52,500.00     6/30/2032 
     Rental:  $15.00  per sq ft 
Per House Bill 277, the lease originally included 30,924 square feet of office space at $15.00 per square foot annually 
with all utilities and janitorial costs included.  It also includes 125 parking spaces at $90.00 per space, per month at an 
annual parking cost of $135,000.00 or $33,750.00 per quarter/$11,250.00 per month.  It was anticipated an additional 
3,500 square feet of office space would be added effective July 1, 2024, but the 3,500 square feet was not available for 
occupancy until January 1, 2025 which resulted in an increase of $26,250 for FY25. 
       

PR-4385, Mason County, Education Labor Cabinet 
Square Foot Change Annual Rent Change Number of Staff Effective:  

From  5,617 From  $53,361.50 Original  n/a 4/1/2025 
To  5,509 To  $52,335.52 Current  n/a Expires: 

Difference 108 Difference $1,026.50     6/30/2025 
     Rental:  $9.50 per sq ft 

Parties mutually agreed to a modification to the lease to decrease the leased space by 108 square feet  
 
If you have any questions or require additional information concerning this matter, please advise. 
 
NWB 
Attachment 
Cc:   Capital Construction Log, Office of the State Budget Director, PR-5411 File 



 
 

REPORT TO CAPITAL PROJECTS AND BOND OVERSIGHT COMMITTEE 
 

LEASE MODIFICATION 
 
  
 

Lease No.: PR-4385 County: Mason 

Using Agency: Education & Labor Cabinet, Department of Workforce Investment 

Lessor (identify all parties having 5% or 
more ownership):  
Attached extra sheet if necessary 

 
City of Maysville 
 
      
 
      

Property Location:  
201 GOVERNMENT STREET, MAYSVILLE, Kentucky  

 
Check One:     New Lease         Renewal       Modification 
 
Type Space: Office 

 
Cost Per Square Foot: $9.50 

 
Annual Rental Cost: $52,335.52 

Average Cost Per Square Foot of Leased-In 
Space in County: $12.46  

 
Utilities Included:      Yes     No 

Cancellation 
Clause:  

 Yes 
If yes, explain terms: 30 Days 

 No 
If no, explain why not:       

Effective Date: April 1, 2025 Expiration Date: June 30, 2025 

Justification for Lease: Please see attached 

Has the Finance & Administration Cabinet complied with statutory requirements:  Yes    No 
If no, explain:       

Explain why the Finance & Administration Cabinet chose this lessor (see attached approval memo 
and lease agreement): Please see attached       
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REPORT TO CAPITAL PROJECTS AND BOND OVERSIGHT COMMITTEE 
 

LEASE MODIFICATION 
 
  
 

Lease No.: PR-5834 County: Jefferson 

Using Agency: Department of Public Advocacy  

Lessor (identify all parties having 5% or 
more ownership):  
Attached extra sheet if necessary 

 
Park EZE, LLC 
 
      
 
      

Property Location:  
719 West Jefferson Street, Louisville, Kentucky 40202 

 
Check One:     New Lease         Renewal       Modification 
 
Type Space: Office 

 
Cost Per Square Foot: $15.00 

 
Annual Rental Cost: $651,360.00 

Average Cost Per Square Foot of Leased-In 
Space in County: $12.79 

 
Utilities Included:      Yes     No 

Cancellation 
Clause:  

 Yes 
If yes, explain terms: 30 Days 

 No 
If no, explain why not:       

Effective Date: July 1, 2024 Expiration Date: June 30, 2032 

Justification for Lease: Please see attached 

Has the Finance & Administration Cabinet complied with statutory requirements:  Yes    No 
If no, explain:       

Explain why the Finance & Administration Cabinet chose this lessor (see attached approval memo 
and lease agreement): Please see attached       
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Robert Stivers 

President, LRC Co-Chair 

David Givens 
President Pro Tempore  

Max Wise 

Majority Floor Leader 

Gerald A. Neal 
Minority Floor Leader 

Robby Mills 
Majority Caucus Chair 

Reginald Thomas 
Minority Caucus Chair 

Mike Wilson 
Majority Whip  

David Yates 
Minority Whip 

 

 

 

    

David W. Osborne    

Speaker, LRC Co-Chair    

David Meade 

Speaker Pro Tempore 

Steven Rudy   

Majority Floor Leader    

Pamela Stevenson  

Minority Floor Leader   

Suzanne Miles   
Majority Caucus Chair    

Al Gentry    
Minority Caucus Chair    

Jason Nemes    
Majority Whip   

 Lindsey Burke   
Minority Whip   

 
502-564-8100 

Capitol Fax 502-564-2922 

Annex Fax 502-564-6543 

legislature.ky.gov 

Jay D. Hartz 

Director 

    

    

    

June 2, 2025 

 

 

 

Mr. Doug Hendrix 

Executive Director 

Kentucky Communications Network Authority 

500 Mero Street, 1st Floor 

Frankfort, Kentucky  40601 

 

Dear Mr. Hendrix: 

 

Thank you for providing the KentuckyWired Critical Infrastructure Upgrades and Purchases 

information as required by House Bill 6, Part I, A., 31., (3) to the committee for our May 2025 

meeting. After transmittal to the committee, questions arose regarding KCNA and Accelecom. 

Please provide written responses to the below by close of business on June 17, 2025. The responses 

will be uploaded with the committee’s other June transmittals to its website. 
 

State in detail the facts supporting KCNA’s claim that Accelecom has breached its agreement(s) 

with KCNA. 

With respect to KCNA’s ongoing dispute with Accelecom, 

• State the amount of funds that KCNA contends is owed by KCNA to Accelecom and state 

the amount of payments made by KCNA to Accelecom to date. 

• State the amount of funds that Accelecom has requested that KCNA pay to Accelecom. 

• State the amount of the difference between the amount of funds that KCNA contends that 

KCNA owes to Accelecom and the amount of funds that Accelecom has requested that 

KCNA pay to Accelecom. 

• State in detail the facts supporting KCNA’s claim that KCNA does not owe to Accelecom 

the amount of funds that Accelecom has requested that KCNA pay to Accelecom. 

With respect to payments that KCNA contends that it has made to Accelecom, 

• State the amount of each payment, the method of payment (e.g. check, wired funds, etc.), 

the date of payment, the method of delivery of payment (e.g., U.S. mail, courier,



Kentucky Communications Network Authority/Accelecom 

June 2, 2025 

Page Two of Two 

commercial delivery service, etc.), the address to which the funds were delivered if mailed 

or delivered, and the financial institution to which the funds were wired if the funds were 

electronically transferred. 

• Identify the person or persons by name and title at KCNA who was/were responsible for 

transmission or delivery of the funds to Accelecom. 

• Provide proof of delivery or transmission of the funds to Accelecom. 

• Identify each payment by amount, date, and type that KCNA made by check or other 

negotiable instrument that has not been cashed or deposited by Accelecom.  State whether 

KCNA has stopped payment on the check or other negotiable instrument, and if not, state 

why KCNA has not stopped payment. 

With respect to the equipment shelters referred to as huts that are a subject of the transactions 

between KCNA and Accelecom, 

• What entity is the owner of the huts. 

• State in detail all facts that support that claim of ownership. 

• Provide proof of ownership of the huts in the form of bill of sale or other documented proof. 

With respect to each governmental, quasi-governmental, commercial, and industrial customer of 

KCNA or Accelecom that has contacted KCNA regarding concerns about service, resources, 

equipment, or other concerns arising in whole or in part out of Accelecom’s failure, inability, or 

unavailability to serve those customers, 

• Identify each customer by name, address, and contact person. 

• State the concerns expressed. 

• State KCNA’s response. 

State in detail all actions taken and to be taken by KCNA to assure that all customers are being 

fully served and will be fully served and supported and not adversely impacted by KCNA’s ongoing 

dispute with Accelecom. 
 

If you have any questions, then please contact Katherine L. Halloran, Committee Staff Administrator, 

at (502) 564-8100. 

 

Sincerely,  

  
Senator Shelley Funke Frommeyer, Co-Chair Representative Shawn McPherson, Co-Chair 

Capital Projects and Bond Oversight Committee Capital Projects and Bond Oversight Committee 

 

cc: Members, Capital Projects and Bond Oversight Committee 



 
 
 

Andy Beshear 
Governor 

Commonwealth of Kentucky 
Governor’s Office 

Kentucky Communications Network Authority 
500 Mero Street, FL 1  
Frankfort, KY 40601 

(502) 782-9549 
 

 
 

Stewart Douglas Hendrix   
Executive Director 

 

kentuckywired.ky.gov 
 

An Equal Opportunity Employer M/F/D 

   
 

 

            June 17, 2025  
 
               Via e-mail 
 
Sen. Shelley Funke Fromeyer, Co-Chair 
Rep. Shawn McPherson, Co-Chair 
Capital Projects and Bond Oversight Committee 
Capital Annex 
Room 136 
702 Capital Avenue 
Frankfort, KY 40601 
 
 Re: Committee questions regarding OpenFiber Kentucky Co. LLC d/b/a Accelecom 
 
Sen. Fromeyer and Rep. McPherson, 
 
 The Kentucky Communications Network Authority responds to your June 2, 2025 questions regarding 
Accelcom as follows: 
 
KCNA Terminated the Wholesaler Agreement 
 
The facts supporting KCNA’s termination of OpenFiber Kentucky, LLC (d/b/a Accelecom) for breach of contract 
are set forth in the attached Notice of Termination. Preceding the termination, KCNA issued three notices of 
default over a period of eight months specifying a series of breaches, including providing services other than 
wholesaler services, miscalculating revenue share, unauthorized access and alterations to the system, and failures 
to sell dark fiber, avoid costs, and participate in an audit of their records, Also included in the attached are the 
Finance and Administration Cabinet Secretary’s Determinations regarding Accelecom’s improper last mile 
service and the correct amount due from KCNA to purchase the Replacement Huts.  
 
Purchase of 20 Replacement Huts (Telecommunications Shelters) 
 
KCNA paid Accelecom $8,532,690.35 for the Replacement Huts. KCNA sent a check in this amount to 
Accelecom on July 19, 2024. Accelecom made a claim to KCNA that the payment should have been 
$10,177,609.63, a difference of $1,644,919.28. The State Treasurer issued check no. 25444779 in the amount of 
$8,532,690.35. The check was delivered to Accelecom’s headquarters at 1700 Eastpoint Parkway #230, 
Louisville, KY 40223 via Express 1-Day mail by the U.S. Postal Service on July 19, 2024. The check was signed 
for by Tony Roberts, the designated mail courier for 1700 Eastpoint Parkway, which is Accelecom’s principal 



Sen. Fromeyer 
Rep. McPherson 
June 17, 2025 

Page 2 of 3 
 

place of business. (See attached signature page.) Mr. Roberts picks up the mail at the Anchorage Post Office for 
all the tenants at 1700 Eastpoint Parkway. Mr. Roberts delivers the mail to Amber Cole, the mail clerk for 1700 
Eastpoint Parkway. Ms. Cole then sorts the mail and delivers it to the tenants, including Accelecom.   
 
The basis for the payment amount was in the October 29, 2020 Wholesaler Agreement Change. OpenFiber agreed 
to design, procure, and construct 20 Replacement Huts for a total estimated cost of $7,756,991.23. The Agreement 
allowed a 10% margin without KCNA’s approval. For any cost above 10%, the Agreement expressly required 
OpenFiber to provide notice and obtain KCNA’s written consent before exceeding the capped amount. KCNA 
did not consent to the higher amount because Accelecom could not produce written approval from KCNA 
approving the cost. 
 
On September 13, 2024 the Finance and Administration Cabinet Secretary determined that the correct purchase 
price for the Replacement Huts was $8,532,690.35, representing the base price plus 10% per the Wholesaler 
Agreement Change. FAC Determination 24-04 (attached). This Determination is, by statute, final and conclusive 
unless appealed. OpenFiber did not appeal. As a result, the Determination carries the full force and effect of law 
and is binding on all parties. 
 
Ownership of the Replacement Huts 
 
Ownership of the Replacement Huts is governed by Section 3 of the Wholesaler Agreement Change, which states 
that ownership transfers to KCNA upon payment. Since KCNA has made full payment as determined by the 
Finance and Administration Cabinet’s Determination 24-04, the Commonwealth is the legal owner of the huts.   
 
Accelecom’s Customers 
 
KCNA has requested Accelecom to provide a list of its customers numerous times; Accelecom has refused. The 
Franklin Circuit Court ordered Accelecom to provide a list of its customers to KCNA and ordered KCNA to send 
notices of disconnection to each affected customer.  (The Franklin Circuit Court’s February 13, 2025 and February 
27, 2025 Orders and a copy of the list submitted by Accelecom are attached.) Accelecom provided the customer’s 
name only; it did not provide an address, telephone number, contact person or email. Several of Accelecom’s 
customers contacted KCNA regarding the termination of the Wholesaler Agreement with Accelecom. Generally, 
the customers were concerned that their internet service would be disconnected. They stated that in some areas 
there are few options for internet service through existing providers. It is KCNA’s understanding that all 
Accelecom’s customers had internet service before changing to Accelecom. 
 
The Franklin Circuit Court ordered KCNA to send a letter to each customer as an initial notice. The Court set the 
30-day period referenced in the letter. KCNA understands that it might take longer to change to a new internet 
provider and wanted to give each customer sufficient time to switch to another provider. Once any disconnection 
is directed by KCNA, KCNA’s contractor, Kentucky Wired Operations Co. (KWOC), will disconnect the fibers 
Accelecom is using. KCNA is working on a process and procedure for this disconnection. For example, KWOC 
will start with Accelecom’s unauthorized splices which are the subject of a temporary restraining order granted 
by the Franklin Circuit Court. When that schedule is set, each customer will receive a final 30-day notice prior to 
disconnection of the fibers.  
 



Sen. Fromeyer 
Rep. McPherson 
June 17, 2025 
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Currently, all Accelecom customers continue to be served by Accelecom using the network even though 
Accelecom is no longer the wholesaler. This service will continue until: (1) the customer obtains an alternate 
provider or (2) KWOC disconnects the fibers Accelecom is using. For Accelecom customers that are public or 
government agencies, such as health departments, county/city governments, libraries, etc., KCNA offered to 
provide service to them. For Accelecom’s internet service provider customers, KCNA is prepared to discuss 
connecting them as well.  Regarding K-12 school districts, KCNA has pledged that K-12 internet service will not 
be disrupted until K-12’s contractor, ENA, finds a suitable replacement for Accelecom. KCNA has had several 
discussions with ENA regarding this issue. Additionally, although KCNA owns the huts, it is allowing Accelecom 
to use the huts to provide service.  
 
      Sincerely, 
 
 
      Stewart Douglas Hendrix  
      Executive Director 
 
 



 
 
 

Andy Beshear 
Governor 

Commonwealth of Kentucky 
Governor’s Office 

Kentucky Communications Network Authority 
500 Mero Street, Suite 1 – 1NC 

Frankfort, KY 40601 
(502) 782-9549 

 

 
 

Stewart Douglas Hendrix   
Executive Director 

 

KentuckyUnbridledSpirit.com 

 

An Equal Opportunity Employer M/F/D 

 

 

 January 22, 2025  

 

SENT VIA EMAIL AND U.S. MAIL 

OpenFiber Kentucky Company, LLC 

Attn: Nick Hann and Brad Kilbey 

101 Helm Street, Suite 150 

Lexington, KY 40505 

Nick.Hann@macquarie.com 

Brad.Kilbey@accelecom.net  

 

RE: Notice of Termination Pursuant to Wholesaler Agreement Section 12.3 

To Whom It May Concern –  

For the reasons set forth below, this correspondence constitutes a Notice of Termination (the 

“Notice”) pursuant to the terms of the Wholesaler Agreement dated October 13, 2017 (the “Agreement”). 
Further, pursuant to Section 2.1 of the Agreement, the date of this correspondence, January 22,  2025, constitutes 

the Termination Date; moreover, the termination of this Agreement is effective today. See id. at § 2.1. Capitalized 

terms which are not defined herein shall have the same meaning set forth in the Agreement, as applicable.  

I. THE FIRST, SECOND, AND THIRD NOTICES OF DEFAULT. 

As you know, on March 21, 2024, the Authority issued a Notice of Default to the Wholesaler outlining a 

“series of breaches” by the Wholesaler, each constituting a material breach pursuant to Section 12 of the 

Agreement (the “First Notice of Default”). (Enclosed as Exhibit A.); Agreement at § 12.1(b). The First Notice of 

Default also provided notice that the Wholesaler’s miscalculation of the revenue share created an “amount due 

and owing to the Authority” pursuant to Section 12.1(a) of the Agreement. Agreement at § 12.1(a). Pursuant to 

Sections 12.1 and 12.3, the Wholesaler’s deadline by which to cure the breaches identified in the First Notice of 

Default expired on April 12, 2024—a deadline that passed without the Wholesaler curing any such breach. See 

Agreement, at §§ 12.1 & 12.3. 

On May 13, 2024, the Authority issued a second Notice of Default to the Wholesaler again citing a “series 

of breaches” by the Wholesaler each giving rise to a material breach under Section 12 of the Agreement (the 

“Second Notice of Default”). (Enclosed as Exhibit B.); Agreement at § 12.1(b). Pursuant to Sections 12.1 and 

12.3 of the Agreement, the Wholesaler’s deadline by which to cure the breaches identified in the Second Notice 
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of Default expired on June 4, 2024. See Agreement, at §§ 12.1 & 12.3. That deadline similarly passed without the 

Wholesaler curing its breaches.  

More recently, the Authority issued a third Notice of Default under the Agreement (the “Third Notice of 

Default”) (collectively with the First Notice of Default and the Second Notice of the Default, the “Notices of 

Default”), enclosed as Exhibit C. Like the First Notice of Default and Second Notice of Default, the Third Notice 

of Default identified a “series of breaches” by the Wholesaler, which each constituted a material breach under 

Section 12 of the Agreement.  See Ex. C; Agreement at § 12.1(b). Pursuant to Section 12.1(b) and in accord with 

the First Notice of Default and Second Notice of Default, the Third Notice of Default included a list of ten (10) 

requests that, if the Wholesaler abided by, would assist in remedying the breaches identified therein. See Ex. C; 

Agreement at §§ 12.1(b) & 12.3. The Wholesaler’s deadline by which to remedy the breaches identified in 

the Third Notice of Default has expired. As with the First Notice of Default and the Second Notice of Default, 

the cure period passed without the Wholesaler curing its breaches.  

II. THE WHOLESALER FAILED TO REMEDY THE BREACHES IDENTIFIED IN THE 

NOTICES OF DEFAULT WITHIN THE PROSCRIBED PERIOD. 

To put a finer point on this issue, the Notices of Default collectively provided the Wholesaler with eighteen 

(18) requests that, if completed, would assist the Wholesaler in curing the “breaches” and/or “series of breaches” 

identified in each of the Notices of Default. See Ex. A at p. 2; Ex. B at p. 1, & Ex. C at p. 7; see also Agreement, 

at § 12.1(b). To date, however, the Wholesaler has not substantively remedied a single one of those eighteen 

(18) requests.  

Further, each of these eighteen (18) requests corresponded with the Wholesaler’s pre-existing obligations 

under the Agreement, as these requests were intended to bring the Wholesaler into compliance with the 

Agreement:  

1. The First Notice of Default requested in part that the Wholesaler provide the Authority with a “detailed 

accounting associated with operating and capital expenditures” related to the provision of Wholesaler 

Services,” and that such itemization “differentiate between the operating expenses incurred to generate 

revenue through Core Dark Fiber IRUs, Ancillary Dark Fiber IRUs, and Lit Fiber Services.” Ex. A at 

p. 2. This request falls squarely within Section 3.4 of the Agreement, which requires that the 

Wholesaler pay the Authority for portions of revenue generated through the Wholesaler’s provision 

of “Wholesaler Services,” and further directs that “the Wholesaler will provide along with its quarterly 

payment, detailed information including revenue sources, calculations, and any overdue billings 

related to such payment.” Agreement at §§ 3.4(a) & (b) (emphasis added).  

2. Relatedly, the only request in the Second Notice of Default was that the Wholesaler execute the 

engagement letter tendered by Blue & Co. LLC (“Blue”) so that Blue could begin its audit of the 

Wholesaler’s records and property. Ex. B at p. 1. That request coincides with the Authority’s right 

within the Agreement to “upon reasonable notice . . . conduct or cause to be conducted, an audit of all 

records and property of the Wholesaler . . . to ensure that the Wholesaler is in compliance with this 

Wholesaler Agreement.” Agreement, at § 9.3.   
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3. The Third Notice of Default also makes requests that fall within the confines of the Agreement, 

including but not limited to requesting that the Wholesaler engage in the Dark Fiber market, pursuant 

to Section 3.4 of the Agreement. Id. at § 3.4 (directing the Wholesaler to share revenue earned from 

Dark Fiber with the Authority). 

These are only a few examples of the eighteen (18) requests made by the Authority to the Wholesaler that 

have gone unanswered. See Ex. A at p. 2; Ex. B at p. 1, & Ex. C at p. 7. 

The Authority acknowledges that on December 19, 2024, the Wholesaler sent a letter in reply to the 

Authority’s Third Notice of Default (the “Wholesaler’s Reply to the Third Notice of Default” or the “Response”); 

critically, however, the Response comes too late,1 and even if it was timely issued, it fails to remedy any of the 

breaches identified in the Third Notice of Default among other fallacies. See Wholesaler’s Reply to Third Notice 

of Default at 2–5. The Agreement is clear: where the “Wholesaler has failed to remedy such breach or series of 

breaches within 15 Business Days of notice,” a Wholesaler Event of Default has occurred. Agreement at § 12.1(b) 

(emphasis added). That provision does not provide 15 Business Days to respond, but rather 15 Business Days to 

remedy. Id.  

III. TERMINATION OF THE AGREEMENT. 

Pursuant to Section 2.1(b) of the Agreement, the Authority and/or Operations Co. may terminate the 

Agreement for cause pursuant to Section 12.3 “in connection with a Wholesaler Event of Default.” Agreement at 

§§ 12.1(b) & 12.3. Under the Agreement, three circumstances give rise to a “Wholesaler Event of Default:” (a) the 

Wholesaler’s failure to pay “any amount due and owing” within 15 Business Days after receiving notice of 

nonpayment; (b) a “breach” or “series of breaches” by the Wholesaler as to any “material term” where the 

Wholesaler then fails to remedy the “breach” or “series of breaches” within 15 Business Days; and (c) the 

occurrence of a “Wholesaler Insolvency Event,” as that term is defined in Section 1.1. Id. at § 12.1.  

A.  THE WHOLESALER’S DEADLINE TO CURE EACH OF THE NOTICES OF DEFAULT 

HAS PASSED. 

The First Notice of Default provided the Wholesaler with notice that pursuant to Section 12.1(a) and 

12.1(b) of the Agreement, the Wholesaler had engaged in a “breach” or “series of breaches” as to material terms 

of the Agreement and that the Wholesaler had an “amount due and owing to the Authority,” both of which are 

defined as Wholesaler Event[s] of Default. Agreement, at §§12.1(a), 12.1(b), and 12.3. Moreover, the Second 

Notice of Default and the Third Notice of Default each identified a “breach” or “series of breaches” as to material 

terms of the Agreement, thus giving rise to further Wholesaler Event[s] of Default. Id. at §§ 12.1(b) & 12.3. 

On March 21, 2024, May 13, 2024, and November 22, 2024, respectively, the Authority provided notice 

to the Wholesaler that a “Wholesaler Event of Default” had occurred, thus satisfying the Authority’s obligations 

pursuant to Section 12.1(b). Id. at 12.1(b). As set forth above, the 15 Business Day period for the Wholesaler to 

                                                           
1 Pursuant to Section 18.6 of the Agreement, a notice is considered “received” by any Party to the Agreement when it is “delivered by 

electronic mail during business hours (and in any event, at or before 3:00 pm local time in the place of receipt) on a Business Day, upon 

receipt[.]” Agreement, § 18.6. The Third Notice of Default was issued during business hours, “before 3:00 p m local time” on November 

22, 2024. The Wholesaler’s 15 Business Day period to remedy the issues detailed in the Third Notice of Default therefore ended on 

December 17, 2024. Yet, the Wholesaler’s Reply to the Third Notice of Default was issued on December 19, 2024. 
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cure each of the Notices of Default passed without the Wholesaler curing its “breaches” and/or “series of 

breaches[.]” Id. at §§12.1(a) & 12.1(b).  Each of the Notices of Default were also tendered in accordance with the 

Notice requirements set forth in Section 18.6 of the Agreement. Id. at § 18.6.  

Despite the First Notice of Default being tendered to the Wholesaler over nine (9) months ago, the 

Wholesaler is no closer today to remedying its breaches of the Agreement. In fact, as evidenced by the Second 

Notice of Default and Third Notice of Default, during those nine intervening months, the Wholesaler engaged in 

further “breaches” and “series of breaches” of the Agreement. Pursuant to Section 12.3, the Authority therefore 

hereby provides notice of its termination of the Agreement. Id. at § 12.3.  

B.  PROCESS FOR TERMINATION. 

Nothing hereunder obviates any requirement the Wholesaler has to provide certain notice requirements 

pursuant to state and/or federal regulations before terminating Users from its services. The Authority expects the 

Wholesaler to ensure that it complies with any such regulations. The Authority is prepared to cooperate to the 

extent reasonably necessary and required.  

The Wholesaler is directed to provide written notice to all Users that the Wholesaler is being disconnected 

from the NG-KIH System and provide copies of such written notice to the Authority, within 5 Business Days of 

the date of this correspondence, or January 29, 2025. To ensure that the Wholesaler complies accordingly, the 

Authority further directs that within 5 Business Days, January 29, 2025, the Wholesaler completes the worksheet 

appended as Appendix 1 for each User connected to the NG-KIH System. The Wholesaler is further directed to 

provide the Authority with copies of all written notices provided to Users regarding the termination of the 

Wholesaler’s services. Moreover, to the extent necessary, the Wholesaler is further directed to ensure it complies 

with all statutory and regulatory notice requirements under Commonwealth and federal law, including but not 

limited completing all necessary applications with the Public Service Commission, as applicable, and providing 

copies of any such application to the Authority. 

The Authority anticipates the opportunity for all Users to continue to be fully serviced through the NG-

KIH System by and through the Authority and Operations Co., thereby eliminating any User concern with respect 

to the continuity of services being currently provided. 

1. THE WHOLESALER WILL BE DISCONNECTED FROM THE NG-KIH SYSTEM IN 20 

BUSINESS DAYS ACCORDING TO A SCHEDULE TO BE INCLUDED IN 

SUBSEQUENT CORRESPONDENCE 

Any access and/or Wholesaler Assets shall be disconnected from the NG-KIH System beginning on or 

after 20 Business Days of the date of this correspondence, February 19, 2025 (the “Interim Period”.) During the 

Interim Period, the Authority will communicate with Operations Co. regarding any disconnection procedure and 

then in subsequent correspondence, the Authority will in turn communicate to the Wholesaler the schedule in 

which the termination of services will take place. The subsequent correspondence will include such information 

as, but not be limited to, the order in which Users will be disconnected from any equipment operated by the 

Wholesaler and reconnected to the NG-KIH System.   
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To the extent that the Wholesaler needs more than 20 Business Days to prepare for any disconnection, the 

Wholesaler is directed to notify the Authority within 5 Business Days of the date of this correspondence, January 

29, 2025, and propose terms for usage of the KentuckyWired network. In the event the Wholesaler provides such 

notice, the Authority will contemplate entering a limited-period, short-term agreement with the Wholesaler to 

continue services during the termination transition and to ensure all Users receive proper notice before 

disconnection; however, the Authority is under no obligation to grant such request. Moreover, any agreement 

entered by and between the Wholesaler and Authority will be for a set, limited period.  

2. THE INTERIM PERIOD. 

During the Interim Period, the Authority demands that the Wholesaler immediately cease and desist from 

connecting any third-parties to the NG-KIH System who are not connected to the NG-KIH System as of the date 

of this correspondence, January 22, 2025, including but not limited to, any third-parties for whom the Wholesaler 

has submitted a Preliminary Change Instruction but for whom a PPP Change Certificate has not been issued and 

any third-party for whom the Wholesaler never initiated a Preliminary Change Instruction. Second, the 

Wholesaler is directed to immediately cease and desist from engaging in any additions or modifications to the 

NG-KIH System of any kind. As you know, the term NG-KIH System is broadly defined in the Agreement; thus, 

this directive to cease and desist should be broadly interpreted to include, but is not limited to, preventing the 

Wholesaler from connecting new equipment of any kind to the NG-KIH System. Agreement at § 1.1. Third, the 

Wholesaler is further directed to immediately cease and desist from engaging in any indirect additions or 

modifications of the NG-KIH System, including but not limited to, modifying, or connecting any Wholesaler 

Asset to the NG-KIH System.  

Moreover, on information and belief, the Wholesaler has received correspondence from third parties who 

may be interested in using the NG-KIH System, including but not limited to, correspondence from third-parties 

inquiring about Dark Fiber, Ancillary Dark Fiber, and Lit Fiber Services. Within five Business Days, the 

Wholesaler is directed to furnish copies to the Authority of any such correspondence received in the last year, 

together with any response provided by the Wholesaler.   

IV.  RESERVATION OF RIGHTS AND REMEDIES. 

The Authority reserves any and all rights and remedies available under the applicable Agreement, at law 

or in equity, including, without limitation, the right to pursue claim(s) against Wholesaler for any breach of the 

Agreement or other injury, whether or not addressed in this Notice. Failure by the Authority to take any immediate 

action does not constitute a waiver of any of the Authority’s rights or remedies arising under the Agreement or 

otherwise. The Authority has incurred and will continue to incur additional costs and attorneys’ fees in connection 

with Wholesaler’s breaches of this Agreement, and specifically reserves its right to pursue reimbursement for 

such costs and fees. See, e.g., Agreement, § 12.4 (requiring Wholesaler to reimburse the Authority for “any and 

all reasonable costs incurrent by the Authority in exercising its rights . . . under this Section 12[.]”).  The Authority 

further specifically reserves its right to pursue an audit of all records and property of the Wholesaler related to 

Wholesaler Services—a right that continues for three (3) years following today which is the Termination Date of 

the Agreement. Id. at § 2.1 and 9.3 (setting forth the Authority’s right to audit). 
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Sincerely, 

The Commonwealth of Kentucky, the Kentucky Communications Network 

Authority 

 

By:       

 

Name: Stewart Douglas Hendrix 

Title:   Executive Director 

 

 

cc: KentuckyWired Operations Company, LLC, 312 4th Street, Suite 700, Louisville, KY 40202 and 

101 Helm Street, Suite 150, Lexington, KY 40505 (per Section 18.6) 

Attn: Robert G. Morphonios (Robert.Morphonios@kentuckywired.com)  
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APPENDIX 1 



 
 

Complete this form and return it to the Authority by January 29, 2025 for each User that is 
connected to the NG-KIH System. 

 
User  
Address  
Service(s) Provided  
User Contact (Name)  
User Contact (Phone Number)  
User Contact (Email)  
Fibers Utilized  
Date Informed of the Wholesaler’s 
Disconnection1 

 

Associated Workflow Number(s)  
NWCA Type ID  
PCI Submission Date  

 
 
 

 
1 Pursuant to the Notice of Termination, the Wholesaler is further directed to provide to the Authority copies of all 
written correspondence provided to each User regarding the Wholesaler’s termination of services. Notice of 
Termination at p. 4. 



 
 
 
 

EXHIBIT A 
  



 
 
 

Andy Beshear 
Governor 

Commonwealth of Kentucky 
Governor’s Office 

Kentucky Communications Network Authority 
500 Mero Street, Suite 1 – 1NC 

Frankfort, KY 40601 
(502) 782-9549 

 

 
 

Stewart Douglas Hendrix   
Executive Director 

 

KentuckyUnbridledSpirit.com 

 

An Equal Opportunity Employer M/F/D 

 

 March 21, 2024 

 

SENT VIA EMAIL AND U.S. MAIL 

OpenFiber Kentucky Company, LLC   

Attn: Nick Hann and Brad Kilbey     

101 Helm Street, Suite 150    

Lexington, KY 40505     

Nick.Hann@macquarie.com 

Brad.Kilbey@accelcom.net 

 

RE: Notice of Wholesaler Event of Default Pursuant to Wholesaler Agreement 

Section 12.1 

To Whom It May Concern –  

This correspondence constitutes a Notice of Default pursuant to the terms of the Wholesaler 

Agreement dated October 13, 2017 (the “Agreement”). Capitalized terms which are not defined 

herein shall have the same meaning set forth in the Agreement, as applicable.  

As evidenced by the Determination of the Finance and Administration Cabinet dated 

February 29, 2024 (the “Determination”), the Wholesaler’s actions constitute the provision of 

services other than Wholesaler Services and any act by the Wholesaler to act as a Last-Mile 

provider and service to customers that does not align with the requirement of acting as a wholesaler 

fall outside of the scope of the Wholesaler Agreement. See The Determination, at pp. 7–8.  

Pursuant to Section 12.1(b) of the Agreement, the Wholesaler therefore engaged in a 

“series of breaches” as to a “material term” by using the Additional Capacity to provide services 

other than Wholesaler Services pursuant to Section 3 of the Agreement. Agreement, at §§ 3 & 

12.1(b). This failure constitutes a Wholesaler Event of Default as defined in Section 12.1(b) of the 

Agreement. Id., at § 12.1(b). The Wholesaler’s “series of breaches” pursuant to Section 3 of the 

Agreement, as demonstrated by the Determination, result in a Wholesaler Event of Default 

pursuant to Section 12.1(a) of the Agreement, as the Wholesaler has been engaging in the provision 

of services other than Wholesaler Services, and in turn, miscalculating the Revenue Share, 

resulting in a present “amount due and owing to the Authority[.]” See Agreement, at §§ 3 & 

12.1(a). 
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As a result of these series of breaches within the meaning of Section 12.1(a) and Section 

12.1(b) of the Agreement and to understand the extent of OpenFiber’s material breaches and the 

work needed to correct those breaches, the Authority requests that the Wholesaler provide the 

Authority with the following: 

1. A detailed list of all services performed by the Wholesaler using or otherwise in 

connection with the NG-KIH System to date, including: 

o The date of the service; 

o The type of the service; 

o The terms of the provision of the service; 

o The operating expense associated with the service; 

o The capital expenditure associated with the service;  

o A description of and the identity of the customer; 

o Whether the service is a Wholesaler Service, last-mile/retail service, or 

other; and 

o The nature of the service provided (Lit Fiber service, wireless, etc.).  

2. A detailed list and accounting of the assets procured by the Wholesaler in 

connection with the provision of Wholesaler Services that meet the definition of 

Wholesaler Assets. 

3. A recalculation, or estimate based on known market factors, of the Transport Fees, 

related to the provision of any non-Wholesaler Services, including last-mile/retail 

services. This Transport Fee calculation must be generally comparable to any 

Transport Fee associated with Wholesaler Services to a similarly-situated Internet 

Service Provider for the same service, for an equivalent term, and for a same or 

similar start and end dates.  

4. A detailed accounting of associated operating expenses and capital expenditures, 

with the capital return, solely required for the provision of Wholesaler Services and 

with respect to the revenue generated for the provision of Wholesaler Services. The 

itemization should differentiate between operating expenses incurred to generate 

revenue through Core Dark Fiber IRUs, Ancillary Dark Fiber IRUs, and Lit Fiber 

Services.  

5. A recalculation of the Revenue Share taking into account (i) the Transport Fees 

calculated under point three (3) and (ii) the operating expenses and capital 

expenditures under point four (4), which will result in a Revenue Share calculation 

that appropriately accounts for only the provision of Wholesaler Services.   

6. Remit the proper amounts due to the Authority under the recalculation completed 

per point five (5).  

7. A written commitment by the Wholesaler to act in conformity with the 

Determination moving forward. 

 

Pursuant to Sections 12.1 and 12.3 of the Agreement, the Authority hereby provides notice 

that the Wholesaler shall have fifteen (15) Business Days from the date of this letter, or until April 

12, 2024, to remedy the above-described breaches of the Agreement. See Agreement, at §§ 12.1 

& 12.3. Points one (1) through seven (7), and all sub-points contained therein, provide a pathway 
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to begin the steps needed to respond to the Determination of the Wholesaler performance under 

the Agreement and should not be construed as an agreement with respect to the steps the Authority 

views as the totality of what is needed in order to remedy the Wholesaler’s breaches.  

The Authority reserves any and all rights and remedies available under the applicable 

Agreement, at law or in equity, including, without limitation, the right to pursue claim(s) against 

the Wholesaler for any breach of the Agreement or other injury, whether or not addressed in this 

Notice. Failure by the Authority to take any immediate action does not constitute a waiver of any 

of the Authority’s rights or remedies arising under the Agreement or otherwise. The Authority has 

incurred and will continue to incur additional costs and attorneys’ fees in connection with the 

Wholesaler’s breach of this Agreement, and specifically reserves its right to pursue reimbursement 

for such costs and fees. See, e.g., Agreement, at § 12.4 (requiring the Wholesaler to reimburse the 

Authority for “any and all reasonable costs incurred by [the Authority] in exercising its 

rights . . . under this Section 12[.]”).  

Sincerely, 

The Commonwealth of Kentucky, the Kentucky 

Communications Network Authority 

 

By:         

 

Name: Stewart Douglas Hendrix 

Title:   Executive Director 

 

 

 cc:  KentuckyWired Operations Company, LLC, 101 Helm Street, Suite 150, Lexington, KY 4050 

Attn: Robert G. Morphonios (Robert.Morphonios@kentuckywired.com)  
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EXHIBIT B 
  



 
 
 

Andy Beshear 
Governor 

Commonwealth of Kentucky 
Governor’s Office 

Kentucky Communications Network Authority 
500 Mero Street, Suite 1 – 1NC 

Frankfort, KY 40601 
(502) 782-9549 

 

 
 

Stewart Douglas Hendrix   
Executive Director 

 

KentuckyUnbridledSpirit.com 
 

An Equal Opportunity Employer M/F/D 

 

 May 13, 2024 
 

SENT VIA EMAIL AND U.S. MAIL 

OpenFiber Kentucky Company, LLC   
Attn: Nick Hann and Brad Kilbey     
101 Helm Street, Suite 150    
Lexington, KY 40505     
Nick.Hann@macquarie.com 
Brad.Kilbey@accelcom.net 
 

RE: Notice of Wholesaler Event of Default Pursuant to Wholesaler Agreement 
Section 12.1 

To Whom It May Concern –  

This correspondence constitutes a Notice of Default pursuant to the terms of the Wholesaler 
Agreement dated October 13, 2017 (the “Agreement”). Capitalized terms which are not defined 
herein shall have the same meaning set forth in the Agreement, as applicable.  

According to Section 9.3 of the Agreement, the Authority has the right, upon reasonable 
notice but not more often than once per year, to conduct, or cause to be conducted, an audit of all 
records and property of the Wholesaler related to the Wholesaler Services to ensure that the 
Wholesaler is in compliance with the Wholesaler Agreement. See Agreement, at § 9.3, ¶ 4. 

In accordance with Section 9.3 of the Agreement, the Wholesaler was required to allow for 
the audit to be conducted by Blue & Co., LLC, at the request of the Authority on March 21, 2024 
(the “Audit”). The Wholesaler was notified of an engagement letter from Blue & Co., LLC on 
several occasions, but the Wholesaler has failed to countersign the engagement letter. Without 
the Wholesaler’s execution of the engagement letter, Blue & Co., LLC is unable to commence 
audit procedures. The failure to execute the engagement letter constitutes a direct violation of 
Section 9.3 of the Agreement. See Agreement, at § 9.3, ¶ 4. 

As a result of this breach within the meaning of Section 12.1(b) of the Agreement, the 
Authority requests that the Wholesaler execute the engagement letter provided by Blue & Co., 
LLC on April 22, 2024 to allow the Audit to be conducted, and to fully and completely comply 
with any request in furtherance of the Audit. 
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Pursuant to Sections 12.1 and 12.3 of the Agreement, the Authority hereby provides notice 
that the Wholesaler shall have fifteen (15) Business Days from the date of this letter, or until June 
4, 2024, to remedy the above-described breaches of the Agreement. See Agreement, at §§ 12.1 & 
12.3.  

The Authority reserves any and all rights and remedies available under the applicable 
Agreement, at law or in equity, including, without limitation, the right to pursue claim(s) against 
the Wholesaler for any breach of the Agreement or other injury, whether or not addressed in this 
Notice. Failure by the Authority to take any immediate action does not constitute a waiver of any 
of the Authority’s rights or remedies arising under the Agreement or otherwise. The Authority has 
incurred and will continue to incur additional costs and attorneys’ fees in connection with the 
Wholesaler’s breach of this Agreement, and specifically reserves its right to pursue reimbursement 
for such costs and fees. See, e.g., Agreement, at § 12.4 (requiring the Wholesaler to reimburse the 
Authority for “any and all reasonable costs incurred by [the Authority] in exercising its 
rights . . . under this Section 12[.]”).  

Sincerely, 

The Commonwealth of Kentucky, the Kentucky 
Communications Network Authority 
 
By:         
 
Name: Stewart Douglas Hendrix 
Title:   Executive Director 
 

 
 cc:  KentuckyWired Operations Company, LLC, 101 Helm Street, Suite 150, Lexington, KY 4050 

Attn: Robert G. Morphonios (Robert.Morphonios@kentuckywired.com)  
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EXHIBIT C 
 
 



Andy Beshear 
Governor 

Commonwealth of Kentucky 
Governor’s Office 

Kentucky Communications Network Authority 
500 Mero Street, Suite 1 – 1NC 

Frankfort, KY 40601 
(502) 782-9549

Stewart Douglas Hendrix 
Executive Director 

KentuckyUnbridledSpirit.com An Equal Opportunity Employer M/F/D 

November 22, 2024 

SENT VIA EMAIL AND FEDEX 

OpenFiber Kentucky Company, LLC  

Attn: Nick Hann and Brad Kilbey 

101 Helm Street, Suite 150  

Lexington, KY 40505  

Nick.Hann@macquarie.com 

Brad.Kilbey@accelcom.net 

RE: Notice of Wholesaler Event of Default Pursuant to Wholesaler Agreement 

Section 12.1 

To Whom It May Concern – 

This correspondence constitutes a Notice of Default pursuant to the terms of the Wholesaler 

Agreement dated October 13, 2017 (the “Agreement”). Capitalized terms which are not defined 

herein shall have the same meaning set forth in the Agreement, as applicable. 

I. THE FIRST AND SECOND NOTICES OF DEFAULT.

As you know, the Authority sent the Wholesaler Notices of Default on March 21, 2024

(the “First Notice of Default”) and May 13, 2024 (the “Second Notice of Default”), both of which 

have gone uncured. Each Notice of Default outlined the Wholesaler’s “series of breaches” of 

material terms pursuant to Section 12 of the Agreement and provided constructive steps to assist 

in the Wholesaler’s right to remedy the Wholesaler Event of Default pursuant to Sections 12.1 and 

12.3 of the Agreement. Agreement, at §§ 12.1 & 12.3. 

Specifically, the First Notice of Default explained that the Wholesaler engaged in a “series 

of breaches” as to a “material term” by using the Additional Capacity to provide services other 

than Wholesaler Services pursuant to Section 3 of the Agreement. See id., at §§ 3 & 12.1(b). As 

demonstrated by the Determination of the Finance and Administration Cabinet (the “FAC”) dated 

February 29, 2024 (the “Determination”), the Wholesaler has been engaging in the provision of 

services other than Wholesaler Services, and in turn, has been miscalculating the Revenue Share, 

resulting in a present “amount due and owing to the Authority[.]” Id., at §§ 3 & 12.1(a). Wholesaler 

has failed to timely cure the breach set out in the First Notice of Default, constituting grounds to 

terminate the Wholesaler Agreement.  
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The Authority sent a second Notice of Default to the Wholesaler on May 13, 2024 

(the “Second Notice of Default”), which outlined an additional Event of Default based on the 

Wholesaler’s failure to cooperate with the Blue & Co., LLC (“Blue”) audit. Despite notice, the 

Wholesaler has refused cooperate by signing an audit letter that would allow Blue to begin its 

audit. A copy of the audit letter (the “Audit Letter”) is enclosed as Exhibit A. On August 12, 2024, 

the Authority explained in a letter to the Wholesaler that Blue is bound by professional auditing 

standards which require the Wholesaler to take responsibility for the accuracy and completeness 

of the revenue share reports. See letter from Adam Adkins to Greg Mayes dated August 12, 2024 

attached as Exhibit B, together with the enclosure to that letter, attached as Exhibit C. On 

August 25, 2024, the Wholesaler again refused to sign the Audit Letter—only further necessitating 

this instant Notice of Default. Letter from Greg Mayes to Adam Adkins dated August 22, 2024, 

enclosed as Exhibit D. Since then, the Wholesaler has only taken steps to delay and obfuscate the 

audit. On November 14, 2024, the Authority responded to yet another failed attempt by the 

Wholesaler to thwart the Authority’s audit rights. Enclosed as Exhibit E is the Wholesaler’s 

October Letter and Exhibit F is the Authority’s response.  

Five months have passed since the Second Notice of Default was issued; nevertheless, the 

Wholesaler does not appear to be any closer to complying with its contractual obligation to 

participate in the audit. Even with all the efforts made by the Authority to explain, to coordinate 

with Blue, and to ensure the timely completion of an audit under Section 9.3 of the Wholesaler 

Agreement, Wholesaler has still failed to cure the breach set out in the Second Notice of Default, 

let alone timely cure the breach, constituting grounds to terminate the Wholesaler Agreement. 

II. OPERATIONS CO.’S NOTICE OF DEFAULT. 

Separate and apart from the Authority’s First Notice of Default and Second Notice of 

Default, on May 23, 2024, Operations Co. identified other breaches of the Wholesaler Agreement 

by the Wholesaler (the “Operations Co. Notice of Default”), enclosed as Exhibit G. Specifically, 

the Operations Co. Notice of Default provided notice that the Wholesaler had engaged in a series 

of breaches that, if gone uncured, would constitute a Wholesaler Event of Default. Id. In its 

correspondence, Operations Co. declared that the Wholesaler was in breach of the Agreement, for 

among other reasons, engaging “in a series of authorized access[es] and alteration[s] to, and 

interference[s] with, the NG-KIH System and PPP Network Assets.” Ex. G. at 1. To be clear, the 

Authority concurs with Operations Co.’s positions as set forth in the Operations Co. Notice of 

Default. 

In further correspondence dated July 11, 2024, enclosed as Exhibit H, Operations Co. 

advised through counsel that it would hold in abeyance the Wholesaler’s deadline to cure the 

breaches outlined in the Operations Co. Notice of Default until five days after either: (1) Judge 

Shepherd issued a decision on the Wholesaler’s Motion for Partial Summary Judgment;1 or (2) the 

parties concluded the then-scheduled court-ordered mediation (the “Abeyance Period”). Because 

a decision on the Wholesaler’s Motion for Partial Summary Judgment was issued on 

September 25, 2024 and the court-ordered mediation took place on October 1, 2024, the Abeyance 

Period expired no later than October 8, 2024.  

 
1 See infra note 1 for further discussion of the Wholesaler’s Motion for Partial Summary Judgment. 
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The Authority joins and concurs with Operations Co. Notice of Default and incorporates 

by reference said Operations Co. Notice of Default. Unauthorized access and alteration to, and 

interference with, the NG-KIH System and PPP Network Assets constitutes a significant breach 

under the terms of the Agreement. The Authority has not received further correspondence or 

evidence indicating that the Wholesaler cured the breaches identified in the Operations Co. Notice 

of Default. Wholesaler has still failed to cure the breach set out in the Operations Co. Notice of 

Default, let alone timely cure the breach, constituting grounds to terminate the Wholesaler 

Agreement. 

III. THIRD NOTICE OF DEFAULT. 

In addition to the First Notice of Default and the Second Notice of Default, the Authority 

now serves this Third Notice of Default pursuant to the Agreement outlining additional breaches 

by the Wholesaler. Specifically, the Wholesaler’s “series of breaches” as to “material term[s]” 

include the Wholesaler’s: (1) failure to sell Dark Fiber, (2) failure to provide access to the 

Replacement Huts, (3) failure to avoid costs, and (4) failure to correctly calculate the Revenue 

Share.   

1. The Wholesaler’s Refusal to Sell Dark Fiber 

The Wholesaler is in breach of the Agreement by failing to commercialize the NG-KIH 

System by and through its refusal to participate in the sale or leasing of Dark Fiber. Under the 

Agreement, the Wholesaler is obligated to sell Dark Fiber. See Agreement, at §§ 1.1 (defining 

Wholesaler Services to include Core Dark Fiber IRUs and Ancillary Dark Fiber IRUs) & 

3.1 (generally describing Wholesaler Services). The Wholesaler is required to compensate the 

Authority with “90% of all Gross Ancillary Revenues generated from Core Dark Fiber IRUs” and 

“80% of all Net Ancillary Revenues generated from Ancillary Dark Fiber IRUs.” Id., at §§ 3.4(a) 

& 3.4(b). The Wholesaler’s refusal to participate in the Dark Fiber market cannot be disputed. 

In a December 2022 meeting by and between the Authority, the Wholesaler, and Operations Co., 

the Wholesaler’s CEO David Flessas bragged that “Accelecom will never sell another piece of 

dark fiber[.]” 

The Wholesaler’s refusal to sell Dark Fiber to interested parties continues, which directly 

damages the Authority by denying it revenue under Section 3.4 of the Agreement. Id., at §§ 3.4(a) 

& 3.4(b). Upon information and belief, four internet service providers—East Kentucky 

Network, LLC (“EKN”), Voipster Communications, Inc. (“Voipster”), BluegrassNet, and 

ETHit—have attempted to purchase Dark Fiber services from the Wholesaler, but the Wholesaler 

refused to sell those services. For example, when Voipster attempted to purchase Dark Fiber from 

the Wholesaler it was informed by the Wholesaler that the Wholesaler has a policy against selling 

Dark Fiber in the Authority. Email correspondence between the Wholesaler and Voipster dated 

September 25, 2024, enclosed as Exhibit I. Further, on March 8, 2024, EKN sent a letter to the 

Authority’s Executive Director stating that it also sought to purchase Dark Fiber services from the 

Wholesaler, only to be denied. Letter from EKN to the Authority dated March 8, 2024, enclosed 

as Exhibit J. Moreover, on September 6, 2024, the Authority sent a letter to the Wholesaler 

regarding the Wholesaler’s refusal to engage in Dark Fiber negotiations with ETHit, enclosed as 

Exhibit K. The Wholesaler’s response presents a false narrative. Upon information and belief, the 

Wholesaler onboarded ETHit as a customer, negotiated upfront money and a line of credit 
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requirement with ETHit, and ETHit acquiesced to every demand made by the Wholesaler to secure 

Dark Fiber on the NG-KIH System and returned a signed contract to the Wholesaler. As set out 

herein, Voipster, EKN and ETHit, without recourse, asked the Authority for assistance with respect 

to the Wholesaler’s failures. The Authority, thus, asked the Wholesaler to act in accordance with 

the Wholesaler Agreement and sell Dark Fiber. Now, the Authority declares the Wholesaler in 

default under the Agreement because the Wholesaler rebuffed rather than acceded to these 

repeated, reasonable requests.  

The Wholesaler’s refusal to engage in the Dark Fiber market is intentional and entirely self-

interested. In the December 2022 meeting referenced above, Mr. Flessas plainly stated that 

“selling Dark Fiber would put [the Wholesaler] out of business.” On information and belief, 

the Wholesaler invoked its policy against selling and/or leasing Dark Fiber because it is under the 

impression that it would suffer financially if made to sell Dark Fiber, as it would then be selling to 

would-be competitors. This predicament, however, is one of the Wholesaler’s own making. 

It would only be selling to potential competitors (i.e., internet service providers and 

telecommunications companies like Voipster, BluegrassNet, and EKN) because the Wholesaler 

also sells retail services.2 If the Wholesaler were acting as a wholesaler and engaged in the sale of 

wholesaler services, as contemplated by the Agreement, Dark Fiber customers would only be 

customers, not potential competitors. 

The Wholesaler’s outright refusal to engage in the sale of Dark Fiber is but the most recent 

example of the Wholesaler’s failure to uphold its end of the bargain and has caused significant 

damage to the Authority and the Commonwealth of Kentucky. During a May 26, 2014 

presentation, Macquarie estimated that Gross Ancillary Revenue generated through the first 10 

years of operations in Dark Fiber Services would be more than $25 million. See May 26, 2014 

Macquarie Presentation titled “NG-KIH: Wholesaler Discission Materials,” enclosed as 

Exhibit M, at slides 14, 15 & 19. Macquarie also represented that some projections showed Core 

Dark Fiber and Ancillary Dark Fiber would represent 60% of the revenue. See id., at slides 24 & 

25. According to the Wholesaler’s most recent Revenue Share Report, to date, the Wholesaler has 

entered 1 Core Dark Fiber IRU with “a single customer who purchased a dark fiber pair for $500 

[monthly revenue return] on a 60 month term.” See FY2025 Q2 Report, enclosed as Exhibit N, 

at 3. This falls drastically short of the millions of dollars Macquarie promised the citizens of the 

Commonwealth of Kentucky. 

In light of these refusals to sell Dark Fiber, despite the Wholesaler’s obligations under the 

Agreement, the Authority is left with no choice but to give the Wholesaler notice of its breach in 

hopes that the Wholesaler will comply with the Agreement’s terms. The Authority reserves all 

rights associated with Wholesaler’s ongoing series of breaches with respect to its contractual 

 
2 The Wholesaler’s position that it may sell retail services (in addition to acting as a wholesaler) has been consistently 

rejected. As you know, the FAC found in its February 29, 2024 Determination that the Wholesaler Agreement 

obligates the Wholesaler to engage in wholesale rather than retail services. The Wholesaler thereafter appealed the 

Determination to the Franklin Circuit Court in the case captioned OpenFiber Kentucky Company, LLC v. 

The Commonwealth of Kentucky, the Kentucky Communications Network Authority, et al., case no. 24-CI-00333, 

which has since been consolidated with case no. 23-CI-01049 (the “Litigation”). On June 28, 2024, the Wholesaler 

filed a Motion for Partial Summary Judgment in the Litigation regarding whether the Determination properly found 

that the Wholesaler could not engage in the sale of retail services. On September 25, 2024, the Franklin Circuit Court 

denied the Wholesaler’s Motion for Summary Judgment. See Exhibit L, the Franklin Circuit Court’s 

September 25, 2024 Order. 
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obligation to commercialize the NG-KIH System by and through its refusal to participate in the 

sale or leasing of Dark Fiber, including but not limited to the Authority’s right to seek all lost 

Revenue Share relating to Wholesaler’s series of breaches.  

2. The Wholesaler’s Failure to Provide Access to the Replacement Huts 

Under the Agreement, together with the Wholesaler Agreement Change (the “Change 

Agreement”), the Wholesaler is engaging in a “series of breaches” by failing to provide MuniNet 

Fiber Agency (“MuniNet”) and/or the Authority with access to the Replacement Huts.3 Project 

Implementation Agreement, at § 4.15 & Schedule 20. The Wholesaler is required to provide 

MuniNet with around-the-clock access rights to the Replacement Huts under the Project 

Agreement, Project Implementation Agreement, and the Third-Party Infrastructure Agreement 

entered between MuniNet and the Commonwealth of Kentucky (the “Infrastructure Agreement”). 

The Wholesaler’s refusal to provide MuniNet with these access rights represents a material breach.  

The Authority has diligently sought the Wholesaler’s cooperation on this issue. Despite two 

years of correspondence between the Authority and the Wholesaler with respect to the 

Replacement Huts, the Wholesaler remains uncooperative. It was only after the Wholesaler’s 

repeated refusal to allow the Authority to exercise its right to purchase the Replacement Huts that 

the Authority issued a Dispute Notice pursuant to Section 18.6 and Schedule 2, Section 2.2 of the 

Agreement. Agreement, at § 18.6 & Schedule 2 at § 2.2. After the Wholesaler failed to abide by 

the time limits set forth in Schedule 2 of the Agreement, the Authority advised it was amenable to 

continuing the Dispute Resolution Procedure so long as the Wholesaler agreed to bear all costs 

associated with the Referee process and comply with all time limits set forth in Schedule 2 moving 

forward. See May 9, 2024 letter from Kristina Dahmann to Kevin Marino and John Tortorella, 

enclosed as Exhibit O. The Wholesaler did not reply, and on June 6, 2024, the Authority presented 

a dispute regarding the Replacement Huts to the FAC for consideration. In the interim, the 

Authority tendered a check for $8,532,690.35 to the Wholesaler for the purchase of the 

Replacement Huts and directing the Wholesaler to, through Operations Co., facilitate MuniNet’s 

access. See Letter from the Authority to the Wholesaler dated July 17, 2024, enclosed here as 

Exhibit P. Subsequent correspondence from both the Wholesaler and the Authority has failed to 

resolve this matter. In fact, Wholesaler threatened to remove MuniNet’s property from the 

Replacement Huts. See August 10, 2024 Letter from Kevin Marino to Kristina Dahmann at 2, 

enclosed as Exhibit Q. The Authority has reiterated its position through correspondence dated 

August 9 and September 9, 2024, which are incorporated herein by reference, and enclosed here 

as Exhibit R & S.  

On September 13, 2024, the FAC rendered its determination on this issue, attached as 

Exhibit T, finding entirely in the Authority’s favor, including that the Authority was entitled to 

purchase the Replacement Huts. Nevertheless, to date, the Wholesaler has not cashed the check 

tendered on July 17, 2024. 

 
3 Capitalized terms in this paragraph have the meaning as set forth in the Change Agreement, or, where applicable, 

the Amended and Restated Project Agreement (the “Project Agreement”) and/or the Amended and Restated Project 

Implementation Agreement (the “Project Implementation Agreement,” collectively with the Project Agreement, the 

“Project Agreements.”) 
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  The Authority requests that you provide immediate assurance that the Wholesaler will not 

interfere with access to the Replacement Huts. The Authority reserves all rights associated with 

the Wholesaler’s ongoing series of breaches with respect to the right of access to the Replacement 

Huts, including but not limited to the Authority’s right to seek all damages the Authority may incur 

as a result of the Wholesaler’s interference with the Commonwealth of Kentucky and/or the 

Authority’s contract(s) with MuniNet.  

3. The Wholesaler’s Failure to Avoid Costs 

The Wholesaler is additionally in breach of the Agreement by failing to avoid costs. 

Section 2.2 of the Agreement obligates the Wholesaler to “mitigate costs . . . and act in a 

commercially reasonable manner[,]” but the Wholesaler has breached that provision by incurring 

tens of millions of dollars in avoidable costs. Agreement, at § 2.2. Based on information known to 

date:  

1. Most costs incurred by the Wholesaler stem from the Wholesaler acting as a retailer 

and providing retail services rather than acting as a wholesaler and providing Wholesaler Services, 

and so constitute avoidable costs.  

2. According to the FY2025 Q2 Revenue Report, the Wholesaler’s Cumulative 

Capital Expenditures associated with Lit Fiber Services are approximately $68 million, on top of 

which, the Wholesaler earns interest through the Capital Return. Ex. N, FY2025 Q2 Revenue 

Report & Agreement at § 1.1 (defining “Capital Return”).  

3. According to the FY2025 Q2 Revenue Report, the Wholesaler has incurred a steep 

$38 million in Cumulative Net Operating Losses. Ex. N, FY2025 Q2 Revenue Report.  

4. The Wholesaler has also spent approximately $22.5 million on redundant 

equipment, in addition to significant Capital Return interest that is offset against the Authority’s 

Revenue Share.4 To maintain this equipment, the Wholesaler is spending an estimated $400,000 

per month; that maintenance work, however, should be completed by Operations Co.5 Agreement, 

at § 10.4. The Wholesaler’s failure to use Operations Co. for maintenance of the NG-KIH System 

also represents an avoidable cost.  

 
4 The Franklin Circuit Court’s September 25, 2024 Order also takes great issue with this redundant equipment—

referencing it nine (9) times in total. See Ex. L. For example, the Franklin Circuit Court found that one “issue at the 

heart of this dispute concerns [the Wholesaler’s] creation of a parallel network system of equipment, which results in 

lost revenue to the [Authority].” Id., at p. 6. The Court further contemplated that a question existed as to whether the 

Wholesaler’s “equipment was purchased and installed at the cost of the [Authority], or at least whether public funds 

were used to subsidize [the Wholesaler’s] parallel network[.]” Id., at p. 7. At the conclusion of the Order, the Court 

opined that “if one party seeks to profit to the detriment of the other, by constructing a parallel system that undermines 

the implementation of the information highway for high-speed internet,” in reference to the Authority’s allegations 

against the Wholesaler, “or by wrongfully withholding approval for changes in the System,” responding to the 

Wholesaler’s allegations against the Authority, “then the party that breaches those duties must be held accountable.” 

Id., at p. 13 (emphasis added). 
5 By and through the Master Agreement, Macquarie Infrastructure Developments, LLC (“Macquarie”) is responsible 

(and compensated for) maintenance of the NG-KIH System, obligations it then transferred to KentuckyWired 

Infrastructure Company, Inc., which were then transferred through a series of agreements to Operations Co. 
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In addition to providing notice to the Wholesaler that it is engaging in a “breach” or “series 

of breaches” under Section 12 of the Agreement, the Authority also hereby exercises its right under 

Section 2.2 of the Agreement to request “a detailed description,” together with supporting 

documentation, “of the measures and steps taken by the Wholesaler to mitigate and meet its 

obligations” under Section 2.2. Id., at §§ 12 & 2.2. 

4. The Wholesaler’s Failure to Properly Calculate the Revenue Share.  

The Wholesaler is also in breach of Schedule 3, Section 1.1(d) of the Agreement for its 

failure to properly calculate and retain records related to the Revenue Share. Id., at Schedule 3, 

§ 1.1. In its First Notice of Default, the Authority separately provided notice to the Wholesaler that 

it was in breach of the Agreement and requested, among other information, a recalculation of 

various fees and expenses included in the Revenue Share. As explained above, that First Notice of 

Default remains uncured.  

Additional Revenue Share calculation issues extend beyond those identified in the 

First Notice of Default and have otherwise persisted, each constituting a breach pursuant to Section 

12.1(a). Id., at § 12.1(a). First, the Authority has learned that the Wholesaler excludes certain 

services it characterizes as “Enhanced Services” – such as cloud services and VOIP – from its 

calculation of the Revenue Share, even though the Wholesaler Agreement provides no basis for 

this exclusion. Second, the Wholesaler has failed to properly calculate Net Ancillary Revenue. 

Net Ancillary Revenue should be calculated to be Gross Managed Services Revenue minus both 

Operating Costs incurred during the relevant period and the capital return associated with Managed 

Services provided in that quarter. Instead, the Wholesaler inappropriately intermingles Operating 

Costs and Capital Expenditures. Third, the Wholesaler has also engaged in a “breach” by 

calculating the Net Operating Loss in a “cumulative” manner, allowing the loss to be carried 

forward, which is contrary to standard accounting principles. Id.; see also Financial Accounting 

Standards Board, Accounting Standards Codification 205-10-45-1A (requiring a full set of 

financial statements for a period to show earnings for that period). Under the Agreement, when 

expenses outpace revenue for any given reporting quarter, the Revenue Share associated with 

Lit Fiber Services is zero. Stated differently, by ignoring standard accounting principles and 

carrying forward its Net Operating Loss, the Wholesaler is artificially increasing expenses for a 

given quarter while eliminating any would-be Revenue Share for the Authority in the process. This 

does not constitute a complete recitation of the issues current outstanding with respect to the 

improper calculation of the Revenue Share. However, given Wholesaler’s failure to sign the 

Engagement Letter of Blue & Co. (the Commonwealth of Kentucky’s auditor), the Authority 

reserves the right to supplement this Third Notice.  

The Authority thus serves this Third Notice of Default that the Wholesaler is in breach in 

hopes that the Wholesaler will cease its improper calculation of the Revenue Share, recalculate the 

Revenue Share, tender full, complete and accurate financial information with the Authority, and 

remit the Authority’s entitled Revenue Share. 
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5. Conclusion. 

As a result of the above-described series of breaches as defined by Section 12.1(a) and 

Section 12.1(b) of the Agreement, the Authority notifies the Wholesaler of these breaches and 

requests that the Wholesaler take the following IMMEDIATE action: 

1. Immediately engage with and commence lease discussions with any and all 

interested parties for the sale of Dark Fiber.6 

2. Immediately cease any internal policy prohibiting the sale and/or leasing of Dark 

Fiber. 

3. Engage in commercially reasonable efforts to market the sale of Dark Fiber to new 

customers.  

4. Coordinate with KWOC and provide MuniNet and the Authority access to the 

Replacement Huts and thereafter, refrain from removing or otherwise interfering 

with MuniNet’s equipment and use of the Replacement Huts.  

5. Cease the Wholesaler’s incurrence of avoidable costs associated with selling retail, 

rather than Wholesaler, services.  

6. Engage with KWOC in a commercially reasonable manner so as to limit the amount 

of capital expenditures and operating expenses incurred by the Wholesaler. 

7. Cease the Wholesaler’s incurrence of avoidable costs related to the construction of 

the Wholesaler’s redundant equipment, and in so doing, utilize KWOC for any 

maintenance with respect to the NG-KIH System.  

8. Recalculate the Revenue Share, taking into account: (1) Enhanced Services; (2) a 

proper calculation of Net Ancillary Revenue in accord with Section 4 supra; and 

(3) that Net Operating Loss should not be calculated in a “cumulative” manner that 

is carried forward quarter to quarter.  

9. Tender complete and accurate financial information to the Authority consistent 

with the information requested by Blue. 

10. Remit the Authority’s Revenue Share.  

 
6 The Authority understands that the Wholesaler has initiated two Changes that purport to relate to the sale and/or 

leasing of Dark Fiber. However, as set forth in Authority’s response to Operations Co., both Changes lack sufficient 

detail and fail to provide the information required under Schedule 6, Section 2.4 of the Project Agreement. Project 

Agreement, at Schedule 6, § 2.4. Providing this information represents another opportunity for the Wholesaler to 

address its current breach of the Agreement for its failure to sell Dark Fiber. Agreement, at § 12.1(b). For example, 

with respect to both Changes, the following information would be helpful to understand any proposal: identify the 

counter party to the IRU; identify which fibers are subject to the connection; identify whether the Change proposes a 

Core Dark Fiber IRU or Ancillary Dark Fiber IRU; provide the terms of the IRU; provide the IRU rate and the market 

terms and rates; provide the costs (and any cost savings) associated with the proposed work; and provide an assessment 

of any value or benefit associated with the proposed work. 
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Pursuant to Sections 12.1 and 12.3 of the Agreement, the Authority hereby provides notice 

that the Wholesaler shall have fifteen (15) Business Days, as that term is defined in the 

Agreement, from the date of this letter, or until December 17, 2024, to remedy the above-

described breaches of the Agreement. See Agreement, at §§ 12.1 & 12.3. Points one (1) 

through ten (10) provide a pathway to begin remedying the Wholesaler’s breaches.  

The Authority reserves any and all rights and remedies available under the applicable 

Agreement, at law or in equity, including, without limitation, the right to pursue claim(s) against 

the Wholesaler for any breach of the Agreement or other injury, whether or not addressed in this 

Notice. Failure by the Authority to take any immediate action does not constitute a waiver of any 

of the Authority’s rights or remedies arising under the Agreement or otherwise. The Authority has 

incurred and will continue to incur additional costs and attorneys’ fees in connection with the 

Wholesaler’s breach of this Agreement, and specifically reserves its right to pursue reimbursement 

for such costs and fees. See, e.g., Agreement, at § 12.4 (requiring the Wholesaler to reimburse the 

Authority for “any and all reasonable costs incurred by [the Authority] in exercising its 

rights . . . under this Section 12[.]”).  

Sincerely, 

The Commonwealth of Kentucky, the Kentucky 

Communications Network Authority 

By: 

Name: Stewart Douglas Hendrix 

Title:   Executive Director 

cc: KentuckyWired Operations Company, LLC, 312 South 4th Street, Suite 700, 

Louisville, KY 40202 and 101 Helm Street, Suite 150, Lexington, KY 40505 

(per Agreement Section 18.6) 

Attn: Robert G. Morphonios (Robert.Morphonios@kentuckywired.com) 
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RE: The Next Generation Kentucky Information Highway (“NG-KIH”) Project – 

Contract Dispute Regarding Wholesaler Agreement Change  

 

Dear Counsel: 

 

 The Finance and Administration Cabinet (“Finance”) is in receipt of the Kentucky 

Communications Network Authority’s (“KCNA”) letter (“KCNA Dispute Notice”) noticing a 

contract dispute with OpenFiber Kentucky Company, LLC (“OpenFiber”) dated June 6, 2024.1 

Under the Kentucky Model Procurement Code, KRS Chapter 45A (“KMPC”), the Secretary is 

authorized, subject to limitations otherwise established by law, to resolve claims or controversies 

involving state contracts.  Specifically, KRS 45A.230 authorizes the Secretary to:  

 

…settle, compromise, pay, or otherwise adjust the claim by or against, or 

controversy with, a contractor relating to a contract entered into by the Finance 

and Administration Cabinet on behalf of the Commonwealth or any state 

agency, including a claim or controversy based on breach of contract, mistake, 

misrepresentation, or other cause for contract modification or rescission… 

 

 KCNA submits this contract dispute pursuant to KRS 45A.235, which states in relevant 

part that if a controversy regarding a state contract cannot be resolved by agreement, the Secretary 

shall issue a decision in writing and that decision shall be final and conclusive. Upon review of the 

parties’ submissions, this matter is properly before the Secretary for Determination.  

 

BACKGROUND   

 

 The NG-KIH is Kentucky’s project to establish the infrastructure for a high-speed 

statewide internet communication system. KCNA was created to oversee that project. KRS 154.15-

020. The NG-KIH will provide broadband services to various sites throughout the state, which 

include state agencies and public universities. KCNA brings forth the instant contract dispute 

based upon a disagreement with OpenFiber concerning components of the NG-KIH, specifically 

“twenty physical structures referred to as communication shelters, or ‘Huts.’” KCNA Dispute 

Notice, p. 2. Prior proceedings before the Secretary addressed matters associated with the 

originally built Huts. (FAC Dispute Nos. 21-03 and 21-20). Due to issues with the original Huts, 

the parties entered into a Wholesaler Agreement Change, authorized by Section 4 of the 

Wholesaler Agreement, to remove the original Huts and build Replacement Huts. Id. p. 2; see also 

KCNA Dispute Notice Exhibit 1, Wholesaler Agreement.  

 

The Wholesaler Agreement Change, dated October 29, 2020, was entered into by KCNA, 

referred to as the “Authority” in the relevant documents, OpenFiber, referred to as the 

“Wholesaler” in the relevant documents, and KentuckyWired Operations Company, LLC 

(“KWOC”), referred to as the “Operations Co.” in the relevant documents. These entities are the 

same parties subject to the underlying Wholesaler Agreement dated October 13, 2017. In short, 

the NG-KIH contract dispute arises from KCNA’s allegation that OpenFiber has refused to honor 

KCNA’s purchase of the Replacement Huts, as set forth in the Wholesaler Agreement Change, 

which set forth the purchase price of the Replacement Huts as $7,756,991.23. Wholesaler 

 
1 Received on June 7, 2024.   
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Agreement Change, p. 2. The Agreed Terms of Change included a cap for costs of 10% of the 

estimate without “the Authority’s prior written approval.” Id. KCNA claims it “stands ready to 

pay the Purchase Price of the Huts” in accordance with the Wholesaler Agreement Change at a 

price inclusive of the full 10% increase, which totals $8,532,690.35. KCNA Dispute Notice, p. 3-

4.  

 

OpenFiber objects to KCNA’s attempt to purchase the Replacement Huts for the amount 

specified in the Wholesaler Agreement Change. Specifically, OpenFiber’s June 26, 2024, 

Response (“OpenFiber Response”) to KCNA’s Dispute Notice claims that KCNA requested 

improvements and changes that were not contemplated by the Wholesaler Change Agreement and 

states “OpenFiber incurred at least $2,184,250.96 in additional costs to make improvements and 

changes that were not contemplated by the Change Agreement.” OpenFiber Response, p. 1. 

OpenFiber therefore argues that allowing KCNA to purchase the Replacement Huts at a price that 

allegedly “does not reflect the cost of those improvements and additions would unjustly enrich 

KCNA and unfairly deprive OpenFiber of costs it incurred in good faith.” To support OpenFiber’s 

position, it has provided various email correspondence between the parties discussing the 

construction and organization of the Replacement Huts. OpenFiber Response, Ex. B. OpenFiber 

claims such correspondence demonstrates that “KCNA required and approved material changes to 

the original scope of work under the Change Agreement” and the abovementioned purchase price 

for the Replacement Huts is therefore not applicable. OpenFiber Response, p. 9. 

 

 In support of their respective positions, and pursuant to Finance’s briefing schedule set 

forth in the June 12, 2024, Notice, the parties submitted the following to the Secretary regarding 

this contract dispute: 

 

1. KCNA’s initial letter, with attachments, noticing this contract dispute dated 

June 6, 2024; and 

2. OpenFiber’s Response Brief, with attachments, dated June 26, 2024. 

 

 Based upon a review of the relevant contract documents, the information provided by the 

Parties, and the reasons set forth below, the Secretary determines that KCNA’s request to purchase 

the Replacement Huts for the amount specified in the Wholesaler Agreement Change is supported 

by the relevant contract language.   

 

ANALYSIS 

 

As noted above, NG-KIH is Kentucky’s project to establish the infrastructure for a high-

speed statewide internet communication system.  To establish such a network, KCNA, a state 

agency, was created to oversee the project. The agreement central to this contract dispute is the 

Wholesaler Agreement Change, dated October 29, 2020, and entered into by KCNA (“Authority”), 

OpenFiber (“Wholesaler”), and KWOC (“Operations Co.”). The Wholesaler Agreement Change 

sets forth details regarding actions concerning the original NG-KIH Huts and the design and 

construction of Replacement Huts. The Wholesaler Agreement Change was entered into based 

upon Section 4.1, Section 4.2, and Schedule 1, Section 2.5 of the Wholesaler Agreement, which 

establishes “Wholesaler Assets,” “Ownership of Wholesaler Assets,” and Modification of 

Processes and Procedures. See KCNA Dispute Notice, Ex. 1.  
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The Wholesaler Agreement Change states that the “Wholesaler is willing to request and 

enter into this Change to purchase, invest in, and procure the design and construction of new 

structures and related equipment to replace the Huts (the “Replacement Huts”) and allow for their 

use in connection with the NG-KIH System.” Wholesaler Agreement Change, Recital E. Further, 

the documents state that “the parties desire for initial ownership of the Replacement Huts to be 

with Wholesaler until Authority purchases (or is deemed to have purchased) the Replacement Huts 

as set forth in this Change. Id., Recital F. The details of the removal of the original Huts, and the 

design and construction of the Replacement Huts, are further set forth in the documents, which 

state that such acts are termed “Wholesaler Hut Replacement Services.” Id., Agreed Terms of 

Change, 1. The terms thereafter direct the Wholesaler to: 

 

(a) Remove and deliver the Huts to, or on behalf of the Authority to a location designated 

in writing by the Authority; and 

(b) Replace the Huts with Replacement Huts, which are to be situated on existing Hut sites 

set forth on the attached Schedule A (together “Wholesaler Hut Replacement 

Services”), in each case in accordance with the April 8, 2020 General Terms and 

Conditions of Sale and Statement of Work No. 9, Telecommunication Site Upgrades 

and Improvements, Quote Number 2020-052698 between Wholesaler and Fujitsu 

Network Communications, Inc., which the parties agree is in compliance with industry 

standards and the requirements of applicable law and regulations. 

 

Id. The documents obligate the Wholesaler to “contribute such personnel and resources as are 

reasonably necessary to carry out the Wholesaler Replacement Services as efficiently and 

expeditiously as possible.” Id.  

 

 The Wholesaler Agreement Change also details payments for “Hut 

Improvement/Replacement.” Id., Agreed Terms of Change 2. Specifically, the document states: 

  

Wholesaler estimates the cost to provide the Wholesaler Hut Replacement Services 

to be approximately $7,756,991.23, as further set forth in Schedule B. All 

expenditures will qualify as Capital Expenditures made in connection with 

Wholesaler Services under Section 1.1 of the Wholesaler Agreement. If the actual 

cost of the Wholesaler Hut Replacement Services exceeds the estimated amount set 

forth above, Wholesaler shall bear such excess costs, and the Purchase Prices 

(defined below) will be increased to reflect the excess costs; provided, however, 

Wholesaler shall not incur additional costs above the estimate for any tranche set 

forth in Schedule B in excess of ten percent (10%) of the estimate of such tranche 

as set forth on Schedule B without the Authority’s prior written approval. In 

addition, if the actual cost of the Wholesaler Hut Replacement Services is less than 

the estimate, the Purchase Prices (defined below) will be reduced accordingly. For 

clarity, the Purchase Prices set forth on Schedule B include all anticipated 

expenditures of Wholesaler in connection with the Wholesaler Replacement 

Services, including labor, but do not include the Capital Return that may accrue on 

such Purchase Prices in accordance with the Wholesaler Agreement. For further 

clarity, any such Capital Return shall (a) begin accruing on the date the Wholesaler 
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actually makes such expenditure, (b) shall accrue only on the unpaid (including 

deemed paid) portion of the Purchase Prices, and (c) shall be amortized over five 

(5) years. 

 

Id.  

 

In addition to the above detailed cost breakdown set forth in the relevant documents, such 

also defines ownership related to the project. Id., 3. Replacement Hut Ownership. The relevant 

portion states, in pertinent part, the following: 

 

(a) In accordance with Section 4.2 of the Wholesaler Agreement, the parties agree that the 

Replacement Huts (excluding any salvaged equipment from the Huts, which shall be 

property of the Authority and be transferred to the Authority at a location designated 

by the Authority at Wholesaler’s sole cost and expense) will be Wholesaler Assets and 

will remain owned by Wholesaler until the Authority purchases or is deemed to 

purchase the Replacement Huts (in whole or as segregable components) as set forth in 

this Change, including Schedule B attached hereto. … 

(b) The Authority shall: (i) purchase the Replacement Huts and identified components 

thereof for the prices set forth on Schedule B (as adjusted from time to time) (“Purchase 

Prices”) by delivering cash or other immediately available funds to Wholesaler … 

(c) The Authority may purchase the Replacement Huts and components thereof in any 

combination of Section 3(b)(i) and (ii) above (at the Authority’s sole option), using 

funds from any source, at any time and without prepayment penalty. … 

(d) … 

(e) Receipt of the Purchase Price(s) will not constitute “revenue generated by Wholesaler 

Services” in accordance with the calculation of Net Ancillary Revenue under the 

Wholesaler Agreement.  

 

Id.  

 

In support of each party’s position, email correspondence has been provided as exhibits to 

KCNA’s Dispute Notice and OpenFiber’s subsequent Response. Notably, the correspondence 

involving KCNA, OpenFiber, and related entities, discusses a variety of matters related to the 

Replacement Huts, such as network rack placement and cable management. See OpenFiber 

Response, Ex. B. However, upon review of such correspondence, as well as the remainder of the 

parties’ filings, the record does not reflect a reference to the Agreed Terms of Change set forth in 

the Wholesaler Agreement Change. Specifically, the provided correspondence does not address 

the requirement set forth in the Agreed Terms of Change, 2. Payment for Hut 

Improvement/Replacement, that “Wholesaler shall not incur additional costs above the estimate 

for any tranche as set forth on Schedule B without the Authority’s prior written approval.” While 

OpenFiber argues that KCNA’s responses related to the design process do amount to approval, 

and that holding otherwise would amount to unjust enrichment, such an argument is not supported 

by the record, as it lacks any notice to KCNA that the estimated prices exceed the original estimate 

plus the related 10% increase. See OpenFiber Response, p. 2.  

 

OpenFiber’s correspondence does not detail a notice to KCNA that the costs associated 
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with the Replacement Huts project exceeded the original estimate of $7,756,991.23, nor the 10% 

cap, set forth in the relevant contract section, which obligated OpenFiber to receive prior written 

approval from KCNA. Therefore, the Secretary finds, based upon the submissions in the record, 

that KCNA is entitled to proceed with the purchase as established by the Wholesaler Agreement 

Change.               

 

DETERMINATION 

 

Pursuant to KRS 45A.230 the Secretary has express authority to, “settle, compromise, pay, 

or otherwise adjust the claim by or against, or controversy with, a contractor relating to a contract 

entered into by the Finance and Administration Cabinet on behalf of the Commonwealth,” prior to 

the institution of an action in civil court.  KCNA’s present dispute directly relates to the contractual 

obligations of OpenFiber, and the Secretary finds that it is appropriate to issue a Determination 

addressing the purchase set forth in the Wholesaler Agreement Change. As the record does not 

reflect notice to KCNA, as required by Agreed Terms of Change, 2. Payment for Hut 

Improvement/Replacement of the Wholesaler Agreement Change, and the required permission to 

exceed the estimated price and 10% increase related to such Hut Improvement/Replacement, the 

Secretary finds that KCNA is entitled to proceed with the purchase as outlined in the relevant 

contract documents.  

 

In accordance with KRS 45A.235, the decision by the Secretary shall be final and 

conclusive. 

 

 

        

       ____________________________________ 

       Holly M. Johnson, Secretary 

       Finance and Administration Cabinet  

 

 

Cc:   Kathy Robinson, OPS 
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Adam T. Adkins 
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Counsel for Kentucky Communications 
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RE: The Next Generation Kentucky Information Highway ("NG-KIH") Project -
Contract Dispute Regarding the Wholesaler Agreement. 

Dear Counsel: 

The Finance and Administration Cabinet ("Finance") is in receipt of the Joint Stipulation 
and Request by all Parties to Determine June 6, 2023, Dispute, submitted on October 19, 2023, by 
OpenFiber Kentucky Company, LLC ("OpenFiber"), the Commonwealth of Kentucky, the 
Kentucky Communications Network Authority ("KCNA"), and Kentucky Wired Operations 
Company, LLC ("KWOC") (collectively, the "Parties"). The Joint Stipulation requested that the 
Finance and Administration Cabinet Secretary resume consideration of the dispute originally 
submitted on June 6, 2023, by OpenFiber, which was ultimately denied based solely upon the 
failure to act according to the Dispute Resolution Procedures set forth in Schedule 2 of the 
Wholesaler Agreement prior to requesting a Determination. As the Parties have now stipulated to 
submitting the matter to the Finance Secretary, thereby waiving the relevant Dispute Resolution 
Procedures set forth in the Wholesaler Agreement, the matter is properly before the Finance 
Secretary. 

Under the Kentucky Model Procurement Code, KRS Chapter 45A ("KMPC"), the 
Secretary is authorized, subject to limitations otherwise established by law, to resolve claims or 
controversies involving state contracts. Specifically, KRS 45A.230 authorizes the Secretary to: 

... settle, compromise, pay, or otherwise adjust the claim by or against, or 
controversy with, a contractor relating to a contract entered into by the Finance 
and Administration Cabinet on behalf of the Commonwealth or any state 
agency, including a claim or controversy based on breach of contract, mistake, 
misrepresentation, or other cause for contract modification or rescission ... 

KRS 45A.235 further states in relevant part that if a controversy regarding a state contract cannot 
be resolved by agreement, the Secretary shall issue a decision in writing and that decision shall be 
final and conclusive. 
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BACKGROUND 

The state contract in question involves the Next Generation Kentucky Information 
Highway ("NG-KIH"), which is Kentucky's project to establish the infrastructure for a high-speed 
statewide internet communication system. KCNA was created to oversee that project. The instant 
NG-KIH System contract dispute arises from a disagreement concerning the Wholesaler 
Agreement, a contract involving KCNA, OpenFiber, and KWOC. OpenFiber stated in the June 6, 
2023, Dispute Notice that the matter was submitted to Finance pursuant to the October 13, 2017, 
Wholesaler Agreement. OpenFiber, the Wholesaler in the relevant agreement, has alleged that 
KCNA and KWOC breached the Wholesaler Agreement and have therefore interfered with 
OpenFiber's "contracted-for rights to access and use the" NG-KIH System. KCNA's position is 
that OpenFiber's access to the NG-KIH System, and actions in question, must be authorized by 
KCNA, and are therefore at the discretion of the Commonwealth, pursuant to the provisions of the 
Wholesaler Agreement. See June 14, 2023, KCNA letter. 

In support of their respective positions and pursuant to the subsequent briefing schedules, 
set forth in Notices dated June 9, 2023, July 12, 2023, and November 16, 2023, OpenFiber, KCNA, 
and KWOC submitted the following to the Secretary: 

1. OpenFiber's initial letter noticing this contract dispute dated June 6, 2023; 
2. KCNA's "preliminary correspondence" dated June 14, 2023; 
3. KCNA's and KWOC's Response Briefs, with enclosures, dated July 21, 2023; 
4. KWOC's Response to the Notice Concerning KCNA; 
5. OpenFiber's Reply, dated August 21, 2023; 
6. KCNA's Sur-Reply, dated September 8, 2023; 
7. OpenFiber's Objection to KCNA's Sur-Reply, dated September 15, 2023;1 

8. The Parties' Joint Stipulation and Request by All Parties to Determine June 6, 
2023 Dispute sent on October 19, 2023; 

9. OpenFiber's Notices sent on November 20, 2023; 
10. KCNA's Supplemental Submission dated December 20, 2023. 

As mentioned above, OpenFiber's Dispute Notice stems from an alleged breach of the 
October 13, 2017, Wholesaler Agreement between the parties. OpenFiber Dispute Notice, p. 1. 
OpenFiber claims KCNA and KWOC have breached the Wholesaler Agreement by interfering 
with OpenFiber's "contracted-for rights to access and use the Next Generation Kentucky 
Information Highway." Id. More specifically, OpenFiber alleges that "KCNA has asserted non­
existent requirements under the Wholesaler Agreement in an effort to extort payments, contractual 
concessions, and customer information from OpenFiber as a precondition to OpenFiber's lawful 
access to and use of the NG-KIH System." Id. OpenFiber claims the "NG-KIH System was 
designed and built for two purposes: to support the communications networking needs of certain 
public agencies within the Commonwealth and to enable a private contractor, in this case 
OpenFiber, to commercialize the additional or excess capacity of the network assets (called 
"Additional Capacity"), both to expand network access throughout the Commonwealth and to 

1 The Secretary declines to rule on the allowance of KCNA's 9/8/23 Sur-Reply and OpenFiber's 9/15/23 
Objection to the filing. 
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generate a stream of long-term revenue in which the Commonwealth would share." Id. at 2. 
OpenFiber's Dispute Notice claims it "has the exclusive right to sell capacity and services over 
the Additional Capacity of the NG-KIH System, including through assets constructed by 
OpenFiber to provide connectivity to customer locations." Id. 

NG-KIH System capacity is addressed in the Wholesaler Agreement, which states, in part, 
that "[T]he parties acknowledge that the NG-KIH System has been sized, in respect of the fiber 
strand count, at approximately double the capacity necessary to support the requirements of the 
PPP Services ... " Wholesaler Agreement, Section 3.l(c). Further, the NG-KIH was reported as 
"an approximately 3,300-mile-long middle mile broadband network . . . [that] will consist of 
approximately 3,300 miles of fiber optic cable serving over 1,000 network sites statewide. The 
fiber optic cable consists of 288 strands, of which 144 strands will be available for government 
agencies, and the other 144 strands will be available to local common exchange carriers for last 
mile service to business and individuals. See KCNA' s Response Brief, Exhibit l: Strategic Plan -
KY Broadband Planning: 2019 Update. 

OpenFiber claims "KCNA has unlawfully interfered with OpenFiber's contractual right to 
access and use the NG-KIH System in breach of the Commonwealth's obligations under the 
Wholesaler Agreement." See OpenFiber Dispute Notice. OpenFiber claims the "Wholesaler 
Agreement distinguishes between the network assets owned by the Commonwealth (which KCNA 
oversees) and the network assets built and owned by OpenFiber, which are not part of the NG­
KIH System (and which KCNA does not oversee)." Id. at 3. OpenFiber therefore claims an 
"unfettered right provided by the Wholesaler Agreement to access and use the Additional Capacity 
of the NG-KIH System to route user traffic over it." Id. (emphasis original). Ultimately, OpenFiber 
claims "KCNA has no authority or discretion to approve, evaluate, or otherwise interfere with 
OpenFiber's right to route user traffic over the Additional Capacity built into the NG-KIH 
System." Id. OpenFiber further alleges "[l]n the Wholesaler Agreement, the Commonwealth 
granted to OpenFiber 'the exclusive right to use the Additional Capacity for the provision of 
Wholesaler Services.'" Open Fiber thereafter defines "Additional Capacity" as "the capacity of the 
PPP Network Assets "not otherwise reserved or required for the PPP Services" - essentially the 
part of the network not being used by the Commonwealth." Id. at 4 (citing Wholesaler Agreement, 
Section l. l ). 

Due to the NG-KIH being sized "at approximately double the capacity necessary to support 
the requirements of the PPP Services," OpenFiber claims such excess was created "so the 
Wholesaler could sell the Additional Capacity to third-party users to generate revenues for the 
benefit of itself and the Commonwealth. Id. (citing Wholesaler Agreement, Section 3.l(c)). 
OpenFiber ultimately asserts that the Wholesaler Agreement affirms that KCNA "shall provide 
the Wholesaler with access to the PPP Network Assets to the extent required for the provision of 
Wholesaler services." Id. at 5 (citing Wholesaler Agreement, Section 3. l(b)). As such, OpenFiber 
claims "these rights of access and usage are not discretionary." Id. Ultimately, OpenFiber's 
Dispute Notice requests the Secretary to issue an opinion affirming the following: 

I. The Wholesaler Agreement contemplates two types of changes related to 
Wholesaler's rights to access the NG-KIH System: an NG-KIH System Change 
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and an Operations Co. Services Change (described by OpenFiber as a "KWOC 
Services Change"). 

2. Wholesaler requests for interconnection (e.g. splice requests) to the NG-KIH 
System are not PPP Changes or NG-KIH System Changes if such 
interconnection, directly or indirectly, is between Wholesaler Assets and PPP 
Network Assets that provide Additional Capacity (i.e., Ancillary PPP Network 
Assets), and thus are Operations Co. Service Changes. 

3. KCNA is prohibited from mandating specifically or implicitly, the use of the 
Change processes under Schedule 6 of the Project Implementation Agreement 
for changes that are not NG-KIH System Changes. 

4. KWOC is prohibited from mandating, specifically or implicitly, that OpenFiber 
use the Change process under Schedule 6 of the Project Implementation 
Agreement for non-NG-KIH System Changes. 

5. KWOC and KCNA are prohibited from mandating that they receive customer 
or proprietary information, compensation not provided under the Wholesaler 
Agreement, or imposing other conditions not expressly provided in the 
Wholesaler Agreement as part of the interconnection process. 

Id. at 11. OpenFiber claims the actions of KCNA have negatively affected "OpenFiber's 
customers, which include rural healthcare providers, addiction clinics, public education service 
providers, and high-tech industrial manufacturing[,]" and thereby preventing broadband access for 
such private customers. Id. at 4. 

KCNA takes exception to the allegations set forth by OpenFiber. In sum, KCNA argues 
that the actions in question, particularly the allegation that KCNA is obstructing OpenFiber's 
access to businesses receiving high-speed broadband services, highlight the fundamental basis of 
the instant dispute, that OpenFiber is attempting to act as a last-mile provider, contrary to the terms 
of the Wholesaler Agreement. See KCNA June 14, 2023, Correspondence, at 3 (citing Wholesaler 
Agreement, section 3.5). KCNA argues that "[T]he 'exclusive right' afforded to OpenFiber that it 
has continually cited in its Dispute letter is governed by the Wholesaler Agreement and, therefore, 
is restricted to wholesaler services, not to whatever service OpenFiber desires." Id. at 4. Further, 
KCNA argues "OpenFiber's access to the Network is not 'unfettered,' it too is limited to the 
provision of wholesaler services, must be authorized by KCNA, and is at the discretion of the 
Commonwealth. If OpenFiber acts however it wishes, the requirement to provide services to Users 
under the Wholesaler Agreement would be rendered meaningless." Id. 

KCNA further argues the "customers" referenced by OpenFiber "are not internet service 
providers and telecommunications companies with Last-Mile Networks." See KCNA Response 
Brief, p. 2. Such "customers" are described by KCNA as "businesses and other consumers that 
require significant infrastructure to connect them to the NG-KIH Network" and therefore "[T]his 
OpenFiber 'Last-Mile' network cannot qualify as a Wholesaler Asset; it is not for the provision of 
Wholesaler Services." Id. Ultimately, KCNA claims that "[A]ny request to access the NG-KIH 
Network, a so-called 'interconnection' request, is a change to the NG-KIH Network requiring 
Commonwealth approval." Id. (emphasis original). 

KCNA requests the following in response to OpenFiber's initiation of this dispute: 
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. . . the Secretary should affirm the process set out in the agreements, that the 
Commonwealth is entitled to a detailed description of any value of benefit of any 
proposal from KWOC, after it agrees to the Change with OpenFiber, and that the 
Commonwealth has the discretion to make any determination based on what 
information is available, including whether to grant access to the NG-KIH Network. 

Id. at 3.2 

DETERMINATION 

The ultimate question presented by the Parties for a determination involves the underlying 
Wholesaler Agreement, Project Implementation Agreement, additional related agreements, and 
thereby what actions are authorized with respect to the NG-KIH Network. See OpenFiber's 
Dispute Notice, Attachments 1 and 2. As stated in the Amended and Restated Master Agreement, 
"the NG-KIH will consist of a statewide dark fiber middle-mile network constructed to provide 
communication services based on an optical fiber backbone which will improve the quality, 
reliability, and access to network services across the Commonwealth;[.]" See KCNA Response 
Brief, Exhibit 4: Project Implementation Agreement. "The NG-KIH System consists of a middle 
mile network consisting of fiber segments and sites" as identified in the Project Agreement. Id., 
Exhibit 3. KCNA further describes the NG-KIH Network, and related networks as a: 

"middle-mile network connecting the Internet secured from long-haul network to 
last-mile networks. A long-haul network is a connection over long distances, 
between countries, nationwide, and between states, large towns, cities and other 
political subdivisions ("Long-Haul Network"). A middle mile network ("Middle­
Mile Network") is the connection between the last-mile connections and the Long­
Haul Network. A Middle-Mile Network does not connect directly to retail 
consumers. Rather, a last-mile network is the final leg of an internet connection 
between an ISP [Internet Service Provider], and the consumer (residents and 
businesses) ("Last-Mile Network") .... The Last Mile Network is the connectivity 
(from an ISP) that passes to a home or business to allow them to use the Internet 
through a Middle-Mile Network. The distinction between the Middle-Mile 
Network and Last-Mile Network is reflected in the 2019 Kentucky Broadband 
Planning Strategic Plan: "The completed network will be open access, meaning that 
all last mile providers will be able to lease fiber from the state network to run last 
mile fiber to homes and businesses. This expanded fiber footprint in Kentucky will 
encourage last mile providers to build off the network and provide service to 
underserved areas. 

2 KCNA requested additional relief by way of "counter determinations" in its Response, which were 
objected to by OpenFiber. The Secretary declines to rule at this time on such an objection, and further 
declines to rule at this time on the entirety of the requested "counter determinations." Due to the nature of 
the dispute, however, a portion of KCNA's "counter determinations" directly relate to the issues presented 
by OpenFiber and are therefore addressed accordingly in this Determination. 
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Id., p. 5 (citing Exhibit 1: Strategic Plan) (emphasis original). KCNA ultimately argues that 
OpenFiber is responsible for monetizing the NG-KIH Middle Mile-Network and has failed to do 
so. 

Pursuant to the Wholesaler Agreement, KCNA granted OpenFiber, as the Wholesaler, the 
exclusive right to use the Additional Capacity of the NG-KIH for the provision of Wholesaler 
Services. See Wholesaler Agreement, Section 3. l(a). KCNA is further obligated to provide 
OpenFiber with access to the PPP Network Assets to the extent required for the provision of 
Wholesaler Services. Id., Section 3 .1 (b). OpenFiber' s limitation to providing Wholesaler Services 
is supported by the nature of the network in question, which was explicitly established as a Middle­
Mile Network in the underlying Master Agreement. See KCNA Response Brief, Exhibit 2. Further, 
with respect to the Wholesaler Agreement, it states that "[TJhe Wholesaler agrees that none of this 
Additional Capacity will be reserved for Wholesaler Services; provided that once the Wholesaler 
has entered into a User Agreement to provide Wholesaler Services that depend upon the Additional 
Capacity, such Additional Capacity will be reserved for such Wholesaler Services for the term of 
such User Agreement." Wholesaler Agreement, Section 3. l(c). As such, the role of OpenFiber in 
relation to the NG-KIH System is that of a Wholesaler. Further, the Wholesaler Agreement stems 
from the Master Agreement, which describes the NG-KIH System as a middle-mile network. The 
Strategic Plan - KY Broadband Planning: 2019 Update, cited by KCNA, notes that the KG-KIH 
System will not provide internet service to end users such as individuals or businesses. KCNA 
Response Brief, Exhibit 1. Therefore, the relevant agreements define the Parties' roles in a manner 
contrary to OpenFiber's claims. The customers referenced by OpenFiber, such as rural healthcare 
providers and addiction clinics, are not subject recipients of Wholesaler Services, as set forth in 
the Wholesaler Agreement. Accordingly, OpenFiber's interpretation of the Wholesaler Agreement 
authorizing it to act as a Last-Mile Network provider, particularly with no input from KCNA, is 
not supported by the documents provided in the instant dispute and must be rejected by the 
Secretary. 

OpenFiber's argument that the Wholesaler Agreement contemplates two types of Changes 
related to the Wholesaler's right to access the NG-KIH System, ultimately affording OpenFiber 
"an unfettered right provided by the Wholesaler Agreement to access and use the Additional 
Capacity of the NG-KIH System to route user traffic over it[.]" is likewise unsupported by the 
Wholesaler Agreement. OpenFiber Dispute Notice, p. 3. The Wholesaler Agreement 
unambiguously states that the Commonwealth "hereby grants to the Wholesaler the exclusive right 
to use the Additional Capacity for the provision of Wholesaler Services during the Term." 
Wholesaler Agreement, Section 3. l(a). As the relevant role of OpenFiber as a Wholesaler is set 
forth in the Wholesaler Agreement, coupled with the supporting documentation describing the 
NG-KIH System as a Middle-Mile Network, the customers claimed by OpenFiber do not align 
with the requirement of acting as a Wholesaler. Therefore, OpenFiber does not have such an 
unlimited right to act as set forth in the Dispute Notice. 

With respect to the OpenFiber's remaining arguments regarding the applicability of various 
changes to the NG-KIH System, such changes are specifically defined in submitted documents, 
including the Wholesaler Agreement, Schedule I, Changes and Minor Works. A "Change" is 
defined broadly in the Wholesaler Agreement as "an NG-KIH System Change or an Operations 
Co Services Change as the context requires[.]" As discussed above, OpenFiber is not granted 

Page 7 of 8 



NG-KIH Contract Dispute No. 23-13 
February 29, 2024 

unlimited rights with respect to the noted actions affecting the NG-KIH System and neither is 
OpenFiber provided the opportunity to act outside the relevant Change procedures. Therefore, 
OpenFiber is again not provided any "unfettered" right to act outside the terms of the Wholesaler 
Agreement, and related documents. Further, to the extent information related to a Change is 
required by KCNA, such is also controlled by the Change procedures. See Wholesaler Agreement, 
Schedule 1, Changes and Minor Works, Section 2. KCNA must comply with the parameters set 
forth in the Wholesaler Agreement when requesting relevant Change information, but it is inherent 
in the underlying process that such a request for information is provided for in the agreements. 

Therefore, the Finance Secretary hereby DENIES OpenFiber's claims for breach of 
contract pursuant to the relevant agreements between the Parties. OpenFiber is required to act as a 
Wholesaler, as set forth in the Wholesaler Agreement, and related documents. To the extent 
changes to the NG-KIH System are proposed, the Change procedures also set forth in the 
Wholesaler Agreement, and related documents, control and must be complied with. In accordance 
with KRS 45A.235, the decision by the Secretary shall be final and conclusive. 

Finance and Administration Cabinet 

cc: Kathy Robinson, OPS 
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COMMONWEALTH OF KENTUCKY 
FRANKLIN CIRCUIT COURT 

DIVISION I 
CIVIL ACTION NO. 23-CI-01049 

 
 

COMMONWEALTH OF KENTUCKY, THE PLAINTIFF  
KENTUCKY COMMUNICATIONS  
NETWORK AUTHORITY 
 
v.         ORDER 

 
OPENFIBER KENTUCKY COMPANY, LLC 
AND KENTUCKYWIRED OPERATIONS 
COMPANY, LLC, et al.  
 
and 
 
KENTUCKY WIRED OPERATIONS COMPANY, LLC DEFENDANTS 
 
 

 This matter is before the Court on KCNA’s Motion to Dismiss and Openfiber’s 

Motion for Temporary Injunction. Having heard arguments from counsel and upon 

review of the materials, the following is HEREBY ORDERED: 

1. The Plaintiff’s Motion to Dismiss is to be HELD IN ABEYANCE until the 

conclusion of the decision of  the Secretary of Finance and Administration 

Cabinet under KRS 45A.225-.290 regarding the validity of KCNA’s termination 

of the Wholesaler Contract.   The parties are directed to meet and confer and 

agree on an expedited schedule for submission of this matter to the Secretary of 

Finance & Administration within 7 days of the entry of this Order.   

2. Following the issuance of a ruling from the Secretary of the Finance and 

Administration Cabinet, the parties shall have 30 days to file supplemental 

pleadings under Rule 15.04 in the event the matter is not resolved. 
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3. To the extent that OpenFiber argues that the KCNA cannot issue or implement a 

termination of the Wholesaler Contract prior to completion of the Dispute 

Resolution Process set forth in Schedule 2 of the Wholesaler Contract, the Court 

RESERVES ruling until the Secretary of Finance & Administration has 

addressed this issue.  However, the Court notes that the Dispute Resolution 

process set forth in Schedule 2 itself provides that it is subordinate to the state 

contracting requirements of the Model Procurement Code (“KRS 45A.225-

45A.290”), so OpenFiber must present these issues to the Secretary of Finance & 

Administration for decision under KRS 45A.230.   Moreover, all state contracts 

are subject to the provisions of 200 KAR 5:312. 

4. In order to adjudicate OpenFiber’s request for injunctive relief, the Court needs 

additional information.  The Defendant OpenFiber is directed to file of record a 

full disclosure to the Court of  the identities and locations of all 217 OpenFiber 

customers whose internet services OpenFiber alleges may be impacted by 

KCNA’s termination of the Wholesaler Contract and proposed disconnection of 

OpenFiber from its system.  

5. The Plaintiff KCNA is ORDERED to postpone the disconnection of OpenFiber 

from the system and discontinuation of services from the February 19, 2025 date 

set forth in its termination letter, until March 1, 2025, pending further Orders of 

the Court.  This postponement is necessary to allow the Court to rule on the 

Motion for Temporary Injunction with a complete record as set forth herein. 

6. The Court RESERVES on the Defendants’ Motion for Temporary Injunction 

pending submission of additional information required in this Order.  
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7. The Defendants shall submit affidavits in support of their Motion under Rule 65, 

including any facts  showing irreparable injury. These affidavits must be 

submitted by e-filing by Friday, February 14th, 2025. 

8. Plaintiffs have until the close of business on Tuesday, February 18th, 2025, to 

submit counter-affidavits.  KCNA and Ky Wired are directed to address the issue 

of the public interest regarding the impact of the termination of the Wholesaler 

Contract on provision of necessary services to the 217 OpenFiber customers at 

issue, and any actions KCNA will take to ensure continuity of services is 

available for such customers.     

9. Following the submission and review of affidavits, the Court will rule on the 

Defendants’ Motion for Temporary Injunction, or in the alternative, the Court 

may set an evidentiary hearing prior to March 1, 2025 if it determines material 

facts are in dispute.  

SO ORDERED this 13th day of February, 2025.  

 

       ___________________________ 
PHILLIP J. SHEPHERD, JUDGE 
Franklin Circuit Court, Division 1 
 

 
 
DISTRIBUTION: 
 
 
ALL COUNSEL OF RECORD
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COMMONWEALTH OF KENTUCKY 
FRANKLIN CIRCUIT COURT 

DIVISION I 
CONSOLIDATED CIVIL ACTION NOS. 23-CI-01049 

24-CI-00333 
 

COMMONWEALTH OF KENTUCKY, 
KENTUCKY COMMUNICATIONS  
NETWORK AUTHORITY PLAINTIFF 
 
V. 
 
OPENFIBER KENTUCKY COMPANY, LLC, and 
KENTUCKY WIRED OPERATIONS COMPANY, LLC DEFENDANTS 
 
V. ORDER DENYING TEMPORARY INJUNCTION 
 
 
OPENFIBER KENTUCKY COMPANY, LLC PLAINTIFF 
 
V. 
 
COMMONWEALTH OF KENTUCKY, 
KENTUCKY COMMUNICATIONS 
NETWORK AUTHORITY, and 
KENTUCKY WIRED OPERATIONS COMPANY, LLC DEFENDANTS 

 
This matter is before the Court following the Court’s Order of February 13, 2025, holding 

KCNA’s Motion to Dismiss (file date January 22, 2025) in abeyance and requesting additional 

information prior to ruling on OpenFiber’s Motion for Temporary Injunction (file date January 28, 

2025). 

Having considered the motions and reviewed the documents submitted by the parties, the 

Court HEREBY DENIES OpenFiber’s Motion for Temporary Injunction.1  Under the familiar 

test of Maupin v. Stansbury, 575 S.W.2d 695 (Ky. 1978), the trial court must consider whether the 

party seeking a temporary injunction has suffered, or is likely to suffer, irreparable injury, whether 

 
1 KCNA’s Motion to Dismiss continues to be held in abeyance in accordance with the terms of the Court’s prior 

Order. O
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the case presents a substantial legal issue on the merits, whether the public interest supports 

issuance of injunctive relief, and the balance of the equities.     Here, the application for injunctive 

relief fails the critical first test.   There is no showing of irreparable injury. 

The Court of Appeals has recently reiterated the law of temporary injunctions: 

The standard for granting a temporary injunction in Kentucky is well-
settled. The trial court reviews applications or temporary injunctive relief under CR 
65.04 on three levels: 

First, the trial court should determine whether plaintiff has complied 
with CR 65.04 by showing irreparable injury. This is a mandatory 
prerequisite to the issuance of any injunction. Secondly, the trial 
court should weigh the various equities involved. Although not an 
exclusive list, the court should consider such things as possible 
detriment to the public interest, harm to the defendant, and whether 
the injunction will merely preserve the status quo. Finally, the 
complaint should be evaluated to see whether a substantial question 
has been presented. If the party requesting relief has shown a 
probability of irreparable injury, presented a substantial question as 
to the merits, and the equities are in favor of issuance, the temporary 
injunction should be awarded. However, the actual overall merits of 
the case are not to be addressed in CR 65.04 motions. 

 
Maupin v. Stansbury, 575 S.W.2d 695, 699 (Ky. App. 1978) (emphasis added in 
Travelers opinion, full cite below). 
 

*   *   * 
 

 It is well settled that in the absence of irreparable injury, injunctive relief 
may not lie. 

 
*   *   * 

 
 An injunction does not lie when money damages are a sufficient 
remedy. ‘Injunctions, generally, will not be granted, minus some positive provision 

of the law to the contrary, where there is a choice between ordinary processes of 
law and the extraordinary remedy by injunction, when the remedy at law is 
sufficient to furnish the injured party full relief to which he is entitled in the 
circumstances. Cyprus Mountain Coal Corp. v. Brewer, 828 S.W.2d 642, 645 (Ky. 
1992).  
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(Emphasis added.) Travelers Transitional Living, LLC v. Cabinet for Health and Family Services, 

et al., Franklin Circuit Court, Division I, No. 24-CI-00407, before the Court of Appeals on Motion 

for Interlocutory Relief, No. 2024-CA-0767-I, entered October 1, 2024, p. 4-6.2 

The Court finds that OpenFiber has not met its burden of proving that it has suffered 

irreparable injury as required under the law as stated by the Court of Appeals in Travelers and 

Maupin. “An injury is irreparable if there exists no certain pecuniary standard for the measurement 

of the damages.” Cyprus Mountain Coal Corp. v. Brewer, 828 S.W.2d 642, 645 (Ky. 1992). Here, 

the gravamen of OpenFiber’s claim that it is entitled to a temporary injunction is that KCNA cannot 

terminate the Wholesaler Agreement and proceed with disconnection of services without 

exhausting the Dispute Resolution procedures outlined in the Agreement and that, furthermore, 

KCNA’s attempt to do so causes irreparable injury to OpenFiber that goes beyond mere financial 

harm. The Court disagrees. 

OpenFiber has provided the Affidavits of Bradley H. Kilbey, OpenFiber’s Chief Executive 

Officer, and Van Macatee, OpenFiber’s Chief Operations Officer, at the Court’s request, for the 

purpose of supporting their CR 65.04 motion and showing facts supporting irreparable injury.3 

OpenFiber states that if KCNA is allowed to disconnect OpenFiber’s assets, it will suffer 

irreparable harm in the nature of “being forced to (i) close its business in Kentucky; (ii) lay off its 

remaining employees in Kentucky; and (iii) lose the reputation and goodwill associated with its 

business.” OpenFiber Notice, Feb. 14, 2025, p. 2. However, the Court is not convinced that these 

results are anything other than financial harms or harms to OpenFiber’s business, which, it is well-

 
2 While this is an unreported Court of Appeals opinion (relating to an appeal from a decision of this Court), the Court 
finds it is particularly relevant given its interpretation of Maupin v. Stansbury, CR 65.04, and the specific issue of the 
impact of mere financial harm on the question of irreparable injury. 
3 In compliance with the Court’s Order, KCNA provided the Affidavits of Tom Snyder, Chief Operations Officer at 
Kentucky Wired Operations Company, LLC, and Stewart D. Hendrix, Executive Director of KCNA. The testimony 
contained therein is addressed primarily to the continuity of services in the event that KCNA proceeds with 
disconnecting OpenFiber from the NG-KIH System. O
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settled, may not be the sole source of irreparable injury for injunctive purposes. Cameron v. EMW 

Women’s Surgical Center, P.S.C., 664 S.W.3d 633, 660 (Ky. 2023) (“Further, the personal harm 

asserted by the abortion providers, the harm to their business, is not considered an irreparable 

injury for the purposes issuing a temporary injunction.”); Norsworthy v. Kentucky Bd. of Med. 

Licensure, 330 S.W.3d 58, 62 (Ky. 2009) (“In order to obtain a preliminary injunction, the harm 

that would result in the absence of the injunction must be irreparable, not merely substantial. 

Further, mere injuries, however substantial, in terms of money, time and energy necessarily 

expended in the absence of a stay, are not enough.”). 

OpenFiber may continue to do business elsewhere in the Commonwealth or anywhere else. 

If it decides to let its employees go, that is a business decision. However, as OpenFiber notes, its 

employees are highly skilled and in high demand, and should be readily re-employable. OpenFiber 

has not cited Kentucky law establishing that the loss of customer goodwill associated with its 

business or “unique business opportunity” are appropriate considerations for irreparable harm 

under CR 65.04, and the Court does not find them to be so. 

Even if the Court assumed, for the sake of OpenFiber’s argument, that KCNA could not 

terminate the Agreement for cause without exhausting the Dispute Resolution process provided by 

Schedule 2 of the Agreement, and the dispute were to proceed before the Secretary of the Finance 

and Administration Cabinet for decision (and possibly end up before the Court again), KCNA’s 

termination of the Agreement could still be construed as a termination for convenience pursuant 

to §§ 2.1(a) and (c) of the Agreement.4 In other words, KCNA could still terminate the Agreement, 

 
4 The Court noted in its previous Order that 
 

. . . the Dispute Resolution process set forth in Schedule 2 itself provides that it is subordinate to the 
state contracting requirements of the Model Procurement Code (“KRS 45A.225- 45A.290”), so 

OpenFiber must present these issues to the Secretary of Finance & Administration for decision under 
KRS 45A.230. Moreover, all state contracts are subject to the provisions of 200 KAR 5:312. 
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but the nature of OpenFiber’s remedy under the Agreement would change. If KCNA is deemed to 

have terminated the Agreement for convenience rather than cause, OpenFiber could exercise its 

“Put Right” under § 14 of the Agreement, requiring the Commonwealth to “purchase all of the 

Wholesaler Assets for purchase price equal to the Fair Market Value of the Wholesaler Assets.” 

Clearly, this section provides a monetary damages remedy for KCNA’s termination of the 

Agreement. As noted at the outset of this discussion, “[a]n injunction does not lie when money 

damages are a sufficient remedy.” Travelers Transitional Living, p. 6. 

Because the Court finds that there is no irreparable injury to OpenFiber that would require 

the extraordinary remedy of injunctive relief, which is a “mandatory prerequisite to the issuance 

of any injunction,” Maupin at 699, there is no need to address the other elements of the Maupin 

analysis at this time.  OpenFiber makes vague claims regarding allegations of reputational interests 

and business opportunities.  However, even if such claims were well founded (which they are not 

on the record before the Court), they do not constitute irreparable injury in the context of this case.  

OpenFiber’s counsel stated in response to the Court’s question at the hearing on this matter, that 

it is a business entity wholly owned by the Macquarie Group and UBS, two of the largest 

investment bankers in the world.    There is no reason to believe, based on this record, that 

OpenFiber lacks the financial wherewithal to continue to operate and to effectively defend its legal 

rights in this litigation, in the absence of injunctive relief.   Likewise, there is no reason to believe 

that this business dispute over interpretation of a contract gives rise to any kind of injury other 

than monetary damages. 

Nonetheless, despite the fact that KCNA may terminate the Wholesaler Agreement without 

irreparable injury to OpenFiber that justifies a temporary injunction, the Court has serious concerns 
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6 
 

about the impact of KCNA’s decision on OpenFiber customers, and KCNA’s ability to accomplish 

the necessary transition of internet service to such customers following OpenFiber’s disconnection 

from the NG-KIH System.  However, those issues are not before the Court, and no customer of 

OpenFiber has attempted to intervene in this action. In short, the Court’s concerns are not fully 

addressed in the record presented by the parties on this motion.    

WHEREFORE: 

• OpenFiber’s Motion for a Temporary Injunction is hereby DENIED: 

• OpenFiber shall immediately provide both KCNA/KWOC with the information and 

specifications indicated by Tom Snyder and Stewart D. Hendrix in their Affidavits that 

they have requested from OpenFiber (and not received) so that KCNA/KWOC may 

assist with the facilitation of the provision or continuity of services to OpenFiber’s 

customers. The principals of these entities shall meet and confer in order to accomplish 

this task expediently. 

• KCNA shall give all disclosed customers of OpenFiber at least thirty (30) days notice 

prior to disconnection of OpenFiber from the NG-KIH system. 

• The matter shall remain on the Court’s docket while it is held in abeyance pursuant to 

the Court’s previous Order, and OpenFiber may continue to pursue its claims, if any, 

under the Dispute Resolution procedures contained in Schedule 2 of the Wholesaler 

Agreement. 

• The Parties  shall contact the Court’s Judicial Assistant (AmyFeldman@kycourts.net) 

to schedule this matter for a status conference at the end of 30 days. 
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7 
 

SO ORDERED this 26th day of February 2025. 

 
 
 
______________________________ 

       PHILLIP J. SHEPHERD, JUDGE 
       Franklin Circuit Court, Division I 
 
 
DISTRIBUTION: 
 
All Counsel 
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 1 

COMMONWEALTH OF KENTUCKY 
FRANKLIN CIRCUIT COURT 

DIVISION I 
CIVIL ACTION NO. 23-CI-01049 

 
 

COMMONWEALTH OF KENTUCKY, THE PLAINTIFF  
KENTUCKY COMMUNICATIONS  
NETWORK AUTHORITY 
 
v.      ORDER  GRANTING RESTRAINING ORDER 

(CR 65.03) 
 

OPENFIBER KENTUCKY COMPANY, LLC 
AND KENTUCKYWIRED OPERATIONS 
COMPANY, LLC, et al.  DEFENDANTS 
 
 

This action came before the Court on the Plaintiff’s Motion for Injunctive Relief by 

Temporary Restraining Order and Temporary Injunction, which was heard on Monday, November 

20, 2023, in Courtroom H of the Franklin County Circuit Court. This Court, having reviewed the 

record and being sufficiently advised, RESERVES RULING on the Plaintiff’s Motion for 

Temporary Injunction under CR 65.04, but GRANTS  a limited RESTRAINING ORDER under 

CR 65.03 for reasons stated more fully below.  

Factual Background 

The Commonwealth alleges that, “Defendant OpenFiber has engaged in a pattern and 

practice of accessing and altering the NG-KIH System without obtaining the requisite 

authorization, written consent, and supervision.” See Pl.’s Verified Compl. For Inj. Relief, at 8. 

Further, the Plaintiff claims Defendant has been making changes to sites on the NG-KIH System 

(the “System”) without obtaining a PPP Change Certificate as well as written consent from 

KWOC. Id. Taken together, the Commonwealth asserts that Defendant’s access to and alteration 

of the System constitutes breach of the parties’ Wholesaler Agreement and risks service 
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 2 

disruption and undocumented changes to the System configuration. See Pl.’s Verified Compl., 

supra at 9.  

 The Plaintiff’s Verified Complaint alleged three various events that demonstrate 

OpenFiber’s wrongful actions taken with respect to the System, all of which occur between 

September to October 2023. Id. at 9-21. The Commonwealth emphasizes that the Wholesaler 

Agreement provides the procedures for accessing and altering the System, but that OpenFiber 

has failed to comply with the procedures by taking unilateral action on preliminary change 

instructions (PCI). Id. at 21. Plaintiff argues that the Defendant’s actions (splicing) cannot be 

undone, reflecting an immediate harm. Id. at 23.  

 In response to the alleged wrongful actions of Defendant in accessing and altering the 

system from September to October 2023, the parties entered an interim agreement from 

November 2 to November 15, 2023. Id. at 25. Ultimately, the Commonwealth’s Verified 

Complaint seeks to enjoin OpenFiber from “accessing the NG-KIH System without written 

consent from KWOC, altering or otherwise changing the NG-KIH System without the issuance 

of a PPP Change Certificate, or otherwise performing work without proper supervision.” Id. at 

26-27.  

Burden of Proof 

Motions for Temporary Restraining Orders are granted if three prongs are satisfied under 

CR 65.03(1). The three prongs of a TRO require that the: 

(1) applicant’s rights are being or will be violated by the adverse party; (2) the 

applicant will suffer immediate and irreparable injury, loss or damage before 

the adverse party or his attorney can be heard in opposition; and (3) the 

applicant’s attorney must certify in writing any efforts made to give notice to 

the adverse party, including an explanation of why notice should not be 

required. 
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 3 

Because the parties appeared for the Court’s hearing and notice was given to the 

Defendant, the proper analysis will focus on a Motion for Temporary Injunction. 

Motions for Temporary Injunctions are decided under CR 65.04, which  requires the 

movant to clearly show an immediate and irreparable injury to its rights that would tend to make 

a final judgment ineffectual in the absence of injunctive relief. Kentucky courts are guided by the 

Maupin test in analyzing whether three necessary elements are satisfied to grant a temporary 

injunction. See Maupin v. Stansbury, 575 S.W.2d 695, 699 (Ky. Ct. App. 1978). Maupin first 

instructs that the Court find a showing of irreparable injury. Id. Next, the Maupin test requires a 

balancing of the equities involved in the case, including the non-exhaustive factors of possible 

detriment to the public interest, harm to the defendant, and whether injunctive relief would 

maintain the status quo. Id. Last, Maupin requires the movant to present a substantial question on 

the merits, without the Court deciding the actual merits in its ruling on the motion for the 

Temporary Injunction. Id.  

Analysis 

Maupin: Immediate & Irreparable Harm 

In The Commonwealth’s Motion for Injunctive Relief by Temporary Restraining Order 

and Temporary Injunction, the Plaintiff asserted its rights in the System were concrete and 

personal and entitled Plaintiff to protect its current and future use. See Pl.’s Mot. For Inj. Relief, 

at 11. Plaintiff contends its rights in the System were harmed by OpenFiber’s access and 

alteration of the System without authorization or supervision. Id. Further, OpenFiber’s failure to 

follow the Wholesaler Agreement procedures may put the Plaintiff’s right to use the System in 

the future at risk. Id. The Defendant’s failure to obtain authorized access will apparently 
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 4 

permanently change the character and nature of the system in a way that threatens online access 

for 766 state agencies. See Pl.’s Mot. For Inj. Relief, supra at 12, 14.  

OpenFiber, in its Opposition to Plaintiff’s Motion for Temporary Restraining Order and 

Temporary Injunction, argued no evidence supports Plaintiff’s contention that the unauthorized 

access and alterations interfere with the character and nature of the System. See Opp’n to Pl.’s 

Mot. for Temp. Restraining Order and Temp. Inj., at 5. Specifically, OpenFiber responds that 

there is no allegation their access caused any harm and that KWOC had already approved the 

technical proposals in the apparently unauthorized actions on the System. Id. at 7. Ultimately, 

OpenFiber argued whatever rights the Plaintiff (KCNA) has in the system, such as the right to 

approve commercially sound transactions related to connections with the System, can be 

rectified with money, so there is no immediate and irreparable harm sufficient to issue injunctive 

relief. Id. at 8.  

The Court finds the Commonwealth has sufficiently alleged immediate and irreparable 

harm to its rights in the System to satisfy the first Maupin prong. The alleged wrongful access 

and alterations from Defendant have already occurred and may continue to occur in the absence 

of injunctive relief. Therefore, the Court finds the Plaintiff has alleged immediate and irreparable 

harm.   OpenFiber argues that the only possible injury to the Plaintiff is monetary, and therefore 

the alleged injury is not irreparable and cannot afford a basis for injunctive relief.   In order to 

preserve the status quo until the Court can more fully evaluate the merits of these arguments, the 

Court finds that the issuance of a Restraining Order is necessary. 

 
Maupin: Balancing of Equities 

The Commonwealth argues that three factors weigh the balance of the equities in its 

favor: detriment to the public interest, harm to defendant, and preservation of the status quo. See 
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 5 

Pl.’s Mot. For Inj. Relief, supra at 17. The Plaintiff alleges that without injunctive relief, “the 

majority of the Commonwealth’s Sites, which are SLA3 and vulnerable to losing access to the 

NG-KIH System, would be at risk of being compromised by future unauthorized acts by 

OpenFiber.” Id. Additionally, the Plaintiff asserted its interests in “maintaining the sanctity of the 

NG-KIH System outweigh OpenFiber’s “individual business interests” in accessing the NG-KIH 

System to profit from it.” See Pl.’s Mot. For Inj. Relief, supra at 17. Last, the Commonwealth 

argues injunctive relief will preserve the status quo by protecting the System by requiring access 

and alterations to be authorized. Id. at 17. 

OpenFiber counters that requiring approval for every routine interaction is logistically 

unsupportable and imposes substantial harm on the public interest. See Opp’n to Pl.’s Mot. for 

Temp. Restraining Order and Temp. Inj., supra at 8. Specifically, it argues that the people and 

businesses of Kentucky are being done a great disservice when the Plaintiffs demand quid pro 

quo compliance with its reinterpretation of the Wholesaler Agreement. Id. Particularly affected 

are the customers OpenFiber says are currently under contract to access the System but who will 

be unable to access their broadband connection. Id. at 9. The Court highlights OpenFiber’s 

contention that essential facilities like outpatient clinics, addiction centers, and mental health 

clinics are all adversely affected when routine splicing interactions are not reasonably consented 

to by KCNA. Id. Additionally, OpenFiber persuasively argues that KCNA’s blanket refusals to 

consent to access and alterations to the System will effectively force it to shut down as it awaits 

the outcome of trial, while also depriving the Commonwealth of a potential revenue stream. Id.  

The Court finds that the balance of the equities weighs in favor of granting limited relief 

that requires the Defendant to comply with the compliance procedures for access and alteration 

of the System laid out in the Schedules of the Wholesaler Agreement, but that the 
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 6 

Commonwealth must also be prohibited from unreasonably withholding consent to PCI’s 

submitted by Defendant OpenFiber that were contemplated by the contract (Wholesaler 

Agreement) and approved by KWOC.  

Maupin: Substantial Question on Merits 

The Commonwealth alleges that is has raised a substantial question on the merits on the 

issue of whether OpenFiber failed to comply with the PCI procedures in the Wholesaler 

Agreement. See Pl.’s Mot. For Inj. Relief, supra at 18. The Wholesaler Agreement contemplated 

injunctive relief in the event of non-compliance with access and alteration procedures. Id. at 19.  

OpenFiber argues that the Plaintiff relies on a misinterpretation of the operative 

Wholesaler Agreement. See Opp’n to Pl.’s Mot. for Temp. Restraining Order and Temp. Inj., 

supra at 10. Under the Defendant’s preferred interpretation, OpenFiber would not need 

permission from Plaintiff to perform routine splices that would not degrade fibers or harm the 

integrity of the System. Id. Consequently, the Defendant’s position is that routine splicing 

interactions are outside the scope of changes to the System that require PPP certificates from 

KCNA. Id.  

The Court finds that the Commonwealth has raised a substantial question over the correct 

interpretation of scope of the contract’s requirement for OpenFiber  to obtain prior authorization 

for its actions from the Commonwealth under the Wholesaler Agreement. The Defendant may 

still be able to show the Commonwealth has unreasonably withheld consent to routine 

interactions contemplated in the expectations of the contract,  or that its actions in routine 

splicing of wire to gain access to the system for new customers are not subject to review and 

approval by the Commonwealth.  However, at this early stage of the proceedings a substantial 

question has been raised by the Plaintiff sufficient to issue limited injunctive relief.    This 
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 7 

finding by the Court is reinforced by the on-going administrative review of the contract issue by 

the Secretary of Finance & Administration pursuant to KRS Chapter 45A, and it will preserve 

the status quo until the Secretary is able to decide the issue of contract interpretation as required 

by law.    Moreover, the Court is mindful that this entire project is funded by public dollars, and 

the public interest demands that the Plaintiff, OpenFiber and KWOC all work cooperatively to 

achieve the vital goals and objectives of expanding access to high speed internet throughout the 

Commonwealth.    Accordingly, the Court expects all parties to work cooperatively to achieve 

that goal while this legal dispute over interpretation of the rights and duties of the parties is 

adjudicated. 

Conclusion 

WHEREFORE, the Plaintiffs’ Motion for a Restraining Order is GRANTED. The 

Court orders an extension of the parties’ Agreed Order entered into on November 17, 2023, and 

attached as Exhibit A to the Plaintiff’s November 21, 2023 filing of its Notice and Motion to 

Extend Agreed Order. The Court further RESTRAINS OpenFiber from conducting any splicing 

(or other interactions which require a physical alteration) of the System, unless it has obtained 

consent from KWOC and KCNA as contemplated in the procedures in the various Schedules of 

the Wholesale Agreement. The Court further  ORDERS that the Plaintiff KCNA shall not 

unreasonably withhold timely consent to routine splicing interactions contemplated in the 

contract.  

OpenFiber is RESTRAINED from making physical alterations to the system prior to 

obtaining approval for its proposed PCI’s  from KWOC and KCNA after giving adequate notice. 

If the Plaintiff  KCNA fails to give timely consent to such routine interactions that require 
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splicing or other reasonably contemplated technical alterations (as documented in PCI’s), then 

OpenFiber  may seek expedited relief from this Restraining Order in this Court.  

So ORDERED this 22nd day of November, 2023.  

 

       ___________________________ 
PHILLIP J. SHEPHERD, JUDGE 
Franklin Circuit Court, Division I 

Bond:  Not required under CR 81A  
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