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Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Complier
Adminstrative Regulation Review Subcommittee
Legislative Research Commission

029, Captiol Annex

Frankfort, KY 40601

Re: 201 KAR 20:070E. Licensure by examination.

Dear Co-Chairs West and Hale:

After discussions with Adminstrative Regulation Review Subcommittee staff of the issues raised by 201
KAR 20:070E, the Kentucky Board of Nursing proposes the attached agency amendment to 201 KAR
20:070E.

Sincerely,

.éfrey R. Prather, General Counsel
Kentucky Board of Nursing

312 Whittington Parkway, Suite 300
Louisville, KY 40222

Phone: (502) 338-2851

Email: Jeffrey.prather@ky.gov

A
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Final, 5-25-2022
AGENCY AMENDMENT

BOARDS AND COMMISSIONS
Board of Nursing

201 KAR 20:070E. Licensure by examination.

Page 5
Section 6(2)
Line 22
After “4:30 p.m.”, insert the following:
(3) This material is also available on the agency's Web site at hitps://kbn.ky.qgov.
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Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c¢/o Emily Caudill, Regulation Complier
Adminstrative Regulation Review Subcommittee
Legislative Research Commission

029, Captiol Annex

Frankfort, KY 40601

Re: 201 KAR 20:085. Licensure periods and miscellaneous requirements.

Dear Co-Chairs West and Hale:

After discussions with Adminstrative Regulation Review Subcommittee staff of the issues raised by 201
KAR 20:085, the Kentucky Board of Nursing proposes the attached suggested substitute to 201 KAR
20:085.

Sincerely,

J/ /t’iL,

effrey R. Prather, General Counsel
Kentucky Board of Nursing

312 Whittington Parkway, Suite 300
Louisville, KY 40222

Phone: (502) 338-2851

Email: Jeffrey.prather@ky.gov
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Final, 5-25-2022
SUGGESTED SUBSTITUTE

BOARDS AND COMMISSIONS
Board of Nursing

201 KAR 20:085. Licensure periods and miscellaneous requirements.

RELATES TO: KRS 61.878, 314.041, 314.051, 314.071, 314.073

STATUTORY AUTHORITY: KRS 314.071, 314.131

NECESSITY, FUNCTION, AND CONFORMITY: KRS 314.071(1) requires the board to estab-
lish licensure periods by administrative regulation for licenses issued by the board. This admin-
istrative regulation establishes the licensure periods_and[—ft-afse-establishes-Jmiscellaneous
requirements.

Section 1. (1) A nursing license or credential issued during the first six (6) months of a licensure
period shall expire at the end (October 31) of the current licensure period.

(2) A nursing license or credential issued during the last six (6) months of a licensure period
shall expire at the end (October 31) of the succeeding licensure period.

Section 2. Licensure Periods. [{#})] The licensure period for all licenses and credentials, except
for provisional, inactive, and retired status licenses, shall be for one (1) year beginning on No-
vember 1.

Section 3. For the purposes of the practice of nursing, a nurse shall use the name under which
he or she is licensed with the board of nursing.

Section 4. (1) A nurse shall provide the board with an electronic mail (email) address to receive
communications from the board.

(2) This requirement shall also apply to dialysis technicians and certified professional mid-
wives.

(3) The email address provided shall be exempt from disclosure pursuant to KRS 61.878(1)(a).

Section 5. (1) A nurse shall provide the board with Workforce Data as part of the nurse’s[their]
licensure renewal application under 201 KAR 20:370.

(2) The Workforce Data is collected for statistical purposes and shall be exempt from disclosure
pursuant to KRS 61.878(1)(a).

CONTACT PERSON: Jeffrey R. Prather, General Counsel, Kentucky Board of Nursing, 312
Whittington Parkway, Suite 300, Louisville, Kentucky 40222, phone (502) 338-2851, email Jef-
frey.Prather@ky.gov.
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Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Complier
Adminstrative Regulation Review Subcommittee
Legislative Research Commission

029, Captiol Annex

Frankfort, KY 40601

Re: 201 KAR 20:110. Licensure by endorsement.

Dear Co-Chairs West and Hale:

After discussions with Adminstrative Regulation Review Subcommittee staff of the issues raised by 201
KAR 20:110, the Kentucky Board of Nursing proposes the attached agency amendment to 201 KAR

20:110.

KentuckyUnbridledSpirit.com

Sincerely,

- Jeffrey R. Prather, General Counsel

Kentucky Board of Nursing
312 Whittington Parkway, Suite 300

Louisville, KY 40222

Phone: (502) 338-2851
Email: Jeffrey.prather@ky.gov
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Final, 5-25-2022
AGENCY AMENDMENT

BOARDS AND COMMISSIONS
Board of Nursing

201 KAR 20:110. Licensure by endorsement.

Page 2
Section 1(1)(a)2.
Line 5

After “Have completed”, insert “requirements found”.

Delete the following:

that portion of a state approved program of nursing that is

Line 6

After “equivalent to a”, insert “state”.

Delete “Kentucky”.

Page 4
Section 1(3)(b)
Line 1
After “application fee”, insert the following:
as established by 201 KAR 20:240

Page 6
Section 5
Line 17
After “KRS 314.041", insert “(16)".
Delete “(13)". .
Line 18
After “KRS 314.041", insert “(16)".
Delete “(13)".
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Dear Co-Chairs West and Hale:
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After discussions with Adminstrative Regulation Review Subcommittee staff of the issues raised by 201
KAR 20:370, the Kentucky Board of Nursing proposes the attached agency amendment to 201 KAR

20:370.

Sincerely,

effrey R. Prather, General Counsel

Kentucky Board of Nursing

312 Whittington Parkway, Suite 300
Louisville, KY 40222

Phone: (502) 338-2851

Email: Jeffrey.prather@ky:gov

An Equal Opportunity Employer M/F/D



Final, 5-25-2022
AGENCY AMENDMENT

BOARDS AND COMMISSIONS
Board of Nursing

201 KAR 20:370. Applications for licensure.

Page 1
Section 1(1)(b)
Line 18
After “(b)", delete “For”.

Page 3

Section 2(1)

Line 15
After “endorsement, within”, insert “one (1) year”.
Delete “six (6) months”.
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June 9, 2022

Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 201 KAR 43:010, Application procedures for licensure.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After further consideration of the issues raised by 201 KAR 43:010, the Kentucky
Applied Behavior Analyst Licensing Board proposes the attached agency amendment to 201
KAR 43:010.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

cc:
Karen Howard

TEAM .uil0
KENTUCKY.

An Equal Opportunity Employer M/F/D



Revised: 5/27/22
AGENCY AMENDMENT

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:010. Application procedures for licensure.

RELATES TO: KRS 319C.070, 319C.080(1), (2)

STATUTORY AUTHORITY: KRS 319C.060(2)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 319C.060(2)(a) requires the board to
promulgate administrative regulations establishing the requirements for an applicant for licensure
as a behavior analyst or assistant behavior analyst. This administrative regulation establishes the
requirements for applicants for licensure.

Section 1. Application Procedures. (1) An Application for Licensure as a behavior analyst

shall[er-assistant-behavior-analyst-may] be submitted after the requirements established in KRS
319C.080(1)[and-{2)] are met.

(2) An Application for Licensure as an assistant behavior analyst shall be submitted after the
requirements established in KRS 319C.080(2) are met.

(3) The application required by subsections (1) and (2) of this section shall be made by
submitting a completed Form ABA-001, Application for Licensure, to the board. The application
shall include:

(a) A certification by the applicant that the:

1. Information in the application is true, correct, and complete to the best of his or her
knowledge and belief; and

2. Applicant is aware that][ isciplinary ion— j
319C.070-ifthe-application-contains] a m|srepresentat|on or faIS|f|cat|on in_the appllcatlon is

grounds for denial or revocation of the license at any time; [and]

(b) A copy of the degree obtained;[An-official-transeriptfor-alHevels-of-educationrequired-for
licensure:]

(c)[{4}] A check or money order payable to the Kentucky State Treasurer for the application
review [fee] and [the] licensure fee as required by 201 KAR 43:030;

(d)[£8)] Proof of compliance with the educational, examination, and credentialing requirements
established in KRS 319C.080(1) for applicants seeking licensure as a behavior analyst and KRS
319C.080(2) for applicants seeking licensure as an assistant behavior analyst; and

(e)[{6}] Proof of completion of at least five (5) hours of training in:

1.[(a})] Adult abuse and neglect;

2.[¢b}] Child abuse, neglect, and dependency; or

3.[fe}] A combination of subparagraphs 1.[fa}] and 2.[¢{b}] of this paragraph[subsection]. The
completed prooffpreof(s}] shall indicate that abuse, neglect, or dependency was explicitly
covered in the training.

(4)[{#)] Applicants for licensure as an assistant behavior analyst shall also submit a completed
Supervisory Plan, Form ABA-002, as incorporated by reference in 201 KAR 43:050, for board
approval.

(5)[f8}] A licensed assistant behavior analyst may apply for licensure as a licensed behavior
analyst at any time within the two (2) vear licensure period after meeting the requirements
established in this administrative regulation. A final Report of Supervision, Form ABA-003, as
incorporated by reference in 201 KAR 43:050, shall also be submitted for board approval.




Section 2. Applications Committee. The applications committee shall consist of at least two (2)

board members appointed by the chair of the board. The applications committee may be assisted
by the board staff and counse! to the board The apphcatlons committee shall [&mensu;e—ef

]
(4) Make recommendations to the board to approve or require revisions to Supervisory Plans
and Reports of Supervision.

Sestion-4-] Incorporation by Reference. (1) Form ABA-001, "Application for Licensure", May
2022[October-2021][October-2615], is incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject to applicable copyright law, at
the Kentucky Applied Behavior Analysis Licensing Board, 500 Mero Street, 25C32[944-Leawood
Brive], Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m. This material is
also available on the board’s Web site at aba.ky.gov.

CONTACT PERSON: Kevin Winstead, Commissioner, Department of Professional Licensing,
500 Mero Street, phone (502) 782-8805, fax (502) 564-3969, email KevinR.Winstead@ky.gov.

Changes to Material Incorporated by Reference:

Form ABA-001
Page 1
Application Type Checkboxes
LBA: After “(LBA)-", insert “$400.00 Application Review and Licensure Fee’.
Delete “Application Review Fee $100.00; Licensure Fee $300.00".

LaBA: After “(LaBA) -, insert “$300.00 Application Review and Licensure Fee’.
Delete “Application Review Fee $100.00; Licensure Fee $200.00".

TLBA: After “(TLBA) -, insert “$300.00 Application Review and Licensure Fee".
Delete “Application Review Fee $100.00; Temporary Licensure Fee $200.00".

2



TLaBA: After “(TLaBA) -, insert “$200.00 Application Review and Licensure Fee’.
Delete “Application Review Fee $100.00; Temporary Licensure Fee $100.00”.

Page 3
Question 25
After the blank line following the second “Certification Number:”, insert the following:

Do you have more than one (1) supervisor? []Yes L7INo
If yes, then provide the name and certification number of each supervisor,
and provide detailed information as to how the supervisors shall
communicate and coordinate with each other in providing the required
supervision (see 201 KAR 43:050 Sec. 5(2)). Attach extra pages if necessary.

Page 3

Question 26

After “expire”, insert “two (2)".

Delete “four (4)".

After “date of issuance”, insert “but may”.
Delete “and cannot”.

Pages 1-4
Edition Date

Insert “May 2022".
Delete “October 2021”.
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Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 201 KAR 43:020, Application procedures for temporary licensure.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After further consideration of the issues raised by 201 KAR 43:020, the Kentucky
Applied Behavior Analyst Licensing Board proposes the attached agency amendment to 201
KAR 43:020.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

cc:
Karen Howard

TEAM .uils
KENTUCKY.

An Equal Opportunity Employer M/F/D



Revised: 5/27/22
AGENCY AMENDMENT

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:020. Application procedures for temporary licensure.

RELATES TO: KRS 379C.070, 319C.080(3)

STATUTORY AUTHORITY: KRS 319C.060(2)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 319C.060(2)(a) requires the board to
promulgate administrative regulations establishing the requirements for an applicant for
temporary licensure as a behavior analyst or assistant behavior analyst. This administrative
regulation establishes the requirements for applicants for temporary licensure.

Section 1. Application procedures. (1) An application for a temporary license as a behavior
analyst or assistant behavior analyst shall[may] be submitted after the requirements established
in KRS 319C.080(3) are met.

(2) The application required by subsection (1) of this section shall be made by submitting to
the board a completed Form ABA-001, Application for Licensure, as incorporated by reference in
201 KAR 43:010.

(a) The application shall include a certification by the applicant that the:

1. Information in the application is true, correct, and complete to the best of his or her
knowledge and belief;

2. Applicant is aware that]| : isciph jon—i wi
319C.070-if-the-application-contains] a mlsrepresentatlon or falsmcatlon in the apphcatlon is
grounds for denial or revocation of the license; and

3. Applicant is aware that any[the] temporary license issued expires two (2)[four{4)][shall
expire-two-{2)] years from the issuance date and may be renewed only once, if the temporary
licensee produces a record signed by the supervisor with his or her renewal application
indicating that fieldwork hours toward a BACB credential were being accumulated every
month while credentialed as a temporary licensee or produces documentation showing
extenuating circumstances that prevented the accumulation of fieldwork hours, such as
illness of the temporary licensee, maternity leave of the temporary licensee, or the
temporary licensee’s displacement from employment[shall-not-be-renewed].

(b) If the applicant has completed the coursework through a Behavior Analyst Certification
Board (BACB) or Association for Behavior Analysis International (ABAI) Verified Course
Sequence (VCS)[BACB-approved-program], the application shall include an official[eriginal;
certified] post-secondary transcript and VCS course sequence number.

(c) If the applicant has completed coursework from a non-BACB or non-ABAI VCS[-approved]
program, the application shall include an official post-secondary transcript and course syllabi for
all behavior-analytic coursework showing that the applicant has met the most current BACB
coursework requirements for eligibility to sit for the Board Certified Behavior Analyst (BCBA)
examination for applicants applying for a temporary license as a behavior analyst or the Board
Certified Assistant Behavior Analyst examination for appllcants applylnq for a temporary Ilcense
as an assistant behavior analyst. . ySt@®

(3) The applicant shall submit check or money order payable to the Kentucky State Treasurer
for the application review [fee]and [the]licensure fee as required by 201 KAR 43:030.f7]

(4) The applicant shall submit proof of compliance with the feducational-examination—and
eredentialing] requirements established in KRS 319C.080(3).[{1):and]

2




(5) The applicant shall submit proof of completion of at least five (5) hours of training in:

(a) Adult abuse and neglect:

(b) Child abuse, neglect, and dependency; or

(c) A combination of paragraphs (a) and (b) of this subsection. The completed
prooffpreeofs{s)] shall indicate that abuse, neglect, or dependency was explicitly covered in the
fraining.

(6) Applicants for temporary licensure as a behavior analyst or assistant behavior analyst shall
also submit a completed Supervisory Plan for board approval, Form ABA-002, as incorporated
by reference in 201 KAR 43:050.

(7) An application for full licensure may be submitted at any time within the two (2)[feur{4)]
vear[peried] temporary licensure period after meeting the requirements established in KRS
319C.080(1) and (2). A final Report of Supervision, Form ABA-003, as incorporated by reference
in 201 KAR 43:050, shall also be submitted for board approval.[

CONTACT PERSON: Kevin Winstead, Commissioner, Department of Professional Licensing,
500 Mero Street, phone (502) 782-8805, fax (502) 564-3969, email KevinR.Winstead@ky.gov.
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Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee

. Legislative Research Commission

029, Capitol Annex
Frankfort KY 40601

Re: 201 KAR 43:030, Fees.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After further consideration of the issues raised by 201 KAR 43:030, the Kentucky
Applied Behavior Analyst Licensing Board proposes the attached agency amendment to 201
KAR 43:030.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

cc:
Karen Howard

TEAM =i
KENTUCKY.
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Revised: 5/27/22
AGENCY AMENDMENT

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:030. Fees.

RELATES TO: KRS 319C.060(2)(f), 319C.080(1), (2), (3)

STATUTORY AUTHORITY: KRS 319C.060(2)(f)_319C.120

NECESSITY, FUNCTION, AND CONFORMITY: KRS 319C.060(2)(f) requires the board to
promulgate administrative regulations establishing reasonable fees for the licensure and license
renewal of behavior analysts, assistant behavior analysts, and temporary licensees. This
administrative regulation establishes those fees.

Section 1. Application and Licensure Fees for Licensed Behavior Analysts. (1) An applicant for
licensure as a licensed behavior analyst shall pay the following:

(a) A $400[400 nonrefundable] application review and licensure fee[;] for the first two (2) year
licensure period;[and]

(b) A licensed assistant behavior analyst applying for licensure as a licensed behavior analyst
for the remainder of their[A-$300licensure-feeforthefirst] two (2) year licensure period shall pay
a $100 non-refundable application review fee;

(c) A temporary licensed behavior analyst applying for licensure as a licensed behavior analyst
for the remainder of their two (2) year[four{4)}] licensure period shall pay a non-refundable $100
application review fee; and

(d) A temporary licensed assistant behavior analyst applying for licensure as a licensed
behavior analyst for the remainder of their two (2) year{four{4}] licensure period shall pay a non-
refundable $100 application review fee.

(2) The licensure renewal fee for a licensed behavior analyst for each subsequent, two (2) year
licensure period shall be $300.

Section 2. Application and Licensure Fees for Licensed Assistant Behavior Analysts. (1) An
applicant for licensure as a licensed assistant behavior analyst shall pay the following:

(a) A $300[100-nenrefundable] application review and licensure feel:] for the first two (2) year
licensure period.[and]

(b) A temporary licensed assistant behavior analyst applying for licensure as a licensed
assistant behavior analyst for the remainder of the two (2)[four{4}][A-$200licensurefeeforthe
first two{2)] year licensure period shall pay a $100 non-refundable application review fee.

(2) The licensure renewal fee for a licensed assistant behavior analyst for each subsequent,
two (2) year licensure period shall be $200.

Section 3. Application and Temporary Licensure Fees. (1) An applicant for a temporary license

as a behavior analyst shall pay a $300 [the-following:

(a)}-A-$100-nonrefundable] application review [fee;] and[

(b)}A-$200-temporary] licensure fee for the two (2)[four{4)][twe{(2)] year temporary licensure
period.

(2) The licensure renewal fee for a temporary licensed behavior analyst for a one (1)
time subsequent two (2) year licensure period shall be $200.

(3) An applicant for a temporary license as an assistant behavior analyst shall pay a $200 [the

{a)-A-$100-nonrefundable] application review [fee;] and[

1




(b)}-A-$100-temporary] licensure fee for the two (2)[feur{4}][two-{2)] year temporary licensure
period.

(4) The licensure renewal fee for a temporary licensed assistant behavior analyst for a
one (1) time subsequent two (2) year licensure period shall be $100.

Section 4. Fees for Inactive Status. (1) A licensed behavior analyst or a licensed assistant
behavior analyst who applies for inactive status shall pay a fee of $100.

(2) A licensed behavior analyst or a licensed assistant behavior analyst who applies to renew
their inactive status shall pay a fee of $100.

Section 5. Fee for Retired Status. A licensed behavior analyst or a licensed assistant behavior
analyst who applies for retired status shall pay a fee of $100 dollars.

Section 6. Fees for Late Renewal or Reinstatement[ef-a-Licensed-Behavior-Analyst-and
Licensed-Assistant-Behavior-Analyst]. (1) A licenseeflicensed—behavier—analyst-or-a

licensed assistant-behavior-analyst] who files to renew his or her license after its renewal date
but within thirty (30) days of that renewal date shall pay a late fee of fifty (60) dollars in addition

to the fee set forth in Section 1 or 2 of this administrative regulation.

(2) A licensed behavior analyst or a licensed assistant behavior analyst who files to reinstate
his or her expired license more than thirty (30) days after its renewal date [but-within-three-{3)}
years-of-that-renewal-date] shall pay a reinstatement fee of $250 in addition to the renewal fee
set forth in Section 1,[fe#] 2, or 3 of this administrative regulation.

(3) Alicensed behavior analyst or a licensed assistant behavior analyst who applies to reinstate
following a period of board-approved inactive status or retirement shall pay a reinstatement fee
of $100 in addition to the renewal fee set forth in Section 1 or 2 of this administrative regulation.

Section 7. For applications that are denied, the applicant may request a fifty (50) percent refund
of the application and licensure review fee in writing to the board administrator within ninety (90)

days.

CONTACT PERSON: Kevin Winstead, Commissioner, Department of Professional Licensing,
500 Mero Street, phone (502) 782-8805, fax (502) 564-3969, email KevinR.Winstead@ky.gov.
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June 9, 2022

Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 201 KAR 43:040, Code of ethical standards and standards of practice.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After further consideration of the issues raised by 201 KAR 43:040, the Kentucky
Applied Behavior Analyst Licensing Board proposes the attached agency amendment to 201
KAR 43:040.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

cc:
Karen Howard

TEAM il
KENTUCKY.
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Revised: 6/8/22
AGENCY AMENDMENT

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:040. Code of ethical standards and standards of practice.

RELATES TO: KRS 202A.400, 319C.060(1), (2)(c),_620.030, 645.270

STATUTORY AUTHORITY: KRS 319C.060(2)(c)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 319C.060(2)(c) requires the board to
adopt a code of ethical standards and standards of practice for all licensed behavior analysts,
assistant behavior analysts, and temporary licensees. This administrative regulation establishes
the code of ethical standards and standards of practice for licensees.

Section 1. Definitions. (1) “BACB_Code” means the Behavior Analyst Certification Board
(EIBACB[Z]) January 1, 2022 Ethics Code for Behavior Analysts.

(2) in-addition-to-the-definition-set-forth-in-the BACB CGode;['Behavior analyst" means a
person [was]licensed under KRS Chapter 319C as a licensed behavior analyst, a licensed
assistant behavior analyst, or a temporary licensee.

(3)[2)] [in-addition-to-the-definition setforth-inthe BACB Code;['Client" means;

(a) A client as defined in the BACB Code;

(b) A person who receives behavior analytic assessment, intervention, consultation, treatment,
or other professional services for the purpose of practicing applied behavior analysis;

(c)l:] A corporate entity or other organization [shall-be-considered-theelient]if the
professional contract is to provide a professional service of benefit to the corporate entity or
organization; and

(d)[:] The[A] legal guardian of a minor or a legally incompetent adult [shall-be-considered

the-elient]for a decision-making purpose.[who-meets-therequirements-established-in-Sestion2
of-this-administrative-regulation:]

(4)[3)] "Confidential information" means information revealed by a client or clients or otherwise
obtained by a behavior analyst in a professional relationship_and includes all protected health

mformatlon (PHI) and educatlonal records[data,—assessments—and—recommended

{6}][(5)] “Kentucky Code” means the Code of Ethics set forth in this administrative regulation.

(6)[(A)] "Professional relationship” means a mutually agreed upon relationship between a
behavior analyst and a client for the purpose of the client obtaining the behavior analyst's
professional expertise.

(7)[£8)][¢6)] "Professional service" means all actions of the behavior analyst in the context of a
professional relationship with a client.

[@i][{l} [M[Supewrse&][means—a—pe#sen—wb&funstmns—under—the—extended

Awsmm&hmemﬂa%w][wlrmemm




Section 2. Administration and Enforcement of the Code of Ethics. (1) Notwithstanding the
requirements of the BACB Code, the changes established in the Kentucky Code shall be
mandatory and shall supersede any conflicting provisions of the BACB Code.

(2) Except as superseded by the provisions of this administrative regulation and the Kentucky
Code, the BACB Code shall be the mandatory ethics code for Kentucky Applied Behavior

Analysts.

Section 3. Additional Requirements for Kentucky Licensees. (1) Reporting of abuse of children
and vulnerable adults. The behavior analyst shall be familiar with the relevant law concerning the
reporting of abuse of children and vulnerable adults, and shall comply with those laws, including
KRS 620.030.

(2) Disclosure without informed written consent. The behavior analyst shall disclose
confidential information without the informed consent of the client if the behavior analyst has a
duty to warn an intended victim of the client's threat of violence pursuant to KRS 202A.400 or
645.270.

Section 4. Incorporation by Reference. (1) “Ethics Code for Behavior Analysts”,
Behavior Analyst Certification Board, January 1, 2022, is incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject to applicable copyright
law, at the Kentucky Applied Behavior Analysis Licensing Board, 500 Mero Street, 2SC32,
Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material is also available on the Behavior Analyst Certification Board’s Web site

at hitps://www.bach.com/wp-content/ethics-code-for-behavior-analysts/. [Client













CONTACT PERSON: Kevin Winstead, Commissioner, Department of Professional Licensing,
500 Mero Street, phone (502) 782-8805, fax (5602) 564-3969, email KevinR.Winstead@ky.gov.
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After further consideration of the issues raised by 201 KAR 43:050, the Kentucky
Applied Behavior Analyst Licensing Board proposes the attached agency amendment to 201

KAR 43:050.

Sincerely,

Kevin R. Winstead, Commissioner

Department of Professional Licensing

(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

cc:
Karen Howard
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AGENCY AMENDMENT

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:050. Requirements for supervision.

RELATES TO: KRS 319C.050(1),fand] 319C.060(2)(a)-(d)

STATUTORY AUTHORITY: KRS 319C.060(2)(a)-(d)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 319C.060(2)(a) requires the board to
promulgate an administrative regulation governing the supervision of a licensed assistant
behavior analyst, temporarily licensed behavior analyst, and temporarily licensed assistant
behavior analyst. This administrative regulation establishes the requirements for supervision.

Section 1. Definitions. (1) "Direct supervision" means in-person interactions between the
supervisor and the licensee under his or her supervision which includes direct observation of
actual service provision to individuals.

(2) "General supervision" means interactions between the supervisor and the licensee under
his or her supervision involving real time visual and auditory contact, conducted in-person or via
electronic means.

(3) “Licensed supervisee” means an_individual permitted to practice applied behavior
analysis under the direction of a Licensed Behavior Analyst qualified to supervise while
holding licensure in Kentucky as a:

(a) Llcensed aSSIstant behaVIor analyst [perm#ted-te—prae#ee—the#ems—frem—th&mest

(4) “Paraprofessional” means a person who assists _in _delivering behavior analysis

services and practices under the direction and close supervision of a Licensed Behavior
Analyst or Licensed Assistant Behavior Analyst qualified to supervise.

(5) “Supervisee” means a person as defmed by KRS 3190 010(10) who is a
paraprofess:onal[ i od-b = : uthe 2 : 3




(6) “Supervisor” means a Licensed Behavior Analyst in good standing that meets the
qualifications to supervise under his or her Behavior Analyst Certification Board (BACB)
Board Certified Behavior Analyst (BCBA).

(7) “Trainee” means a person who is enrolled in an Association for Behavior Analysis
International (ABAI) accredited program or Verified Course Sequence (VCS) while
acquiring experience in _applied behavior analysis toward an eligibility requirement for

either a Behavior Analyst Certification Board (BACB) Certified Behavior Analyst (BCBA)
or BACB Board Certlfled Asststant Behawor Analyst (BCaBA) credentlalmq exammatlon

Section 2. Quallflcatlons to Supervise. In order fo provide superwsnon to a ltcensed

supervisee|
heensed—assa;tam—behawer—anabfst] a Licensed Behawor Analyst[heensed—behawe#ana#yst]

shall;
(1) Be licensed in good standing in Kentucky; and
(2) Have completed supervision training as identified in the Behavior Analyst

Certification Board’s (BACB) Certificant Registry[Be-currently certified-by-the-Behavior

Analyst-Certification-Board-as-a:
@D [Board-Certified-Behavior-Analyst][;|[(BCBA);-or
ft_;ﬂ{éZ)][Beard—Cemﬂed-BehawerAna#yst-Deeteral] [fBCBA-D},in_d

[Exeephwmwded—méeeﬂmﬂjj[%][e#%%dmnm#a#m—mgﬂaﬂen—a—awewsery

%[the—Aap#eaﬁen—fer—ueensw&Eemq] —a&#}ee#pera#ed—by#eferenee4n404—KAR—43—m
M[W][Mam%he&;&dw][as&@ta%b@mmw#%@mpemﬂy

ensea-Ben v a-ban

in-writing] [

{2)] The supervisor and the licensed supervisee shall jointly complete and the licensed
supervisee shall submit to the board a completed Supervisory Plan upon application for
licensure and again annually or biennially[biannually] as required by subsection (3) of this

sectionfin-this-administrative regulation].

(2)[{3)] The supervisor and the licensed supervisee shall jointly complete and the licensed

supervisee shall submit to the board a Report of Supervision either annually or
blennlally[b+annua#y] as reqwred by subsectlon (3) of this sectlon[m—tms—admwstraave

(3[4} In calculating the amount of time spent in full-time practice while under supervision,
1,500 hours of satisfactory supervised practice shall be equivalent to one (1) vear of experience.

(a) A licensed assistant behavior analyst with five (5) or more years of full-time practice, or its
equivalent, shall submit a Report of Supervision and an updated Supervisory Plan every two (2)
years prior to renewal.




(b) A licensed assistant behavior analyst with fewer than five (5) years of full-time practice, or
its equivalent, shall submit a Report of Supervision and an updated Supervisory Plan annually on
or before the anniversary of the date of licensure as a licensed assistant behavior analyst and
prior to renewal.

(c) A temporarily licensed behavior analyst or temporarily licensed assistant behavior analyst
shall submit a Report of Supervision and an updated Supervisory Plan annually on or before the
anniversary of the date of licensure as a temporarily licensed behavior analyst or temporarily
licensed assistant behavior analyst. A final Report of Supervision shallfmust] be submitted by
the licensed supervisee upon application for full licensure.

(4)[t8}] The Supervisory Plan shall include a minimum of three (3) measurable goals for
supervision and shall focus on extending the supervisee’s skills beyond the scope of practice
as a paraprofessional as it relates to applied behavior analysis, within the following areas,
and a minimum of two (2) goals shall encompass competencies included in paragraphs (a)
through (e) of this subsection:

(a) Behavior-change procedures;

(b) Concepts and principles;

(c) Ethical and professional issues:

(d) Measurement, data display, and interpretation:

(e) Selecting and implementing interventions;

(f) Personnel supervision and management;

(q) Experimental design; and

(h) Behawor:sm and phllosophlcal foundatlons[a—mafent-y—ef—ftems—#em—the—mest

{_1[@)] The Report of Supervxsmn shall mclude

(a) A description of the frequency, format, and duration of supervision:

(b) An assessment of the functioning of the licensed assistant behavior analyst, temporarily
licensed behavior analyst, or temporarily licensed assistant behavior analyst, including the
strengths and weaknesses:

(c) The methods that the supervisor and licensed assistant behavior analyst practicing under
the direction of the supervisor shall employ to plan, report, and evaluate the supervisory process:
and

(d) Any other information, which the supervisor deems relevant to an adequate assessment of
the practice of the licensed assistant behavior analyst, temporarily licensed behavior analyst, or
temporarily licensed assistant behavior analyst.

(6)EH The licensed superwsee[supew&sor—and—heensed—assrstant_-behawep-analyst

1[—or—temporarilylicensed—assistant—behavior

analyst] shall submit to the board the description of the supervisory arrangement or a change in
the supervisory arrangement by submitting an updated [Annual] Supervisory Plan no later than
thirty (30) days after a change in the effective date of the arrangement or change. A final Report
of Supervision shall also be submitted by the licensed supervisee at the termination of any

supervnsory relatlonshlp[%aeeerdaneew#FSeewweﬁ#H&adm%#a#vmgmayen

Section 4. Supervisory Responsibilities. (1) The supervisor shall assure that the practice of
each licensed supervisee]

as&staﬂ%behawe#ana#yst—tempemﬂweenseé—beh«%analysper
tempe#aﬂly——%eﬂsed—as&stam—behawer—analysﬂ is in comphance W|th this admlnlstrattve

regulatlon [




(2) The supervisor shall report to the board an apparent violation of KRS Chapter 319C on the

part of the licensed supervisee[licensed-assistantbehavieranalysttemporarily-licensed-behavior
analyst-or-temporarily-licensed-assistant behavior-analyst].
(3) The supervisor shall inform the board administrator in writing or electromcallv[\tmmedqtately]

of a change in the abtllty to superwse orin the abtllty of a Ilcensed uperwse [assistant-behavior

manner.

(4) The supervisor shall control, direct, or limit the behavior analytic duties performed by the
licensed supervisee[assistant—behavier—analyst—temporarilylicensed—behavior—analyst—or
temporarily-licensed-assistant-behavieranalyst] practicing under the direction of the supervisor to
ensure that these duties are competently performed.

(5)(a) The superwsor of record shall be responsible for the behawor analytlc duties of the
licensed sugervxse [

] practlcmg under the direction of the supervxsor

(b) If the board |n|t|ates an mvestlgatlon concerning a hcensed ugerwse [asastant—behawer

practtclng under the dlrectlon of the superwsor the mvestlgatlon shaII mclude the supervnsor of
record.

(6)(a) For each supervisee and licensed supervisee[persen-supervised], the supervisor
shall maintain a record of each supervisory session that shall include the type, place, and general
content of the session.

(b) This record shall be maintained for a period of not fewer than seven (7)[six{6)] years after
the last date of supervision.

Sectlon 5. Muttlple Superwsors [H%n—eatetdatmgtheemeant—eﬂﬁhe—spentmiuu-mne-p;aenee




Section—6-] (1) If a licensed supervisee[assistant-behavior—analyst—temporarilylicensed
behavioranalyst-ortemperarilylicensed-assistant behavior-analyst] has more than one (1) board-
approved supervisor, the supervisors shall be in direct contact with each other at least once every
six (6) months, and their licensed supervisee[they] shall[each] provide individual Supervisory
Plans and Reports of Supervision to the board for each supervisorfas-well-as][and][copies-to
each-other].

(2) A request to have more than two (2) supervisors at one (1) time shall be subject to board
approval and shall be submitted by new applicants on the licensure application and the[Annual]
Supervisory Plan and by existing licensees on the[Arnual] Supervisory Plan, which shall include
detailed information as to how the supervisors shall communicate and coordinate with each other
in providing the required supervision.

Section 6. [Seehen#—] Superwsor Expenence If a I|censed uperwse [assrstaat—behawer

practlcmg under the directlon of the superwsor is a behawor analyst WIth Iess than f|ve (5) years
of fulltime, post-certification practice, or its equivalent, or a licensure candidate with temporary
permission to practice, the supervisor of record shall:

(1) Read and countersign all assessments and treatment plans to assess the competency of
the licensed supervisee to render applied behavior analytic services;

(2) Rewew[treatmentptaﬂs—] notes and correspondence on an as- -needed basrs[teasseesthe

4] Conduc t{Have] generat supervision of the work performed by the Iioensed

supervisee]
heensed-asslstant—behaweeanatyst] praotlcmg under the dlrectlon of the superwsor at least twrce

per month;
(__)[65)] Have direct superV|S|on of the work performed by the hcensed uperwse [ass+etant




behavier-analyst] practicing under the direction of the supervisor at least once every three (3)
months;
(5)[¢8)] Have direct knowledge of the size and compIexrty of the caseload for each llcensed

upervrse e[

] practlcmg under the dlrectlon of the supervxsor
(6)[(A] Limit and control the caseload as appropriate to the level of competence of each
licensed supervisee[assistant—behavier—analyst—temporarily—licensed—behavior—analyst—or
temporarily-licensed-assistant-behavieranalyst] practicing under the direction of the supervisor;
(7) (8)] Have knowledge of the techniques bemg used by the Ilcensed ugerwse [assrstant

behavier—anatyst] and
(8)629] Have knowtedge of the physical and emotlonal weII belng of each Ilcensed

supervisee[
heensedﬁas&stant—behawer-analyst] practlcmg under the drrectron of the supervnsor when it has a

direct bearing on his or her competence to practice.

Section 7.[Sestion-8:] Licensed Supervisee Experience. If the licensed assistant behavior
analystlertemporarily-licensed-behavieranalyst] is a behavior analyst with more than five (5)
years of fulltime, post-certification practice, or its equivalent, the supervisor of record shall:

(1) Review and countersign assessments as needed or appropriate;

(2) Rewew treatment plans, notes and correspondence as needed or approprlate

- (3)4)] Have general supervision of the work performed by each licensed assistant behavior
analyst[ertemporarily-licensed-behavieranalyst] practicing under the direction of the supervisor
at least once per month;

(4)[¢5)] Have direct supervision of the work performed by each licensed assistant behavior
analystlertemporarily-licensed-behavieranalyst] practicing under the direction of the supervisor
at least twice a year;

(5)[¢6)] Have direct knowledge of the size and complexity of the caseloads for each licensed
assistant behavior analyst[ertemperarily-licensed-behavioranalyst] practicing under the direction
of the supervisor;

(6)[¢A] Limit and control the caseload as appropriate to the level of competence of each

licensed assistant behavior analyst[ertemporarily-licensed-behavior-analyst];

(7)[¢8)] Have knowledge of the techniques being used by each licensed assistant behavior

analyst{ertempeorarily-licensed-behavior-analyst]; and

(8)[¢9)] Have knowledge of the physical and emotional well-being of each licensed assistant

behavior analystler-temporarily-licensed-behavier-analyst] practicing under the direction of the

supervisor when it has a direct bearing on his or her competence to practice.

Section 8.[Seetion-9:] Supervision Requirements. (1)[¢a)] A licensed assistant behavior analyst
shall meet these supervision requirements, even if he or she is not currently providing behavior
analytic services, unless having obtained Inactive status by the board.

6



(2)[(b)] If the licensed assistant behavior analyst is not currently providing behavior analytic
services, supervision may focus on guiding the development and maintenance of the licensed
assistant behavior analyst’s professional knowledge and skills and remaining current with the
professional lrterature in the field.[

Section 9.[Seetien-10:] Supervision for Part-Time Practice. Supervision requirements for part-
time practice may be modified by the board upon approval of the submitted plan. Additional
modifications of the format, frequency, or duration of supervision may be submitted for approval
by the board.

Sectron 10. [S%&W#][Supemsew—%artges—ﬁa—UperFa—ehange—eﬁsupemser—an

(1) Keep the supervrsor adequately mformed at all trmes of hrs or her aotlvmes and ability to
function;

(2) Seek supervision as needed in addition to a regularly scheduled supervisory session;

(3) Participate with the supervisor in establishing supervisory goals and in completing the
regular supervisory reports;

(4) Be jointly responsible with the supervisor for ensuring that a supervisory report or plan has
been sent to the board in accordance with the reporting schedule established in Section 3[5] of
this administrative regulation; and

(5) Report to the board any apparent violation of KRS Chapter 319C on the part of the
supervisor.

Section 11[12].[Sestion-13-] Identification of Provider in Billing. The actual deliverer of a service
shall be identified to the client. A billing for a rendered service shall identify which service was
performed by the superwsee Ilcensed supervrsee or superwsor[assrstan%—behawer

Section 12[13].[Sestion-14-] Disciplinary Procedures and Supervision of a Disciplined License
Holder. (1) The board shall appoint an approved supervisor to supervise a disciplined license
holder for the period of time defined by the final order or settlement agreement conferring the
discipline.

(2) When specified by the final order or settlement agreement, the disciplined license holder
shall be responsible for paying the costs of supervision.

(3) The supervisor shall:

(a) Review the originating complaint, agreed order, or findings of the disciplinary hearing;

7



(b) Meet with the disciplined license holder and the board liaison to:

1. Summarize the actions and concerns of the board:;

2. Review the goals and expected outcomes of supervision submitted by the board liaison; -

3. Develop a specific plan of supervision; and

4. Review the reporting requirements that shall be met during the period of supervision;

(c) Meet with the disciplined license holder at least weekly, on an individual face-to-face basis
for a minimum of one (1) hour unless modified by the board;

(d) Submit a quarterly report to the board which reflects progress, problems, and other
information relevant to the need for board-mandated supervision;

(e) Ensure that the disciplined license holder's practice is in compliance with KRS Chapter
319C and 201 KAR Chapter 43;

() Report to the board any apparent violation of KRS Chapter 319C on the part of the
disciplined license holder;

(9) Immediately report to the board, in writing, a change in the ability to supervise, or in the
ability of the disciplined license holder to function in the practice of a licensed behavior analyst in
a competent manner;

(h) Review and countersign assessments as needed or appropriate;

(i) Review treatment plans, notes, and correspondence as needed or appropriate;

(j) Have direct observation of the disciplined license holder's work on an as-needed basis;

(k) Have direct knowledge of the size and complexity of the disciplined license holder's
caseload;

(1) Have knowledge of the therapeutic modalities and techniques being used by the disciplined
license holder; and

(m) Have knowledge of the disciplined license holder's physical and emotional wellbelng when
it has direct bearing on the disciplined license holder's competence to practice.

(4) The supervisor shall control, direct, or limit the disciplined license holder's practice to
ensure that the disciplined license holder's practice is competent.

(8) The supervisor shall contact the board liaison with any concern or problem with the
disciplined license holder, his or her practice, or the supervision process.

(6)(a) A final meeting shall be scheduled within thirty (30) days of the end of the established
supervision period to summarize the supervision.

(b) The meeting shall include the supervisor, disciplined license holder, and board liaison.

(c) A written summary of the supervision shall be submitted by the supervisor to the board two
(2) weeks following this meeting with a copy to the board liaison.

Section 13[14].[Sestion-15:] Board Liaison for Disciplined License Holder. The board shall
appoint a board member to serve as a liaison between the board and the approved supervisor.
The board liaison shall:

(1) Recruit the supervising licensed behavior analyst from a list provided by the board;

(2) Provide the supervising licensed behavior analyst with the originating complaint, agreed
order or findings of the hearing and supply other material relating to the disciplinary action;

(3) Ensure that the supervising licensed behavior analyst is provided with the necessary
documentation for liability purposes to clarify that he or she is acting as an agent of the board and
has immunity commensurate with that of a board member;

(4) Provide the supervising licensed behavior analyst with a written description of the
responsibilities of the supervisor and a copy of the responsibilities of the liaison;

(5) Ensure that the board has sent a written not|f|cat|on letter to the disciplined license holder.
The notification letter shall:

(a) State the name of the supervising licensed behavior analyst; and

(b) Specify that the disciplined license holder shall meet with the supervising licensed behavior
analyst and the liaison within thirty (30) days of the date of the notification letter:

8



(6) Meet with the supervising licensed behavior analyst and disciplined license holder within
thirty (30) days of the date of the notification letter to summarize the actions of the board, review
the applicable statutes and administrative regulations regarding supervision requirements for a
disciplined license holder, and assist with the development of a plan of supervision. The plan of
supervision shall be written at the first meeting;

(7) Submit the Report of Supervision to the board for approval

(a) The liaison shall place the Report of Supervision on the agenda for review and approval at
the next regularly scheduled board meeting.

(b) In the interim, the supervising licensed behavior analyst and disciplined license holder shali
continue to meet;

(8) Remain available to the supervising licensed behavior analyst to provide assistance and
information as needed;

(9) Report any problem or concern to the board regarding the supervision and communicate a
directive of the board to the supervising licensed behavior analyst;

(10) Review the quarterly Report of Supervision and forward to the supervision committee of
the board for approval; and

(11) Meet with the supervising licensed behavior analyst and the disciplined license holder at
the end of the term of supervision to summarize the supervision.

Section 14[18]. Training. Trainees shall:

M[See%n%@adkmm—ﬁammgl[%ensedaupﬂvmeeﬁtm#—%se—aweﬁeﬂ

@2\] Be superwsed bv a Llcensed Behav:or Analyst[ ] quallﬁed to superwse
[under-the BAGB supervision-standards];

(2) Be permitted, without a license as defined in KRS 319C.010, to practice applied
behavior analysis under the close supervision and direction of a qualified supervisor;

(3) Not identify his or her status as a licensed behavior analyst, licensed assistant
behavior analyst, temporary licensed behavior analyst, or temporary licensed assistant

behawor analyst and[Mee##t&BACB—s—mest—eu#ent—expe#enee—reqwements-fer

£5})] Give to all chents and payors the name of the supervisor or supervisors responS|b|e for
his or herwork[ ied-behay . '

Section 15[16].[Sestion—17] Incorporation by Reference. (1) The following material is

incorporated by reference:



(a) [ —

(b)] Form ABA-002, "[Annual]Supervisory Plan", May 2022[October-2021]: and
(b) Form ABA- 003, "Report of Supervision", May 2022[Qctober-2021][July-2015].

(2) This material may be inspected, copied, or obtained, subject to applicable copyright law, at
the Division of Occupations and Professions, 500 Mero Street, 2 SC 32[91H1-Leawood-Drive],

Frankfort, Kentucky 40602, [(5602)-892-4249564-3296;] Monday through Friday, 8 a.m. to 4:30
p.m. This material is also available on the board’s Web site at aba.ky.gov.

CONTACT PERSON: Kevin Winstead, Commissioner, Department of Professional Licensing,
500 Mero Street, phone (502) 782-8805, fax (502) 564-3969, email KevinR. Winstead@ky.gov.

Changes to Material Incorporated by Reference:

Form ABA-002
Page 3
Question 4

After “4. Measurable goals for supervision”, insert the following:

Page 5
Question 10

Pursuant to 201 KAR 43:050 Sec. 3(4), include a minimum of three (3)
measurable goals for supervision that focus on extending the
supervisee’s skills beyond the scope of practice as a
paraprofessional as it relates to applied behavior analysis, within the
following areas; a minimum of two (2) goals shall encompass
competencies included in (a) through (e):

(a) Behavior-change procedures;

(b) Concepts and principles;

(c) Ethical and professional issues;

(d) Measurement, data display, and interpretation;

(e) Selecting and implementing interventions;

(f) Personnel supervision and management;

(q) Experimental design; and

(h) Behaviorism and philosophical foundations.

After “No”, insert the following:

Pages 1-5
Edition Date

If yes, please submit a_supervisory plan for each supervisor, and
provide detailed information as to how the supervisors shall
communicate and coordinate with each other in_providing the

required supervision (see 201 KAR 43:050 Sec. 5(2)).

Insert “May 2022".
Delete “July 2021".

Form ABA-003
Page 6
Question 12

Atfter “for each supervisor.”, insert the following:

10



13. Describe the methods employed to plan, report, and evaluate the
supervisory process.

Pages 1-6

Insert “May 2022”.
Delete “October 2021".

11
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June 9, 2022

Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 201 KAR 43:060, Complaint and disciplinary process.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After discussions with Administrative Regulation Review Subcommittee staff of the
issues raised by 201 KAR 43:060, the Kentucky Applied Behavior Analyst Licensing Board
proposes the attached amendment to 201 KAR 43:060.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

cc:
Carrie Nichols
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BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:060. Compilaint and disciplinary process.

RELATES TO: KRS 319C.050(4), 319C.060(2), 319C.070, 319C.110

STATUTORY AUTHORITY: KRS 319C.060(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 319C.060(2) requires the board to
promulgate an administrative regulation governing the regulation of licensees. KRS 319C.070,
319C.050(4), and 319C.110 require the board to investigate and take disciplinary action against
licensees who violate KRS Chapter 319C and the associated administrative regulations. This
administrative regulation details the process by which the board completes those investigations
and takes that action.

Section 1. Definitions. (1) "Act" means KRS Chapter 319C.

(2) "Board" is defined by KRS 319C.010(3).

(3) "Charge" means a specific allegation contained in a document issued by the board or
hearing panel alleging a violation of a specified provision of KRS Chapter 319C or 201 KAR
Chapter 43.

(4) "Complaint Committee" means the committee appointed pursuant to Section 2 of this ad-
ministrative regulation.

(5) "Formal complaint" means a formal administrative pleading or notice of administrative
hearing authorized by the board that sets forth charges against a licensee or applicant and
commences a formal disciplinary proceeding in accordance with KRS Chapter 13B.

(6) "Initiating complaint” means an allegation alleging misconduct by a licensee or applicant
or alleging that an unlicensed person is engaging in unlicensed practice or using a title without
holding a license.

(7) "Order" means the whole or a part of a final disposition of a hearing.

(8) "Presiding officer" means the person appointed by the board to preside at a hearing held
pursuant to KRS Chapter 13B, and shall include a hearing officer, a member or members of
the hearing panel, or both.

(9) "Respondent” means the person against whom an initiating or a formal complaint has
been made.

Section 2. Initiating Complaint. (1) Source of initiating complaint. An initiating complaint may
be initiated by the board, by the public, or by a governmental agency. A certified copy of a court
record for a misdemeanor or felony conviction shall be considered a valid initiating complaint.

(2) Form of initiating complaint. Initiating complaints shall:
) Be in writing;
b) Clearly identify the person against whom the initiating complaint is being made;
) Contain the date;
) Identify by signature the person making the initiating complaint; and
) Contain a clear and concise statement of the facts giving rise to the initiating complaint.
) Receipt of initiating complaint. An initiating complaint shall be submitted to the Board Of-
fice at the Department of Professional Licensing[Office-of Occupations-and-Professions].

(4) Response. A copy of the initiating complaint shall be mailed to the respondent. The re-

spondent shall file with the board a written response to the initiating complaint:

(a
(
(c
(d
(e
(3




(a) Within fifteen (15) days of the date on which the initiating complaint was mailed; or

(b)1._Within a specified period of time if an extension is requested in writing by the respond-
ent and granted by the board. In order to be granted an extension, the respondent shall pro-
vide proof of good cause justifying the extension.

2. Good cause includes instances such as family emergencies, medical needs, and
undue hardship.

(5) Complaint Committee.

(a) The complaint committee shall consist of three (3)[ro-mere-thantwe-{2)] board members
appointed by the chair of the board to:

1. Review initiating complaints, responses, and investigative reports;

2. Participate in informal proceedings to resolve formal complaints; and

3. Make recommendations for disposition of initiating complaints and formal complaints to the
full board.

(b) The complaint committee may be assisted by the board staff and counsel to the board.

(6) Consideration of initiating complaint. At the next regularly-scheduled meeting of the board
or as soon thereafter as practicable, the board or the complaint committee shall review the initi-
ating complaint and response. The board, upon recommendation of the complaint committee,
shall determine if an investigation is warranted, and if so, the board shall appointan agent or
representative of the board to conduct an investigation of the initiating complaint.

(7) investigation.

(a) If the board directs that an investigation be completed, the respondent shall be inter-
viewed as a part of that investigation. With the consent of the respondent, a meeting may be
scheduled at which time the respondent may respond further to the allegations of the initiating
complaint. The board and the respondent shall have the right to be represented at the meeting
by legal counsel. The respondent’s failure to submit to an interview or cooperate with an investi-
gation shall not deprive the board of the authority to take action pursuant to paragraph (c) of this
subsection.

(b) Report of investigation. Upon the completion of the investigation, the person or persons
making that investigation shall submit a written report to the board containing a succinct state-
ment of the facts disclosed by the investigation.

(c) Consideration of complaint and investigative report. Based on consideration of the com-
plaint; the investigative report, if any; and the psychological or physical examination, if any, the
board shall determine if there has been a prima facie violation of the Act.

1. If it is determined that the facts alleged in the initiating complaint or investigative report do
not constitute a prima facie violation of KRS Chapter 319C or 201 KAR Chapter 43, the board
shall provide written notice to[retify] the person or entity making the initiating complaint and
the respondent that no further action shall be taken at the present time.

2.a. If it is determined that there is a prima facie violation of KRS Chapter 319C or 201 KAR
Chapter 43, the board shall issue a formal complaint against the licensee or applicant.

b. In the case of a prima facie violation of KRS 319C.020(1) and the respondent is not a li-
censee or an applicant, the board shall take one (1) or all of the following actions: ‘

(i) Issue a cease and desist order;

(ii) File suit to enjoin the violator pursuant to KRS 319C.050(2); or

(i) Seek criminal prosecution pursuant to KRS 319C.050(2).[

o ro
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Section 3. Formal Complaint. If the board votes to file a formal complaint, a notice of admin-
istrative hearing shall be filed as required by KRS 13B.050.



Section 4. Formal Response. (1) Within twenty (20) days of service of the notice of adminis-
trative hearing, the respondent shall file with the board a written response to the specific alle-
gations set forth in the notice of administrative hearing.

(2) Allegations not properly responded to shall be deemed admitted.

(3)(a). The board may, if there is good cause, permit the late filing of a response.

(b) Good cause includes instances such _as family emergencies, medical needs, and
undue hardship.

Section 5. Composition of the Hearing Panel. Disciplinary actions shall be heard by a hear-
ing officer and:

(1) The full board or a quorum of the board;

(2) A hearing panel consisting of at least one (1) board member appointed by the board; or

(3) The hearing officer alone in accordance with KRS 13B.030(1).

Section 6. Notification of Complainant. Upon final resolution of a complaint submitted pursu-
ant to this process, the board shall notify the person or entity making the initiating complaint of
the outcome of the action in writing.

CONTACT PERSON: Kevin Winstead, Commissioner, Department of Professional Licens-
ing, 500 Mero Street, phone (502) 782-8805, fax (502) 564-3969, email Kev-
inR.Winstead@ky.gov.
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Andy Beshear P. 0. Box 1360

Governor

Frankfort, Kentucky 40602
Phone (502) 892-4249
Fax (502) 564-4818

https://aba.ky.gov

June 9, 2022

Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort K 40601

Re: 201 KAR 43:071, Repeal of 201 KAR 43:070.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After discussions with Administrative Regulation Review Subcommittee staff of the
issues raised by 201 KAR 43:071, the Kentucky Applied Behavior Analyst Licensing Board
proposes the attached amendment to 201 KAR 43:071.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

cc:
Carrie Nichols

TEAM =i
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Final, 3-23-2022
SUGGESTED SUBSTITUTE

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:071. Repeal of 201 KAR 43:070.

RELATES TO: KRS 319C.060(1)

STATUTORY AUTHORITY: KRS 319C.060(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 319C.060 authorizes the Kentucky Ap-
plied Behavior Analysis Board to promulgate administrative regulations required to establish qual-
ifications and requirements for supervisees of a-behavior analyst. This administrative regulation
repeals 201 KAR 43:070 because the necessary substantive provisions of that administrative

regulation have been incorparated into 207 KAR 43: 050[e#aepexfstmg—adfmms#aWe-regula- .
tion] concerning the same subject matter for improved efficiency and ease of use.

Section 1. 201 KAR 43:070, Supervisess, is hereby repealed.

CONTACT PERSON: Kevin Winstead, Commissioner, Department of Professional Licensing,
500 Mero Street, phone (502) 782-8805, fax (502) 564-3969, email KevinR.Winstead@Xky.gov.



Andy Beshear . P. 0. Box 1360

Governor

Frankfort, Kentucky 40602
Phone (502) 892-4249
Fax (502) 564-4818
https://aba.ky.gov

June 9, 2022

Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 201 KAR 43:080, Renewals.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After further consideration of the issues raised by 201 KAR 43:080, the Kentucky
Applied Behavior Analyst Licensing Board proposes the attached agency amendment to 201
KAR 43:080.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

ce: Sarah Amburgey

TEAM .=i0
KENTUCKY.

An Equal Opportunity Employer M/F/D



Agency Amendment
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:080. Renewals.
(AMENDED AFTER COMMENTS version)

Page 3

Section 5(1)

Line 1
After " Application”, ”, insert "May 2022
Delete "October 2021".

"

Material Incorporated by Reference

Form ABA-004: Application for Renewal or Reinstatement

Pages 1-6
Bottom of page
Change edition date to "“May 2022".

Page 1

Application Type
After "Licensed Assistant Behavioral Analyst (LaBA) Renewal Fee: $200", insert the
following:

O] Temporary Licensed Behavior Analyst (TLBA) (one time renewal) Renewal Fee; $200

[0 Temporary Licensed Assistant Behavior Analyst (TLaBA) (one time renewal) Renewal Fee: $100

o If you are requesting to renew a temporary credential, have you requested a renewal previously? [ Yes {] No
e Pursuant to 201 KAR 43:020 Section_ 1(2)(a)3, a temporary-license may be renewed only once.
o If eligible for the one time renewal of a temporary license, additional documentation is required, see

question #2.

Page 2
Application Information
Insert new Question # 2:

IN

If applying for a temporary license renewal, please provide a record signed by your supervisor with this renewal
application indicating that fieldwork hours towards a BACB credential were being accumulated every month
while credentialed as a temporary licensee, or provide documentation showing extenuating circumstances
that prevented the accumulation of fieldwork hours, such as illness of the temporary licensee, maternity leave
of the temporary licensee, or the temporary licensee’s displacement from employment.

Renumber remaining questions. -
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Governor

Frankfort, Kentucky 40602
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June 9, 2022

Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 201 KAR 43:090, Voluntary inactive and retired status.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After discussions with Administrative Regulation Review Subcommittee staff of the
issues raised by 201 KAR 43:090, the Kentucky Applied Behavior Analyst Licensing Board
proposes the attached amendment to 201 KAR 43:090.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

ce! Sarah Amburgey

TEAM il
KENTUCKY.

An Equal Opportunity Employer M/F/D



Suggested Amendment
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:090. Voluntary inactive and retired status.

Page 1

STATUTORY AUTHORITY

Line 6 ‘
After "KRS", insert “319C.050(1), 319C.060".
Delete "319C.".

Page 1
NECESSITY, FUNCTION, & CONFORMITY
Line 7
After "KRS", insert the following:
319C.050 and 319C.060 require the Applied Behavior Analysis Licensing
Board to promulgate administrative regulations establishing licensure
requirements and licensure and renewal fees.

Delete "31C authorizes" through “retired status.”.
Line 9
After "establishes”, insert the following:
requirements relating to
Delete "procedures”.

Page 1
Section 2(1)
Line 14
After “completed”, delete "an”.

Page 2
Section 3(1)
Line 6
After "ABA-004", insert the following:
_incorporated by reference in 207 KAR 43:080,

Page 2
Section 3(4)
Line 15
After “"complaint”, insert "and”.



Delete "and/or".

Page 3
Section 4(2)(a)
Line 1
After "age;”, delete “or".

Page 3

Section 5(1)(b)

Line 10
After "(b)", insert “Conditions”.
Delete "Condition(s)".

Page 3
Section 5(2)(a)
Line 14 _
After "43:030;", delete "and”.
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June 9, 2022

Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

c/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KYY 40601

Re: 201 KAR 43:100, Telehealth and telepractice.
Kentucky Applied Behavior Analyst Licensing Board

Dear Co-Chairs West and Hale:

After discussions with Administrative Regulation Review Subcommittee staff of the
issues raised by 201 KAR 43:100, the Kentucky Applied Behavior Analyst Licensing Board
proposes the attached amendment to 201 KAR 43:100.

Sincerely,

Kevin R. Winstead, Commissioner
Department of Professional Licensing
(Contact person for this regulation)
KevinR.Winstead@ky.gov

Office: 502-782-8805

oet Sarah Amburgey

TEAM .ui0
KENTUCKY.

An Equal Opportunity Employer M/F/D



Suggested Amendment
Kentucky Applied Behavior Analysis Licensing Board

201 KAR 43:100. Telehealth and telepractice.

Page 1
NECESSITY, FUNCTION, 8& CONFORMITY
Line 7
After "requires the", insert the following:
Applied Behavior Analysis Licensing Board

Delete "board".

Page 1

Section 1(1)(c)

Line 19
After "accessible”, insert “if there is".
Delete "in the event of".

Page 3
Section 2(1)
Line 9
After “provided shall be”, insert the following:
required to be

Page 3
Section 2(2)
Line 12
After "Kentucky shall be”, insert the following:
required to be

Line 13
After "other states”, insert “if".
Delete "where the".
After "the client”, insert “in another state”.

Page 3

Section 3(1)

Line 16
After "advertising;”, insert “or”.
Delete "and".
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Senator Stephen West, Co-Chair

Representative David Hale, Co-Chair

¢/o Emily Caudill, Regulation Compiler
Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 301 KAR 4:001. Selection of Fish and Wildlife Resources Commission nominees.

Dear Co-Chairs:

After discussions with Administrative Regulation Review Subcommittee staff of
the issues raised by 301 KAR 4:001, Selection of Fish and Wildlife Resources Commission
nominees, proposes the attached amendment to 301 KAR 4:001.

Sincerely,

sy pbect

Jenny Gilbert

Commissioner's Office

Kentucky Department of Fish and Wildlife Resources
1 Sportsmen’s Lane

Frankfort, KY 40601

fw.ky.gov Serving People, Conserving Fish and Wildlife 1-800-858-1549



SUGGESTED SUBSTITUTE
Final Version: 5/18/2022 8:25 AM

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources

301 KAR 4:001. Selection of Fish and Wildlife Resources Commission nhominees.

RELATES TO: KRS 150.022, 150.023

STATUTORY AUTHORITY: KRS 150.022, 150.025

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025 authorizes the department of Fish
and Wildlife Resources to promulgate administrative regulations to carry out the purposes of
KRS Chapter 150. KRS 150.022 requires that a meeting of sportsmen in a commission[wildlife]
district be held to nominate five (5) candidates for membership on the Kentucky Fish and Wild-
life Commission. These five (5) candidate names shall then be submitted to the Governor for his
or her selection. This administrative regulation establishes the procedures for nominating the
[five(5)] candidates for commission membership[member].

Section 1. Scheduling of Meetings and Notification of the Public. (1) At least thirty (30) days
prior to the expiration of the term of a member of the Fish and Wildlife Resources Commission,
the commissioner shall select the time and place for a public meeting to select a list of five (5)
nominees to submit to the governor. The meeting shall be held within a county of the commis-
sion[wildlife] district that shall be[is] centrally located and easily accessible to the majority of
the sportsmen of that district.

(2) The location of the meeting shall be in a public building with facilities adequate to ac-
commodate the expected turnout. If more participants attend than the facilities can reasonably
accommodate, the commissioner (or his or her designee) may order a change in location, if a
suitable site is readily available, or may take whatever steps he or she deems necessary to en-
surefinsure] the orderly and safe conduct of the meeting.

(3) Each meeting shall be called to order at 7:30 p.m. local prevailing time. If a change of lo-
cation is called as established[providedfor] in subsection (2) of this section, the commissioner
shall delay the beginning of the meeting for at least one (1) hour. The commissioner [He] may
also delay the beginning of the meeting for any other reason [he-ershe-deemsInecessary, but
[under-no-circumstances-mayJthe commissioner shall not convene the meeting earlier than
the stated starting time.

(4) The facilities where the meeting is held shall be made available to the public by at least 6
p.m. local prevailing time.

(5) The commissioner shall cause to be published in each newspaper in the district a legal no-
tice announcing the purpose, time, and place of the meeting. The commissioner [He] shall also
prepare and distribute news releases announcing the meeting to all major mass media outlets in
the district. In addition, the commissioner shall prepare and distribute posters about the meet-
ing for posting at each county courthouse in the district and at those places where sportsmen
are known to gather or frequent.




Section 2. Conduct of the Meeting. (1) The commissioner, or an official of the department
designated by the commissioner, shall serve as chair[ehairman] of the meeting[;] and [this
chairman]shall be the final arbiter of any disputes or procedural questions that[which-may]
arise during the course of the meeting.

(2) After calling the meeting to order, the chairfehairman] shall explain the purpose of the
meeting and the rules under which it shall[will] be conducted.

(3) The chair[ehairman] shall then open the floor to nominations.

(4) As each name is placed in nomination, the nominee shall sign an affidavit attesting to his
or her residency in the district.

(5) The chair[ehairman] shall not close the nominations until he or she has called three (3)
times for additional nominations and has received none. Motions to close the nominations shall
not be recognized while there are still those waiting to place a name in nomination.

(6) If[Showld] no more than five (5) names arefbe] placed in nomination, the
chair[ehairman] shall declare that the purpose of the meeting has been fulfilled and shall ad-
journ the meeting.

Section 3. Balloting to Select Five (5) Nominees. (1) If[Showld] more than five (5) names
are[be] placed in nomination, the list of nominees shall be narrowed to five (5) names by secret
ballots cast by the qualified sportsmen in attendance.

(2) The chair[ehairman] shall direct each nominee to appoint at least one (1) individual to
serve on a balloting committee. The chair[chairman] shall determine the number needed for
this committee, and each nominee shall be allowed an equal number of committee members.

(3) Members of the balloting committee shall distribute ballots to the participants in the
meeting. Each ballot shall consist of two (2) parts: an affidavit by which each participant shall at-
test to his or her legal right to participate in the selection process as established[stipulated] in
KRS 150.022 and a ballot with which the participant may vote for one (1) nominee.

(4) Each eligible participant shall complete the information requested on the affidavit and
[then-al-shall] swear an oath attesting to the veracity of that information.

(5) Each eligible participant shall then vote for the nominee of his or her choice on the ballot
provided. Ballot boxes, overseen by personnel of the department, shallfwill] be available at
designated exits. Each eligible participant shall hand the department employee his or her signed
affidavit and shall place his or her ballot in the ballot box.

(6) After depositing his or_her ballot, each participant shall immediately leave the meeting
room and shall not return until all ballots are cast and the ballot boxes are closed.

(7) The ballot boxes shall be opened in the presence of the balloting committee, who shall
count the ballots in the presence of the chair[ehairman] or his or her desighee[designee(s)].

.
2 -
-

(8[8]) Each member of the balloting committee shall sign an affidavit attesting to the ballot
count and to the fact that, to the best of his or her knowledge, the process of distributing and
counting the ballots was conducted in a fair and impartial manner. The chairlehairman] shall
obtain a written statement from any committee member who feels that irregularities did occur
during the course of the meeting.



(9) Immediately after the ballots are counted and the results certified by the ballotina com-
mittee, the chair[ehairman] shall announce the full results of the balloting and shall then ad-
journ the meeting.

Section 4. Resolving Disputes. (1) In the event of a tie vote for fifth and sixth place, the
chair[chairman] shall settle the issue by the toss of a coin. Tie votes thatfwhich] do not affect
the outcome of the selection of the five (5) names shall[will] not be resolved.

(2) Any other disputes, whether over vote counts or over procedural matters, shall be arbi-
trated immediately by the chair[ehairman], whose decision shall be binding unless subse-
quently overturned by the commission or the courtsfas-stipulated-below].

(3) Any individual who is aggrieved by a decision of the chair[ehairman] or by any other ac-
tion at the meeting may appeal in writing to the Fish and Wildlife Resources Commission, An
appeal shall be made within ten (10) calendar days after the meeting.

(4) Upon appeal an administrative hearing shall be conducted in accordance with KRS Chap-
ter 13B.

(5) Any party aggrieved by a final order of the commission may appeal to Franklin Circuit
Court in accordance with KRS Chapter 13B,

Section 5. Submission of the List of Nominees to the Governor. (1) The commissioner shall,
within five (5) working days after the meeting, submit to the governor the names of the five (5)
nominees chosen at the meeting.

(2) If balloting was used to limit the list to five (5) names, the commissioner shall not submit
any ballot totals to the governor.

CONTACT PERSON: Beth Frazee, Department of Fish and Wildlife Resources, Arnold L. Mitch-
ell Building, #1 Sportsman's Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov



Kerry Harvey

Secretary
Angy Beshear KENTUCKY STATE POLICE
overnor 919 Versailles Road Col. Phillip Burnett, Jr.
Frankfort, Kentucky 40601 Commissioner

www.kentuckystatepolice.org E @ E ﬂ W E
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Emily Caudill

Legislative Research Commission
029, Capitol Annex

702 Capital Avenue

Frankfort KY 40601

Re: 502 KAR 30:010 Definitions for 502 KAR Chapter 30
502 KAR 30:020 Arrest and disposition reporting procedure
502 KAR 30:030 Audit of Criminal History Record Information System
502 KAR 30:050 Security of centralized criminal history record information
502 KAR 30:060 Dissemination of criminal history record information

Dear Ms. Caudill:

After discussions with Administrative Regulation Review Subcommittee staff of the issues
raised by 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050, and 502 KAR
30:060, the Justice and Public Safety Cabinet, Department of Kentucky State Police proposes the
attached amendments to 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050,

and 502 KAR 30:060.
Sincergly,
\' I 4 )
QZ v/ fgfc/&/u
Angela Parker
Staff Assistant
enclosures
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Final: 5/20/22
SUGGESTED SUBSTITUTE

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police

502 KAR 30:010. Definitions for 502 KAR Chapter 30[Griminal—-Histe¢y~Réee¥d
Information-System].

RELATES TO: KRS 15A.160, 17.140
STATUTORY AUTHORITY: KRS 15A.160, 17. 140(1) 17.150(6) [4++08€0]
NECESSITY, FUNCTION, AND CONFORMITY: KRS 17.140(1) requires a centralized
criminal_history record information system to be established in the Justice and Public
Safety Cabinet under the direction, control, and supervision of the commissioner of the
Department_of Kentucky State Police. KRS 15A.160 authorizes[provides—and][47-080
provide][that] the secretary of the Justice and Public Safety Cabinet to[may] adopt [sueh]
administrative regulations to[as][are][neeessapy—te—pltepe#y] administer the cabinet. KRS
17.150(6) requires the secretary of the Justice and Public Safety Cabinet to adop
administrative requlations necessary to carry out the provisions of the centralized criminal
history record information system and insure the accuracy of criminal history record
information_being reported to the system.[KRS-17-140-requires-the Justice-and-Public

Safetv-cabmet—teestabhsh] [estabhshes] [ﬂ;eeentrahzed—emnmal—h&stery—reee#d—mfemat-lon

] Th|s admmlstratlve regu!atlon estabhshes the
definitions to be used in the administration of the centralized criminal hlstory record information
system.

Section 1. Definitions. |
TR g

(1)_"Administration of criminal justice":

(a) Means performance of the following activities: detection, apprehension, detention, pretrial
release. post-trial release, prosecution, adjudication, correctional supervision, or rehabilitation of
accused persons or criminal offenders; and

L[-‘Fhe-admm;stra#on—of—cnmma#iustmg Includes criminal |dent|ftcat|on actlvmes and

(2) "Crtmmal hlstory record mformatlon[ ]" or "CHR!"[,][herema#ewefe#ed—te—as—GHR&—] means
information collected by criminal justice agencies on individuals consisting of identifiable
descriptions and notations of arrest, detentions, indictments, informations, or other formal criminal
charges, and any disposition arising therefrom, including[;—but-netlimited-to;] sentencing,
correctlonal supervision, and reiease [GHRI-shall-net-include-identification-information-such-as




(3) "Criminal History Record Information System" means a system including equipment,

facilities, procedures, agreements, and organization[erganizations] thereof, for the collection,
processing, preservatlon or dissemination of criminal history record information.[“Griminaljustice

(4) "Criminal justice agency" means:

(a) The persons and entities listed in KRS 17.150(1);

(b) The Court of Justice and the Administrative Office of the Courts to the extent and for
purposes agreed upon between the secretary and Chief Justice; or

(c)[¢b)]_ A government agency or any subunit [thatlthereof that[whieh] performs the
administration of criminal justice pursuant to a statute or executive order, and[which] allocates a
substantial part of its annual budget to the administration of criminal justice[+er

(5) "Disposition";

(a) Means information disclosing that criminal proceedings have been;

1. Concluded, including information disclosing that the police have elected not to refer a matter
to a prosecutor or that a prosecutor has elected not to commence criminal proceedings, and also
disclosing the nature of the termination of proceedings; or

2.[information-disclosing-that-proceedings—have-been] Indefinitely postponed and also
disclosing the reason for the[sueh] postponement; and

(b) Includes[-Dispesitions—shall-include][.—but—not-belimited—to]. Acquittal, acquittal by
reason of insanity, acquittal by reason of mental incompetence, case continued without finding,
charge dismissed, charge dismissed due to insanity, charge dismissed due to mental
incompetency, charge still pending due to insanity, charge still pending due to mental
incompetence, guilty plea, nolle prosequi, no paper, nolo contendere plea, conviction[eenvieted),
youthful offender determination, death[deseased], deferred disposition, dismissed-civil action,

2



found insane, found mentally incompetent, pardoned, probation before conviction, sentence
commuted, adjudication withheld, mistrial-defendant discharged, executive clemency, placed on
probation, paroled or released from correctional supervision, or any other disposition deemed
appropriate by the court.
(6) [NLETS"means-the-National Law Enforcement Telecommunication Systent.
I1'Nonconviction data” means[arrest] information obtained[without-dispesition-if-an-interval

ef—ene—(ﬁr)—year—has—elapsed] from the date of arrest to[and-ne-active-prosesution-of] the date of
disposition, in matters that do not result in_a conviction, including[eharges—is—pending—al]

information disclosing that the police have elected not to refer a matter to a prosecutor, or that a
prosecutor has elected not to commence criminal proceedings, or that proceedings have been
indefinitely postponed, including[as-wel-as] all acquittals and [aH] dismissals.

CONTACT PERSON: Brenn Combs, Staff Attorney, 919 Versailles Road, Frankfort, Kentucky
40601, phone (502) 782-1800, fax (502) 573-1636, email brenn.combs@ky.gov.
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Emily Caudill

Legislative Research Commission
029, Capitol Annex

702 Capital Avenue

Frankfort KY 40601

Re: 502 KAR 30:010 Definitions for 502 KAR Chapter 30
502 KAR 30:020 Arrest and disposition reporting procedure
502 KAR 30:030 Audit of Criminal History Record Information System
502 KAR 30:050 Security of centralized criminal history record information
502 KAR 30:060 Dissemination of criminal history record information

Dear Ms. Caudill:

After discussions with Administrative Regulation Review Subcommittee staff of the issues
raised by 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050, and 502 KAR
30:060, the Justice and Public Safety Cabinet, Department of Kentucky State Police proposes the
attached amendments to 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050,
and 502 KAR 30:060.

Smcer ly,

Juis b Ader

Angela Parker
Staff Assistant

enclosures

TEAM .uil®
KENTUCKY.

An Equal Opportunity Employer M/F/D



Final: 5/20/22
SUGGESTED SUBSTITUTE

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police

502 KAR 30:020. Arrest and disposition reporting procedure.

RELATES TO: KRS 17.110, 17.115, 17.140
STATUTORY AUTHORITY: 15A.160,[47080;] 17.150(6)
NECESSITY, FUNCTION, AND CONFORMITY: KRS 17.140(1) requires a centralized

criminal history record information system to be established in the Justice and Public

Safety Cabinet under the direction, control, and supervision of the commissioner of the
Department of Kentucky State Police. KRS 17.110(1) requires[mandates-that] all city and

county law enforcement agencies[shal] submit to the Justice and Public Safety Cabinet,
Department of Kentucky State Police, photographs, a_set of fingerprints, and a description
report of the offense on all persons arrested[er-a-felony-charge]. KRS 17.115(2) requires persons
in charge of any penal or correctional institution to provide the cabinet with fingerprints and
descriptions on all persons committed to their custody or detained by them on cases where
fingerprints and descriptions are taken, together with a report of the disposition. KRS 15A.160

authorizes the secretary of the cabinet to adopt administrative regulations to administer

the cabinet. KRS 17.150(6) requires[autherizes] the secretary of the cabinet[Justiee] to adopt
administrative regulations[that-are] necessary to carry out the provisions of the centralized
criminal history record information system and insure the accuracy of [said Jcriminal history
record information_being reported to the system. This administrative regulation establishes
arrest and disposition reporting procedures.

Law enforcement and criminal justice agencies shall cooperate with the Criminal Identification
and Records Branch by complying with the use of a "unique numbering system" to allow court
disposition tracing. The "unique numbering system" shall be accomplished by the issuance of a
Uniform Citation with every [felony Jarrest as it relates to this administrative requlation[602
KAR-30:020] subject to an agreement with the Chief Justice of the Supreme Court of Kentucky
as set out in Section 2(2) of this administrative regulation.

Section 2. Disposition Reporting Procedures.
(1) Dispositions shall be submitted from each city and county law enforcement agency to the
Criminal Identification and Records Branch[;][in-the-form-of the Uniform-Offense-Repert{JOR-
3)-,-][ 3 bseguent-disposition ing—in Hmen eguired-b he- Depatrtment-o
]

(2) Upon suitable written agreement with the Chief Justice of the Kentucky Supreme Court and
the secretary of the Justice and Public Safety Cabinet, a unique tracking number shallfwiH] be
assigned to each offender at the time of arrest. This unique number shallfwiH] be utilized
throughout the movement of the offender through the criminal justice system, thereby enabling
the Administrative Office of the Courts to provide a system compatible format[eemputertape] to
the Criminal ldentification and Records Branch for automatic update of court dispositions in
the CHRI files.

epnoing
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Emily Caudill

Legislative Research Commission
029, Capitol Annex

702 Capital Avenue

Frankfort K'Y 40601

Re: 502 KAR 30:010 Definitions for 502 KAR Chapter 30
502 KAR 30:020 Arrest and disposition reporting procedure
502 KAR 30:030 Audit of Criminal History Record Information System
502 KAR 30:050 Security of centralized criminal history record information
502 KAR 30:060 Dissemination of criminal history record information

Dear Ms. Caudill:

- After discussions with Administrative Regulation Review Subcommittee staff of the issues
raised by 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050, and 502 KAR
30:060, the Justice and Public Safety Cabinet, Department of Kentucky State Police proposes the
attached amendments to 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050,
and 502 KAR 30:060.

S1ncer ly,

v b Arerr

Angela Parker
Staff Assistant
enclosures
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KENTUCKY.

An Equal Opportunity Employer M/F/D



Final: 5/20/22
SUGGESTED SUBSTITUTE

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police

502 KAR 30:030. Audit of Criminal History Record Information System.

RELATES TO: KRS 17.140, 17.150, 28 C.F.R. 20.21(e)

STATUTORY AUTHORITY: KRS 15A.160,[4+0806;] 17.150(6)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 17.140(1) requires[establishes] a
centralized criminal history record information system to be established in the Justice and
Public Safety Cabinet under the direction, control, and supervision of the commissioner of the
Department of Kentucky State Police. KRS 15A.160 authorizes the secretary of the Justice
and Public Safety Cabinet to adopt administrative requlations to administer the cabinet.
KRS 17. 150(6) requires the secretary of the Justice and Public Safety Cabinet to[provides
that-the-Secretary—of Justice-shall] adopt administrative regulations[that-are] necessary to
carry out the provisions of the centralized criminal history record information system and
insure the accuracy of criminal history “record information being reported to the[eentralized
eriminal-historyrecord-information] system. This administrative regulation establishes the
requirements for audits of the centralized criminal history record information system and law
enforcement and criminal justice agencies that[whieh] submit or receive criminal history record
information to or from the centralized criminal history record information system.

Section 1. The Criminal lIdentification and Records Branch[Records—Section] shall
annually conduct an in-house audit of a random representative sample of hard copy data
contained in the centralized Criminal History Record Information System. The scope of the audit
shall include[-butis-netlimited-to]:

(1) Adherence to federal and state administrative regulations;

(2) Completeness and accuracy of CHRI;

(3) CHRI dissemination procedures;

(4) Security; and

(5) Compliance with mandated access and review procedures. The[Said] audit shall be
conducted in accordance W|th guidelines set out in 28 C.F.R.[;] 20.21(e)[wtilizing-the-standard

]. A report of the audit findings shall be submitted by
the administrative head of the Criminal Identification and Records Branch to the commissioner,
Department of Kentucky State Police and the secretary of the Justice and Public Safety Cabinet
on or before January 10 of each year.

Section 2. The Criminal Identification and Records Branch[Reeetds] shall conduct, on an
annual basis, audits of at least four (4) criminal justice agencies, submitting or receiving data from
or to the centralized Criminal History Record Information System. The criminal justice[Said]
agencies shall be picked at random. The[Sueh] audits shall be conducted in accordance with
guidelines set out in 28 C.F.R.[3] 20.21(e), utilizing the standard audit instrument. A report of the
audit findings shall be submitted to the administrative head of the respective criminal justice
agency within thirty (30) working days after the audit has been completed. The scope of the audit
shall include[ but-ret-be-limited-to]:

(1) Adherence to federal and state administrative regulations;

(2) Completeness and accuracy of CHRI;

(3) CHRI dissemination procedures; -

(4) Security; and




(5) Compliance with mandated access and review procedures.

CONTACT PERSON: Brenn Combs, Staff Attorney, 919 Versailles Road, Frankfort, Kentucky
40601, phone (502) 782-1800, fax (502) 573-1636, email brenn.combs@ky.gov.
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Emily Caudill

Legislative Research Commission
029, Capitol Annex

702 Capital Avenue

Frankfort KY 40601

Re: 502 KAR 30:010 Definitions for 502 KAR Chapter 30
502 KAR 30:020 Arrest and disposition reporting procedure
502 KAR 30:030 Audit of Criminal History Record Information System
502 KAR 30:050 Security of centralized criminal history record information
502 KAR 30:060 Dissemination of criminal history record information

Dear Ms. Caudill:

After discussions with Administrative Regulation Review Subcommittee staff of the issues
raised by 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050, and 502 KAR
30:060, the Justice and Public Safety Cabinet, Department of Kentucky State Police proposes the
attached amendments to 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050,
and 502 KAR 30:060.

Smcer ly,

Juis b Arer

Angela Parker
Staff Assistant

enclosures

TEAM il
KENTUCKY.

An Equal Opportunity Employer M/F/D



Final: 5/20/22
SUGGESTED SUBSTITUTE

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police

502 KAR 30:050. Security of centralized criminal history record information.

RELATES TO: KRS 17.140, 17.150
STATUTORY AUTHORITY: KRS 5A.160[15A-060], [+7086;]17.140,17.150(6)
NECESSITY FUNCTION AND CONFORIVHTY KRS[-‘L-Z—QSQ—amheHze&ihe-—SeeFetaw—ef

requires a centrallzed crlmlnal historv record |nformat|on svétem to be
estabhshed[estabhshes—] in the Justice and Public Safety Cabinet under the direction, control,
and superwsmn of the commlssmner of the Department of Kentucky State Pohce[—aeentrahzed

_ ] KRS 15A 160 authorlzes
the secretary of the cabinet to adopt administrative requlations to administer the cabinet.

KRS 17.150(6) requires the secretary of the cabinet to promulgate administrative

regulations necessary to implement the criminal history record information system. This
administrative regulation sets specific security standards to preserve the CHRI in an acceptable

state.

Section 1. Procedures shall be implemented in the centralized criminal history record
information system to insure that access to criminal history record information is restricted to
authorized persons. The ability to access, modify, change, update, purge, or destroy[sueh]
information shall be limited to authorized criminal justice personnel, or other authorized persons
who provide operational support, such as programming or maintenance. Technologically
advanced software or[and/er] hardware designs shall be implemented to prevent unauthorized
access to criminal history record information.

Section 2. Procedures shall be implemented in the centralized criminal history information
system to determine what persons have authority to enter in areas where criminal history
information is stored and implement access control measures to insure entry is limited to specific
areas where authorization is valid. Further, access control measures shall be implemented to
insure unauthorized persons are totally denied access to areas where criminal history record
information is stored.[Said] Access constraints shall include[;-but-ret-be-limitedto;] the system
facilities, systems operating environments, data file contents, whether while in use or when stored
in media library, and system documentation.

Section 3. Procedures shall be implemented in the centralized criminal history information
system to insure that computer operations thatfwhieh] support the criminal history record
information data base, whether dedicated or shared, operate in accordance with procedures
developed or approved by the Justice and Public Safety Cabinet, and further insure that:

(1) CHRI is stored by the computer in such a manner that it cannot be modified, destroyed,
accessed, changed, purged, or overlaid in any fashion by unauthorized persons.



(2) Operational programs shall befare] used that will prohibit inquiry, record updates, or
destruction of records, from any terminal other than designated terminals within the Criminal
Identification and Records Branch.

(3) The destruction, partial deletion, total deletion, or record correction shall befis] limited to
designated terminals under the direct control of Criminal ldentification and Records
Branch[records].

(4) Operational programs shall befare] used to detect and store for the output of designated
criminal justice agency employees, all unauthorized attempts to penetrate any criminal history
record information system, program or file.

(5) The programs specified in subsections (2) and (4) of this section shall be[are] known only
to criminal justice agency employees responsible for criminal history record information system
control or individuals in agencies pursuant to a specific written agreement with the Justice and
Public Safety Cabinet to provide thefsueh] programs, and the operational programs shall
be[program{s)-are] continuously kept under maximum security conditions.

(6) Procedures shall befare] instituted to assure that any individual or agency authorized direct
access is responsible for:

(a) The physical security of criminal history record information under its control or in its custody;
and -
(b) The protections offsueh] information from unauthorized access, disclosure, or
dissemination.

Section 4. Procedures shall be implemented in the centralized criminal history record
information system to protect CHRI from unauthorized access, theft, sabotage, fire, flood, wind,
or other natural or manmade disasters.

Section 5. Emergency Plans Required. Written plans and instructions dealing with
emergencies described in Section 4 of this administrative regulation shall be developed in manual
form and cover all foreseeable incidents ranging from minor accidents to major disasters causing
the destruction of computer facilities, entire data bases, and[ardfer] CHRI contained in manual
files. Employees of the centralized criminal history record information system shall be trained in
procedures and specifically assigned responsibilities in case of an emergency. Plans and
instructions shall include[sheuld-be-inclusive—of —but-net-limited-te;] emergency shutdown and
evacuation procedures, a disaster recovery plan to restart critical system functions, procedures
for backup files for critical data such as fingerprint cards, and duplicate system designs. The
commissioner of the Department of Kentucky State Police shall make available needed
personnel to reinstitute the centralized criminal history record information system as soon as
feasible after accident or disaster. :
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Emily Caudill

Legislative Research Commission
029, Capitol Annex

702 Capital Avenue

Frankfort KY 40601

Re: 502 KAR 30:010 Definitions for 502 KAR Chapter 30
502 KAR 30:020 Arrest and disposition reporting procedure
502 KAR 30:030 Audit of Criminal History Record Information System
502 KAR 30:050 Security of centralized criminal history record information
502 KAR 30:060 Dissemination of criminal history record information

Dear Ms. Caudill:

After discussions with Administrative Regulation Review Subcommittee staff of the issues
raised by 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050, and 502 KAR
30:060, the Justice and Public Safety Cabinet, Department of Kentucky State Police proposes the
attached amendments to 502 KAR 30:010, 502 KAR 30:020, 502 KAR 30:030, 502 KAR 30:050,
and 502 KAR 30:060.

Sincergly,

Angela Parker
Staff Assistant
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Final: 5/20/22
SUGGESTED SUBSTITUTE

JUSTICE AND PUBLIC SAFETY CABINET
Department of State Police

502 KAR 30:060. Dissemination of criminal history record information.

RELATES TO: KRS 11.160(1)(e), 11.160(2)(e), 15.540, 17.115, 17.140, 17.147, 17.151,
17.152[474522), 17.160, 17.167(4),[4+54:660;] 237.110(7), 311A.100 .

STATUTORY AUTHORITY: KRS 15.382, 15A.150,[15-382;] 17.150(6), 17.160(3), 17.165,
17.167, 156.483, 160.151, 160.380, 161.148, 199.462(5)[(4)], 216.793, 238.525, 281A.040,
281A.300, 324.045, 329.030, 329A.025, 351.090, 351.315

NECESSITY, FUNCTION, AND CONFORMITY: KRS 17.115 requires[autherizes][provides
that] the Justice and Public Safety Cabinet to[shall] cooperate with the state, county and city law.
enforcing agencies of other states and of the United States in order to develop and carry on an
interstate and national system of criminal identification. KRS 17.147(6) requires[prevides-that] the
Department of Kentucky State Police to[shall] supply data, at their request, to participating federal
bureaus, departments, or criminal justice agencies engaged in the administration of criminal
justice programs. [Further,]KRS 17,150(6) requires the Secretary of the Justice and Public Safety
Cabinet to adopt administrative regulations to carry out the provisions of the criminal history
record information system. This administrative regulation establishes the conditions required
for[underwhich] the dissemination of data from the criminal history record information system[may
disseminate-data].

Section 1. Dissemination of Criminal History Record Information (CHRI). Use of CHRI

disseminated to noncriminal justice agencies shall be limitedfte-the—purpose—for-which-it-was

given]. An agency or individual shall not confirm the existence or nonexistence of CHRI to any
person or agency that would not be ellglble to receive the mformatlon ntseif [D+ssemmat+en~eﬂ

eategenes—shau]mclude

(1) Nonconviction data. Dissemination of nonconviction data shall not include[—with—the
exception-of the-computerized-Kentucky-State-Police] files available for access[aceessed] by an
open records[recerd] request.[directly-to] The dissemination[Bepartment] of nonconviction data
shall[State-Pelice;] be limited, [whether]directly or through an intermediary, to:

(a) Criminal justice agencies for purposes of the administration of criminal justice and criminal
justice agency employment.f:]

(b) Individuals and agencies for any purpose authorized by statute, ordinance, executive order,
or court order, as determined by the General Counsel of the[;] Justice and Public Safety
Cabinet;[;]

(c) Individuals and agencies pursuant to a specific agreement[as-eutlined-in-502-KAR 30:040]
with the Department of Kentucky State Police, to provide services required for the administration
of criminal justice pursuant to that agreement; and/:]

(d) Individuals and agencies for the express purpose of evaluation research, or statistical
activities pursuant to an agreement with the Criminal Identification and Records Branch of the
Kentucky State Police[{Reserds)]. The agreement shall:

1. Limit the use of data to evaluation, research, or statistical purposes;

2. Insure the confidentiality and security of the data consistent with these administrative
regulations; and

3. Provide sanctions for v10!at|ons of the agreement.

(2) Conviction data. Dissemination of conviction data shall be limited as follows:

1



(a) Juvenile records. Dissemination of records concerning proceedings relating to the
adjudication of a juvenile as delinquent or in need of supervision shall not be released to the public
without court order. This restriction shall not apply to juveniles[who-were] tried as an adult.

(b) Criminal history record checks for employment or volunteer purposes.

1._CHRI[Criminal-history—record—information] concerning[ef] a conviction [na!eupe]may be
disseminated to potential employers of persons. To obtain CHRI[eriminal—histery—record
information] regarding convictions, a prospective employee or volunteer through the potential

employer shall complete the following relevant form _h_ag{—leeated—en—the-Kentuekv—State
_____J[p;esenbed-by—#»s—admmat#ahve—egwaﬂen— [which] is appropriate for the

request:
a. Request for Conviction Records — Employment/Professional License;
b. Request for Conviction Records/Minors;

¢. Request for Conviction Records/Long-Term Care Facility;

d. Request for Conviction Records/Child Care;

e. Request for Conviction Records — Fire Department, Ambulance Service, Rescue
Squad;

f. Request for Conviction Records — Commercial Guide License; or

g. Request for Criminal History Record Information - Secondary Metal Recycler
Certificate.

2. The form shall include a waiver that releases the Kentucky State Police from liability with
regard to the dissemination of conviction data. The form shall also include the name of the
potential employer, or other entity requesting the CHRI, signature of the prospective employee or
volunteer, and a witness signature. The form shall also include sex, race, date of birth, Social
Security number, and previous addresses of the prospective employee or volunteer.

3. The prospective employer shall be responsible for the completion of the appropriate form
and shall submit a check or money order for twenty (20) dollars, made payable to the Kentucky
State Treasurer, with the necessary release form. :

(c) Nonemployment criminal records checks.

1. CHRI reqardlnqrcpmmakmaepy—meepé—mﬁe#mahen—eﬂ a conviction[rature] may be
disseminated to individuals, entities, or organizations in regard to potential adoptive or foster
home providers, an adult household member of a potential adoptive or foster home
provider, or for emigration or housing. To obtain CHRI[criminal-history—recerd—information]
regarding convictions, an individual shall complete the following relevant form thatf-{ecated-on
the-Kentucky State-Police Web-site;[[prescribedby this-administrative-regulation;|[whieh] is
appropriate for the request;

a. Request for Conviction Records/Adoptions and Foster Homes;

b. Request for Conviction Records/Emigration; or

¢. Request for Conviction Records/Housing.

2. The form shall include a waiver that releases the Kentucky State Police from liability with
regard to the dissemination of conviction data. The form shall also include the name of the
recipient individual, entity or organization, signature of the person about whom the CHRI is being
requested [individual-reguester], and a witness signature. The form shall also include sex, race,
date of birth, Social Security number and previous addresses of the person about whom the CHRI

is being requested [individual-applicant]. [Fhe-applicableforms-shall-be-as-follows:

3. The applicant shall be responsible for the completion of the form and shall submit a check
or money order in the amount of twenty (20) dollars, made payable to the Kentucky State

Treasurer. [




Freasurer:]

(d)[¢B] Pursuant to KRS 17.167(4), employees and members of fire departments, ambulance
services, and rescue squads shall be exempted from a[the] fee[required-in-this-section].

(e)[kg}] The fee in this section shall not apply to applications for a license, or a renewal of a
license, to carry a concealed deadly weapon. The fees for this license are provided in KRS
237.110(7).

" Section 2. Electronic Log. (1)[As-eutlined-in-502-KAR-30:040;] The computerized criminal
history record information system, as well as criminal justice and law enforcement agencies
receiving CHRI from the computerized criminal history record information system shall
electronically log all disseminations of CHRI.

(2) The log shall contain [ateast] the following information:
(a) The name of the agency and individual receiving CHRI[;]
(b) The date of release;[;]

(c) The individual to whom the CHRI relates;[]

(d) The items of CHRI released;[5] and

(e)f;] In the case of secondary dissemination, the agency which provided the CHRI.

(3) Transaction logs shall be maintained in a records subject accessible state for at least twelve
(12) months from the date of CHRI dissemination. :

Section 3. Incorporation by Reference. (1) The following material is incorporated by
reference:

(a) “Request for Conviction Records — Employment/Professional License”, 2008;

(b) “Request for Conviction Records/Minors”, 2008;

(c) “Request for Conviction Records/Long-Term Care Facility”, 2008;

(d) “Request for Conviction Records/Child Care”, 2008;

(e) “Request for Conviction Records — Fire Department, Ambulance Service, Rescue

Squad”, 2003;
(f) “Request for Conviction Records — Commercial Guide License”, 2008;

(q) “Request for Criminal History Record Information - Secondary Metal Recycler
Certificate”, 2012;

(h) “Request for Conviction Records/Adoptions and Foster Homes”, 2009;

(i)“Request for Conviction Records/Emigration”, 2008; and

(i) “Request for Conviction Records/Housing”, 2008.

(2) This material may be inspected, copied, or obtained, subject to applicable copyright
law, at the Kentucky State Police, Criminal Identification and Records Branch, 1266
Louisville Road, Frankfort, Kentucky, 40601, Monday through Friday, 8 a.m. until 4:30 p.m.
This material is also on the agency Web_ site at
http://kentuckystatepolice.org/forms/background-check-forms/.|
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June 6, 2022

Ms. Emily Caudill, Regulations Compiler
Legislative Research Commission

029, Capitol Annex

702 Capitol Avenue

Frankfort, Kentucky 40601

Dear Ms. Caudill:

After discussions with Administrative Regulation Review Subcommittee staff of the issues

raised by 781 KAR 001:010, 781 KAR 001:020, 781 KAR 001:030, 781 KAR 001:040 and 781 KAR 001:050,
the Office of Vocational Rehabilitation proposes the attached suggested amendments to 781 KAR 001:010, 781
KAR 001:020, 781 KAR 001:030, 781 KAR 001:040 and 781 KAR 001:050.

Sincerely,

Cora Wen/286

Cora McNabb, Executive Director

Kentucky Office of Vocational Rehabilitation
Mayo-Underwood Building

500 Mero, 4™ Floor

Frankfort, KY 40601

TEAM .l
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Final Version: 6/6/2022 2:20 PM

Education and Workforce Development Cabinet
Department of Workforce Investment
Office of Vocational Rehabilitation

781 KAR 1:010. Office of Vocational Rehabilitation [Pepartment—of Vocational
Rehabilitation] appeal procedures.

RELATES TO: KRS 151B.190, 151B.200, 34 C.F.R. Part 361, 29 U.S.C. 722

STATUTORY AUTHORITY: KRS 13B.170, 151B.195(1), 29 U.S.C. 722(c)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 13B.170 authorizes an agency to
promulgate administrative regulations that are necessary to carry out the provisions of KRS
Chapter 13B concerning administrative hearings. 29 U.S.C. 722(c) requires state procedures for
the review of determinations made by rehabilitation personnel for basic rehabilitation services.
Pursuant to KRS 151B.200, the Commonwealth of Kentucky, agreed to comply with all provisions
relating to Federal Vocational Rehabilitation Acts. KRS 151B.195(1) authorizes the commissioner
to promulgate administrative regulations for the department. This administrative regulation
establishes hearing and appeal procedures for a person seeking vocational rehabilitation
benefits.

Section 1. Definitions. (1) “Administrative hearing” is defined by[has the same-meaning-as]
KRS 13B.010(2).

(2) “Administrative review” means an informal process through which [the]office personnel
not involved in the initial decision conduct [cenduects]a review of an office decision to ensure
the decision complies with office policy.[Fhe-review-shall be-conducted by officepersonnel

(3) “"Appellant” means an applicant, potentially eligible, or eligible individual who requests an
appeal of an office decision in accordance with this section.

(4) "Applicant" means an individual who submits an application for vocational rehabilitation
services,

(5) "Branch manager” means the office staff who is responsible for the operations of an office
branch.

(6) "Case record” means_the official written or electronic record of the vocational
rehabilitation case of an applicant, potentially eligible, or eligible individual.

(7) “Competitive integrated employment"” is defined bylhas-the-same-meaning-as] 34 C.F.R.
361.5(c)(9).

(8)[6)] “Eligible individual" means an applicant for vocational rehabilitation services who the
office determines is an individual with a disability who requires vocational rehabilitation services
to prepare for, secure, retain, or regain employment.

(9)[3)] “Executive director” means the Executive Director of the Office of Vocational
Rehabilitation.

(10) “Hearing officer” is an individual who meets the qualifications established[set-forth] in




KRS 13B.010(7) and who has knowledge of the laws applicable to the office.

(N4 "Office” means the Office of Vocational Rehabilitation[and—its—appropriate—staff
merrbers-wheo-are-—authorized-under state-law-to-performthe functions—of the state regarding
the-state-plan-and-itssupplerrent].

(12) "Office Appeal Form” means[is] the office form incorporated by referenced and used
by _an applicant, potentially eligible, or eligible individual to request an appeal of an office
decision.

(13) "Potentially eligible individual” _means an individual who might[may] be eligible for
vocational rehabilitation services, but whose eligibility has not yet been determined.

(14) "Secretary” means the Secretary of the Education and Workforce Development Cabinet.

Section 2. Right to Appeal[Hearing—Officer]. (1) The office shall notify every applicant,
potentially eligible individual, or eligible individual that the individual has the right to appeal any
determination made by the office that affects the provision, denial, reduction, suspension, or

cessation of that individual’s vocational rehabilitation services.|

(2) The office shall provide to every applicant, potentially eligible individual, or eligible
individual;

(a) As established in the Kentucky Office of Vocational Rehabilitation Policies and
Procedures Manual, the procedure for requesting an appeal, including the name and address
of office staff to whom a request for appeal shall be submitted; and

(b) The Office Appeal Form.[{2}Fo-conduct-a-hearing-underthis-administrativeregulation-a

(3} A request for appeal shall be submitted using the Office Appeal Form and shall be

submitted to the office within fourteen (14) days of receipt of written notice of an office
decision[;] or receipt of verbal notice of an office decision, as determined by the date in the case
record.

(4)_An appellant shall have the right to be represented by an advocate or attorney at all
appellate proceedings, and the appellant shall bear all cost for [sueh]representation.

(5) Upon receipt of a request for an administrative hearing, the office shall:

(a) Conduct an administrative review of the decision on appeal prior to the administrative
hearing; and

(b) Convene an administrative hearing within sixty (60) days, except that a time extension, not




to exceed one (1) year, shall be granted upon agreement by both parties.

(6) During an appeal, the office shall not suspend, reduce, or terminate services provided
under the individualized plan for employment unless:

(a) It has evidence that the service was obtained through:

1. Misrepresentation;

2. Fraud;

3. Collusion; or

4. Criminal conduct; or

(b) The appellant requests the action.

Section 3. Administrative Review. (1) Upon receipt of a notice of appeal, the office shall

conduct an mformal admlmstratlve reVIew of the decision. [An—apphea&t—er—e@ble—m@wéaa#

(2) The director or designee shall select a[an] branch manager[administratorfrom—a-distriet]
not involved in the action in question who shall conduct the administrative review of the
decision within ten (10) days.

(3) The [administratorshall-conduct-the] administrative review shall be conducted either in
person or by teleconference, and the appellant shall be invited to participate.

(4) The branch manager[administrator] shall issue a written a determination_within_five (5)
business days[rrake-a-determination] and ‘Qjm(feﬁvafé—&eepwée] the appellant via electronic

Section 4. Mediation. (1) The appellant shall have the right to participate in mediation before

an admlmstratlve hearmg is convened[emeeﬁ;d%he-ap&wawpepeh@bie—uméud—may—ag;ee

(2) The ofﬂce shall mamtaln a hst of qualn‘led medrators

(3) If mediation is requested, the office shall:

(a) Choose a mediator from the list and schedule the mediation for a date prior to an
administrative hearing;

(b) Convene the mediation in a location convenient to the office and the appellant/;]_and
provide reasonable accommodations if requested:;

(c) Bear the cost of mediation; and

(d) Send a representatwe of the office to the mediation who is authorized tg bind the office

(A)[(5)] The appellant[applicant-or-eligible-individual] shall attend the mediation.

(5)[¢6)] Discussions or agreements arising from the mediation[precess] shall be confidential

and shall not be used as evidence in any subsequent administrative hearing or civil proceeding.



(6) An agreement reached by the parties through mediation shail be documented in writing,
signed by both parties prior to the conclusion of the mediation, and a copy shall be issued to

both parties.

Section 5. Administrative Hearing[Right—ef-Appeal-and—tnformatien]. (1) The office shall

conduct an administrative hearing in accordance with KRS 13B and Section 2 of this
administrative regulation iffwhen] the appellant elects not to participate in mediation[;] or if

the medlatlon did not result in an agreement [Ar-applicant-or-eligible-individual-may-appealto

Section 6. Client Assistance Program. The office shall advise an applicant, potentially eligible
individual, or eligible individual of:

(1) The existence of the Client Assistance Program[ereated-by-KRS-1518.225];

(2) The services provided by the program; and

(3) How to contact a program representative.




Section 7.[8:] Findings and Decision. (1) The hearing officer shall issue a recommended order

in accordance wnth KRS 13B 110. [eemplete—aﬁd—s&b;m%e—be#kpames—aﬁd—ﬂqe—seepetaw—eﬁthe

(2) Either party shall have the right to submit exceptions to the recommended order to the

secretarv[seretg_ﬂf] as establlshed[set—fert_b] ln KRS 13B 110. [%wenty—(é!@}—éays—#emﬂt.he—éate

Section 8. Incorporation by Reference. (1) “Kentucky Office of Vocational Rehabilitation

Policies and Procedures Manual”, June 2022, is incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject to applicable copyright
law, at the Office of Vocational Rehabilitation, 500 Mero Street 4th Floor, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material is also available at kcc.ky.gov/vocational-rehabilitation.

CONTACT PERSON: Susie Edwards, Vocational Rehabilitation Administrator, Office of
Vocational Rehabilitation, 500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957, phone
502-782-3456, fax 502-564-6745, email SusieM.Edwards@ky.gov.
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Dear Ms. Caudill:

After discussions with Administrative Regulation Review Subcommittee staff of the issues

raised by 781 KAR 001:010, 781 KAR 001:020, 781 KAR 001:030, 781 KAR 001:040 and 781 KAR 001:050,
the Office of Vocational Rehabilitation proposes the attached suggested amendments to 781 KAR 001:010, 781
KAR 001:020, 781 KAR 001:030, 781 KAR 001:040 and 781 KAR 001:050.

Sincerely,

Cora Wet/2b6

Cora McNabb, Executive Director
Kentucky Office of Vocational Rehabilitation

Mayo-Underwood Building
500 Mero, 4" Floor
Frankfort, KY 40601
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781 KAR 1:020. General provisions for operation of the Office of Vocational Rehabilitation.

RELATES TO: KRS 138.170, 151B.185, 151B.190, 151B.200, 34 C.F.R. 361.42, 361.49, 29 US.C.
722,723

STATUTORY AUTHORITY: KRS 151B.195(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 151B.200 authorizes the office[accepts—and
agrees-to] comply with federal acts relating to vocational rehabilitation when these acts apply to
joint state and federally funded vocational rehabilitation programs. KRS 151 B.195(1) requires the Ex-
ecutive Director of the Office of Vocational Rehabilitation to promulgate administrative regulations
governing services, personnel, and administration of the State Vocational Rehabilitation Agency. This
administrative regulation establishes general criteria for the provision of rehabilitation services and is
necessary in order to distribute limited funds available for that purpose.

Section 1. Definitions. (1) "Applicant” means an individual who has signed a letter or document
requesting vocational rehabilitation services and who is available to complete an assessment.

(2) "Eligible individual" means an individual with a disability who has been determined by the
office to meet the basic conditions of eligibility for vocational rehabilitation services as defined
in 34 CF.R. 361.42.

(3) "Occupational equipment” means equipment essential to perform the job duties at the
job site and required as a condition of employment.

(4) "Office” means the Office of Vocational Rehabilitation and its staff members who are au-
thorized under state law to perform the functions of the state regarding the state plan and its
supplement.

(5) "Relative" means an individual related to another individual by lineage, marriage, or adop-
tion and includes a:

(a) Spouse;

(b) Parent;

(c) Grandparent;

(d) Brother;

(e) Sister;

(f) Son;

(g) Daughter;

(h) Grandchild;

(i) Aunt;

()) Uncle;

(k) Niece;

(I) Nephew; and

(m) First cousin.}




Section 2. Employees' Request for Services. (1) An employee of the office who wishes to re-
quest rehabilitation services shall advise the Director of Field[Program] Services or a designee.

(2) The Director of Field[Program] Services or a designee and the employee shall select a
counselor to take the request for services. If practicable, the counselor shall be located in an ad-
jacent district to the district in which the employee resides.

Section 3. Employees' Relatives' Request for Services. (1) An employee of the office shall not
take a request for services or provide vocational rehabilitation services to a relative.

(2) The relative shall be referred to the Director of Field[Prograrn] Services or a designee.

(3) The Director of Field[Pregram] Services or a designee and the individual shall identify a
staff member who is not a relative to take the request for services and to provide services as
deemed appropriate.

Section 4. Legal Fees. The office shall not be responsible for any fees incurred by an applicant
or eligible individual for legal services.

Section 5. Payment Rates for Purchased Services. (1) A service vendor shall not charge or ac-
cept from the applicant, eligible individual, or a relative payment for services unless the amount
of the charge or payment is first presented to the office.

(2) Payment to out-of-state vendors shall be governed by the rates established by the voca-
tional rehabilitation agency in the state where services shall be provided.

Section 6. Potentially Terminal lliness. Services shall not be provided to individuals with a po-
tentially terminal iliness unless:

(1) There is a favorable medical prognosis for recovery; or

(2) There is a prospect of survival for a reasonable period of time, allowing a return to work
for at least twelve (12) months (work life expectancy).

(a) If surgery, chemotherapy, nuclear medical treatment, or similar ancillary medical service is
expected to cure the condition, it may be provided as with another medical problem.

(b) If the attending physician feels the prognosis is guarded, the office shall request a letter
indicating the individual's work life expectancy. For those individuals with a twelve (12) month
work life expectancy services may be considered.

Section 7. Second Opinions. (1) The office may seek a second opinion from a qualified practition-
er before determining eligibility or before authorizing services if the office has reason to believe
that a second opinion would provide more information necessary to determine eligibility.

(2) If the office determines that eligibility is not met or does not authorize services, an indi-
vidual may utilize the appeals process established in 782 KAR 1:010.

Section 8. Self-employment Enterprises. The requirements established in this section shall be
met prior to planning for self-employment for an eligible individual.
(1) An eligible individual shall undergo an assessment to determine work skills[petential-thelde-



ing—rentaland—physical—abilities—and] interests, interpersonal skills, related functional capaci-
ties, [aptitudes-personality-traits] and other pertinent characteristics[as-prescribed-by-the-office].

(2) An eligible individual shall participate in prevocational and small business training as es-
tablished in the Kentucky Office of Vocational Rehabilitation Policies and Procedures
Manual, incorporated by reference in 781 KAR 1:010[prescribed-by-the-office].

(3) An eligible individual shall obtain any required license, permit, certificate, or lease, and be
in conformity with all federal and state laws and local ordinances to commence an enterprise.

(4) An eligible individual seeking to develop a self-employment[sel-employment] enterprise
requiring start up costs of more than $1,000 shall:

(a) Complete a feasibility study; and

(b) Submit a business plan and have it approved by the office pursuant to the Kentucky Office
of Vocational Rehabilitation Policies and Procedures Manual, incorporated by reference in 781
KAR 1:010, prior to provision of services. The business plan shall consist of the following:

1. Executive summary;

2. Description of product or service;

3. Assessment of available consumers to be served;

4. Competitors currently in operation in the industry;

5

6

7

. Marketing plan;
. Costs of production;
. Management details and structure; and

8. Detailed financial analysis.

(5) The office shall not be the sole source of capitalization for a self-employment enterprise
with start up costs of $5,000 or more.

(a) In addition to requirements under subsection (4) of this section, an eligible individual seeking
financial assistance with start up costs of $5000 to $10,000 shall contribute fifty (50) percent of the
cost in excess of $5,000 either in capital or documented value of existing equipment used in the daily
operation of the business(ir-kind-resources] and ninety (95) percent of the cost in excess of $10,000.

(b) An eligible individual shall provide documentation that the assets necessary for the re-
quired financial participation are in place prior to provision of services by the office.

(6) The total office expenditures toward the start up costs for a self-employment[set-em-
ployment] enterprise shall not exceed $10,000 unless:

(a) All provisions of subsections (1) through (5) of this section are met; and

(b)1. The nature of the individual’s vocational rehabilitation needs make it necessary that the
service be provided;

2. The denial of the service will prohibit the individual from achieving the vocational goal; or

3. The provision of the service will result in a cost savings to the office.

Section 9. Gender Reassignment[Sex-Change]. Office funds shall not be used to pay for
gender reassignment[sex-change] surgery.

Section 10. Tools and Equipment. The eligible individual shall return tools, equipment, and
supplies to the office iffuhen] no longer used for the employment outcome.

Section 11. Training. Postsecondary training shall be provided for an eligible individual pur-



suant to this section.

(1) Except as provided in subsections (3) and (4) of this section, tuition and initial registration
fees provided to the training facility of the eligible individual's choice shall not exceed those of
the highest rate charged by a state-supported training facility in Kentucky that offers similar vo-
cational preparation. If there is no similar program in the state, the amount of support shall
belis] determined by the current fee for service memo.

(2) The Director of Field[Pregram] Services or a designee shall[may] make exceptions to the
limitations provided by subsection (1) if it is clearly demonstrated that exceptions are necessary
to achieve the employment outcome as established[defined] in 34 C.F.R. 361.5(b)(16).

(3) The office shall provide tuition and initial registration fees for postsecondary programs for
the deaf recognized by the U.S. Congress as national programs due to the provision of essential
support services including:

(a) Interpreting services;

(b) Note-taking services; and

(c) Tutoring services.

(4) Other postsecondary programs for the deaf offering interpreting services, note-taking ser-
vices, and tutoring services shall be used if the total cost of attendance does not exceed the to-
tal cost of tuition, fees and interpreting services, note-taking services, and tutoring services at
the highest rate charged by a state-supported training facility in Kentucky that offers similar vo-
cational preparation. '

(5) Training shall be purchased only from training facilities that are accredited or licensed by ac-
crediting or licensing bodies and that[which] comply with all applicable state and federal require-
ments.[(6)}-Traintng-shall-beprovided-only-to-attain-entry-level-of the-employment-outcome]

(6)[#]) An eligible individual planning to attend a postsecondary training facility shall apply
for all financial assistance available through the training facility.

(7)(a) An eligible post-secondary student shall:

1. Maintain full-time status as defined by the institution;

2. Maintain less than full-time status if full-time status is inconsistent with the consumer’s
unique strengths, abilities, and capabilities; or

3. Maintain less than full-time status for one (1) semester if those hours are needed to gradu-
ate in the current year;

4, All coursework shall facilitate the achievement of positive outcomes.

5. By the end of the second term or semester and throughout each subsequent term or se-
mester, the student shall achieve the higher offer]:

(@)An overall "C" grade average; or

(b)Standing required for admission, licensure, or certification.

6. An exception to a requirement established in subsection (1) or (4) of this section shall:

(a)Be granted if the student:

1. Has a need or circumstance that renders him unable to meet the requirement; and

2. Notifies the counselor of the need or circumstance prior to a change of standing at the in-
stitution.

(b) Not be granted for the requirements established in subsection (5) of this section for a pe-
riod beyond one (1) semester.

(8)[£2}] The student shall provide the counselor with a copy of course grades as soon as pos-




sible after the end of each term or semester.

(9)[8)] If the student does not maintain the standards of this section, the counselor shall:

(a) Terminate service[serviced] at the institution of higher education; and

(b) Simultaneously notify the student of the appeal procedure established in KRS 138.170.

(10)[£9}] A service terminated under subsection (12) of this section shall be reinstituted if the
student:

(a) Successfully appeals the counselors decision, in accordance with KRS 138.170; or

(b) Subsequently meets the standard under which the service was terminated.

Section 12. Computer Hardware and Software Purchases. (1) Except as provided in subsection
(2) of this section or in Section 13 of this administrative regulation, the office shall not purchase
a computer, microcomputer, or other hardware or software for the personal use of an applicant
or eligible individual.

(2) The office shall consider the provision or upgrade or replacement of computer hardware
and software if the equipment is:

(a)1. [Fhe-equipment-is]Essential to compensate for the limitations caused by the disability; or

2. [The-equipment-is]Required for the eligible individual to achieve or maintain a vocational
objective of competitive integrated employment; and

(b) One (1) of the following criteria are met:

1. The equipment is required for vocational preparation;

2. The equipment is required to perform the job and no provision is made by the employer to
supply the equipment; or

3. The equipment enables an eligible individual to become competitive in an integrated set-
ting with nondisabled employees performing the same duties.[Section—13—Second-FirmeLp-

Section 13[#4]. Medical treatment[Transplants—ortmplants]. A medical treatment or [trans-

plart-orimplant] procedure that[whieh] is experimental or that[which] does not have a con-
sistent record of significant improvement in vocational functioning in better than fifty (50) per-
cent of the subjects shall not be provided by the office.

Section 14[15]. Vehicle Purchase. The office shall not purchase a vehicle unless the occupation of
the eligible individual requires a vehicle as occupational equipment [Seetiopn-16-VisuaHmpairments:

CONTACT PERSON: Susie Edwards, Vocational Rehabilitation Administrator, Office of Voca-
tional Rehabilitation, 500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957, phone 502-
782-3456, fax 502-564-6745, email SusieM.Edwards@ky.gov.
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781 KAR 1:030. Order of selection and economic need test for vocational rehabilitation
services.

RELATES TO: KRS 151B.190, 34 C.F.R. 361.36, 361.53, 361.54, 29 U.S.C. 721(a)(5), (15), R 1)(A)

STATUTORY AUTHORITY: KRS 151B.185(2), (3), 151B.195(1), 29 U.S.C. 709(c), 34 C.F.R. 361.36,
361.54 :

NECESSITY, FUNCTION, AND CONFORMITY: KRS 151B.195(1) requires the Executive Director
of the Office of Vocational Rehabilitation to promulgate administrative regulations governing
the services, personnel, and administration of the State Vocational Rehabilitation Agency. 34
C.F.R. 361.36(c) requires the office to determine, prior to the beginning of each fiscal year,
whether to establish and implement an order of selection for state vocational rehabilitation ser-
vices. 34 C.F.R. 361.36(d) requires[establishes] federal guidelines for the imposition of an order
of selection. 34 C.F.R. 361.54(b) authorizes the office to consider an individual's financial need
for vocational rehabilitation services. This administrative regulation establishes when an order of
selection and an economic need test shall be applied to the provision of vocational rehabilita-
tion services in order to distribute limited funds more equitably over the entire population of
otherwise eligible individuals.

Section 1. Definitions. (1) "Eligible individual” means an individual who has been determined
by the office to meet the basic conditions of eligibility for vocational rehabilitation services.

(2) "Executive director" means Executive Director of the Office of Vocational Rehabilitation.

(3) “Individual with a most significant disability" means an individual who has a [significant]
disability that limits two (2) or more areas of functional capacity[ane-whe:

(4) "Functional capacity" means the capacity to perform tasks required in employment includ-
ing:

(a) Mobility;

(b) Communication;

(c) Self-care;

(d) Self-direction;

(e) Interpersonal skills;

(f) Work tolerance; or

(g) Work skills.



(5) "Office" means the Office of Vocational Rehabilitation, and its appropriate staff members
who are authorized under state law to perform the functions of the state regarding the state
plan and its supplement.

(6)[£5)] "Non-signficant disability” means a disability that does not limit a functional capacity.

Section 2. Economic Need. (1) Economic need shall be considered in determining whether to
grant vocational rehabilitation services.

(2) The executive director shall exempt services from the economic needs test if the office is
able to provide services to all eligible individuals with significant disabilities pursuant to Section
3 of this administrative regulation, with consideration of applicable comparable benefits as pro-
vided in 34 C.F.R. 361.53.

(3) An economic needs test as established in subsection (5) of this section shall be applied as
a condition for furnishing the following vocational rehabilitation services:

(a) Physical and mental restoration services;

(b) Tuition and registration fees for vocational or college training;

“(c) Maintenance other than diagnostic;

(d) Transportation other than diagnostic;

(e) Services, other than diagnostic, to members of an individual’s family necessary to the ad-
justment or rehabilitation of the individual with a disability;

(f) Occupational licenses, tools, equipment, or initial stock (including livestock) or supplies;

(g) Postemployment services except as provided in subsection (4)(a)-(m) of this section;

(h) Other goods and services which can reasonably be expected to benefit an eligible individ-
ual in terms of employment outcomes;

(i) Initial vehicle and property maodifications in excess of $10,000;

(j) Second or subsequent vehicle modifications regardless of cost;

(k) Vehicle modification repair or upgrades; or

() Hearing aid in excess of $1,000.

(4) The following services shall be excluded from an economic needs test:

(a) Assessment for determining eligibility and vocational rehabilitation needs;

(b) Counseling and guidance;

(c) Placement;

(d) Services provided by staff at state-owned and operated rehabilitation facilities;

(e) Rehabilitation technology except as specifically provided in subsection (3) of this section;

(f) Communication assistance in the individual’s native language;

(g) Books, supplies, tools, or equipment for vocational or other training;

(h) Supported employment;

(i) Interpreter services for the deaf;

() Reader services for the blind;

(k) Personal assistance services;

() Tutors, note takers, or assistive technology education aids; or

(m) Other training, including driver training, on-the-job training, job coaching, job develop-
ment, or job training.

(5) The office's economic needs test shall be based on the most current Kentucky Median Ad-
justed Gross Income developed by the U.S. Department of Commerce. If the individual has a



monthly income that exceeds 100 percent of the most current median gross income, the indi-
vidual shall apply the excess income to rehabilitation services necessary to achieve the employ-
ment goal except as provided for in 34 C.F.R. 361.54.

Section 3. Order of Selection. If the executive director determines that the office shall be un-
able to provide services to all eligible applicants, the office shall implement the order of selec-
tion on a state-wide basis. (1) An eligible individual previously declared eligible for and receiving
vocational rehabilitation services under an individualized plan for employment shall not be af-
fected if the office implements an order of selection.

(2) The order of selection shall not regulate the provision of information or referral services.

(3) On implementation of the order of selection, the office shall continue to accept referrals
of and applications from individuals with disabilities.

(4) The order of selection shall not regulate the provision or authorization of assessment for
determining eligibility.

(5) An applicant shall be declared eligible or ineligible as appropriate.

(6)(a) An eligible individual entering accepted status after implementation of the order of se-
lection shall be assigned to a priority category.

(b) If the priority category is open, the individual shall be served.

(c) If the priority category is closed, the individual's case shall be held on a waitlist in accept-
ed status until the priority category assigned is opened or the order of selection is lifted.

(7) The order of selection shall permit immediate reclassification into a higher priority catego-
ry if circumstances justify the reclassification.

(8) If the office is unable to provide services to all eligible individuals with significant disabili-
ties, the office shall serve eligible individuals with a most significant disability first and then serve
eligible individuals with a significant disability on a first-applied, first-served basis, as established
by the date of application within a category. If funds become available, the executive director
and Statewide Council for Vocational Rehabilitation shall adjust the priority categories to be
served as appropriate to provide services to as many consumers as funds allow.

(9) The order of selection established[described] in this section shall be followed with the
categories to be served designated at the time of implementation.

(10) The order of selection shall have [five{5)] priority categories as follows:

(a) Priority Category | - eligible individuals with a most significant disability that limits three
(3) or more functional capacities;

(b) Priority Category Il - eligible individuals with a most significant disability that limits two (2)

functional capacities[whe-haveserious-limitationsin-three- 3} -functional-capacities);
(c) Priority Category Il - eligible individuals with a [mest]significant disability that limits (1)

one functional capacitywhe-havesericus limitationsin-two-2)-functional-capacities];
(d) Priority Category IV - Eligible individuals with a non-significant[sigrificart] disability[whe
&) Priority C N I"Elz'l"l I!‘IB nifi lisability].

CONTACT PERSON: Susie Edwards, Vocational Rehabilitation Administrator, Office of Voca-
tional Rehabilitation, 500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957, phone 502-
782-3456, fax 502-564-6745, email SusieM.Edwards@ky.gov.
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EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department of Workforce Investment
Office of Vocational Rehabilitation

781 KAR 1:040. Assistive[Rehabilitation] technology services.

RELATES TO: KRS 151B.190, 29 U.S.C. 705(30), 723, 34 C.F.R. 361.5(c)(9) [{b}I1)], 361.42, 361.45,
36146

STATUTORY AUTHORITY: KRS 151B.185, 151B.195

NECESSITY, FUNCTION, AND CONFORMITY: KRS 151B.195 requires the Executive Director of
the Office of Vocational Rehabilitation to promulgate administrative regulations governing the
services, personnel, and administration of the State Vocational Rehabilitation Agency. This ad-
ministrative regulation establishes[preseribes] the requirements for the provision of assis-
tive[rehabilitation] technology services in order to distribute limited funds more equitably over
the entire population of otherwise eligible individuals.

Section 1. Definitions.

(1) “Assistive technology specialist" means an individual who analyzes the needs of in-
dividuals with disabilities, assists in the selection of the appropriate assistive technology,
and trains the eligible individual on how to properly use the specific equipment.

(2) “Certified driver rehabilitation specialist' means a driver rehabilitation specialist who has
obtained certification to provide services from the Association for Driver Rehabilitation Specialists.

(3)[€2)] "Driver evaluation" means a clinical and behind-the-wheel evaluation by a certified
driver rehabilitation specialist to identify an eligible individual’s driver rehabilitation needs to al-
low that person to drive independently.

(4)[€3)] "Driver rehabilitation specialist’ means an individual who plans, develops, coordi-
nates, and implements driver rehabilitation services for individuals with disabilities.

(5)[{4)] "Driver training" means behind-the-wheel instruction required to teach an individual
with a disability to drive with or without vehicle modifications.

(6)[¢5)] “Eligible individual” means an individual who has been determined by the office to meet
the basic conditions of eligibility for vocational assistive[rehabilitation] services as defined in 34
CFR 36142

(7)[¢6}] "Extended driver evaluation” means additional evaluation necessary in those cases in
which[where] an individual’s ability to drive cannot be determined after a driver evaluation.

(8)[(#)] "Family" means spouse, children, parents, grandparents, or siblings.

(9)[€8)] "Individualized plan for employment" means a written plan for a specific employment
outcome as required by 34 C.F.R. 361.46.

(10)[{9)] "Office" means the Office of Vocational Rehabilitation and its staff members who
are authorized under state law to perform the functions of the state regarding the state plan
and its supplement.
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individuals-with-disabilities,assists-in-the-selection-of the-appropriate-assistive-technology;
MWMWWWREH

(11) “Structural addition" means any improvement to real property that would increase the
square footage or footprint of the property.

Section 2. Driver Rehabilitation Technology Services.

(1) Driver rehabilitation technology services may be provided if:

(a) Personal transportation is required to meet the job goals specified on the individualized
plan for employment;

(b)[te)] The individual meets the economic need qualifications established in 781 KAR 1:030; and

(Q)[(&)] The individual is within a category that is presently being served in the Order of Selec-
tion as established in 781 KAR 1:030.

(2) Driver training and extended driver evaluation may be provided if:

(a) The services are recommended by a certified driver rehabilitation specialist;

(b) If vehicle modification is required, the applicant or eligible individual meets the criteria for
vehicle modification, as established in Section 3 of this administrative regulation;[anrd]

(c) The applicant or eligible individual agrees to obtain additional practice as recommended
by a certified driver rehabilitation specialist; and[:]

(d) The applicant or eligible individual owns or has access to an appropriate vehicle both
during and[must-currently-own or-have-access-to-an-appropriate vehicle] upon completion
of driver's training.

(3) Driver rehabilitation technology services may be provided to an applicant or eligible indi-
vidual who does not meet the requirements of subsection (2) of this section if the Director of
Field Services[Pregram-Services] or designee determines:

(a) That documentation exists that failure to provide the services will preclude the successful
completion of the individualized plan for employment; or

(b) The provision of the service would result in a substantial cost savings to the office.

Section 3. Vehicle Modification Services.

(1) Modification of a private vehicle shall be authorized if the eligible individual:

(a) Completes a driver evaluation and vehicle modification assessment by a rehabilitation -
technology specialist; and

(b) Obtains a vehicle modification prescription from a certified driver rehabilitation specialist.

(2) Modification of a private vehicle shall be provided on the most cost-effective vehicle nec-
essary for the individual's personal transportation for employment, using the most cost-effective
means of modification.

(3) Recoverable, nonpermanent modifications shall be provided for private vehicles if availa-
ble and cost-effective.

(4) A vehicle modification shall not be performed on a vehicle other than that recommended
by a certified driver rehabilitation specialist, unless:

(a) The vehicle can be modified to meet the individual's needs; and



(b) The individual assumes all costs associated with the modification of the vehicle in excess
of the cost of modification of the recommended vehicle.

(5) Before a non-recoverable, permanent vehicle modification will be approved, an eligi-
ble individual shall obtain a valid Kentucky operator’s license[befere-a-vehicle-medification-te
allow-the-individual to-drive the-vehicle will be-approved].

(6) A non-recoverable, permanent vehicle modification costing in excess of $5,000 shall not
be delivered to the eligible individual unless the eligible individual provides proof of insurance
for the replacement cost of the vehicle and vehicle modifications.

(7) A vehicle modification costing in excess of $10,000 shall not be provided unless the eligi-
ble individual:

(a) Has a vocational objective of competitive integrated employment;

(b) Is employed, actively seeking work, or has a reasonable expectation of beginning work
within six (6) months; and

(c) The Director of Field Services[Program-Services] or designee determines that the modifica-
tion has a direct relationship to the employment objective and that failure to provide the modi-
fication would prevent the successful achievement of the employment objective.

(8) Vehicle modifications in excess of $10,000 shall not be provided on a used vehicle unless:

(a) The vehicle is no more than two (2) years old;

(b) The odometer on the vehicle reads no more than 50,000 miles; and

(c) An_assistive[A-rehabilitation] technology specialist inspects the vehicle and determines
that it is appropriate for the required modification.

(9) Vehicle modifications shall not be performed on a leased vehicle unless:

(a) An_assistive[A-rehabilitation] technology specialist inspects the vehicle and determines
that it is appropriate for the required modification;

(b) Written permission for the specific modification is obtained from the leasing company; and

(c) Recoverable, nonpermanent equipment is used.

(10) The eligible individual shall be solely responsible for providing maintenance, repair, and
upkeep to the modifications as established[specified] in any relevant warranties.

(11) The eligible individual shall pay for any maintenance, service, and repairs for modifica-
tions not under warranty except as provided in Section 4(2) of this administrative regulation.

Section 4. Upgrade and Repair of Vehicle Modifications.

(1) An upgrade to a vehicle modification shall not be provided unless:

(a) The upgrade is required due to a medically documented change in status or function that
necessitates a change in driving equipment or vehicle chassis;[and]

(b) The eligible individual is employed in a competitive integrated employment setting; and

(c) The eligible individual completes a driver evaluation or non-recoverable, permanent
vehicle modification assessment as established in the Kentucky Office of Vocational Reha-
bilitation Policies and Procedures Manual, incorporated by reference in 781 KAR 1:010.

(2) If the vehicle upgrade involves the purchase of a driving system, the vehicle shall be in-
spected by an assistive[a-rehabilitation] technology specialist and found:

(a) To be appropriate for the proposed modification; and

(b) To meet all manufacture requirements for the proposed driving system.

(3) A repair to a vehicle modification shall be provided if:




(a) The eligible individual is currently competitively employed in an integrated setting, as de-
fined in 34 C.F.R. 361.5(c)(9) [{b){11}];

(b) The repair is not required as a result of the eligible individual’s negligence, misuse, abuse
of the equipment, or failure to provide proper maintenance of the equipment;

(c) The eligible individual provides the office with maintenance records for the vehicle and
vehicle modifications; [and]

(d) An assistive[A-rehabilitation] technology specialist:

1. Inspects the maintenance records of the vehicle and vehicle modifications;

2. Determines that the maintenance has met manufacturer requirements;

3. Inspects the vehicle and modifications; and

4. Determines that is reasonable to repair the modification; and

(e) The eligible individual completes a driver evaluation by a certified driver rehabilita-
tion specialist and obtains a non-recoverable, permanent vehicle modification prescription
from the specialist, if requested by the office as established in the Kentucky Office of Voca-
tional Rehabilitation Policies and Procedures Manual, incorporated by reference in 781
KAR 1:010.

(4) An upgrade or repair to a vehicle modification costing in excess of $10,000 shall not be
provided unless the Director of Field Services[Program-Services] or designee determines that
failure to provide the update or repair would prevent the successful maintenance of competitive
integrated employment or would result in a significant cost savings to the office.

(5). An upgrade or repair may be provided to an eligible individual who does not meet the re-
quirements of this section if the Director of Field Services[Pregram-Sepvices] or designee determines:

(a) That documentation exists that failure to provide the services will preclude the successful
completion of the individualized plan for employment; or

(b) The provision of the service would result in a substantial cost savings to the office.

Section 5. Repeat Vehicle Modifications.

(1) Except as provided in this section, the office shall not provide more than one (1) vehicle
modification per eligible individual.

(2) The office shall provide a repeat vehicle modification if:

(a) The eligible individual is currently working in @ competitivefan] integrated[competitive]
employment setting[eompetitively-employed], as defined in 34 C.F.R. 361.5(c)(9) [(b}11)];

(b) The eligible individual has a five (5) year work history since the last modification and has
been working consistently for a minimum of two (2) years;

(c) The previously modified vehicle has at least 105,000 additional miles on it since the last
modification;

(d) An_assistive[A-rehabilitation] technology specialist inspects the vehicle and modifica-
tions and recommends replacement of the vehicle or modifications;

(e) The eligible individual provides the office with a maintenance record for the vehicle and
modifications that demonstrates that the maintenance has been provided according to manu-
facturer requirements;

(f) The eligible individual completes a driver evaluation by a certified[rehabilitatien] tech-
nology specialist and obtains a vehicle modification prescription from the specialist; and

(9) The Director of Field [-Pregram] Services or designee determines that failure to provide




the repeat modification will prevent successful maintenance of competitive integrated employ-
ment or would result in a significant cost savings for the office.

Section 6. Property Modification.

(1) Permanent, nonrecoverable modification to a private home, business, or property may be
provided if:

(a) A qualified rehabilitation counselor determines it is essential to achieve the employment
objective of the eligible individual; -

(b) The eligible individual meets economic needs qualifications established in 781 KAR 1:030;

(c) A qualified rehabilitation counselor determines that failure to provide the maodification will
preclude the successful achievement of the employment goal;

(d) A property modification assessment is completed by an assistive[a-rehabilitation] tech-
nology specialist;

(e) The eligible individual or family member owns the property to be modified and is current
on any mortgage payments,

(f) The eligible individual has not received permanent, nonrecoverable modifications to a
home from the office in the past; and

(9) The eligible individual is within a category that is presently being served in the order of
selection as established in 781 KAR 1:030.

(2) Property modifications in excess of $30,000 or twenty (20) percent of the Property Value
Administrator (PVA) assessment value of the home or property, whichever is less, shall not be
provided.

(3) Property modifications shall be limited to the most cost effective means of safely address-
ing the disability needs of the eligible individual as required for employment and shall:

(a) Be recoverable, nonpermanent modifications, if possible;

(b) Be cost effective;

(c) Provide access to one (1) entrance to and exit from the home, business, or property,

(d) Provide access to entrance to and exit from one (1) bathroom area and use of the facilities
in that bathroom;

(e) Provide access to entrance to and exit from one (1) bedroom area; and

(f) Allow access to corridors necessary to access the bathroom and entrance and exit area of
the property.

(4) Property modifications shall not be provided to homes or properties purchased within the
last two (2) years unless there is medical documentation to support a finding that there has
been a significant change in status or function of the eligible individual that has occurred since
the initial purchase of the property, and that finding could not have been anticipated when the
home or property was purchased.

(5) Property modifications shall not include structural additions to existing properties or the
purchase of new property.

(6) The office shall not restore modified property to its original condition or upgrade areas of
the property not affected by the modification into compliance with current local building codes.

(7)(a) A_request from the individual to make changes or additions to the recommenda-
tion .of the assistive technology specialist shall be approved in writing by the specialist
prior to being implemented in order to ensure that the modification does not affect the ac-




cessibility of the project[A

specialist]; and

(b) The cost of all changes or additions shall be assumed by the eligible individual.

(8) The eligible individual shall provide maintenance, repair, and upkeep to the modifications
as required for relevant warranties.

(9) The eligible individual shall be solely responsible for maintenance, service, and repairs. for
modifications not under warranty.

(10) Property modifications shall be provided to an eligible individual that does not meet all
the requirements of this section if the Director of Field[Prograr] Services or designee deter-
mines that failure to provide the modification would prevent the successful achievement of the
vocational objective or would result in a significant cost savings to the office.

CONTACT PERSON: Susie Edwards, Vocational Rehabilitation Administrator, Office of Voca-
tional Rehabilitation, 500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957, phone 502-
782-3456, fax 502-564-6745, email SusieM.Edwards@ky.gov.
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Education and Workforce Development Cabinet
Department of Workforce Investment
Office of Vocational Rehabilitation

781 KAR 1:050. Carl D. Perkins Vocational Training Center[Carl-D-Perkins-Comprehen-
sive-Rehabilitation-Center].

RELATES TO: KRS 151B.190, Chapter 387, 34 C.F.R.361.42, 29 US.C. §701 et seq.[FO6{8}A)]

STATUTORY AUTHORITY: KRS 151B.185, 151B.195

NECESSITY, FUNCTION, AND CONFORMITY: KRS 151B.195 authorizes[directs] the Executive
Director, Office of Vocational Rehabilitation to promulgate administrative regulations governing
the services and administration of the Office of Vocational Rehabilitation. This administrative
regulation establishes the criteria for admission to and discharge from the Carl D. Perkins Voca-

tional Training Center [Carl-D-Perkins-Comprehensive-Rehabilitation-Center].

Section 1. Definitions. (1) "Applicant” means an individual who has signed a letter or docu-
ment requesting vocational rehabilitation services and for whom the following minimum infor-
mation has been furnished: name and address, disability, age and sex, date of referral, and
source of referral.

(2) "Director” means Division Director of the Carl_D. Perkins Vocational Training Center
(CDPVTQ) [Car-D-Rerkins-Comprehensive-Rehabilitation-Center].

(3) "Discharge" means an individual [shell].

(a) Daoes not have a further CDPVTCIEBRERE] service provided; and

(b) Will be transported to the home area.

(4) "Eligible individual" means an individual who has been determined by an appropriate of-
fice staff member to meet the basic conditions of eligibility for vocational rehabilitation services
as defined in 34 CF.R. Part 361.

Section 2. Admissions Policy. (1) An individual admitted to CDPVTCI[EBRCRE] shall be an:

(a) [Be-an]Applicant of the Office of Vocational Rehabilitation for whom an assessment is
needed prior to making an eligibility or ineligibility decision;

(b) [Be-an]Eligible individual of the Office of Vocational Rehabilitation who requires services
of the type provided by CDPVTC[EBRERE], in order to benefit in terms of afan] competitive in-
tegrated employment outcome,[-ef

(2) A prospect for admlssmn shall provnde[thefeuowmg]
(a) A consent for CDPVTC[EPRCRL] to provide emergency medical care signed by:

1. The individual; or

2. If the individual is a minor or a person for whom the court has determined some form of
guardianship or conservatorship is necessary, the individual's parent or guardian, as appropriate,
subject to the limitations of KRS Chapter 387;



(b) An agreement assuming responsibility for living arrangements upon the individual's dis-
charge from CDPVTC[EDRERE] by:

1. The individual; or

2. If the individual is a minor or a person for whom the court has determined some form of
guardianship or conservatorship is necessary, the individual's parent or guardian, as appropriate,
subject to the limitations of KRS Chapter 387; and

(©) A description of each limitation that the individual has in performing an activity of daily
living.

(3) An individual shall not be admitted to a CDPVIC[EBRERE] program if there is evidence
that a medical or behavioral condition represents a direct threat to the health or safety of self or
others. The determination of whether a condition exists shall be made by a written opinion from
a CDPVTC [E€PRCRC] professional with expertise concerning the identified condition, based upon
documentation submitted at referral, and other information the professional shall gather as
needed.

(4) If[When] it is determined that the documentation submitted indicates the possibility that
the individual’s medical or behavioral condition represents a direct threat to self or others, the
CDPVICIEBPCRLE] admissions counselor shall select a COPVTCIEDPERE] professional with ex-
pertise concerning the identified condition, and shall submit the documentation to that profes-
sional for an opinion.

(5) If[When] the admissions counselor has requested an opinion from a CDPVTC[EBRCRE]
professional, the decision of the professional shall determine whether the individual shall be
admitted to CDPVTC[EPRCERE] during that referral. If the individual is referred at a later time, a
new opinion shall be submitted.

(6) The admissions counselor or the admissions committee, as appropriate, shall, at the time
that the individual is accepted for CDPVTC[CBPCRE] services for evaluation or treatment and
training, establish a list of recommended services for the individual and make a referral to the
appropriate service area.

(7) If[\When] a decision is made to accept an individual for admission, the individual shall be
notified in writing of the decision, and the date of admission, and a copy of that notification
shall be sent to the referral sources, as appropriate.

(8) The individual shall agree to and abide by the terms of the signed Individualized Plan for
Employment and the Individualized Behavior Management Plan, as appropriate.

(9) IffWhen] a decision is made not to admit an applicant or eligible individual to CDPVTC
[EBRERC] the referral source shall be notified in writing of the decision with justification for that
decision. The applicant or eligible individual shall be notified in writing of the decision with justi-
fication and informed of the availability of the Client Assistance Program and the right to appeal.

(10) An applicant or eligible individual may appeal the admissions decision. An appeal shall
be pursuant to 781 KAR 1:010.

Section 3. Retention Policy. The decision to provide further services after an individual has
completed a CDPVTC[EBRERE] program shall be based upon[the-fellowing].

(1)(a) A further program shall be requested by the referral source; or

(b) A CDPVTC[CPRCRC] professional shall believe that the individual requires an additional
service; and




(2) The availability of the program requested for the individual[shall be-available][and

Section 4. Discharge Policy. (1) An individual shall be voluntarily discharged from the
CDPVTC[EDPRERL] if:

(a) The individual has completed a program of services, and is not qualified for another
CDPVTC[EBRCERL] program;

(b) The individual does not desire further services from COPVTC[EBRERE];

(c) The individual's medical condition requires treatment away from the CDPVTC [CBPCRLC]
for an extended period of time; or

(d) The individual wishes to leave CDPVTC[CDRCRC] [and-cannot-be-convinced-to-stayl:

(2) An individual shall be involuntarily discharged from CDPVTC[CBRERE] if:

(a) The individual fails to make progress in the program of services and efforts to resolve the
problem have been unsuccessful;

(b) The individual is no longer qualified for the program and no other needed program is
available; or

(¢) The individual's behavioral condition deteriorates to the point of direct threat to the safety
of others.[:]

(3)[{d)] An individual shall be discharged from CDPVTC[EBRERE] without prior notice if nec-
essary to prevent harm to a person or property, or to prevent serious disruption of a CDPVTC
[EPRCRE] program.

Section 5. Due Process. (1) The individual, or the parent or guardian if under eighteen (18)
years of age or a person for whom the court has determined some form of guardianship or con-
servatorship is necessary, the referring counselor, or representative if applicable, shall be notified
in writing or other appropriate format of the intent to discharge involuntarily with justifica-
tion. ]

(2) The individual shall be given an opportunity to present facts and views in rebuttal to the
director or a designee,[;]

(3) The director or designee shall notify the individual, in writing or other appropriate format,
with justification, of the involuntary discharge decision or of intent to rescind the intent to dis-
charge.

(4) At the time an applicant or eligible individual is informed of the involuntary discharge de-
cision, the individual shall be also informed of the availability of the Client Assistance Program
and the right to appeal.

(5) An applicant or eligible individual may appeal the discharge decision, An appeal shall be
pursuant to 781 KAR 1:010.

CONTACT PERSON: Susie Edwards, Vocational Rehabilitation Administrator, Office of Voca-
tional Rehabilitation, 500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957, phone 502-
782-3456, fax 502-564-6745, email SusieM.Edwards@ky.gov.
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Education and Workforce Development Cabinet
Department of Workforce Investment
Office of Vocational Rehabilitation

782 KAR 1:010. Kentucky Business Enterprises.

RELATES TO: KRS 13B, 61.800, 61.870-61.884,163.470(11), 438.310, 34 C.F.R. Part 361.38, 395,
20 U.S.C. 107-107f

STATUTORY AUTHORITY: KRS 163.470(5), 34 C.F.R. 3954, 20 US.C. 107b(5)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 163.470(5) requires the office to establish and
implement policies and procedures for administering the program of services for the blind and
visually impaired. 20 U.S.C. 107(b)(5) requires the office to promulgate administrative regulations
for the operation of the vending facility program_on federal properties in Kentucky. This adminis-
trative regulation establishes the operational requirements for the business enterprises program
created by KRS 163.470(9)[te : y } Hity 1.

Section 1. Definitions. (1) "Active participation" means an ongoing process that[which]

(a) Is Between the office and the State Committee of Blind Vendors for joint planning and in-
put on program policies, standards, and procedures; and

(b) Does not supersede the office's final authority to administer the program.

(2) "Administrative Hearing”_is[means-a-full evidentiary-hearing-as] defined bylin] KRS
13B.010 Section 2.

(3)[(2)] "Agreement” means a written contract entered into between the office and property
management authorizing the establishment of a vending facility and establishing[setting
forth] the service obligations.

(4)[3Y] "Applicant” means an eligible individual who has been referred by a counselor to be
screened for participation in the Kentucky Business Enterprises (KBE) Vendor Training Program.

(5) “Blind person" is defined by 20 U.S.C. 107e(1).

(6) "Committee” means the Kentucky Blind Vendor Committee.

(1)[(4)] "Counselor" means a vocational rehabilitation counselor in the office[Office—for-the
Blind].

(8)[65)] "Director" means the Division Director of Kentucky Business Enterprises.

(9)[¢6)] "Eligible individual" means a consumer as defined by[at] 782 KAR 1:020, Section1(4).

(10)[EA)] "Executive director” means the Executive director of the Kentucky Office of Vocation-
al Rehabilitation[Kentucky-Office-for-the-Blind].

(11[8)] "Kentucky Business Enterprises” or "KBE" means thefa] division of the office estab-
lished by KRS 163.470(11) to administer the blind vendor program in Kentucky.

(12)[(9)] "Licensee" means an eligible individual who:

(a) Has successfully completed the KBE Vendor Training Program;

(b) Has been licensed to operate a KBE vending facility; and

(c) Is not operating a vending facility.




(13)[¢16)] "Mediation" means a voluntary process through which a vendor seeks[may]{an--
formal-option-which-allows—a—vendor—to] [seek] resolution of a dispute with an office action
that[which]:

(a) Arises from the operation or administration of the vending facility program; and

(b) Adversely affects the vendor.

(14)[E1)] "Office” means the Office of Vocational Rehabilitation[Office-for-the-Blind] which is
the state licensing agency established by KRS.163.470 to comply with 20 U.S.C. 107a(5) for the
blind vendor program[Randelph-Sheppard-Vending-Facility-Pregram] in Kentucky.

(15)[¢+2)] "Seniority" means the accumulated period of time during which a vendor has oper-
ated KBE vending facilities.

(16)[€43)] "Trainee" means an eligible individual who has been selected for, and is actively
participating in, the KBE vendor training program[leading-te-ficensure].

(17)[E4)] "Vending facility" means a food sales operation within the meaning of 34 C.FR.
395.1(x) operated on state, federal, or private property under the auspices of KBE[by-a-verder].

(18)[¢45)] "Vendor" means a licensee who is[respensible-for] operating a vending facility un-
der terms of afan] vendor agreement, agreement, permit, or other contract that governs the op-

eration of [relating-te]the vending facility.

(19)[¢46)] "Vendor Agreement [ag;eement]“ means thefa] written contract[entered—inte] be-
tween the office and a [KBE]vendor that[ [Jauthorizing-the-vendor-to-operate—a-vending

(a) Authorizes the vendor to operate a vending facility at a specific location; and

(b) Establishes[Setsferth] the terms of the operation of the vending facility.

(20) “Vendor training program” means KBE's mandatory training program for eligible
blind individuals seeking a vending license.

Section 2. Training and Licensure. (1) Eligibility Criteria.

(a) An applicant shall be screened to enter the KBE vendor training program upon submission
of documentation by the counselor and the eligible individual which establishes that the criteria
in paragraph (b) of this subsection have been met.

(b) The applicant shall:

1. Be af Meet—a—v+s&al—d+agﬂ@s&s~eﬂ bhnd person[as«éeﬁmed#;—the—fedesaLR&ﬁdelﬁh—Sheppa@

2. Be a cmzen of the Umted States

3. Have met[Be-certified-that-the-consumermeets] the general criteria of eligibility for voca-
tional rehabilitation services from the office;

4. Have received a high school diploma or GED certification;

5. Have math skills at an eighth-grade level or above;

6. Have financial_verbal communication and public relations skills sufficient to operateffer

eperating] a vending facility[business];[
8- Have public relations sk



7.[9-] Maintain personal hygiene to meet all health codes applicable to the vending facility
and adhere to a dress code appropriate for the vending facility location[-Have-personal-hygiene
and-appearance-appropriate-for-meeting-the-publie];

8.[40] Be independent in performing the activities of daily living[dailytving—activities] with
accommodation;

9.[4+] Have mobility skills sufficient to safely navigate the vending facility; and

10.[42:] Have reached the age of eighteen (18)[rrajerity].

(2) KBE screening process for training program.

(a) The screening committee shall be composed of:

1. The [KBE-divisien] director or designee;

2. The chair of the Committee[State-Committee-of Blind-Venders] or designes;

3. A KBE vendor appointed by the chair of the committee[State-Conmmittee-of Blind Ven-
ders];

4. The Director of the Division of Blind[Consumet] Services or a designee; and

5. The KBE assistant division director or designee. ’

(b) A designee shall not be the counselor of the applicant.

(3) KBE Vendor Training Program.

(a) The KBE vendor training program shall provide on-the-job work experience and classroom
instruction[leading-to-licensure-as-a-KBE-vendeor].

(b) The curriculum and training manual for the KBE training program shall be developed with
the active participation of the Committee[State-Cormmittee—of Blind-Menders] to ensure that a
trainee, upon completion of the program, demonstrates proficiency in all aspects of KBE vending
facility operation.

(€) [Upen-successful-completion-of-the-training-program-|T[t]he office shall award a vendor

license to a[the] trainee who successfully completes the vendor training program.

Section 3. KBE Vendor License. (1) License conditions.

(a) A license to operate a KBE vending facility shall be issued for an indefinite period of time.

(b) The office shall provide management services and training to assist the vendor in gperat-
ing a vending facility[fulfiling-the-terms-of the-agreement].

(c) KBE shall conduct periodic management reviews, vending facility surveys, and financial
audits of vending facilities and records. If KBE determines[information-is-obtained-that] the ven-
dor is not meeting the operational standards established in Section 9 of this administrative
regulation, remedial steps shall be identified and reviewed by KBE staff with the vendor. Specific
training, if appropriate, shall be made available to remedy a deficiency. The office may require
the vendor to participate in training provided by, or arranged by, KBE if operational standards
established in Section 9 of this administrative regulation are not being met.

(d) The office shall terminate the license of a vendor if, after affording the vendor the oppor- -
tunity for anfa] administrative[full-evidentiary] hearing, the office finds that:

1. The vending facility is not being operated in accordance with this administrative regulation,
the permit or agreement, or the vendor agreement, such as the filing of false set aside reports,
the violation of any state or federal law regarding payment of taxes and labor requirements,
or[and] the failure to maintain insurance as required by Section 9(20) of this administrative reg-
ulation; or




2. The vendor’s ws&on has lmproved so that the vendor no longer meets the deﬁmtlon of

In order to ensure compliance, vendors
may be required to undergo an ophthalmologlc examination. The office shall select and approve
the exam provider and shall be responsible for the costs of the examination.

(2) Leave of absence.

(a) The office shall[may] grant a vendor a leave of absence from a vending facility of up to
one (1) year for:

1. A serious health condition that leaves the vendor unable to perform the functions

necessary to manage the vending operation;

2. Care for a spouse, son, daughter, parent, or immediate family member with a serious
health condition;

3. Pregnancy and the birth of a child;

4. The placement of a child for adoption or foster care if taken within one (1) year of
placement: or

5. Another exigent circumstance that is in the best interest of the vendor or the vending
operation[rease : i i
fustefeeatfenﬁ-appreved—by-th&dweeter]

(b) The vendor shall retain accrued seniority, but shall not accrue any seniority during the
leave of absence.

() If the vendor is unable to return to the vending facility at the expiration of the approved
leave of absence, the vendor shall:

1. Resign from that vending facility; or

2. Be subject to termination of the vendor agreement to operate the vending facility.

(3) Resignation.

(a) Resignation from a vending facility shall result in a vendor returning to licensee status with
the right to bid on vending facility vacancies and retention of accrued seniority.

(b) Resignation from KBE shall result in loss of the vendor’s license with retention of all ac-
crued seniority.

(c) Reentry into KBE and eligibility to bid on a vending facility by an individual that resigned
from KBE shall be allowed only upon completion of training, if the individual that resigned did
so for one (1) calendar year or more prior to their attempt to reenter KBE.

Section 4. Vendor Vacancy. (1) The office shall determine that a vendor vacancy exists if:

(a) A new vending facility is established; or

(b) An existing vending facility position is vacated.

(2) If a location becomes available that might support more than one (1) vending facility, the
number and types of facilities shall be determined by the director with the active participation of
the State Committee of Blind Vendors to prevent unfair competition.

Section 5. Vendor Appointment. (1) Announcement of vacancy.
(a) If a vending facility vacancy is identified, the director shall notify all licensees and vendors
of the available position.



(b) Announcements of a vacancy shall be made in alternative format and shall include the
closing date and time by which bids shall be received by the director.

(¢) Information on the vending facility’s operation requirements, previous vending facility
gross sales, and arrangements for visitation of the vending facility shall be included in the an-
nouncement. '

(2) Bids. Any vendor or licensee may make an application for a vacancy by submitting a com-
pleted Application for Vending Facility Vacancy Form to the director by the bid closing date. All
bids shall be considered without regard to race, color, national origin, gender, religion, age, po-
litical affiliation, and disability.

(3) Selection.

(a) The director shall appoint a vendor or licensee to manage each vending facility, in accord-
ance with this subsection.

(b) Except in cases of emergency appointment pursuant to subsection (5) of this section, the
director shall solicit the active participation of three (3) representatives of the State Committee
of Blind Vendors, who shall be appointed by the committee chair, on each vending facility man-
ager appointment.

(c) The selection process shall begin with compilation of the seniority of each bidder based
on currently existing KBE records. Beginning with the bidder with the most KBE seniority, the di-
rector and committee representatives shall review that bidder’s business practices as document-
ed in the KBE vending facility files in areas such as:

1. Customer relations;

2. Cooperation with property management;

3. Cooperation with KBE staff;

4. Complaints and commendations;

5. Timely and accurate submission of monthly financial reports and set-aside payments;

6. Financial management;

7. Recordkeeping;

8. Audit reports; and

9. Nonhnegotiable payments to KBE or suppliers.

(d) The committee representatives shall advise the director of their first and second choice
recommendations. The director shall balance the most senior bidder's documented business
practices with the requirements of the specific vending facility vacancy. If the bidder’s business
practices are reasonably satisfactory as they relate to the specific vending facility requirements,
in the judgment of the director, the bidder with the highest KBE seniority shall be offered the
appointment to the vending facility vacancy.

(e) If the bidder with the most KBE seniority is not offered the appointment under the criteria
of this subsection or declines the appointment, the director shall apply the criteria of this sub-
section to the next bidder with the highest KBE seniority until a bidder is selected and appointed
by the director.

() If two (2) or more bidders have equal KBE seniority, each bidder's business practices as
they relate to meeting the vending facility requirements shall be balanced by the director. The
most qualified bidder for the specific vending facility vacancy, in the judgment of the director,
shall be selected and offered the appointment by the director.



(g) Consideration of KBE licensees with no KBE seniority shall be based on the following
equally weighted criteria:

1. KBE final training test score;

2. On-the-job training reports;

3. Formal education; and

4. Prior work history.

(4) Appointment.

(a) The successful bidder shall be notified of appointment to the vacancy in alternative format
as necessary. All appointment letters shall be mailed by certified mail. The appointee shall re-
spond to the director in writing, postmarked within five (5) working days after receipt of the ap-
pointment letter, to accept or reject appointment. In the absence of a written response, the offer
of appointment shall be rescinded, and the director shall select a new appointee.

(b) If a vendor resigns or abandons a vending facility within six (6) months of appointment to
the facility for any reason other than properly documented medical reasons, the vendor shall be
ineligible to bid on another vending facility for six (6) months.

(5) Emergency appointment.

(a) The office shall make an emergency appointment of a vendor, licensee, or a nonlicensed
individual to a vending facility vacancy if time does not permit adherence to the vendor ap-
pointment process. An emergency appointment may occur for a leave of absence, appointment
of a vendor or licensee to another vacancy, death, abandonment, health emergency, or other
similar occurrence.

(b) A licensee placed by emergency appointment shall accrue seniority for the duration of the
emergency appointment period. The State Committee of Blind Vendors shall be notified in writ-
ing of an emergency appointment.

(c) An emergency appointment shall not be more than six (6) months in duration from the
time the appointment is made.

Section 6. Saleable Stock Inventory Acquisition. (1)(a) If a licensee is placed in a vending facili-
ty, a saleable stock inventory shall be provided by the licensee’s counselor on a one (1) time ba-
sis that is equal to three (3) weeks of the facility’s gross sales as determined by the facility’s his-
torical data, or if a new facility, the gross sales of a similar facilitylnette-exceed-$5,008]. This
amount shall be used to reimburse:

1. The stock wholesalers;

2. The vendor exiting the vending facility; or

3. Both.

(b) The amount and type of stock necessary for the successful operation of a vending facility
shall be determined by the director or designee, based on the amount and type of stock used
previously at the same or similar vending facilities.

(c) Payment for additional stock[-abeve-the-$5,008;] needed for the vending facility shall be
the responsibility of the licensee. If the licensee seeks financing for the additional stock, KBE may
purchase the stock on the licensee’s behalf after KBE has been provided proof that other fund-
ing is not available from financial institutions including the Small Business Administration or
banks. The licensee shall make monthly payments to KBE up to the value of the stock purchases




as set forth in a repayment schedule negotiated and signed by both the licensee and the office's
representative.

* (2)(a) If a vendor transfers, through the KBE bid process, from one (1) vending facility to an-
other at which KBE owns an initial saleable stock inventory, the entering vendor shall purchase
from KBE the initial inventory valued at wholesale costs.

(b) Except as established[previded] in paragraph (c) of this subsection, inventory above the
initial value at the vending facility shall be bought by the entering vendor from the exiting ven-
dor at wholesale costs through an arrangement between vendors. KBE shall not be a party to
that arrangement. KBE staff shall advise what type and amount of stock is needed at the vending
facility, whether as the beginning inventory or additional inventory.

(c) The exiting vendor, at his discretion, may choose to dispose of the stock inventory at the
vending facility which is above the KBE-owned type and amount of product considered initial
stock. The entering vendor shall be responsible for additional stock purchases above the KBE-
owned amount. KBE may make stock purchases on behalf of the entering vendor after KBE has
been provided proof that other funding is not available from financial institutions including the
Small Business Administration or banks. The vendor shall make monthly payments to KBE up to
the value of the stock purchases.

(3)(a) If an emergency appointment of a vendor is made to an existing vending facility at
which the initial saleable stock inventory is owned by KBE, ownership shall be retained by KBE.
KBE shall purchase needed inventory above the initial amount at the vending facility, at whole-
sale cost from:

1. The exiting vendor; or

2. Wholesalers.

(b) The emergency appointee shall be responsible for maintaining a stock inventory value
equivalent to the KBE-owned inventory at the vending facility.

(c) If a permanent vendor appointment is made, the appointed vendor shall make arrange-
ments to purchase the entire stock inventory from the exiting vendor or KBE.

(4) If an emergency appointment is made to a new vending facility where there is no existing
stock inventory, KBE shall purchase the initial inventory.

(5) If an emergency appointment is made to a vending facility where the exiting vendor has
been granted a leave-of-absence, the emergency appointee shall:

(a) Accept responsibility for total inventory of the vending facility; and

(b) Maintain an inventory of equal value, in either saleable stock or cash equivalent during
the entire emergency assignment.

Section 7. Mediation and Administrative Hearing[Vendor-Administrative-Remediesand] Pro-
cedures. (1) Mediation.

(a) A vendor who is dissatisfied with an office action arising from the operation or administra-
tion of the vending facility program, which adversely affects the vendor, has the right to request
mediation and an administrative hearing. A request shall:

1. Be submitted to the director in writingfz

2.1 within thirty (30) calendar days from the occurrence of an office action arising from the
operation or administration of the vending facility program that[which] adversely affects the
vendor, a mediation; and




2. Establish[3-Setforth] the details of the complaint.

(b) The office shall maintain a list of qualified and impartial mediators and iffwhen] a request
for mediation is received, the office shall;

1. Choose a mediator, with the agreement of the vendor, from the list and schedule a media-
tion to be held within forty-five (45) calendar days of the receipt of the request for mediation;

2. Schedule the mediation at a field office convenient to the aggrieved vendor during regular
state working hours;

3, Provide reasonable accommodations upon request;

4. Allow the Appellant to be represented by an attorney or advocate at appellant’s own ex-
pense; '

5.[6:] Send a representative to the mediation who is authorized to bind the office to an
agreement; and

6.[7Z] Not use the mediation process to deny or delay the vendor's right to pursue resolution
of the dispute through an administrative hearing.

(c) If the vendor and office mutually agree to a resolution at the mediation, that agreement
shall be documented in writing and signed by both parties before the mediation is concluded.

(d) Discussions arising from the mediation process shall not be used as evidence in any sub-
sequent hearing or arbitration.

(e) If a mutually agreeable resolution is not obtained, the vendor may submit a request for an
administrative hearing.

(2) Administrative hearing.

(a) If the vendor does not request mediation[;] or mediation does not resolve the dispute, the
vendor may request an administrative hearing, which shall be in accordance with the terms es-
tablished[set forth] in subsection (1) of this section:

(b) Upon receipt of a request for an administrative hearing, the office shall conduct an admin-
istrative hearing in accordance with KRS Chapter 13B.

(c) A vendor who is dissatisfied with the final agency decision may seek judicial review in ac-
cordance with the provisions of KRS Chapter 13B.

(3) Arbitration. A vendor who is dissatisfied with the final agency decision may request a fed-
eral arbitration by filing a complaint with the Secretary of the United States Department of Edu-
cation pursuant to 34 CF.R. 395.13.




Section 8. Kentucky/[State] Committee of Blind Vendors. The Kentucky Committee of Blind
Vendors[State-Cormitiee-of-Blind-Vendors] shall be established to actively participate with the
office in the major administrative and policy decisions affecting the overall administration of the
blind vendor program in Kentucky[Randelph-Sheppard-\ending-FaciityProgram] and to per-
form other functions consistent with 34 C.F.R. 395.14.

(1) Election procedures. The office shall provide for the biennial election of the Commit-
tee[State Committee—of Blind-\enders] consistent with the bylaws drafted by _the Commlt-

(2) Meetings of the committee.
(a) The Committee[State-Committee-of Blind-Venders] shall;
1. Conduct all meetings in accordance with the Committee bylaws and the Kentucky Open

Meetings Act as established[setfoerth] in KRS 61.800 et. seq.;

2. Mimleet at least quarterly with the director or his designee in attendance.

(3) The office shall send t[Flhe announcement of the meeting, and[with] the agenda as draft-
ed by the committee chairperson and the director_or designee, [shall-be-sent][mailed]to the
committee members, [ard—al-lvendors, and licensees{by-%BE] via electronic mail or U.S. Mail.
[Mailings-]The documents shall be provided(prepared] in alternative format as necessary.

(b) Office[The-KBE] staff shall record the official minutes of meetings and prepare and send
[rrailla copy of the minutes to all vendors and licensees after approval by the committee chair
via_electronic mail or U.S. Mail. The minutes may be provided[maied] in alternative format as
necessary.




(©)1. The office[kBE] shall make committee meeting space available to the chairperson as

necessary to conduct the[for] business of the Committee[State-Committee-of Blind-endors].
2. The director and committee chair shall develop an annual committee budget.

3. Expenses incurred by the committee members in conducting the four (4) quarterly meet-
ings shall be reimbursed from the committee’s annual budget consistent with 200 KAR 2:006.

4, Additional meetings shall be eligible for reimbursement with the approval of the KBE direc-
tor or office executive director, based on availability of funds and the purpose of the meeting.

(d) The Committee[State-Committee-of Blind-Vendors] shall adopt bylaws, which shall be ap-
proved by the office if the bylaws comply with state and federal law.

Section 9. Vendor's Rights and Responsibilities. A vendor shall:

(1) Execute a Vendor Agreement[Erterinto-an-agreement] with the office for the operation of
a [Randolph-Sheppard] vending facility[-under-the-auspices-of KBE] prior to beginning operation
of a vending facility and thereafter if required to ensure its terms remain compliant with
KBE's agreement;

(2) Operate the vending facility in accordance with accepted-business practices and in com-
pliance with all federal, state, and local laws, administrative regulations, and ordinances applica-
ble to the operation of the vending facility;

(3) Assure proper daily operation of the vending facility to meet the requirements of the
permit or agreement and vendor agreement in a business-like manner;

(4) Maintain high-quality fresh merchandise in a quantity sufficient to satisfy customer needs;

(5) Maintain personal hygiene and vending facility sanitation sufficient to meet all health

codes aDpllcable to the vending facility, and adhere to a dress code approorlate for the venqu

(6) Provide adequate pest control and janitorial services unless otherwise specified in the
vendor agreement;

(7) Post in a conspicuous place a notice stating that it is illegal to sell tobacco products to
persons under age eighteen (18) pursuant to KRS 438.310 in any vending facility where tobacco
products are sold;

(8) Require proof of age from a prospective buyer or recipient of tobacco products who may
be under the age of eighteen (18),

(9) Clean, fill, and service machines and equipment as often as necessary to ensure adequate

stock to meet the needs of the customers at the venqu facnhtv[da#yte—assu«ce—ppeper—ﬁunetkeﬂ-

(10) Assure proper functxonmq of all machines and equipment and promptly report the need
for equipment repairs;

(11)[+0)] Obtain prior written approval from the director before purchasing equipment for a
KBE vending facility from personal funds. If approved, the vendor shall arrange and pay for re-
pair and maintenance and removal, if necessary, of the personally owned equipment;

(12)[€+8] Employ and pay a substitute during times of vendor absence from a vending facility
due to vacation or sickness unless the office has made an emergency appointment for an ex-
tended leave. Preference may be given to qualified blind or visually-impaired persons if select-
ing substitutes;




(13)[(+2)] Cooperate with vending facility audits that may be performed periodically at KBE
expense;

(14)[E43)] Pay the monthly seven (7) percent set-aside amount based on net profits of all
vending facilities on schedule:

(a) The monthly set-aside payments shall be received by the office on or before the 20th of
the following month by check or money order made payable to the Kentucky State Treasurer or
through an electronic payment system established by the office;

(b) Late set-aside payments shall result in a twelve (12) percent annual interest charge plus a
five (5) percent penalty for each thirty (30) day period or portion thereof for which the set-aside
payment is in arrears, up to a maximum of twenty-five (25) percent;

(c) A twelve (12) percent annual interest charge shall be assessed for nonnegotiable checks
received until the date a replacement certified check or money order is received;

(d) A ten (10) dollar service charge shall be due for a nonnegotiable check;

(e) If a nonnegotiable check is received from a vendor, all future payments made by the ven-
dor shall be by certified check or money order;

(f) If a vendor is late in making the set aside payment to the office two (2) or more consecu-
tive months, the vendor shall be prohibited from bidding on another vending facility for one (1)
year, and

(g) If a vendor is late in making the set aside payment to the office for ninety (90) or more
calendar days, or is late in making the set aside payment to the office six (6) or more times in a
calendar year, after first affording the vendor an administrative remedy in accordance with Sec-
tion 7 of this administrative regulation, the vendor shall be subject to removal from their vend-
ing facility;

(15)[¢+4)] Pay resaleable stock suppliers promptly and retain all invoices and receipts for three
(3) calendar years;

(16)[45)] Include rebates, commissions, or bonuses received by the vendor from suppliers as
income of the vending facility and account for this income on the monthly vending facility finan-
cial report submitted to KBE on a completed Financial Report Form;

(17)[E36)](a) Utilize office-established accounting practices and bookkeeping procedures in-
cluding the establishment of a business bank account to ensure that personal and vending facili-
ty funds are not commingled; and

(b) Make available to the office upon request bank statements and other vending facility
business records for audit purposes and to satisfy ongoing financial accountability standards;

(18)[@B)](a) Submit a monthly vending facility financial report on a completed Financial Re-
port Form to be received by the office on or before the 20th of the following month, with the
expenses listed deducted as operating expenses on the report:

1. Expendable supplies used in the vending facility;

2. Substitutes for the vendor while the vendor is not present at the vending facility due to sick
or annual leave;

3. Rental and commission fees paid to building management as stipulated in the vending fa-
cility agreement;

4. Telephone and utility expenses of the vending facility;

5. Pest control services;

6. Delivery charges paid on resaleable stock;




7. Janitorial services;

8. Liability insurance;

9. License and permits required by health departments;

10. Employee wages; and

11. Employee fringe benefits;

(b) If a vendor is late in making the monthly vending facility financial report to the office two
(2) or more consecutive months, the vendor shall be prohibited from bidding on another vend-
ing facility for one (1) year;

(c) If a vendor is late in making the monthly vending facility financial report to the office for
ninety (90) or more calendar days, or is late in making the monthly vending facility financial re-
port to the office six (6) or more times in a calendar year, after first affording the vendor an ad-
ministrative remedy in accordance with Section 7 of this administrative regulation, the vendor
shall be subject to removal from their vending facility;

(19)[{18)] Reimburse at wholesale cost the vending facility for merchandise taken from the
vending facility for any personal use or charitable donation;

(20)[(49)] Be responsible for payment of any taxes levied or assessed on the operation of the
vending facility including local, state, and federal taxes;

(21)[20)](a) Obtain, maintain in effect, and pay all premiums of the following insurance cov-
erage:

1. Comprehensive general liability insurance including personal injury, bodily injury, and
product liability to meet minimum policy limits set by KBE in compliance with the terms of the
vending facility permit. The policies shall insure against any liability which may occur from the
operation by the vendor of the vending facility or in connection with the premises; and

2. Pay workers' compensation, Social Security, unemployment compensation, disability insur-
ance, and other insurance coverage required by law for both the vendor and vendor's employ-
ees;

(b) Submit proof of insurance as required by this subsection to KBE annually. All policies shall
provide for notice to KBE of any cancellation, termination, or nonrenewal of coverage; and

(c) Vendors that fail to annually submit proof of insurance as required by this subsection shall
be subject to termination or suspension of the vendor's license, after first affording the vendor
an administrative remedy in accordance with Section 7 of this administrative regulation;

(22)21)] Not bind or obligate the office or represent to an entity that the vendor is a legal
representative, agency, or employee of the office;

(23)[k22)] Not remove or move any KBE-owned equipment located at any vending facility
without approval from the director;

(24)[¢23)] Maintain a separate business bank account for deposit of all lottery sales and pro-
ceeds in a vending facility participating in lottery games for which the manager personally has
applied and been approved for the sale of lottery tickets by the Kentucky Lottery Corporation;

(25)[(24)] Adhere to the initial stock inventory requirements established in Section 6 of this
administrative regulation;

(26)[£25)] Cooperate with KBE staff in the ongoing supervision and monitoring of the vending
facility to maximize efficiency, productivity, customer satisfaction, and market potential;



(27)[¢26Y] Participate in training arranged and paid for by the office as required by KBE to cor-
rect identified deficiencies and to improve business skills. Vendors may request approval from
the office for vending facility management training;

(28)[(2A)] Request access in writing, if desired, to all program and financial data of KBE as
provided for by the Kentucky Open Records Law, KRS 61.870 through 61.884, and the federal
Randolph-Sheppard Act, 20 U.S.C. 107 through 107f. The data may be made available in alterna-
tive format. At a vendor's request, the office shall arrange a convenient time for a staff member
to assist in the interpretation of the data;

(29)[(28)] Have the opportunity to read and respond to each complaint or commendation
placed in a KBE file. A copy of the complaint or commendation shall be delivered to the named
vendor by registered or certified mail. A response received from the vendor named in the com-
plaint or commendation shall be filed with the complaint or commendation in the KBE file;[and]

(30)[{29)](a) Be prohibited from bidding on a vending facility for one (1) calendar year dating
from the date of the second late payment if the vendor fails to make two (2) consecutive month-
ly payments in any repayment schedule established pursuant to Section 6 of this administrative
regulation;

(b) Be subject to removal from althe] vending facility, after first affording the vendor an op-
portunity to request a mediation and administrative hearing[remedy] in accordance with Section
7 of this administrative regulation, if the vendor.

1. Fails to make a payment in any repayment schedule established pursuant to Section 6 of
this administrative regulation for ninety (90) or more calendar days; or

2. Is late in making the payment to the office six (6) or more times in a calendar year; and

(31) Not continue vending if KBE's right to vend at a property is terminated.

Section 10. Office's Rights and Responsibilities. The office shall:

(1) Enter permits or agreements with property management administrators on suitable feder-
al, state, and other property to establish vending facilities;

(2) Assist in stocking vending facilities with initial resaleable products in accordance with Sec-
tion 6 of this administrative regulation;

(3) Provide new and existing vending facilities with sufficient equipment to meet the terms of
the permit or agreement for operation of each vending facility. The office shall:

(a) Retain ownership of all equipment provided and paid for by KBE in each vending facility;

(b) Repair, or cause to be repaired, replace, or maintain all vending facility equipment owned
by KBE;

(c) Approve or deny vendor requests for replacement equipment if justified;

(d) Purchase additional equipment for vending facilities if sufficiently justified in terms of the
vending facility potential and permit or agreement obligations. The office shall review vendor
requests for additional equipment with accompanying justification for the investment. KBE shall
make the final decision and notify the vendor; and

(e) Approve requests, if justified, for vendor-purchased equipment.

(4) Develop financial controls to ensure financial accountability of each vending facility;

(5) Establish a seven (7) percent set-aside amount to be paid by each vending facility manag-
er assessed on the monthly net proceeds of the vending facility;



(6) Establish reasonable charges for delinquent monthly set-aside payments and nonnegotia-
ble checks as established in Section 9(13) of this administrative regulation, and take disciplinary

action for persistent delinquency or dishonored checks[errernegetiable-checks], including sus-
pension or termination of a vendor's license, after first affording the vendor the opportunity to

request mediation and an administrative hearing [ar-administrative-remedy];

(7)(a) Periodically conduct or provide for accountability reviews of vending facility financial
documentation relating to the vending facility operation; or

(b) Provide, or provide for, temporary assistance or training to a vendor determined to be
remiss in recordkeeping or reporting. If the temporary assistance or training does not correct
the deficiency, the office may require the vendor to utilize qualified bookkeeping services;

(8) Contract for periodic audits of each vending facility at office expense;

(9) Inventory and establish the wholesale value of the on-hand saleable stock inventory if a
vendor leaves a vending facility;

(10) If a vendor appointment is made, take or contract for the taking of an inventory of all
on-hand resaleable stock, valued and calculated at wholesale cost; '

(11) Determine the product types and quantities necessary for successful operation of a
vending facility if appointing a vendor to a vending facility;

(12) Provide each licensee with a copy of this administrative regulation in alternative format
as necessary;

(13) Provide each vendor with a copy of all relevant materials pertaining to the operation of
the vendor's assigned vending facility in alternative format iffes] necessary;

(14) Provide ongoing monitoring and supervision of each vending facility to ensure compli-
ance with operating agreements, permits, laws, administrative regulations, vending facility ser-
vice obligations, and generally-accepted business practices; and

(15) Provide, or provide for, ongoing training as identified by KBE staff or requested by a
vendor and approved by the director, based on availability of funding and whether the director
reasonably believes the requested training is warranted under the circumstances.

Section 11. Confidentiality. (1) All identifiable personal information concerning applicant, li-
censee, and vendors shall be confidential consistent with 34 C.F.R. 361.38. Identifiable personal
information shall include documentation from an individual's vocational rehabilitation consumer
file. Access to, or release of, the confidential personal information shall be governed by the pro-
visions of 34 C.F.R. 361.38. If the personal information is released in response to a judicial order,
the applicant, licensee, or vendor shall be notified by KBE within three (3) working days from re-
ceipt of the judicial order.

(2) All KBE documents and files pertaining to the operation of KBE vending facilities shall be
public records pursuant to KRS Chapter 61. The KBE files shall include business records concern-
ing the operation of vending facilities and shall be maintained by the office consistent with its
public purpose. Any information from KBE files pertaining to the operation of KBE vending facili-
ties may be included in bids issued for vendor vacancies and may be shared with members of
the State Committee of Blind Vendors to assist their active participation during vendor selection.

Section 12. Incorporation by Reference. (1) The following material is incorporated by refer-
ence:



(a) "Application for Vending Facility Vacancy”, February 2001; and
(b) “Financial Report, Kentucky Business Enterprises”, August 2000.

(2) This material may be inspected, copied, or obtained, subject to applicable copyright law,
at the Office of[fer] Vocational Rehabilitation, 500 Mero Street 4th Floor, Frankfort, Kentucky
40601, [Officefor-the-Blind—275-East-Main-Street-Mail-Stop-2-E)FranidortKeptueky-40621],
Monday through Friday, 8 am. to 4:30 p.m. For additional information, please visit

kcc ky.gov/vocational-rehabilitation.

CONTACT PERSON: Susie Edwards, Kentucky Office of Vocational Rehabilitation, 500 Mero
Street, 4th Floor NE, Frankfort, Kentucky 40601, phone 502-564-4440, email Susi-
eM.Edwards@ky.gov.
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EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department of Workforce Investment
Office of Vocational Rehabilitation

782 KAR 1:070. Certified driver training program.

RELATES TO: KRS 186.480(1)(b), 186.576, 186.577(4), 186.578, 186.579, 189A.010STATUTORY
AUTHORITY: KRS 186.578(7)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 186.578(7) requires the Office of Vocational
Rehabilitation[Office-for-the-Blind] to promulgate administrative regulations setting the stand-
ards for a certified driver training program to serve persons with a visual impairment. This ad-
ministrative regulation establishes standards and procedures for the certified driver training
program.

Section 1. Definitions. (1) "Applicant” is defined by KRS 186.576(1).

(2) "Bioptic telescopic device" is defined by KRS 186.576(3).

(3) "Certified driver rehabilitation specialist” means a person who has met basic professional
criteria, passed a written test, and maintained continuing education requirements to be certified
by the Association for Driver Rehabilitation Specialists, ADED, for the purpose of evaluating, ed-
ucating, and training persons with disabilities to operate or drive motor vehicles and to prepare
for a driving skills test.

(4) "Office" means the Office of Vocational Rehabilitation[is-defined-by-KRS186:576(8}].

Section 2. Certified Driver Training Program Requirements. (1) Any person or entity may apply
to the office to become a certified driver training program that satisfies the following require-
ments:

(a) At least one (1) instructor is a certified driver rehabilitation specialist or is supervised by a
certified driver rehabilitation specialist;

(b) All instructors meet the requirements of subsection (4) of this section;

(c) Any vehicle utilized:

1. Has a valid registration;

2. 1s in sound mechanical order;

3. Has one (1) operable instructor brake;

4. Has signage indicating student driver on two (2) sides and rear of vehicle; and

5. Has adaptive equipment suitable for functional limitations of students;

(d) Maintains liability coverage that meets the minimum Kentucky insurance limits; and

(e) Uses a curriculum which meets the requirements of subsection (3) of this section.

(2) The following shall be submitted to the office:

(a) Business name, address, telephone number, and office hours;

(b) Copy of the certifications and resumes of each proposed instructor;



(c) Description of the equipment, vehicles with adaptive devices, and facilities to be used in
the certified driver training program;

(d) Copy of the valid vehicle registration;

(e) Copy of the liability insurance policy that includes a mandatory ten (10) day written can-
cellation notice by the insurer to the office;

(f) A detailed copy of the curriculum used; and

(g) The fees charged per hour, per lesson, or per course.

(3) The curriculum to be used shall consist of the following sections:

(a) A theoretical course of instruction that shall include:

1. Subject matter contained in the Kentucky Drivers Manual;

2. Safe driving practices and traffic laws;

3. The "SCAN, Identify, Predict, Decide, Execute" (SIPDE) approach to perceptive driving;

4. Signs, signals, highway markings, and highway design features required for the safe opera-
tion of a motor vehicle;

5. Driving emergencies such as brake or tire failure, skidding, stuck accelerator, and running
off the roadway;

6. Potential crash locations and situations such as intersections, hydroplaning, railroad cross-
ings, multiple vehicle types in the traffic mix, and pedestrian traffic;

7. Seatbelt usage;

8. Speeding as a major contributing factor in vehicle crashes; and

9. Driver responsibility and accident reporting.

(b) A practical course instruction that shall include:

1. Demonstration, instruction, and practice in the use of the bioptic telescopic device; and

2. Behind the wheel demonstration, instruction, and practice:

a. For a minimum of thirty (30) hours for applicants who have never had an operator’s license
and fifteen (15) hours for applicants who have had an operator’s license; and

b. Consisting of:

(iy Stopping;

(ii) Starting;

(iii) Shifting;

(iv) Turning;

(v) Backing;

(vi) Parallel parking;

(vii) Steering; and

(viii) Driving in residential, medium city, and highway traffic.

(4) Any instructor in an approved certified driver training program shall:

(a) Be at least twenty-one (21) years of age;

(b) Have a four (4) year college degree. Experience as a professional driver education instruc-
tor shall substitute year-for-year for the college education if the individual is a high school
graduate or equivalent;|

(c)-Be of good-moral character]

" (Q)[¢eh] Never have been convicted of a felony;

(d)te)] Never have been convicted of a violation of KRS 189A.010 or its equivalent from an-

other jurisdiction;



(e)[¢B] Never have been convicted or administratively found guilty of refusing to submit to a
test to determine blood alcohol content or drugs in the system;

(Nltey] Possess a valid driver’s license and have fewer than six (6) points assigned pursuant to
601 KAR 13:025 on his driving history record;

{q)[¢R)] Not have had a suspended or terminated(-his] driving privilege withdrawn-for any rea-
son in the past five (5) years;

(N [Enrel-inand-]Successfully[suecessfully] complete the bioptic driving instructor training
course offered by the office; and

()] Obtain at least five (5) hours [anaually] of continuing education in low vision_rehabilita-
tion each year. :

(5) The certified driver training program shall review the driving history record and continuing
education requirements of its instructors annually.

Section 3. Certification. (1) The office shall issue a certificate to alan-appreved] certified driv-
er training program as established in Section 5 of this administrative regulation.

(2) Each certificate shall be valid for three (3) years from the date of issue. Certificates shall
not be[are-not] transferable. If there is a change of ownership, a new application shall be sub-
mitted.

Section 4. Performance Inspections. (1) The office may conduct a random or routine perfor-
mance inspection of a certified driver training program.

(2) The certified driver training program shall be notified in writing of any deficiency discov-
ered in the performance inspection.

(3) The deficiency shall be corrected prior to the next scheduled student or the certified driver
training program'’s approval shall be withdrawn by the office.

Section 5. Acceptance Into a Certified Driver Training Program. (1) An eligible applicant shall:
(a) Meet the minimum visual requirements of KRS 186.578(1);

(b) Obtain the bioptic telescopic device; and

(c) Successfully complete a functional visual assessment by the office.

(2) An eligible applicant shall[may] be accepted into a certified driver training program.

CONTACT PERSON: Susie Edwards, Vocational Rehabilitation Administrator, Office of Voca-
tional Rehabilitation, 500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957, phone 502-
782-3456, fax 502-564-6745, email SusieM.Edwards@ky.gov.



EGCEIVIE
JUN 8 202

ARRS

KENTUCKY LABOR CABINET

Andy Beshear Jamie Link
Governor Mayo-Underwood Building Secretary
500 Mero Street, 3rd Floor

. i Frankfort, KY 40601 e .
Jacqueline Coleman Telophone: (502) 564-3070 Vickia L ¥itas

Lieutenant Governor Deputy Secretary

June 8, 2022

Senator Stephen West and Representative David Hale
¢/o Emily Caudill, Regulations Compiler

Legislative Research Commission

029, Capitol Annex

702 Capitol Avenue

Frankfort, Kentucky 40601

Dear Ms. Caudill:

After discussions with Administrative Regulation Review Subcommittee staff involving
803 KAR 5:005, the Labor Cabinet proposes the attached Subcommittee Substitute to
803 KAR 5:005.

Thank you.
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Subcommittee Substitute

LABOR CABINET
(As Amended at ARRS)

803 KAR 5:005. Employee access to or use of federal tax information; required criminal
background check.

RELATES TO: KRS 18A.095, 336,015, 336.040, 336.125

STATUTORY AUTHORITY: KRS 336.125

NECESSITY, FUNCTION, AND CONFORMITY: KRS 336.040 requires the Labor Cabinet to
exercise all administrative functions of the state concerned with the employer-employee
relationship. KRS 336.125 requires the Labor Cabinet to promulgate administrative regulations to
establish requirements concerning criminal background checks for prospective and current
employees, including contract staff, with access to or use of federal tax information (FTI). This
administrative regulation establishes the guidelines to implement the requirements set forth in
KRS 336.125 and IRS Publication 1075.

Section 1. Definitions. (1) "Applicant" means an individual who applies for employment with
the Labor Cabinet or its offices, or a contractor working on behalf of the Cabinet or its offices,
who has, or will likely have, access to or use of FTl in their regular course of business.

(2) "Contract staff” means an individual employed by the Labor Cabinet or its offices, or a
contractor working on behalf of the Cabinet or its offices, who [that] does not meet the definition
of [“]Jemployee[~] in this section.

(3) "Criminal background check" means a national and state fingerprint-supported criminal
history background investigation performed in accordance with KRS 336.125.

(4) "Employee" means either a [“]classified employee[*] as defined by KRS 18A.005(7), an
[*Junclassified employee[”] pursuant to KRS 18A.115, or a [“Jfederally funded time-limited
employee[~] as defined by KRS 18A.005(15).

(5) "Disqualifying offense" means a conviction, plea of guilty, Alford plea, or plea of nolo
contendere to any felony, misdemeanor, or offense the nature of which indicates that the
applicant, employee, or contract staff constitutes an unreasonable and immediate risk to the
security of FTI (including [e-g-] crimes of theft or dishonesty), unless the Labor Cabinet or its
offices determine there are mitigating circumstances that sufficiently remediate the existing risk.

(6) "Federal tax information" or "FTI" means federal tax returns and return information received
directly from the IRS or obtained through an authorized secondary source, such as the Social
Security Administration (SSA), Federal Office of Child Support Enforcement (OCSE), Bureau of
Fiscal Service (BFS), Centers for Medicare and Medicaid Services (CM[~]) or any entity acting on
behalf of the IRS pursuant to an IRC 6103 Agreement.

(7) "Office" means any agency, office, department, or commission within the Labor Cabinet.

(8) "Responsible agency" means an office within the Labor Cabinet, or contractor working on
behalf of an office, that employs or offers a job to an individual in a position for which the job
duties include access to or use of FTI.



Section 2. Requirements for Criminal Background Checks.

(1) The Labor Cabinet shall require prospective and current employees of the Cabinet or its
offices, including contract staff, whose job duties include access to or use of FTI to submit to a
fingerprint-based national and state criminal background check as a condition of initial or
continued employment. The criminal background check shall occur:

(a) After the applicant is offered a job but before he or she begins working; and

(b) At least once every five (5) years for current employees or contract staff.

(2) The Labor Cabinet, its offices, or responsible agency that requests a fingerprint-based
national and state criminal background check for an applicant, current employee, or contract staff
shall incur all fees associated with the cost of each criminal background check requested.

(3) For contract staff employed by an entity under contract with the Labor Cabinet or its offices,
it shall be sufficient for the purposes of this administrative regulation for the entity under contract
to provide a national and state criminal background check for contract staff anticipated to have
access to or use of FTI in their work for the Labor Cabinet or its offices. The national and state
criminal background check provided by the entity under contract shall [must] have been
completed within two (2) years of the start date for contract staff.

(4) The Labor Cabinet, its offices, or responsible agency shall not employ any person in a
position for which the job duties include access to or use of FTI if the individual refuses to consent
to a fingerprint-based national and state criminal background check.

(5) The Labor Cabinet, its offices, or responsible agency shall notify each apphcant current
employee, or contract staff determined to have a disqualifying offense.

Section 3. Disqualification. The Labor Cabinet, its offices, or responsible agency shall not
employ or contract with an individual with a disqualifying offense as defined in Section 1(5) of this
administrative regulation or whose background check reveals any information that bears upon
the fitness of the individual to work in a position with access to or use of FTI. The Labor Cabinet,
its offices, or responsible agency shall have the sole discretion to determine if an applicant, current
employee, or contract staff is suitable to work in a position with access to or use of FTl and ensure
its protection and security in accordance with KRS 336.125, IRS Publication 1075, and any other
relevant policy or procedure concerning the confidentiality of FTI.

Section 4. Individuals Ineligible to be Hired. The Labor Cabinet, its offices, or responsible agency
may refuse to hire, contract with, or permit to work any applicant that submits to a criminal
background check if one (1) or more of the following conditions apply:

(1) The applicant refuses to provide photo identification and Social Security Number;

(2) The applicant fails to submit their fingerprints at an authorized collection site within five (5)
business days of receiving notice to submit fingerprints;

(3) Upon completion of the criminal background check, the Labor Cabinet, its offices, or
responsible agency receives notice that the applicant is found to have a disqualifying offense; or

(4) Final and acceptable disposition of a criminal charge related to a disqualifying offense is
not provided to the Labor Cabinet, its offices, or responsible agency within sixty (60) days of
fingerprint submission.

Section 5. Notice of a Disqualifying Offense — Applicants.



(1) Upon completion of the criminal background check, the Labor Cabinet, its offices, or
responsible agency shall notify applicants determined to have a disqualifying offense.

(2) If an applicant wishes to obtain information concerning the disqualifying offense or
challenge the accuracy of a criminal background check, the Labor Cabinet, its offices, or
responsible agency shall refer the applicant to the appropriate state or federal law enforcement
agency.

Section 6. Notice of Disqualifying Offense, Reconsideration, and Appeal — Current Employees.
(1) Upon completion of a criminal background check, the Labor Cabinet, its offices, or responsible
agency shall notify current employees determined to have a disqualifying offense. A current
employee found to have a disqualifying offense shall immediately be removed from duties with
access to or use of FTI.

(2) Upon receipt of notice of a disqualifying offense, a current employee removed from
responsibilities requiring FTI access or use may submit a written request for reconsideration to
the Labor Cabinet's Division of Human Resources no later than fourteen (14) calendar days from
the date the notice is issued.

~ (3) The current employee’s request for reconsideration shall include the following information:

(a) A written explanation of each disqualifying offense, including:

1. A description of the events related to the disqualifying offense;

2. The number of years since the occurrence of the disqualifying offense;

3. The age of the offender at the time of the disqualifying offense;

4. Evidence that the individual has pursued or achieved rehabilitation with regard to the
disqualifying offense; and

5. Any other relevant and mitigating circumstances regarding the disqualifying offense;

(b) Official documentation showing that all fines, including court-imposed fines, costs or
restitution, have been paid, or documentation demonstrating adherence to a payment schedule,
if applicable;

(c) The date probation or parole was satisfactorily completed, if applicable; and

(d) Employment and character references, including any other evidence demonstrating the
ability of the individual to competently perform the employment responsibilities.

(4) A current employee who requests reconsideration may be retained on staff during the
review process subject to the following factors:

(a) The nature and severity of the disqualifying offense;

(b) The disposition of the disqualifying offense;

(c) The time elapsed since the disqualifying offense;

(d) The employee's personnel history; and

(e) Whether the employee may be assigned other duties that do not require access to or use
of FTI.

(5) After review, the Labor Cabinet, its offices, or responsible agency may:

(a) Transfer the employee to another open position at the same pay grade or lower within the
Labor Cabinet, its offices, or responsible agency for which the employee is qualified and for which
access to or use of FTl is not part of the job responsibilities;



(b) Dismiss the employee if it is determined that the nature of the disqualifying offense presents
an immediate, serious and irreparable risk to FTI if the employee's job duties require access to or
use of FTI;

(c) Redefine the employee’s job responsibilities to exclude those functions that require access
to or use of FTl; or

(d) Any other action permitted by law.

(6) The appointing authority as defined in KRS 18A.005(1), or his or her designee, shall issue a
final written determination regarding the reconsideration request. The appointing authority or his
or her designee shall notify the employee of the final determination no later than thirty (30)
calendar days from receipt of the written request for reconsideration, and the notice shall include
any personnel action to be taken by the Labor Cabinet, its offices, or responsible agency as a result
of the final determination.

(7) The current employee may have the right to appeal an action taken by the Labor Cabinet,
its offices, or responsible agency pursuant to the applicable sections of KRS Chapter 18A and the
Kentucky Administrative Regulations.

Section 7. Notice of Disqualifying Offense — Contract Staff.

(1) Upon completion of the criminal background check, any contract staff found to have a
disqualifying offense shall immediately be subject to one (1) or more of the following actions at
the sole discretion of the Labor Cabinet, its offices, or responsible agency:

(a) Termination;

(b) If permitted by the contract, removed from all duties requiring access to or use of FTI and
assigned other duties that do not require access to or use of FTI; or

(c) Any other action permitted by law.

(2) The Labor Cabinet, its offices, or responsible agency shall notify the contract staff of the
action or actions taken within seven (7) days of discovery of the disqualifying offense.

(3) If the contract staff wishes to obtain information concerning the disqualifying offense or
challenge the accuracy of a criminal background check, the Labor Cabinet, its offices, or
responsible agency shall refer the applicant to the appropriate state or federal law enforcement
agency.

Section 8. Challenges to Criminal Background Check Information. An individual subject to a
criminal background check required by KRS 336.125 and this administrative regulation shall have
the right to request and review the results of his or her national and state criminal background
check and to request correction of any inaccurate information. All corrections shall [must] be
addressed with the Federal Bureau of Investigation or the Department of Kentucky State Police;
the Labor Cabinet cannot assist with this process or correct any inaccurate information.

Section 9. Pardons, Diversions, and Expungements. An applicant, employee, or contract staff
who has received a pardon for a disqualifying offense, has had a disqualifying offense dismissed
after successful completion of a diversion program, or has had the disqualifying offense expunged
shall not be barred from employment with the Labor Cabinet, its offices, or responsible agency in
a position with job duties that include access to or use of FTI for reasons related to the underlying
disqualifying offense(s).



CONTACT PERSON: Rebecca Rodgers, Executive Staff Advisor, 500 Mero Street, 3rd Floor, Mayo
Underwood Bldg, phone 502-782-1350, email rebecca.rodgers@ky.gov.
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Dear Co-Chairs West and Hale:
After discussions with Administrative Regulation Review Subcommittee staff of the issues

" raised by 810 KAR 3:020, the Kentucky Horse Racing:Commission proposes the attached
amendment to 810 KAR 3:020.

Very truly yours,

Jennifer Wolsing
KHRC General Counsel
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PUBLIC PROTECTION CABINET
Kentucky Horse Racing Commission

810 KAR 3:020. Licensing of racing participants.

RELATES TO: KRS 12.357, 230.215, 230.260, 230.280, 230.290, 230.300, 230.310, 230.320, 230.330
STATUTORY AUTHORITY: KRS 12.357, 230.215(2), 230.240(2), 230.260(4), 230.290(2), 230.310(1)
NECESSITY, FUNCTION, AND CONFORMITY: KRS 230.215(2) authorizes[grants] the Kentucky Horse
Racing Commission [the-authority]to regulate conditions under which horse racing shall be conducted
in Kentucky. KRS 230.310(1) requires[autherizes] the commission to establish licensing requirements for
participation in horse racing. This administrative regulation establishes licensing procedures and
requirements for participation in horse racing. '

Section 1. Definitions.

(1) "Person" means an individual, proprietorship, firm, partnership, joint venture, joint stock company,
syndicate, business, trust, estate, company, corporation, limited liability company, association, club,
committee, organization, lessor, lessee, racing stable, farm name, or other group of persons acting in
concert.

(2) "Restricted area" means a portion of association grounds to which access is limited to licensees
whose occupation or participation requires access, and to those individuals accompanying a licensee as
permitted by the association.

Section 2. Persons Required to Be Licensed.
(1) A person shall not participate in pari-mutuel racing under the jurisdiction of the commission without
a valid license issued by the commission.
(2) License categories shall include:

(a) Association employee;

(b) Assistant trainer;

(c) Claiming;

(d) Commission member;

(e) Commission employee;

(f) Dental technician;

(g) Driver;
1. Qualifying-fair (QF) license;
2. Provisional (P) license; and
3. Full (A) license;

(h) Driver/trainer;

(i) Equine therapist;

() Exercise rider;

(k) Farm manager or agent;

(I) Farrier; ‘

(m) Farrier apprentice,

(n) Jockey;

(o) Jockey agent;



(p) Jockey apprentice;
(g) Matinee driver;
(r) Mutuel employes;
. (s) Owner;
(t) Owner (Temporary),
(u) Owner/assistant trainer;
(v) Owner/trainer;
(w) Owner/trainer/driver;
(x) Owner/driver;
(y) [Racing-departmentemployee;
) Racing official;
(z)[taa)] Special event employee;
(aa)[{bb)] Stable agent;
(bb)[{ee)] Stable employes;
(cc) [{dd)][tce)] Steeplechase jockey;
(dd)[tee}][taeh] Trainer;
(ee) [{fh][tee)] Vendor,
{fﬂ[fgg}][éf-’f}] Vendor employee;
(gg) [t} [tgep] Veterinarian;
(hh) [{ii}][(xR)] Veterinary assistant; and
(D [GR]161H] Veterinary technologist or technician.
(3) A person working at a licensed racing association in the Commonwealth shall obtain a valid license
issued by the commission. The executive director, chief racing steward, the presiding judge, or their
designee may refuse entry or scratch any horse involving any person who, after being requested to
obtain a valid license, fails or is unable to obtain a license. :
4
(a) A person required to be licensed shall submit:
1. A completed written application on the form Licensing Application, 3-020-1, or a multi-
jurisdictional license form pursuant to Section 8 of this administrative regulation; and
2. The fee required by Section 6 of this administrative regulation.
(b) A temporary license may be obtained by an authorized representative of an owner in accordance
with Section 18 of this administrative regulation.
(c) A conditional license may be issued by the commission or its designee.

Section 3. General License Application Requirements for All Applicants.
(1) Any person required to be licensed by Section 2 of this administrative regulation and desiring to
participate in horse racing in the Commonwealth may apply to the commission for a license.
@ |
(@) An application may be submitted on or after November 1 of the calendar year preceding the
calendar year in which the license is to be in force. ’
(b) An application shall be submitted no later than twenty-four (24) hours after an applicant has arrived
on association grounds, unless a temporary license is obtained in accordance with Section 18 of this
administrative regulation.
(c) The license application shall be reviewed and the license issued by commission personnel.
(3) Information provided on or with a license application shall be complete and correct. Material
misrepresentation by a license applicant or his or her agent shall result in an immediate license

2



suspension, revocation, refusal, or denial, or imposition of a fine by the commission or the chief racing
steward or presiding judge. ’
4
(a). An applicant for licensing shall be a minimum of sixteen (16) years of age except as provided by
paragraph (b) of this subsection. An applicant may be required to submit a certified copy of his or her
birth certificate or work permit.
(b) The commission may grant an owner's license to a person less than sixteen (16) years of age if the
person's parent or legal guardian is licensed by the commission. An application under this subsection
shall be signed by the applicant's parent or legal guardian in the presence of one (1) or more of the
stewards or judges.
(5) An application from a person or other entity consisting of more than one (1) individual person
desiring to race horses in the Commonwealth shall, upon request, in addition to designating the person
or persons representing the entire ownership of the horses, be accompanied by documents which fully
disclose the identity, degree, and type of ownership held by all individual persons who own or control
a present or reversionary interest in the horses.
(6) The commission shall notify an applicant that the license has been issued or denied. If all
requirements for licensure are met, a license shall be issued to the license applicant.

Section 4. Additional Licensing Requirements for Standardbred Driver's License.
(1) A person desiring to drive a harness horse at a race meeting licensed by the commission shall obtain
a license from:
~(a) The commission; and
(b) The United States Trotting Association, Standardbred Canada, or appropriate international harness
racing governing agency.
(2) Commission licenses. A driver's license from the commission shall be issued in one the following
categories:
~ (a) A qualifying-fair (QF) license, which shall be valid for fairs, matinees, qualifying races, and if
approved by the presiding judge, nonwagering races at extended pari-mutuel meetings;
(b) A provisional (P) license, which shall be valid at falrs matinees, qualifying races, and extended pari-
mutuel meetings; or
() A full (A) license, which shall be valid at all race meetings.
(3) License advancement. An applicant shall initially obtain a qualifying-fair license. Advancement to a
provisional license and a full license shall be determined by Rule 17, Sections 1 through 10, of the United
States Trotting Association, 2009/2010.
(4) General qualifications. An applicant for a driver's license shall:
(a)
1. Be at least sixteen (16) years of age for a (QF) license;
2. Be at least eighteen (18) years of age for a (P) or (A) license; and
3. Not be denied a driver's license solely on the basis of age if the applicant has previously held any
type of license; and
(b) Submit satisfactory evidence of an eye examination indicating:
1. 20/40 corrected vision in both eyes; or
2. If one (1) eye is blind, at least 20/30 corrected vision in the other eye.

Section 5. Additional Licensing Requirements for Specific Licenses.
(1) Veterinary personnel.



(a) An application from a person desiring to treat, prescribe for, or attend to any horse on association
grounds as. a practicing veterinarian shall be accompanied by evidence that the person is currently
licensed as a veterinarian by the Commonwealth of Kentucky.
(b) An application from a person desiring to work on association grounds as a veterinary technologist
or veterinary technician shall be accompanied by:
1. Evidence that the person is currently registered as a veterinary technologist or veterinary technician
by the Commonwealth of Kentucky; and
2. A Veterinarian Approval Form, KHRC 3-020-4, signed by a licensed veterinarian certifying that the
applicant is working for the veterinarian.as required by KRS 321.443.
(c) An application from a veterinary assistant shall be accompanied by a Veterinarian Approval Form,
KHRC 3-020-4, signed by a licensed veterinarian certifying that the applicant works for him or her as
required by KRS 321.443. _
(d) Equine therapist. An application from an equine'thérapist not defined by KRS Chapter 321 shall be
accompanied by a Veterinarian Approval Form, KHRC 3-020-4, signed by a licensed veterinarian and
the chief state veterinarian attesting to the skill and integrity of the applicant. '
(2) Farriers. An application from a person not previously licensed in the capacity of farrier shall submit a
diploma or other document signifying successful completion of a farrier course or examination
recognized by the American Farrier's Association, or submit a letter of recommendation from a licensed
farrier.
(3) Standardbred Licensees.
(@) A standardbred owner, trainer, owner/trainer, driver, driver/trainer, owner/trainer/driver, or
owner/driver shall have a valid license issued by the United States Trotting Association, Standardbred
Canada, or other appropriate international harness racing governing agency in order to participate in
pari-mutuel racing in Kentucky. ‘
(b) Any standardbred horse under lease shall race in the name of the lessee and a copy of the lease
shall be filed with the clerk of the course. A standardbred horse shall not race under lease without an
eligibility certificate issued by the United States Trotting Association, Standardbred Canada, or other
appropriate international harness racing governing agency in the name of the lessee. Both the lessee
and lessor shall be licensed by the commission prior to post.
(c) If any licensed standardbred trainer is absent from a racing meet for more than six (6) days, the
trainer shall appoint and have properly licensed a new trainer of record.
(4) Special event licenses.
(a) A special event license shall be:
1. Issued to employees who are employed by an association only for the duration of a special event;
and '
2. Valid for the days of the event only.
(b) The duration of the license shall not exceed three (3) calendar days.

Section 6. Licensing Fees.
(1) Except as provided by subsection (2) of this section, the following annual fees shall accompany
the application and shall not be refundable:
(a) Association employee:
1. For thoroughbreds: $25;
2. For standardbreds: $25; or
3. For other horses: $10;
(b) Assistant trainer:;




1. For thoroughbreds: $150; or
2. For other horses: $35;

(c) Claiming: $150;

(d) Dental technician: $100;

(e) Driver: $125;

(f) Driver/trainer: $125;

(9) Equine therapist:
1. For thoroughbreds: $50;
2. For standardbreds: $50; or
3. For other horses: $25;

(h) Exercise rider: $10;

(iy Farm manager or agent:
1. For thoroughbreds: $50;
2. For standardbreds: $50; or
3. For other horses: $25;

(j) Farrier:
1. For thoroughbreds: $100;
2. For standardbreds: $100; or
3. For other horses: $35;

(k) Farrier apprentice:
1. For thoroughbreds: $50;
2. For standardbreds: $50; or
3. For other horses: $25;

(I) Jockey:
1. For thoroughbreds: $150; or
2. For other horses: $35;

(m) Jockey agent:
1. For thoroughbreds: $150; or
2. For other horses: $35;

(ny Jockey apprentice:
1. For thoroughbreds: $100; or
2. For other horses: $35;

(0) Matinee driver: $125;

(p) Mutuel employee:
1. For thoroughbreds: $50;
2. For standardbreds: $50; or
3. For other horses: $20;

(g) Owner:
1. For thoroughbreds: $150;
2. For standardbreds: $125; or
3. For other horses: $35;

(r) Owner (temporary):
1. For thoroughbreds: $150;
2. For standardbreds: $125; or
3. For other horses: $35;

(s) Owner/assistant trainer:



1. For thoroughbreds: $150; or
2. For other horses: $35;
(t) Owner/trainer:
1. For thoroughbreds: $150;
2. For standardbreds: $125; or
3. For other horses: $35;
(u) Owner/trainer/driver: $125;
(v) Owner/driver: $125;
(w) [Racing-department-employee:$100;
feJRacing official:
1. For thoroughbreds: $100;
2. For standardbreds: $100; or
3. For other horses: $35;
() [6A] Special event employee: $10;
() [€2)] Stable agent: $50;
(z)[taa}] Stable employee:
1. For thoroughbreds: $10;
2. For standardbreds: $5; or
3. For other horses: $5;
(aa)[tbb)][taa)] Steeplechase jockey: $150;

(bb)[{e€)][{bb)] Trainer:
1. For thoroughbreds: $150;

2. For standardbreds: $125; or

3. For other horses: $35;
(cc)[fdd}][(ee)] Vendor:

1. For thoroughbreds: $50;

2. For standardbreds: $50; or

3. For other horses: $25;
(dd) [tee}][{ddh] Vendor employee: $25;

(ee) [{ff}][(ee)] Veterinarian:
1. For thoroughbreds: $150;

2. For standardbreds: $125; or
3. For other horses: $35;
(D) [fgg}] (5] Veterinary assistant:
1. For thoroughbreds: $50;
2. For standardbreds: $50; or
3. For other horses: $25; or v
(ag)[thh)]ltge)] Veterinary technologist or technician:
1. For thoroughbreds: $50;
2. For standardbreds: $50; or
3. For other horses: $25.
(2) A military spouse meeting the requirements of KRS 12.357(1) shall not be required to pay the
licensure fee if:
(a) The fee waiver is requested on the Licensing Application form, 3-020-1; and
(b) The documentation required by KRS 12.357(2) is submitted with the application.
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(3) A replacement fee for a duplicate license shall be ten (10) dollars, except that this fee shall be
waived for the first duplicate license issued during any calendar year.

Section 7. Fingerprinting.
(1) If requested by the commission, a license applicant shall furnish to the commission a set of
fingerprints or submit to fingerprinting prior to issuance of a license.
(2) If the license applicant has been fingerprinted in the Commonwealth or another racing jurisdiction
within the five (5) years preceding the date of the license application, then the commission may accept
the previous fingerprints or require new fingerprints.
(3) The cost of fingerprinting and fingerprint analysis shall be paid by the license applicant.

Section 8. Multi-state/National Licenses.
(1) In lieu of the commission license application form, an applicant may submit an ARCI Multi-
Jurisdiction Racing License Owner's Application or the National Racing License Application or Renewal
Application. '
(2) The commission shall accept a multi-state or national license if it complies with licensing
requirements in this administrative regulation and KRS Chapter 230.

Section 9. Consent to Investigate by License Applicants and Licensees. After an applicant files a license
application, the commission may:
(1) Investigate the criminal background, employment history, and racing history record of the applicant;
(2) Engage in research and interviews to determine the applicant's character and qualifications; and
(3) Verify information provided by the applicant. '

Section 10. Search and Seizure.

(1) The commission or designee may search any location described in KRS 230.260(7).

(2) The commission or designee may seize any medication, drug, substance, paraphernalia, object, or

device in violation or suspected violation of KRS Chapter 230 or KAR Title 810.

(3) A licensee shall:
(a) Cooperate with the commission or designee during an investigation; and

_ (b) Respond correctly to the best of the licensee's knowledge if questioned by the commission or
designee about a racing matter.

(4) A licensee shall consent to out-of-competition testing in accordance with 810 KAR 8:040.

Section 11. Employer Responsibility.
(N _
(a) An employer shall not employ an unlicensed person for a position that requires a license under KRS
230.300 or 230.310 or this administrative regulation.
(b) If an employer violates subsection (a) of this subsection, the employer may be subjected to license
suspension, denial, or revocation under KRS Chapter 230 or KAR Title 810. _
(2) Every employer shall report in writing to the commission or its designee, within twenty-four (24)
hours, the discharge of any licensed employee, including the employee's name, occupation, and reason
for the discharge.
(3) Every employer shall be responsible for ensuring compliance with all applicable employment laws.
.(4) The license application of an employee shall be signed by the employer.
(5) A licensed employer shall carry workers' compensation insurance covering his or her employees as
required by KRS Chapter 342.
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Section 12. Financial Responsibility.
(1) A licensee shall maintain financial responsibility during the period for which the license is issued.
(2) A licensee's failure to satisfy a final judgment rendered against him or her by a Kentucky court, or a
domesticated judgment from another jurisdiction, for goods, supplies, services, or fees used in the
course of any occupation for which a license is required by this administrative regulation shall constitute
a failure to meet the financial responsibility requirements of KRS 230.310. ]
(3) If the licensee fails to show just cause for his or her failure to satisfy the judgment, then his or her
license may be suspended or revoked until the licensee provides written documentation of satisfaction
of the judgment. '
(4) An applicant for a license may be required to submit evidence of financial responsibility to the
commission if a judgment has been rendered against him or her.

Section 13. Voluntary Withdrawal of License Application.
(1) A license applicant may with the approval of the license review committee voluntarily withdraw his
or her license application from the license review process.
(2) If the applicant chooses to voluntarily withdraw his or her application, then the withdrawal shall not
constitute a denial or suspension of a license and shall be without prejudice.
(3) The stewards or judges shall issue a ruling noting a withdrawal, and the ruling shall be communicated
to the Association of Racing Commissioners International.

Section 14. License Review Committee. :
(1) The executive director, chief racing steward, presiding judge, or director of licensing may refer a
license application to the license review committee in lieu of denying the application.
(2) The license review committee shall be composed of the executive director or designee, the director
of licensing or designee, the chief state steward or presiding judge or their designee, and at least one
(1) other commission member or commission staff member as designated by the executive director. At
least three (3) members of the committee shall participate in any license review committee meeting.
(3) If a referral to the committee is made, then a license shall not be issued until the committee makes
a favorable ruling on the license application. The applicant may be required by the committee to appear
personally. If the committee is unable to make a favorable ruling on the license application, then the
committee may give the license applicant the opportunity to voluntarily withdraw his or her license
application in accordance with Section 13 of this administrative regulation. If the license applicant does
not wish to voluntarily withdraw his or her application, then the committee shall deny the application.
(4) The denial of the application may be appealed in accordance with KRS Chapter 13B.
(5) In the alternative, the commission, the license review committee, or the executive director may refer
the case directly to the commission without denial or approval of the application.

Section 15. License Denial, Revocation, or Suspension.
(1) The commission, executive director, chief racing steward or presiding judge, or director of licensing
may deny a license application, and the commission or chief state steward or presiding judge may
suspend or revoke a license, or otherwise penalize in accordance with KRS 230.320(1) a licensee, or other
person participating in horse racing, for any of the following reasons:
(a) The public interest, for the purpose of maintaining proper control over horse racing meetings or
pari-mutuel wagering, may be adversely affected if the license is issued;
(b) The licensee or applicant has any felony or misdemeanor criminal conviction from any jurisdiction,
including having entered into any form of diversionary program, within fifteen (15) years preceding
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the date of submission of a license application, provided all requirements of KRS 335B.010 et seq.
are satisfied;

(¢) The licensee or applicant has pending criminal charges or is criminally charged during the license
period in any jurisdiction; : _
(d) The licensee or applicant has had a license issued by the legally constituted racing or gaming
commission of a state, province, or country denied, suspended, or revoked;

(e) The licensee or applicant has had a license issued by the Commonwealth revoked, suspended, or
denied; ‘

(f) The licensee or applicant has applied for and received a license at less than sixteen (16) years of
age, except as permitted in Section 3 of this administrative regulation;

(@) The licensee or applicant has made a material misrepresentation, falsification, or omission of
information in an application for a license;

(h) The licensee or applicant has been ejected, ruled off, or excluded from racing association grounds
in the Commonwealth of Kentucky or a racetrack in any jurisdiction;

(i) The licensee or applicant has violated or attempted to violate a statute, administrative regulation,
or similar rule respecting horse racing in any jurisdiction;

(i) The licensee or applicant has perpetrated or attempted to perpetrate a fraud or misrepresentation
in connection with the racing or breeding of a horse or pari-mutuel wagering;

(k) The licensee or applicant has caused, attempted to cause, or participated in any way in an attempt
to cause the pre-arrangement of a race result, or has failed to report knowledge of this kind of activity
immediately to the stewards or judges;

(I) The licensee or applicant has demonstrated financial irresponsibility as described by Section 12 of
this administrative regulation;

(m) The licensee or applicant has knowingly failed to disclose to the commission complete ownership
or beneficial interest in a horse entered to be raced;

(n) The licensee or applicant has misrepresented or attempted to misrepresent facts in connection with
the sale of a horse or other matter pertaining to racing or registration of a thoroughbred;

(0) The licensee or applicant has offered, promised, given, accepted, or solicited a bribe in any form,
directly or indirectly, to or by a person having any connection with the outcome of a race, or failed to
report conduct of this nature immediately to the stewards or judges;

(p) The licensee or applicant has abandoned, mistreated, abused, neglected, or engaged in an act of
cruelty to a horse;

(q) The licensee or applicant has engaged in conduct that is against the best interest of horse racing,
or compromises the integrity of operations at a track, training facility, or satellite facility;

() The licensee or applicant has knowingly entered, or aided and abetted the entry, of a horse ineligible
or unqualified for the race entered; ‘
(s) The licensee or applicant has possessed on association grounds, without written permission from
the commission or the chief state steward or presiding judge, any appliance or device, other than an
ordinary whip, which could be used to alter the speed of a horse in a race or workout;

(t) The licensee or applicant has violated any of the alcohol or substance abuse provisions in KRS
Chapter 230 or 810 KAR 2:030;

(u) The licensee or applicant has failed to comply with a written order or ruling of the commission, the
stewards, or the judges pertaining to a racing matter or investigation;

(v) The licensee or applicant has failed to answer truthfully questions asked by the commission or its
representatives pertaining to a racing matter; ' ‘



(w) The licensee or applicant has failed to return to an association any pu rse money, trophies, or awards
paid in error or ordered redistributed by the commission;
(x) The licensee or applicant has participated in or engaged in any conduct of a disorderly nature on
association grounds, including[which-includes-but-is-notlimited-to].
1. Failure to obey the stewards' or judges' or other official's orders that are expressly authorlzed by
KAR Title 810[the-administrativeregulations-of the-conumission];
2. Failure to race when programmed unless excused by the stewards or judges;
3. Fighting;
4. Assaults;
5. Offensive and profane language;
6. Smoking on the track in colors during actual racing hours;
7. Warming up a horse prior to racing without colors; and
8. Disturbing the peace;
(y) The licensee or applicant has used profane, abusive, or insulting language to or interfered with a
commission member, employee or agent, or racing official, while these persons are in the course of
discharging their duties;
(z) The licensee or applicant is unqualified to perform the duties for which the license is issued;
(aa) The licensee or applicant has discontinued or is ineligible for the activity for which the license is
to be issued, or for which a previous or existing license was issued;
(bb) The licensee or applicant has made a material misrepresentation in the process of registering,
nominating, entering, or racing a horse as Kentucky owned, Kentucky bred, or Kentucky sired;
(cc) The licensee or applicant has failed to pay a required fee or fine, or has otherwise failed to comply
with KRS Chapter 230 or KAR Title 810;
(dd) The licensee or applicant has failed to comply with a written dlrectlve or ruling of the commission
" or the chief state racing steward or presiding judge;
(ee) The licensee or applicant has failed to advise the commission of changes in the application
information as required by Section 17 of this administrative regulation;
(ff) The licensee or applicant has failed to comply with the temporary license requirements of Section
18 of this administrative regulation;
(gg) The licensee or applicant has violated the photo identification badge requirements of Section 21
of this administrative regulation;
(hh) The licensee or applicant has knowingly aided or abetted any person in violation of KRS Chapter
230, KAR Title 810, or any other statute or administrative regulation pertaining to horse racing;
(i) The licensee or applicant has hired an unlicensed person required by KRS 230.300, 230.310, or this
administrative regulation to be licensed;
(j) The licensee or applicant, being a person other than a licensed veterinarian, has possessed on
association grounds:
1. A hypodermic needle, hypodermic syringe, or other ‘device that[which] could be used to
administer any substance to a horse, except as permitted by 810 KAR 8:010, Section 3(5); or
2. A medication, stimulant, sedative, depressant, local anesthetic, or any other foreign substance
prohibited by KRS Chapter 230 or KAR Title 810; or
(kk) The licensee or applicant has manufactured, attempted to manufacture, or possessed a false
license photo identification badge.
(2) A license suspension, revocation, or denial shall be reported in writing to the applicant by the chief
steward or presiding judge, and to the ARCI by the Division of Licensing, to ensure that other racing
jurisdictions shall be advised of the license suspension, revocation, or denial.
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(3) A licensee or applicant may appeal the suspension, revocation, or denial in accordance with KRS
230.320 and Chapter 13B.

Section 16. Rec:proaty :
(1) If a'person's license has been denied, suspended, or revoked in another jurisdiction, the commission
may require reinstatement of the license in that jurisdiction before a license is granted by the
commission.
(2) If a person has been ruled off, excluded, or ejected from a racetrack in Kentucky or in another
jurisdiction, the commission may require reinstatement of the person at that track before a license is
granted by the commission,

Section 17. Changes in Application Information.

(1) The licensee or applicant shall report changes in any information required for licensing in writing to
the commission. ‘
(2) Any change in information required for licensing shall be submitted in writing upon the "Change in
Application Information Form", KHRC 3-020-3, signed by the licensee, and filed at the commission
central office, within thirty (30) days of the change, unless it is information listed in subsection (3) of this
section.
(3) The licensee shall report changes in information in writing within 72 hours of the occurrence for
these items:

(a) Criminal charges;

(b) Criminal convictions;

(c) License denials and license suspensions of ten (10) days or more;

(d) License revocations or fines of $500 or more in other jurisdictions;

(e) Racing related disciplinary charges pending in other jurisdictions; and

(f) Withdrawal, with or without prejudice, of a license application by the licensee in any jurisdiction.

Section 18. Temporary Licenses.

(1)
(a) Only an owner is ellglble for a temporary license.
(b) A horse in a trainer's care shall not start in a race unless the owner has a current license or has an
application for a temporary license, "Temporary Owner's License Application”, KHRC 3-020-2, on file
with the commission.
(c) A licensed trainer may apply for a temporary license on behalf of an owner for whom the I|censed
trainer trains.
(d) The commission may refuse the license if the applicant fails to supply a name, Social Security
number, and mailing address for a temporary license.
(e) A temporary license shall be valid for no more than thirty (30) days from the date of issuance and
shall automatically lapse after the 30th day pending completion of all licensing procedures.
(f) Upon expiration of the thirty (30) day temporary license, the owner's license shall be suspended or
the owner's horses shall be ineligible to race in Kentucky pending completion of all licensing

- procedures.
(g) Completion of all owner licensing procedures shall extend the owner's license to the end of the
calendar year.
(h) If a temporary license expires prior to the completion of all owner licensing procedures, the
applicant shall pay an additional licensing fee.
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(2) An owner shall not be eligible to be issued more than one (1) temporary license in any calendar year.
(3) A temporary license shall not be valid for claiming.

Section 19. Eligibility for Multiple Licenses. More than one (1) license to participate in horse racing may
be granted to a person except if prohibited by Section 20 of this administrative regulation due to a
potential conflict of interest. ‘

Section 20. Conflict of Interest.

(1) The license review committee and the chief state steward or presiding judge or their designees shall
deny or refuse to process the license of a person, and the commission or the chief state steward or
presiding judge shall revoke or suspend the license of a licensee, who is determined to have a conflict
of interest. A conflict of interest may exist if a spouse, immediate family member, or other person in a
similar relationship to the licensee or applicant holds a license that[which] the license review committee
or chief state steward or presiding judge finds to be a conflict of interest with the licensee's or applicant's
license. A finding of a conflict of interest may be appealed to the commission pursuant to KRS 230.320
and KRS Chapter 13B.
(2) A racing official who is an owner of either the sire or dam of a horse entered to race shall not act as
an official during that race.
(3) A person who is licensed as an owner or trainer, or who has any financial interest in a horse entered
in a race, shall not participate in that race as any of the following:

(a) Racing official;

(b) Assistant starter;

(c) Practicing veterinarian for any horse other than the owner's;

(d) Veterinary technician, veterinary technologist, veterinary assistant, or equine therapist for any horse

other than the owner's;

(e) Officer or managing employee;

(f) Track maintenance supervisor or employee;

(g) Outrider;

(h) Race track security employee;

(i) Farrier;

(j) Photo finish operator;

(k) Horsemen's bookkeeper;

(I) Racing chemist;

(m) Testing laboratory employee;

(n) Jockey;

(o) Apprentice jockey; or

(p) Jockey agent.

Section 21. License Photo |dentification Badges.

(M
(a) If a licensee desires access to restricted areas of a racing association grounds, then the licensee
shall carry on his or her person at all times within the restricted area his or her assigned commission
license (photo identification badge).
(b) A photo identification badge is available to a licensee upon presentation of appropriate, valid photo
identification by the licensee to commission personnel at commission licensing offices.

(2) A person shall present an appropriate license to enter a restricted area.
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(3) The stewards or judges or racing association may require visible display of a license in a restricted
area.

(4) A license may only be used by the person to whom it is issued, and a licensee shall not allow another
person to use his or her badge for any purpose.

(5) Licensee credentials (photo identification badges) are the property of the commission and shall be
surrendered to the executive director, the stewards or judges, the commission director of enforcement,
or director of licensing, or designee, upon request.

Section 22. Duties of Licensees.
(1) A licensee shall be knowledgeable of this administrative regulation and, by acceptance of the license,
agrees to abide by this administrative regulation.
(2) A licensee shall report to track security or the stewards or judges any knowledge the licensee has
that a violation of this administrative regulation has occurred or may occur.
(3) A licensee shall abide by all rulings and decisions of the stewards or judges and the commission, and
all decisions by the stewards. or judges and the commission shall remain in force unless reversed or
modified by the commission or a court of competent jurisdiction upon proper appeal pursuant to KRS
230.330.
(4) Rulings and decisions of the stewards or judges may be appealed to the commission, except those
made by the stewards or judges as to:
(a) Findings of fact as occurred during and incident to the running of a race; and
(b) A determination of the extent of disqualification of horses in a race for fouls committed during the
race. |
(5) A licensee shall cooperate fully with all investigations and inquiries made by commission
representatives or association security, or both. ’
(6) A licensee shall obey instructions from commission representatives or association security, or both.
(7) All licensees shall immediately report to the commission any known or suspected irregularities, any
violation of KRS Chapter 230 or KAR Title 810, or any wrongdoings by any person, and shall cooperate
in any subsequent investigation.

Section 23. Common Law Rights of Associations. The validity of a license does not preclude or infringe
on the common law rights of associations to eject or exclude persons, licensed or unlicensed, from
association grounds.

Section 24. Incorporation by Reference.
(1) The following material is incorporated by reference:
(a) "Licensing Application”, KHRC 3-020-1, 02/2022[4/2649];
(b) "Temporary Owner's License Application", KHRC 3-020-2, 11/2018;
(c) "Change in Application Information Form", KHRC 3-020-3, 4/2019;
(d) "Veterinarian Approval Form", KHRC 3-020-4, 4/2019; and
(e) "Rule 17, Sections 1 through 10", United States Trotting Association, 2009/2010.
(2) This material may be inspected, copied, or obtained, subject to applicable copyright law, at the
Kentucky Horse Racing Commission, 4063 Iron Works Parkway, Building B, Lexington, Kentucky 40511,
Monday through Friday, 8 a.m. to 4:30 p.m. This material is also available at http://khrc.ky.gov.

CONTACT PERSON: Jennifer Wolsing, General Counsel, 4063 Iron Works Parkway, Building B, Lexington,
Kentucky 40511, phone +1 (859) 246-2040, fax +1 (859) 246-2039, email jennifer.wolsing@ky.gov.
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June 7, 2022

Senator Stephen West, Co-Chair
Representative David Hale, Co-Chair

c/o Emily Caudill

Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 902 KAR 20:018
Dear Co-Chairs West and Hale:

After discussions with Administrative Regulation Review Subcommittee staff of the
issues raised by 902 KAR 20:018, the Cabinet for Health and Family Services proposes the
attached amendments to 902 KAR 20:018.

Sincerely,

A eo-Tr

Lucie Estill
Executive Staff Advisor
Office of Legislative and Regulatory Affairs

Attachments

KENTUCKY CABINET FOR
; HEALTH AND FAMILY SERVICES

Kentucky.gov An Equal Opportunity Employer M/F/D




SUGGESTED SUBSTITUTE
Final Version: 5/5/2022 9:21 AM

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care

902 KAR 20:018. Operation and services; End Stage Renal Disease (ESRD)[end-stage-renal
disease][dialysis] facilities.

RELATES TO: KRS 216B.010, 216B.015, 216B.040, 216B.042, 216B.045, 216B.050, 216B.055,
216B.075, 216B.085, 216B.105-216B.125, 216B.990(1), (2), 310.021, 314.041, KRS Chapter 333, 335.100,
42 CF.R.494.1 - 494.180, 45 CF.R. Part 160, Part 164, 42 U.S.C. 1320d-2 — 1320d-8 [314.035-314437]

STATUTORY AUTHORITY: KRS 216B.042(1) '

NECESSITY, FUNCTION, AND CONFORMITY: KRS 216B.042(1) requires the cabinet to
promulgate administrative regulations necessary for the proper administration of the licensure
function, which includes establishing licensing standards and procedures to ensure safe, adequate,
and efficient [ef] health services and health facilities. This administrative regulation establishes the
minimum licensure requirements for the operation of and services provided by End Stage[end-

stage]lof] Renal Disease (ESRD) [dialysis] facilities.

Section 1. Definitions. (1) "Administrator" means an individual [a-perser] who:
(a) Holds a baccalaureate degree or its equivalent; [and]
(b) Has at least one (1) year of experience working in an ESRD unit; and

)] "Dialysis technician" means a person credentialed by the Board of Nursing as a dialysis
technician.

(3)[4)] "End Stage[End-][-] Stage Renal Disease" or “ESRD" means a medical condition in which
a person's kidneys cease functioning on a permanent basis leading to the need for long-term
dialysis or a kidney transplant to maintain life[that stage-of renatimpairment-which:

2} is " I - and
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(4)[65)] "ESRD facility" means a facility or entity that provides outpatient maintenance dialysis
services, home dialysis training and support, or both.
(5) [renal dialysis facility. as includec-in the definit

{8)] "Medical director" means a Kentucky-licensed physician who;
(a) Is board-certified in internal medicine or pediatrics;

(b) Has completed a board-approved training program in nephrology: and




] atleast twelve

(c)1. Hasli

(12) months of experience providing care to patients receiving dialysis; or

2.[£d)] If the physician does not meet the requirements of paragraphs (a) through/-] (c) of this
subsection, has received approval in accordance with 42 C.F.R. 494.140(a)(2) to direct an ESRD
facility[training-in-the treatrment-and-management-of- ESRD-patients].

(6){9)) "Qualified dietician" means an individual who:

(a) Is [a-persen] licensed pursuant to KRS 310.021; and

(b) Has a minimum of one (1) vear professional work experience in clinical nufrition as a
registered dietitian.

(7)[46)] "Qualified medical record technician[practitioner]" means an individual who:

(a) [a—person-who] Has graduated from a program for medical record [administrators—or]
technicians that is accredited by the Council on Medical Education of the American Medical
Association and the American Medical Record Association;[;} and

(b)fwhel] Is certified as [aregistered-records-administrator-or] an accredited record technician by
the American Medical Record Association.

(8)[41)] "Qualified registered nurse_manager” means a nurse manager responsible for nursing
services who:

(a) Islpersen] licensed to practice as a registered nurse underfte-engage-in-registered-Aursing

practice-pursuant-te] KRS 314.041;
(b) Is a full-time employee of the ESRD facility; and

(c) Has[-whe-has] at least:

1.[a)] Twelve (12) months of experience in clinical nursing; and

2. [plus] Six (6) months of experience in providing nursing care to [of-ESRB] patients on
maintenance dialysisf;-er

1.

(9)[E2)] "Qualified social worker" means a_clinical social worker licensed and practicing in

accordance with KRS 335. 100 [a-social-werker-licensed-to-practice-in-Kentueky-whe-has-completed

include][(b)-Excluding] [renal transplants][transportation] =
A1)][E4)] "Renal transplantation center” means a hospital unit approved to provide kidney

transplants [transplantation] and other medical and surgical specialty services required for the care
of the ESRD transplant patients, including inpatient dialysis provided[furnished] directly or under

arrangement[-A-renal-transplantation-center-may-also-be-a-renal-dialysis-center].
(11)[E2]IE5)] "Self-care dialysis training” means a program to train an ESRD patient or the

patient’s helper, or both, to perform dialysis.

Section 2. Requirement for Service. An ESRD [A] facility shall not be licensed or relicensed as an
ESRD [a-renak-dialysis] facility unless the facility meets the requirements [it-provides-the services
required-in-Section-4] of this administrative regulation.




Section 3. Administration and Operation. (1) Licensee.

(a) The licensee shall be legally responsible for the operation of the ESRD facility and for
compliance with federal, state, and local laws and administrative regulations pertaining to the
operation of the facility. '

(b) The licensee shall develop and enforce written policies for the administration and operation
of the ESRD facility. Policies shall include:

1. Personnel practices and procedures;

2. Job descriptions for each level of personnel, including authority and responsibilities for [ef]
each classification;

3. Qualifications for medical staff membership;

4. Medical care practices and procedures;

5. Prevention and control of hepatitis, peritonitis, and other infections, including appropriate
procedures for:

a. Surveillance and reporting of infections;

b. Housekeeping;

c. Handling and disposal of waste and contaminants;

d. Sterilization and disinfection; and

e. Sterilization and maintenance of equipment; and

6. Procedures to be followed in an emergency, including fire, natural disaster, and equipment
failure.

(2) Administrator. An _ESRD [The] facility shall have an administrator responsible for the
management of the facility, including enforcement of written policies and protection of patients'
[personal-and-property] rights.

(3) An ESRD [Fhe] facility shall:

(a) Demonstrate compliance with the requirements of 42 C.F.R. 494.1 through/-] 494.180, except
for an ESRD facility that is state-licensed only[Have-a-permanentsite-of-operation]; and

(b) Maintain regularly scheduled hours during which dialysis services shall befare] available.

(4) Emergency coverage.

(a) An ESRD facility’'s governing body shall ensure that the facility shall provide each
patient and facility staff member with written instructions for obtaining emergency medical
care. ‘

(b) An ESRD facility shall have available at the nursing station, a roster with:

1. The names of physicians who may be called for emergencies;

2. When the physicians may be called: and

3. How the physicians may be reached.

(c) An ESRD facility shall have an agreement with a hospital that can provide the following
services twenty-four (24) hours per day, seven (7) days per week:

1. Inpatient care;

2. Routine and emergency dialysis;

3. Other hospital services; and

4. Emergency medical care.

(d) The agreement shall:

1. Ensure that hospital services shall be available to the ESRD facility’s patients as needed;




and
2. Include reasonable assurances that each patient from the ESRD facility shall be accepted

and treated in an emeraencv[A#:l&eﬂen—agreemen#s—Aan[A—reeaLé*aly&s] [faeekty—shau

(5) Personnel An adequate number of personnel shall be present to meet the needs of patients

at all times, including emergency situations[-inekiding-medical-and-nonmedical-emergencies].

(a) Medical staff. An ESRD [Fhe] facility shall have an organized medical staff responsible for the:

1. Quality of all medical care provided to patients in the facility; and

2. Ethical and professional practices of the facility's [is] staff.

(b)1. There shall be a medical director responsible for supervising the staff of the ESRD facility.

2. The medical director shall be a full- or part-time staff member.

3. In the medical director's absence, a physician meeting the qualifications of a medical director
or a physician who has received approval in accordance with 42 C.F.R. 494.140(a)(2) to direct an

ESRD facility[sirrilarly-qualified-medical-staff-member] shall be [either] in the unit or immediately
" available [ir-the-community] while[when] a patient is being dialyzed.
(c)1. The ESRD facility shall employ at least one (1) full-time qualified registered nurse managerfte

be] responsible for nursing services.

2. If a patient is undergoing dialysis, a qualified registered nurse manager shall be on duty to
supervise[eversee] patient care.

(d) The ESRD facility shall employ [er-have-contractsforservices-with] the following ancillary
personnel directly or by contract:

1. A qualified dietician;

2. A qualified medical records technician [practitioner]; and

3. A qualified social worker.

(6) Incident and accident reports.

(a) An ESRD [A] facility shall submit an incident report to the cabinet no later than [Cabinetfor
Health-Services-Office of the-lnspector-General-within] three (3) days after [of-the-occurrence-of]




a reportable event as established[deseribed] by paragraph (c) of this subsection.

(b) An ESRD [A] facility shall retain a copy of the incident report for inspection by the cabinet.

(c) A reportable event shall [events] include:

1. An incident requiring emergency treatment or hospitalization;

2. A cleaning agent left in a machine that is subsequently used on a patient;

3. Contamination of the water supply;

4. Development of infection or communicable disease; or [ard] .

5. An accident or other event having a direct or immediate bearing on the health, safety, or
security of a patient or staff member.

Section 4. Services. (1)(a) Except as established in paragraph (b) of this subsection, each
patient shall befis] admitted under[en] the medical authority [ef] and [is-urderthe] supervision off;]
the medical director.

(b) In the absence of the medical director, a physician meeting the gualifications of a medical
director or a physician who has received aDDroval in accordance WIth 42 CF.R. 494, 140(a)(2) to dlrect
an ESRD facility shallpMhen-a
physician-te] be responsible for patlent admrssnons [aéws&en] and supervnsuon[ef—pafaenies]

(2) Laboratory services.

(a) An ESRD [A+renal-dialysis] facility shall have access to laboratory facilities and services (except
tissue pathology and histocompatibility) to meet the needs of each ESRD patient[—with—the
exception-of-tissue-pathology-and-histocompatibility-testing].

(b) The laboratory that provides services shall be [performed-by:

1. Located

[fay-Alaberatery] in a licensed hospital; or

2.[y-Alaberatery] Licensed in accordance with [by-the-BepartmentforHealth-Servicespursuant
o] KRS Chapter 333.

(3) Medical records.

(a) An ESRD facility shall maintain complete, accurate, and accessible records forfen][A-current
and-complete-medical-record-shall-be-maintained-for] each patient,_including home patients who
elect to receive dialysis supplies and equipment from a supplier that is not a provider of ESRD
services and all other home dialysis patients whose care is under the supervision of the facility.

(b) Organization. The supervisor of medical records shall be responsible for the proper
documentation, completion, and preservation of the [al-the-facility's-medical] records.

(¢) Indexing. Medical records shall be properly indexed and systematically filed.

(d) Ownership.

1. Medical records shall be the property of the ESRD facility.

2. The original medical record shall not be removed from the facility, except by court order or
subpoena.

3. Copies of a medical record or portions of the record may be used and disclosed. Use and
disclosure shall be as established by paragraph (e) of this subsection.

(e) Confidentiality and security;[:] use and disclosure.

1. The ESRD facility shall maintain the confidentiality and security of medical records in
compliance with the Health Insurance Portability and Accountability Act of 1996 (HIPAA), 42 U.S.C.
1320d-2 throughfte] 1320d-8, and 45 C.F.R. Parts 160 and 164, as amended, including the security




requirements mandated by subparts A and C of 45 C.F.R. Part 164, or as provided by applicable
federal or state law.

2. The facility may use and disclose medical records. Use and disclosure shall be as éstablished
or required by HIPAA, 42 U.S.C. 1320d-2 throughf[te] 1320d-8, and 45 C.F.R. Parts 160 and 164,

or as established in this administrative regulation. [A-patient's-record-shal-net-be-removed-from

(f) Content. A complete medical record shall be prepared for each patient admitted to the ESRD

facility and[-te] include [atHeast] the[following-information].

1. Name and address of the person or agency responsible for the patient, if applicable[and
guardian-orcommitteeifanyl;

2. Patient identification information, including the patient'sfidentity-datal:

a. Name;

b. Address;

c. Date of birth;

d. Gender; and

e. Marital status;

3. Date of admission;

4. Date of transfer to renal transplantation center, if applicable;

5. Referring and attending physicians' names;

6. History and physical examination record prior to the initial treatment;

7. Treatment plans;

8. Records of special examinations, consultations, and clinical, laboratory, and x-ray services;

9. Doctors' orders, dated and signed;

10. Nurses' notes;

11. Dialysis chart including pulse, respiration, and blood pressure;

12. Social evaluation and plan developed by the social worker; and

13. Orders for medication and treatment written in ink and signed by the prescribing practitioner
acting within the scope of practice; and

14, A record of each medication administered, including[te-inelude]:

a. Date and time of administration;

b. Type of medication administered;

¢. Amount of medication administered;

d. Method of administration;

e. Name of the prescribing practitioner[preseribing-rredication]; and

f. Name of the person who administered the medication.

(g) Retention of records. Medical records shall be retained for at least six (6) years from the

date of the patient’s discharge, transfer, or death.
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(4) Pharmaceutical services.

(a) An_ESRD [The] facility shall have provisions for promptly obtaining prescribed drugs and
biologicals from a licensed pharmacy [pharmacies].

(b) The ESRD facility shall provide appropriate methods and procedures for storage, control, and
administering of drugs and biologicals.

(c) A medication shall be administered by one (1) of the following practitioners [prefessienals;]
acting within the individual’s professional [relevantstatutory] scope of practice:

1. A physician;

2. A physician's assistant;

3. An advanced nurse registered practitioner;

4. A registered nurse;

5. A licensed practical nurse; or

6. A dialysis technician.

(5) Social services. The ESRD facility shall have a qualified social worker [shalt-be] responsible for:

(a) Evaluation of each patient's psychosocial needs [secial-evaluation-and-treatment];

(b) Participating in the ESRD facility's interdisciplinary team review of patient progress and
recommending any changes, if needed, in treatment based on the patient's current psychosocial
[secial] needs;

(¢) Providing casework, counseling services, and referrals for other social services to assist the
patient in_achieving and sustaining an appropriate psychosocial status as measured by a
standardized mental and physical assessment tool chosen by the social worker[ard-group-werk

- : . ies]:

(d) [Financial-acviee;

{e}] Referrals for vocational rehabilitation services; and

{e){{h] Identifying community social agencies and other resources and assisting patients and their
families to utilize those resources[ther].

(6) Dietetic services.

(a) The nutritional needs of each patient shall be evaluated by the:

1. Attending physician; and

2. [the] Qualified dietician.

(b) The dietician, in consultation with the attending physician, shall be responsible for:

1.[ka)] Assessing the nutritional status [ane-dietetic-needs] of each patient;

2.[6)] Recommending therapeutic diets;

3.[te)] Counseling patients and their families on prescribed diets; and

4.[¢d)] Monitoring adherence and response to diets.

(7) Self-care dialysis support services.

(a) An ESRD facility that offers [A-renal-dialysis-facility-offering] self-care dialysis training shall
make the following services available, [either] directly[;] or through an[under] agreement[s] or [by]
arrangement with another ESRD facility,[;] upon completion of patient training:

1. Monitoring the patient's home adaptation, including visits to the patient's home by ESRD
facility personnel in accordance with the patient's plan of care [previsions-for-visits-to-the home-of
the-facility];

2. Patient consultation as_needed[for—the—patient] with a_member of the ESRD facility’s




interdisciplinary team (f-e-g=]a qualified social worker or[and-a] qualified dietician);
3. A recordkeeping system to assure [which-assures] continuity of care;
4. Installation and maintenance of dialysis equipment;
5. Testing and appropriate treatment of the dialysis water;
6. Ordering of supplies as needed; and
7. Infection control, including hepatitis and peritonitis.;
(b) A self-care and home dialysis training nurse shall:
1. Be a registered nurse licensed in accordance with KRS 314.041: and
2. Have at least twelve (12) months of experience in clinical nursing care and [respensible-for-sel-

care-dialysis-training-shall-have] at least three (3) months of experience in the specific modality for
which the nurse will provide self-care training[patients-forself-care-dialysis].

(8) Dialysis services in a Medicare-certified nursing facility. A Medicare-certified ESRD facility or
entity may provide dialysis services to a long-term care resident within a designated area of a
Medicare-certified nursing facility as established in paragraphs (a) through (d) of this
subsection. [follows:]

(a)1. Prior to providing dialysis in the nursing facility, the ESRD facility or entity shall submit a
Form CMS-3427 to the cabinet, completing Section 22 and all other applicable fields.

2. Form CMS-3427 is available for download from the Centers for Medicare and Medicaid
Services (CMS) Web site[website] at: https://www.cms.gov/Regulations-and-
Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing-ltems/CMS-3427.

(b)1. The ESRD facility or entity shall comply with the guidance established in the CMS State
Operations Manual (SOM), chapter 2, section 2271A Dialysis in Nursing Homes.

2. The SOM, Chapter 2, section 227 1A is available for download from the CMS Web site[website]
at: https://www.cms.gov/regulations-and-
guidance/quidance/manuals/downloads/som107¢02.pdf.

()1, The ESRD facility shall enter into a written agreement with each Medicare-certified nursing
facility for which the ESRD facility will provide dialysis services.

2. The written agreement shall state[delineate] the responsibilities of the ESRD facility and the
nursing facility reqgarding the care of the resident before, during, and after dialysis treatments.

(d) The ESRD facility shall be responsible for the safe delivery of dialysis to the nursing facility
resident, including;

1. Review of ESRD staff qualifications, training, and competency evaluation; and

2. Monitoring of all ESRD personnel who:

a. Administer dialysis treatments in the nursing facility; and

b. Provide on-site supervision of dialysis treatments.

Section 5. Physical Environment. (1) Building and equipment.
(a)1. An ESRD facility shall implement and maintain a program to ensure that all equipment shall
be[is] maintained and operated in accordance with the manufacturer’s recommendations[used-in

2. There shall be a program of preventive maintenance of equipment used in dialysis and related
procedures in the ESRD facility.

(b)1. Water used for dialysis purposes shall be analyzed periodically and treated as necessary to



maintain a continuous water supply that is biologically and chemically compatible with acceptable
dialysis techniques.

2. Records of test results and equipment maintenance shall be maintained at the ESRD facility.

(2) [Routine-disease-testing-and]Infection control.

{a) The licensee shall provide and monitor a sanitary environment to minimize the transmission
of infectious agents within and between the ESRD unit and any adjacent hospital or other public
areas pursuant to 42 C. F R. 494.30[establish-and-enforce-routine-disease-testing-and-infection
control policies-that][which] [are-consistent-with-the-most-recent-guidelines-established-by-the
%WWWWWWW@W

bronict lialysis patients]

(b) An ESRD [A] facility using a central-batch delivery system shall provide, on the premises or
through affiliation agreements, sufficient individual delivery systems for the treatment of any patient
requiring special dialysis solutions.

(3) Contamination prevention. (@) An ESRD [A] facility shall use [employ] appropriate techniques
to prevent cross contamination between the unit and adjacent hospital or public areas including;

1. Food service areas;

2.[;] Laundry;

3.[;] Disposal of solid waste and blood-contaminated equipment;[;] and

4. Disposal of contaminants into sewage systems.

(b) An ESRD facility shall maintain procedures, [Waste-storage-and-disposal-shall-be-carried-out]
in accordance with applicable law and accepted [aceeptable] public health procedures for the:

1. Handling, storage, and disposal of potential infectious waste; and

2. Cleaning and disinfection of contaminated surfaces, medical devices, and equipment
[standards).

Section 6. Incorporation by Reference. (1) The following material is incorporated by
reference:

(a) “End Stage Renal Disease Application and Survey and Certification Report”, Form CMS-
3427, February 2022; and

(b) “CMS State Operations Manual (SOM), Chapter 2, Section 2271A, Dialysis in Nursing
Homes"”, September 2018.

(2) This material may be inspected, copied, or obtained, subject to applicable copyright
law, at the Office of the Inspector General, 275 East Main Street, Frankfort, Kentucky 40621,
Monday through Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: Krista Quarles, Palicy Analyst, Office of Legislative and Regulatory Affairs,
275 East Main Street 5 W-A, Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-7091;
email CHFSregs@ky.gov.
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June 7, 2022

Senator Stephen West, Co-Chair
Representative David Hale, Co-Chair

c/o Emily Caudill

Administrative Regulation Review Subcommittee
Legislative Research Commission

029, Capitol Annex

Frankfort KY 40601

Re: 922 KAR 1:530 suggested amendment
Dear Co-Chairs West and Hale:

After discussions with Administrative Regulation Review Subcommittee staff of issues raised
by 922 KAR 1:530, the Department for Community Based Services proposes the attached LRC

suggested amendment. If you have any questions, please feel free to contact Laura Begin at
Laura.Begin@ky.gov.

Sincerely,
St Tk

Executive Staff Advisor
Office of Legislative and Regulatory Affairs

KENTUCKY CABINET FOR
‘ HEALTH AND FAMILY SERVICES

Kentucky.gov An Equal Opportunity Employer M/F/D



Staff-suggested Amendment

Final Version 5/27/2022
CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency

922 KAR 1:530. Post-adoption placement stabilization services.

Page 1
NECESSITY, FUNCTION, AND CONFORMITY paragraph
Lines 10 and 15

After "KRS 194A.050(1)", insert “requires”.

Delete "authorizes”.

After "KRS 199.472", insert "requires”.
Delete "mandates that".

After “the cabinet”, insert "to".
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