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At its June 11, 2019, meeting, the Administrative Regulation Review Subcommittee completed

its review of the following administrative regulation: 803 KAR 025:270 & E.

Pursuant to the provisions of KRS Chapter 13A, this regulation has been assigned to the Interim
Joint Committee on Economic Development and Workforce Investment for review. Pursuant to
KRS Chapter 13A, the committee has thirty (30) days from the date of this assignment to review

this regulation.

The Subcommittee minutes will be delivered to your committee staff upon completion. The
material considered by the Subcommittee in its review is attached to the appropriate
administrative regulation.

Attachments

cc: Administrative Regulation Review Subcommittee

Carla Mantgomery
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TIME: - pPMm

MARMZ(NS
. Emly B Cudilh

LABOR CABINET
Departr'ne.nt of Workers’ Claims .
(Amended After Comments)
- 803 KAR 25:270. Pharmaceutxcal formulary.
RELATES TO: KRS 342 0011(13), 342. 020 342.035.
STATUTORY AUTHORITY; 342.035, 342.260, 342.265, 342.270, 342.275.

NECESSITY, FUNCTION, AND CONFORMITY: KRS -342.260(1) requires the commis-

_ sioner to promulgate administrative regulations necessary to carry on tti€ work of the department
‘and the work of administrative law judges so long as those administrative regulations are con-

sistent with KRS Chapter 342 or KRS Chapter 13A. KRS 342.035 requires the commissioner to -

develop or adopt a pharmaceutical formulary and promulgate administrative r'eg\.leationsl'to im-
.plement‘the developed or édoﬁted pharmaceutical formulary. This admigistrative regulation es—
.tablishe's the fofmula:y and provides guidance to implement the adopted formulary.

Section 1. Definitions. | |

(1) "Carrier" or "Insurance Carrier" means ény insurer authorized to insure the liability of em- -
ployérs arisiﬁg under Chapter 342 éf the Kentuqky Revised Statutes, an employer authorized by
the‘comrm'ssioner .to pay directly the compensation provided in Chapter 42 of the Kentxic'ky Ré—
vised Statutes as thoée liabilities are incurred, a self-insured group, and any person actiﬁg lon be-
half of or as an agent of the iﬁsurer, self-insured émployef, or self-insured gr(;up.

 (2) "Cbmmissioner" r_neéns the commissioﬁér charged in KRS 342.228 to adxhinist'ervthe De-

partmcﬁt of Workers’ Claims and whose duties aré stated in KRS 342.230. .

. REGULA¥IONS COMPILER
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" employer’s legal counsel. |

(3) "Compound/compounding” means the pfocess of combining, mixing, or altering ingredi-

- ents to create a medication that is tailored to meet the needs of an individual patient.

(C)) "quartrﬁent” or "'De‘partment. of AWorkers’ Claims" meah's the governmental ageﬁcy
whose responsibilities are provided in KRS 342.228.
. (5) "Dispense" means to deliver a drug to an ﬁltimate user pursuant to the lawful 6rder .pf a‘
med{cal p_rovfder, including the .packagin'g, labeiing, or corr;pounding necessary to preﬁare the
drug for deliveryj | | |

(6) "Drug" means a substance recognized as a drug in the ofﬁcial United States Phéu:rnacopoe- :

ia, ofﬁciaI.Homeopathjc Pharmacopoeia of the United States; or any supplement to them, which

- is intended for use in the diagnosis, care, mitigation, treatment, or prevention of disease in man. -

‘ .(7) "Erﬁployee" meaﬁs those natural persons constituting an eniployee subject to the provi-
sions of the Act as deﬁned in KRS 342.640 and the employee’s legél counsel. - |

(8) "Employer” means thc-)se persons constituting an employer 'aé defined in KRS 342.630, the
cmployer’s'insur;mce cdrrier, self-insured group or other payment obli'gor, third party administra-
tor, other .per'son acting on behalf of the employer in a workers’ ‘compénsation matter, and ?he |

(9) "Formulary" or "Pharmlaceutical Formula;y" means the pharrnaceutiéal formulary devel-
opea or adc_)pted by the commissioner pursuant to KRS 342.03_5(8)(b). |

(10) "Medicai Provider" means avnatural person who has prescriptive authority for drugs un-
der tﬁe‘ professional licensing laws of Kentucky, another state, or federal law, unless tﬁat per-
son’s license has bAeen'r‘evoked, silspendéd, restricted or probated. |

(11) "N '; or "N status" means thé drugisa non—prefeqed drug.

(12) "Natural person" means a biological human being.
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13). "Non—prescfiption drug" or "over-the-counter-drug" méans a drugkthat inay be sold with-
out a prescriptiole.

(14) "Person" means an individual, corporation, government, or governmental subdivision or

agency, business, estate, trust, partriership, association, or any other legal entity.

(15) "Pharmacist"' means a natural person lawfﬁlly licensed to engage in the practibe of the

profession of pharmacy.

(16) "Preauthorization" means the process whereby payment for a medical service or course
of treatment is assured in advance by a carrier.
(17 "Prescription” or "préscribed" means a written, electronic, or oral.order for a drug, signed

or given or authorized by a medical provider and intended for use in the diagnosis, care, mitiga-

- tion, treatment, or prevention of disease in man.

| (18} "Pres'crip.tion Drug" means:
@A substancé fér which federal ;)r state law requires aApre‘scri'ptipn‘before the substance may
be legally dispens'éd to the public;
(b) A drug that under fede'ral.law ié 1requ'i’re‘d, beforé beiné dispéqsed or deliv.ere'd, .to be la- |

beled with the statement: "Caution: federal law préhjbits dispensing without prescription"; "Rx

only"; or another legend that qompiies with federal léw; or

(¢) A drug that is required by federal or state statute or regulation to be disperiscd on prescrip-
tion or that is restricted to use by a griedical provider only.

(19)."Refill" means a prescription for the same drug, at the same dose or strength, and in the .

same quantity and frequency, and with the same instructions as was initial_ly prescribed.

(20) "Utilization Review" means utilization review as defined in 803 KAR 25:190 §1 (6). , .
(21) "Y" or"Y status" means the dmg is a preferred drug. |

4
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Section 2. Purpose and Adoption.

" (1) The purpose of the formulary is to facilitate the safe and appropriate use of prescription

~ drugs in the treatment of work-related injury and occupational disease,

| (2) The commissioner adopts the current edition and any future published updates of the ODG
formulary currently published by MCG Health. The cornmi'ssi'oner shall review the formulary not
less tﬁan annually and update or amend this regulation, if necessary, to ensure that the f(i)r'mulvary
is consistent .with the provisions of KRS 342.020 and KRS 342.035. |

(3) The formulary shall be made available by fhe department. Subsequent updates shall be ef-
fe/ctivg on the first day of the month following the update.

(4) To the exfent this regulation or tﬁe formulary conflict witﬁ any state ér federal statute or '
regﬁlatior_x limiting prescriptive authority, including KRS 218A.172, KRS 215A.020(3), KRS
314.011(8) and 201 KAR 9:260, the statute or administrative re’gulatiq:n limiting prescriptive au-
thority shall.ai)piy. | | |

Section 3 Application.

~ (1) An employer or its payment obligor is liable for payment of up to a seven (7)-day supply -

of a "Y", drug dispensed to or prescribed for an injured employee within seven (7) days of a

work-related injury in treatment of that work-related injury even-if the employer ultimately de-
nies liability for the claim. Payment Hy the emﬁloyer or-its payment obiigor pursuant to this sub-

section does not waive the employer’s right to contest its liability for the claim or benefits to be

' provjdéd. »

(2) Unless the employer, in good faith, denies the claim as not compensable, di'ugs assigned

"Y™" status in the formulary on the date the prescription is issued shall be filled without the need

. for preauthorization and without delay if prescribed for -aﬁd appropriate for the work injury or
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occupational disease. Utilization review shall not be réquired for a y drug but may be conduét_'-

ed retrospectively to determine medical reasonabléness and necessity. A denial of a "Y'f drug

 based on retrospective utilization review shall apply oﬁly to refill prescriptions of that drug after

the date of the utilization review. |

3) iJriles‘s' the employer, in good faiﬁﬁ, denies the claim as not compénsable, drugs assigned
"N" status in thé fo‘rmu'laryon the date .the' prescfii)tion is issued shall require preaﬁthorization._ A
prescription for a dmé with an "N" status issued \yithout articulated sour;d medical ‘rea‘sorn'ng
does not constittte a request for preauthonzatlon nor a request for payment. Wlthm two (2) busi-
ness days of presentatlon ofa prescnptmn fora drug with an."N" status thhout articulated sound .
medlcal reasoning, the insurance carrier shall notify the miedical provider that preauthonzatnon is
reqmred for the prescribed drug |

4) Except as prov1ded in subsectlon (1) of this Sectlon, Qrescnphon drugs dlspensed for
outpatlent use by any person other than a pharmacxst reqmre preauthorxzatxon

5) Any prescription drug not hsted in the formulary shall requlre preauthonzatlon Any non-
prescription drug shall not require preaﬁthqnzatxon.

(.6)'Compound medications réquire preaﬁthoriza;ion even if all of the qcsmponen.ts of thé com-
pound are listéd as "Y" drugs in the formulary. |

| (7) Medical provid.ers are required to prescribé in agcérdancé witAh the fq’rmul.ary unless fhe;.

medical provider can sufficiently art;xculéte sound medical reasoning fo'r' deyiating from the for-
mulary, which may include: |

(a) Doéﬁmentation tﬁat reason&blé alternatives allov&able in the formulary haye‘been ade-
quately ‘tr'ialed and failed; | .

(b) The clinical rationale that justiﬁes the proposed treatment plan, including critéria that will |
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~ constitute a clinically meaningful benefit; or

(c) Any other circumstances that reasdnably preclude the app;oved fdrmulary options.

- (8) Before an employer denies authorization for a drug that requires preauthorizatioh, the em-

ployer must consider ﬁny sound medical reasoniqg furnished by the medical provider for pre- ‘
sc;ibing ;hat drug. | |

Section 4. Preauthorization.
' 1) Reques’ts for preauthoriza'tion. shall be subject io utilizatioﬁ revie\%/ unless the émployer'
Qaivé; utiiizatién reviéw. | |

(2) Except as modified in this Section, 803 KAR 25:190 Sections 5, 7,-and 8 apply to all pre-

scriptioné for which preauthorization is required under this 'administrative.regillatioﬁ. If the med-

ical proviqer has proyided.sotind medical_'reésoning for the prescription, the emp_loyér shall nof.
deny a préscribeci drug bAased solely on the status of the drug in the formﬁlary. .

3 ;cxs a result of ﬁtilization review the qﬁer dgnies a request fog preauthqrization, the
me@ical provider may reqixest reconsideration of the denial to inclu.de a peer-to-peer coﬁfeljegcg
with a utilization review physician. The request for‘ a'ﬁeer-to-peer conference shail be made By
electronic communication and shéll provide:

| (a) A teiephone number for the ré‘viéwing physician to call;

®) A date for the conference not less _than two (2) business days after the date.of the request;

and

(c) A one (1) - hour peribd during which the fequesting medical provider (or its designeé) will
be available to participate in the conference ‘betwAeen the hours of 8:00 a.m. and 6:00 p.m. (East- E
ern Time), Moﬁday through Friday.

“ The peer-to-peer conference must be conducted by a physician of the same specialty as the




10"

11

12

13

14

15 -
16
17 -

18

19

20

21

22

23

medical provider requesting reconsideration.
(5) Failure of the reviéwing physician to participate in the peer-to-peer conference during the

date and time specified shall result in the approval of the request for preauthorization and ap-

- proval of the requested prescription. Failure of the requesting medical provider or its designee to

participate in the peér—to-p_eef copf'er_encel during the time he or she speciﬁgd availability may re-
sult in denial of the requést fér reconsideration. |
(6) Purs:uant to 803 KAR 25:190 Section 8(1)(;:), a written reconsideration decision shall be "
rendered within ten (10)-days of date of the peer—to-'péer .conference..Th‘ev written decision shall
be entitled "FINAL UTEIZA"I“ICN REVIEW DECISION":
'.(7) If a Final Utilization Review Déqision is rendered denying authoriza.tion for a preséribed
drug before; an award has been entered by (‘)r ag:eé_ment approved i)y an adr,ninjstrative law judge,

the reqﬁesting medical provider or the injured employee may file a medical dispute pursuant to

803 KAR 25:012. If a Final Utilization Review Decision is rendered denying authorizhtion fora

prescribed drug after an award has been entered by or agreement approved by an administrative
law judée, the employer:shall file a médical dispute pursuant to 803 KAR 25:012.

(8) Pursuant to. KRS 342.285(1), a decision.of an administrative. law judge .cin a medical dis- .
pute is subj'ect to review by the workers’ compensation b'oard under the procedurgs éet out in 803

KAR 25:010, Section 22.
Section 5. Effective Dates.
(1) For claims with a date of injury or last exposure on or after J anuary 1', 2019, the formula.ry
applies to all drugs that are presﬁribed or dispensed on or after Ju}y 1, 2019, for outpatien§ use;
(2) For claimis with a date of injury ~or last exposure prior to January 1, 2019, the formulary

applies as follows:



1

4 (a) For a prescription that is not a refill prescription, the formulary applies to all drugs pre- |

2 scribed or dispensed on or after July 1, 2019, for outpatient uéé;
3 ‘ (b) For a refill prescriptioh of a drug initially prescribed prior to July 1, 2019, the formulary - °

4 . applies to all drugs prescribed or dispensed on or after January 1, 2020,‘ for outpatient use.




ThlS is to certify that the cormmssxoner has reviewed and recommended this adrmmstratlve ‘

regulatlon pnor to its adoptxon as requlred by KRS 342.260 and 342.035.

/{ﬁfLJW o '/"Wb/ff,zo/é

ROBERT L. SWISHER, Commissioner - Date




- REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT.,

Regulation #1803 KAR 25:270
Contact person: B. Dale Hamblin, Jr.
Phone: . (502) 782-4404
Email: . -« dale.hamblin @ky.gov

_ (1) Provide a brief summary of

(a) What this administrative regulation does: This administrative regulanon adopts a pharma— '
ceutical formulary for medications prescribed for the cure of and relief of a work injury or occu-
patxonal disease and provides guidance for its 1mplementat10n and use.

(b) The necessity of this administrative regulatlon KRS 342. 035(8) requires the commission-
er to promulgate an administrative regulation to 1mplement the pharmaceutical formulary.

(c) How this administrative regulation conforms to the content of the authorizing statutes:
KRS 342.035 requires the commissioner to adopt a pharmaceutlcal formulary for medications
prescribed for the cure of and relief of 4 work injury or occupational disease and to promulgate
an administrative regulation to implement that formulary.

(d) How this adrninistrative regulation currently assists or will assist in the effective admin-
istration of the statutes: KRS 342.020 provides an employer is responsible to pay for the cre and
relief from the effects of an injury.or occupational disease as may reasonably be required at the
time of injury and thereafter during disability or as may be required for the cure and treatment of
an occupational disease. KRS 342.035 requires the commissioner to adopt a pharmaceutical for-
mulary for medications prescribed for the ¢ure of and relief of a work injury or occupational dis-
" ease. This administrative regulation provides guidance to the employee and employer with re-
spect to that pharmaceutlcal formulary. ‘

“2) I thxs is.an amendment to an existing administrative regulation; provide a brief summary
of:

(a) How the amendment will change this existing adrninistrative regulation: N/A
o (b) The necessity of the amendment to this administrative regulation: N/A

(c) How-the amendment conforms to the content of the authorizing statutes: N/A

~ (d) How the amendment will assist in the effective administration of the statutes: N/A

*(3) List the type and number of individuals, businesses, orgamzanons or'state and local gov-
ernments affected by this administrative regulation: All injured employees, physicians and ‘medi-
.cal providers providing services to injured workers pursuant to KRS Chapter 342, i insurance car-
riers, self-insurance groups, self-insured employers, insured employers, and third party adminis-
trators.

(4) Provide an analysis of how the entities 1dent1ﬁed in question (3) will be impacted by elther
the implementation of this administrative regulation, if néw, or by the change, if it is an amend-
ment, including: '

(a) List the actions that each of the regulated entities identified in questlon (3) will have to
take to comply with this administrative regnlation or amendment: Physicians and medical pro-

10




' v1ders are requxred to use the pharmaceutlcal formulary adopted by the commissioner. Employ-
" ers and their payment obligors will apply the pharmaceutlcal formulary when paymg for treat-
" ment as required by KRS 342.020.

(b) In complying with this adrmmstratlve regulatton or amendment how -much will it cost
each of the entities identified in questlon (3): The cost of completing the medical report cannot
exceed $100. The cost to the payment obligors cannot. be ascertamed until treatment is sought
and provided to the injured employee. '

(c) As a result of comphance, what benefits will accrue to the entltles 1dent1ﬁed in question
- (3): InJured employees are less likely to receive inappropriate prescnptxon drugs and more likely '
to receive the appropriate prescription drugs in a more timely fashlon Employers may experx—_.
ence a long-term reduction in medical benefit costs. .

(5) Provide an estimate of how much it will cost the adrmmstratlve body to 1mp1ement this
administrative regulation: : ‘

(a) Initially: None

(b) On.a continuing basis: The cost associated with thls administrative regulatlon is the cost of ’
mamtalmng the pharmaceutxcal formulary on the Cabinet’s website. '

. (6) Whiat is'the source of the fundmg to be used for the implementation and enforcement of -
~ this admiinistrative regulation: The Department of Workers’ 'Claims noimal budget is the source
- of fundmg . :
(7) Provide an assessment of whether an increase in fees or funding will be' necessary to im- '
plement this administrative regulation, if new, or by the change if it is an amendment No in--
crease in fees or funding is needed to 1mplement this administrative regulation. '
(8) State whether or not this administrative regulation established any fees or directly or indi-
“rectly increased any fees: This administrative regulatlon does not establish or increase any fees. -

(9) TIERING: Is t1ermg applied? Tlermg is not apphed the regulation applies to all parties-
equally

11



FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Regulation #:° 803 KAR 25:270
Contact person: .B. Dale Hamblin, Jr.
Phone: = (502) 782-4404 - ‘
Email: - dale.hamblin@ky.gov'

1. What units, parts or divisions of state or local government (including cities, counties, fire
departments, or school dlStI‘lCtS) will be impacted by this administrative regulation? The Depart~
* ment of Workers’ Claims and all agencies or departments of government with employees.

2. Identify each state or federal statute or federal regulation that requires or authorizes the ac-
tion taken by the administrative regulation. KRS 342. 020, 342.035, 342.260, 342.265, 342.275.

3 Estimate the effect of this administrative regulation on the expenditures and reveriues of a
state .or local govemrnent agency (including cities, counties, fire départments, or school districts)
for the first full year the administrative’ regulation is to be in effect There should be no dlrect ef-
fect on expenditures. ' :

(a) How much revenue will this administrative regulation generate for the state or local gov—
ernment (including cities, counties, fire departments, or school dlstncts) for the first year? No
revenue will be generated. :
~ (b) How much revenue will this administrative regulation generate for the state or local gov-
_ernment (including cities, counties, fire departments, or school dlsmcts) for subsequent years?
No revenue will be generated. - -

(c) How much will it cost to administer this program for the first year? The cost of maintain-
ing the pharmaceutical formulary on the Cabinet’s website is nominal.’

A (d) How much will it cost to administer this program for subsequent years? Other than the
* cost to maintain the pharmaceutxcal formulary'on the Cabinet’s webSIte it does not appear there
will be additional costs.

Note: If specific dollar estimates cannot be determined, prowde a brief narrative to explam the
fiscal impact of the administrative regulation. -

Revenues (+/-)

Expendltures

. Other Explanation: It is possxb]e the application of the pharmaceutical formulary will cause
drug costs to stabilize or reduce, prov1dmg a reductlon of costs to the workers’ compensatlon
system as a whole.

12




STATEMENT OF CONSIDERATION
RELATING to 803 KAR 25:270

Labor Cabinet, Department of Workers’ Claims
{Amended After Comments)

LThe public hearing on 803 KAR 25:270, scheduled for February 22, 2019, at 10:00
a.m., at the Department of Workers’ Claims, 657 Chamberlin Avenue, Frankfort, Kentucky, was
held by Commissioner Robert L. Sw1sher Six (6) public comments were made at the hcanng

Twenty-three (23) written comments were received during the pubhc comment penod‘.

II. The following pérsons were attendees or offered comment:
(a)Eric Lamb, Lamb & Lamb, PSC

(b)Adam Fowler, Senior Policy Analyst, Optum Workers’ Comp and Auto No-
Fault : ' '

(c)Ken Eichler, Vice President of Government Affairs, MCG Health and ODG
(d)Rosalie Faris, Occupatmnal Managed Care Alliance

(e)Rosmond J. Dolén, Bingham Greenebaum Doll LLP on behalf of Rx Devel-
opment Associates, Inc.

(f) Lisa Anne Bickford, Director, Government Relations Coventry

© (g)Tim Wilson, leson & McQueen PLLC, on behalf of the Kentucky Workers
Assoc1at10n

(h)Brian Allen, Vice President, Government Affairs, Mitchell International Phar-
macy Solutions '

(i) Julian Roberts, President, American Association of Payers Adminjstrators and
Networks (AAPAN) -

(j) Danielle M. Jaffe, Esq., Injured Workers’ Pharmacy (IWP)

(k)William R. Adams II, DPM F.A.CF.AS., The Orthopaedxc Institute of
Western Kentucky

(1) Clint P. Hill, M.D., The Orthopaedic Institute of Western Kentucky



(n'l)' K. Bfandon Strehge’, M.D., The Orthopaedic Institute of Western Kentucky
(n)Ryan Beck, M'.D., The Orthopaedic Institute of Western Kentueky
(0)Shiraz Patel, M.D., The Ofthopaedic Institute of Western Kentucky
(p)Spencer Romine, M.D., The Orthopaedic Institute of Western Kentucky =
(q)SAt‘ephen I ackson,'M.D.,.The Orthopaedie Institute of Westefn Kentucky
(r) Dlegible, The Orthopaedic Institute of Western Kentucky |
J (s) Jennifer Bean, VP Government Affairs, Automated Healthcare Solutions

(t) Joseph A. Schwartz, III, Physicians Research Institute

' (u)Sai Gutti, M.D., Pain Management Ceater

" (v)Sujata Gutti, M.D.
(w) Sandy Shtab, AVP, Advocacy & Comphance Healthesystems LILC

. (x)Kristie Griffin, myMatrixx, an Express Scripts Company Workers’ Compen-
sation Regulatory Comphance

(y)David Price, Director of Government Affaxrs Preferred Medical
(z)Dina Green, Clalms Manager, Ladegast & Heffner Claims Servxce, Inc.

II. The fo]lowmg persons from the administrative body were present at the hearing or re-
sponded to comments:

(1)Robert L. Swisher, Commissioner, Department of Workers’ Claims,'
* (2)B. Dale Hamblin, Jr., Assistant Geoeral Coonsel; Workers® Claims Legalﬂ Division
JAY Suﬁunary of Comments and Responses
(I)SUBJECT MATTER: Notice of Denial to Employee. ‘

(a)Comment: Tim Wilson - The comment lists multiple provisions within KRS Chapter
'342 and accompanymg regulations that require direct notice to the ernployee The comment re-
quests that a provxsxon be added to the administrative regulation to require written notice to an
- employee of the denial of a drug and an explanation of that demal

(b)Resgons Notice of a denial and an explanation of that demal is already requxred by
803 KAR 25:190 Section 7. 803 KAR 25:270, Section 4(2) provides that 803 KAR 25:190, Sec-
tion 7, applies except as modified in 803 KAR 25:270, which means 803 KAR 25:190, Section 7,
applies to all prescriptions for which' preauthorization is required. The notice requirements of
803 KAR 25:190 are not modified or abrogated by 803 KAR 25:270.

s

(2)SUBJECT MATTER: Various




(a) Comment: Eric Lamb - The comment is in favor of the pharmaceutical formulary being
available on the Department’s website, of the provision allowing latitude in the drugs prescribed,
and the provision allowing the filing of a medical fee dispute upon denial of a prescribed drug. -
The comments stated (1) there may be confusion regarding whether a “medical provider” is in-
tended to be only one person or whether it could refer to any number of medical service provid-
ers; (2) there should be a mechanism to receive an extension of time to provide sound medical
reasoning under the utilization review provisions; (3) there should be a specific provision stating
that an employee and the employee’s attorney must be notified upon denial of a prescription; (4)
approval of a drug should not have a res judicata effect so that an employee is precluded from
being prescribed a different drug in the future when the old drug is no longer effective or is less
effective than the new drug; (5) insurance carriers should provide an explanation of benefits each
time a drug is approved or.denied; (6) there should be a stated time limit within which a carrier
must either approve or deny a drug and the failure to do so should constitute denial of that drug
and require the carrier to issue a denial letter to the employee; (7) there should be a provision that
provides, prior to the rendering of an award or approval of an agreement, an opportunity for-in-
terlocutory relief without an in-person hearing before an administrative law judge; (8) there
should be a provision that provides, in a medical fee dispute filed as a result of a utilization re-
view denial, an administrative law judge the ability to issue an interlocutory order to continue a
drug or allow a prescription for a drug until the medical fee dispute is resolved; and (9) the same '

preauthorization procedure should apply to all drugs, regardless of the ass1gned status under the
pharmaceutical formulary .

(b)Response: 803 KAR 25:270 Section 4 (2) specifies where the medical providcr has pro-
vided sound medical reasomng, the employer shall not deny a prescribed drug based solely on
the status of the drug in the pharmaceutical formulary, The Department’s experience dermon-
strates that it is wholly appropriate to require the prescribing provider to offer sound medical rea-
soning for prescribing- an “N” status drug. The absence of that information may well constitute
an admission by the prescriber that there is no sound medical reasoning for the prescription. Al-
lowing a non-prescribing doctor to offer support for the “N” status drug is problematic because
the non-prescribing doctor does not share the “risk” associated with an inappropriate prescrip-
tion. However, the prescribing doctor or claimant may offer additional support from other doc-
tors as part of or in addition to the provided sound medical reasoning. This provision does not
create a burden on the prescribing doctor that does not already exist as the prescribing doctor
would be expected to support the use of any out-of-the-ordinary drug.

It is unclear what thé commenter meant by “time prescribed by UR.” Utilization Review
is addressed in 803 KAR 25:190 and is applicable to all treatment, not just prescriptions. Also,
803 KAR 25:270 Section 4 (5) provides where the requesting medical provider or designee fails
to participate in the peer-to-peer conference, which the requesting provider would have sched-
uled, it “may” result in denial; the language does not include the mandatory “shall.” The issue
presented by the commenter was discussed at length by the Department and the mandatory lan-
guage was removed in anticipation that various life events may prevent participation. The ad-
ministrative regulation does not preclude further efforts to reschedule a peer-to-peer conference.

Section 3 (3) of the administrative regulation provxdes that within two (2) business days
of the presentation of a prescription for a drug with an “N” status without articulated sound med-
ical reasoning, the carrier shall notify the medical provider that preauthorization is required for
the drug. 803 KAR 25:190 Section-5-(2) requires that the initial UR decision ‘be communicated



to the provider and employee within two days of initiation of UR process or if additional infor-
mation is required, within two days of receipt of that information. 803 KAR 25:190 Section 7(1)
" requires a written notice of UR denial be issued which is required to contain a statement of the
medical reasons for the denial. It is the Department’s position that there are sufficient “notice”
processes already i in place.

The comment is unclear but appears to state that a prescribing provider should not be
precluded from changing a drug if it is no longer effective even though the current drug was ap-
proved for payment. A prescribing provider always has the option to change prescriptions if the
current drug not is no longer working or is less effective than another drug. The new drug may
or may not require preauthonzatlon There is nothing in the regulation that gives a UR decision

" “res judicata effect.”

It is beyond the scope of this administrative regulation to require Explanation of Benefit
forms. It would appear that sort of requirement would be better addressed through 803 KAR
25:190, which speaks to utilization review. The administrative regulation does include an obh- .
gatlon to provxde written notice of denial with the medical reason stated thetem

Itis beyond the scope of this administrative regulation to speak to a time limit for accept-
ing or denying a claim. Also, as stated above, there is a two (2) day requirement to inform the
claimant once utilization review has been initiated. 803 KAR 25:240 Section 5 provides a carrier
shall, as soon as practicable, advise an injured employee of its acceptance or denial of the claim.
. There may be significant issues of compensability to be investigated and determined before a

claim can be accepted or denied; as such, it would be imprudent to assign an arbitrary penod by
which an employer must do so. .

It is beyond the scope of this administrative regulation to speak to interlocutory relief.
The parties to an interlocutory relief proceeding can always waive a hearing. An administrative -
law judge may also schedule a hearing under 803 KAR 25:010 Section 12. I interlocutory relief
is requested after an application has been filed, the hearing may be beld telephonically, by video,
-or other electronic means. Under the current statutes and regulations, hearings are not routinely
held when there has been a request for mterlocutory relief.

Subsequent to an award or approved agreement, a carrier may not unilaterally cease pay-

. ment for a drug the claimant has been taking until the issue has been presented to and decided by

an administrative law judge. Howeyver, if the claimant is seeking prospective approval for a new

drug, the same does not hold true. An administrative law judge will not pre-emptively award a
medication which has been challenged as not reasonable or necessary.

(3) SUBJECT MATTER: Drugs dispensed by anyone other than a pharmac1st requxre‘
preauthorization.

(a)Comment: Rosmond Dolen - 803 KAR 25:270 §3(4) provides that drugs dlspensed by
anyone other than a pharmacist require preauthorization. The comment alleges this provision ex-
ceeds the scope of the Labor Cabinet's statutory authority, violates Section 2 of the Kentucky
Constitution, was in contravention of a Kentucky Supreme Court decision wherem pharmacies
constitute medical providers, and will lead to protracted litigation. .




(b)Response: The administrative regulation does not prevent a doctor from prescribing
any drug the doctor believes is appropriate or from dispensing that drug. The administrative reg-
ulation does.require preauthorization for any drug dispensed by anyone other than a pharmacist. -
KRS 342.020(9) provides when a provider of medical sérvices makes a referral for a medical
service or treatment in which the provider has a financial interest, the provider must disclose that
~ interest to the injured employee, the. commissioner, and the employer’s payment obligor. This
provision acts as a safeguard to prevent a provider from taking advantage of her role as both the
one ordering the service or treatment and the one financially benefitting from providing that ser-
vice or treatment. 803 KAR 25:270, section 3 (4), is intended to provide a similar safeguard
where a provider is both the one prescribing the drug and the one financially benefitting from
dispensing the drug. A pharmacist cannot prescribe drugs and therefore cannot control which
drug is prescribed, thereby lessening the opportunity for unchecked ﬁnanc1al gain.

" Further, studies indicate that employees who receive drugs through physician dlspensmg have
longer periods of temporary total disability before reaching maximum medical improvement than .
those whose drugs are dispensed by a pharmacist. Studies further indicate medical costs are

greater when an employee’s drugs are dispensed by a treating physmxan than when medications -
are dispensed by a pharmacist. ‘

Additionally, there are a large number of pharmacies throughout Kentucky, as well as many
mail-order services that will provide medications directly to an injured employee’s home. Thus,
there should be little if any inconvenience to the injured employee caused by the requirement to
obtain preauthorization if dispensed by someone other than a pharmacist. Likewise, should the
physician choose to dispense the drug, there should be minimal delay because a drug assigned a |
“Y” status in the formulary for the work injury, if appropriate for the work injury, may be readily
approved. In most cases, an email or phone call is all that will be required. Conversely, a drug
assigned “N” status in the formulary for the work injury requires preauthorization regardless of
who dispenses the dmg

~ ~ Section 3(4) of the regulation does not exceed the statutory authority of the Labor Cabi-
~ net. House Bill 2 of the 2018 Session of the General Assembly amended KRS 342.035 8 (b) to
require the commissioner of the Department of Workers’ Claims to develop or adopt a pharma-
ceutical formulary and “promulgate administrative ‘regulations to implement the developed -or
adopted pharmaceutical formulary on or before December 31, 2018.” As stated in Section 2 (1)
of the regulation, the purpose of the formulary is to facilitate the safe and appropriate use of pre-
scription drugs in the treatment of work-related injury and occupational disease. Section 3(4) is
in complete compliance with the legislative/statutory mandate in that it relates to the implemen-
tation of the formulary by prescribing the conditions under which it is to be applied and function.
For the reasons set forth in the preceding paragraphs, requiring preauthorization for the dispens-
ing of medications facilitates the goal of assuring the appropriate use of prescription drugs in the
treatment of work-related injury and occupational disease.

In addition, KRS 342.260 authorizes the commissioner to promulgate administrative reg-
ulations “for carrying out the provisions of this chapter.” The commissioner deems Section 3(4)
of this regulation to be consistent with carrying out the requirement of KRS 342.020 regarding
provision of appropriate medical treatment for injured employees. -

Section 3(4) does not violate §2 of the Keptucky Constitution. That Section'provides that.
“(A)bsolute and arbitrary power over the lives, libérty and property of freemen exists nowhere in

i



a republic, not even in the largest majority.” Section 3(4) is not an arbitrary exercise of power
and is wholly consistent with the legislative mandate of House Bill 2. As set forth above, physi-
cians who both prescribe and dispense medication are in a very different posture than pharma-
cists who can only dispense. The physician controls which drugs are prescribed, in addition to
the formulation, strength, and dosage of the medication as well as whether the- medication is a
generic or brand name. A pharmacist has no control over which drugs are prescribed. Adding
the additional ‘check’ of requiring preauthorization for one both prescribing and having a finan-
cial interest in dispensing the medication prescribed is both reasonable and appropriate.

Section 3(4) does not contravene the holding in the case of. Steel Creations By and
Through KESA, The Kentucky Workers’-Compensation Fund v. Injured Workers Pharmacy , 532 .
S.W.3d 145 (Ky. 2017), in which the Kentucky Supreme Court held a pharmacy is considered a
“medical provider” in the context of a workers’ right to choose his/her medical provider under
the Workers’ Compensation Act. Nothing in the regulation precludes an injured worker from
choosing to have his or her medications dispensed by a non—pharmamst and the regulauon does
not prohibit non—pharmacy dispensing.

The following persons made a similar comment:

(1) William R. Adams II, D.P.M., FA.CF.AS,, The Orthopaed1c Institute of Western
Kentucky

(2) Clint P. Hill, M.D., The Orthopaedic Insfitute of Western Kentucky

(3) K. Brandon Strenge, M.D., The Orthopaedic Institute of Western Kentucky

(4) Ryan Beck, M.D., The Orthopaedic Institute of Western Kentucky

(5) Shiraz Patel, M.D., The brthqpaedic Institute of Western Kentucky

(6) Speﬁéer Romine, M.D., The Orthopaedic Institute of Western Kentucky

(7) Stephen Jackson; M.D., The Orthopaedic Institute of Western Kentucky

(8) Illegible, The Orthopaedic Institute of Western Kentucky

(9) Jennifer Bean, VP Government Affairs, Automated Healthcare Solutions
-(10) Joseph A Schwaftz, I, Physicians Research Institute

(11) Sai Gutti, M.D., Pain Management Center |

(12) Sujata Gutti, M.D.

(4)SUBJECT MATTER: Clarification of 803 KAR 25: 270, Section 3(3), which requires the
insurance carrier to notify the medical provider that preauthorization is required for a drug as-
signed an “N” status within two (2) business days of presentation of the prescription.

(a) Comment: Brian Allen — The comment requests the language be modified so that the
two day period begins upon notification to the insurance carrier that the prescription was pre-
sented. Additionally, does this requirement extend to a pharmacy benefit manager performing
services for the i insurance carrxer? , :




(b)Response: Ultimately, the employer is responsible for payment; the insurance carrier is
the employer’s payment obligor. By extension, anyone acting on behalf of the insurance carrier
could be responsible to meet the requirement; however, that is an issue to be decided between the
insurance carrier and those acting on its behalf. The Department does not find the requirement to
be overly burdensome in light of the two (2) day time hrmtatlon in the utilization review regula-
txon, 803 KAR 25:190.

The following persons made a similar comment:
(1)Lisa Anne Bickford
(2)Julian Roberts , ' )

(5)SUBJECT MATTER: Work relatedness and limitation following ﬁ‘rst fill.

(a) Comment: Lisa Anne Bickford — The comment requested clarification that all medica-
tions may be validated for injury relatedness. The comment further requested clarification as to.
whether there were fill limitations after the initial seven (7) day period following the date of inju-
ry. c

(b) Response: 803 KAR 25:270, Section 3(2) specifically states the prescription should be
filled “if prescribed for and appropriate for the work injury or occupational disease.” Thus, all
drugs may be challenged for a lack of relatedness to a work injury, although the review may only
be required retrospectively in certain situations. Further, the pharmaceutlcal formu]ary is ex-
pected to work in concert with the treatment guidelines adopted by the commissioner.

After the initial seven (7) day period following the date of injury, limitations may or may not
be provided depending upon the status of the drug within the formulary.

* (6)SUBJECT MATTER: 803 KAR 25:270, Section 3(4) -

- (a) 'Comment: -Adam Fowler — The comment supports the administrative regulation as
written but requests inclusion of the word “prescnptzon" in 803 KAR 25:25:270, Section 3 (4), in
order to clarify and prevent confusxon

(b)Response: The Department agrees that inclusion of the word “prescription” in 803 KAR
25:25:270, Section 3 (4), would clarify that provision and prevent confusion.

(7)SUBJECT MATTER: Drugs dispensed by anyone other than a phannacxst reqmre preau-
 thorization.

, (a) Comment: David Price — The comment supports the regulation as written with specific
emphasis supporting the requirement for preauthorization for all drugs not dispensed by a phar-
macist and requesting the development of template notification letters.



(b)Response: The Department agrees with the need for preauthorization for all drugs not
dispensed by a pharmacist. The Department has developed notification templates but does not
beheve they are appropriate for inclusion in this administration regulatlon

The following persons made similar comments in support of the preauthorization for all drugs
not dlspensed bya pharmac1st

(l)Bnan Allan
(2)Julian Roberts
(3)Lisa Anne Bickford

(8)SUBJ ECT MATTER Administrative regulatlon as drafted

(a)Comment Comment Ken Eichler — Comment in faver of the administrative regulation as filed.
The comment stated the administrative regulation will provide improved outcomes for injured
workers while expediting the delivery of healthcare and medications becduse consideration was .
given to the roles and responsibilities of all participants involved in prescribing, processmg, ‘and
delivering of medications. :

(b)_Rﬁg_o_n_s__ The Department agrees.

The followmg persons made similar comments in support of the administrative regulation’
as drafted:

¥

(1) Rosalie Faris
(2) ' Adam Fowler
(3) Lisa Anne Bickford

(9) SUBJECT MATTER: Drug mclusmn

(a) Comment Danielle ‘M. Jaffe — The comment states the pharmaceutical formulary‘
fails to include all drugs and there is no reqmrement that a payment obligor respond to a request
for preauthorization in a timely.matter.

_ - (b) Response: The ODG pharmaceutxcal formulary spec1ﬁcally mcludes hundreds of

medxcatlons most commonly prescribed in the treatment of work injuries.” For example, the
. twenty-five (25) drugs most commonly prescribed in workers’ compensation claims in Ken-
tucky, as determined by the National Council on Compensation Insurance, are included in the .
formulary and more are being added on a continual basis. Additionally, 803 KAR 25:190 re-
. quires a response to a request for preauthorization be provided within two (2) business days
thereby minimizing any administrative burden or delay.

- (10) SUBJECT MATTER: Drugs dispensed by anyone other than a pharmamst require
preauthonzatxon




(a)Comment: Dina Green — The comment provided examples from the commenter’s expe-
rience. In the commenter’ experience, only 14 claimants have received medication via a physi-
cian dispensing program, with most being from the same physician. Secondly, ninety-nine (99)
percent of the time, the claimant had to travel to a-pharmacy to obtain the prescribed medication
because it was not available through the physician dispensing system. Additionally, some of the
medications marketed through physician dispensing systems are not FDA pharmaceuticals, do
not have an assigned NDC number, and are the subject of exorbitant billing. '

(b)Response: The comments supports the Department’s reasoning to retain the provision
that a drug dispensed by anyone other than a pharmacist requires preauthorization.



* Summary of Statement of Consideration and
Action Taken by Promulgating Administrative Body

The public hearing on this administrative regulation was held as scheduled. In addition, writ-
ten comments were received. The Department of Workers’ Claims responded to the comments
and amends the administrative regulation as follows .

Page 5
Section 3(4)
Line 12

After “Except as prov1ded in subsectxon (1) of thxs Sectlon, , insert ‘ Qrescngtmn
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Agency Amendment
6/5/2019
Labor Cabinet
Department of Workers’ Claims
(Amended After Comments)

803 KAR 25:270. Pharmaceutical Formulary.

Page 5
Section 3(3)
Line 10
After "medical provider”, insert “and injured employee”.

Page 5
Section 3(4)
Lines 12 and 13
After "(4)", delete the following:

Except as provided in subsection (1) of this Section, prescription drugs dispensed
for outpatient use by any person other than a pharmacist require preauthorization.

Renumber subsequent subsections accordingly.







LABOR CABINET
Department of Workers’ Claims
(As Amended at ARRS, June 11, 2019)

803 KAR 25:270. Pharmaceutical formulary.

RELATES TO: KRS 342.0011(13), 342.020, 342.035.

STATUTORY AUTHORITY: 342.035, 342.260, 342.265, 342.270, 342.275. :

NECESSITY, FUNCTION, AND CONFORMITY: KRS 342.260(1) requires the commissioner
to promulgate administrative regulations necessary to carry on the work of the department and
the work of administrative law judges so long as those administrative regulations are con-
sistent with KRS Chapter 342 andJe#] KRS Chapter 13A. KRS 342.035 requires the commis-
sioner to develop or adopt a pharmaceutical formulary and promulgate administrative regula-
tions to implement the developed or adopted pharmaceutical formulary. This administrative
regulation establishes the formulary and provides guidance to implement the adopted formu-

lary.

Section 1. Definitions. (1) "Carrier" or "Insurance Carrier" means any insurer authorized to
insure the liability of employers arising under Chapter 342 of the Kentucky Revised Statutes,
an employer authorized by the commissioner to pay directly the compensation provided in
Chapter 342[42] of the Kentucky Revised Statutes as those liabilities are incurred, a self-
insured group, and any person acting on behalf of or as an agent of the insurer, self-insured
employer, or self-insured group.

(2) "Commissioner" means the commissioner charged in KRS 342.228 to administer the
Department of Workers’ Claims and whaose duties are stated in KRS 342.230.

(3) "Compound” or "Compounding” [“Cempeound/compounding-] means the process
of combining, mixing, or altering ingredients to create a medication that is tailored to meet the
needs of an individual patient.

(4) "Department" or "Department of Workers' Claims" means the governmental agency
whose responsibilities are provided in KRS 342.228.

(5) "Dispense" means to deliver a drug to an ultimate user pursuant to the lawful order of a
medical provider, including the packaging, labeling, or compounding necessary to prepare the
drug for delivery.

(8) "Drug" means a substance recognized as a drug in the official United States Pharmaco-
poeia, official Homeopathic Pharmacopoeia of the United States, or any supplement to them,
which is intended for use in the diagnosis, care, mitigation, treatment, or prevention of disease
in man.

(7) "Employee" means those natural persons constituting an employee subject to the provi-
sions of the Act as defined in KRS 342.640 and the employee’s legal counsel.

(8) "Employer" means those persons constituting an employer as defined in KRS 342.630,
the employer’s insurance carrier, self<insured group or other payment obligor, third party ad-
ministrator, other person acting on behalf of the employer in a workers’ compensation matter,
and the employer’s legal counsel.

(9) "Formulary" or "Pharmaceutical Formulary” means the pharmaceutical formulary devel-
oped or adopted by the commissioner pursuant to KRS 342.035(8)(b).

(10) "Medical Provider" means a natural person who has prescriptive authority for drugs un-
der the professional licensing laws of Kentucky, another state, or federal law, unless that per-
son’s license has been revoked, suspended, restricted, or probated.

(11) "N" or "N status" means the drug is a non-preferred drug.
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(12) "Natural person" means a biological human being.

(13) “"Non-prescription drug" or "over-the-counter-drug" means a drug that may be sold
without a prescription.

(14) "Person" means an individual, corporation, government, [ef] governmental subdivi-
sion,[e#] agency, business, estate, trust, partnership, association, or any other legal entity.

(15) "Pharmacist" means a natural person lawfully licensed to engage in the practice of the
profession of pharmacy.

(16) "Preauthorization" means the process whereby payment for a medical service or
course of treatment is assured in advance by a carrier.

(17) "Prescription” or "prescribed" means a written, electronic, or oral order for a drug,
signed,[e#] given, or authorized by a medical provider and intended for use in the diagnosis,
care, mitigation, treatment, or prevention of disease in man.

(18) "Prescription Drug" means:

(a) A substance for which federal or state law requires a prescription before the substance
may be legally dispensed to the pubilic;

(b) A drug that under federal law is required, before being dispensed or delivered, to be la-
beled with the statement: "Caution: federal law prohibits dispensing without prescription"; "Rx
only"; or another legend that complies with federal law; or

(c) A drug that is required by federal or state statute or regulation to be dispensed on pre-
scription or that is restricted to use by a medical provider only.

(19) "Refill' means a prescription for the same drug, at the same dose or strength, [and] in
the same quantity and frequency, and with the same instructions as was initially prescribed.

(20) "Utilization Review" is defined by 803 KAR 25:190[means-utilization-review-as-de-
fined-in-803-KAR 25:190-§1-(6}].

(21) "Y" or "Y status" means the drug is a preferred drug.

Section 2. Purpose and Adoption. (1) The purpose of the formulary is to facilitate the safe
and appropriate use of prescription drugs in the treatment of work-related injury and occupa-
tional disease.

(2) The commissioner adopts the current edition and any future published updates of the
ODG formulary currently published by MCG Health. The commissioner shall review the formu-
lary not less than annually and update or amend this administrative regulation, if necessary, to
ensure that the formulary is consistent with the provisions of KRS 342.020 and 342.035.

(3) The formulary shall be made available by the department. Subsequent updates shall be
effective on the first day of the month following the update.

(4) To the extent this administrative regulation or the formulary conflict with any state or fed-
eral statute or regulation limiting prescriptive authority, including KRS 218A.020(3), 218A.172,

314.011(8)[218A-472-218A-020(3),-314.011(8)] and 201 KAR 9:260, the statute or administra-

tive regulation limiting prescriptive authority shall apply.

Section 3. Application. (1) An employer or its payment obligor is liable for payment of up to a
seven (7)-day supply of a "Y" drug dispensed to or prescribed for an injured employee within
seven (7) days of a work-related injury in treatment of that work-related injury even if the em-
ployer ultimately denies liability for the claim. Payment by the employer or its payment obligor
pursuant to this subsection does not waive the employer's right to contest its liability for the
claim or benefits to be provided.

(2) Unless the employer, in good faith, denies the claim as not compensable, drugs as-
signed "Y" status in the formulary on the date the prescription is issued shall be filled without
the need for preauthorization and without delay if prescribed for and appropriate for the work
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injury or occupational disease. Utilization review shall not be required for a "Y" drug but may
be conducted retrospectively to determine medical reasonableness and necessity. A denial of
a "Y" drug based on retrospective utilization review shall apply only to refill prescriptions of that
drug after the date of the utilization review.

(3) Unless the employer, in good faith, denies the claim as not compensable, drugs as-
signed "N" status in the formulary on the date the prescription is issued shall require preauthor-
ization. A prescription for a drug with an "N" status issued without articulated sound medical
reasoning does not constitute a request for preauthorization nor a request for payment. Within
two (2) business days of presentation of a prescription for a drug with an "N" status without ar-
ticulated sound medical reasoning, the insurance carrier shall notify the medical provider and
injured employee that preauthonzatlon is requxred for the prescnbed drug

{5)] Any prescrlptlon drug not Ilsted in the formulary shall requnre preauthorlzatlon Any non-
prescription drug shall not require preauthorization.

(5)[¢6)] Compound medications require preauthorization even if all of the components of the
compound are listed as "Y" drugs in the formulary.

(6)[{FH] Medical providers are required to prescribe in accordance with the formulary unless
the medical provider can sufficiently articulate sound medical reasoning for deviating from the
formulary, which may include:

(a) Documentation that reasonable alternatives allowable in the formulary have been ade-
quately trialed and failed;

(b) The clinical rationale that justifies the proposed treatment plan, including criteria that will
constitute a clinically meaningful benefit; or

(c) Any other circumstances that reasonably preclude the approved formulary options.

(7)[¢8}] Before an employer denies authorization for a drug that requires preauthorization,
the employer must consider any sound medical reasoning furnished by the medical provider
for prescribing that drug.

Section 4. Preauthorization. (1) Requests for preauthorization shall be subject to utilization
review unless the employer waives utilization review.

(2) Except as modified in this section, 803 KAR 25:190 Sections 5, 7, and 8 apply to all pre-
scriptions for which preauthorization is required under this administrative regulation. If the
medical provider has provided sound medical reasoning for the prescription, the employer shall
not deny a prescribed drug based solely on the status of the drug in the formulary.

(3) If as a result of utilization review the carrier denies a request for preauthorization, the
medical provider may request reconsideration of the denial to include a peer-to-peer confer-
ence with a utilization review physician. The request for a peer-to-peer conference shall be
made by electronic communication and shall provide:

(a) A telephone number for the reviewing physician to call;

(b) A date for the conference not less than two (2) business days after the date of the re-
quest; and

(c) A one (1) - hour period during which the requesting medical provider (or its designee) will
be available to participate in the conference between the hours of 8:00 a.m. and 6:00 p.m.
(Eastern Time), Monday through Friday.

(4) The peer-to-peer conference must be conducted by a physician of the same specialty as
the medical provider requesting reconsideration.

(5) Failure of the reviewing physician to participate in the peer-to-peer conference during the
date and time specified shall result in the approval of the request for preauthorization and ap-
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proval of the requested prescription. Failure of the requesting medical provider or its designee
to participate in the peer-to-peer conference during the time he or she specified availability
may result in denial of the request for reconsideration.

(6) Pursuant to 803 KAR 25:190 Section 8(1)(c), a written reconsideration decision shall be
rendered within ten (10) days of date of the peer-to-peer conference. The written decision shall
be entitled "FINAL UTILIZATION REVIEW DECISION".

(7) If a Final Utilization Review Decision is rendered denying authorization for a prescribed
drug before an award has been entered by or agreement approved by an administrative law
judge, the requesting medical provider or the injured employee may file a medical dispute pur-
suant to 803 KAR 25:012. If a Final Utilization Review Decision is rendered denying authoriza-
tion for a prescribed drug after an award has been entered by or agreement approved by an
administrative law judge, the employer shall file a medical dispute pursuant to 803 KAR
25:012.

(8) Pursuant to KRS 342.285(1), a decision of an administrative law judge on a medical dis-
pute is subject to review by the workers’ compensation board under the procedures set out in
803 KAR 25:010, Section 22.

Section 5. Effective Dates. (1) For claims with a date of injury or last exposure on or after
January 1, 2019, the formulary applies to all drugs that are prescribed or dispensed on or after
July 1, 2019, for outpatient use,[3]

(2) For claims with a date of injury or last exposure prior to January 1, 2019, the formulary
applies as follows:

(a) For a prescription that is not a refill prescription, the formulary applies to all drugs pre-
scribed or dispensed on or after July 1, 2019, for outpatient use;

(b) For a refill prescription of a drug initially prescribed prior to July 1, 2019, the formulary
applies to all drugs prescribed or dispensed on or after January 1, 2020, for outpatient use.

This is to certify that the commissioner has reviewed and recommended this administrative
regulation prior to its adoption, as required by KRS 342.260 and 342.035.

ROBERT L. SWISHER, Commissioner

APPROVED BY AGENCY: March 14, 2019

FILED WITH LRC: March 14, 2019 at 4 p.m.

CONTACT PERSON: B. Dale Hamblin, Jr., Assistant General Counsel, Workers' Claims
Legal Division, Prevention Park, 657 Chamberlin Avenue, Frankfort, Kentucky 40601, phone
(502) 782-4404, fax (502) 564-0681, email dale.hamblin@ky.gov.



