


















































































































































































































REPORT OF FINDINGS RELATED TO EXCEPTIONAL CHILDREN SERVICES 

KENTUCKY DEPARTMENT OF EDUCATION 

DIVISION OF LEARNING SERVICES\ 

MANAGEMENT AUDIT SUMMARY 

JEFFERSON COUNTY PUBLIC SCHOOLS 

INTRODUCTION AND PURPOSE OF THE REVIEW: 

The April 2017 Jefferson County Public Schools (JCPS) management audit resulted from a 
Kentucky Department of Education (KDE) management review of JCPS. The initial 
management review was conducted in fall 2016. It was initiated due to JCPS's failure to 
accurately report instances of student restraint and seclusion within KDE's Student Information 
System as required by law. 

The results of the management review were set forth in Commissioner Stephen Pruitt's February 
14, 2017 letter to the fonner JCPS Superintendent, Dr. Donna Hargens. The letter set forth 33 
deficiencies in the instructional and operational performance of the district. Twenty of the 33 
deficiencies were related to JCPS's restraint and seclusion practices and its disproportionate 
removals from school of students with Individual Education Programs (IEPs) who are African 
American. The specific areas cited were use of: 

• student-level data

• positive behavior supports
• appropriate discipline strategies, including disciplinary removals such as in-school and

out-of-school suspensions
• physical restraint and seclusion

The Division of Leaming Services (DLS) was added to the KDE audit team because of its 
expertise with positive behavior supports, physical restraint and seclusion, discipline strategies 
and requirements for students with IEPs. 

EVIDENCE CONSIDERED: 

DLS staff conducted onsite visits to the JCPS central office and 19 elementary, middle and high 
schools, including choice and behavior support (alternative) schools. The schools were chosen by 
the DLS based on high numbers of suspensions of African American students with IEPs, high 
numbers of physical restraints or seclusions or both. The following investigative activities were 
held: 

• formal interviews with J CPS staff consisting of:
o 316 school employees
o 47 JCPS central office·staff

• additional informal discussions with school staff and students
• record reviews for 119 individual students with IEPs including:

o due process files
o student behavior records

Student records were chosen for review based upon the number of times the student had been 
restrained or secluded or the number of in-school or out-of-school removals of the student. 

EXECUTIVE SUMMARY: 

Based on an analysis of data reviewed by the DLS, the DLS has substantiated systemic findings 
of noncompliance under the IDEA as well as a failure to implement 704 KAR 7:160, The Use of 
Physical Restraint and Seclusion in Public Schools. The data included review of all requested 
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infonnation, a study of trends in the school district's specific categories of student discipline, 
including in-school and out-of-school removals and the use of physical restraint and seclusion. 

Just as the KDE has general supervision responsibility under the IDEA to ensure all school 
districts within the state comply with the IDEA, so does JCPS have the responsibility to require 
its schools to fulfil the requirements of the IDEA. The data and infonnation studied by the DLS 
revealed the district does not discharge its responsibility over its schools. Instead, the JCPS 
organizational structure impedes the district's ability to model and deliver an appropriate, 
districtwide approach to its most significant need- that of behavior supports and student 
discipline. The results are significant violations of the IDEA and 704 KAR 7:160, The Use of 
Physical Restraint and Seclusion in Public Schools. 

It is important to note that, while many of the deficiencies included in this report are specific to 
the IDEA, the JCPS Exceptional Child Education (ECE) branch has no leverage to remedy the 
IDEA violations. The governance and organizational structure of JCPS impedes ECE's ability to 
provide the required oversight of the district's special education program. Without the ability of 
ECE to require central office and school administrators to follow the law, JCPS will likely 
continue to violate IDEA as ECE does not the power to ensure compliance. 

The reasons behind the district's deficits are complex. Because the root causes of the systemic 
issues are not the "fault" of ECE, but rather the result of a variety of issues including the 
governance and structure of the district. The ECE office will not be able to remedy these deficits 
without a change to the organizational structure of the district, including changes to the culture of 
the district 

Over the years, several evidence-based professional learning activities have been provided across 
JCPS; however, the implementation, support and evaluation of such practices is currently 
ineffective or nonexistent. The reason for this may be the district's inability, rather than an 
unwillingness, to follow through with written and verbal commitments it made to meet the needs 
of all students. The barriers are complex and controversial as are the solutions. It is the belief of 
the DLS that JCPS will not be able to remedy these deficiencies by itself, unless it restructures its 
organization, including changes to the culture in the district. 

Because KDE discovered numerous IDEA violations, an IDEA Corrective Action Plan (CAP) is 
required. The district and the DLS will work together to develop a CAP to set out activities that 
address the root causes of the noncompliance at the systems level. CAP activities that may bring 
JCPS into compliance for its systemic violations include: 

• A cabinet-level department solely responsible for student behavior and discipline, with 
emphasis on: 

o -cultural competency and students with disabilities 
o -collection, analysis, utilization and evaluation of discipline data used to make 

decisions about individual students and systems of supports 
• Development and maintenance of a full continuum of placements for students with 

Emotional/ Behavioral Disabilities (EBO) 
• Separation of the Jefferson County Special Education Cooperative from the district 

The original DLS's Report of Findings was provided to JCPS on October 9,2017. The 
deficiencies specified in the Report of Findings were the basis for the district to develop a 
Corrective Action Plan (CAP). The CAP is the district's written improvement plan describing 
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1: 

the activities and timelines, with persons responsible for implementation, that will be 
implemented to remedy the areas of noncompliance under the IDEA. The KDE received and 
approved the CAP on October 17, 2017. 

The DLS meets regularly with the district to review its progress toward fulfilling the 
requirements of the CAP. The DLS has conducted onsite meetings with JCPS on the following 
dates: October 91\ October 23rd

, December 19th and February 16th. These meetings will continue 
until the DLS determines all the areas of noncompliance under the IDEA have been corrected. 

In addition to the onsite meetings aimed at reviewing the progress of the CAP implementation, 
the DLS has identified a point of contact responsible for providing ongoing support and 
assistance to the district. This individual maintains an open line of communication with the 
district's director of special education and continually reviews data and sources of evidence the 
district provides to ensure CAP implementation is occurring with fidelity. 

FINDINGS OF FACT 

- -
ISSUES CITATION 

II ___ - -
Issue 1: • KRS 158.444 
Collection and Analysis of Student Discipline • 20 USC 1412 (a}(22) 
Data • 704 KAR 7: 160 

Issue 2: • 34 CFR 300.646 
Significant Disproportionality / Comprehensive 
Coordinated Early Intervening Services 

Issue 3: • 34 CFR 300.646 
Positive Behavioral Interventions and Supports 

Issue 4: • 707 KAR 1 :350, Section 1 
Continuum of Educational Settings Under 
IDEA 

Issue 5: • 707 KAR 1 :340, Section 14 
Disciplinary Procedures • U.S.C. §1415(k)(l)(F) 

Issue 6: • 707 KAR 1 :320 Sections 2, 3, and 5 
(ARC Process) • 707 KAR 1 :350 Section I (5) 

Issue 7: • 707 KAR 1 :300 
Child Find 

Issue 8: • 707 KAR 1 :290, Section 5 
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Supplemental Aids and Supports, Related 
Services and Program Modifications/ Supports 
for School Personnel 

Issue 9: • 704 KAR 7:160 
Physical Restraint and Seclusion 

Issue 10: • 2017-18 Application for 
Special Education Cooperative Kentucky Regional Educational 

Cooperatives to receive grant funds under 
Part B of the Individuals with Disabilities 
Education Act (IDEA-BJ 
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FINDINGS OF FACT 

Issue 1: 
Collection and Analysis of Student Discipline Data 

1. Commissioner Pruitt ordered KDE staff to conduct a management audit of JCPS, based 
on data issues within JCPS (See Pruitt letter dated February 14, 2017). 

2. In a letter from the former superintendent to KDE dated March 13, 2016, JCPS 
acknowledged there were 4,403 instances of physical restraint and seclusion "events" that 
had not been entered into Infinite Campus (IC), Kentucky's student information system. 

3. These events were entered only into a JCPS data system known as CASCADE, resulting 
in the under-reporting to the KDE of thousands ofrestraint and seclusion events. 

4. The JCPS response letter to Commissioner Pruitt detailed the tasks undertaken by JCPS 
to correct the deficiencies, including the commitment of significant amounts of time, 
money and effort to remedy the problem. 

5. Due to the underreporting of physical restraint and seclusion, schools were instructed by 
JCPS administrators to cease the use of alternative discipline data platforms, such as 
CASCADE and Behavior Incident Logs (BILs). 

6. The April 2017 DLS investigation revealed the following: 
• School staff reported being ill-prepared for the transition to the sole use of IC for 

the collection of discipline data. 
• Some schools continued to use alternative data collection methods in addition to 

IC. The DLS on-site review of due process folder review of students with IEPs 
confirmed alternative data platforms continued to be used in some schools, with 
dual data entries noted. 

• The student folder review confirmed physical restraint was implemented without 
documentation in IC. 

• JCPS staff told DLS that seclusion was not used in the district; however, DLS 
witnessed the use of seclusion rooms, with school staff confirming students were 
removed from the classroom and secluded in areas such as the hallway, 
principal's office or rooms known as Positive Action Centers (PACs). 

7. The DLS review of school sign-out sheets revealed students were sent home for dress 
code violations (not wearing a belt), for acting out, behavior issues (coded as "Bl") and 
suspension. 

8. DLS staff cross-referenced the sign out sheets with the state edition oflC and discovered 
two major errors: 

• Some events were not documented in IC. Without the appropriate documentation 
in IC, there is no evidence the students were sent home by school staff. As a 
result, the IC behavior resolution, which is an out-of-school removal, is not 
collected or reported as part of the district's discipline data. 

• Sign outs that resulted in an IC out-of-school removal code were documented 
with a start date for the following day. If a student was sent home at the very 
beginning of the school day for trying to start a fight, the disciplinary resolution 
of suspension had a start date of the following day. IC reported the student 
received a one-day suspension. In actuality the student was removed from school 
for two entire days, but the documentation made his suspension appear to have 
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been only one day. School administrators voiced the need for a districtwide 
process for collecting, reviewing and responding to student-level discipline data. 

9. School administrators reported difficulty managing day-to-day operations while also 
being responsible for the IC data entry of discipline referrals. 

10. The lack of a districtwide process for collecting student discipline data at the school level 
resulted in responsibility for school-level data collection varying from school to school, 
resulting in inconsistency. Examples include: 

• Assistant principals are solely responsible for ensuring all office discipline 
referrals are documented in IC; or 

• Staff document the behavior event on the paper fonn and submit the referral to the 
administrator, who then enters all the data into IC; or 

• Teachers or other school personnel enter the data directly into IC. 
11. Discipline data is used to detennine whether a school district is in compliance with 

IDEA, including the federally required State Perfonnance Plan Indicator 4B, which 
prohibits significant discrepancy in suspension and expulsion of students with IEPs based 
on race or ethnicity, in violation of 20 USC 1412( a)(22). 

12. Discipline data is also used to detennine whether a district has significant 
disproportionality in disciplinary removals of students with IEPs based on race or 
ethnicity in violation of 34 CFR 300.646. 

13. Failure to comply with 34 CFR 34 CFR 300.646 results in school districts being required 
to set aside 15% of their federal IDEA funding for Comprehensive Coordinated Early 
Intervening Services (CCEIS). 

14. In JCPS, 15% of IDEA funds must be set aside for purposes other than providing special 
education and related services, pursuant to the CCEIS requirement. 

15. Since the 2010-2011 school year, millions ofIDEA dollars have been "lost" to JCPS 
students with IEPs due to the district's failure to meet the CCEIS regulatory standards. 

Conclusions: 
A. JCPS devoted a substantial amount of time, effort and resources toward ensuring it 

correctly reports its discipline data, including the required entry of restraint and seclusion 
events. Nevertheless, there are numerous examples that the district's efforts have not 
resolved the issues of duplicate data platfonns; omission of data, including restraint and 
seclusion events; and incorrect or failure to enter data into IC. 

B. The lack of clear districtwide processes and coordinated systems of accurate collection 
and reporting of student-level data are not implemented consistently from the point of 
initial data entry through the review of data at both the school and district level. 

C. No division is responsible for ensuring student discipline data is entered and reported 
accurately. Nor is there a system in place that requires schools to analyze data, develop 
activities to address root causes, then monitor implementation of the activities. 

D. JCPS fails to maintain accurate data in the statewide student infonnation system by 
failing to include all discipline events, in violation of KRS 158.444. 

E. JCPS's failure to accurately report discipline data required by federal law resulted in a 
detennination that JCPS complied with Indicator 4B under the State Perfonnance Plan, 
when such was not the case, in violation of20 USC 1412 (a)(22). 

F. By failing to report all incidents of physical restraint and seclusion in the student 
infonnation system, JCPS is in violation of704 KAR 7:160. 
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Issue 2: 
Significant Disproportionality under the IDEA 

16. All the above Findings are incorporated by reference. 
17. For six of the last seven school years (2011-12 through 2017-18), JCPS has been required 

to provide CCEIS due to significant disproportionality related to disciplinary removals of 
African American students with IEPs. See 34 CFR 300.646. Five of the six years of 
significant disproportionality findings were due to long-term out of school removals 
(greater than 10 days) of African American students. The sixth year was due to short­
term removals (10 days or fewer) of African American students. 

18. For the most recent school year for which discipline data are available (2015-16), out-of­
school removals greater than 10 days for African American students occur at a rate 5.221 
times greater than their non-African American peers. In-school-removals greater than 10 
days for African American students with IEPs occur at a rate 4.034 times greater than 
their non-African American peers. 

19. As a result of having significant disproportionality under 34 CFR 300.646, JCPS is 
required to set aside 15% of its IDEA Part B funds to provide CCEIS during the 2017-18 
school year. This resulted in approximately 3.5 million dollars being taken away from 
the JCPS ECE program. 

20. CCEIS are provided to students who are not identified as needing special education or 
related services, but who need additional academic and behavioral supports to succeed in 
the general education environment. 

21. Discipline problems have caused the district to violate the IDEA and forced millions of 
IDEA dollars to be set aside for CCEIS since 201 O; yet, there is uncertainty among 
central office leaders as to how CCEIS have been, or should be, implemented across the 
district. 

22. Central office administrators were also unable to explain how CCEIS funds were being 
used. 

23. The following JCPS divisions share responsibility for the discipline of African American 
students with disabilities: 

• The Chief Equity Officer is responsible for the oversight of equity and diversity. 
• The Achievement Area 5 Assistant Superintendent is responsible for positive 

behavior interventions and supports (PBIS) and restorative practices. 
• The Assistant Superintendent for Academic and Support Services is responsible 

for the ECE branch, trauma-informed care, youth mental health first aid and social 
emotional learning. 

24. Collaboration and communication between these divisions is not occurring. 
25. When specifically asked during interviews how the district planned to decrease the 

disproportionate removals of African American students with IEPs, each division leader 
admitted to being unaware of the policies and procedures that govern the operations of 
other divisions. 

26. Each leader responded by recommending the DLS ask a different division. 
27. Each division leader was unsure of his or her role regarding disciplinary removals of 

African American students with lEPs and equally unsure of how to assist in remedying 
the situation. 

28. Central office staff confirmed there was a lack of communication between divisions, due 
to the structure of the superintendent's cabinet and extended cabinet. 
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29. The chief equity officer is a cabinet member, while assistant superintendents are 
members of the extended cabinet. 

30. According to interviews, the director of special education (DoSE), who oversees the 
programmatic and fiscal responsibilities of the ECE branch, was a member of the 
superintendent's cabinet until the district was reorganized under the former 
superintendent, Dr. Hargens. 

31. Currently, the DoSE does not have a seat at either the cabinet or extended cabinet. 
32. ECE has no defined role in resolving disproportionate removals of African American 

students with IEPs that affect: 
• proficiency rates 
• dropout and graduation rates 
• the amount of funds available to educate students with lEPs, due to the substantial 

transfer of IDEA funds to provide CCEIS 

Conclusions: 
A. There is no coordination among JCPS divisions which share responsibility for issues 

involving discipline strategies and ECE students. 
8. The district's organizational structure results in a lack of accountability in analyzing data 

for the causes of disciplinary removals and implementing activities to decrease the 
disproportionate disciplinary removals of African American students with IEPs. 

C. The ECE branch must have a seat at the cabinet level to coordinate conversations across 
offices to ensure appropriate oversight of discipline procedures is being implemented for 
students with disabilities, especially African American students. 

D. Due to the lack of appropriate oversight of ECE programs, JCPS is unable to exercise its 
IDEA responsibilities and violates 34 CFR.300.646 prohibiting significant 
disproportionality in the disciplinary removals of African American students with IEPs. 

Issue 3: 
Positive Behavioral Supports and Interventions 

33. All the above Findings are incorporated by reference. 
34. Positive Behavioral Interventions and Supports (PBIS) is the sole approach to addressing 

student behavior that is specifically addressed in the IDEA. 
35. Congress's reasons for encouraging the use of PBIS stem from: 

• the historic exclusion of students with disabilities based on unaddressed 
behavioral needs, and 

• the strong evidence base supporting the use of PBIS. 
36. The former JCPS superintendent and other central office staff reported an awareness and 

expectations for the implementation of PBIS for schools in the district. 
3 7. In contrast, interviews with school staff indicate PBIS support is not provided equitably 

to all schools and students in the district. 
38. As a result, school staff responsible for behavior supports do not consistently apply 

discipline strategies that align with an effective PBIS approach. 
39. The universal level (Tier I) of behavior instruction for all students was observed by the 

DLS to be piecemealed and the delivery of services did not meet the needs of the 
majority of students. 

40. School visits also demonstrated staff's lack of knowledge and understanding for 
development and supports for Tiers 2 and 3. 
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41. Interventions often lacked positive, proactive instructional support. 
42. Many schools use the Tiered Fidelity Inventory (TFI) to self-assess implementation 

fidelity at all tiers of PBIS. 
43. Some schools that reported high TFI (fidelity) scores - which should reflect PBIS is being 

implemented with fidelity- showed little to no evidence of PBIS implementation during 
on-site visits. 

44. In these schools, interviews confirmed PBIS was not implemented with fidelity. 
45. District staff reported many school principals do not understand or believe in PBIS, 

which makes it challenging to keep schools engaged in the work. 
46. District staff reported that, when school-level leadership made PBIS a priority, discipline 

rates declined. 
47. District staff were able to provide examples of schools implementing PBIS with fidelity 

and discussed the decline of discipline events at these schools. 
48. JCPS proposed a new initiative at its April 25, 2017 board of education meeting, 

explaining its plan for joining PBIS with restorative practices. 
49. The plan to join PBIS with restorative practices focuses on 18 schools over the course of 

three years. 
50. There is no strategic plan for scaling this work districtwide and no clear evidence as to 

the reasons schools were selected to participate. Further, there is no plan for 
sustainability. 

51. During the 2013-14 school year, JCPS received extensive training in PBIS because of an 
IDEA State Performance Plan Indicator 4B Corrective Action Plan (CAP). The CAP was 
a result of multi-year violations of federal law, prohibiting significant discrepancy by 
race or ethnicity, in the rate of suspensions and expulsions of greater than 10 days in a 
school year for children with IEPs. 

52. The violations were due to: 
• policies, procedures or practices that contributed to the significant discrepancy 
• noncompliance with requirements related to the development and implementation 

ofIEPs 
• inappropriate use of positive behavioral interventions and supports 
• noncompliance related to procedural safeguards 

53. JCPS undertook intensive, districtwide activities surrounding significant discrepancy, 
including the PBIS training mentioned above. 

54. NOTE: There is a difference between significant discrepancy under State Performance 
Plan Indicator 4B and significant disproportionality (CCEIS). 

• IDEA, 20 USC 1412 (a)(22), requires states to identify districts with "significant 
discrepancy," which are disparities by race and ethnicity or by disability status in 
the rate of long-term suspensions and expulsions of children with disabilities. 
States must examine whether there are significant discrepancies among districts in 
the state or compare the rates of long-term suspensions and expulsions of children 
with disabilities to those rates for non-disabled children within the district 
(Indicator 4B). 

• The significant disproportionality regulations (CCEIS) do not apply to or address 
the obligation to identify significant discrepancies under IDEA, 20 USC 1412 
(a)(22). 
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55. After several years of focused activities involving significant discrepancy under State 
Perfonnance Plan Indicator 48, JCPS data showed decreased numbers of suspensions for 
African American students with IEPs. 

56. The KDE released JCPS from its Indicator 48 CAP in the spring of 2015 as the result of 
improved data. 

57. Since its release from the CAP, JCPS numbers of suspensions of African American 
students with IEPs have greatly increased. 

58. The DLS discovered no evidence to indicate JCPS provided ongoing training and 
coaching in P8IS once it was released from the CAP. 

59. Implementation of evidence-based positive behavior supports was lacking in the schools 
visited during the review. 

60. The discipline strategies witnessed were deemed to be out of date and "old school" in 
approach. Examples witnessed include: 

• copying glossary definitions from the textbook as busy work during an in-school 
removal 

• public verbal reprimands of students 
61. During interviews, school staff shared student experiences that are unfathomable to most 

teachers, including: 
• murders of family and friends 
• parents whose work keeps them from being home at night 
• homelessness 
• addiction 
• hunger 
• abuse 

62. During interviews of general education teachers, there was little recognition that the 
trauma experienced by students has a devastating effect on students' behavior when they 
come to school. 

63. Many staff shared that building-level administrators were more focused on removing 
"those students" who exhibited problem behaviors from their schools, rather than 
teaching and reinforcing appropriate behavior. 

64. One teacher stated, "African American students are suspended more often because they 
deserve to be suspended more often." The teacher went on to say she was sorry the 
students have "bad home lives," but they need to behave while they are in school. 

65. One teacher reported being accused of racism by the students. She continued by stating, 
"I don't care who you are or what race you are, I care that you aren't doing what you 
need to do. Some kids don't have behaviors to do school the way we expect it." 

66. DLS also witnessed cultural responsiveness, appropriate de-escalation strategies, and 
positive relationships with students occurring in some schools. 

67. While onsite at a school, DLS staff noticed a male African American teacher who quickly 
and efficiently defused a situation between students which had the potential for becoming 
a significant behavior issue. 

68. During a teacher interview, an African American teacher explained the cultural 
differences among students and stated black male students with loud voices were often 
perceived by white female teachers as being disrespectful. This teacher had written only 
four student behavior referrals for the entire school year. 
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69. Although the JCPS central office provides culture and climate training as part of in­
service professional learning, the training is not mandatory. 

70. Central office staff stated that trauma and mental health is a serious concern for JCPS 
students. 

71. In November, 2014, the KDE received a five-year, $8.1 million competitive grant, known 
as Project AWARE, from the U.S. Department of Health and Human Services (HHS), 
Substance Abuse and Mental Health Services Administration (SAMHSA). 

72. The purpose of Project AW ARE is to support teachers, schools and communities in 
recognizing and responding to mental health concerns among youth. 

73. Project AWARE focuses on two components: 
• The first component involved providing local communities with increased access 

to school- and community-based mental health services through improved 
coordination of state and local policies and resources. 

• The second component involved training school personnel, first responders, and 
other adults who interact with school-age youth to detect and respond to mental 
health needs, including how to encourage adolescents and their families to seek 
and obtain treatment. 

74. JCPS was one of three Kentucky school districts selected by the KDE to participate in the 
project. 

75. On May 12, 2016, the KDE released JCPS from the state's Project AWARE grant, due to 
its failure to obligate any district funds to the project. 

76. Nor did it implement any activities as part of the KDE's AWARE grant during the 18 
months it participated in the project. 

77. Due to the district's inability to comply with the terms of the Project AWARE, JCPS lost 
approximately $2.3 million dollars over the life of the grant in funds that would have 
been used for increased access to student mental health services and Youth Mental Health 
First Aid training. 

78. Purchase requests during the 2016-17 school year document requests for school mental 
health counselors, school psychologists, youth mental health first aid and trauma­
informed care training. 

79. These requests were denied at the district level without reaching the school board for 
consideration. 

Conclusions: 
A. Although there are several evidence-based practices for which professional development 

and training has been provided by JCPS over the years, consistent implementation, 
support and evaluation of such practices is ineffective or nonexistent. 

B. JCPS has demonstrated its willingness to implement innovative programs designed to 
address behavior and discipline needs of students; however, the programs have never 
been effectively expanded across the district, due in part to the placement of related 
programs in different offices, with no coordination or communication among the offices. 

C. Unless there is an office designated by JCPS as responsible for the implementation and 
evaluation of JCPS initiatives such as PSIS, restorative practices and trauma-informed 
care, the district will continue to experience difficulty complying with federal 
requirements related to disproportionality in disciplinary removals of African American 
students. 
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Issue 4: 
Continuum of Educational Settings under the IDEA 

80. All the above Findings are incorporated by reference. 
81. IDEA requires school districts to provide students who have IEPs with individualized, 

appropriate educational settings. 
82. The continuum of educational settings begins with the least restrictive setting (the general 

education classroom) to the most restrictive educational setting (residential placement). 
83. During interviews with school and central office staff, the DLS learned class 

size/caseload waivers were requested for elementary schools with self-contained 
Emotional-Behavioral Disabilities (EBD) classrooms. 

84. The waivers requested an increase in the number of EBD students in self-contained 
classrooms from the regulatory limit of eight students to nine students. 

85. At least 10 class size waivers were requested. 
86. Instead of establishing a new self-contained classroom, the district chose to use the 

waiver process to exceed the number of students allowed to be served. 
87. JCPS increased the number of elementary EBD students from eight to nine before the 

waiver was approved by the DLS. 
88. School staff interviewed about severe behavior events that require Interim Alternative 

Educational Settings (IAES) stated there is no alternative setting for the ECE elementary 
students who bring weapons to school. 

89. Typically, the student is removed to an EBD self-contained classroom at a different 
school within the district. 

90. In at least one situation discovered during school interviews, the district's central office 
staff made the decision to place an elementary student who brought a weapon to school in 
a different school's self-contained classroom, even though the self-contained classroom 
was at capacity. 

91. This was done despite the receiving school's staff protesting the decision because it 
placed all students in the classroom and the EBO teacher at risk of harm. 

92. In situations where IAES placements are required in middle and high schools, students 
are sent to EBD classes that are often already at capacity. 

93. JCPS has one separate school, Waller Environmental School, for K-8 students with 
severe emotional/behavioral disabilities with IEPs. Its 2016-17 enrollment was 92 
students. 

94. A second setting, known as Riverview, is a "school within a school," that serves students 
with severe emotional and behavioral issues. 

95. There are four classrooms at Riverview. Since Riverview is located within the Phoenix 
School of Discovery, it had no separate enrollment figures. Based on the regulations 
governing class size, Riverview presumably serves less than 40 students. 

96. JCPS thus has a combined total of 132 students with IEPs in its two separate schools or 
classrooms. 

97. Minor Daniels Academy is an alternative (otherwise known as behavior support) school 
with a total student enrollment of 142 middle and high school students during the 2016-
17 school year. Thirty of the alternative school's "seats" are set aside for middle school 
students with IEPs, with 43 seats for high school students with IEPs. 
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98. Breckinridge Metropolitan High School is an alternative school for students who have 
been involved with the juvenile court system or have committed violations of the student 
code of conduct. Its 2016-17 enrollment was 162 students. 

99. The combined enrollment for both alternative schools during the 2016-17 school year 
was 304 students. This is for a total JCPS student enrollment of over 100,000 students. 
For students with IEPs, only 73 "seats" were reserved for 13,000 ECE students. 

100. Central office staff indicated some schools inappropriately refer students to alternative 
schools, such as Minor Daniels Academy, before exhausting all less restrictive options, 
stating, "If we build it [more alternative schools], they will come." 

101. During interviews with central office staff, it was revealed that staff believe JCPS has a 
full continuum of placements for EBD students; however, none were aware of any 
student ever being placed in a residential setting by a student's ARC. 

102. The district provides teachers for students who are hospitalized in psychiatric facilities; 
however, psychiatric hospitalization is not an educational placement provided by the 
district. 

103. For the JCPS students who are hospitalized, the decision for hospitalization is made by 
students' parents and doctors based on medical reasons. 

104. Parents are responsible for the cost of hospitalization, with Medicaid as the typical 
payment source. When Medicaid or private insurance is exhausted, the child returns to 
school. 

105. No school staff interviewed knew residential placement at the expense of the district was 
an option for seriously disabled EBD students. 

I 06. The DLS review of individual student due process folders revealed no students whose 
ARCs had recommended residential placement. 

Conclusions: 
A. Instead of creating additional classrooms to support EBD students needing self-contained 

settings, the district utilizes the waiver system to add additional students to classrooms 
which are already at capacity. Moreover, the district exceeded the class size prior to the 
waiver being approved. 

B. The district's failure to have a continuum of EBD placements manifests itself in a lack of 
alternative schools, lack of therapeutic classrooms, too few self-contained EBD 
classrooms and an unwillingness to consider residential placements for students too 
disabled by their emotional and behavioral disabilities to be appropriately educated 
within JCPS. 

C. While some schools may be more interested in ridding themselves of students rather than 
providing an appropriate educational setting for the student, this does not negate the 
finding that there are 73 "seats" at the district alternative school for 13,000 students with 
IEPs. 

D. The number of alternative school placements for students with IEPs is inadequate, based 
on the student population size and the range of serious behaviors exhibited in the district 
such as JCPS. 

E. Similarly, the two separate schools settings (Waller Environmental School and 
Riverview) serving 132 students are inadequate based on the student population size. 

F. Having too few structured settings for students with significant emotional/behavioral 
needs leads to students remaining in inappropriate educational placements at their home 
schools. 
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G. This practice violates the IDEA as administrative barriers cannot be used to deny a 
student the right to special education services based on the student's individual needs. 

H. The failure of the district to provide a continuum of placements for EBD students 
exacerbates the problem of disproportionate suspensions of students with IEPs, 
particularly African American students. 

I. ARCs have the legal responsibility to determine appropriate settings for students. Due to 
the scarcity of EBD resources, AR Cs are unable to place EBD students in restrictive 
settings when appropriate. 

J. Instead, placements of EBD students needing restrictive settings are improperly taken out 
of the hands of AR Cs and made by central office staff or are not made at al 1, due to the 
lack of educational settings for students with serious emotional and behavioral 
disabilities. 

K. This district fails to have a continuum of educational settings for students with Emotional 
and Behavioral Disabilities (EBD), in violation of 707 KAR 1 :350, Section 1. 

Issue 5: 
Disciplinary Procedures 

107. All the above Findings are incorporated by reference. 
108. Interviews revealed school staff wrongly believe students with IEPs may only be 

suspended for up to 10 cumulative days during the school year. 
109. Staff indicated that, once a student has been suspended the maximum number of days, 

nothing else can be done to address that student's behavior. 
110. During school interviews, DLS staff were informed of several serious discipline 

situations that resulted in no disciplinary action, either because staff believed the students 
had reached the 10-day suspension limit or appropriate educational settings were not 
available. 

111. When students are suspended in excess of 10 days., JCPS policy requires schools to 
provide the students with compensatory education. 

112. The DLS review of due process student folders revealed that during ARC discussions of 
compensatory education, parents were asked or required to transport their child for 
compensatory services, which results in many students being unable to access 
compensatory services. 

113. A manifestation determination meeting must be held for students with IEPs after a 
'<change in placement," to determine whether the behavior at issue is a manifestation of 
the student's disability. See 707 KAR 1 :340 Section 14 for manifestation determination 
requirements. 

114. While interviews with school guidance counselors who conduct the reviews showed a 
good understanding of the manifestation determination process, documentation found 
during the DLS review of student due process folders demonstrated either a lack of 
understanding of manifestation determinations or a lack of attention to the process. 

115. Due process folders did not show consideration of all relevant information required by 
law. 

116. Some folders contained information copied and pasted from earlier manifestation 
determination meetings into a subsequent meetings' documentation. 

117. When an ARC determines the student's conduct which has caused the change in 
placement is a manifestation of the student's disability, IDEA requires a Functional 
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Behavior Assessment (FBA) be conducted if the student does not have a Behavior 
Intervention Plan (BIP). See 707 KAR 1 :340 Section 14(4). 

118. If the student has an existing FBA and BIP, the regulation requires the ARC must review 
the BIP and modify it as necessary to address the behavior. 

119. The DLS review of manifestation reviews in student folders revealed FBAs and BIPs 
lacked the necessary revisions or were missing altogether. 

Conclusions: 
A. As a result of the above findings, JCPS is in violation of707 KAR 1 :340, Section 14 and 

20 U.S.C. §1415(k)(l)(F). 

Issue 6: 
ARC Process 

120. All the above Findings are incorporated by reference. 
121. School staff expressed frustration with the admission criteria of the alternative schools, 

stating there was a lack of transparency with the process. 
122. JCPS procedures for alternative schools provided to the KDE state students must be 

referred to alternative schools via the student's current comprehensive school or 
parent/guardian request. 

123. Student referral information is reviewed with the Student Due Process staff to determine 
which alternative school is most appropriate. Students are then referred to the appropriate 
school. 

124. The JCPS alternative school procedures make no distinction between the process used for 
students with IEPs and general education students. 

125. ARCs are required by 707 KAR I :350 to make decisions on appropriate educational 
settings for students with IEPs. 

126. In JCPS, School-Based ARC {SBARC) decisions on the appropriate education setting are 
subject to a second ARC meeting, known as the Administrative Admissions and Release 
Committee (AARC). 

127. JCPS continues to use SBARCs and AARCs, even though the Kentucky special 
regulations were amended in 1993 and no longer allow a two-tier ARC process. 

128. Numerous reports from JCPS school and central office staff indicated parents are 
permitted to refuse an Admissions and Release Committee (ARC) decision for placement 
at Waller Environmental School that the ARC has determined is appropriate. 

129. Interviews with both JCPS central office staff and school staff - substantiated by 
documentation found during the DLS review of student due process folders - revealed 
ARC decisions related to placement in alternative schools and the district's special 
schools are not binding and are often ignored. This is due to: 

• The district's failure to have adequate educational settings for EBO students, due 
to its failure to maintain a continuum of educational settings. See Issue 4 above, 
which found there are 73 "seats "available for students with IEPs for a JCPS 
population of 13,000 students with IEPs. 

• The district's alternative school procedures, which do not distinguish between 
referrals for general education students and students with IEPs whose ARCs have 
determined the alternative school is the appropriate educational setting for the 
student. 
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• The district's use of a two-tier ARC process allowing central office administrators 
to override a placement decision made by the school's ARC. 

• The district's decision to allow parents to override an ARC's decision to place 
students in the district's special schools, such as Waller Environmental School. 

130. As a result, students with IPs who have significant behavior issues remain in 
comprehensive schools even though the educational setting is not appropriate. 

Conclusions: 
A. Kentucky's regulations require a representative of the school district, who is 

knowledgeable about the availability of district resources, to be a member of the ARC. If 
central office staff believe ARCs are not properly deciding placement of a student in a 
more restrictive placement, they must be part of the ARC process as set forth in 707 KAR 
1 :320 Section 3. 

B. Use of the two-tier ARC process violates 707 KAR 1 :320 Sections 2, 3 and 5. JCPS 
cannot use a regulatory provision that has been out of effect for 24 years to allow an 
"AARC" to override previous ARC decisions. 

C. Likewise, the JCPS alternative school procedures, which allow a process outside of the 
ARC to override ARC decisions on placement at the behavior support schools, violate 
707 KAR 1 :320 Sections 2, 3 and 5; and 707 KAR 1 :350 Sectionl(S). 

D. Even if placement of students with IEPs at the behavior support schools is exempt from 
the district's written policies as claimed by the district, the ARC decisions cannot be 
implemented for most students, due to the district's failure to maintain a continuum of 
educational placements. 

E. Allowing a parent to unilaterally reject a placement decision violates 707 KAR 1 :350 
Section 1 ( 5). One member of an ARC does not have the authority to override an ARC 
decision on the appropriate educational placement (setting) for a student. 

Issue 7: 
Child Find under the IDEA: 

131. All the above Findings are incorporated by reference. 
132. Interviews with school staff revealed that many students referred for special education are 

never evaluated. 
133. Students are referred for special education but their records are passed around the school 

and district until the referral is essentially forgotten or given up on by teachers. 
134. Staff stated that many times, ARC meetings are never held to discuss the referral. School 

staff across the district commonly referred to this practice as the "magic folders" and the 
"rotating folder game." 

135. Teachers stated this is an attempt to avoid identifying African American students for 
special education, in an effort to reduce the district's rate of disciplinary removals of 
African American students with IEPs. 

Conclusions: 
A. The district fails to act upon IDEA referrals (Child Find), in violation of 707 KAR 1 :300. 
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Issue 8: 
Supplemental Aids and Supports, Related Services and Program Modifications/ Supports 
for School Personnel 

136. All the above Findings are incorporated by reference. 

Supports for School Personnel 
Teacher training and support 

137. Elementary teachers from one school stated they cannot miss school for any reason, since 
substitute teachers refuse to work at the school. 

138. Lack of substitute teachers was mentioned in other interviews as a barrier to teachers' 
ability to access training and to observe best practices at other, more successful schools. 

139. Many of the schools visited by the DLS do not have adequate staff or support to balance 
behavior support and academic content in ECE resource rooms. 

140. The central office has consulting teachers assigned to assist schools with instructional 
issues. 

141. The quality of consulting teachers is uniformly described as good but there are too few 
teachers to meet the needs of the schools. 

142. There are central office ECE staff who are experts in the categorical areas of students 
with IEPs, such as autism, EBO and intellectual disabilities. 

143. The ECE staff consult with teachers and provide training; however, there are too few 
central office consultants available to provide ongoing coaching to ECE teachers. 

144. ECE training is not mandatory. 
145. Even when teachers avail themselves of training, research shows training without 

ongoing coaching results in little to no changes in classroom practice when the teacher is 
back in the classroom. 

146. There are few consulting teachers with behavior expertise to assist teachers with 
classroom management. 

Related services 
Guidance counselors and mental health services 

147. All schools visited have school counselors. Most are responsible for chairing Admissions 
and Release Committee (ARC) meetings, which significantly affects their ability to 
provide counseling to students. 

148. School staff state there is an urgent need for mental health services and mental health 
counselors. 

149. Although staff acknowledge the district and schools have done a good job in 
collaborating with community providers to increase the number of counselors available to 
students in need, this remains a critical, unmet need. 

Psychologists 
150. There are not adequate numbers of school psychologists (assigned by the central office) 

to work in schools. 
151. Psychologists are needed to develop Functional Behavioral Assessments (FBAs) and 

Behavior Intervention Plans (BIPs) for students exhibiting unwanted behaviors. 
152. FBAs and BIPs are critical for understanding and appropriately dealing with behavior 

issues. 
153. Developing these plans is in addition to the psychologists' work in testing and evaluating 

students for special education services. 
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Paraprofessionals 
154. While schools appear to have adequate numbers of teachers, districtwide reductions in 

the number of paraprofessionals due to cutbacks in funding were cited by elementary 
teachers as a concern related to classroom management 

Speech /language therapists and assistive technology 
155. Other staffing issues raised by schools included too few speech/language therapists 

available to provide therapy to students with IEPs. 
156. This results in students receiving a minimal amount of speech services which are not 

based on their individual needs. 
157. A related concern of school staff was the lack of assistive technology staff to evaluate 

students to determine their need for assistive technology (AT) and Augmentative and 
Alternative Communication (AAC) devices. 

158. There are two central office staff that provide assistive technology services to the entire 
district - one for AT and one for AAC. 

159. AAC devices are critical for students with severe disabilities who do not have an 
effective way to communicate their needs to others. 

160. Students who have no formal communication systems are left with communicating 
through behaviors such as crying, self-abuse or aggressive behaviors towards others. 

161. They are also at increased risk of physical restraint, seclusion or both. 
162. One highly-publicized incident involved a JCPS student with autism and intellectual 

disabilities who had no effective, formal means of communication. 
163. The student nearly died due to a classroom restraint that broke both of his femurs. 
164. Kentucky's IEP document requires ARCs to consider special factors in IEP development: 
165. ARCs must address each special factor and consider the issues in the review and revision 

of the IEP. 
166. Three of the special factors are: 

• Whether the student's behavior impedes his/her learning or that of others; 
• Does the student have communication needs; and 
• Are assistive technology devices and services necessary in order to implement the 

student's IEP? 
167. If the ARC answers 'yes' to any of the special factors, the ARC must include a statement 

of services, devices or both to be provided to address the special factors. 

Transportation 
168. District transportation personnel reported that students who are transported to the 

Kentucky School for the Deaf (KSD) are required to meet at a central location or "hub" 
on Sunday afternoon for transportation to KSD. 

169. Special transportation is not available at all schools in the district. If a student with an 
IEP requires special transportation at a school that does not offer it, the student is 
assigned to a school in which special transportation is offered. 

170. The review of student due process files confirmed students with disabilities are being 
suspended from the bus. However, these suspensions are not always recognized as such 
and are not recorded in IC as an out-of-school removal. 

171. Nineteen student due process files documented bus suspensions for students transported 
by both regular and special transportation. 
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172. Attendance records confinned bus suspensions were sometimes coded in IC as "absent" 
or "tardy" instead of school removals. 

173. The district does not take steps to prevent students from rival neighborhoods or gangs 
from riding on the same bus. 

174. Fights erupt during bus rides, adding to the disproportionality of African American 
students - with and without IEPs - being suspended from the bus and school. 

Conclusions: 
A. JCPS provides good resources to teachers in the fonn of training and technical assistance, 

consulting teachers and ECE staff who are well-versed in categorical disabilities. 
B. In spite of the central office resources dedicated to the professional learning of teachers, 

there are inadequate numbers of central office consulting teachers and ECE staff to meet 
the needs of classroom teachers. 

C. ECE training is not mandatory. Added to the inability of teachers without substitutes to 
attend training and district's failure to provide adequate resources for follow-up coaching, 
the effect of training efforts is inconsequential. 

D. The district's failure to provide sufficient appropriate program modifications and 
supports for school personnel violates 707 KAR I :320 Section 5(5)(c). 

E. The district's failure to provide adequate numbers ofrelated service providers, such as 
psychologists, school counselors, mental health services including mental health 
counselors, speech/language therapists and assistive technology providers, violates 707 
KAR I :002 Section I (27) and 707 KAR I :290 Section I (1 ). 

F. The inadequate numbers of speech/ language therapists and assistive technology staff is 
of special concern. 

G. The ability to effectively communicate is a key skill which all students require to be 
successful, both in school and in adult life. 

H. This is especially true for students with significant communication disabilities who have 
no functional communication system. Their inability to effectively communicate acts as a 
complete roadblock to post-school education, employment and independent living. 

I. It also puts them at risk of being constantly restrained and put into seclusion due to 
behaviors that are the result of frustration, as well as the inability to report any issues of 
abuse. 

J. Two AT staff serving the district's population of 13,000 students with IEPs is wholly 
inadequate. 

K. Because of the inadequacy of speech/language and AT resources, the district fails to 
address the special factors of behavior, communication and assistive technology needs. 

L. This results in either a lack of related services or inadequate services within a service 
delivery model based, not on individual students' needs but on administrative 
convenience, in violation of 707 KAR 1 :320 Section 5 (2) through ( 4). 

M. The district's failure to 
• Provide appropriate related services including individual speech services, and 
• Evaluate for and provide appropriate AT and AAC to students who have 

disabilities that significantly affect their ability to communicate has resulted in a 
denial of a free appropriate public education in violation of 707 KAR 1 :002 
Section 1(27) and 707 KAR I :290 Section 1(1). 

N. The district fails to provide appropriate door-to-door transportation to students who 
attend KSD. 
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0. Special transportation is not provided to students who require it when the student attends 
certain schools. This results in the student being forced to attend a different school where 
special transportation is offered based on administrative convenience rather than 
individual student needs. 

P. JCPS has failed to provide appropriate related services in the area of transportation in 
violation of707 KAR 1:002 Section 1(27), 707 KAR 1:290 Section 1(1), 707 KAR 
1 :290, Section 5 and 707 KAR I :350 Section 1 (7). 

Q. By failing to appropriately document bus suspensions as out-of-school removals for 
students with disabilities, the district's discipline data is inaccurate. This contributes to 
the inaccurate and inefficient data collection and reporting discussed in Issue 1. 

Issue 9: 
Physical Restraint and Seclusion 

175. All the above Findings are incorporated by reference. 
176. The assistant superintendent for Academic and Support Services oversees the Safe Crisis 

Management (SCM) trainer position. This individual retired in December 2016. 
177. The district chose to finish the year without a full-time SCM trainer in lieu of going 

through the board of education process to post the position. 
178. The SCM trainer oversaw two SCM assistants who provide physical restraint training to 

JCPS employees during the workweek and on Saturdays. 
179. Commissioner Pruitt's February 14, 2017 letter to former Superintendent, Dr. Hargens 

questioned the use ofUKERU, an unapproved type ofrestraint. DLS interviews with 
district and school staff confirmed that SCM is the only type of restraint training offered 
by the district-level trainers. 

180. School Resource Officers (SROs) are required to be trained as part of the school-wide 
training on positive behavioral supports and interventions pursuant to Section 6 of 704 
KAR 7: 160, yet interviews revealed this is not occurring. 

181. Board Policy 09 .2212 - Use of Physical Restraint and Seclusion was revised in August 
2016. 

182. The revised administrative procedures were shared with all building principals before the 
start of the 2016-17 school year. 

183. The updated procedures changed the term "physical restraint" to "physical assist," but did 
not change the definition set forth by Kentucky's physical restraint and seclusion 
requirements found in 704 KAR 7:160. 

184. The change in terms has resulted in wide-spread confusion, with central office and school 
staff wrongly believing a "physical assist" (as defined by JCPS's procedures) is not a 
physical restraint. 

185. Central office leaders, including those who oversee SCM training, wrongly reported that 
an "assist" as defined by the JCPS policy, was simply a nudge or the holding of a hand or 
arm to encourage a student to move to a safe location. 

186. JCPS 's procedures require each school in the district to have a minimum of five core 
team members who are trained to safely implement physical restraint. 

187. At the time of the audit, 32 schools did not have a minimum of five core team members. 
188. Some schools have SROs. 
189. Discipline data related to the involvement of SR Os in the use of physical restraint was 

found to be inconsistently monitored and tracked. 
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190. Other schools have Louisville Metro police officers in their buildings in addition to 
SROs. The police are present to intervene only in the event of a law violation. 

191. Police involvement is not consistently entered in IC as required by 704 KAR 7:160 
Section 7(7). 

192. 704 KAR 7:160 Section 5(5), and the district's procedures, outline the requirements of 
the parent debriefing session. 

193. Very few district or school leaders were aware of parents' right to request a debriefing 
session following their child's physical restraint or seclusion. 

194. The district has a form letter that is sent home informing parents their child has been 
physically restrained, but it contains no information about the parents' right to request a 
debriefing session. 

195. The DLS was repeatedly informed by district and school leadership and staff that JCPS 
does not use seclusion; however, DLS staff witnessed and heard about the use of 
seclusion rooms. 

196. The DLS review of student due process folders confirmed a lack of understanding and 
appropriate use of physical restraint and seclusion across the district as evidenced by the 
following: 

• Sixteen student files confinned physical restraint was used in violation of 704 
KAR 7:160. The documentation of the behavior that led up to the use of physical 
restraint was not behavior which posed "an imminent danger of physical harm to 
self or others" as required by 704 KAR 7: 160. 

• Eight student files documented the use of a bus harness as a mechanical restraint 
to modify student behavior. Kentucky's regulation and the district's procedures 
specifically prohibit the use of a mechanical restraint. 

• Thirty-five student files lacked documentation of positive behavioral interventions 
and supports. 

• According to training lists provided by JCPS and documentation within student 
folders, two employees without a certification in SCM were involved in the use of 
physical restraint even though the facts did not indicate it was an emergency 
situation. 

• SRO involvement in behavior events was noted in nine files. 
• Debriefing procedures, required by 704 KAR 7: 160, Section 5 were not in 

evidence. 
• PA Cs were sometimes documented as student time-out areas or removal 

placement options, which in some cases met the definition of seclusion under 704 
KAR 7:160. 

197. Interviews with JCPS staff indicated alternative schools often use physical restraint as the 
first, not the last, response to a behavior incident. Staff were quoted as saying the 
alternative schools immediately jump to the use of restraint rather than using de­
escalation or other less harmful responses, "because they can." 

198. School staff interviewed stated they had never seen a student restrained inappropriately. 
In contrast, some central office staff stated they had knowledge of illegal prone and 
supine restraints being used. 

199. According to interviews with central office staff, investigations substantiating student 
abuse by staff (including illegal restraints) were not acted upon by the Division of Labor 
Management and Employee Relations within the Business Services Division. 
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200. Interviews revealed investigations by JCPS staff substantiated abuse by school staff, yet 
no action was taken by the district. The DLS staff was told there are "serial abusers" in 
the schools. Investigations substantiating abuse were forwarded to the central office 
human resources office. No follow-up action against the employees was taken until the 
local newspaper reported the incidents. 

201. Based on interviews and folder reviews, physical restraint and seclusion data are not 
always correctly entered into IC and typically restraint and seclusion data are not 
reviewed or discussed. 

Conclusions: 
A. Central office and school staffs understanding of practices related to physical restraint 

and seclusion are inconsistent with state regulations, as well as local board policies and 
procedures. 

8. The district failed to act to protect student safety despite substantiated abuse. 
C. J CPS is in violation of 704 KAR 7: 160 as well as its own procedures that enforce the use 

of physical restraint and seclusion. 

Issue 11: 
Special Educational Regional Cooperative 

202. All the above Findings are incorporated by reference. 
203. The KDE chooses to use a significant portion of its federal IDEA State Set-Aside 

allocation to fund the Special Education Division serving each regional educational 
cooperative. 

204. The purpose of the special education divisions is to provide support and technical 
assistance to their member districts to improve educational results and outcomes for 
students with disabilities and to assist districts with remedying IDEA noncompliance 
under federal and state law. 

205. The regional special education cooperative must provide all services in a manner 
consistent with policies and procedures required by the IDEA Part 8 while assisting 
member districts in meeting the state and federal regulatory requirements for special 
education programs. 

206. Jefferson County is in a unique position because it is the only special education 
cooperative that is not providing services to multiple districts. 

207. The cooperative staff are district employees who have a percentage of their FTE funded 
by the cooperative. 

208. It is difficult to separate the cooperative funds from the district's general funds and 
equally difficult to determine what services are being provided by the cooperative and not 
the district. 

Conclusions: 
A. Due to the comingling of staff and funding streams, it is difficult for the cooperative to 

provide effective leadership and specialized services to assist the district with meeting the 
goal of providing a full educational opportunity for all children with disabilities, aged 
three to 21, particularly if the district is in violation of the IDEA. 

8 . Without being able to determine how cooperative funds are being used or what services 
are being provided to the district, the cooperative is not fulfilling the requirements of the 
Application to Receive Grant Funds it provided to KDE. 
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C. For JCPS to continue receiving cooperative funds from the KDE, the special education 
cooperative must be completely separated from the district. 

CORRECTIVE ACTION PLAN (CAP): 
Following an off-site or on-site review, the KDE shall issue a written report. Deficiencies 
specified in the report shall be the basis for the district and the KDE to jointly develop a 
corrective action plan (CAP) for review and approval by the KDE. Prior to the development of 
the CAP, the district shall have the opportunity to submit additional information to verify or 
clarify issues related to the report. Each CAP shall be monitored and enforced by the KDE. 
A CAP shall be submitted to the KDE no later than thirty (30) business days after the district 
receives the report of noncompliance. The CAP shall include: 

a) A statement of the matter to be corrected; and 
b) The steps the district shall take to correct the problem and document compliance. 

Within thirty (30) business days of receiving the CAP, the KDE shall notify the district of the 
status of the CAP. lfthe KDE rejects the CAP, the district shall have fifteen (15) business days 
to submit a new CAP. 

A CAP approved by the KDE shall be monitored and shall be an official document requiring the 
district to meet the specified activities. The KDE shall not initiate further sanctions during the 
time period specified in the CAP unless requested by the district. 

Any noncompliance verified by monitoring shall be corrected within twelve (12) months from 
the date of the notification to the district of the noncompliance. 
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STATUS OF THE DISTRICT'S IDEA CAP AS OF APRIL, 2018: 

The following timeline summarizes the status of the district's CAP: 

• October 9, 2017 - DLS Report of Findings was provided to the district during an 
onsite meeting. 

• October 17, 2017 - DLS approved the CAP and implementation of the CAP 
began. 

• October 23, 2017 - DLS conducted an onsite visit with JCPS to discuss the 
Report of Findings and CAP. 

• November 14, 2017 - KDE contracted services for a dedicated individual to 
oversee the district's CAP. 

• December 19, 2017 - DLS met with the JCPS to review the implementation of the 
CAP and provided feedback. 

• February 16, 2018 - DLS conducted an onsite visit with JCPS to review the status 
of the CAP and provided feedback. 

• March 19, 2018 - DLS conducted an onsite visit with JCPS to discuss specific 
questions and concerns regarding the CAP. The focus of this conversation was on 
the district's MTSS plan, the establishment of additional EBO classrooms, and the 
use of CEIS funds. 

• March 28, 2018 - DLS CAP manager conducted an onsite meeting with district 
employees responsible for implementing positive behavior supports. 

DLS expects the collaborative approach to continue throughout the implementation of the CAP. 
A complete summary of the district's CAP including responsible for each action step, and 
progress notes is attached. 

JCPS continues to have significant disproportionality during the 2016-17 school year. The rate 
at which JCPS removes African-American special education students for disciplinary events is 
significantly greater than the rate at which it removes non-African American special education 
students. African American students are 4.687 times more likely to be subject to in-school 
removals than non-African American special education students and 6.557 times more likely to 
be subject to out-of-school removals greater than 10 days than non-African American special 
education students. Rates that exceed three times the rate of children not in a particular category 
are considered to be significantly disproportionate. As a result, Jefferson County must again set 
aside millions of IDEA dollars for CEIS that would otherwise be used to serve students with 
disabilities. 

lndicator4B of the IDEA State Performance Plan (SPP) / Annual Performance Report {APR) 
examines suspensions and expulsions based on individual racial or ethnic subgroups. JCPS has 
significant discrepancy with regard to the rate of long-term suspensions and expulsion of 
African-American students at a rate 4.90 times above the rate of the state. As a result, the DLS 
has issued a CAP to remedy the noncompliance. 
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While the district has provided DLS with evidence of extensive training and plans for follow-up, 
there is a need to change the culture within the district. Implementation of MTSS is a good start; 
however, there are still questions around how tertiary and intensive supports to the district's most 
challenging students will be provided. The district has restructured its governance of discipline 
so that many of its ECE personnel report to the Area 5 superintendent. The intention is to break 
down silos; however, DLS is not confident that discipline procedures will be followed in 
accordance with the IDEA under this new structure given the Area 5 superintendent is not a 
special education expert. Removing the special education department from the decision making 
process could result in an inadvertent violation of the IDEA. DLS continues to be in conversation 
with the district around this restructure. More information is needed and a clear plan for 
involving the ARC process must be developed, shared with DLS, and evidence of 
implementation must be provided regularly. 

During the onsite audit, DLS also reviewed individual student due process files as part of its 
investigation. In addition to the systemic CAP that is attached, DLS is overseeing the correction 
of student specific student specific IDEA violations. Fourteen due process files were cited as 
needing student specific corrections. Three of those students were considered no-shows for the 
2017-18 school year. Currently, out of the 11 remaining files, ARC meetings for eight students 
have occurred to make corrections. The district has summarized corrections for the KDE and 
individual due process corrections including: 

• Development of positive behavior interventions to address the behaviors of students 

• ARC met to determine LRE placement of students 

• ARC met and obtained consent to conduct a FBA and determine the need for a BIP. 

• Three students have meetings scheduled to review and update the IEP's based on need. 

STATUS OF PHYSICAL RESTRAINT AND SECLUSION CAP AS OF MARCH, 2018: 

JCPS corrective action relating to Physical Restraint and Seclusion {R&S) has seen an improved 
communication link between JCPS and KDE staff. The KDE has been invited to attend monthly 
meetings in which Area 5 administration reviews Physical Restraint & Seclusion data. These 
have occurred on December 28th

, January 31st and March 29th

. These meetings have been 
scheduled monthly through the end of 2018, KDE staff has been invited to consult in person or 
via teleconference. JCPS has had success in contractual relationship with districtwide in-school 
security monitors and has trained 118 of 160 of these staff members in the de-escalation 
techniques from Safe Crisis Management (SCM). 

JCPS's new SCM administrator has maintained weekly contact with KDE physical restraint and 
seclusion program manager. Area 5 has completed the hiring of three SCM district trainers to 
increase capacity to train staff, review practices with building administrators, and consult on 
physical restraint and seclusion issues that may arise. 
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Through the CAP process it was suggested that JCPS revise district protocols for parent 
debriefing following an incident of physical restraint and/or seclusion. Fonn has been created for 
staff to follow and protocols have been put in place for review of this regulatory requirement. 

JCPS has fonned task force to review the structure, administration, and use of school level safety 
officers (SROs and LEOs) in JCPS. They have reached out to similar sized districts around the 
US to research if there may be other options for JCPS to consider. 

IDEA FORMAL WRITTEN COMPLAINTS FILED SINCE THE AUDIT (AS OF 
MARCH, 2018): 

During the CAP implementation, DLS has received four IDEA fonnal written complaints. One 
of the complaints has been investigated with a Report of Findings provided to the district on 
February 19, 2018. Two are currently under investigation. Both have been extended due to the 
complexity of issues, including system issues. Another complaint has been received by DLS and 
is pending review of jurisdictional items. The table below provides a complete summary of the 
fonnal complaints. 

Table 1: JCPS IDEA Formal Written Complaint Status and Findings 
- - - -- - - r -
Statgs Allegations I Basis Findings 

V -~ - ~- -
1718-C-05 

COMPLETE Whether the The Parent alleged the This issue was withdrawn 

Sent to JCPS District failed to Student did not receive per Parent request on 

on 2/19/18. develop and occupational therapy (OT) January 30, 2018. 
implement an adaptive equipment As such, no findings were 

District is in a appropriate including weighted established by the KDE. 
specific CAP Individual garments and fidget items 

Education as required by his IEP. 
Program (IEP). 
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' 7. 
. .,, 

I" 
II 

Status Ailegations .: Basis Findings 
,. . 

Appeal Whether the The Parent alleged: MET COMPLIANCE 
timeline has District failed to • The District failed to REQUIREMENTS 
expired. consider positive develop a behavior 707 KAR I :320 Section 5 

behavioral intervention plan (BIP) (2) (a) 
interventions and for the Student. 
supports (PBIS) to • Staff at the Student's 
address the school told the Parent 
Student's behavior they cannot keep him 

safe and "don't know 
what to do with him 
when he is agitated or 
stressed." 

• Due to a behavior event 
on October 5, 2017, the 
Student was not allowed 
to stay at school unless 
accompanied by a letter 
from his psychiatrist. 

Whether the The Parent alleged the IN VIOLATION 
District limited District did not respond to 707 KAR 1 :320 Section 9 
the Parent's right the Parent's request for (3) 
to request a revising the Student's IEP 
revision to the to include provision of a 
Student's IEP. one-to-one 

paraprofessional. 

Whether the The Parent alleged she has The allegations were 
District provided a been told there is no place beyond the one year 
continuum of in the District for the timeline. 
educational Student since he is too high No conclusions were 
settings to meet functioning for an "autism established by the KDE. 
the needs of the unit." As a result, the 
Student. Student was placed in a 

"behavior unit." 
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! Status Allegations Basis Findings 
I'-

Whether the The Parent alleged her IN VIOLATION 
District educated request for a one-to-one 

707 KAR I :340 Section 3 
the Student in his paraprofessional was (3) (b) 
least restrictive intended to eliminate the 
environment need for a more restrictive 707 KAR I :340 Section 3 
(LRE). placement for the Student. (3) (c) 

707 KAR 1 :340 Section 3 
(3) (e) 

707 KAR 1 :350 Section 1 
(1) 

Whether the The Parent alleged the The allegations were 
District Student's EBO placement beyond the one year 
considered any resulted in harmful effects timeline. 
potential harmful to the Student's behavior No conclusions were 
effects on the which were not considered established by the KDE. 
Student or on the by the ARC. 
quality of 
services. 

1718-C-12 

Currently Whether the The Complainant alleged: UNDER 
under District failed to • The review of records INVESTIGATION 
investigation conduct a i conducted by the 
bytheDLS sufficiently 

: District did not 

Report due to comprehensive : sufficiently address the 

District on evaluation of the Student's Special 

April 6, 2018 Student to identify education needs. 
all his special • The Student's pattern of 
education and I truancy was not 

II I 

related service addressed in the review 
needs. of records. 

• Though the evaluation 
was conducted in 

I 

December 2016, the 
results of the evaluation 
still impact the 

I 

Student's current 
educational needs. 
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Status I Allegations Basis Findings 

- - -
Whether the The Complainant alleged: UNDER 
District failed to • The Student quit INVESTIGATION 
develop and 

11 
attending school, but the 

implement an Admissions and Release 
appropriate IEP. Committee (ARC) 

failed to address the 
Studenfs truancy on his 
IEP. 

• No peer-reviewed 

i research supports the 
specially-designed 

I 
instruction and related 

I I 
services implemented at I 

I the Studenfs previous 
school. 

I • The Student received no 
I I supplementary aids and 

services at his most 
I recent school. 

1 • The Student has 
historically not been 
placed in schools that 

I offer PBIS, while these 
strategies are 
implemented in other 
schools in the District. - - ·- ·-

Whether the The Complainant alleged: UNDER 
District failed to 1• The District INVESTIGATION 
consider PBIS to systemically uses 

I 

address the "outdated and 
Student's I inappropriate 
behavior. exclusionary strategies 

to address behavior,, at 
the Student's previous 
school. 

I • At any other school, the 

I 
behavioral strategies 
implemented "would be 
considered abusive." - ·- ·-- - L 
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Status All~ations Basis Fiindings 
.. 

-
Whether the The Complainant alleged: UNDER 
District failed to • The District did not INVESTIGATION 
provide transition consider transition 

i services to the services for the Student 
: Student when he when he dropped out of : stopped attending school. I 

school. • The District asserted I 

transition services are 
provided through the 

I 

11 
IBP, by the Student has 
not attended school, so 
none of those services I 

were ever provided. i 

• The District asserted I 
I 

transition services are 
provided through the 
IBP, but the Student did 

II 
not advance on his IEP 
goals when he attended 

11 
school, since none of 
those services were ever 

.I provided. I 

• The lack of transition ii 
planning is a systemic 
issue that affects other 
students who drop out 
of school in the District. 

-- -
Whether the The Complainant alleged: UNDER 
Student was • The Student was INVESTIGATION 
subjected to a frequently sent home 
series of removals from his previous 

I that constituted a school for minor 
pattern. 11 violations. 

11 • 
The frequent removals 
of the Student 

II constituted a pattern. 

• The Student's previous 
II school systemically did 
11 

not allow students to 
enter the school if there 
was a uniform violation. 
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I 

II 
1, 

1: 

1: 

... _. .._ h 

Status 

11 

Allegations 

Whether the 
District failed to 
make a good faith 
effort to assist the 
Student to achieve 
the goals on his 
IEP, resulting in a 
denial of F APE. 

Whether the 
District failed to 
ensure a 
continuum of 
alternative 
placements was 
available to meet 
the needs of 
students with 
disabilities. 

Basis 

The Complainant alleged: 
• The District failed to 

attempt to provide 
services to the Student 
once he stopped 
attending school. 

• The pattern of above 
violations, if 
substantiated, may 
constitute a denial of 
FAPE. 

The Complainant alleged 
the District is increasing the 
number of students served 
in alternative schools 
instead of developing 
therapeutic placements at 
the middle and high school 
levels. 

I 

I 

Findings 
--

-

UNDER 
INVESTIGATION 

UNDER 
INVESTIGATION 
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l t Status Allegations Basis Findings 

-
Ii 

ADDITIONAL During the onsite visit, it UNDER 
ISSUE was revealed the Student in INVESTIGATION' 

Whether the the complaint dropped out 

District accurately of school in November of 
2017. Interviews revealed 

11 collects and 
confusion regarding when 11 

reports data to the 
KDE. to withdraw students with 

disabilities who have 
dropped out of school. A 
review of the Student's 

1: records showed he was still 

II 
enrolled in the District as of 
March 15, 2018. The I 

II Student was listed on the :I 

District's Child Count. I 

II Upon notification of the :1 

issue, the District amended 
their Child Count. 
However, a review of 
attendance for students with 
disabilities who are 18-21 
revealed at least four other 
students who have not been 
attending school but are still 
enrolled in the district past 
their 18th birthdays. 

A review of records 
indicated 67 instances at 
one school where students 
were not documented as an 
out-of-school suspension 
but were signed out on 
attendance logs for "BI". 
The district explained BI 
was a behavior incident. 

ADDITIONAL See above. UNDER 
ISSUE Inflated Child Count INVESTIGATION 

Whether the numbers could result in 

District's Child inflated SEEK Exceptional 

Count for Child Add-On funding to 

December 1, 2017 the District. 

was inflated. - -
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Status I Allegations j Basis Findings I ,,__ - -- ·- ~ 

1718-C-13 

Currently Whether the The Complainant alleged: UNDER 
under Student's IEP was • The Student's IEP was INVESTIGATION 
investigation designed to enable not designed to provide 

Report due to 
the Student to him with the supports 

District on 
progress in the he needed to be 

April 13, general successful. 

2018 curriculum. • Systemically, students 
are denied access to the 
general curriculum 
since they are sent to 
certain alternative 
schools as punishment 
and have to earn their 
way out. 

Whether the The complainant alleged the UNDER 
district provided District was not able to INVESTIGATION 
the Student with address the Student's 
appropriate academic and behavioral 
specially-designed needs. 
instruction. 

Whether the The Complainant alleged UNDER 
District failed to the District failed to INVESTIGATION 
implement the implement the Student's 
Student's IEP, BIP and crisis plan 
Individual when implementing 
Education discipline strategies and 
Program (IEP), when using physical 
Behavior restraint. 
Intervention Plan 
(BIP) and crisis 
plan. 
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Status Allegations Basis Findings 

'--~- - ---- ·~ . "L..._~ _.., __ ,,..,.. ___ ,.. __ ,.. - _.., _ _,,_..,_ -

Whether the The Complainant alleged: UNDER 
District failed to • The Student was not INVESTIGATION 
consider positive provided supports to 
behavioral meet his behavioral 
interventions, goals in his current 
strategies, and placement. 
supports (PBIS) to • The District failed to 
address the provide supports to 
Student's behavior address behaviors which 
needs. were a manifestation of 

the Student's disability. 

• The District failed to 
implement PBIS, 
resulting in the Student 
experiencing in multiple 
removals from the 
classroom and charges 
being filed against the 
Student on numerous 
occasions. 

Whether the The Complainant alleged: UNDER 
District failed to • The Student is placed in INVESTIGATION 
educate the home/hospital 
Student in his instruction because 
least restrictive there is no appropriate 
environment. placement for him in the 

District. 

• The Student's previous 
placements were 
inappropriate due to the 
District's inability to 
address his academic 
and behavioral needs. 

• The Student's current 
placement is 
inappropriate. 

• The Student's mother 
felt there was no school 
in the District which 
could address her son's 
needs without him 
getting arrested. 
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Status Allegations Basis Findings 

Whether the The Complainant alleged: UNDER 
District failed to • School resource officers INVESTIGATION 
ensure the (SRO) in the Student's 
Student's IEP was prior placements were 
accessible to all not informed the 
service providers Student had an IEP and 
and each BIP, including the crisis 
implementer was plan. 
informed of his or • SRO's were not 
her specific informed of their 
responsibilities responsibilities to 
related to implement the Student's 
implementing the behavior and crisis 
IEP. plans. 

• SRO's did not 
implement the Student's 
IEP when disciplining 
him. 

Whether the The Complainant alleged UNDER 
District denied the the Student was denied INVESTIGATION 
Student a free F APE due to a combination 
appropriate public of: 
education (F APE). • the removal of the 

Student from the 
classroom due to 
behaviors which were 
found to be a 
manifestation of his 
disability 

• the failure of the district 
to follow regulations 
regarding physical 
restraint and seclusion 

• the Student's inability 
to meet his behavioral 
goals due to lack of an 
appropriate program 

• failure to provide 
security officers with 
training regarding de-
escalation 
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Whether the The Complainant alleged UNDER 
District failed to the following systemic INVESTIGATION 
ensure a violations: 
continuum of • The District is 
alternative increasing the number 
placements was of students served in 
available to meet punitive alternative 
the needs of schools instead of 
students with creating appropriate 
disabilities. educational placements. 

• Decisions about the 
placement of students 
with behavioral needs in 
the District are made 
through the disciplinary 
process instead of the 
ARC process. 

Whether the The Complainant alleged UNDER 
District failed to several schools in the INVESTIGATION 
meet the unique District do not implement 
needs of students individualized strategies to 
with disabilities address the behavior of 
educated in students with disabilities. 
alternative 
programs in the 
District 

ADDITIONAL Interviews revealed that UNDER 
ISSUE ARCs may not be given INVESTIGATION 

Whether the 
authority to make 

District's ARC placement decisions 

chairs are without the prior approval 

knowledgeable of District leadership. 

about the District staff revealed they 

availability of have asked for a 

resources of the representative who is able 

District. to make decisions to attend 
ARC meetings, but have 
been told placement was 
not being considered on 
several occasions. 

- - I 
1718-C-23 I 

-
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Status Allegations 

;L __ Basis Fin(J.ings 
' J - - - -< 
1
Received 

- :I 
. . . - .. 

' I 
I !i l March 27, 
I 

1, 

! 2018 I 

I! 
P.ending ~ 

Jurisdictional Ii 
I 

review It L 
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