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AN ACT relating to the protection of adults.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 530 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 8 of this Act, unless the context otherwise requires:

(1)
"Abuse" means the willful infliction of injury, unreasonable confinement, intimidation, or punishment resulting in physical harm or pain, including sexual injury or emotional injury of a vulnerable adult;

(2)
"Caretaker" means a family member as defined in KRS 403.720, or an individual or institution who has been entrusted with or who has the responsibility for the care of the vulnerable adult as a result of family relationship, or who has assumed the responsibility for the care of the vulnerable adult voluntarily, or by contract, employment, assignment, legal duty, or agreement;

(3)
"Deception" means, but the term is not limited to:

(a)
Creating or reinforcing a false impression, including false impressions as to law, value, intention, or other state of mind;

(b)
Preventing another from acquiring information that would affect judgment of a transaction; or

(c)
Failing to correct a false impression that the deceiver previously created or reinforced or that the deceiver knows to be influencing another to whom the person stands in a fiduciary or confidential relationship;
(4)
"Emotional injury" means an injury to the mental or psychological capacity or emotional stability of a vulnerable adult as evidenced by a substantial and observable impairment in the vulnerable adult's ability to function within a normal range of performance and behavior with regard to age, development, culture, and environment, as documented by a qualified mental health professional;

(5)
"Exploitation" means obtaining or using another person's resources, including but not limited to funds, assets, or property, by deception, intimidation, or similar means with the intent to deprive the person of those resources;

(6)
"Intimidation" means the communication by word or act to another person that the person will be deprived of food, nutrition, clothing, shelter, supervision, medicine, medical services or supplies, or money or financial support, or that the person will suffer physical violence, or will be estranged from family members. The term does not include actions in good faith to discharge a patient under regulatory authority;
(7)
"Neglect" means:

(a)
Failure by a caretaker to provide goods and services necessary to avoid physical harm, emotional injury, or mental illness; or

(b)
A situation in which a vulnerable adult is unable or unwilling to perform or obtain for himself the goods or services that are necessary to maintain his health or welfare; and
(8)
"Vulnerable adult" means:

(a)
A person eighteen (18) years of age or older, who because of mental or physical impairment is unable, without assistance from others, to manage his own resources, perform activities of daily living, or protect himself from abuse, neglect, or exploitation, and who is in need of protective services; or

(b)
A person sixty (60) years of age or older, without regard to mental or physical impairment.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 530 IS CREATED TO READ AS FOLLOWS:

(1)
A caretaker is guilty of adult abuse or neglect in the first degree when he or she knowingly abuses or neglects a vulnerable adult.

(2)
Adult abuse or neglect in the first degree is a Class C felony.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 530 IS CREATED TO READ AS FOLLOWS:

(1)
A caretaker is guilty of adult abuse or neglect in the second degree when he or she wantonly abuses or neglects a vulnerable adult.

(2)
Adult abuse or neglect in the second degree is a Class D felony.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 530 IS CREATED TO READ AS FOLLOWS:

(1)
A caretaker is guilty of adult abuse or neglect in the third degree when he or she recklessly abuses or neglects a vulnerable adult.

(2)
Adult abuse or neglect in the third degree is a Class A misdemeanor.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 530 IS CREATED TO READ AS FOLLOWS:

(1)
A caretaker is guilty of adult exploitation in the first degree when he or she knowingly exploits a vulnerable adult, resulting in a total loss to the adult of more than three hundred dollars ($300).
(2)
Adult exploitation in the first degree is a Class C felony.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 530 IS CREATED TO READ AS FOLLOWS:

(1)
A caretaker is guilty of adult exploitation in the second degree when he or she wantonly or recklessly exploits a vulnerable adult, resulting in a total loss to the adult of more than three hundred dollars ($300).

(2)
Adult exploitation in the second degree is a Class D felony.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 530 IS CREATED TO READ AS FOLLOWS:

(1)
A caretaker is guilty of adult exploitation in the third degree when he or she knowingly, wantonly, or recklessly exploits a vulnerable adult resulting in a total loss to the adult of three hundred dollars ($300) or less.

(2)
Adult exploitation in the third degree is a Class A misdemeanor.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 530 IS CREATED TO READ AS FOLLOWS:

Immunity from criminal liability under Sections 1 to 8 of this Act shall apply to a volunteer who is not compensated or remunerated and who does not expect compensation or remuneration for his or her services, who is not a caretaker as defined in Section 1 of this Act, who makes a good faith effort to assist a vulnerable adult and the effort:
(1)
Fails; or
(2)
Results in harm to the adult if harm was not the intent of the volunteer.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
Upon receipt of a report, alleging exploitation, abuse, or neglect of a vulnerable adult by a caretaker or other person pursuant to KRS 209.030, the recipient of the report shall immediately notify the cabinet or its designated representative, the local law enforcement agency or Kentucky State Police, and the Commonwealth's or county attorney of the receipt of the report unless they are the reporting source.

(b)
Based upon the allegation in the report, the cabinet shall immediately make an initial determination as to the risk of harm and immediate safety of the adult. Based upon the level of risk determined, the cabinet shall investigate the allegation or accept the report for an assessment of needs and, if appropriate, may provide or make referral to any community-based services necessary to reduce risk to the adult and to provide support.

(c)
The cabinet shall, within seventy-two (72) hours, exclusive of weekends and holidays, make a written report to the Commonwealth's or county attorney and the local enforcement agency or Kentucky State Police concerning the action that has been taken on the investigation.

(d)
If the report alleges exploitation, abuse, or neglect, the cabinet shall immediately notify the Commonwealth's or county attorney and the local law enforcement agency or Kentucky State Police.

(2)
(a)
If, after receiving the report, the law enforcement officer, the cabinet, or its designated representative cannot gain admission to the location of the adult, a search warrant shall be requested from, and may be issued by, the judge to the appropriate law enforcement official upon probable cause that the adult is exploited, neglected, or abused. If, pursuant to a search under a warrant an adult is discovered and appears to be in imminent danger, the adult may be removed by the law enforcement officer.

(b)
If an adult who is in a hospital or under the immediate care of a physician appears to be in imminent danger if he or she is returned to the persons having care or custody of him or her, the physician or hospital administrator may hold the adult without court order, provided that a request is made to the court for an emergency custody order at the earliest practicable time, not to exceed seventy-two (72) hours.

(c)
Any appropriate law enforcement officer may take an adult into protective custody and may hold that adult in protective custody without the consent of the caretaker if there exist reasonable grounds for the officer to believe that the adult is in danger of imminent death or serious physical injury or is being sexually abused and that the caretaker is unable or unwilling to protect the adult. The officer or the person to whom the officer entrusts the adult shall, within twelve (12) hours of taking the adult into protective custody, request the court to issue an emergency custody order.

(d)
When a law enforcement officer, hospital administrator, or physician takes an adult into custody without the consent of the caretaker, he or she shall provide written notice to the caretaker stating the reasons for removal of the adult. Failure of the caretaker to receive notice shall not, by itself, be cause for civil or criminal liability.

Section 10.   KRS 209.020 is amended to read as follows:

As used in this chapter, unless the context otherwise requires:

(1)
"Secretary" means the secretary of the Cabinet for Families and Children;

(2)
"Cabinet" means the Cabinet for Families and Children;

(3)
"Department" means the Department for Community Based Services of the Cabinet for Families and Children;

(4)
"Vulnerable adult" means:

(a)
A person eighteen (18) years of age or older, who because of mental or physical impairment is unable, without assistance from others, to manage his own resources, perform activities of daily living, or protect himself from abuse, neglect, or exploitation, and who is in need of protective services; or

(b)
A person sixty (60) years of age or older, without regard to mental or physical impairment[Adult" means:

(a)
A person eighteen (18) years of age or older, who because of mental or physical dysfunctioning, is unable to manage his own resources or carry out the activity of daily living or protect himself from neglect, or a hazardous or abusive situation without assistance from others, and who may be in need of protective services; or

(b)
A person without regard to age who is the victim of abuse and neglect inflicted by a spouse];

(5)
"Protective services" means agency services undertaken with or on behalf of an adult in need of protective services who is being abused, neglected, or exploited. These services may include, but are not limited to conducting investigations of complaints of possible abuse, neglect, or exploitation to ascertain whether or not the situation and condition of the adult in need of protective services warrants further action; social services aimed at preventing and remedying abuse, neglect, and exploitation; and services directed toward seeking legal determination of whether or not the adult in need of protective services has been abused, neglected, or exploited and to ensure that he obtains suitable care in or out of his home;

(6)
"Caretaker" means an individual or institution who has the responsibility for the care of the adult as a result of family relationship, or who has assumed the responsibility for the care of the adult person voluntarily, or by contract, or agreement;

(7)
"Abuse" means the willful infliction of injury, unreasonable confinement, intimidation, or punishment resulting in physical harm or pain, including sexual injury or emotional injury of a vulnerable adult or victim of spouse abuse[infliction of physical pain, mental injury, or injury of an adult];

(8)
"Exploitation" means obtaining or using another person's resources, including but not limited to funds, assets, or property, by deception, intimidation, or similar means with the intent to deprive the person of those resources[the improper use of an adult or an adult's resources by a caretaker or other person for the profit or advantage of the caretaker or other person];

(9)
"Investigation" shall include, but is not limited to, a personal interview with the individual reported to be abused, neglected, or exploited. When abuse, or neglect is allegedly the cause of death, a coroner's or doctor's report shall be examined as part of the investigation;

(10)
"Emergency" means that an adult is living in conditions which present a substantial risk of death or immediate and serious physical harm to himself or others;

(11)
"Emergency protective services" are protective services furnished an adult in an emergency;

(12)
"Protective placement" means the transfer of an adult from his present living arrangement to another;

(13)
"Court" means the Circuit Court or the District Court if no judge of that Circuit Court is present in the county;

(14)
"Access to records" means that any representative of the Cabinet for Families and Children actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall be allowed access to the medical, mental, health, and financial records of the adult that are in the possession of any individual, hospital, firm, corporation or other facility, if necessary to complete the investigation mandated in this chapter; and

(15)
"Neglect" means:

(a)
Failure by a caretaker to provide goods and services necessary to avoid physical harm, emotional injury, or mental illness; or

(b)
A situation in which a vulnerable adult is unable or unwilling to perform or obtain for himself the goods or services that are necessary to maintain his health or welfare[a situation in which an adult is unable to perform or obtain for himself the services which are necessary to maintain his health or welfare, or the deprivation of services by a caretaker which are necessary to maintain the health and welfare of an adult, or a situation in which a person deprives his spouse of reasonable services to maintain health and welfare].

Section 11.   KRS 209.030 is amended to read as follows:

(1)
The secretary may, within his discretion, adopt such administrative[ rules,] regulations, procedures, guidelines, or any other expressions of policy necessary to effect the purpose of this chapter insofar as such action is reasonably calculated to serve the public interest. The secretary may take necessary action and may offer or cause to be offered protective services toward safeguarding the welfare of an adult who has experienced abuse or neglect, inflicted or caused by a spouse.

(2)
Any person, including, but not limited to, physician, law enforcement officer, nurse, social worker, cabinet personnel, coroner, medical examiner, alternate care facility employee, or caretaker, having reasonable cause to suspect that an adult has suffered abuse, neglect, or exploitation, shall report or cause reports to be made in accordance with the provisions of this chapter. Death of the adult does not relieve one of the responsibility for reporting the circumstances surrounding the death.

(3)
An oral or written report shall be made immediately to the cabinet upon knowledge of the occurrence of suspected abuse, neglect, or exploitation of an adult. Any person making such a report shall provide the following information, if known: The name and address of the adult, or of any other person responsible for his care; the age of the adult; the nature and extent of the abuse, neglect, or exploitation, including any evidence of previous abuse, neglect, or exploitation; the identity of the perpetrator, if known; the identity of the complainant, if possible; and any other information that the person believes might be helpful in establishing the cause of abuse, neglect, or exploitation.

(4)
Upon receipt of the report, the cabinet shall take the following action as soon as practical:

(a)
Notify the appropriate law enforcement agency;

(b)
Initiate an investigation of the complaint; and

(c)
Make a written report of the initial findings together with a recommendation for further action, if indicated.

(5)
Any representative of the cabinet may enter any health facility or health service licensed by the cabinet at any reasonable time to carry out the cabinet's responsibilities under this chapter. Any representative of the cabinet actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall also be allowed access to the mental and physical health records of the adult which are in the possession of any individual, hospital, or other facility if necessary to complete the investigation mandated by this chapter.

(6)
Any representative of the cabinet may with consent of the adult or caretaker enter any private premises where any adult alleged to be abused, neglected, or exploited is found in order to investigate the need for protective services for the purpose of carrying out the provisions of this chapter. If the adult or caretaker does not consent to the investigation, a search warrant may issue upon a showing of probable cause that an adult is being abused, neglected, or exploited, to enable a representative of the cabinet to proceed with the investigation.

(7)
If a determination has been made that protective services are necessary when indicated by the investigation, the cabinet shall provide such services within budgetary limitations, except in such cases where an adult chooses to refuse such services.

(8)
In the event the adult elects to accept the protective services to be provided by the cabinet, the caretaker shall not interfere with the cabinet when rendering such services.

(9)
By November 1 of each year, each local law enforcement agency, the Kentucky State Police, and authorized agencies shall prepare a report that provides the final disposition or status of each case referred under this subsection during the preceding year, and shall submit the report to the Cabinet for Families and Children. By December 1 of each year, the cabinet shall provide a report to the Legislative Research Commission that summarizes the reports received under this paragraph. No identifying information about individuals shall be submitted to the Legislative Research Commission in this report. The secretary for the Cabinet for Families and Children shall, by administrative regulation, designate the form and content of these reports.
Section 12.   KRS 209.990 is amended to read as follows:

[(1)
]Anyone knowingly or wantonly violating the provisions of KRS 209.030(2) shall be guilty of a Class B misdemeanor as designated in KRS 532.090. Each violation shall constitute a separate offense.

[(2)
Any caretaker who knowingly abuses or neglects an adult is guilty of a Class C felony.

(3)
Any caretaker who wantonly abuses or neglects an adult is guilty of a Class D felony.

(4)
Any caretaker who recklessly abuses or neglects an adult is guilty of a Class A misdemeanor.

(5)
Any caretaker who knowingly exploits an adult, resulting in a total loss to the adult of more than three hundred dollars ($300) in financial or other resources, or both, is guilty of a Class C felony.

(6)
Any caretaker who wantonly or recklessly exploits an adult, resulting in a total loss to the adult of more than three hundred dollars ($300) in financial or other resources, or both, is guilty of a Class D felony.

(7)
Any caretaker who knowingly, wantonly, or recklessly exploits an adult, resulting in a total loss to the adult of three hundred dollars ($300) or less in financial or other resources, or both, is guilty of a Class A misdemeanor.

(8)
Any person who knowingly and willfully financially exploits an adult within the meaning of this chapter is guilty of a Class C felony.]

Section 13.   The following KRS section is repealed:

209.090   Legislative intent.

Section 14.   The Cabinet for Health and Family Services shall report to the Program Review and Investigations Committee not later than December 1, 2004 on the cabinet's progress in implementing the recommendations contained in the adopted report of the Committee entitled “Improved Coordination of Adult Protective Services” dated November 6, 2003, which contained several recommendations regarding management, communication, coordination, and training in the field of adult protective services. The cabinet's report shall specifically address the following areas:

1.
Standardized forms and procedures among the cabinet’s regional offices;

2.
Development of a priority code and specific policies regarding reporting to law enforcement agencies;

3.
Provision of training and training materials for use by the cabinet, law enforcement, state agencies, prosecutors and defense attorneys, and the courts;

4.
Development of communication and coordination systems among agencies who share authority over vulnerable adults; and

5.
Efforts to work with advocacy groups, bankers, attorneys, public transportation, and community organizations to raise public awareness of abuse of vulnerable adults, including recognizing warning signs that a vulnerable adult is being abused or exploited, and of available reporting procedures.
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