HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY BUDGET AMENDMENT FORM

2004 REGULAR SESSION


Amend printed copy of HB  395 HCS


Part XIII

On page 311, after line 8 but before line 9 by inserting the following:

"Section 3.   KRS 141.066 is amended to read as follows:

There shall be allowed as a nonrefundable credit against the tax imposed under KRS 141.020 an amount equal to twenty percent (20%) of the federal earned income credit allowed under Section 32 of the Internal Revenue Code.[(1)
A resident individual whose adjusted gross income does not exceed the amounts set out in subsection (3) of this section, shall be eligible for a nonrefundable "low income" tax credit. The credit shall be applied against the taxpayer's tax liability calculated under KRS 141.020, and shall be taken in the order established by KRS 141.0205.

(2)
For a husband and wife filing jointly, the "low income" tax credit shall be computed on the basis of their joint adjusted gross income and shall be deductible from their joint tax liability. For a husband and wife living together, whether filing separate returns or separately on a combined return, the "low income" credit shall be computed on the basis of their combined adjusted gross income, except that a separately computed adjusted gross income of less than zero shall be treated as zero, and shall be deductible from their combined tax liability.

(3)
The "low income" tax credit shall be computed as follows:
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not over $5,000

100%



over $ 5,000 but not over $10,000

 50%
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over $25,000 

 -0-]

Section 4.   KRS 141.180 is amended to read as follows:

(1)
(a)
Every individual, except as otherwise provided in this section, having for the taxable year individual gross income which exceeds the federal poverty guidelines as most currently published in the Federal Register shall make to the cabinet a return stating specifically the items which he or she claims as deductions and tax credits allowed by this chapter.

(b)
Every married couple living together, except as otherwise provided in this section, having for the taxable year combined gross income which exceeds the federal poverty guidelines as most currently published in the Federal Register shall make a return stating specifically the items which they claim[an adjusted gross income which exceeds five thousand dollars ($5,000), if single, or if married and not living with husband or wife and every married individual living with husband or wife whose adjusted gross income combined with the adjusted gross income of his or her spouse exceeds five thousand dollars ($5,000) shall make to the cabinet a return stating specifically the items which he claims] as deductions and tax credits allowed by this chapter.

(2)[
Any individual who is blind or who has attained the age of sixty-five (65) before the close of his taxable year shall be required to make a return only if he has for the taxable year an adjusted gross income which exceeds five thousand dollars ($5,000). Every married individual living with husband or wife shall, if both spouses have attained the age of sixty-five (65), be required to make a return if the combined adjusted gross income of both spouses exceeds five thousand four hundred dollars ($5,400). If the individual is unable to make his own return, the return shall be made by a duly authorized agent.

(3)
Any individual, who is both sixty-five (65) or over and blind before the close of the taxable year, shall make a return if he has for the taxable year an adjusted gross income which exceeds five thousand dollars ($5,000).

(4)
Notwithstanding any other provision of this section, an individual, having for the taxable year gross income from self-employment of five thousand dollars ($5,000) or more, shall make a return.

(5)
Any nonresident individual with gross income from Kentucky sources and a total gross income of five thousand dollars ($5,000) or over shall make a return.

(6)]
A husband and wife not living together shall make separate returns. A husband and wife living together may make a joint return, or may make separate returns. However, in the event separate returns are made, neither spouse shall report income nor claim deductions properly attributable to the other.

(3)[(7)]
 Notwithstanding any other provisions of KRS Chapters 131 and 141, a husband or a wife who is jointly and severally liable for taxes levied under KRS 141.020, applicable penalties, and interest shall be relieved of liability for tax, interest, penalties, and other amounts if:

(a)
The spouse has been relieved of liability for federal income tax, interest, penalties, and other amounts for the same taxable year by the Internal Revenue Service under Section 6015 of the Internal Revenue Code; or

(b)
It is shown that the spouse would have qualified for relief under the provisions of Section 6015 of the Internal Revenue Code for the same taxable year if there had been a federal income tax liability.

(4)[(8)]
Any relief granted pursuant to paragraphs (a) and (b) of subsection (3)[(7)] of this section shall not result in a tax overpayment to the spouse requesting relief.

(5)[(9)]
Each individual return shall be verified by a written declaration that it is made under the penalties of perjury.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
For the purposes of Sections 5 to 14 of this Part, "wholesale sale" or "sale at wholesale" means a sale made for the purpose of resale in the regular course of business of smokeless tobacco, cigars, loose tobacco, or pipe tobacco, except as provided in subsection (3) of this section.

(2)
For the privilege of making wholesale sales or sales at wholesale of smokeless tobacco, cigars, loose tobacco, and pipe tobacco, a tax is hereby imposed upon all wholesalers and distributors of smokeless tobacco, cigars, loose tobacco, and pipe tobacco at the rate of seven percent (7%) of the gross receipts of any wholesaler or distributor derived from sales at wholesale or wholesale sales made within the Commonwealth, except as provided in subsection (3) of this section. Wholesalers of smokeless tobacco, cigars, loose tobacco, and pipe tobacco shall pay and report the tax levied by this section on or before the twentieth day of the calendar month next succeeding the month in which possession or title of the smokeless tobacco, cigars, loose tobacco, or pipe tobacco is transferred from the wholesaler or distributor to retailers or consumers in this state, in accordance with administrative regulations promulgated by the Revenue Cabinet.

(3)
Gross receipts from sales at wholesale or wholesale sales do not include the sales made between wholesalers or between distributors.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
Every wholesaler or distributor liable for the tax levied under Section 5 of this Part shall, before July 1, 2004, obtain a certificate of registration by filing with the Revenue Cabinet an application containing information that the cabinet prescribes. Every application shall be signed by the owner, an executive officer, or some person specifically authorized to sign the application.

(2)
Whenever any wholesaler or distributor fails to comply with any provision of Sections 5 to 14 of this Part or any administrative regulation promulgated by the cabinet, the cabinet may suspend or revoke the certificate of registration held by the wholesaler or distributor.

(3)
The Commonwealth may bring an action for a restraining order or a temporary or permanent injunction to restrain or enjoin operation of a wholesaler or distributor operating without a certificate of registration. The action may be brought in the Franklin Circuit Court or in the Circuit Court having jurisdiction of the business entity.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
Returns for the tax levied under Section 5 of this Part shall be signed by the duly authorized agent of the business entity.

(2)
Returns required under this section shall contain information that the Revenue Cabinet deems necessary for the proper administration of Sections 5 to 14 of this Part.

(3)
The wholesaler or distributor required to file the return provided under this section shall deliver the return together with a remittance of the amount of the tax due to the cabinet. 

(4)
For purposes of facilitating the administration, payment, or collection of the taxes levied under Section 5 of this Part, the cabinet may permit or require returns or tax payments for periods other than monthly. When permitted, returns for other than monthly periods shall be filed and paid in the manner prescribed by the cabinet.

(5)
No wholesaler or distributor shall change from the reporting system required under this section, or permitted in writing by the cabinet, without the written authorization of the cabinet. 

(6)
A tax return is required for each reporting period even though there may be no tax due.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
The Revenue Cabinet may, upon written request received on or prior to the due date of the return or tax, for good cause satisfactory to the cabinet, extend the time for filing the return or paying the tax for a period not exceeding thirty (30) days.

(2)
Any wholesaler or distributor granted an extension and paying the tax within the period for which the extension is granted shall pay, in addition to the tax, interest at the tax interest rate as defined in KRS 131.010(6) from the date on which the tax would otherwise have been due.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
As soon as practicable after each return is received, the Revenue Cabinet shall examine and audit it. If the amount of tax computed by the cabinet is greater than the amount returned by the wholesaler or distributor, the excess shall be assessed by the cabinet within four (4) years from the date the return was filed, except as provided in subsection (4) of this section and except that in the case of a failure to file a return or of a fraudulent return, the excess may be assessed at any time. A notice of the assessment shall be mailed to the business entity. The time provided in this section may be extended by agreement between the taxpayer and the cabinet.

(2)
For the purpose of subsections (1) and (4) of this section, a return filed before the last day prescribed by law for the filing thereof shall be considered as filed on the last day.

(3)
When a wholesaler or distributor is discontinued, a determination may be made within the periods specified in subsection (1) of this section as to liability arising out of that business, irrespective of whether the determination is issued prior to the due date of the liability as otherwise specified in Section 7 of this Part.

(4)
Notwithstanding the four (4) year time limitation of subsection (1) of this section, in the case of a return where the tax computed by the cabinet is greater by twenty-five percent (25%) or more than the amount returned by the wholesaler or distributor, the excess shall be assessed by the cabinet within six (6) years from the date the return was filed.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

In every case, any tax not paid on or before the due date shall bear interest at the tax interest rate as defined in KRS 131.010(6) from the date due until the date of payment.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

In making a determination of tax liability the cabinet may offset overpayments for a period or periods, together with interest on the overpayments, against underpayments for another period or periods, against penalties, and against the interest on the underpayments.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
Every wholesaler or distributor liable for the reporting or payment of the taxes levied by Section 5 of this Part shall keep such records, receipts, invoices, and other pertinent papers in such form as the cabinet may require.

(2)
Every wholesaler or distributor shall keep these records for not less than four (4) years from the making of records unless the cabinet in writing sooner authorizes their destruction.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

(1)
The taxes paid pursuant to the provisions of Section 5 of this Part shall be refunded or credited in the manner provided in KRS 134.580.

(2)
A claim for refund or credit shall be made on a form prescribed by the Revenue Cabinet and shall contain such information as the cabinet may require.
SECTION 14.   A NEW SECTION OF KRS CHAPTER 142 IS CREATED TO READ AS FOLLOWS:

Any wholesaler or distributor that violates any of the provisions of Sections 5 to 14 of this Part shall be subject to the uniform civil penalties imposed pursuant to KRS 131.180.

Section 15.   KRS 138.140 is amended to read as follows:

(1)
A tax shall be paid on the sale of cigarettes within the state at a proportionate rate of three cents ($0.03) on each twenty (20) cigarettes. This tax shall be paid only once, regardless of the number of times the cigarettes may be sold in this state.

(2)
A surtax shall be paid on the sale of cigarettes within the state at a proportionate rate of forty cents ($0.40) on each twenty (20) cigarettes. This tax shall be paid in the manner provided in subsection (8) of Section 16 of this Part.

Section 16.   KRS 138.146 is amended to read as follows:

(1)
The cigarette tax imposed by KRS 138.130 to 138.205 shall be due when any licensed wholesaler or unclassified acquirer takes possession within this state of untax-paid cigarettes.

(2)
The tax shall be paid by the purchase of stamps by a resident wholesaler within forty-eight (48) hours after the cigarettes are received by him. A stamp shall be affixed to each package of an aggregate denomination not less than the amount of the tax upon the contents thereof. The stamp, so affixed, shall be prima facie evidence of payment of tax. Unless such stamps have been previously affixed, they shall be so affixed by each resident wholesaler prior to the delivery of any cigarettes to a retail location or any person in this state. The evidence of tax payment shall be affixed to each individual package of cigarettes by a nonresident wholesaler prior to the introduction or importation of the cigarettes into the territorial limits of this state. The evidence of tax payment shall be affixed by an unclassified acquirer within twenty-four (24) hours after the cigarettes are received by him.

(3)
The cabinet shall by regulation prescribe the form of cigarette tax evidence, the method and manner of the sale and distribution of such cigarette tax evidence, and the method and manner that such evidence shall be affixed to the cigarettes. All cigarette tax evidence prescribed by the cabinet shall be designed and furnished in a fashion to permit identification of the person that affixed the cigarette tax evidence to the particular package of cigarettes, by means of numerical rolls or other mark on the cigarette tax evidence. The cabinet shall maintain for at least three (3) years information identifying the person that affixed the cigarette tax evidence to each package of cigarettes. This information shall not be kept confidential or exempt from disclosure to the public through open records.

(4)
Units of cigarette tax evidence levied under subsection (1) of Section 15 of this Part shall be sold at their face value, but the cabinet shall allow as compensation to any licensed wholesaler an amount of tax evidence equal to thirty cents ($0.30) face value for each three dollars ($3) of tax evidence purchased at face value. The cabinet shall have the power to withhold compensation from any licensed wholesaler for failure to abide by any provisions of KRS 138.130 to 138.205 or any regulations promulgated thereunder. Any refund or credit for unused cigarette tax evidence shall be reduced by the amount allowed as compensation at the time of purchase.

(5)
No tax evidence may be affixed, or used in any way, by any person other than the person purchasing such evidence from the cabinet. Such tax evidence may not be transferred or negotiated, and may not, by any scheme or device, be given, bartered, sold, traded, or loaned to any other person. Unaffixed tax evidence may be returned to the cabinet for credit or refund for any reason satisfactory to the cabinet.

(6)
In the event any retailer shall receive into his possession cigarettes to which evidence of Kentucky tax payment is not properly affixed, he shall within twenty-four (24) hours notify the cabinet of such fact. Such notice shall be in writing, and shall give the name of the person from whom such cigarettes were received, and the quantity of such cigarettes, and such written notice may be given to any field agent of the cabinet. The written notice may also be directed to the secretary of revenue, Frankfort, Kentucky. If such notice is given by means of the United States mail, it shall be sent by certified mail. Any such cigarettes shall be retained by such retailer, and not sold, for a period of fifteen (15) days after giving the notice provided in this subsection. The retailer may, at his option, pay the tax due on any such cigarettes according to rules and regulations to be prescribed by the cabinet, and proceed to sell the same after such payment.

(7)
Cigarettes stamped with the cigarette tax evidence of another state shall at no time be commingled with cigarettes on which the Kentucky cigarette tax evidence has been affixed, but any licensed wholesaler, licensed sub-jobber, or licensed vending machine operator may hold cigarettes stamped with the tax evidence of another state for any period of time, subsection (2) of this section notwithstanding.

(8)
The tax levied under subsection (2) of Section 15 of this Part shall be paid at the same time as the tax is paid for the purchase of stamps under subsection (2) of this section.
Section 17.   KRS 248.652 is amended to read as follows:

There is established in the State Treasury a permanent and perpetual fund to be known as the "Agricultural Diversification and Development Fund" to which shall be credited any increase in the cigarette excise tax levied under subsection (1) of Section 15 of this Part[KRS 138.140] subsequent to July 15, 1998; gifts; bequests; endowments; grants from the United States government, its agencies and instrumentalities; any funds from the tobacco settlement agreement or related federal legislation for tobacco farmers or tobacco-dependent communities specifically appropriated to this fund by the General Assembly from the fund created in KRS 248.654; and funds received from any other sources, public or private. The fund shall be administered by the Agricultural Diversification and Development Council created under KRS 248.650.

Section 18.   KRS 438.335 is amended to read as follows:

The Department of Agriculture shall carry out the provisions of KRS 438.305 to 438.340 as they relate to educating the public and sellers of tobacco products about provisions and penalties of KRS 438.305 to 438.340. The Department of Agriculture shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Revenue Cabinet from the state excise tax on the sale of cigarettes as imposed by subsection (1) of Section 15 of this Part[KRS 138.140] and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of these education efforts.

Section 19.   KRS 438.337 is amended to read as follows:

(1)
Except for violations of the provisions of KRS 438.311, 438.313, and 438.315 by a juvenile, which shall be under the jurisdiction of the juvenile session of the District Court, the Department of Alcoholic Beverage Control shall carry out the enforcement provisions of KRS 438.305 to 438.340.

(2)
The Department of Alcoholic Beverage Control shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Revenue Cabinet from the state excise tax on the sale of cigarettes as imposed by subsection (1) of Section 15 of this Part[KRS 138.140] to be deposited in a trust and agency account created in the State Treasury, and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of enforcement of KRS 438.305 to 438.340.

(3)
The Department of Alcoholic Beverage Control shall be responsible for maintaining statistics for compilation of required reports to be submitted to the United States Department of Health and Human Services.

(4)
The Department of Alcoholic Beverage Control shall devise a plan and time frame for enforcement to determine by random inspection if the percentage of retailers or distributors making illegal sales to minors does or does not exceed federal guidelines preventing tobacco sales to minors.

Section 20.   KRS 138.210 is amended to read as follows:

As used in KRS 138.220 to 138.446, unless the context requires otherwise:

(1)
"Accountable loss" means loss or destruction of "received" gasoline or special fuel through wrecking of transportation conveyance, explosion, fire, flood or other casualty loss, or contaminated and returned to storage. The loss shall be reported within thirty (30) days after discovery of the loss to the cabinet in a manner and form prescribed by the cabinet, supported by proper evidence which in the sole judgment of the cabinet substantiates the alleged loss or contamination and which is confirmed in writing to the reporting dealer by the cabinet. The cabinet may make any investigation deemed necessary to establish the bona fide claim of the loss;

(2)
"Gasoline dealer" or "special fuels dealer" means any person who is:

(a)
Regularly engaged in the business of refining, producing, distilling, manufacturing, blending, or compounding gasoline or special fuels in this state;

(b)
Regularly importing gasoline or special fuel, upon which no tax has been paid, into this state for distribution in bulk to others;

(c)
Distributing gasoline from bulk storage in this state;

(d)
Regularly engaged in the business of distributing gasoline or special fuels from bulk storage facilities primarily to others in arm's-length transactions;

(e)
In the case of gasoline, receiving or accepting delivery within this state of gasoline for resale within this state in amounts of not less than an average of one hundred thousand (100,000) gallons per month during any prior consecutive twelve (12) months' period, when in the opinion of the cabinet, the person has sufficient financial rating and reputation to justify the conclusion that he will pay all taxes and comply with all other obligations imposed upon a dealer; or

(f)
Regularly exporting gasoline or special fuels;

(3)
"Cabinet" means the Revenue Cabinet;

(4)
(a)
"Gasoline" means all liquid fuels, including liquids ordinarily, practically, and commercially usable in internal combustion engines for the generation of power, and all distillates of and condensates from petroleum, natural gas, coal, coal tar, vegetable ferments, and all other products so usable which are produced, blended, or compounded for the purpose of operating motor vehicles, showing a flash point of 110 degrees Fahrenheit or below, using the Eliott Closed Cup Test, or when tested in a manner approved by the United States Bureau of Mines, are prima facie commercially usable in internal combustion engines. The term "gasoline" as used herein shall include casing head, absorption, natural gasoline, and condensates when used without blending as a motor fuel, sold for use in motors direct, or sold to those who blend for their own use, but shall not include: propane, butane, or other liquefied petroleum gases, kerosene, cleaner solvent, fuel oil, diesel fuel, crude oil or casing head, absorption, natural gasoline and condensates when sold to be blended or compounded with other less volatile liquids in the manufacture of commercial gasoline for motor fuel, industrial naphthas, rubber solvents, Stoddard solvent, mineral spirits, VM and P & naphthas, turpentine substitutes, pentane, hexane, heptane, octane, benzene, benzine, xylol, toluol, aromatic petroleum solvents, alcohol, and liquefied gases which would not exist as liquids at a temperature of sixty (60) degrees Fahrenheit and a pressure of 14.7 pounds per square inch absolute, unless the products are used wholly or in combination with gasoline as a motor fuel;

(b)
"Special fuels" means and includes all combustible gases and liquids capable of being used for the generation of power in an internal combustion engine to propel vehicles of any kind upon the public highways, including diesel fuel, and dyed diesel fuel used exclusively for nonhighway purposes in off-highway equipment and in nonlicensed motor vehicles, except that it does not include gasoline, aviation jet fuel, kerosene unless used wholly or in combination with special fuel as a motor fuel, or liquefied petroleum gas as defined in KRS 234.100;

(c)
"Diesel fuel" means any liquid other than gasoline that, without further processing or blending, is suitable for use as a fuel in a diesel powered highway vehicle. Diesel fuel does not include unblended kerosene, No. 5, and No. 6 fuel oil as described in ASTM specification D 396 or F-76 Fuel Naval Distillate MILL-F-166884;

(d)
"Dyed diesel fuel" means diesel fuel that is required to be dyed under United States Environmental Protection Agency rules for high sulfur diesel fuel, or is dyed under the Internal Revenue Service rules for low sulfur fuel, or pursuant to any other requirements subsequently set by the United States Environmental Protection Agency or the Internal Revenue Service;

(5)
"Received" or "received gasoline" or "received special fuels" shall have the following meanings:

(a)
Gasoline and special fuels produced, manufactured, or compounded at any refinery in this state or acquired by any dealer and delivered into or stored in refinery, marine, or pipeline terminal storage facilities in this state shall be deemed to be received when it has been loaded for bulk delivery into tank cars or tank trucks consigned to destinations within this state. For the purpose of the proper administration of this chapter and to prevent the evasion of the tax and to enforce the duty of the dealer to collect the tax, it shall be presumed that all gasoline and special fuel loaded by any licensed dealer within this state into tank cars or tank trucks is consigned to destinations within this state, unless the contrary is established by the dealer, pursuant to rules and regulations prescribed by the cabinet; and

(b)
Gasoline and special fuel acquired by any dealer in this state, and not delivered into refinery, marine, or pipeline terminal storage facilities, shall be deemed to be received when it has been placed into storage tanks or other containers for use or subject to withdrawal for use, delivery, sale, or other distribution. Dealers may sell gasoline or special fuel to licensed bonded dealers in this state in transport truckload, carload, or cargo lots, withdrawing it from refinery, marine, pipeline terminal, or bulk storage tanks, without paying the tax. In such instances, the licensed bonded dealer purchasing the gasoline or special fuel shall be deemed to have received such fuel at the time of withdrawal from the seller's storage facility and shall be responsible to the state for the payment of the tax thereon;

(6)
"Refinery" means any place where gasoline or special fuel is refined, manufactured, compounded, or otherwise prepared for use;

(7)
"Storage" means all gasoline and special fuel produced, refined, distilled, manufactured, blended, or compounded and stored at a refinery storage or delivered by boat at a marine terminal for storage, or delivered by pipeline at a pipeline terminal, delivery station, or tank farm for storage;

(8)
"Transporter" means any person who transports gasoline or special fuel on which the tax has not been paid or assumed;

(9)
"Bulk storage facility" means gasoline or special fuel storage facilities of not less than twenty thousand (20,000) gallons owned or operated at one (1) location by a single owner or operator for the purpose of storing gasoline or special fuel for resale or delivery to retail outlets or consumers;

(10)[
"Average wholesale price" shall mean:

(a)
The weighted average per gallon wholesale tank wagon price of gasoline, exclusive of the nine cents ($0.09) per gallon federal tax in effect on January 1, 1984, any increase in the federal gasoline tax after July 1, 1984, and any fee on imported oil imposed by the Congress of the United States after July 1, 1986, as determined by the Revenue Cabinet from information furnished by licensed gasoline dealers or from information available through independent statistical surveys of gasoline prices. Dealers shall furnish within twenty (20) days following the end of the first month of each calendar quarter, the information regarding wholesale selling prices for the previous month required by the cabinet;

(b)
Notwithstanding the provisions of paragraph (a) of this subsection, for purposes of the taxes levied in KRS 138.220, 138.660, and 234.320, in no case shall "average wholesale price" be deemed to be less than one dollar and eleven cents ($1.11) per gallon, and in no case shall "average wholesale price" be deemed to be more than one dollar and fifty cents ($1.50) per gallon on or before June 30, 1982. In fiscal year 1982-83, the "average wholesale price" shall not be deemed to increase more than ten percent (10%) over the "average wholesale price" at the close of fiscal year 1981-82; in each subsequent fiscal year the "average wholesale price" shall not be deemed to increase more than ten percent (10%) over the "average wholesale price" at the close of the previous fiscal year;

(11)]
"Motor vehicle" means any vehicle, machine, or mechanical contrivance propelled by an internal combustion engine and licensed for operation and operated upon the public highways and any trailer or semitrailer attached to or having its front end supported by the motor vehicles;

(11)[(12)]
"Public highways" means every way or place generally open to the use of the public as a matter or right for the purpose of vehicular travel, notwithstanding that they may be temporarily closed or travel thereon restricted for the purpose of construction, maintenance, repair, or reconstruction;

(12)[(13)]
"Agricultural purposes" means purposes directly related to the production of agricultural commodities and the conducting of ordinary activities on the farm;

(13)[(14)]
"Retail filling station" means any place accessible to general public vehicular traffic where gasoline or special fuel is or may be placed into the fuel supply tank of a licensed motor vehicle; and

(14)[(15)]
"Financial instrument" means a bond issued by a corporation authorized to do business in Kentucky, a line of credit, or an account with a financial institution maintaining a compensating balance.

Section 21.   KRS 138.220 is amended to read as follows:

(1)
(a)
A highway user motor fuel tax shall be imposed at the rate of fifteen cents ($0.15)[An excise tax at the rate of nine percent (9%) of the average wholesale price rounded to the third decimal when computed on a] per gallon[ basis shall be paid] on all gasoline received in this state; and

(b)
A highway user motor fuel tax shall be imposed at the rate of twelve cents ($0.12) per gallon on all special fuel received in this state.


Except as provided by KRS Chapter 138, no other excise or license tax shall be levied or assessed on gasoline or special fuel by the state or any political subdivision of the state. The tax[ herein imposed] shall be paid by the dealer receiving the gasoline or special fuel to the State Treasurer in the manner and within the time specified in KRS 138.230 to 138.340 and all taxes imposed[such tax] may be added to the selling price charged by the dealer or other person paying the tax on gasoline or special fuel sold in this state. Nothing in this section[herein contained] shall authorize or require the collection of the tax upon any gasoline or special fuel after it has been[ once] taxed under the provisions of this section, unless the[such] tax was refunded or credited.

(2)
In addition to the highway user motor fuel[excise] tax provided in subsection (1) of this section, there is[ hereby] levied a supplemental highway user motor fuel tax to be paid in the same manner and at the same time as the tax provided in subsection (1) of this section. Effective July 1, 2004, the supplemental highway user motor fuel tax rate shall be four cents ($0.04) per gallon on gasoline and special fuels. Effective July 1, 2005, the supplemental highway user motor fuel tax rate shall be eight cents ($0.08) per gallon on gasoline and special fuels[Such tax shall be calculated, starting with the quarter beginning July 1, 1986, by taking the excise tax resulting from the calculation provided for in subsection (1) of this section and adjusting such tax calculated, for each quarter, to reflect decreases in the average wholesale price, as defined in KRS 138.210(10)(a). The adjustment shall be made by calculating the difference between the average wholesale price computed for the quarter beginning October 1, 1985, as provided for in subsection (3) of this section, and the average wholesale price computed for the quarter beginning July 1, 1986 and each succeeding quarter, as provided for in subsection (3) of this section. In the event of a decrease in the average wholesale price computed for the quarter beginning October 1, 1985, and ending December 31, 1985, and the average wholesale price computed for the quarter beginning July 1, 1986, and each succeeding quarter, the excise tax shall be adjusted upward for that quarter. The upward adjustment shall equal one-half (1/2) of the decrease between the two (2) quarterly periods, rounded to the third decimal. In no case shall the adjustment provided by this subsection result in a supplemental highway user motor fuel tax greater than five cents ($0.05) on gasoline or two cents ($0.02) on special fuel and, notwithstanding any adjustment which may be calculated as provided by this subsection, in no case shall the supplemental highway user motor fuel tax for any quarter be less than the previous quarter. The supplemental highway user motor fuel tax provided by this subsection and the provisions of subsection (1) of this section shall constitute the tax on motor fuels imposed by KRS 138.220].

(3)
On or before April 1, 2006, and on or before April 1 of each succeeding year, the cabinet shall recompute and publish the rate for the taxes imposed under subsections (1) and (2) of this section. The new rate per gallon shall be calculated by multiplying the rate in effect at the time of the calculation by the amount obtained by dividing the annual average United States consumer price index for all urban consumers, United States city average, as determined by the United States Department of Labor, for the previous year by the annual average for the year before the previous year. The rate calculated under this subsection shall be rounded to the nearest one-tenth of one cent ($0.001) and shall be effective on the July 1 after the date of the calculation. However, the tax rate established by this subsection for gasoline and special fuels shall not exceed the average tax rate for gasoline and special fuels levied by Illinois, Indiana, Ohio, Tennessee, Virginia, and West Virginia on the effective date of the rate adjustment[Effective with the calendar quarter beginning July 1, 1980, the cabinet shall determine on a consistent basis the average wholesale price for each calendar quarter, on the basis of sales data accumulated for the first month of the preceding quarter.  Notification of the average wholesale price shall be given to all licensed dealers at least twenty (20) days in advance of the first day of each calendar quarter.

(4)
Dealers with a tax-paid gasoline or special fuel inventory at the time an average wholesale price becomes effective, shall be subject to additional tax or appropriate tax credit to reflect the increase or decrease in the average wholesale price for the new quarter. The cabinet shall promulgate such rules and regulations to properly administer this provision].

Section 22.   KRS 138.660 is amended to read as follows:

(1)
Every motor carrier, excluding charter bus operators registered pursuant to KRS Chapter 281, shall pay a tax at the rate levied in KRS 138.220(1) and (2) on the amount of gasoline and special fuels used in operations on the public highways of this state.

(2)
In addition to the tax imposed in subsection (1) of this section, if the motor carrier is a heavy equipment motor carrier as defined in KRS 138.655, the motor carrier shall pay a highway user motor fuel surtax at the rate of two and two-tenths cents ($0.022) per gallon on the amount of gasoline used while operating on public highways in this state and four and two-tenths cents ($0.042) per gallon on the amount of special fuels used while operating on public highways in[he shall pay a surtax at the rate of two percent (2%) of the average wholesale price as provided in subsection (1) of this section, on the amount of gasoline and at the rate of four and seven-tenths percent (4.7%) on the amount of special fuels used in operations on public highways of] this state.

(3)
Every motor carrier shall pay for every motor vehicle operated upon the public highways of this state with a combined licensed weight in excess of fifty-nine thousand nine hundred and ninety-nine (59,999) pounds a weight distance tax computed at the rate of two and eighty-five hundredths cents ($0.0285) per mile.

(4)
Those taxes levied under this section shall be computed and paid as provided in KRS 138.685 and 138.690.

Section 23.   KRS 234.320 is amended to read as follows:

 (1)
An excise tax at the rate levied in KRS 138.220(1)(a) and (2) is hereby levied and shall be paid by the liquefied petroleum gas motor fuel dealer to the cabinet on all taxable liquefied petroleum gas motor fuel delivered to the licensed liquefied petroleum gas motor fuel user-seller or withdrawn by the liquefied petroleum gas motor fuel dealer to propel motor vehicles on the public highways, either within or without this state. An allowance of one percent (1%) of the tax shall be made to the liquefied petroleum gas motor fuel dealer to cover unaccountable losses, bad debts, and handling and reporting the tax.

(2)
No other excise or license tax shall be levied or assessed on liquefied petroleum gas motor fuel by any political subdivision of the state, except the licenses under KRS 234.120.

(3)
No provision of KRS 234.310 to 234.440 shall in any way affect the surtax imposed on heavy equipment motor carriers under KRS 138.660.

SECTION 24.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

As used in KRS 136.070 to KRS 136.100:

(1)
"Capital" means capital stock, surplus, advances by affiliated companies, intercompany accounts, borrowed moneys, member's capital accounts, or partner's capital accounts. Capital does not include capital accounts directly related to the provision of professional services. "Capital" shall be reported at the value reflected on financial statements prepared for book purposes as of the last day of the calendar or fiscal year;

(2)
"Compensation" means wages, salaries, commissions, or any other form or remuneration paid or payable by an employer for services performed by an employee, which are required to be reported for federal income tax purposes;

(3)
"Doing business" means:

(a)
Organized under the laws of this state or having a commercial domicile in this state;

(b)
Owning or leasing property in this state;

(c)
Having payroll in this state;

(d)
Deriving income from or attributable to sources within the state; or

(e)
Directing activities at Kentucky customers for the purpose of selling them goods or services;
(4)
"Entity" means any corporation, any limited liability company or registered limited liability partnership that elects to be treated as a corporation under federal income tax law, and any single-member limited liability company that is not treated as an entity separate from its corporate member under federal income tax law. "Entity" does not include any corporation organized under the provisions of KRS Chapter 274;
(5)
"Payroll" means compensation paid to one (1) or more individuals, as described in KRS 136.070(3)(c);.

(6)
"Professional service" has the same meaning as in KRS 274.005;

(7)
"Property" means real and tangible personal property owned or leased; and

(8)
"Sales" means all gross receipts of the entity.

Section 25.   KRS 136.070 is amended to read as follows:

(1)
(a)
Every entity doing business in this state [corporation organized under the laws of this state , every corporation having its commercial domicile in this state, and every foreign corporation owning or leasing property located in this state or having one (1) or more individuals receiving compensation in this state,] except entities specifically listed in paragraph (b) of this subsection shall pay to the state an annual license tax of two dollars and ten cents ($2.10) on each one thousand dollars ($1,000) of the capital employed in the business as computed under the provisions of subsections (2) and (3) of this section, subject to the credit provided in subsection (6) of this section. 

(b)
The following entities shall not be required to pay the tax imposed by paragraph (a) of this subsection: [except] 

1.
Financial institutions as defined in KRS 136.500;[,] 

2.
Savings and loan associations organized under the laws of this state and under the laws of the United States and making loans to members only;[,] 

3.
Open-end registered investment companies organized under the laws of this state and registered under the Investment Company Act of 1940;[,] 

4.
Production credit associations;[,] 

5.
Insurance companies, including farmers' or other mutual hail, cyclone, windstorm or fire insurance companies, insurers and reciprocal underwriters;[,] 

6.
Public service companies subject to taxation under KRS 136.120;[,] 

7.
Entities [those corporations] exempted by Section 501 of the Internal Revenue Code;[,] 

8.
Any property or facility which has been certified as an alcohol production facility as defined in KRS 247.910; and[,] 

9.
Any property or facility which has been certified as a fluidized bed energy production facility as defined in KRS 211.390[, and any other religious, educational, charitable, or like corporations not organized or conducted for pecuniary profit, shall pay to the state an annual license tax of two dollars and ten cents ($2.10) on each one thousand dollars ($1,000) of the capital employed in the business as computed under the provisions of subsections (2) and (3) of this section, subject to the credit provided in subsection (6) of this section].

(2)
(a)
[The term "capital" as used in this section means capital stock, surplus, advances by affiliated companies, intercompany accounts, borrowed moneys or any other accounts representing additional capital used and employed in the business. Accounts properly defined as "capital" in this section shall be reported at the value reflected on financial statements prepared for book purposes as of the last day of the calendar or fiscal year;

(b)]
"Capital employed," in the case of entities doing business[corporations having property or payroll] only in this state, means "capital" as defined in subsection (1) of Section 24 of this Part [above];

(b)[(c)]
"Capital employed," in the case of entities doing business [corporations having property or payroll] both within and without this state means "capital" as defined in subsection (1) of Section 24 of this Part [above] and as apportioned under subsection (3) of this section;

[(d)
Property means either real property or tangible personal property which is either owned or leased. Payroll means compensation, paid to one (1) or more individuals, as described in subsection (3) of this section. Property and payroll are deemed to be entirely within this state if all other states are prohibited by Public Law 86-272, as it existed on December 31, 1975, from enforcing income tax jurisdiction.]
(3)
The total capital, as determined under subsection (2) of this section, shall be apportioned as follows:

(a)
The total capital shall be multiplied by a fraction, the numerator of which is the property factor, representing twenty-five percent (25%) of the fraction, plus the payroll factor, representing twenty-five percent (25%) of the fraction, plus the sales factor, representing fifty percent (50%) of the fraction, and the denominator of which is four (4), reduced by the number of factors, if any, having no denominator [three (3); provided, however, that effective with taxable years beginning after July 31, 1985, in lieu of the equally weighted three (3) factor apportionment fraction based on property, payroll, and sales, an apportionment fraction composed of a sales factor representing fifty percent (50%) of the fraction, a property factor representing twenty-five percent (25%) of the fraction, and a payroll factor representing twenty-five percent (25%) of the fraction shall be used];

(b)
The property factor is a fraction, the numerator of which is the average value of the entity's [taxpayer's] real and tangible personal property owned or rented and used in this state during the tax period and the denominator of which is the average value of all the entity's [taxpayer's] real and tangible personal property owned or rented and used during the tax period; provided, however, that property which has been certified as a pollution control facility as defined in KRS 224.01-300 shall be excluded from the property factor:

1.
Property owned by the entity [taxpayer] is valued at its original cost. If the original cost of any property is not determinable or is nominal or zero, the [such] property shall be valued by the cabinet under regulations promulgated by the cabinet.  Property rented by the entity [taxpayer] is valued at eight (8) times the net annual rental rate. Net annual rental rate is the annual rental rate paid by the entity [taxpayer] less any annual rental rate received by the entity [taxpayer] from subrentals, provided that the rentals [such rental] and such subrentals are reasonable. If the cabinet determines that the annual rental or subrental rate is unreasonable, or if nominal or zero rate is charged, the cabinet may determine and apply a [such] rental rate that [as] will reasonably reflect the value of the property rented by the entity [taxpayer]; and

2.
The average value of property shall be determined by averaging the values at the beginning and ending of the tax period but the cabinet may require the averaging of monthly values during the tax period if reasonably required to reflect properly the average value of the entity's [taxpayer's] property;

(c)
The payroll factor is a fraction, the numerator of which is the total amount paid or payable in this state during the tax period by the entity [taxpayer] for compensation, and the denominator of which is the total compensation paid or payable everywhere during the tax period. Compensation is paid or payable in this state if:

1.
The individual's service is performed entirely within the state;

2.
The individual's service is performed both within and without the state, but the service performed without the state is incidental to the individual's service within the state; or

3.
Some of the service is performed in the state and the base of operations or, if there is no base of operations, the place from which the service is directed or controlled is in the state, or the base of operations or the place from which the service is directed or controlled is not in any state in which some part of the service is performed, but the individual's residence is in this state;

(d)
The sales factor is a fraction, the numerator of which is the total sales of the entity [taxpayer] in this state during the tax period, and the denominator of which is the total sales of the entity [taxpayer] everywhere during the tax period. Sales of tangible personal property are in this state if:

1.
The property is delivered or shipped to a purchaser, other than the United States government, or to the designee of the purchaser within this state regardless of the f.o.b. point or other conditions of the sale;

2.
The property is shipped from an office, store, warehouse, factory, or other place of storage in this state and the purchaser is the United States government; or

3.
Sales, other than sales of tangible personal property, are in this state if the income-producing activity is performed in this state; or the income-producing activity is performed both in and outside this state and a greater proportion of the income-producing activity is performed in this state than in any other state, based on costs of performance.

(4)
If the apportionment provisions of this section do not fairly measure the entity's [taxpayer's] capital in this state, the entity [taxpayer] may petition for or the cabinet may require:

(a)
The exclusion of any one (1) or more of the factors;

(b)
The inclusion of one (1) or more additional factors which will fairly measure the entity's [taxpayer's] capital in this state; or

(c)
The employment of any other method to produce an equitable apportionment of the entity's [taxpayer's] capital.

(5)
No entity [corporation] required to pay an annual license tax under this section shall pay less than one hundred dollars ($100)[thirty] dollars ($30).

(6)
Every entity [corporation] with a gross income of not more than five hundred thousand dollars ($500,000) shall be entitled to a credit equivalent to one dollar and forty cents ($1.40) per one thousand dollars ($1,000) of the initial three hundred and fifty thousand dollars ($350,000) of capital employed in the business, as computed under the provisions of KRS 136.070(2) and (3).

Section 26.   KRS 136.071 is amended to read as follows:

(1)
As used in this section:

(a)
"Apportioned book value" in the case of an owned entity doing business both within and without the state means the value of the ownership interest as shown on the financial statements prepared for book purposes as of the last day of the calendar or fiscal year, as apportioned to this state using an apportionment factor for the owned entity determined pursuant to subsection (3) of Section 25 of this Part;

(b)
"Book value" in the case of an owned entity doing business only in this state means the value of the ownership interest as shown on the financial statements prepared for book purposes as of the last day of the calendar or fiscal year;

(c)
"Owned entity" means an entity of which more than fifty percent (50%) of the ownership interest is owned by a qualified entity;

(d)
"Ownership interest" means shares of stock in any corporation, certificates of stock or interest in any corporation, notes, bonds, debentures, evidences of indebtedness, and members or owners equity accounts in any qualified entity; and

(e)
"Qualified entity" means an entity that is provided legal protection based upon its organizational structure and the laws of this state, and includes corporations, limited liability companies, limited liability partnerships, and other similar entities.

(2)
Notwithstanding any other provisions of this chapter, a qualified entity [a corporation] that [whose commercial domicile is in this state and] holds directly or indirectly an ownership interest[stock, or securities] in other qualified entities subject to and paying the tax imposed by Section 25 of this Part, or specifically exempted from the tax imposed by Section 25 of this Part, [corporations] equal to or greater than fifty percent (50%) of its total assets may[, at the option of the taxpayer, be considered as one (1) corporation for purposes of determining and apportioning total "capital," or] compute its "capital" under KRS 136.070(2) as follows:

(a)
Determine the qualified entity's [corporation's] total capital as provided in KRS 136.070(2).

(b)
Deduct from the amount determined in subsection (a) of this section, the book value or apportioned book value, as the case may be, of its investment in the ownership interest[stock, and securities] of any owned entity subject to and paying the tax imposed by Section 25 of this Part, or specifically exempted from the tax imposed by Section 25 of this Part [corporation in which it owns more than fifty percent (50%) of the outstanding stock of such corporation].

(3)[(2)]
For purposes of determining the ratio of ownership interest [stock and securities] to total assets, the value shall be the value of the accounts as reflected on financial statements prepared for book purposes as of the last day of the calendar or fiscal year. [The term "stock and securities" as used in this section means shares of stock in any corporation, certificates of stock or interest in any corporation, notes, bonds, debentures, and evidences of indebtedness. The term "book value" means the value as shown on financial statements prepared for book purposes as of the last day of the calendar or fiscal year].

Section 27.   KRS 136.090 is amended to read as follows:

(1)
Entities [Corporations] liable for [to] taxation under KRS 136.070 shall file with the Revenue Cabinet each year, on forms prepared by the cabinet, a return signed by the president, vice president, secretary, treasurer, assistant secretary, assistant treasurer, managing member, partner, or chief accounting officer. This report shall give the name of the entity [corporation]; the name of the state or government under the laws of which it is organized [incorporated]; the date of organization [incorporation]; the place of its principal office in and out of this state; the name and address of its president and secretary, or members and partners as applicable; the name and address of its authorized agent or attorney upon whom process may be executed in this state; the name and address of the officer or agent in charge of its business in this state; and the nature and kind of business in which it is engaged.

(2)
The report shall also give the total value of all the property owned and used by the entity [corporation]; the value of the property owned and used by the entity [it] in this state; the aggregate amount of business transacted by the entity [it] during the preceding calendar year or fiscal year; the amount of such business transacted in this state; and such other facts as the cabinet requires.

Section 28.   KRS 136.100 is amended to read as follows:

(1)
If the entity [corporation] operates on a calendar year basis, the reports required under KRS 136.090 shall be filed on or before April 15 in each year. If the entity [corporation] operates on a fiscal year basis, the reports shall be filed on or before the fifteenth day of the fourth month following the close of each fiscal year. The reports shall cover operations for the preceding calendar or fiscal year, as the case may be. [Domestic corporations hereafter incorporated, and foreign corporations hereafter becoming the owners of property or transacting business in this state, shall make their reports to the Revenue Cabinet on or before the first filing date succeeding their incorporation or succeeding their becoming the owners of property or transacting business in this state, and shall in all respects be subject to the provisions of KRS 136.070 to 136.100 the same as corporations already in existence.]
(2)
An entity [A corporation] may change its reporting period from a calendar year to a fiscal year, or from a fiscal year to a calendar year, by securing written permission from the cabinet. If an entity [a corporation] so changes its basis of reporting, the first report filed on the new filing date shall cover operations for the period between the close of the old accounting period and the close of the new accounting period. The assessment of value shall be computed in the same manner as on any other return, but the tax due shall be computed on that proportionate part of the assessment that the period between the close of the old accounting period and the close of the new accounting period bears to the entire twelve (12) month period.

(3)
In any case where two (2) or more entities [corporations] merge, consolidate or otherwise combine into a single entity [corporation] after the close of the taxable year, but before the beginning of the succeeding taxable year, all factors used to determine the [corporation] license tax assessment shall be computed on the basis of the consolidated accounting records of such entities [corporations].

Section 29.   KRS 139.195 is amended to read as follows:

As used in KRS 139.105, 139.200, and 139.775:

(1)
"Air-ground radiotelephone service" means a radio service, as defined in 47 C.F.R. 22.99, in which common carriers are authorized to offer and provide radio telecommunications service for hire to subscribers in aircraft.

(2)
"Call-by-call basis" means any method of charging for communications services where the price is measured by individual calls.

(3)
"Communications channel" means a physical or virtual path of communications over which signals are transmitted between or among customer channel termination points.

(4)
"Communications service" means the provision, transmission, conveyance, or routing, for consideration, of voice, data, video, or any other information signals of the purchaser's choosing to a point or between or among points specified by the purchaser, by or through any electronic, radio, light, fiber optic, or similar medium or method now in existence or later devised.

(a)
"Communications service" includes but is not limited to local telephone services, long-distance telephone services, telegraph services, teletypewriter services, prepaid calling services, postpaid calling services, private communications services involving a direct channel specifically dedicated to a customer's use between specific points, channel services involving a path of communications between two (2) or more points, data transport services involving the movement of encoded information between points by means of any electronic, radio, or other medium or method, caller ID services, voice mail and other electronic messaging services, mobile telecommunications services, and Internet telephony involving telephone service in which messages originate or terminate over a public switched telephone network but are transmitted, in part, using transmission control protocol, Internet protocol, or other similar means, cable service, satellite broadcast, satellite master antenna television, and wireless cable service, including direct-to-home satellite service as defined in Section 602 of the federal Telecommunications Act of 1996.

(b)
"Communications service" does not include any of the following if the charges are separately itemized on the bill provided to the purchaser:

1.
Information services;

2.
Internet access;

3.
Installation, reinstallation, or maintenance of wiring or equipment on a customer's premises. This exclusion does not apply to any charge attributable to the connection, movement, change, or termination of a communications service;

4.
The sale of directory and other advertising and listing services;

5.
The sale of one-way paging services; and

6.
Billing and collection services provided to another communications service provider[;] and

7.
Cable service, satellite broadcast, satellite master antenna television, and wireless cable service, including direct-to-home satellite service as defined in Section 602 of the federal Telecommunications Act of 1996.

(5)
"Customer" means the person or entity that contracts with the seller of communications services. If the end user of communications services is not the contracting party, the end user of the communications service is the customer of the communications service, but only as it applies to the sourcing of the sale of communications services as provided in KRS 139.105. "Customer" does not include a reseller of communications service or a serving carrier providing mobile telecommunications service under an agreement to serve the customer outside the home service provider's licensed service area.

(6)
"Customer channel termination point" means the location where the customer or other purchaser either inputs or receives communications.

(7)
"End user" means the person who utilized the communications service. In the case of an entity, "end user" means the individual who utilized the service on behalf of the entity.

(8)
"Home service provider" means the same as provided in 4 U.S.C. sec. 124(5).

(9)
"Mobile telecommunications service" means the same as provided in 4 U.S.C. sec. 124(7).

(10)
"Place of primary use" means the street address where the customer's or other purchaser's use of the communications service primarily occurs, and that is the residential street address or the primary business street address of the customer or other purchaser. In the case of mobile telecommunications service, "place of primary use" shall be within the licensed service area of the home service provider.

(11)
"Post-paid calling service" means a communications service obtained by making a payment on a call-by-call basis either through the use of a credit card or payment mechanism such as a bank card, travel card, credit card, or debit card, or by charge made to a telephone number not associated with the origination or termination of the communications service. A post-paid calling service includes a communications service that would be a prepaid service except that it is not exclusively a communications service.

(12)
"Prepaid calling service" means the right to access exclusively communications services, which are paid for in advance and which enable the origination of calls using an access number or authorization code, whether manually or electronically dialed, and that is sold in predetermined units or dollars of which the number declines with use in a known amount.

(13)
"Private communications service" means a communications service that entitles the customer or other purchaser to exclusive or priority use of a communications channel or group of channels between or among termination points, regardless of the manner in which the channel or channels are connected, and includes switching capacity, extension lines, stations, and any other associated services that are provided in connection with the use of a channel or channels.

(14)
(a)
"Service address" means the location of communications equipment to which a customer's or other purchaser's call is charged and from which the call originates or terminates, regardless of where the call is billed or paid.

(b)
If the location of the communications equipment is not known, "service address" means the origination point of the signal of the communications services first identified by either the seller's communications system or in information received by the seller from its service provider, where the system used to transport the signals is not that of the seller.

(c)
If the location cannot be determined according to the guidelines set forth in paragraphs (a) and (b) of this subsection, "service address" means the location of the customer's or other purchaser's place of primary use.

Section 30.   KRS 132.020 is amended to read as follows:

 (1)
An annual ad valorem tax for state purposes of thirty-one and one-half cents ($0.315) upon each one hundred dollars ($100) of value of all real property directed to be assessed for taxation, and one and one-half cents ($0.015) upon each one hundred dollars ($100) of value of all privately-owned leasehold interests in industrial buildings, as defined under KRS 103.200, owned and financed by a tax-exempt governmental unit, or tax-exempt statutory authority under the provisions of KRS Chapter 103, upon the prior approval of the Kentucky Economic Development Finance Authority, except that the rate shall not apply to the proportion of value of the leasehold interest created through any private financing, and one and one-half cents ($0.015) upon each one hundred dollars ($100) of value of all tobacco directed to be assessed for taxation, and twenty-five cents ($0.25) upon each one hundred dollars ($100) of value of all money in hand, notes, bonds, accounts, and other credits, whether secured by mortgage, pledge, or otherwise, or unsecured, except as otherwise provided in subsection (2) of this section, and one and one-half cents ($0.015) upon each one hundred dollars ($100) of value of unmanufactured agricultural products, one-tenth of one cent ($0.001) upon each one hundred dollars ($100) of value of all farm implements and farm machinery owned by or leased to a person actually engaged in farming and used in his farm operations, one-tenth of one cent ($0.001) upon each one hundred dollars ($100) of value of all livestock and domestic fowl, one-tenth of one cent ($0.001) upon each one hundred dollars ($100) of value of all tangible personal property located in a foreign trade zone established pursuant to 19 U.S.C. sec. 81, provided that the zone is activated in accordance with the regulations of the United States Customs Service and the Foreign Trade Zones Board, fifteen cents ($0.15) upon machinery actually engaged in manufacturing, fifteen cents ($0.15) upon commercial radio, television, and telephonic equipment directly used or associated with electronic equipment which broadcasts electronic signals to an antenna, fifteen cents ($0.15) upon property which has been certified as a pollution control facility as defined in KRS 224.01-300, one-tenth of one cent ($0.001) upon property which has been certified as an alcohol production facility as defined in KRS 247.910, or as a fluidized bed energy production facility as defined in KRS 211.390, twenty-five cents ($0.25) upon each one hundred dollars ($100) of value of motor vehicles qualifying for permanent registration as historic motor vehicles under the provisions of KRS 186.043, and forty-five cents ($0.45) upon each one hundred dollars ($100) of value of all other property directed to be assessed for taxation shall be paid by the owner or person assessed, except as provided in subsection (2) of this section and KRS 132.030, 132.050, 132.200, 136.300, 136.320, and other sections providing a different tax rate for particular property.

(2)
(a)
An annual ad valorem tax for state purposes of one and one-half cents ($0.015) upon each one hundred dollars ($100) of value shall be paid upon the following classes of intangible personal properties, when the intangible personal properties have not acquired a taxable situs without this state:

1.
Accounts receivable, notes, bonds, credits, and any other intangible property rights arising out of or created in the course of regular and continuing business transactions substantially performed outside this state;

2.
Patents, trademarks, copyrights, and licensing or royalty agreements relating to these;

3.
Notes, bonds, accounts receivable, and all other intercompany intangible personal property due from any affiliated company; and

4.
Tobacco base allotments.

(b)
An annual ad valorem tax for state purposes of one-thousandth of one percent (0.001%) shall be paid upon money in hand, notes, bonds, accounts, credits, and other intangible assets, whether by mortgage, pledge, or otherwise, or unsecured, of financial institutions, as defined in KRS 136.500.

(3)
"Affiliated company" shall mean a parent corporation or subsidiary corporation, and any corporation principally engaged in business outside the United States in which the owner or the person assessed directly or indirectly owns or controls not less than ten percent (10%) of the outstanding voting stock.

(4)
With respect to the intangible properties taxed pursuant to subsection (2) of this section, no other ad valorem tax shall be levied by the state or any county, city, school, or other taxing district on the intangible properties, or directly or indirectly against the owner.

(5)
Thirty cents ($0.30) of the thirty-one and one-half cents ($0.315) state tax rate on real property and thirty cents ($0.30) of the forty-five cents ($0.45) state tax on tangible personalty subject to local taxation shall be considered as local school district tax levies for purposes of computing any direct payments of state or federal funds to said districts as replacement for ad valorem taxes lost on property acquired by a governmental agency. Should the equivalency ever be less than thirty cents ($0.30), as certified by the Department of Education, the direct payments shall be reduced proportionately.

(6)
The provisions of subsection (1) of this section notwithstanding, the state tax rate on real property shall be reduced to compensate for any increase in the aggregate assessed value of real property to the extent that the increase exceeds the preceding year's assessment by more than four percent (4%), excluding the assessment of new property as defined in KRS 132.010(8) and the assessment from property which is subject to tax increment financing pursuant to KRS Chapter 65 and the assessment from leasehold property which is owned and financed by a tax-exempt governmental unit, or tax-exempt statutory authority under the provisions of KRS Chapter 103 and entitled to the reduced rate of one and one-half cents ($0.015) pursuant to subsection (1) of this section. In any year in which the aggregate assessed value of real property is less than the preceding year, the state rate shall be increased to the extent necessary to produce the approximate amount of revenue that was produced in the preceding year from real property.

(7)
By July 1 each year, the cabinet shall compute the state tax rate applicable to real property for the current year in accordance with the provisions of subsection (5) of this section and certify the rate to the county clerks for their use in preparing the tax bills. If the assessments for all counties have not been certified by July 1, the cabinet shall, when either real property assessments of at least seventy-five percent (75%) of the total number of counties of the Commonwealth have been determined to be acceptable by the cabinet, or when the number of counties having at least seventy-five percent (75%) of the total real property assessment for the previous year have been determined to be acceptable by the cabinet, make an estimate of the real property assessments of the uncertified counties and compute the state tax rate.

(8)
If the tax rate set by the cabinet as provided in subsection (6) of this section produces more than a four percent (4%) increase in real property tax revenues, excluding the revenue resulting from the new property as defined in KRS 132.010(8) and the revenue from property which is subject to tax increment financing pursuant to KRS Chapter 65 and the revenue from leasehold property which is owned and financed by a tax-exempt governmental unit, or tax-exempt statutory authority under the provisions of KRS Chapter 103 and entitled to the reduced rate of one and one-half cents ($0.015) pursuant to subsection (1) of this section, the rate shall be adjusted in the succeeding year so that the cumulative total of each year's property tax revenue increase shall not exceed four percent (4%) per year.

(9)
The provisions of subsection (6) of this section notwithstanding, the assessed value of unmined coal certified by the cabinet after July 1, 1994, shall not be included with the assessed value of other real property in determining the state real property tax rate. All omitted unmined coal assessments made after July 1, 1994, shall also be excluded from the provisions of subsection (6) of this section. The calculated rate shall, however, be applied to unmined coal property, and the state revenue shall be devoted to the program described in KRS 146.550 to 146.570, except that four hundred thousand dollars ($400,000) of the state revenue shall be paid annually to the State Treasury and credited to the Kentucky Coal Council for the purpose of public education of coal-related issues.

(10)
Effective on or after January 1, 1990, an ad valorem tax for state purposes of five cents ($0.05) upon each one hundred dollars ($100) of value shall be paid upon goods held for sale in the regular course of business, which, on or after January 1, 1999, includes machinery and equipment held in a retailer's inventory for sale or lease originating under a floor plan financing arrangement; and raw materials, which includes distilled spirits and distilled spirits inventory, and in-process materials, which includes distilled spirits and distilled spirits inventory, held for incorporation in finished goods held for sale in the regular course of business.

(11)
An ad valorem tax for state purposes of ten cents ($0.10) per one hundred dollars ($100) of assessed value shall be paid on the operating property of railroads or railway companies that operate solely within the Commonwealth.

(12)
An ad valorem tax for state purposes of one and one-half cents ($0.015) per one hundred dollars ($100) of assessed value shall be paid on aircraft not used in the business of transporting persons or property for compensation or hire.

(13)
An ad valorem tax for state purposes of one and one-half cents ($0.015) per one hundred dollars ($100) of assessed value shall be paid on federally documented vessels not used in the business of transporting persons or property for compensation or hire, or for other commercial purposes.

Section 31.   Sections 3, 4, 24 to 28, and 30 of this Part shall apply to tax years beginning after December 31, 2003. Section 29 is effective July 1, 2004".
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