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AN ACT relating to human remains and burial objects.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 171 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 6, 7, and 8 of this Act, unless the context requires otherwise:
(1)
"Archaeological site" means any place where artifacts that are valuable for the scientific study of historic or prehistoric human life and activities may be found, including but not limited to historic and prehistoric structures, ruins, pictographs and petroglyphs, mounds, burial grounds, forts, mines, farmsteads, quarries, house sites, and industrial or commercial sites;

(2)
"Archaeological survey" means a systematic examination of the ground performed under the technical supervision of an archaeologist for the purpose of identifying, recording, and reporting archaeological sites;

(3)
"Archaeologist" means an individual who has a graduate degree in anthropology and at least one (1) year of full-time postgraduate experience in archaeological research, at least four (4) months of supervised field and analytic experience in general North American archaeology, and a demonstrated ability to complete research;

(4)
"Artifact" means any material more than one hundred (100) years old that is made, modified, or shaped by human workmanship;

(5)
"Burial ground" means a tract of land in which human remains are buried, exclusive of clandestine or criminal activities, including land that is historically, actually, or incidentally associated to the burial of human remains;

(6)
"Burial object" means any item intentionally placed in a burial ground at or near the time of burial;

(7)
"Cemetery" means a place used or to be used for human burials, including but not limited to one (1) or a combination of more than one (1) of the following:

(a)
A burial park for interment;

(b)
A mausoleum for entombment;

(c)
A columbarium for inurnment;

(d)
A burial ground consisting of one (1) or more marked graves; and

(e)
A burial mound or other burial facility.


"Cemetery" shall not mean an individual urn or other container used for human ashes that have been lawfully cremated, unless the urn or container has been interred. The fact that any tract of land has been set apart for burial purposes shall be evidence that such grounds were set aside for burial purposes. The fact that graves are not visible on any part of the grounds shall not be construed as evidence that such grounds were not set aside and used for burial purposes;

(8)
"Commission" means the Kentucky Native American Heritage Commission as referenced by KRS 2.230;

(9)
"Council" means the Kentucky Heritage Council of the State Historic Preservation Office;

(10)
"Descendant" means a documented lineal or collateral blood relative of the deceased or, in the case of a Native American, a tribal government having archaeological, historical, or other residence in the Commonwealth if no documented lineal or collateral blood relatives exist or can be identified in a reasonable time;

(11)
"Excavation" means digging below the surface disturbed by plowing or digging in a rock shelter, cave, or burial mound by hand or with mechanical equipment for the purpose of recovering artifacts, human remains, or burial objects;

(12)
"Historic" means peoples and cultures who are known through contemporaneous written documents in their own or other languages, and as applied to archaeological sites and artifacts, any site or artifact that is at least one hundred (100) years old;

(13)
"Human remains" means bodies, portions of bodies, or skeletal or dental materials that are exclusively associated with an archaeological site or with a cemetery. "Human remains" does not mean any bodies, parts of bodies, or skeletal or dental materials that are within the purview of the Office of the State Medical Examiner, the coroner, a state medical school, or a licensed physician;

(14)
"Plan" means an archaeological plan for the systematic recovery, analysis, and disposition by scientific methods of material evidence and information about past life and culture;

(15)
"Prehistoric" means people and cultures who are unknown through contemporaneous written documents in any language;

(16)
"State tribal group" means any group or community of Native Americans recognized by the Commonwealth;

(17)
"Surface collecting" means walking fields, stream banks, or other locations to look for and collect artifacts that are lying on the surface of the ground, that are partially exposed on the surface of the ground, or that have been disturbed by agricultural plowing or natural processes of erosion; and

(18)
"Tribal government" means any tribe, band, or nation of Native Americans recognized by the United States government.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 171 IS CREATED TO READ AS FOLLOWS:

(1)
Except for any lawful investigatory purpose authorized by law, no person shall conduct an excavation of an archaeological site on private property without obtaining a permit issued by the council. A person desiring to conduct an excavation of an archaeological site on private property shall apply for a permit by filing a written plan with the council for its approval.

(2)
The council shall issue a permit to excavate at the archaeological site if the council determines that the plan will:

(a)
Be done in a manner consistent with professional archaeological practice; and
(b)
Be conducted under the supervision of a professional archaeologist.
(3)
The council may place reasonable restrictions upon any activities undertaken under the permit. The restrictions shall be in writing and shall be presented to the person making application at the time the permit is issued.

(4)
An application for a permit shall be approved or denied within thirty (30) days of the council's receipt of the application. The council shall provide a written explanation to any person whose application for a permit is denied.

(5)
All activity conducted on the site shall conform to the permit and any restrictions placed thereon. Any modifications to the plan shall be submitted in writing for the council's approval, and a copy of the permit shall be maintained on the site during the course of the excavation.

(6)
A person aggrieved by a decision of the council may appeal the decision to the Circuit Court of the county in which the archaeological site is located. The council shall be a necessary party to any appeal.

(7)
Any person who violates subsection (1) of this section shall be guilty of a Class A misdemeanor for the first offense and a Class D felony for each subsequent offense. In addition to any other penalty imposed, all tools, implements, or other items used in the disinterment and the vehicles used for transporting human remains or burial objects, shall be seized and, upon the defendant's conviction, forfeited to the Commonwealth to be sold at public auction. The proceeds from the sale of all forfeitures shall go to the council for the purpose of administering Sections 1 to 6 of this Act. Additionally, any person found guilty of violating subsection (1) of this section shall reimburse the landowner for the cost of restoring and repairing any damage done to the land or to the site.

(8)
This section shall not apply to:
(a)
The treatment of cemeteries, abandoned cemeteries, or archaeological sites as a result of surface coal mining conducted in accordance with a permit issued under KRS Chapter 350;
(b)
Archaeological investigations and data recovery projects conducted under Section 1065 of the Federal National Historic Preservation Act of 1966, 16 U.S.C. sec. 470f and its implementing regulations, 36 C.F.R. Part 800, as amended; and

(c)
Surface collecting and archaeological surveys.

(9)
The council shall promulgate administrative regulations establishing a process by which applications shall be made and considered under subsections (1) to (5) of this section. The regulations at a minimum shall address:

(a)
The conditions by which a plan shall be deemed consistent with professional archaeological practice;

(b)
The conditions to be met to satisfy the supervision requirement set out in paragraph (2)(b) of this section; and

(c)
The circumstances warranting the imposition of reasonable restrictions under subsection (3) of this section.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 171 IS CREATED TO READ AS FOLLOWS:

(1)
Descendants and family members of deceased persons buried in cemeteries or graves located on privately owned lands in the Commonwealth shall have a right of ingress to and egress from the location of the burial. This right is conditioned upon the following:

(a)
Reasonable notice of no less than three (3) days shall be given by the descendants and family members to the owner and the occupant, if different, of their intention to access the land where the deceased person is buried;

(b)
In the case of unmarked graves or burial sites, descendants or family members shall provide, if requested by the owner or occupant, reasonable proof of the existence of those graves or burial sites;

(c)
Access shall be limited to the purposes of visiting the grave, maintaining the grave, and conducting genealogical research;

(d)
The access route shall be designated by the landowner or limited to an obvious access route that is visible from view of the property. The owner shall not be required to create a road for access;

(e)
The time and manner of access shall be reasonable and designated in writing signed by the descendants or family members and the landowner. Access shall include nonvehicular access;

(f)
No state administrative regulation or county ordinance shall require paving, graveling, or fencing off of an access route to a cemetery or grave. Maintenance of access routes shall be agreed upon by the landowner and the descendants and shall not place an undue financial burden on the landowner. Any new road for access completed after a negotiated agreement with the landowner shall be at the expense of the descendants;

(g)
Descendants and family members of the deceased person shall conduct themselves in a manner that does not damage the private lands, cemetery, or grave sites, and shall be liable to the owner of the private lands for any damage caused as a result of their access; and

(h)
Nothing shall require the landowner to build any fences or supply gates, but if the descendants negotiate for an access route, any fencing, road creation, or maintenance shall be at the expense of the descendants. The access route shall not interfere with the landowner's operation.

(2)
The right of ingress to and egress from the location of the burial of descendants' and family members' ancestors and relatives on privately owned lands in the Commonwealth that is recognized by the General Assembly in subsection (1) of this section is not intended to alter the recognized common law right of a person to visit the grave site of a deceased relative, nor shall it alter any easements, licenses, privileges, or other dedications which grant the right to visit the grave sites of deceased relatives and are in existence on the effective date of this Act.

(3)
Any person denied reasonable access under the provisions of subsection (1) of this section may bring an action in the Circuit Court of the county in which the cemetery or grave site is located to enjoin the owner of the private lands on which the cemetery or grave is located, or his or her agent, from denying the person reasonable ingress to and egress from the cemetery or grave site for the purposes set forth in subsection (1) of this section. In granting any relief, the court may set the frequency of access, hours, and duration of the access.
(4)
A landowner who violates the provisions of this section shall be guilty of a Class B misdemeanor.
(5)
Human remains found on the surface or unearthed in an unauthorized excavation of a cemetery or a known or unknown burial ground shall escheat to and become the responsibility of the state unless the remains are claimed by the descendants or family members of the person buried or the rights to the remains are waived by the descendants or family members of the person buried. Human remains that are the property of the state shall be reinterred in their total parts, except for autopsy samples, in suitable and designated burial sites under state control and maintenance within three (3) years of being found. If more than twenty-five (25) separate human bodies or parts thereof are located in a single site, the bodies shall be reinterred within five (5) years from the date of the exhumation. If the human remains are found to be of Native American origin, representatives of tribal governments as established in federal law or state tribal groups as established in state law shall conduct the reinterment upon the descendants' or family members' request and approval by the commission.
(6)
This section shall not apply to:
(a)
The treatment of cemeteries, abandoned cemeteries, or archaeological sites as a result of surface coal mining conducted in accordance with a permit issued under KRS Chapter 350; and
(b)
Archaeological investigations and data recovery projects conducted under Section 1065 of the Federal National Historic Preservation Act of 1966, 16 U.S.C. sec. 470f, and its implementing regulations, 36 C.F.R. Part 800, as amended.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 171 IS CREATED TO READ AS FOLLOWS:

(1)
A person encountering or accidentally disturbing or disinterring human remains shall comply with the provisions of KRS 72.020 and 213.076.

(2)
The coroner shall notify the council if he or she, the state medical examiner, and local law enforcement personnel have no forensic or criminal concerns about the human remains at the site.

(3)
If the human remains reported to the council are associated with a cemetery that has been disturbed by accident, maintaining the cemetery's integrity shall be the responsibility of the landowner and shall be subject to the conditions set out in subsection (1) of Section 3 of this Act. The council shall advise the landowner of the steps to be taken to stabilize, repair, and document the disturbance to the cemetery. If relocation of the cemetery is necessary, the landowner shall comply with the relocation procedures specified in KRS 381.755.

(4)
If human remains are found on the surface or unearthed in an unauthorized excavation of a cemetery or burial ground, the human remains shall, unless claimed by any lawful descendants or family members of the person buried or the rights in the human remains are waived by the descendants or family members of the person buried, become the property of the state and shall be treated in accordance with subsection (5) of Section 3 of this Act.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 171 IS CREATED TO READ AS FOLLOWS:

(1)
Any person or institution wishing to possess human remains or burial objects, other than human remains lawfully cremated, shall apply for and obtain a permit from the Office of Vital Statistics. The permit provided under this subsection shall not be issued until after the Office of Vital Statistics has consulted with the state medical examiner and the council.

(2)
The Office of Vital Statistics shall issue a permit to the applicant only if the office and the state medical examiner determine that the human remains or burial objects are to be possessed for teaching, medical, scientific, or educational purposes.

(3)
The Office of Vital Statistics shall approve or deny the issuance of a permit within thirty (30) days of receiving the applicant's request. If the applicant is denied a permit, the office shall provide the applicant with a written explanation for the denial.

(4)
Any person who is aggrieved by the Office of Vital Statistic's denial of a permit may appeal to the Circuit Court of the county in which the human remains or burial objects are located. The office shall be a necessary party to any appeal.

(5)
A permit issued under this section shall name the person or institution authorized to possess the human remains or burial objects and the manner by which the human remains or burial objects shall be disposed of following their use.

(6)
The knowing possession, utilization, or disposition of human remains or burial objects without a permit or other lawful authority or in a manner contrary to a permit issued under this section shall be a Class A misdemeanor for the first offense and a Class D felony for each subsequent offense. All human remains or burial objects possessed or used in violation of this section shall be seized and shall, unless claimed by the lawful descendants or family members of the person buried or the rights to the remains or objects have been waived by the descendants, become the property of the state and shall be treated in accordance with subsection (5) of Section 3 of this Act. In addition to any other penalty imposed, the tools, implements, or other items used in the disinterment and the vehicles used for transporting human remains or burial objects shall be seized and, upon the defendant's conviction, forfeited to the Commonwealth to be sold at public auction. The proceeds from the sale of items forfeited shall go to the council for the purpose of administering Sections 1 to 6 of this Act. Additionally, any person found guilty of violating this section shall reimburse the Commonwealth for the cost of properly disposing of the human remains and burial objects.

(7)
This section shall not apply to human remains or burial objects acquired prior to the effective date of this Act.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 171 IS CREATED TO READ AS FOLLOWS:

(1)
Except for any lawful investigatory purpose authorized by law, no exhumation of human remains or burial objects may be conducted except with a permit issued by the Office of Vital Statistics.

(2)
Exhumation of human remains or burial objects without a permit is a Class D felony. Upon arrest under this subsection, all human remains and burial objects shall be treated in accordance with subsection (5) of Section 3 of this Act. In addition to any other penalty imposed, the tools, implements, or other items used in the disinterment and the vehicles used for transporting human remains or burial objects shall be seized and, upon the defendant's conviction, forfeited to the Commonwealth to be sold at public auction. The proceeds from the sale of all forfeitures shall go to the council for the purpose of administering Sections 1 to 6 of this Act. Additionally, any person found guilty of violating this section shall reimburse the Commonwealth for the cost of properly disposing of the human remains and the landowner for the cost of restoring any damage done to the land.

Section 7.   KRS 525.105 is amended to read as follows:

(1)
A person is guilty of desecration of venerated objects in the first degree when, other than authorized by law, the person knowingly disturbs[he intentionally excavates] or disinters human remains or burial objects[for the purpose of commercial sale or exploitation of the remains themselves or of objects buried contemporaneously with the remains].

(2)
Desecration of venerated objects in the first degree is a Class C felony. Upon arrest for the desecration of venerated objects, all human remains and burial objects shall be seized and, upon the defendant's conviction, shall become the property of the Commonwealth, unless the human remains and burial objects are claimed by the lawful descendants or family members of the person buried or the rights in the human remains are waived by the descendants or family members of the person buried. Human remains and burial objects that are the property of the state shall be treated in accordance with subsection (5) of Section 3 of this Act. In addition to any other penalty imposed, the tools, implements, or other items used in the disturbance or disinterment and the vehicles used for transporting human remains or burial object shall be seized and, upon the defendant's conviction, forfeited to the Commonwealth to be sold at public auction. The proceeds from the sale of all forfeitures shall go to the council for the purpose of administering Sections 1 to 6 of this Act. Additionally, any person found guilty of violating this section shall reimburse the Commonwealth for the cost of properly disposing of the human remains and the landowner for the cost of restoring any damage done to the land.
Section 8.   KRS 525.120 is amended to read as follows:

(1)
A person is guilty of abuse of a corpse when except as authorized by law he intentionally treats a corpse in a way that would outrage ordinary family sensibilities or exhibits, alters, or discards human remains. A corpse or human remains treated in a manner in violation of this subsection shall be seized and shall become the responsibility of the Commonwealth if the lawful descendants of the corpse are not found or if the lawful descendants waive their rights to the corpse. A person found guilty of abusing a corpse shall be ordered to reimburse the Commonwealth for the cost of properly disposing of the corpse or human remains.

(2)
A person shall also be guilty of abuse of a corpse if that person enters into a contract and accepts remuneration for the preparation of a corpse for burial or the burial or cremation of a corpse and then deliberately fails to prepare, bury, or cremate that corpse in accordance with that contract.

(3)[(2)]
Abuse of a corpse is a[ Class A misdemeanor, unless the act attempted or committed involved sexual intercourse or deviate sexual intercourse with the corpse or the deliberate failure to prepare, bury, or cremate a corpse after the acceptance of remuneration in accordance with any contract negotiated, in which case it is a] Class D felony.
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