UNOFFICIAL COPY AS OF  03/01/04
04 REG. SESS.
04 RS BR 2222


AN ACT relating to abortion.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 311 IS CREATED TO READ AS FOLLOWS:

Amended in Sections 1 to 4 of this Act, unless the context otherwise requires:
(1)
"Pregnant" means the human female reproductive condition, of having a living unborn human being within her body throughout the entire embryonic and fetal ages of the unborn child from fertilization to full gestation and child birth;

(2)
"Unborn human being" means an individual living member of the species homo sapiens throughout the entire embryonic and fetal ages of the unborn child from fertilization to full gestation and childbirth; and

(3)
"Fertilization" means that point in time when a male human sperm penetrates the zona pellucida of a female human ovum.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 311 IS CREATED TO READ AS FOLLOWS:

No person may knowingly administer to, prescribe for, or procure for, or sell to any pregnant woman any medicine, drug, or other substance with the specific intent of causing or abetting the termination of the life of an unborn human being. No person may knowingly use or employ any instrument or procedure upon a pregnant woman with the specific intent of causing or abetting the termination of the life of an unborn human being. Any licensed physician who provides health care to a pregnant woman shall, in all cases, make every effort to preserve both the life of the mother and the life of her unborn child. Medical treatment provided to the mother by a licensed physician which results in the accidental or unintentional injury or death of the unborn child is not a violation of this statute.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 311 IS CREATED TO READ AS FOLLOWS:

Nothing in Sections 1 to 4 of this Act may be construed to prohibit the sale, use, prescription, or administration of a contraceptive measure, drug or chemical, if it is administered prior to the time when a pregnancy could be determined through conventional medical testing and if the contraceptive measure is sold, used, prescribed, or administered in accordance with manufacturer instructions.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 311 IS CREATED TO READ AS FOLLOWS:

Subject to the provisions of Sections 1 to 4 of this Act, no licensed physician who performs a medical procedure designed or intended to prevent the death of a pregnant mother is guilty of violating Section 2 of this Act. Nothing in Sections 1 to 4 of this Act may be construed to subject the pregnant mother upon whom any abortion is performed or attempted to any criminal conviction and penalty.
Section 5.   KRS 311.990 is amended to read as follows:

(1)
Any person who violates KRS 311.250 shall be guilty of a violation.

(2)
Any college or professor thereof violating the provisions of KRS 311.300 to 311.350 shall be civilly liable on his bond for a sum not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each violation, which may be recovered by an action in the name of the Commonwealth.

(3)
Any person who presents to the county clerk for the purpose of registration any license which has been fraudulently obtained, or obtains any license under KRS 311.380 to 311.510 by false or fraudulent statement or representation, or practices podiatry under a false or assumed name or falsely impersonates another practitioner or former practitioner of a like or different name, or aids and abets any person in the practice of podiatry within the state without conforming to the requirements of KRS 311.380 to 311.510, or otherwise violates or neglects to comply with any of the provisions of KRS 311.380 to 311.510, shall be guilty of a Class A misdemeanor. Each case of practicing podiatry in violation of the provisions of KRS 311.380 to 311.510 shall be considered a separate offense.

(4)
Each first violation of KRS 311.560 is a Class A misdemeanor. Each subsequent violation of KRS 311.560 shall constitute a Class D felony.

(5)
Each violation of KRS 311.590 shall constitute a Class D felony. Conviction under this subsection of a holder of a license or permit shall result automatically in permanent revocation of such license or permit.

(6)
Conviction of willfully resisting, preventing, impeding, obstructing, threatening, or interfering with the board or any of its members, or of any officer, agent, inspector, or investigator of the board or the Cabinet for Health Services, in the administration of any of the provisions of KRS 311.550 to 311.620 shall be a Class A misdemeanor.

(7)
Each violation of subsection (1) of KRS 311.375 shall, for the first offense, be a Class B misdemeanor, and, for each subsequent offense shall be a Class A misdemeanor.

(8)
Each violation of subsection (2) of KRS 311.375 shall, for the first offense, be a violation, and, for each subsequent offense, be a Class B misdemeanor.

(9)
Each day of violation of either subsection of KRS 311.375 shall constitute a separate offense.

(10)
(a)
Any person who intentionally or knowingly performs an abortion contrary to Section 2 of this Act[ the requirements of KRS 311.723(1)] shall be guilty of a Class D felony[; and

(b)
Any person who intentionally, knowingly, or recklessly violates the requirements of KRS 311.723(2) shall be guilty of a Class A misdemeanor].

(11)[
(a)
1.
Any physician who performs a partial-birth abortion in violation of KRS 311.765 shall be guilty of a Class D felony. However, a physician shall not be guilty of the criminal offense if the partial-birth abortion was necessary to save the life of the mother whose life was endangered by a physical disorder, illness, or injury.

2.
A physician may seek a hearing before the State Board of Medical Licensure on whether the physician's conduct was necessary to save the life of the mother whose life was endangered by a physical disorder, illness, or injury. The board's findings, decided by majority vote of a quorum, shall be admissible at the trial of the physician. The board shall promulgate administrative regulations to carry out the provisions of this subparagraph.

3.
Upon a motion of the physician, the court shall delay the beginning of the trial for not more than thirty (30) days to permit the hearing, referred to in subparagraph 2. of this paragraph, to occur.

(b)
Any person other than a physician who performs a partial-birth abortion shall not be prosecuted under this subsection but shall be prosecuted under provisions of law which prohibit any person other than a physician from performing any abortion.

(c)
No penalty shall be assessed against the woman upon whom the partial-birth abortion is performed or attempted to be performed.

(12)
Any person who intentionally performs an abortion with knowledge that, or with reckless disregard as to whether, the person upon whom the abortion is to be performed is an unemancipated minor, and who intentionally or knowingly fails to conform to any requirement of KRS 311.732 is guilty of a Class A misdemeanor.

(13)
Any person who negligently releases information or documents which are confidential under KRS 311.732 is guilty of a Class B misdemeanor.

(14)
Any person who performs an abortion upon a married woman either with knowledge or in reckless disregard of whether KRS 311.735 applies to her and who intentionally, knowingly, or recklessly fails to conform to the requirements of KRS 311.735 shall be guilty of a Class D felony.

(15)
Any person convicted of violating KRS 311.750 shall be guilty of a Class B felony.

(16)
Any person who violates KRS 311.760(2) shall be guilty of a Class D felony.

(17)
Any person who violates KRS 311.770 or 311.780 shall be guilty of a Class D felony.

(18)
A person convicted of violating KRS 311.780 shall be guilty of a Class C felony.

(19)
Any person who violates KRS 311.810 shall be guilty of a Class A misdemeanor.

(20)]
Any professional medical association or society, licensed physician, or hospital or hospital medical staff who shall have violated the provisions of KRS 311.606 shall be guilty of a Class B misdemeanor.

[(21)
Any administrator, officer, or employee of a publicly owned hospital or publicly owned health care facility who performs or permits the performance of abortions in violation of KRS 311.800(1) shall be guilty of a Class A misdemeanor.]
(12)[(22)]
Any person who violates KRS 311.914 shall be guilty of a violation.

[(23)
Any person who violates the provisions of KRS 311.820 shall be guilty of a Class A misdemeanor.]
(13)[(24)]
(a)
Any person who fails to test organs, skin, or other human tissue which is to be transplanted, or violates the confidentiality provisions required by KRS 311.281, shall be guilty of a Class A misdemeanor;

(b)
Any person who has human immunodeficiency virus infection, who knows he is infected with human immunodeficiency virus, and who has been informed that he may communicate the infection by donating organs, skin, or other human tissue who donates organs, skin, or other human tissue shall be guilty of a Class D felony.

(14)[(25)]
Any person who sells or makes a charge for any transplantable organ shall be guilty of a Class D felony.

(15)[(26)]
Any person who offers remuneration for any transplantable organ for use in transplantation into himself shall be fined not less than five thousand dollars ($5,000) nor more than fifty thousand dollars ($50,000).

(16)[(27)]
Any person brokering the sale or transfer of any transplantable organ shall be guilty of a Class C felony.

(17)[(28)]
Any person charging a fee associated with the transplantation of a transplantable organ in excess of the direct and indirect costs of procuring, distributing, or transplanting the transplantable organ shall be fined not less than fifty thousand dollars ($50,000) nor more than five hundred thousand dollars ($500,000).

(18)[(29)]
Any hospital performing transplantable organ transplants which knowingly fails to report the possible sale, purchase, or brokering of a transplantable organ shall be fined not less than ten thousand dollars ($10,000) or more than fifty thousand dollars ($50,000).

Section 6.   KRS 211.027 is amended to read as follows:

The Cabinet for Health Services shall promulgate reasonable rules and regulations to effectuate the purposes of KRS 213.101 and 213.106[ and KRS 311.710 to 311.810], which shall be submitted to the Legislative Research Commission in a manner prescribed in KRS Chapter 13A; the Legislative Research Commission shall refer said rules and regulations to the Interim Committee on Health and Welfare for the purpose of approval or disapproval.

Section 7.   KRS 212.275 is amended to read as follows:

(1)
The governing board for each local, district, and independent health department shall have a written policy concerning the distribution of nonscheduled legend drugs at the health department by an advanced registered nurse practitioner or a registered nurse. In a health department, an advanced registered nurse practitioner or a registered nurse may distribute nonscheduled legend drugs from a list that has been prepared by the commissioner of the Department for Public Health. Nothing in this section shall be construed to limit advanced registered nurse practitioners from dispensing nonscheduled drug samples under KRS 314.011. Each prescription drug distributed or dispensed at the health department shall be recorded in the patient record. The director of each health department shall be responsible for keeping track of the inventory of stock medications and accounting for the medications dispensed or distributed.

(2)
Only a health department board having within its membership a pharmacist holding a valid license issued pursuant to KRS 315.030 shall be authorized to permit advanced registered nurse practitioners or registered nurses to dispense nonscheduled legend drugs according to the written policy of the board. If a health department is unable to recruit a licensed pharmacist to serve on the board, the board shall document consultation with a pharmacist licensed pursuant to KRS 315.030 in the public health practice of the health department.

(3)
No health department shall dispense any medication or device prescribed for the purpose of causing an abortion[ as defined in KRS 311.720(1)].

Section 8.   The following KRS sections are repealed:

311.710   Legislative findings.

311.720   Definitions for KRS 311.710 to 311.820 and other laws.

311.723   When physician may perform abortion -- Guidelines.

311.725   Requirement of voluntary and informed written consent for abortion -- Cabinet's duty to produce and make available informational materials -- Abortions in medical emergencies.

311.732   Performance of abortion upon a minor -- Definitions -- Consent requirement -- Petition in District or Circuit Court -- Medical emergencies.

311.733   Severability.

311.735   Notice to spouse -- Exceptions -- Civil remedies.

311.750   Performance by other than licensed physician prohibited.

311.760   Minimum standards for performance of abortion.

311.765   Prohibition against partial-birth abortion.

311.770   Restriction on use of saline method.

311.780   Prohibition of abortion after viability -- Exceptions.

311.790   Issuance of birth and death certificates for live-born child after attempted abortion.

311.800   Abortions in publicly owned hospital or health care facility prohibited -- Exception -- Injunction to enforce compliance -- Abortions in private hospital or health care facility -- Unlawful discriminatory practices.

311.810   Discrimination for refusal to submit to abortion prohibited.

311.820   Abortion referral or counseling agency not to charge fee -- Penalty.

Section 9.   The General Assembly finds that the Commonwealth of Kentucky has a compelling and paramount interest in the preservation and protection of all human life within and subject to its jurisdiction and that the preservation and protection of human life applies to all human beings, born or unborn.

Section 10.   The General Assembly finds that since neither constitutional law nor Supreme Court decision has resolved the question of the beginning of life, it is within the proper sphere of state legislative enactment to determine the question of fact in light of the best scientific and medical evidence. The General Assembly finds that the life of a human being begins when the ovum is fertilized by male sperm. The General Assembly finds that the explosion of knowledge derived from new recombinant DNA technologies over the past twenty-five (25) years has reinforced the validity of the finding of this scientific fact.

Section 11.   The General Assembly finds that, based upon the evidence derived from thirty (30) years of legalized abortions in this country, the interests of pregnant mothers protected under the Kentucky Bill of Rights have been adversely affected as abortions terminate the constitutionally protected fundamental interest of the pregnant mother in her relationship with her child and abortions are performed without a truly informed or voluntary consent or knowing waiver of the woman's rights and interests. The General Assembly finds that the state has a duty to protect the pregnant mother's fundamental interest in her relationship with her unborn child.

Section 12.   The General Assembly finds that abortion procedures impose significant risks to the health and life of the pregnant mother, including subjecting women to significant risk of severe depression, suicidal ideation, suicide, attempted suicide, post-traumatic stress disorders, adverse impact in the lives of women, physical injury, and a greater risk of death than risks associated with carrying the unborn child to full term and childbirth.

Section 13.   The General Assembly finds that the guarantee of due process of law under the Kentucky Bill of Rights applies equally to born and unborn human beings and that there is no justification for the taking of a guiltless human life by the state or by any person within and subject to the jurisdiction of the state.

Section 14.   The General Assembly finds that a pregnant mother possesses her own natural and inalienable right to life under the Kentucky Bill of Rights, and therefore has a right to seek treatment necessary to protect her own life, subject to the requirements imposed upon a doctor treating such pregnant mother set forth in Section 2 of this Act.

Section 15.   If any provision of Sections 1 to 14 of this Act is found to be unconstitutional, the provision is severable; and the other provisions of this Act remain effective.

Section 16.   Nothing in Sections 1 to 14 of this Act may be construed to repeal, by implication or otherwise, any provision not explicitly repealed.

Section 17.   If any provision of this Act is ever temporarily or permanently restrained or enjoined by judicial order, the provisions of KRS 311.710 to 311.820 shall be enforced. However, if such temporary or permanent restraining order or injunction is subsequently stayed or dissolved, or otherwise ceases to have effect, all provisions of Sections 1 to 14 of this Act that are not restrained shall have full force and effect.
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