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AN ACT relating to reorganization.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 11.065 is amended to read as follows:

(1)
The secretaries of the Justice Cabinet, the Education, Arts, and Humanities Cabinet, the Environmental and Public[Natural Resources and Environmental] Protection Cabinet, the Transportation Cabinet, the Cabinet for Economic Development,[ the Public Protection and Regulation Cabinet,] the Cabinet for Health Services, the Cabinet for Families and Children, the Finance and Administration Cabinet, the Revenue Cabinet, the Tourism Development Cabinet,[ the Labor Cabinet,] the Personnel Cabinet, the Governor's Executive Cabinet, the state budget director, the Governor's chief of staff, and the Lieutenant Governor shall constitute the Governor's Executive Cabinet. There shall be a vice chairman appointed by the Governor who shall serve in an advisory capacity to the Executive Cabinet. The Governor shall be the chairman, and the secretary of the Finance and Administration Cabinet shall be a second vice chairman of the Executive Cabinet. The Governor may designate others to serve as vice chairman.

(2)
The cabinet shall meet not less than once every two (2) months and at other times on call of the Governor. The Executive Cabinet shall be a part of the Office of the Governor and shall not constitute a separate department or agency of the state. Members of the cabinet shall be the major assistants to the Governor in the administration of the state government and shall assist the Governor in the proper operation of his office and perform other duties the Governor may require of them.

(3)
The cabinet shall consider matters involving policies and procedures the Governor or any member may place before it. The cabinet shall advise and consult with the Governor on all matters affecting the welfare of the state.

Section 2.   KRS 12.020 is amended to read as follows:

Departments, program cabinets and their departments, and the respective major administrative bodies that they include are enumerated in this section. It is not intended that this enumeration of administrative bodies be all-inclusive. Every authority, board, bureau, interstate compact, commission, committee, conference, council, office, or any other form of organization shall be included in or attached to the department or program cabinet in which they are included or to which they are attached by statute or statutorily authorized executive order; except in the case of the Personnel Board and where the attached department or administrative body is headed by a constitutionally elected officer, the attachment shall be solely for the purpose of dissemination of information and coordination of activities and shall not include any authority over the functions, personnel, funds, equipment, facilities, or records of the department or administrative body.

I.
Cabinet for General Government - Departments headed by elected officers:

1.
The Governor.

2.
Lieutenant Governor.

3.
Department of State.

(a)
Secretary of State.

(b)
Board of Elections.

(c)
Registry of Election Finance.

4.
Department of Law.

(a)
Attorney General.

5.
Department of the Treasury.

(a)
Treasurer.

6.
Department of Agriculture.

(a)
Commissioner of Agriculture.

(b)
Kentucky Council on Agriculture.

7.
Auditor of Public Accounts.

II.
Program cabinets headed by appointed officers:

1.
Justice Cabinet:

(a)
Department of State Police.

(b)
Department of Criminal Justice Training.

(c)
Department of Corrections.

(d)
Department of Juvenile Justice.

(e)
Office of the Secretary.

(f)
Offices of the Deputy Secretaries.

(g)
Office of General Counsel.

(h)
Division of Kentucky State Medical Examiners Office.

(i)
Parole Board.

(j)
Kentucky State Corrections Commission.

(k)
Commission on Correction and Community Service.

2.
Education, Arts, and Humanities Cabinet:

(a)
Department of Education.

(1)
Kentucky Board of Education.

(b)
Department for Libraries and Archives.

(c)
Kentucky Arts Council.

(d)
Kentucky Educational Television.

(e)
Kentucky Historical Society.

(f)
Kentucky Teachers' Retirement System Board of Trustees.

(g)
Kentucky Center for the Arts.

(h)
Kentucky Craft Marketing Program.

(i)
Kentucky Commission on the Deaf and Hard of Hearing.

(j)
Governor's Scholars Program.

(k)
Governor's School for the Arts.

(l)
Operations and Development Office.

(m)
Kentucky Heritage Council.

(n)
Kentucky African-American Heritage Commission.

(o)
Board of Directors for the Center for School Safety.

3.
Environmental and Public[Natural Resources and Environmental] Protection Cabinet:

(a)
Environmental Quality Commission.

(b)
Kentucky Nature Preserves Commission.

(c)
Department for Environmental Protection.

(d)
Department for Natural Resources.

(e)
Department of Labor[for Surface Mining Reclamation and Enforcement].

(f)
Department of Public Protection[Office of Legal Services].

(g)
Office of the Secretary[Information Services].

(h)
Office of Legal Services.

(i)
Office of Inspector General.

4.
Transportation Cabinet:

(a)
Department of Highways.

1.
Office of Program Planning and Management.

2.
Office of Project Development.

3.
Office of Construction and Operations.

4.
Office of Intermodal Programs.

5.
Highway District Offices One through Twelve.

(b)
Department of Vehicle Regulation.

(c)
Department of Administrative Services.

(d)
Department of Fiscal Management.

(e)
Department of Rural and Municipal Aid.

(f)
Department of Human Resources Management.

(g)
Office of the Secretary.

(h)
Office of General Counsel and Legislative Affairs.

(i)
Office of Public Affairs.

(j)
Office of Transportation Delivery.

(k)
Office of Minority Affairs.

(l)
Office of Policy and Budget.

(m)
Office of Technology.

(n)
Office of Quality.

(o)
Office of the Transportation Operations Center.

5.
Cabinet for Economic Development:

(a)
Department of Administration and Support.

(b)
Department for Business Development.

(c)
Department of Financial Incentives.

(d)
Department of Community Development.

(e)
Department for Regional Development.

(f)
Tobacco Research Board.

(g)
Kentucky Economic Development Finance Authority.

6.[
Public Protection and Regulation Cabinet:

(a)
Public Service Commission.

(b)
Department of Insurance.

(c)
Department of Housing, Buildings and Construction.

(d)
Department of Financial Institutions.

(e)
Department of Mines and Minerals.

(f)
Department of Public Advocacy.

(g)
Department of Alcoholic Beverage Control.

(h)
Kentucky Racing Commission.

(i)
Board of Claims.

(j)
Crime Victims Compensation Board.

(k)
Kentucky Board of Tax Appeals.

(l)
Backside Improvement Commission.

(m)
Office of Petroleum Storage Tank Environmental Assurance Fund.

(n)
Department of Charitable Gaming.

(o)
Mine Safety Review Commission.

7.]
Cabinet for Families and Children:

(a)
Department for Community Based Services.

(b)
Department for Disability Determination Services.

(c)
Public Assistance Appeals Board.

(d)
Office of the Secretary.

(1)
Kentucky Commission on Community Volunteerism and Service.

(e)
Office of the General Counsel.

(f)
Office of Program Support.

(g)
Office of Family Resource and Youth Services Centers.

(h)
Office of Technology Services.

(i)
Office of the Ombudsman.

(j)
Office of Human Resource Management.

7.[8.]
Cabinet for Health Services.

(a)
Department for Public Health.

(b)
Department for Medicaid Services.

(c)
Department for Mental Health and Mental Retardation Services.

(d)
Kentucky Commission on Children with Special Health Care Needs.

(e)
Office of Certificate of Need.

(f)
Office of the Secretary.

(g)
Office of the General Counsel.

(h)
Office of the Inspector General.

(i)
Office of Aging Services.

8.[9.]
Finance and Administration Cabinet:

(a)
Office of Financial Management.

(b)
Office of the Controller.

(c)
Department for Administration.

(d)
Department of Facilities Management.

(e)
State Property and Buildings Commission.

(f)
Kentucky Pollution Abatement Authority.

(g)
Kentucky Savings Bond Authority.

(h)
Deferred Compensation Systems.

(i)
Office of Equal Employment Opportunity Contract Compliance.

(j)
Office of Capital Plaza Operations.

(k)
County Officials Compensation Board.

(l)
Kentucky Employees Retirement Systems.

(m)
Commonwealth Credit Union.

(n)
State Investment Commission.

(o)
Kentucky Housing Corporation.

(p)
Governmental Services Center.

(q)
Kentucky Local Correctional Facilities Construction Authority.

(r)
Kentucky Turnpike Authority.

(s)
Historic Properties Advisory Commission.

(t)
Kentucky Tobacco Settlement Trust Corporation.

(u)
Eastern Kentucky Exposition Center Corporation.

(v)
State Board for Proprietary Education.

[10.
Labor Cabinet:

(a)
Department of Workplace Standards.

(b)
Department of Workers' Claims.

(c)
Kentucky Labor-Management Advisory Council.

(d)
Occupational Safety and Health Standards Board.

(e)
Prevailing Wage Review Board.

(f)
Workers' Compensation Board.

(g)
Kentucky Employees Insurance Association.

(h)
Apprenticeship and Training Council.

(i)
State Labor Relations Board.

(j)
Kentucky Occupational Safety and Health Review Commission.

(k)
Office of Administrative Services.

(l)
Office of Information Technology.

(m)
Office of Labor-Management Relations and Mediation.

(n)
Office of General Counsel.

(o)
Workers' Compensation Funding Commission.

(p)
Employers Mutual Insurance Authority.]
9.[11.]
Revenue Cabinet:

(a)
Department of Property Valuation.

(b)
Department of Tax Administration.

(c)
Office of Financial and Administrative Services.

(d)
Department of Law.

(e)
Department of Information Technology.

(f)
Office of Taxpayer Ombudsman.

10.[12.]
Tourism Development Cabinet:

(a)
Department of Travel.

(b)
Department of Parks.

(c)
Department of Fish and Wildlife Resources.

(d)
Kentucky Horse Park Commission.

(e)
State Fair Board.

(f)
Office of Administrative Services.

(g)
Office of General Counsel.

(h)
Tourism Development Finance Authority.

11.[13.]
Cabinet for Workforce Development:

(a)
Department for Adult Education and Literacy.

(b)
Department for Technical Education.

(c)
Department of Vocational Rehabilitation.

(d)
Department for the Blind.

(e)
Department for Employment Services.

(f)
Kentucky Technical Education Personnel Board.

(g)
The Foundation for Adult Education.

(h)
Department for Training and Reemployment.

(i)
Office of General Counsel.

(j)
Office of Communication Services.

(k)
Office of Workforce Partnerships.

(l)
Office of Workforce Analysis and Research.

(m)
Office of Budget and Administrative Services.

(n)
Office of Technology Services.

(o)
Office of Quality and Human Resources.

(p)
Unemployment Insurance Commission.

12.[14.]
Personnel Cabinet:

(a)
Office of Administrative and Legal Services.

(b)
Department for Personnel Administration.

(c)
Department for Employee Relations.

(d)
Kentucky Public Employees Deferred Compensation Authority.

(e)
Kentucky Kare.

(f)
Division of Performance Management.

(g)
Division of Employee Records.

(h)
Division of Staffing Services.

(i)
Division of Classification and Compensation.

(j)
Division of Employee Benefits.

(k)
Division of Communications and Recognition.

(l)
Office of Public Employee Health Insurance.

III.
Other departments headed by appointed officers:

1.
Department of Military Affairs.

2.
Council on Postsecondary Education.

3.
Department for Local Government.

4.
Kentucky Commission on Human Rights.

5.
Kentucky Commission on Women.

6.
Department of Veterans' Affairs.

7.
Kentucky Commission on Military Affairs.

8.
The Governor's Office for Technology.

9.
Commission on Small Business Advocacy.

10.
Education Professional Standards Board.

Section 3.   KRS 12.250 is amended to read as follows:

There are established within state government the following program cabinets:

(1)
Justice Cabinet.

(2)
Education, Arts, and Humanities Cabinet.

(3)
Environmental and Public[Natural Resources and Environmental] Protection Cabinet.

(4)
Transportation Cabinet.

(5)
Cabinet for Economic Development.

(6)[
Public Protection and Regulation Cabinet.

(7)]
Cabinet for Health Services.

(7)[(8)]
Cabinet for Families and Children.

(8)[(9)]
Finance and Administration Cabinet.

(9)[(10)]
Tourism Development Cabinet.

(10)[(11)]
Revenue Cabinet.

[(12)
Labor Cabinet.]

(11)[(13)]
Cabinet for Workforce Development.

(12)[(14)]
Personnel Cabinet.

SECTION 4.   A NEW SECTION OF SUBCHAPTER 10 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

There is established in the Office of the Secretary, an Office of Communications and Public Outreach, an Office of Legislative and Intergovernmental Affairs, and an Office of Administrative and Information Services. Each office shall be headed by an executive director appointed by the secretary with the approval of the Governor as required by KRS 12.050. The executive directors shall be directly responsible to the secretary and shall perform the functions, powers, and duties as provided by law and as prescribed by the secretary. The Workers' Compensation Board shall be attached to the secretary's office for administrative purposes only.

SECTION 5.   A NEW SECTION OF SUBCHAPTER 10 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

In addition to the powers and duties set out in this and other chapters of the Kentucky Revised Statutes that are vested in the cabinet and the secretary of the cabinet to protect and enhance the state's natural resources and environment, the cabinet and the secretary of the cabinet are also vested with the powers and duties, previously vested in the Public Protection and Regulation Cabinet and the Labor Cabinet and the secretaries of those cabinets, so long as those powers and duties are not contrary to or in conflict with the organization of the cabinet established by the KRS or executive order of the Governor as ratified by the General Assembly.

Section 6.   KRS 11.515 is amended to read as follows:

(1)
There is hereby established a Geographic Information Advisory Council to advise the chief information officer on issues relating to geographic information and geographic information systems.

(2)
The council shall establish and adopt policies and procedures that assist state and local jurisdictions in developing, deploying, and leveraging geographic information resources and geographic information systems technology for the purpose of improving public administration.

(3)
The council shall closely coordinate with users of geographic information systems to establish policies and procedures that insure the maximum use of geographic information by minimizing the redundancy of geographic information and geographic information resources.

(4)
The Geographic Information Advisory Council shall consist of twenty-five (25)[twenty-six (26)] members and one (1) legislative liaison. The members shall be knowledgeable in the use and application of geographic information systems technology and shall have sufficient authority within their organizations to influence the implementation of council recommendations.

(a)
The council shall consist of:

1.
The secretary of the Transportation Cabinet or his designee;

2.
The secretaries of the Cabinet for Health Services and of the Cabinet for Families and Children or their designees;

3.
The director of the Kentucky Geological Survey or his designee;

4.
The secretary of the Revenue Cabinet or his designee;

5.
The chief information officer or her or his designee;

6.
The secretary of the Economic Development Cabinet or his designee;

7.
The commissioner of the Department for Local Government or his designee;

8.
The secretary of the Justice Cabinet or his designee;

9.
One (1) member appointed by the Governor from a list of three (3) persons submitted by the president of the Council on Postsecondary Education;

10.
The adjutant general of the Department of Military Affairs or his designee;

11.
The commissioner of the Department of Education or his designee;

12.
The secretary of the Environmental and Public[Natural Resources and Environmental] Protection Cabinet or his designee;

13.
The Commissioner of the Department of Agriculture or his designee;

14.[
The secretary of the Public Protection and Regulation Cabinet or his designee;

15.]
The secretary of the Tourism Development Cabinet or his designee;

15.[16.]
Two (2) members appointed by the Governor from a list of six (6) persons submitted by the president of the Kentucky League of Cities;

16.[17.]
Two (2) members appointed by the Governor from a list of six (6) persons submitted by the president of the Kentucky Association of Counties;

17.[18.]
One (1) member appointed by the Governor from a list of three (3) persons submitted by the president of the Kentucky Chapter of the American Planning Association;

18.[19.]
One (1) member appointed by the Governor from a list of three (3) persons submitted by the president of the Kentucky Chamber of Commerce;

19.[20.]
One (1) member appointed by the Governor from a list of three (3) persons submitted by the president of the Kentucky Association of Land Surveyors;

20.[21.]
One (1) member appointed by the Governor from a list of three (3) persons submitted by the president of the Kentucky Society of Professional Engineers;

21.[22.]
One (1) member appointed by the Governor from a list of three (3) persons submitted by the chairman of the Kentucky Board of Registered Geologists; and

22.[23.]
One (1) member appointed by the Governor from a list of three (3) persons submitted by the president of the Council of Area Development Districts.

(b)
The council shall have one (1) nonvoting legislative liaison, to be appointed by the Legislative Research Commission.

(5)
The council shall select from its membership a chairman and any other officers it considers essential. The council may have committees and subcommittees as determined by the council or an executive committee, if an executive committee exists.

(6)
A member of the council shall not:

(a)
Be an officer, employee, or paid consultant of a business entity that has, or of a trade association for business entities that have, a substantial interest in the geographic information industry and is doing business in the Commonwealth;

(b)
Own, control, or have, directly or indirectly, more than ten percent (10%) interest in a business entity that has a substantial interest in the geographic information industry;

(c)
Be in any manner connected with any contract or bid for furnishing any governmental body of the Commonwealth with geographic information systems, the computers on which they are automated, or a service related to geographic information systems;

(d)
Be a person required to register as a lobbyist because of activities for compensation on behalf of a business entity that has, or on behalf of a trade association of business entities that have, substantial interest in the geographic information industry;

(e)
Accept or receive money or another thing of value from an individual, firm, or corporation to whom a contract may be awarded, directly or indirectly, by rebate, gift, or otherwise; or

(f)
Be liable to civil action or any action performed in good faith in the performance of duties as a council member.

(7)
Those council members specified in subsection (4)(a) of this section who serve by virtue of an office shall serve on the council while they hold that office.

(8)
Appointed members of the council shall serve for a term of four (4) years. Vacancies in the membership of the council shall be filled in the same manner as the original appointments. If a nominating organization changes its name, its successor organization having the same responsibilities and purposes shall be the nominating organization.

(9)
The council shall have no funds of its own, and council members shall not receive compensation of any kind from the council.

(10)
A majority of the members shall constitute a quorum for the transaction of business. Members' designees shall have voting privileges at council meetings.

Section 7.   KRS 11A.010 is amended to read as follows:

As used in this chapter, unless the context otherwise requires:

(1)
"Business" means any corporation, limited liability corporation, partnership, limited liability partnership, sole proprietorship, firm, enterprise, franchise, association, organization, self-employed individual, holding company, joint stock company, receivership, trust, or any legal entity through which business is conducted for profit;

(2)
"Commission" means the Executive Branch Ethics Commission;

(3)
"Compensation" means any money, thing of value, or economic benefit conferred on, or received by, any person in return for services rendered, or to be rendered, by himself or another;

(4)
"Family" means spouse and children, as well as a person who is related to a public servant as any of the following, whether by blood or adoption: parent, brother, sister, grandparent, grandchild, father-in-law, mother-in-law, brother-in-law, sister-in-law, son-in-law, daughter-in-law, stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half brother, half sister;

(5)
"Gift" means a payment, loan, subscription, advance, deposit of money, services, or anything of value, unless consideration of equal or greater value is received; "gift" does not include gifts from family members, campaign contributions, or door prizes available to the public;

(6)
"Income" means any money or thing of value received or to be received as a claim on future services, whether in the form of a fee, salary, expense allowance, forbearance, forgiveness, interest, dividend, royalty, rent, capital gain, or any other form of compensation or any combination thereof;

(7)
"Officer" means all major management personnel in the executive branch of state government, including the secretary of the cabinet, the Governor's chief executive officers, cabinet secretaries, deputy cabinet secretaries, general counsels, commissioners, deputy commissioners, executive directors, principal assistants, division directors, members and full-time chief administrative officers of the Parole Board, Board of Tax Appeals, Board of Claims, Kentucky Retirement Systems board of trustees, Public Service Commission, Worker's Compensation Board and its administrative law judges, the Occupational Safety and Health Review Commission, the Kentucky Board of Education, the Council on Postsecondary Education, and any person who holds a personal service contract to perform on a full-time basis for a period of time not less than six (6) months a function of any position listed in this subsection;

(8)
"Official duty" means any responsibility imposed on a public servant by virtue of his position in the state service;

(9)
"Public servant" means:

(a)
The Governor;

(b)
The Lieutenant Governor;

(c)
The Secretary of State;

(d)
The Attorney General;

(e)
The Treasurer;

(f)
The Commissioner of Agriculture;

(g)
The Auditor of Public Accounts; and

(h)
All employees in the executive branch including officers as defined in subsection (7) of this section and merit employees;

(10)
"Agency" means every state office, cabinet, department, board, commission, public corporation, or authority in the executive branch of state government. A public servant is employed by the agency by which his appointing authority is employed, unless his agency is attached to the appointing authority's agency for administrative purposes only, or unless the agency's characteristics are of a separate independent nature distinct from the appointing authority and it is considered an agency on its own, such as an independent department;

(11)
"Lobbyist" means any person employed as a legislative agent as defined in KRS 6.611(22) or any person employed as an executive agency lobbyist as defined in KRS 11A.201(8);

(12)
"Lobbyist's principal" means the entity in whose behalf the lobbyist promotes, opposes, or acts;

(13)
"Candidate" means those persons who have officially filed candidacy papers or who have been nominated by their political party pursuant to KRS 118.105, 118.115, 118.325, or 118.760 for any of the offices enumerated in subsections (9)(a) to (g) of this section;

(14)
"Does business with" or "doing business with" means contracting, entering into an agreement, leasing, or otherwise exchanging services or goods with a state agency in return for payment by the state, including accepting a grant, but not including accepting a state entitlement fund disbursement;

(15)
"Public agency" means any governmental entity;

(16)
"Appointing authority" means the agency head or any person whom he has authorized by law to act on behalf of the agency with respect to employee appointments;

(17)
"Represent" means to attend an agency proceeding, write a letter, or communicate with an employee of an agency on behalf of someone else;

(18)
"Directly involved" means to work on personally or to supervise someone who works on personally; and

(19)
"Sporting event" means any professional or amateur sport, athletic game, contest, event, or race involving machines, persons, or animals, for which admission tickets are offered for sale and that is viewed by the public.

Section 8.   KRS 13B.020 is amended to read as follows:

(1)
The provisions of this chapter shall apply to all administrative hearings conducted by an agency, with the exception of those specifically exempted under this section. The provisions of this chapter shall supersede any other provisions of the Kentucky Revised Statutes and administrative regulations, unless exempted under this section, to the extent these other provisions are duplicative or in conflict. This chapter creates only procedural rights and shall not be construed to confer upon any person a right to hearing not expressly provided by law.

(2)
The provisions of this chapter shall not apply to:

(a)
Investigations, hearings to determine probable cause, or any other type of information gathering or fact finding activities;

(b)
Public hearings required in KRS Chapter 13A for the promulgation of administrative regulations;

(c)
Any other public hearing conducted by an administrative agency which is nonadjudicatory in nature and the primary purpose of which is to seek public input on public policy making;

(d)
Military adjudicatory proceedings conducted in accordance with KRS Chapter 35;

(e)
Administrative hearings conducted by the legislative and judicial branches of state government;

(f)
Administrative hearings conducted by any city, county, urban-county, charter county, or special district contained in KRS Chapters 65 to 109, or any other unit of local government operating strictly in a local jurisdictional capacity;

(g)
Informal hearings which are part of a multilevel hearing process that affords an administrative hearing at some point in the hearing process if the procedures for informal hearings are approved and promulgated in accordance with subsections (4) and (5) of this section;

(h)
Limited exemptions granted for specific hearing provisions and denoted by reference in the text of the applicable statutes or administrative regulations;

(i)
Administrative hearings exempted pursuant to subsection (3) of this section;

(j)
Administrative hearings exempted, in whole or in part, pursuant to subsections (4) and (5) of this section; and

(k)
Any administrative hearing which was commenced but not completed prior to July 15, 1996.

(3)
The following administrative hearings are exempt from application of this chapter in compliance with 1994 Ky. Acts ch. 382, sec. 19:

(a)
Finance and Administration Cabinet

1.
Higher Education Assistance Authority

a.
Wage garnishment hearings conducted under authority of 20 U.S.C. sec. 1095a and 34 C.F.R. sec. 682.410

b.
Offset hearings conducted under authority of 31 U.S.C. sec. 3720A and sec. 3716, and 34 C.F.R. sec. 30.33

(b)
Cabinet for Health Services

1.
Office of Certificate of Need

a.
Certificate-of-need hearings and licensure conducted under authority of KRS Chapter 216B

b.
Licensure revocation hearings conducted under authority of KRS Chapter 216B

(c)
Cabinet for Families and Children

1.
Department for Community Based Services

a.
Supervised placement revocation hearings conducted under authority of KRS Chapter 630

2.
Department for Disability Determination Services

a.
Disability determination hearings conducted under authority of 20 C.F.R. sec. 404

(d)
Justice Cabinet

1.
Department of State Police

a.
State Police Trial Board disciplinary hearings conducted under authority of KRS Chapter 16

2.
Department of Corrections

a.
Parole Board hearings conducted under authority of KRS Chapter 439

b.
Prison adjustment committee hearings conducted under authority of KRS Chapter 197

c.
Prison grievance committee hearings conducted under authority of KRS Chapters 196 and 197

3.
Department of Juvenile Justice

a.
Supervised placement revocation hearings conducted under KRS Chapter 635

(e)[
Labor Cabinet

1.
Department of Workers' Claims

a.
Workers' compensation hearings conducted under authority of KRS Chapter 342

(f)]
Environmental and Public[Natural Resources and Environmental] Protection Cabinet

1.
Department for Natural Resources[Surface Mining Reclamation and Enforcement]
a.
Surface mining hearings conducted under authority of KRS Chapter 350

2.
Department for Environmental Protection

a.
Wild River hearings conducted under authority of KRS Chapter 146

b.
Water resources hearings conducted under authority of KRS Chapter 151

c.
Water plant operator and water well driller hearings conducted under authority of KRS Chapter 223

d.
Environmental protection hearings conducted under authority of KRS Chapter 224

3.
Office of Workers' Claims

a.
Workers' compensation hearings conducted under authority of KRS Chapter 342

(f)[(g)]
Kentucky Occupational Safety and Health Review Commission

1.
Occupational safety and health hearings conducted under authority of KRS Chapter 338

(g)[(h)]
Department of Public Protection[ and Regulation Cabinet]
1.
Board of Claims

a.
Liability hearings conducted under authority of KRS Chapter 44

2.
Public Service Commission

a.
Utility hearings conducted under authority of KRS Chapters 74, 278, and 279

(h)[(i)]
Cabinet for Workforce Development

1.
Department for Employment Services

a.
Unemployment Insurance hearings conducted under authority of KRS Chapter 341

(i)[(j)]
Secretary of State

1.
Registry of Election Finance

a.
Campaign finance hearings conducted under authority of KRS Chapter 121

(j)[(k)]
State universities and colleges

1.
Student suspension and expulsion hearings conducted under authority of KRS Chapter 164

2.
University presidents and faculty removal hearings conducted under authority of KRS Chapter 164

3.
Campus residency hearings conducted under authority of KRS Chapter 164

4.
Family Education Rights to Privacy Act hearings conducted under authority of 20 U.S.C. sec. 1232 and 34 C.F.R. sec. 99

5.
Federal Health Care Quality Improvement Act of 1986 hearings conducted under authority of 42 U.S.C. sec. 11101 to 11115 and KRS Chapter 311.

(4)
Any administrative hearing, or portion thereof, may be certified as exempt by the Attorney General based on the following criteria:

(a)
The provisions of this chapter conflict with any provision of federal law or regulation with which the agency must comply, or with any federal law or regulation with which the agency must comply to permit the agency or persons within the Commonwealth to receive federal tax benefits or federal funds or other benefits;

(b)
Conformity with the requirement of this chapter from which exemption is sought would be so unreasonable or so impractical as to deny due process because of undue delay in the conduct of administrative hearings; or

(c)
The hearing procedures represent informal proceedings which are the preliminary stages or the review stages of a multilevel hearing process, if the provisions of this chapter or the provisions of a substantially equivalent hearing procedure exempted under subsection (3) of this section are applied at some level within the multilevel process.

(5)
The Attorney General shall not exempt an agency from any requirement of this chapter until the agency establishes alternative procedures by administrative regulation which, insofar as practical, shall be consistent with the intent and purpose of this chapter. When regulations for alternative procedures are submitted to the Administrative Regulation Review Subcommittee, they shall be accompanied by the request for exemption and the approval of exemption from the Attorney General. The decision of the Attorney General, whether affirmative or negative, shall be subject to judicial review in the Franklin Circuit Court within thirty (30) days of the date of issuance. The court shall not overturn a decision of the Attorney General unless the decision was arbitrary or capricious or contrary to law.

(6)
Except to the extent precluded by another provision of law, a person may waive any procedural right conferred upon that person by this chapter.

Section 9.   KRS 42.066 is amended to read as follows:

(1)
The Division of Occupations and Professions shall provide administrative services, technical assistance, and advice to the following boards and commissions at the request of the individual boards or commissions, all of which maintain their identity and their full authority for making policy decisions in the fields that they regulate: the State Board of Accountancy,[ Kentucky Athletic Commission,] the State Board of Examiners and Registration of Architects, the Kentucky Board of Barbering, the Kentucky Board of Hairdressers and Cosmetologists, the State Board of Podiatry, the Kentucky State Board of Chiropractic Examiners, the Kentucky Board of Dentistry, the State Board of Embalmers and Funeral Directors, the State Board of Registration for Professional Engineers and Land Surveyors, the Kentucky Board of Nursing, the Kentucky Board of Ophthalmic Dispensers, the Kentucky Board of Optometric Examiners, the Kentucky Board of Pharmacy, the State Board of Physical Therapy, the State Board of Examiners of Psychologists, the Kentucky Real Estate Commission, the Kentucky Board of Veterinary Examiners, the Board of Auctioneers, the State Board for Proprietary Education, the State Board of Examiners and Registration of Landscape Architects, the State Board of Medical Licensure, the Board of Speech-Language Pathology and Audiology, the Kentucky Board of Licensure for Nursing Home Administrators, the Kentucky Licensing Board for Specialists in Hearing Instruments, the Kentucky Board of Social Work, and such other boards and commissions as are created to license, certify, register, or otherwise regulate any occupational or professional category.

(2)
To the extent that the division provides administrative services, the respective boards and commissions are relieved of the power and duty to provide the services for themselves. The division shall charge each board or commission a reasonable amount for administrative services provided pursuant to subsection (1) of this section. The division may employ persons previously employed by boards or commissions.

(3)
The division may receive complaints against the conduct of licensees granted licensure by the boards and commissions assigned to the division for administrative purposes. The division shall cause such complaints to be reduced to writing and forwarded to the appropriate board or commission for investigation and a determination of the validity of the complaint. The division shall keep a record of all complaints received by it and forwarded to a board or commission.

(4)
Any board or commission listed in subsection (1) of this section, shall accept personal checks in payment of license renewal fees.

Section 10.   KRS 45A.610 is amended to read as follows:

[(1)
]By January 1, 1991, a minimum of fifteen (15) percent of the purchases of garbage can liners by state agencies shall be starch-based plastic garbage can liners. The percentage shall increase by five (5) percent annually until fifty (50) percent of the purchase of garbage can liners are purchases of starch-based plastic garbage can liners.

[(2)
The Natural Resources and Environmental Protection Cabinet shall perform tests and experiments to determine whether or not it is advantageous for the Commonwealth to require use of starch-based biodegradable products or containers. The cabinet shall report its findings to the 1992 Regular Session of the General Assembly.]
Section 11.   KRS 68.178 is amended to read as follows:

(1)
The fiscal court of any county may license off-site waste management facilities located within the county with the imposition of a license fee at a percentage rate not to exceed two percent (2%) per annum of the gross receipts of such a waste management facility owned or operated by self-employed individuals, partnerships, or corporations. The proceeds from the license fee shall be used to defray the general revenue requirements of the county where the facility is located. For purposes of assessing the licensing fee provided for in this section, off-site waste management shall consist of establishing and operating a facility whose principal purpose is treatment, storage, disposal, or a combination of these activities but shall not include those treatment, storage, or disposal activities which occur incidental to or which are not otherwise distinguishable from a broader manufacturing operation at the site of said operation.

(2)
(a)
The fiscal court of a county or the urban-county council of an urban-county government may license a solid waste landfill located within the county or urban-county area. The license fee may be set at not less than one cent ($0.01) but no more than fifty cents ($0.50) per ton of waste received by the landfill or set at up to five percent (5%) of gross receipts of the landfill.

(b)
The license fee as set may be increased by an amount up to one-quarter (1/4) of the base fee per ton or on gross receipts of waste received at the landfill which originates from outside of the planning area. For purposes of this section, planning area shall mean those areas within Kentucky as indicated in solid waste management plans filed with the cabinet by a county, multicounty area, or waste management district. However, before a fee differential may be imposed the county or urban-county government shall demonstrate that the differential is reasonably related to additional government services which must be undertaken because of the landfilling of nonplanning area waste. This demonstration may be made by showing an unplanned for reduction in waste disposal capacity and a need to provide for future disposal capacity or impacts on roads, litter control or emergency services.

(c)
The proceeds from the license fee shall be used to defray the government services provided to the landfill, necessary clean-up operations or emergency responses related to operation of the landfill or transporting waste to the landfill, necessary maintenance, improvement or construction of roads, and for the general revenue requirements of the county or urban-county government where the landfill is located.

(d)
[Five percent (5%) of the license fee shall be remitted annually to the Natural Resources and Environmental Protection Cabinet until July 30, 1990. The cabinet shall use the amount received for state solid waste management activities. ]Ten percent (10%) of the license fee shall be remitted annually in equal shares to all counties and urban-county governments in the planning area served by the landfill from where the fees originated which shall be used for local solid waste planning and plan implementation. Counties or urban-county governments desiring to impose the fee provided for herein are authorized to accept payments in lieu of the fee under duly-executed contracts between the county and the permitted site or facility. The fee provided for in this subsection shall be in lieu of the provisions of subsection (1). Special waste, as defined in KRS 224.50-760, except for waste from sanitary wastewater treatment facilities, shall be exempt from this subsection.

(3)
In the case of hazardous waste facilities involving land disposal, including a regional integrated waste treatment and disposal demonstration facility as defined in KRS Chapter 224, the rate levied under this section shall be not more than five percent (5%) per annum of the gross receipts and shall be calculated so as to produce sufficient revenue to compensate the county for any additional costs incurred by it from having a hazardous waste facility located in its jurisdiction, including, but not limited to, the loss of ad valorem property tax revenues from the property on which the facility is located, the loss of ad valorem property tax revenues from abutting properties or other affected properties, the cost of providing any additional emergency services, the cost of monitoring air, surface water, ground water to the extent that other monitoring data is not available, and other costs established as being associated with the facility and for which the county is not otherwise compensated.

Section 12.   KRS 224.10-020 is amended to read as follows:

(1)
There is established within the cabinet a Department for Natural Resources, a Department for Environmental Protection,[ and] a Department of Labor and a Department of Public Protection[for Surface Mining Reclamation and Enforcement]. Each department shall be headed by a commissioner appointed by the secretary with the approval of the Governor as required by KRS 12.050. The commissioners shall be directly responsible to the secretary and shall perform such functions, powers, and duties as provided by law and as the secretary may prescribe.

(2)
There is established within the Department for Natural Resources, a Division of Field Services, a Division of Permits, a Division of Mines and Minerals, a Division of Oil and Gas Conservation, and a Division of Abandoned Mine Lands. Each division shall be headed by a director appointed by the secretary with the approval of the Governor as required by KRS 12.050 and, as appropriate, Section 27 of this Act. The directors shall be directly responsible to the commissioner and shall perform the functions, powers, and duties as provided by law and as prescribed by the secretary.

(3)
There is established within the Department of Labor, an Office of Occupational Safety and Health, an Office of Labor-Management Relations and Mediation, and an Office of Workplace Standards. Each office shall be headed by an executive director who shall be appointed by the secretary with the approval of the Governor as required by KRS 12.050. The executive directors shall be directly responsible to the commissioner and shall perform the functions, powers, and duties as provided by law and as prescribed by the secretary. The following agencies are attached to the department for administrative purposes only:
(a)
Kentucky Labor-Management Advisory Council;
(b)
Occupational Safety and Health Standards Board;
(c)
Prevailing Wage Review Board;
(d)
Kentucky Employees Insurance Association;
(e)
Apprenticeship and Training Council;
(f)
State Labor Relations Board;
(g)
Kentucky Occupational Safety and Health Review Commission;
(h)
Workers Compensation Funding Commission;
(i)
Employers Mutual Insurance Authority;
(j)
Workers Compensation Advisory Council;

(k)
Workers Compensation Nominating Commission; and

(l)
Office of Workers' Claims.
(4)
There is established within the Department of Public Protection, an Office of Financial Institutions, an Office of Insurance, an Office of Housing, Building, and Construction, an Office of Charitable Gaming, and an Office of Alcohol Beverage Control. Each office shall be headed by an executive director appointed by the secretary with the approval of the Governor as required by KRS 12.050. The executive directors shall be directly responsible to the commissioner and shall perform the functions, powers, and duties as provided by law and as prescribed by the secretary.

(5)
The following agencies are attached to the Department of Public Protection for administrative purposes only:
(a)
Public Service Commission;
(b)
Kentucky Horse Racing Authority;
(c)
Crime Victims Compensation Board;
(d)
Board of Claims;
(e)
Board of Tax Appeals;
(f)
Kentucky Athletic Commission; and

(g)
Office of Public Advocacy.
Section 13.   KRS 224.10-040 is amended to read as follows:

(1)
The secretary shall have any and all necessary power and authority, subject to appropriate provisions of the statutes, to create[ such] positions, to retain positions in effect prior to appointment as secretary, and to employ the necessary personnel in such positions to enable the secretary to perform the functions of the cabinet. The secretary shall designate a person to act as deputy for him in the exercise of his duties in his absence.

(2)
All appointments to positions not in the classified service shall be made pursuant to KRS 12.050[ and such appointees shall be major assistants to the secretary and shall assist in the development of policy].

Section 14.   KRS 224.10-050 is amended to read as follows:

The secretary shall establish the[ internal] organization of the cabinet not established by statute or executive order of the Governor as ratified by the General Assembly[in KRS 224.10-040] and shall divide the cabinet into such offices or divisions as the secretary may deem necessary to perform the functions, powers and duties of the cabinet, subject to the provisions of KRS Chapter 12. The secretary may keep or revise any offices or divisions in place prior to appointment as secretary if keeping or revising the offices or divisions is not contrary to or conflict with the organization of the cabinet established by the KRS or executive order of the Governor as ratified by the General Assembly.
Section 15.   KRS 224.60-130 is amended to read as follows:

(1)
[There is created within ]The Environmental and Public Protection[ and Regulation] Cabinet, Department for Environmental Protection, Division of Waste Management[Office of the Secretary, the Office of Petroleum Storage Tank Environmental Assurance Fund.

(2)
The Office of Petroleum Storage Tank Environmental Assurance Fund] shall, among its functions:

(a)
Establish by administrative regulation the policy, guidelines, and procedures to administer the financial responsibility and petroleum storage tank accounts of the petroleum storage tank environmental assurance fund. In adopting administrative regulations to carry out this section, the division[office] may distinguish between types, classes, and ages of petroleum storage tanks. The division[office] may establish a range of amounts to be paid from the fund, or may base payments on methods such as pay for performance, task order, or firm fixed pricing, which are designed to provide incentives for contractors to more tightly control corrective action costs, and shall establish criteria to be met by persons who contract to perform corrective action to be eligible for reimbursement from the fund. The criteria may include the certification of individuals, partnerships, and companies. Criteria shall be established to certify laboratories that contract to perform analytical testing related to the underground storage tank program. Owners and operators shall have all required analytical testing performed by a certified laboratory to be eligible for fund participation. Persons who contract with petroleum storage tank owners or operators shall not be paid more than the amount authorized by the division[office] for reimbursement from the fund for the performance of corrective action. At a minimum, the division[office] shall promulgate administrative regulations that will insure an unobligated balance in the fund adequate to meet financial assurance requirements and corrective action requirements of KRS 224.60-135(2) and (4). If the unobligated balance in the fund is not adequate to meet the requirements of this paragraph, the division[office] shall obligate funds necessary to meet these requirements;

(b)
Establish by administrative regulation the criteria to be met to be eligible to participate in the financial responsibility and petroleum storage tank accounts and to receive reimbursement from these accounts. The division[office] may establish eligibility criteria for the petroleum storage tank account based upon the financial ability of the petroleum storage tank owner or operator. Owners or operators seeking coverage under the petroleum storage tank account shall file for eligibility and for financial assistance with the division[office] on or before January 15, 2004. To insure cost effectiveness, the division[office] shall promulgate administrative regulations specifying the circumstances under which prior approval of corrective action costs shall be required for those costs to be eligible for reimbursement from the fund. In promulgating administrative regulations to carry out this section, the division[office] may distinguish between types, classes, and ages of petroleum storage tanks and the degree of compliance of the facility with any administrative regulations of the cabinet promulgated pursuant to KRS 224.60-105 or applicable federal regulations;

(c)
Establish a financial responsibility account within the fund which may be used by petroleum storage tank owners and operators to demonstrate financial responsibility as required by administrative regulations of the cabinet or the federal regulations applicable to petroleum storage tanks, consistent with the intent of the General Assembly as set forth in KRS 224.60-120(5). The account shall receive four-tenths of one cent ($0.004) from the one and four-tenths cent ($0.014) paid on each gallon of gasoline and special fuels received in this state pursuant to KRS 224.60-145. To be eligible to use this account to demonstrate compliance with financial responsibility requirements of the cabinet or federal regulations, or to receive reimbursement from this account for taking corrective action and for compensating third parties for bodily injury and property damage, the petroleum storage tank owner or operator shall meet the eligibility requirements established by administrative regulation promulgated by the division[office];

(d)
Establish a small operator assistance account within the fund which may be used by the division[office] to make or participate in the making of loans, to purchase or participate in the purchase of the loans, which purchase may be from eligible lenders, or to insure loans made by eligible lenders;

(e)
Establish a petroleum storage tank account within the fund to be used to pay the costs of corrective action due to a release from a petroleum storage tank not eligible for reimbursement from the financial responsibility account. Reimbursements of corrective action projects performed under the petroleum storage tank account shall be carried out on or before July 15, 2009. Any corrective action costs incurred after this date shall not be eligible for reimbursement under the petroleum storage tank account. The account shall receive one cent ($0.01) from the one and four-tenths cent ($0.014) paid on each gallon of gasoline and special fuels received in this state pursuant to KRS 224.60-145. This account shall not be used to compensate third parties for bodily injury and property damage. Within three (3) months after July 15, 2002, the division[office] shall develop a plan to address the payment of claims and completion of corrective action at facilities eligible for reimbursement from this account. The division[office] shall establish a ranking system to be used for the distribution of amounts from this account for the purpose of corrective action. In promulgating administrative regulations to carry out this section, the division[office] shall consider the financial ability of the petroleum storage tank owner or operator to perform corrective action and the extent of damage caused by a release into the environment from a petroleum storage tank;

(f)[
Hear complaints brought before the office regarding the payment of claims from the fund in accordance with KRS Chapter 13B;

(g)]
Establish and maintain necessary offices within this state, appoint employees and agents as necessary, and prescribe their duties and compensation;

(g)[(h)]
Employ, in accordance with the procedures found in KRS 45A.690 to 45A.725 for awarding personal service contracts, a qualified actuary to perform actuarial studies, as directed by the division[office], for determining an appropriate reserve in the financial responsibility account and the petroleum storage tank account sufficient to satisfy the obligations in each account for all eligible facilities and to satisfy future liabilities and expenses necessary to operate each account. The division[office] shall, by administrative regulation, set the entry level for participation in the fund;

(h)[(i)]
Authorize expenditures from the fund to carry out the purpose of KRS 224.60-105 to 224.60-160, including reasonable costs of administering the fund, the procurement of legal services, and the procurement of analytical testing services when necessary to confirm the accuracy of analytical testing results obtained by a petroleum storage tank owner or operator. The expenditures shall be paid from the appropriate account;

(i)[(j)]
Establish a small operators' tank removal account within the fund to reimburse the reasonable cost of tank system removal for small owners and operators. The account shall not be used when an owner or operator is removing the tank with the intention of replacing or upgrading the tank. In promulgating administrative regulations to carry out this paragraph, the division[office] may distinguish among owners and operators based on income, number of tanks, number of facilities, and types and classes of tanks;

(j)[(k)]
Establish by administrative regulation the policy, guidelines, and procedures to perform financial audits of any petroleum storage tank owner or operator receiving reimbursement from the fund or any entity contracting or subcontracting to provide corrective action services for facilities eligible for fund reimbursement. Financial audits shall be limited to those files, records, computer records, receipts, and other documents related to corrective action performed at a facility where the costs of corrective action have been reimbursed by the fund. Files, records, computer records, receipts, and other documents related to corrective action reimbursed by the fund shall be subject to a financial audit for a period of three (3) years after the date of final reimbursement from the fund. Results of the audits shall be protected from disclosure as allowed by KRS 61.878(1)(c). Financial auditing services may be contracted for or personnel may be employed as needed to implement the requirements of this paragraph;

(k)[(l)]
Be authorized to enter and inspect any facility intending to seek reimbursement for the cost of corrective action to determine the reasonableness and necessity of the cost of corrective action. The division[office] may collect soil or water samples or require storage tank owners or operators to split samples with the division[office] for analytical testing. Refusal to allow entry and inspection of a facility or refusal to allow the division[office] to collect or split samples shall make the facility ineligible for fund participation;

(l)[(m)]
Have inspectors[assurance fund auditors] on site at all tank system removals. Failure to comply with this provision shall make the facility ineligible for fund participation. A petroleum storage tank owner or operator may request through certified mail that the division[office] schedule an inspector[assurance fund auditor] to be present at an upcoming tank removal. If the request is made at least two (2) weeks before the time for the removal and an inspector[auditor] fails to be present at the time scheduled, the tank removal may proceed without making the facility ineligible for fund participation unless the owner is notified by the division[assurance fund] no later than ten (10) days prior to the proposed date that an inspector[auditor] is not available on the proposed date, in which event a representative of the division[assurance fund] shall contact the operator and schedule a new date. If no inspector[auditor] is present at the rescheduled date, the removal may then proceed without penalty; and

(m)[(n)]
Establish that the deadline for submission of final reimbursement requests under the petroleum storage tank account is two (2) years after receipt of a no further action letter or by July 15, 2010, whichever is earlier. Claims received after July 15, 2010, are not eligible for reimbursement.


The funding and operations of the small operator assistance account and the small operator's tank removal account shall end on July 15, 2004.

(2)[(3)]
The division[office] may advise the cabinet on the promulgation of administrative regulations concerning petroleum storage tanks.

(3)[(4)]
The division[office] may sue and be sued in its own name.

(4)[(5)]
The division[office] may transfer funds from the petroleum storage tank account to the small operator tank removal account as needed to satisfy the obligations, future liabilities, and expenses necessary to operate that account. The division[office] may transfer funds to the financial responsibility account as needed to maintain within that account sufficient funds to demonstrate financial responsibility and to ensure payment of claims as provided in subsection (2)(c) of this section.

Section 16.   KRS 303.100 is amended to read as follows:

A burial association desiring to do business in this state shall file with the executive director of the office of insurance[commissioner] a power of attorney as is required of insurance companies, designating the executive director[commissioner] as the proper person upon whom process may be served.

Section 17.   KRS 336.010 is amended to read as follows:

As used in this chapter[KRS 336.010 to 336.160], unless the context requires otherwise:

(1)
"Commissioner" means commissioner of the Department of Labor[Workplace Standards] under the direction and supervision of the secretary of the Environmental and Public Protection[Labor] Cabinet; and

(2)
"Department" means Department of Labor[Workplace Standards].

(3)
"Secretary" means secretary of the Environmental and Public Protection Cabinet.

Section 18.   KRS 336.015 is amended to read as follows:

(1)
The commissioner[secretary] of the Department of Labor shall have the duties, responsibilities, power, and authority relating to labor, wages and hours, occupational safety and health of employees, child labor, apprenticeship, workers' compensation, and all other matters previously under the jurisdiction of the[ commissioner and Department of] Labor Cabinet.

(2)
The Department of Labor[ Cabinet] shall consist of the Office of Occupational Safety and Health, the Office of Labor-Management Relations and Mediation, and the Office of Workplace Standards. Each of the offices shall be headed by an executive director who shall be appointed by the secretary with the approval of the Governor[Offices of the Secretary, General Counsel, Administrative Services, Information Technology, Labor-Management Relations and Mediation; the Kentucky Workers' Compensation Funding Commission; the Workers' Compensation Board; the Occupational Safety and Health Review Commission; and the Departments of Workplace Standards, and Workers' Claims. The commissioner of the Department of Workplace Standards and the Department of Workers' Claims within the Labor Cabinet shall be under the direction and control of the secretary of the Labor Cabinet].

(3)
The following agencies are attached to the department for administrative purposes only:

(a)
Kentucky Labor-Management Advisory Council;

(b)
Occupational Safety and Health Standards Board;

(c)
Prevailing Wage Review Board;

(d)
Kentucky Employees Insurance Association;

(e)
Apprenticeship and Training Council;

(f)
State Labor Relations Board;

(g)
Kentucky Occupational Safety and Health Review Commission;

(h)
Workers' Compensation Funding Commission;

(i)
Employers Mutual Insurance Authority; and

(j)
Office of Workers' Claims.
Section 19.   KRS 336.020 is amended to read as follows:

(1)
The Office[Department] of Workplace Standards shall be headed by an executive director[a commissioner] and shall be divided for administrative purposes into the Divisions of Employment Standards, Apprenticeship and Training; and Workers' Compensation Funds[; Occupational Safety and Health Compliance; and Education and Training for Occupational Safety and Health].

(2)
The Office[Department] of Workers' Claims shall be administered by an executive director[a commissioner] and shall be divided for administrative purposes into the Divisions of Claims Processing and Appeals, Information and Research, Security and Compliance, Administrative Law Judges, and Omsbudsman and Workers Compensation Specialists[Insurance].

(3)
The Office of Occupational Safety and Health shall be administered by an executive director and shall be divided for administrative purposes into the Division of Occupational Safety and Health Compliance and the Division of Education and Training for Occupational Safety and Health.
Section 20.   KRS 336.030 is amended to read as follows:

The commissioner, with the approval of the Secretary of the Environmental and Public Protection Cabinet and the Governor, shall appoint necessary deputies, attorneys, statisticians, inspectors and other employees and fix their salaries according to law. These employees shall receive their actual necessary expenses.

Section 21.   KRS 336.164 is amended to read as follows:

(1)
The council shall function as an advisory agent of state government and provide leadership and assistance for labor and management in this state, and shall serve to effect improved labor-management relations within the state, and to thereby attract and encourage new and existing industry in this state.

(2)
The council shall not infringe upon or assume the responsibilities, duties or functions of the Department of Labor[ Cabinet] or Cabinet for Economic Development. The council may make recommendations to the Governor and the Legislature on matters relating to labor-management problems in this state and any other matter it deems necessary.

(3)
Meetings of the council may be held at any location in this state; however the principal office of the council will be located in Frankfort, Kentucky.

(4)
The commissioner of the Department[secretary] of Labor shall supply necessary staff and supplies to the council as well as funds for reimbursing each member for reasonable and necessary expenses incurred as a result of attending council meetings, and he shall act as the executive secretary of the council.[ The executive director of the Office of Labor-Management Relations and Mediation shall be responsible for the coordination of such staff and supplies.]
Section 22.   KRS 338.015 is amended to read as follows:

As used in this chapter:

(1)
"Employer" shall mean any entity for whom a person is employed except those employers excluded in KRS 338.021.

(2)
"Employee" shall mean any person employed except those employees excluded in KRS 338.021.

(3)
The term "occupational safety and health standard" means a standard which requires conditions, or the adoption or use of one (1) or more practices, means, methods, operations, or processes, reasonably necessary or appropriate to provide safe or healthful employment and places of employment. "Standard" has the same meaning as and includes the words "regulation" and "rule."

(4)
"Occupational safety and health hazard" means any practice or condition in a place of employment which may be deemed detrimental to the safety and health of employees.

(5)
"Occupational injury or illness" means any abnormal condition or disorder of an employee caused by exposure to factors associated with his employment.

(6)
"Board" means the Kentucky Occupational Safety and Health Standards Board established under this chapter.

(7)
"Executive Director[Commissioner]" means the executive director[commissioner] of the Office of Occupational Safety and Health[Kentucky Department of Workplace Standards] under the direction and supervision of the commissioner of the Department of Labor[secretary of the Labor Cabinet].

(8)
"Review commission" means the Kentucky Occupational Safety and Health Review Commission established under this chapter.

(9)
The term "national consensus standard" means any occupational safety and health standard or modification thereof which has been adopted and promulgated by a nationally recognized standards-producing organization.

(10)
The term "established federal standard" means any operative occupational safety and health standard established by any agency of the United States government.

(11)
"Office" means the Office of Occupational Safety and Health.

(12)
"Commissioner" means the commissioner of the Department of Labor.
Section 23.   KRS 338.161 is amended to read as follows:

(1)
The Office of Occupational Safety and Health[Department of Workplace Standards] shall develop and maintain a program of collection, compilation, and analysis of occupational safety and health statistics. Each employer shall make, keep and preserve, and make available to the executive director[commissioner] and the Secretary of the United States Department of Labor or the Secretary of the United States Department of Health and Human Resources, such records regarding his activities relating to this chapter as may be prescribed by regulation.

(2)
The Office of Occupational Safety and Health[Department of Workplace Standards] shall also issue regulations requiring that employers, through posting of notices or other appropriate means, keep their employees informed of their protection and obligations under this chapter.

Section 24.   KRS 338.181 is amended to read as follows:

The Office of Occupational Safety and Health[Kentucky Department of Workplace Standards] is empowered to administer the provisions of this chapter to employers, employees, and places of employment under the jurisdiction of the United States government pursuant to any agreement between the Commonwealth and the United States government. Pursuant to such agreement, the Office of Occupational Safety and Health[Department of Workplace Standards] is empowered to make employer reports and data available to the United States government.

Section 25.   KRS 339.210 is amended to read as follows:

As used in KRS 339.220 to 339.450 "gainful occupation" does not include employment in farm work or in domestic service in a private home, nor occasional employment by a householder in connection with the household and not in connection with the householder's business or occupation, such as grass cutting or carrying ashes or similar casual domestic tasks, nor the delivery of newspapers on regularly scheduled routes, nor to employment as an actor or performer in motion pictures or theatrical productions, or in radio or television productions, nor to employment of minors by their own parents or persons standing in the place of a parent in occupations other than manufacturing, mining, or those found by the executive director of the Office of Workplace Standards[commissioner of labor] be particularly hazardous. 

Section 26.   KRS 351.242 is amended to read as follows:

(1)
There is hereby created in the Department for Natural Resources a[the Division of] Mine Safety Analysis program.

(2)
Persons employed in mine safety analysis[ the Division] as underground or surface mine safety analysts shall satisfy the applicable requirements established in KRS 351.090.

(3)
The primary responsibility of the safety analyst is to prevent mine accidents and fatalities by observing and evaluating the work habits of persons involved in the direct production of coal and to contact, advise, and assist these persons in correcting their unsafe or potentially hazardous actions.

(4)
The safety analyst shall have the same powers as a mine inspector of the department, but these powers shall be considered secondary to the primary responsibilities provided in subsection (3) of this section. Each time a safety analyst enters a mine to perform his primary responsibility, he shall confer with the foreman as to the conditions of the mine and the work practices of the employees.

(5)
The safety analyst shall keep mine management, representatives of the employees, and the commissioner informed about all hazardous conditions and all matters which may improve the safety of mines.

(6)
The program administrator for mine safety analysis[Division] shall assist the Division of Mines and Minerals[Miner Training, Education, and Certification] in assessing the effectiveness of miner training programs.

(7)
The commissioner shall at his discretion assign safety analysts to all mines in the state taking into consideration such factors as the history of accidents at the mine, experience of the work force, physical condition of the mine, and size of the mine.

(8)
The commissioner may coordinate the assignment of safety analysts with the appropriate federal authorities to minimize duplication of accident prevention efforts.

(9)
The commissioner shall report annually to the General Assembly and to the Governor on the effectiveness of the safety analysts in improving mine safety.

Section 27.   KRS 353.530 is amended to read as follows:

(1)
The Governor shall appoint, as director of the Division of Oil and Gas Conservation in the Department for Natural Resources[of Mines and Minerals], a person who has, at the time of his appointment, at least five (5) years' experience in the exploration for or the production of oil or gas.

(2)
It shall be his duty to administer the provisions of KRS 353.500 to 353.720 subject to the direction and supervision of the commissioner.

(3)
Before taking office, the director shall take oath, which shall be certified by the officer administering it. The oath, in writing, and the certificate shall be filed in the office of the Secretary of State.

(4)
No director shall, while holding office, acquire any financial interest, directly or indirectly, in any venture or activity for the exploration for or production of oil or gas in this Commonwealth.

Section 28.   KRS 353.5901 is amended to read as follows:

(1)
In all cases where there has been a complete severance of the ownership of the oil and gas from the ownership of the surface to be disturbed, a well operator shall submit to the Division of Oil and Gas Conservation[department] an operations and reclamation proposal at the time of filing an application for permit to drill, deepen, or reopen a well. The proposal shall be filed on forms provided by the division[department] and shall include:

(a)
A proposal to prevent erosion of and sedimentation from the well site and all disturbed areas, including roads;

(b)
A narrative description of the location of all areas to be disturbed, including the location of roads, gathering lines, the well site, tanks and other storage facilities, and any other information that may be required by the division[department]. Accompanying this narrative description shall be a plat depicting the location on the land of all of these disturbances or facilities;

(c)
A signed agreement by the surface owners of all disturbed areas to the operations and reclamation proposal; and

(d)
Any additional information that the division[department] may require.

(2)
In all cases where there has been a complete severance of the ownership of the oil and gas from the ownership of the surface and the surface owners of all disturbed areas have not signed agreements with the well operator agreeing to the operations and reclamation proposal, at the time of filing the application the well operator shall cause to be delivered to the surface owners of all disturbed areas who have not agreed to the operations and reclamation proposal, by certified mail, return receipt requested:

(a)
A copy of the operations and reclamation proposal required by paragraph (a) of subsection (1) of this section, and the narrative description of land disturbances and plat required by paragraph (b) of subsection (1) of this section; and

(b)
A notice to read as follows: "If you do not agree with the proposed use of your land by the well operator, the well operator may request mediation of your dispute by the General Counsel's Office of the Environmental and Public Protection Cabinet[Department of Mines and Minerals]. If mediation is requested, and you decide to participate, each party to the mediation will be charged one hundred dollars ($100) to help cover the cost of mediation. You will be notified of the time and place for mediation, if the well operator chooses mediation, and of your right to participate."


The certified mail receipt, when returned, shall be filed by the well operator with the division[department] and made part of the permit application.

(3)
If the well operator has been unable to reach agreement with the surface owners of all areas to be disturbed in all cases where there has been a complete severance of the ownership of the oil and gas from the ownership of the surface to be disturbed, the permit required by this chapter shall not be issued until the dispute has been referred to mediation by the[ General Counsel's] Office of Legal Services of the Environmental and Public Protection Cabinet[Department of Mines and Minerals], and mediation has been concluded either by agreement between the parties or by a report of the mediator, in accordance with subsection (4) of this section.

(4)
The well operator may request mediation any time after filing the permit application, and all parties participating in the mediation shall pay a nonrefundable fee of one hundred dollars ($100) to the Kentucky State Treasurer, which shall be for the sole use of the Division of Oil and Gas Conservation[department] and shall be in addition to any money appropriated by the General Assembly for the use of the division[department]. The division[department] shall notify the well operator and all surface owners of areas to be disturbed by drilling who have not agreed to the operation and reclamation plan of the date and time mediation shall be conducted by certified mail, return receipt requested. The division[department] shall conduct mediation at the site proposed to be disturbed within fifteen (15) days from the date requested, if practicable. At the mediation, the mediator will attempt to facilitate an agreement between the well operator and the surface owner. If an agreement is not forthcoming after mediation, the mediator shall, within five (5) days after mediation, issue a report to the director of oil and gas conservation recommending that the director of oil and gas conservation:

(a)
Accept the proposal as submitted by the well operator; or

(b)
Accept the proposal with modifications set forth by the mediator.

(5)
If an agreement between the well operator and the surface owners of all disturbed areas is not forthcoming after mediation, the mediator shall consider the following factors as to the reasonable use of the surface by the well operator in issuing a report to the director of oil and gas conservation, which recommendations shall become permit conditions:

(a)
The location of roads, gathering lines, and tank batteries;

(b)
The timing of the operation, considering seasonal uses of the land by the surface owner and the need of the well operator to drill expeditiously;

(c)
The impact on the other uses of the land by the surface owner, including the location of timber, houses, barns, ponds, crops, and other improvements;

(d)
Whether the proposal includes a plan for timely, effective reclamation of all disturbed areas; and

(e)
Any other information deemed appropriate by the mediator.

(6)
The director of oil and gas conservation shall act upon the recommendation of the mediator within five (5) days of the receipt of the mediation report.

Section 29.   KRS 353.630 is amended to read as follows:

(1)
Whenever any separate tract of land is so situated because of size or other condition that it does not contain a location at which a well for oil or gas may be drilled, deepened, or reopened by reason of the spacing provisions of KRS 353.610, the Division of Oil and Gas Conservation[department] shall order, after notice and a hearing, the pooling of all oil and gas interests in the separate tract or in a portion thereof with all like interests in a contiguous tract or tracts, or portions thereof, as are necessary to afford the pooled tracts one (1) location for the drilling, deepening, or reopening of a well for the production of oil or gas in compliance with the spacing requirements of KRS 353.500 to 353.720. The division[department] shall require the development and operation of all pooled acreage as a single leasehold estate in accordance with regulations and rules promulgated under KRS 353.500 to 353.720.

(2)
Whenever an operator proposes to drill, deepen, or reopen a well at a location that would require the pooling of separate tracts or interests in order to comply with the spacing requirements of KRS 353.610, and the operator has secured the written consent or agreement from the owners of at least fifty-one percent (51%) of the interests in each tract, or portions thereof, included in the proposed pooled acreage, the division[department] shall, where it finds that the requirements of this subsection have been met, order, after notice and a hearing, the pooling of all oil and gas interests in all tracts, or portions thereof, that are included within the proposed pooled acreage as established by the spacing requirements of KRS 353.610. For purposes of this section, any unknown or nonlocatable owners shall be deemed to have consented or agreed to the pooling, provided that the operator has complied with the publication requirements of KRS 353.640(1) with respect to the unknown or nonlocatable owners. The division[department] shall issue a permit to drill, deepen, or reopen the well and require the development and operation of the pooled acreage as a single leasehold estate in accordance with administrative regulations promulgated under KRS 353.500 to 353.720.

(3)
Whenever an operator proposes to drill, deepen, or reopen a well at a location that would require the pooling of interests or tracts in order to comply with the spacing requirements of KRS 353.610, and the operator owns or controls the right to develop the oil and gas underlying one hundred percent (100%) of the interests in each tract, or portions thereof, included in the proposed pooled acreage, the division[department] shall, where it finds that the requirements of this subsection have been met, order, after notice and a hearing, the pooling of all oil and gas interests in all tracts, or portions thereof, that are included within the proposed pooled acreage established by the spacing requirements of KRS 353.610. The division[department] shall issue a permit to drill, deepen, or reopen the well and require the development and operation of all pooled tracts as a single leasehold estate in accordance with administrative regulations promulgated under KRS 353.500 to 353.720.

(4)
No pooling as permitted by this section shall be ordered except:

(a)
When an application has been filed to drill, deepen, or reopen a well within the distance limitations prescribed in KRS 353.610; and

(b)
When a lessee or owner of an oil or gas interest in the tract shall request the pooling.

(5)
No pooling as permitted by this section shall be ordered with respect to any tract or portion thereof upon which a well is drilled, deepened, or reopened:

(a)
Unless the pooling was requested prior to the commencement of the drilling, deepening, or reopening of the well by a lessee or owner of an oil and gas interest in a contiguous tract pursuant to subsection (1), (2), or (3) of this section; and

(b)
Unless the request, if made by the owner of an operating interest who elects to participate in the risk and cost of the drilling, deepening, or reopening of the well, is accompanied by a bond or other security satisfactory to and in an amount set by the director of oil and gas conservation for the payment of such owner's share of the cost of drilling, deepening, or reopening the well.

(6)
Production from any well which is ordered pooled pursuant to KRS 353.500 to 353.720 shall be deemed for all purposes to have been so produced from each tract or portion thereof included in the pool in proportion to the amounts established in the pooling order.

Section 30.   KRS 353.640 is amended to read as follows:

(1)
The operator shall provide a list to the Division of Oil and Gas Conservation[department] of all persons reasonably known to own an oil or gas interest in any tract, or portion thereof, proposed to be pooled in an application to the division[department] for a pooling order. A pooling order shall be made only after the division[department] provides notice to all persons reasonably known to own an oil or gas interest in any tract, or a portion thereof, proposed to be pooled after a hearing has been held. In the event of the filing of an application for a pooling order under KRS 353.630(2) where unknown owners or nonlocatable owners exist, the operator shall cause to be published, at least twenty (20) days prior to the hearing on the application for the pooling order, one (1) notice in the newspaper of the largest circulation in each county in which any tract, or portion thereof, proposed to be pooled is located. The notice shall:

(a)
State that an application for a pooling order is being filed with the Division of Oil and Gas in the department;

(b)
Describe any tract, or portion thereof, proposed to be pooled;

(c)
In the case of an unknown owner, identify the name of the last known owner;

(d)
In the case of a nonlocatable owner, identify the owner and the owner's last known address; and

(e)
State that any party claiming an interest in any tract, or portion thereof, proposed to be pooled should contact the operator at the published address and provide a copy of the notification to the director of the Division of Oil and Gas in the department within twenty (20) days of the date of publication.

(2)
A pooling order shall authorize the drilling, deepening, or reopening, and the operation of a well for the production of oil or gas on the tracts or portions thereof pooled; shall designate the operator to drill and operate the well; shall prescribe the time and manner in which all owners of operating interests in the pooled tracts or portions thereof may elect to participate therein; shall provide that all reasonable costs and expenses of drilling, deepening, or reopening, and the completing, operating, plugging, and abandoning the well shall be borne, and all production from the well shall be shared by all owners of operating interests in proportion to the net mineral acres in the pooled tracts owned or under lease to each owner; and shall make provision for the payment of the reasonable actual cost thereof, including a reasonable charge for supervision, by all those who elect to participate therein.

(3)
A pooling order shall establish a procedure for the owner of an operating interest who does not decide to become a participating operator to elect to either:

(a)
Surrender, by means of sale or lease, the interest to a participating operator on a reasonable basis and for a reasonable consideration, which if not agreed upon shall be determined by the director of oil and gas conservation; or

(b)
Share in the operation of the well as a nonparticipating operator on a carried basis after the proceeds allocable to his or her share equal two hundred percent (200%) of the share of the costs allocable to his or her interest.

(4)
An oil or gas owner whose identity and location remain unknown at the conclusion of a hearing concerning the entry of a pooling order for which public notice was given and whose interest is pooled pursuant to KRS 353.630(3) shall be deemed to have elected to lease the interest to the oil or gas operator, exclusive of one-eighth (1/8) of the production attributable to the unleased interest, and shall not be entitled to make the election established in subsection (3) of this section.

(5)
Except as provided in this subsection, an oil or gas owner who does not make an election under the pooling order within thirty (30) days of the entry of the order shall be deemed to have leased the oil or gas interest to the oil or gas well operator in the manner established in subsection (4) of this section. If the holder of an operating interest has obtained the interest by lease or other agreement granting the right to conduct operations to anyone other than the holder of the oil and gas estate, and if the owner of the operating interest does not make an election under the pooling order, the holder of the operating interest shall be deemed to have elected to share in the operation of the well as a nonparticipating operator on a carried basis after the proceeds allocable to his or her share equal two hundred percent (200%) of the share of the costs allocable to his or her interest.

(6)
A person whose interest is subject to an oil or gas lease or other agreement which grants to another the right to operate or conduct operations shall not own an operating interest for the purposes of subsection (3) of this section.

(7)
A certified copy of any pooling order entered under KRS 353.500 to 353.720 shall be entitled to be recorded in the office of the county clerk of the county or counties in which all or any portion of the pooled tract is located, and the record of the order, from the time of lodging the order for record, shall be notice of the order to all persons.

Section 31.   KRS 353.650 is amended to read as follows:

(1)
If one (1) or more of the owners of any operating interest in any portion of the pooled tract shall drill, deepen or reopen and operate, or pay the costs of drilling, deepening or reopening and operating a well for the benefit of another owner of an opening interest, as provided in the pooling order, then such owner or owners shall be entitled to the proceeds from the share of production from the tracts or portions thereof pooled accruing to the interest of such other owner, exclusive of any royalty reserved in any lease or leases of such tracts or portions thereof or exclusive of one-eighth (1/8) of production attributable to all unleased tracts or portions thereof, until such proceeds equal the sums payable by or charged to the interest of the other owner plus a reasonable charge for interest on such sums.

(2)
If a dispute shall arise as to the costs of drilling, deepening or reopening, and operating a well, the director of oil and gas conservation shall determine and apportion the costs.

Section 32.   KRS 353.670 is amended to read as follows:

(1)
All rules, regulations and amendments promulgated under KRS 353.500 to 353.720 shall be promulgated by the Division of Oil and Gas Conservation[department] after notice and a hearing. At all hearings held to consider any rules, regulations or amendments thereto, any interested person shall be entitled to be heard.

(2)
All hearings held under this section shall be held at such time and place as is specified by the division[department], and according to rules and regulations promulgated under KRS 353.500 to 353.720. A written record of each hearing shall be kept, unless the keeping of a record shall be waived by all parties who participate therein. All interested persons shall be entitled to be heard at all hearings conducted under KRS 353.500 to 353.720.

(3)
The director of oil and gas conservation, or his representatives, shall attend all hearings under this section conducted by the division[department].

(4)
All rules, regulations and orders promulgated or issued under KRS 353.500 to 353.720 shall be in writing, shall be entered in full and indexed in books to be kept by the division[department] for that purpose, shall be public records open for inspection at all times during office hours, and shall be filed in accordance with the provisions of KRS Chapter 13A. A copy of any rule, regulation or order, certified by the commissioner or director of oil and gas conservation, shall be received in evidence in all courts of this Commonwealth without any further authentication thereof.

Section 33.   KRS 224.01-400 is amended to read as follows:

(1)
As used in this section:

(a)
"Hazardous substance" means any substance or combination of substances including wastes of a solid, liquid, gaseous, or semi-solid form which, because of its quantity, concentration, or physical, chemical, or infectious characteristics may cause or significantly contribute to an increase in mortality or an increase in serious irreversible or incapacitating reversible illness, or pose a substantial present or potential hazard to human health or the environment. The substances may include but are not limited to those which are, according to criteria established by the cabinet, toxic, corrosive, ignitable, irritants, strong sensitizers, or explosive, except that the term "hazardous substance" shall not include petroleum, including crude oil or any fraction thereof which is not otherwise specifically listed or designated as a hazardous substance under this section, and shall not include natural gas, natural gas liquids, liquified natural gas, or synthetic gas usable for fuel, or mixtures of natural gas and synthetic gas;

(b)
"Release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing hazardous substances, pollutants, or contaminants into the environment, including the abandonment or discarding of barrels, containers, and other closed receptacles containing any hazardous substance, pollutant, or contaminant, but excludes emissions from the engine exhaust of a motor vehicle, rolling stock, aircraft, vessel, or pipeline pumping station engine; the release of source, by-product, or special nuclear material from a nuclear incident, as those terms are defined in the Atomic Energy Act of 1954, if the release is subject to requirements with respect to financial protection established by the Nuclear Regulatory Commission under Section 170 of the Act, or any release of source by-product, or special nuclear material from any processing site designated under Sections 102(a)(1) or 302(a) of the Uranium Mill Tailing Radiation Control Act of 1978; and the normal application of fertilizer;

(c)
"Site" means any building, structure, installation, equipment, pipe, or pipeline, including any pipe into a sewer or publicly-owned treatment works, well, pit, pond, lagoon, impoundment, ditch, landfill, storage containers, motor vehicles, rolling stock, or aircraft, or any other place or area where a release or threatened release has occurred. The term shall not include any consumer product in consumer use;

(d)
"Environmental emergency" means any release or threatened release of materials into the environment in such quantities or concentrations as cause or threaten to cause an imminent and substantial danger to human health or the environment; the term includes, but is not limited to, discharges of oil and hazardous substances prohibited by Section 311(b)(3) of the Federal Clean Water Act - (Public Law 92-500), as amended;

(e)
"Threatened release" means a circumstance which presents a substantial threat of a release;

(f)
"Pollutant or contaminant" shall include, but not be limited to, any element, substance, compound, or mixture, including disease-causing agents, which after release into the environment and upon exposure, ingestion, inhalation, or assimilation into any organism, either directly from the environment or indirectly by ingestion through food chains, will or may reasonably be anticipated to cause death, disease, behavioral abnormalities, cancer, genetic mutation, physiological malfunctions (including malfunctions in reproduction) or physical deformations, in such organisms or their offspring; except that the term "pollutant or contaminant" shall not include petroleum, including crude oil or any fraction thereof which is not otherwise specifically listed or designated as a hazardous substance under this section and shall not include natural gas, liquified natural gas, or synthetic gas of pipeline quality (or mixtures of natural gas and such synthetic gas);

(g)
"Environment" means the waters of the Commonwealth, land surface, surface, and subsurface soils and strata, or ambient air within the Commonwealth or under the jurisdiction of the Commonwealth;

(h)
"Financial institution" means, for purposes of subsections (26) and (27) of this section, the following:

1.
A bank or trust company defined by KRS Chapter 287;

2.
A savings and loan association defined by KRS Chapter 289;

3.
A credit union defined by KRS Chapter 290;

4.
A mortgage loan company or loan broker defined by KRS Chapter 294;

5.
An insurer defined by KRS Chapter 304; and

6.
Any other financial institution engaged in the business of lending money, the lending operations of which are subject to state or federal regulation; and

(i)
"Fiduciary" means, for purposes of subsections (26) and (27) of this section, a fiduciary as defined by KRS Chapter 386.

(2)
The cabinet may promulgate administrative regulations in accordance with the provisions of KRS Chapter 13A designating individual hazardous substances, pollutants, or contaminants; establishing their respective reportable quantities; and establishing their respective release notification requirements, which differ from those designated or established in subsections (3) to (9) of this section, if necessary to:

(a)
Protect human health and the environment;

(b)
Maintain consistency with valid scientific development; or

(c)
Maintain consistency with newly adopted federal regulations.

(3)
The hazardous substances for which release notification is required shall be those hazardous substances designated in 40 C.F.R. Part 302 under the Federal Comprehensive Environmental Response Compensation and Liability Act of 1980, as amended; those extremely hazardous substances designated in 40 C.F.R. Part 355 under Title III of the Superfund Amendments and Reauthorization Act of 1986; nerve and blister agents designated under KRS 224.50-130(2); and any hazardous substances designated by the cabinet in administrative regulations promulgated pursuant to subsection (2) of this section.

(4)
The reportable quantity for a release of a hazardous substance designated in 40 C.F.R. Part 302 under the Federal Comprehensive Environmental Response Compensation and Liability Act of 1980, as amended, shall be the quantity designated in 40 C.F.R. Part 302. The reportable quantity for a release of an extremely hazardous substance designated in 40 C.F.R. Part 355 under Title III of the Superfund Amendments and Reauthorization Act of 1986 shall be the quantity designated in 40 C.F.R. Part 355. The reportable quantity for a release of a nerve or blister agent designated under KRS 224.50-130(2) shall be any quantity. The cabinet may establish reportable quantities for hazardous substances in administrative regulations promulgated pursuant to subsection (2) of this section which differ from those established in this subsection. The reportable quantity for any hazardous substance designated by the cabinet in administrative regulations promulgated pursuant to subsection (2) of this section shall be the reportable quantity established by the cabinet.

(5)
The release notification requirements for a release of a hazardous substance designated in 40 C.F.R. Part 302 under the Federal Comprehensive Environmental Response Compensation and Liability Act of 1980, as amended, shall be the notification requirements established in 40 C.F.R. Part 302. The release notification requirements for a release of an extremely hazardous substance designated in 40 C.F.R. Part 355 under Title III of the Superfund Amendments and Reauthorization Act of 1986 shall be the notification requirements established in 40 C.F.R. Part 355. Whenever notification of a release or threatened release of a hazardous substance is required pursuant to this section, any person possessing or controlling the hazardous substance shall immediately notify the cabinet's twenty-four (24) hour environmental response line. The cabinet may establish release notification requirements by administrative regulation promulgated pursuant to subsection (2) of this section which differ from those established in this subsection. The release notification requirements for any hazardous substance designated by the cabinet in administrative regulations promulgated pursuant to subsection (2) of this section shall be the release notification requirements established in the cabinet's administrative regulations.

(6)
Any person possessing or controlling a pollutant or contaminant for which a reportable quantity has been established by administrative regulation promulgated pursuant to subsection (2) of this section shall immediately notify the cabinet's twenty-four (24) hour environmental response line, as soon as that person has knowledge of any release or threatened release, other than a permitted release or application of a pesticide in accordance with the manufacturer's instructions, of a pollutant or contaminant to the environment in a quantity equal to or exceeding the reportable quantity. In the notice to be made to the cabinet, the person shall state, at a minimum, the location of the release or threatened release, the material released or threatened to be released, and the approximate quantity and concentration of the release or threatened release.

(7)
Any person possessing or controlling a pollutant or contaminant shall, as soon as that person has knowledge of any release or threatened release of a pollutant or contaminant from a site to the environment in a quantity which may present an imminent or substantial danger to the public health or welfare, immediately notify the cabinet's twenty-four (24) hour environmental response line. In the notice to be made to the cabinet, the person shall state, at a minimum, the location of the release or threatened release, the material released or threatened to be released, and the approximate quantity and concentration of the release or threatened release. If a person possessing or controlling a pollutant or contaminant for which a reportable quantity has not been established in administrative regulations promulgated pursuant to subsection (2) of the section fails to report a release or threatened release because of a good-faith belief that the release did not present an imminent or substantial danger to the public health or welfare, that person shall not be liable for a violation of the release notification requirements of this section. In determining whether a person has acted in good faith, the cabinet shall consider the circumstances surrounding the release, including whether the release was a permitted release or the application of a pesticide in accordance with the manufacturer's instructions.

(8)
The cabinet may require the person subject to the release notification requirements of subsections (5) to (9) of this section to provide a written report on the release or threatened release. This report shall be submitted to the environmental response section of the cabinet within seven (7) days of the cabinet's demand for the report. The report shall identify the following:

(a)
The precise location of the release or threatened release;

(b)
The name, address, and phone number of the person possessing or controlling the material at the time of the release or threatened release;

(c)
The name, address, and phone number of persons having actual knowledge of the facts surrounding the release or threatened release;

(d)
The specific pollutant or contaminant or hazardous substance released or threatened to be released;

(e)
The concentration and quantity of the pollutant or contaminant or hazardous substance in the release or threatened release;

(f)
The circumstances and cause of the release or threatened release;

(g)
Efforts taken by the person to control or mitigate the release or threatened release;

(h)
To the extent known, the harmful effects of the release or threatened release;

(i)
The transportation characteristics of the medium or matrix into which the material was released or threatened to be released;

(j)
Any present or proposed remedial action by the person at the site of the release or threatened release;

(k)
The name, address, and phone number of the person who can be contacted for additional information concerning the release or threatened release; and

(l)
Any other information that may facilitate remediation of the site.

(9)
A person possessing or controlling a hazardous substance, pollutant, or contaminant shall immediately notify the cabinet pursuant to subsection (5) of this section when release notification, including notification of a continuous release reported under the Federal Comprehensive Environmental Response Compensation and Liability Act of 1980, as amended, is provided to the United States Environmental Protection Agency. Within seven (7) days of providing any written notification to the United States Environmental Protection Agency, the person shall submit to the cabinet a copy of the release notification submitted to the United States Environmental Protection Agency. The cabinet shall not require additional information pursuant to subsection (5) of this section if the release notification is in compliance with this subsection, unless a written report is required under subsection (8) of this section or the release or threatened release constitutes an environmental emergency.

(10)
Any person in charge of a vessel or site from which oil is discharged in a harmful quantity as defined by 40 C.F.R. Part 110 in contravention of Section 311 of the Federal Clean Water Act shall immediately notify the cabinet's twenty-four (24) hour environmental response line. In the notice to be made to the cabinet, the person shall state, at a minimum, the location of the discharge, the material discharged, and the approximate quantity and concentration of the discharge.

(11)
Any person possessing or controlling petroleum or a petroleum product as defined by KRS 224.60-115[(15)] shall, as soon as that person has knowledge of any release or threatened release, other than a permitted release or application of a pesticide in accordance with the manufacturer's instructions, in an amount of twenty-five (25) gallons or more in a twenty-four (24) hour period, except for diesel fuel for which the reportable quantity is seventy-five (75) gallons or more in a twenty-four (24) hour period, or in contravention of Section 311 of the Federal Clean Water Act, immediately notify the cabinet's twenty-four (24) hour environmental response line. In the notice to be made to the cabinet, the person shall state, at a minimum, the location of the release or threatened release, the material released or threatened to be released, and the approximate quantity and concentration of the release or threatened release.

(12)
The cabinet may require the person subject to subsections (10) and (11) of this section to provide a written report on the discharge or release. This report shall be submitted to the environmental response section of the cabinet within seven (7) days of the cabinet's demand for the report. The report shall identify the following:

(a)
The precise location of the discharge or release;

(b)
The name, address, and phone number of the person possessing or controlling the material at the time of the discharge or release;

(c)
The name, address, and phone number of persons having actual knowledge of the facts surrounding the discharge or release;

(d)
The concentration and quantity of the discharge or release;

(e)
The circumstances and cause of the discharge or release;

(f)
Efforts taken by the person to control or mitigate the discharge or release;

(g)
To the extent known, the harmful effects of the discharge or release;

(h)
The transportation characteristics of the medium or matrix into which the material was discharged or released;

(i)
Any present or proposed remedial action by the person at the site of the discharge or release;

(j)
The name, address, and phone number of the person who can be contacted for additional information concerning the discharge or release; and

(k)
Any other information that may facilitate an emergency spill response, or remediation of the site.

(13)
Timely notification received under the release notification requirements of this section or information obtained in a notification received under the release notification requirements of this section may not be used against the person making the notification in any criminal proceeding, except in a prosecution for submitting a false or untimely notification to the cabinet. Notification received by the cabinet of a threatened release or discharge shall not be deemed a separate incident.

(14)
The cabinet shall be the lead agency for hazardous substance, pollutant, or contaminant emergency spill response and, after consultation with other affected federal, state, and local agencies and private organizations, shall establish a contingency plan for undertaking emergency actions in response to the release of a hazardous substance, pollutant, or contaminant. The contingency plan shall:

(a)
Provide for efficient, coordinated, and effective action to minimize damage to the air, land, and waters of the Commonwealth caused by the release or threatened release of hazardous substances, pollutants, or contaminants;

(b)
Include containment, cleanup, and disposal procedures;

(c)
Provide for remediation or restoration of the lands or waters affected consistent with this section;

(d)
Assign duties and responsibilities among state cabinets and agencies in coordination with federal and local agencies;

(e)
Provide for the identification, procurement, maintenance, and storage of necessary equipment and supplies;

(f)
Provide for designation of persons trained, prepared, and available to provide the necessary services to carry out the plan; and

(g)
Establish procedures and techniques for identifying, containing, removing, and disposing of hazardous substances released or being released.

(15)
The cabinet shall have the authority, power, and duty to:

(a)
Recover from persons liable therefor for the benefit of the hazardous waste management fund, the cabinet's actual and necessary costs expended in response to a threatened release, an environmental emergency, or a release of a hazardous substance that is reportable under this section. Except as provided in paragraph (b) of this subsection, this section is intended solely to recognize the existence of a cause of action on behalf of the cabinet and is not intended to expand or contract the bases of liability, the elements of proof, or the amount of liability of any person;

(b)
Notwithstanding paragraph (a) of this subsection, recover its costs incurred in the removal of oil or hazardous substances discharged in violation of Section 311(b)(3) of the Federal Clean Water Act from any person liable therefor under Section 311 of the Federal Clean Water Act subject to limitations of liability and defenses provided in the section. The limitations of liability shall apply to the total of state and federal expenses; and

(c)
In every case where action required under this section is not being adequately taken or the identity of the person responsible for the release or threatened release is unknown, the cabinet or its agent may contain, remove, or dispose of the hazardous substance, pollutant, or contaminant or take any other action consistent with this section, including, but not limited to, issuance of an emergency order as provided in KRS 224.10-410 to the person possessing, controlling, or responsible for the release or threatened release as necessary for the protection of the environment and public health, safety, or welfare.

(16)
Any duly authorized officer, employee, or agent of the cabinet may upon notice to the owner or occupant enter any property, premises, or place at any time for the purposes of this section, if the entry is necessary to prevent damage to the air, land, or waters of the Commonwealth. Notice to the owner or occupant shall not be required if the delay attendant upon providing it will result in imminent risk to public health or safety.

(17)
The cabinet shall prepare and annually update an inventory of all sites in the Commonwealth at which there is or has been an environmental emergency or a release of a hazardous substance, pollutant, or contaminant. In preparing the inventory, the cabinet shall determine, based on information available to the cabinet, the impact of each site on public health and the environment and identify the relative priority for restoration or remedial action. Upon determining that no further restoration or remedial action is necessary, the cabinet shall so designate the site on the inventory. A separate designation of sites where a remedial action involving on-site containment or treatment has been performed and other sites where restoration of the environment has not been achieved shall be maintained. A review of environmental conditions at sites remediated by on-site containment or treatment and other sites where restoration or remediation of the environment is not achieved shall be conducted by the cabinet every five (5) years to determine whether additional action is necessary to protect human health or the environment.

(18)
Any person possessing or controlling a hazardous substance, pollutant, or contaminant which is released to the environment, or any person who caused a release to the environment of a hazardous substance, pollutant, or contaminant, shall characterize the extent of the release as necessary to determine the effect of the release on the environment, and shall take actions necessary to correct the effect of the release on the environment. Any person required to take action under this subsection shall have the following options:

(a)
Demonstrating that no action is necessary to protect human health, safety, and the environment;

(b)
Managing the release in a manner that controls and minimizes the harmful effects of the release and protects human health, safety, and the environment, provided that the management may include any existing or proposed engineering or institutional controls and the maintenance of those controls;

(c)
Restoring the environment through the removal of the hazardous substance, pollutant, or contaminant; or

(d)
Any combination of paragraphs (a) to (c) of this subsection.

(19)
Unless otherwise required by the cabinet, a person required to characterize the extent of a release and correct the effect of the release on the environment under subsection (18) of this section may take those actions without making the demonstrations to the cabinet required by subsections (18) to (21) of this section, if:

(a)
The release is less than the reportable quantity of a hazardous substance, pollutant, or contaminant;

(b)
The release is of a pollutant or contaminant for which a reportable quantity has not been established by administrative regulation promulgated pursuant to subsection (2) of this section, if the release does not present an imminent or substantial danger to the public health or welfare; or

(c)
The release is authorized by a state or federal permit.

(20)
If a person required to take action under subsection (18) of this section demonstrates to the cabinet that, pursuant to subsection (18)(a) of this section, no action is necessary to protect human health, safety, and the environment or, pursuant to subsection (18)(b) of this section, the release will be managed in a manner that controls and minimizes the harmful effects of the release and protects human health, safety, and the environment, the cabinet shall not require restoration of the environment through the removal of the hazardous substance, pollutant, or contaminant pursuant to subsection (18)(c) of this section.

(21)
A person required to take action under subsection (18) of this section who does not restore the environment through removal of the hazardous substance, pollutant, or contaminant in accordance with subsection (18)(c) of this section shall demonstrate to the cabinet that the remedy is protective of human health, safety, and the environment, by considering the following factors:

(a)
The characteristics of the substance, pollutant, or contaminant, including its toxicity, persistence, environmental fate and transport dynamics, bioaccumulation, biomagnification, and potential for synergistic interaction and with specific reference to the environment into which the substance, pollutant, or contaminant has been released;

(b)
The hydrogeologic characteristics of the facility and the surrounding area;

(c)
The proximity, quality, and current and future uses of surface water and groundwater;

(d)
The potential effects of residual contamination of potentially impacted surface water and groundwater;

(e)
The chronic and acute health effects and environmental consequences to terrestrial and aquatic life of exposure to the hazardous substance, pollutant, or contaminant through direct and indirect pathways;

(f)
An exposure assessment; and

(g)
All other available information.

(22)
A person who submits a proposal to the cabinet pursuant to subsection (18) of this section may request in writing a final determination on the proposal no sooner than thirty (30) days after its submission. When a final determination on the proposal is requested, the cabinet shall make its final determination within sixty (60) working days from the date the request is received by the cabinet. After a final determination has been made, the person requesting the final determination may request a hearing pursuant to the provisions of KRS 224.10-420. Nothing in this subsection shall relieve any person of any obligations imposed by law during an environmental emergency, nor shall it require the cabinet to approve a proposal which would violate this chapter or the administrative regulations promulgated pursuant thereto.

(23)
(a)
The cabinet shall have a lien against the real and personal property of a person liable for the actual and necessary costs expended in response to a release or threatened release or an environmental emergency. The lien shall be filed with the county clerk of the county in which the property of the person is located.

(b)
If a financial institution exempted from liability by subsection (26) of this section conveys the site it has acquired, then the cabinet shall have a lien against the site for the actual and necessary costs expended in response to a release or threatened release or an environmental emergency. The lien shall be filed with the county clerk of the county in which the site is located.

(24)
Nothing in this section shall replace the financial and technical assistance available to the Commonwealth pursuant to Section 311 of the Federal Clean Water Act (Public Law 92-500) as amended, but shall be used to provide the Commonwealth with a mechanism for additional response to releases and threatened releases of hazardous substances, pollutants, or contaminants.

(25)
Defenses to liability, limitations to liability, and rights to contribution shall be determined in accordance with Sections 107(a) to (d) and 113(f) of the Comprehensive Environmental Response Compensation and Liability Act, as amended, and the Federal Clean Water Act, as amended.

(26)
In addition to the defenses and limitations provided in subsection (25) of this section, a financial institution that acquired a site by foreclosure, by receiving an assignment, by deed in lieu of foreclosure, or by otherwise becoming the owner as a result of the enforcement of a mortgage, lien, or other security interest held by the financial institution, shall not be liable under this section with respect to the site, if:

(a)
The financial institution served only in an administrative, custodial, financial, or similar capacity with respect to the site before its acquisition;

(b)
The financial institution did not control or direct the handling of the material causing the environmental emergency, or control or direct the handling of the hazardous substance, pollutant, or contaminants, at the site before its acquisition;

(c)
The financial institution did not participate in the day-to-day management of the site before its acquisition;

(d)
The financial institution, at the time it acquired the site, did not know and had no reason to know that a hazardous substance, pollutant, or contaminant was disposed at the site. For purposes of this paragraph, the financial institution shall have undertaken, at the time of acquisition, all appropriate inquiries into the previous ownership and uses of the property consistent with good commercial or customary practice in an effort to minimize liability. What actions constitute all appropriate inquiries shall be determined by taking into account any specialized knowledge or experience on the part of the financial institution, the relationship of the market value of the site to the value of the site if uncontaminated, commonly known or reasonably ascertainable information about the site, the obviousness of the presence or likely presence of contamination at the site, the ability to detect the contamination by appropriate inspection, and any other relevant factor;

(e)
The financial institution, when it undertakes actions to protect or preserve the value of the site, undertakes those actions in accordance with this chapter and the administrative regulations adopted pursuant thereto;

(f)
The financial institution, its employees, agents, and contractors did not cause or contribute to an environmental emergency, or to a release or threatened release of a hazardous substance, pollutant, or contaminant; and

(g)
The financial institution complies with the release notification requirements of subsection (9) of this section.

(27)
In addition to the defenses and limitations provided in subsection (25) of this section, a financial institution serving as a fiduciary with respect to an estate or trust, the assets of which contain a site, shall not be liable under this section with respect to the site if:

(a)
The financial institution served only in an administrative, custodial, financial, or similar capacity with respect to the site before it became a fiduciary;

(b)
The financial institution did not control or direct the handling of the material causing the environmental emergency, or control or direct the handling of the hazardous substance, pollutant, or contaminants, at the site before it became a fiduciary;

(c)
The financial institution did not participate in the day-to-day management of the site before it became a fiduciary;

(d)
The financial institution, at the time it became a fiduciary, did not know and had no reason to know that a hazardous substance, pollutant, or contaminant was disposed at the site. For purposes of this paragraph, the financial institution shall have undertaken, at the time it became a fiduciary, all appropriate inquiries into the previous ownership and uses of the property consistent with good commercial or customary practice in an effort to minimize liability. What actions constitute all appropriate inquiries shall be determined by taking into account any specialized knowledge or experience on the part of the financial institution, the relationship of the market value of the site to the value of the site if uncontaminated, commonly known or reasonably ascertainable information about the site, the obviousness of the presence or likely presence of contamination at the site, the ability to detect the contamination by appropriate inspection, and any other relevant factor;

(e)
The financial institution, when it undertakes actions to protect or preserve the value of the site, undertakes those actions in accordance with this chapter and the administrative regulations adopted pursuant thereto;

(f)
The financial institution, its employees, agents, and contractors did not cause or contribute to an environmental emergency, or to a release or threatened release of a hazardous substance, pollutant, or contaminant; and

(g)
The financial institution complies with the release notification requirements of subsection (9) of this section.

Section 34.   KRS 224.01-512 is amended to read as follows:

As used in KRS 224.01-510 to 224.01-532:

(1)
"Hazardous substance" shall have the meaning in KRS 224.01-400(1)(a) and also include any pollutant or contaminant, as those terms are defined in KRS 224.01-400(1)(f), any hazardous substance, pollutant, or contaminant designated by the cabinet in accordance with KRS 224.01-400(2), and any hazardous substance included in KRS 224.01-400(3);

(2)
"Petroleum" shall have the meaning set forth in KRS 224.60-115[(15)];

(3)
“Petroleum storage tank” shall have the meaning set forth in KRS 224.60-115[(16)];

(4)
“Property” means a tract of real property for which an application has been submitted under KRS 224.01-514;

(5)
"Remediation" means the characterization of a release of a hazardous substance or petroleum, in accordance with KRS 224.01-400(18) for hazardous substances or KRS 224.01-405 for petroleum, and actions necessary to correct the effects of the release on the environment, as required by KRS 224.01-400 for hazardous substances, pollutants, or contaminants or KRS 224.01-405 for petroleum; and

(6)
"Site” shall have the meaning in KRS 224.01-400(1)(c).

Section 35.   KRS 224.60-140 is amended to read as follows:

(1)
There is hereby created the petroleum storage tank environmental assurance fund. The fund shall consist of a financial responsibility account and a petroleum storage tank account. Each account shall be maintained as a separate and distinct interest-bearing account. Interest credited to an account shall be retained in that account. All of the following amounts shall be deposited in the fund:

(a)
Four-tenths of one cent ($0.004) from the one and four-tenths cent ($0.014) paid on each gallon of gasoline and special fuels received in this state pursuant to KRS 224.60-145 to the financial responsibility account;

(b)
One cent ($0.01) from the one and four-tenths cent ($0.014) paid on each gallon of gasoline and special fuels received in this state pursuant to KRS 224.60-145 to the petroleum storage tank account;

(c)
Money appropriated by the General Assembly for deposit in each account;

(d)
Any money recovered by the fund pursuant to this section shall be deposited in the appropriate account; and

(e)
Any money collected in the form of penalties levied pursuant to KRS 224.60-155 shall be deposited to the appropriate account.

(2)
Money in the fund, financial responsibility account and the petroleum storage tank account shall be used by the office for the following purposes:

(a)
To reimburse petroleum storage tank owners or operators for the costs, expenses, and other obligations incurred for corrective action required by the cabinet to be undertaken as the result of a release into the environment from a petroleum storage tank. Reimbursement shall be limited to only those costs, expenses, and other obligations incurred to comply with corrective action requirements established in law or administrative regulation by the cabinet. Additional costs related to compliance with a local program operating under KRS 224.60-105(4) shall be neither reimbursable by the fund nor imposed on the owner or operator. Reimbursement shall not include the costs related to the removal, or actions incidental to the removal, of a tank system except as authorized under KRS 224.60-130(1)(i)[(2)(j)];

(b)
For payment of or reimbursement for third-party claims for bodily injury and property damage, related to a facility eligible for participation in the financial responsibility account, which are asserted against a petroleum storage tank owner or operator as a result of a release into the environment from a petroleum storage tank;

(c)
To pay the reasonable, prorated costs incurred by the office in administering each account; and

(d)
The cost to operate the small operators' assistance account pursuant to KRS 224.60-130(l)[(2)](d), the small operators' tank removal account pursuant to KRS 224.60-130(1)(i)[(2)(j)], to perform or contract for the performance of financial audits conducted under KRS 224.60-130(1)(j)[(2)(k)], and to employ sufficient inspectors[assurance fund auditors] to carry out the provisions of KRS 224.60-130 and to set forth their duties. These costs shall be prorated to each account.

(3)
The use of the fund shall not exceed one million dollars ($1,000,000) per occurrence for corrective action and one million dollars ($1,000,000) per occurrence for compensating third parties for bodily injury and property damage.

(4)
Money in the fund may be used by the cabinet for costs incurred by the cabinet for corrective action taken pursuant to KRS 224.60-135(2) and (4).

(5)
The fund shall be used to guarantee payment of reasonable costs and expenses to a contractor performing corrective action under contract with a petroleum storage tank owner or operator subject to entry level amounts payable by the petroleum storage tank owner or operator. Money in the fund shall be obligated to secure the guarantee.

(6)
A petroleum storage tank owner or operator may apply to the office for reimbursement from the fund of costs to perform corrective action, except that the petroleum storage tank owner or operator shall be responsible for and shall not be reimbursed for an amount equal to the entry level into the fund as set pursuant to administrative regulation of the office.

(7)
The office or its designated agent shall issue all decisions made on claims filed pursuant to this section in writing, with notification to all appropriate parties, within ninety (90) days after submission of the claim, unless all parties to the claim agree in writing to an extension of time. The office shall by phone or facsimile transmission immediately notify the claim applicant and its consultant, if applicable, when the claim is determined to be deficient. The notification shall provide sufficient information to allow the applicant and its consultant, if applicable, to begin to correct the deficiency. The office shall then notify the applicant and its consultant, if applicable, by certified mail of the deficiency. The notice shall indicate how many days remain in the ninety (90) day review period from the time of mailing. The review period shall be tolled pending submittal of information responding to the deficiency, but not to exceed thirty (30) days. When the office receives information that corrects the deficiency, or at the end of the thirty (30) day period, the office shall complete the review of the claim within the time remaining in the ninety (90) day review period. Nothing in this section shall be construed as preventing the fund from making partial reimbursement as appropriate.

(8)
Except as provided in subsection (9), any costs incurred and payable from the fund for corrective action taken pursuant to KRS 224.60-135(2) shall be recovered by the office from the petroleum storage tank owner or operator which released the petroleum or petroleum products into the environment.

(9)
The liability of a petroleum storage tank owner or operator subject to a cost recovery under this section shall not exceed an amount equal to the entry level into the fund, the office's cost incurred in the cost recovery, and any penalties applied in accordance with KRS 224.60-155. This amount shall include any expenditures made by the petroleum storage tank owner or operator for the release into the environment from the petroleum storage tank that is the subject of the cost of recovery.

(10)
The amount of costs determined pursuant to subsections (8) and (19) of this section shall be recoverable in a civil action. This subsection does not deprive a party of any defense the party may have.

(11)
Money recovered by the office pursuant to this section shall be deposited in the appropriate account.

(12)
Upon motion and sufficient showing by any party, the court shall join to the action any person who may be liable for costs or expenditures recoverable pursuant to this section.

(13)
(a)
Any party found liable for any costs or expenditures recoverable under this section who establishes that only a portion of those costs or expenditures are attributable to their actions, shall pay only for that portion.

(b)
If the trier of fact finds the evidence insufficient to establish each party's portion of costs or expenditures pursuant to subsection (12) of this section, the court shall apportion those costs or expenditures, to the extent practicable according to equitable principles among the defendants.

(c)
The appropriate account shall pay any portion of the judgment in excess of the aggregate amount of costs or expenditures apportioned under paragraphs (a) and (b) of this subsection.

(14)
(a)
No indemnification, hold harmless, conveyance, or similar agreement shall be effective to transfer any liability for costs recoverable under this section. This subsection shall not bar any agreement to insure, hold harmless, or indemnify a party to the agreement for any costs under KRS 224.60-105 to 224.60-160.

(b)
The entry of judgment against any party to the action shall not bar any future action by the fund against any other person who is later discovered to be potentially liable for costs paid from the fund.

(c)
Payment of any claim by the fund pursuant to KRS 224.60-105 to 224.60-160 shall be subject to the state acquiring by subrogation the rights of the claimant to recover those costs of corrective action for which it has compensated the claimant from the person responsible or liable for the release.

(15)
This section shall not be construed as authorizing recovery for costs of corrective action resulting from any release authorized or permitted pursuant to state or federal law.

(16)
The cabinet shall attempt, to the maximum extent practicable, to secure or obtain funds that may be available for corrective actions under federal laws. However, nothing in this subsection shall prevent the cabinet from expending any funds available under KRS 224.60-105 to 224.60-160 if such federal funds are determined to be unavailable.

(17)
The fund shall not be used for corrective action, reimbursement, or third-party liability resulting from releases from petroleum storage tanks used exclusively for storage of fuel used in the operation of a commercial ship or vessel oil tanks used exclusively for storage of fuel used for the purposes of powering locomotives.

(18)
(a)
Any person filing a claim for reimbursement from the office shall, prior to filing the claim for reimbursement, ensure full payment of the claims of all vendors and subcontractors who have performed work or supplied materials related to corrective action at an underground storage tank facility, where labor or materials supplied by a vendor or subcontractor form a basis for at least part of the claim for reimbursement.

(b)
A vendor or subcontractor may waive, in writing, his right to receive full payment before the person files the claim for reimbursement. Any vendor or subcontractor who waives, in writing, his right to full payment shall also waive, in writing, his right to take legal recourse against the office and the underground storage tank facility owner or operator for nonpayment from a prime contractor for work performed or materials supplied to the prime contractor during corrective action at an underground storage tank facility. Any vendor or subcontractor who waives, in writing, his right to full payment prior to the filing of the claim for reimbursement shall acknowledge in the written waiver that his, his heirs', successors', and assigns' sole recourse for the nonpayment of work performed or materials supplied to a prime contractor during corrective action at an underground storage tank facility is to proceed against the prime contractor for whom he performed the work or supplied materials. Any vendor or subcontractor who waives, in writing, his right to full payment prior to the filing of the claim for reimbursement shall release and discharge any liens filed as a result of work performed or materials provided at the underground storage tank facility. Subcontractor and vendor waivers must be made on standard forms furnished by the office. Their signatures must be notarized.

(c)
Unless the provisions of paragraph (b) of this subsection apply, any person filing a claim for reimbursement from the office shall certify, by affidavit, on standard forms furnished by the office, that all vendors and subcontractors who have performed work or supplied materials related to corrective action at an underground storage tank facility, where labor and materials supplied by a vendor or subcontractor form a basis for at least part of the claim for reimbursement, have been paid in full as of the date of submission of the claim for reimbursement. A single affidavit may be made for each claim for reimbursement, provided, however, that the representations made in the affidavit shall be applied to each vendor or subcontractor individually, and, where false, shall be treated, as to each vendor or subcontractor, as a separate violation for the purpose of applying any criminal statute.

(d)
Any person with responsibility for administering the office who believes, or has information, that an affidavit submitted pursuant to this subsection contains false or misleading information, or any person with responsibility for administering the office who believes or has information that an application for financial assistance or a claim for reimbursement contains false or misleading information, shall provide that information to the Commonwealth's attorney whose jurisdiction includes the county where the majority of the subject underground storage tank facility is located. That person may additionally provide the information to any other interested prosecutor with jurisdiction to prosecute crimes pertaining to an application for financial assistance or the claim for reimbursement.

(19)
Any person who knowingly makes a false statement, representation, or certification in an application for reimbursement from the fund, or in any supporting documentation attached thereto, shall be responsible for and shall not be reimbursed for any amounts incurred based upon the false statement, representation, or certification. Any costs incurred and paid from the fund which are based on a false statement, representation, or certification in an application for reimbursement from the fund, or in any supporting documentation attached thereto, shall be recovered by the fund administrators from the person who asserted the false statement, representation, or certification.

Section 36.   The following KRS sections are repealed:

224.10-030   Bodies attached for administrative purposes.

224.10-055   Powers and duties of Governor.

224.10-060   Prior energy regulations and actions in effect until modified.

Section 37.   In order to reflect the reorganization effectuated by this Act, the reviser of statutes shall replace references in the Kentucky Revised Statutes to the agencies, subagencies, and officers affected by this Act with references to the appropriate successor agencies, subagencies, and officers established by this Act. The reviser of statutes shall base these actions on the functions assigned to the new entities by this Act and may consult with officers of the affected agencies, or their designees, to receive suggestions.

Section 38.   Notwithstanding any provision of KRS Chapter 13A, all administrative regulations in effect on the effective date of this Act pursuant to the statutory authority granted to an agency affected by the provisions of this Act shall remain in effect as they exist on the effective date of this Act until the agency amends or repeals the administrative regulation pursuant to KRS Chapter 13A. The regulations compiler shall change the appropriate administrative regulations in accordance with the provisions of this Act. The agencies affected by the provisions of this Act shall provide a listing of the administrative regulations that require any changes to the regulations compiler.

Section 39.   Any provision of law to the contrary notwithstanding, the General Assembly hereby confirms the portion of the Governor's Executive Order 2003-064, dated December 23, 2003, relating to the Environmental and Public Protection Cabinet, and the Governor's Executive Order 2003-513, dated May 22, 2003, and the Governor's Executive Order 2004-031, dated January 6, 2004, to the extent they are not otherwise confirmed or superseded by this Act.
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