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SUBJECT/TITLE
An Act relating to criminal record expungement.

SPONSOR
Sen. David Boswell

MANDATE SUMMARY

Unit of Government:
X
City;
X
County;
X
Urban-County

X
Charter County
X
Consolidated Local

Program/

Office(s) Impacted:
County Sheriff's Dept.; Police Depts., local and regional jails, local social service agencies

Requirement:
X
Mandatory

Optional

Effect on

Powers & Duties
X
Modifies Existing

Adds New

Eliminates Existing

PURPOSE/MECHANICS

SB 205 creates a new section of KRS Chapter 533 to allow persons convicted of one Class D felony or a series of Class D felonies arising out of a single event to petition to have their records expunged; provides steps for the Commonwealth's Attorneys' involvement in the process, requires notification of victim, and payment of a $250 fee to the circuit clerk's office.  KRS 431.078 is amended to provide that a person convicted of a misdemeanor may petition for expungement of his or her record five years after adjudication, and increases the circuit clerk's fee from $25.00 to $50.00; KRS 431.076 is amended to permit a motion for expungement to be filed after a dismissal resulting from successful completion of a diversion or mediation program and requires a fee of $50.00 to be paid to the circuit clerk; and KRS 527.040 is amended to exempt persons with an expunged record from being found guilty of possession of a firearm by a convicted felon if they possess a firearm. 

FISCAL EXPLANATION/BILL PROVISIONS
ESTIMATED COST

The fiscal impact of SB 205 on local governments will likely be minimal to moderate, and will vary by locale and demand.  Currently, criminal records for persons found guilty of misdemeanors and violations and persons charged with a criminal offenses but found not guilty, who have had charges dismissed with prejudice and not in exchange for a guilty plea, may petition to have their records expunged.  According to Norman Lawson, LRC Staff, provisions of this bill could, at the local government level, apply to local law enforcement (e.g., sheriffs, jailers, police), social service agencies, court appointed special advocates, and some activities of county attorneys.

Cost likely to be incurred at the local level include: staff time to process the order and storage and space for segregating expunged files.  According to Lt. Columbia, Frankfort City Police Dept., when an order to expunge a record is received, a records clerk does a file search.  If the record is recent and available on computer, the record is marked "expunged," and only persons authorized to access expunged records are able to retrieve it thereafter.  If the record is older, information is deleted from the card file index; the file itself is removed and stored in a secure place at the police station.  It takes about 30 minutes to expunge an older record and no more than five minutes to expunge a computerized record.  Lt. Columbia said that approximately three to four orders per month have been received during his tenure.  According to John Morrow, Human Resources Dir., City of Frankfort, the annual starting salary for an administrative aid (job title of a person likely to perform a records clerk's tasks) is $27, 500.  Costs for office furniture, if needed for additional storage, would vary by means of acquisition, ranging from zero for recycled furniture to $100.00 or more for the purchase of a new file cabinet with lock). 

Background

According to Donna Tucker, Administrative Office of the Courts (AOC) and Terry Austin, Franklin Co. Deputy Circuit Court Clerk, if a petitioner was found guilty and the disposition is five years old, a fee of $25.00 per charge is paid to the county circuit court clerk.  Once a judge has issued an order for expungement, a copy of the order is mailed to all agencies and officials listed on the order, and to the Research and Statistics Branch of the AOC.  According to Ms. Tucker, when a record is expunged by the AOC, it is placed in a manila folder, sealed, and marked only with the petitioners birth date.  The record is then placed in a separate room, removed from the active files.  With an automated case, the computer file and associated references are erased and a notation is made indicating that "no record exist."  

Circuit court clerks, while housed at the county level, are employees of the Commonwealth.  According to Ms. Austin, when a judge issues an order for expungement, the circuit court clerk must send copies of the order to the AOC, local law enforcement and the Kentucky State Police Department.  On average, she said, Franklin Co., processes around 30 such orders a month.  Information is expunged from their computer files, and the actual files are moved to a different location in the Court House and placed under lock and key.  Completion of this process, generally takes two weeks.  Costs associated with their activities are incurred at the State not the local level. 
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