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AN ACT relating to mental examinations of criminal offenders.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 610 IS CREATED TO READ AS FOLLOWS:

As used in Sections 2, 3, and 4 of this Act, "incompetent to participate in an adjudicatory hearing" means, as a result of a mental condition, a child lacks the capacity to appreciate the nature and consequences of the proceedings against him or to participate rationally in his own defense.
Section 2.   KRS 610.010 is amended to read as follows:

(1)
Unless otherwise exempted by KRS Chapters 600 to 645, the juvenile session of the District Court of each county shall have exclusive jurisdiction in proceedings concerning any child living or found within the county who has not reached his or her eighteenth birthday or of any person who at the time of committing a public offense was under the age of eighteen (18) years, who allegedly:

(a)
Has committed a public offense prior to his or her eighteenth birthday, except a motor vehicle offense involving a child sixteen (16) years of age or older. A child sixteen (16) years of age or older taken into custody upon the allegation that the child has committed a motor vehicle offense shall be treated as an adult and shall have the same conditions of release applied to him or her as an adult. A child taken into custody upon the allegation that he or she has committed a motor vehicle offense who is not released under conditions of release applicable to adults shall be held, pending his or her appearance before the District Court, in a facility as defined in KRS 15A.067. Children sixteen (16) years of age or older who are convicted of, or plead guilty to, a motor vehicle offense shall, if sentenced to a term of confinement, be placed in a facility for that period of confinement preceding their eighteenth birthday and an adult detention facility for that period of confinement subsequent to their eighteenth birthday. The term "motor vehicle offense" shall not be deemed to include the offense of stealing or converting a motor vehicle nor operating the same without the owner's consent nor any offense which constitutes a felony;

(b)
Is beyond the control of the school or beyond the control of parents as defined in KRS 600.020;

(c)
Is an habitual truant from school;

(d)
Is an habitual runaway from his or her parent or other person exercising custodial control or supervision of the child;

(e)
Is dependent, neglected, or abused; or

(f)
Is mentally ill.

(2)
Actions brought under subsection (1)(a) of this section shall be considered to be public offense actions.

(3)
Actions brought under subsection (1)(b), (c), and (d) of this section shall be considered to be status offense actions.

(4)
Actions brought under subsection (1)(e) of this section shall be considered to be dependency actions.

(5)
Actions brought under subsection (1)(f) of this section shall be considered to be mental health actions.

(6)
Nothing in this chapter shall deprive other courts of the jurisdiction to determine the custody or guardianship of children upon writs of habeas corpus or to determine the custody or guardianship of children when such custody or guardianship is incidental to the determination of other causes pending in such other courts; nor shall anything in this chapter affect the jurisdiction of Circuit Courts over adoptions and proceedings for termination of parental rights.

(7)
The court shall have no jurisdiction to make permanent awards of custody of a child except as provided by KRS 620.027.

(8)
If the court finds an emergency to exist affecting the welfare of a child, or if the child is eligible for kinship care as established in KRS 605.120, it may make temporary orders for the child's custody; however, if the case involves allegations of dependency, neglect, or abuse, no emergency removal or temporary custody orders shall be effective unless the provisions of KRS Chapter 620 are followed. Such orders shall be entirely without prejudice to the proceedings for permanent custody of the child and shall remain in effect until modified or set aside by the court. Upon the entry of a temporary or final judgment in the Circuit Court awarding custody of such child, all prior orders of the juvenile session of the District Court in conflict therewith shall be deemed canceled. This section shall not work to deprive the Circuit Court of jurisdiction over cases filed in Circuit Court.

(9)
The court of each county wherein a public offense, as defined in paragraph (a) of subsection (1) of this section, is committed by a child who is a resident of another county of this state shall have concurrent jurisdiction over such child with the court of the county wherein the child resides or the court of the county where the child is found. Whichever court first acquires jurisdiction of such child may proceed to final disposition of the case, or in its discretion may make an order transferring the case to the court of the county of the child's residence or the county wherein the offense was committed, as the case may be.

(10)
Nothing in this chapter shall prevent the District Court from holding a child in contempt of court to enforce valid court orders previously issued by the court.

(11)
Except as provided in KRS 635.060(3), nothing in this chapter shall confer upon the District Court jurisdiction over the actions of the Department of Juvenile Justice or the cabinet in the placement, care, or treatment of a child committed to the Department of Juvenile Justice or the cabinet; or to require the department or the cabinet to perform, or to refrain from performing, any specific act in the placement, care, or treatment of any child committed to the department or the cabinet.

(12)
Unless precluded by KRS Chapter 635 or 640, in addition to informal adjustment, the court shall have the discretion to amend the petition to reflect jurisdiction pursuant to the proper chapter of the Kentucky Unified Juvenile Code.

(13)
The court shall proceed as specified under Sections 3 and 4 of this Act if the court receives evidence that a child may be incompetent to participate in an adjudicatory hearing.

(14)
The court shall have continuing jurisdiction over a child pursuant to subsection (1) of this section, to review dispositional orders, and to conduct permanency hearings under 42 U.S.C. sec. 675(5)(c) until the child is placed for adoption, returned home to his or her parents with all the court imposed conditions terminated, or reaches the age of eighteen (18) years.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 635 IS CREATED TO READ AS FOLLOWS:

(1)
If, upon arraignment or at any stage of the proceedings, the court finds after hearing evidence that there are reasonable grounds to believe a child is incompetent to participate in an adjudicatory hearing, the court shall appoint at least one (1) psychologist or psychiatrist to examine the child and report on the child's competency.
(2)
The report of the examining psychologist or psychiatrist shall be filed within ten (10) business days of the examination, and shall state whether the child is competent or incompetent to participate in an adjudicatory hearing. 

(3)
All examinations performed under this section shall be performed on an outpatient basis in the least restrictive alternative available. If the child is in detention by order of the court, the examination shall be performed at the place of detention.

(4)
The Cabinet for Health Services or its agent or designee shall provide all examinations required by this section. 

(5)
If the report states that the child is incompetent to participate in an adjudicatory hearing, the report shall also state whether there is a substantial probability of the child attaining competency in the foreseeable future. If there is substantial probability of competency in the foreseeable future, the report shall include recommendations for treatment.
(6)
The cabinet shall have standing to petition the court for clarification or modification of orders or judgments, or to appeal final orders or judgments, entered in a proceeding under this section.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 635 IS CREATED TO READ AS FOLLOWS:

(1)
Within ten (10) business days of the receipt of the report required in Section 3 of this Act, the court shall conduct a hearing to determine if the child is incompetent to participate in an adjudicatory hearing.

(2)
The child shall have a right to be present at any hearing on his or her competency unless:

(a)
The child and his or her counsel waives this right; or

(b)
Upon motion of any interested party, the court determines that the child's presence at all or any part of the hearing is likely to have a harmful effect on the child's physical or mental health.
(3)
(a)
If the court finds the child is competent to participate in an adjudicatory hearing, the court shall continue the proceedings under this chapter.


(b)
If the court finds the child is incompetent to participate and there is a substantial probability of the child attaining competency in the foreseeable future, the court shall order outpatient treatment for the child for up to one hundred eighty (180) days. The court shall conduct a hearing upon notice that the child has attained competency, or following the period of treatment specified by this subsection, whichever occurs first. If the child remains incompetent to participate in an adjudicatory hearing after a period of treatment, the court shall dismiss the proceedings.

(c)
If the court finds the child is incompetent to participate and there is not a substantial probability of the child attaining competency in the foreseeable future, the court shall dismiss the proceedings and may institute proceedings under KRS Chapter 645.

(4)
Nothing in this section shall bar the institution of proceedings under KRS Chapter 645 at any time.

Section 5.   The following KRS section is repealed:

210.360   Mental examination of persistent felony offenders.
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