UNOFFICIAL COPY AS OF  02/24/04
04 REG. SESS.
04 RS BR 2310


AN ACT relating to statutory definitions for capital planning and budgeting.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 7A.010 is amended to read as follows:

As used in this chapter, unless the context otherwise requires:

(1)
"Capital project" means:

(a)
Any undertaking which is to be financed or funded through an appropriation by the General Assembly of general fund, road fund, bond fund, trust and agency fund, or federal fund moneys, where the expenditure is a capital expenditure pursuant to statute or under standards prescribed by the Legislative Research Commission under the authority of KRS Chapter 48;

(b)
Any undertaking which is to be financed by a capital expenditure for use by the state government or one of its departments or agencies, as defined in KRS 12.010 or enumerated in KRS 12.020, including projects related to the construction or maintenance of roads, and including projects of institutions of higher education as defined in KRS 164A.550(2);

(c)
Any capital construction item, or any combination of capital construction items necessary to make a building or utility installation complete, estimated to cost five[four] hundred thousand dollars ($500,000)[($400,000)] or more, or any item of movable equipment, estimated to cost two[one] hundred thousand dollars ($200,000)[($100,000)] or more, regardless of the source of funds;

(d)
Any lease of real property whose value is two hundred thousand dollars ($200,000) or more;

(e)
Any lease of an item of movable equipment if the total cost of the lease, lease-purchase, or lease with an option to purchase is two[one] hundred thousand dollars ($200,000)[($100,000)] or more; or

(f)
Any new acquisition, upgrade, or replacement of an information technology system estimated to cost five[four] hundred thousand dollars ($500,000)[($400,000)] or more.

(2)
"Board" means the Capital Planning Advisory Board of the Kentucky General Assembly created by KRS 7A.110.

(3)
"Plan" means the state capital improvement plan provided for by KRS 7A.120.

(4)
"State agency" means any department, commission, council, board, bureau, committee, institution, legislative body, agency, government corporation, or other entity of the executive, judicial, or legislative branch of the state government.

(5)
"Information technology system" means any related computer or telecommunications components that provide a functional system for a specific business purpose and contain one (1) or more of the following:

(a)
Hardware;

(b)
Software, including application software, systems management software, utility software, or communications software;

(c)
Professional services for requirements analysis, system integration, installation, implementation, or data conversion services; or

(d)
Digital data products, including acquisition and quality control.

Section 2.   KRS 45.750 is amended to read as follows:

(1)
As used in KRS 45.760 to 45.810:

(a)
"Committee" means the Capital Projects and Bond Oversight Committee.

(b)
"Capital construction item" means:

1.
The construction, reconstruction, acquisition, and structural maintenance of buildings;

2.
The installation of utility services, including roads and sewers;

3.
The acquisition or improvement of real property;

4.
The purchase and installation initially or during major renovation of equipment, facilities, and furnishings of a permanent nature for buildings;

5.
The acquisition of any building to be occupied by any:

a.
Subdivision of state government as defined in KRS 12.010 or enumerated in KRS 12.020;

b.
Municipal corporation which exercises its authority on a statewide basis including, but not limited to, the Kentucky Employees Retirement System, Teachers' Retirement System of the State of Kentucky, Kentucky Higher Education Student Loan Corporation, Kentucky Lottery Corporation, Kentucky Housing Corporation, or any entity with a governing body whose membership is substantially similar to the membership of the governing body of a municipal corporation which exercises its authority on a statewide basis; and

c.
Institution of higher education.

(c)
"Lease" means any lease, lease-purchase, or lease with an option to purchase of any real property space occupied by:

1.
Any entity listed in paragraph (b)5. of this subsection;

2.
The legislative branch; or

3.
The judicial branch when leased from a private sector landlord.

(d)
"Equipment" means:

1.
Any major item of equipment, including aircraft;

2.
Any movable furnishing, appurtenance, or other equipment, necessary to make a building operable; and

3.
Equipment purchased or otherwise acquired, or equipment to be purchased or otherwise to be acquired, under a lease or lease-purchase contract or agreement or an arrangement equivalent to a lease or lease-purchase contract or agreement.

(e)
"Information technology system" means any related computer or telecommunications components that provide a functional system for a specific business purpose and contain one (1) or more of the following:

1.
Hardware;

2.
Software, including application software, systems management software, utility software, or communications software;

3.
Professional services for requirements analysis, system integration, installation, implementation, or data conversion services; or

4.
Digital data products, including acquisition and quality control.

(f)
"Capital projects" means, regardless of the source of cash or other consideration:

1.
Any capital construction item, or any combination of capital construction items necessary to make a building or utility installation complete, estimated to cost five[four] hundred thousand dollars ($500,000)[($400,000)] or more in cash or other consideration;

2.
Any lease of real property space with an annual rental cost exceeding two hundred thousand dollars ($200,000);

3.
The use allowance paid by the judicial branch for a real property space pursuant to KRS 26A.090(2) and 26A.115 when the use allowance for the space exceeds two hundred thousand dollars ($200,000) on an annual basis;

4.
Any item of equipment estimated to cost two[one] hundred thousand dollars ($200,000)[($100,000)] or more in cash or other consideration;

5.
Any lease of an item of movable equipment if the annual cost of the lease is two[one] hundred thousand dollars ($200,000)[($100,000)] or more or if the total cost of the lease-purchase or lease with an option to purchase is two[one] hundred thousand dollars ($200,000)[($100,000)] or more; and

6.
Any new acquisition, upgrade, or replacement of an information technology system estimated to cost five[four] hundred thousand dollars ($500,000)[($400,000)] or more in cash or other consideration.

(g)
"Emergency repair, maintenance, or replacement project" means the maintenance, repair, or reconstruction of a capital construction project or the maintenance, repair, or replacement of a major item of equipment that is:

1.
Necessitated by injury or damage resulting from a disaster;

2.
Necessary to maintain government operations or to prevent or minimize injury or damage that could reasonably be expected to result from an impending disaster; or

3.
Necessitated by an unforeseen mechanical breakdown, electrical breakdown, or structural defect that must be corrected to make a facility or item of equipment usable.

(h)
"Disaster" means a fire, flood, tornado, other natural disaster, riot, enemy attack, sabotage, explosion, power failure, energy shortage, transportation emergency, or other man-caused disaster.

(i)
"Capital construction funds" means any funds used for capital construction, including, but not limited to, appropriated capital construction funds, agency funds, federal funds, private funds, or funds from any source held by an agency for management or investment purposes.

(j)
"Entity head" means the Chief Justice of the Supreme Court, the President of the Senate and the Speaker of the House of Representatives, the secretary of the Finance and Administration Cabinet, the president of any university which complies with KRS 164A.585, 164A.595, and 164A.600, the board of trustees of the Kentucky Employees Retirement System, the board of trustees of the Teachers' Retirement System of the State of Kentucky, the board of directors of the Kentucky Higher Education Student Loan Corporation, the board of directors of the Kentucky Lottery Corporation, or the board of directors of the Kentucky Housing Corporation.

(2)
Except as provided in subsection (3) of this section, KRS 45.760 to 45.810 shall apply to capital projects and bonds for use by:

(a)
The state government;

(b)
One of its departments or agencies, as defined in KRS 12.010 or enumerated in KRS 12.020;

(c)
A municipal corporation which exercises its authority on a statewide basis including, but not limited to, the Kentucky Employees Retirement System, Teachers' Retirement System of the State of Kentucky, Kentucky Higher Education Student Loan Corporation, Kentucky Lottery Corporation, and Kentucky Housing Corporation; and

(d)
Institutions of higher education.

(3)
KRS 45.760 to 45.810 shall not apply to:

(a)
Capital projects or bonds used directly in or for the construction or maintenance of roads, including, but not limited to, bulldozers, graders, earth movers, and real estate purchased for rights-of-way; and

(b)
Political subdivisions, except for those defined in KRS 12.010, enumerated in KRS 12.020, or created as a municipal corporation which exercises its authority on a statewide basis including, but not limited to, the Kentucky Employees Retirement System, Teachers' Retirement System of the State of Kentucky, Kentucky Higher Education Student Loan Corporation, Kentucky Lottery Corporation, Kentucky Housing Corporation, or any entity with a governing body whose membership is substantially similar to the membership of the governing body of a municipal corporation which exercises its authority on a statewide basis. However, the provisions of KRS 45.750 to 45.810 shall not apply to acquisition or maintenance of any building or land which is purchased as a legal investment by any of the state retirement systems, which is not to be occupied by the retirement system, and which is financed solely with those assets of the retirement system used for investment purposes.

Section 3.   KRS 45.763 is amended to read as follows:

(1)
Notwithstanding any statutory provisions to the contrary, any state agency as defined in KRS 7A.010, institution of higher education defined as an institution in KRS 164A.550, or affiliated corporation as defined in KRS 164A.550, shall obtain authorization from the General Assembly prior to entering into an agreement identified in subsection (2) of this section. The General Assembly authorization shall occur only when the General Assembly enacts legislation specifically authorizing the agreement.

(2)
General Assembly authorization shall be required for an agreement for the use, purchase, or acceptance of real property of any value, or equipment with a value in excess of five[four] hundred thousand dollars ($500,000)[($400,000)], if:

(a)
The agreement provides that the state, a state agency, institution of higher education, or affiliated corporation will become the owner of the real property or equipment at any time; and

(b)
All or any portion of the purchase price of the real property or equipment is funded through the issuance of a financial instrument which requires payment of principal and interest over time, including, but not limited to, notes, bonds, securities, and certificates of participation, regardless of the identity of the issuer.

Section 4.   KRS 48.010 is amended to read as follows:

As used in this chapter, unless the context requires otherwise:

(1)
"Account" is a technical accounting term meaning a formal record in which related transactions and events, (i.e., expenditures, receipts, encumbrances, and inter-account charges or credits) which occur during a specific period of time, are summarized and accumulated.

(2)
"Activities" means those actions or services performed by a budget unit which depict in a quantitative manner the fulfillment of lawful purposes.

(3)
Appropriation-related terms are defined for procedures prescribed by this chapter as follows:

(a)
"Appropriation" means an authorization by the General Assembly to expend, from public funds, a sum of money not in excess of the sum specified, for the purposes specified in the authorization and under the procedure prescribed in this chapter;

(b)
"Appropriation provision" means a section of any enactment by the General Assembly which is not provided for by this chapter and which authorizes the expenditure of public funds other than by a general appropriation bill;

(c)
"General appropriation bill" means an enactment by the General Assembly that authorizes the expenditure of public funds in an executive, judicial, or legislative branch budget bill as provided for by this chapter.

(4)
"Budget" means the complete financial plan for each fiscal year contained in a branch budget bill provided for by this chapter.

(5)
"Branch budget bill" means an enactment by the General Assembly which provides appropriations and establishes fiscal policies and conditions for the biennial financial plan of each branch of government.

(6)
"Branch budget recommendation" means the recommendations to the General Assembly of the Governor for the executive branch and for fiscal matters related to the function of the government of the Commonwealth, the Chief Justice for the judicial branch, and the Legislative Research Commission for the legislative branch, accompanied by an estimate of the receipts and expenditures for each branch and accompanying explanations provided for by this chapter for the next two (2) fiscal years.

(7)
"Budget unit request" means a detailed statement of the financial requirements of a budget unit by principal budget class, and an estimate of its receipts and expenditures for the next two (2) fiscal years, with the accompanying explanations provided for by this chapter.

(8)
"Budget unit" or "appropriation unit" means any subdivision of any branch of government, however designated in any branch budget bill.

(9)
"Capital outlay" means the exchange of values involved in acquiring lands, buildings, equipment, or other permanent properties, or in their construction, development, or permanent improvement.

(10)
"Disbursement" means cash actually paid out for any purpose.

(11)
"Employee" means the lawful incumbent of a position.

(12)
"Expenditure" means cash actually paid out or an exchange of value for any purpose.

(13)
"Fund" means an independent fiscal and accounting entity with a self-balancing set of accounts recording cash or other resources or both together with all related liabilities, obligations, reserves, and equities which are segregated for the purpose of carrying on specific activities in accordance with legal restrictions or other limitations, to include:

(a)
"General Fund." This fund shall consist of all moneys, not otherwise restricted, available for the general operations of state government.

(b)
"Bond Debt Related Fund." This fund shall consist of all outstanding bonded debt liability and related funds of state government, including all revenue bonds issued by or approved by the State Property and Buildings Commission. Accounts necessary to assure integrity of trust indentures shall be maintained. Funds appropriated for debt service shall be allotted to these accounts and any excess of appropriation over net requirements for principal, interest, and reserves for any issue shall lapse to the surplus account of the general fund if general funds are a part of the appropriation for that budget unit.

(c)
"Capital Construction Fund." This fund shall consist of moneys appropriated under the provision of KRS 45.750 to 45.800 for capital construction projects, except road construction projects, for all budget units of state government.

(d)
"Federal Fund." This fund shall include all receipts from the federal government for any purpose.

(e)
"Fiduciary Fund." This fund shall consist of moneys held by a budget unit in a trustee capacity.

(f)
"Restricted Fund." This fund shall consist of budget unit receipts restricted as to purpose by statute.

(g)
"Road Fund." This fund shall consist of money derived from excise or license taxation relating to gasoline and other motor fuels, and moneys derived from fees, excise or license taxation relating to registration, operation, or use of vehicles for use on public highways. A separate record of each source of receipt within this fund group shall be maintained.

(14)
"Principal budget class" includes the following:

(a)
"Capital outlay" means the exchange of values involved in acquiring lands, buildings, or other permanent properties, or in their construction, development, or permanent improvement estimated to cost less than five[four] hundred thousand dollars ($500,000)[($400,000)], and items of equipment or other capital items estimated to cost less than two[one] hundred thousand dollars ($200,000)[($100,000)].

(b)
"Debt service" means the amount of money required to pay the interest, principal, and required contributions to accumulate moneys for future retirement of lawfully incurred debt.

(c)
"Grants, loans, or benefits" means expenditures for any grant, aid, loan, or relief payment to individuals, organizations, or jurisdictions not otherwise classified pursuant to this chapter.

(d)
"Operating expenses" means expenditures directly attributable to the operation of state government not otherwise classified pursuant to this chapter.

(e)
"Personnel costs" means the salaries, wages, benefits (including but not limited to, employer share of FICA, retirement contributions, insurance, unemployment insurance, workers' compensation), and increments of all officers and employees, and payment to persons awarded personal service contracts.

(15)
"Receipts" includes the following:

(a)
"Nonrevenue receipts" means values accruing that either decrease an asset or create a liability.

(b)
"Operating receipts" means cash received by a budget unit for services rendered, or from the sale of materials, goods, or supplies created by the budget unit or of items held for resale.

(c)
"Revenue receipts" means values accruing as a result of taxation or revenues, or both, and without resultant increase in liabilities or decrease in assets, whether such values are represented by cash actually received or by amounts due and payable, or partly by each.

(16)
"Writing" or "written" means letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

Section 5.   KRS 148.810 is amended to read as follows:

(1)
Funds in the park capital maintenance and renovation fund shall be used for the maintenance and renovation of park facilities. Maintenance shall include equipment purchases, used primarily in the maintenance of infrastructure and park facilities, and expenditures related to preventative maintenance of capital assets. Renovation includes the replacement of depreciable assets, including furnishings, and purchase of depreciable assets which enhance the quality of the parks.

(2)
In no case shall the moneys from the fund be expended on:

(a)
New capital project construction;

(b)
Any new maintenance or renovation project estimated to cost five[four] hundred thousand dollars ($500,000)[($400,000)] or more in cash or other consideration; or

(c)
Any new item of equipment estimated to cost two[one] hundred thousand dollars ($200,000)[($100,000)] or more in cash or other consideration.

(3)
Moneys in the park capital maintenance and renovation fund may be used to provide additional funding for any capital project, as defined in KRS 45.750, that received line item authorization from the General Assembly in any executive branch budget bill only if the state budget director or the director's designee submits the proposed allocation to the Capital Projects and Bond Oversight Committee at least fourteen (14) days prior to the committee meeting, in accordance with the provisions of KRS 45.800.

(4)
Notwithstanding the provisions of KRS 45.760(13), moneys in the park capital maintenance and renovation fund shall not be used to provide additional funding for any capital project, as defined in KRS 45.750, that received line item authorization from the General Assembly in any executive branch budget bill, and that has already received maximum additional funding as permitted by KRS 45.760(13) unless the state budget director or the director's designee submits the proposed allocation to the Capital Projects and Bond Oversight Committee at least fourteen (14) days prior to the committee meeting, in accordance with the provisions of KRS 45.800. In addition to the requirements of KRS 45.800, the submission shall include a written certification that:

(a)
Due to extraordinary circumstances, which shall be described, additional funds are necessary for the project to be completed in a manner that will allow it to serve its intended purpose; and

(b)
The use of funds from the parks capital maintenance and renovation fund do not unduly compromise the routine maintenance and renovation needs that the fund was created to address.

(5)
The commissioner shall, by September 1 of each year, report to the Legislative Research Commission the receipts, expenditures, and any amounts carried forward for the fiscal year ending on June 30 of that year from the fund established in KRS 148.800.

Section 6.   KRS 154A.060 is amended to read as follows:

(1)
The corporation shall conduct and administer lottery games which will result in maximization of revenues to the Commonwealth of Kentucky while at the same time provide entertainment to its citizens. It shall be the duty of the corporation, its employees, and the members of the board to provide for the effective operation of lottery games which insure the integrity of the lottery and maintain the dignity of the Commonwealth and the general welfare of its citizens. The corporation, in pursuit of the attainment of the objectives and the purposes of this chapter, may:

(a)
Sue and be sued in its corporate name;

(b)
Adopt a corporate seal and a symbol;

(c)
Hold copyrights, trademarks, and service marks, and enforce its rights with respect thereto;

(d)
Appoint agents upon which process may be served;

(e)
Enter into written agreements with one (1) or more other states for the operation, marketing, and promotion of a joint lottery or joint lottery games;

(f)
Acquire real property and make improvements thereon. These acquisitions shall be reported to the Capital Projects and Bond Oversight Committee for its review and determination in accordance with KRS 45.750 to 45.810; and

(g)
Make, execute, and effectuate any and all agreements or contracts including:

1.
Contracts for the purchase of such goods and services as are necessary for the operation and promotion of the state lottery. Proposed purchases of major items of equipment estimated to cost two[one] hundred thousand dollars ($200,000)[($100,000)] or more and proposed purchases of items of equipment where the estimated contract price for all the items of equipment taken together is five[four] hundred thousand dollars ($500,000)[($400,000)] or more shall be reported to the Capital Projects and Bond Oversight Committee for its review and determination in accordance with the provisions of KRS 45.750 to 45.810. A contract shall not be artificially divided to cause an estimated contract price to fall below the five[four] hundred thousand dollar ($500,000)[($400,000)] threshold. Contracts for personal service shall be reviewed in accordance with KRS 45A.690 to 45A.725.

2.
Contracts to incur debt in its own name and enter into financing agreements with the Commonwealth, its own agencies, or with a commercial bank, excluding the authority to issue bonds.

(2)
The corporation shall:

(a)
Supervise and administer the lottery in accordance with the provisions of this chapter and the administrative regulations adopted by the board;

(b)
Submit monthly and annual reports to the Governor, the President of the Senate, and the Speaker of the House of Representatives containing financial statements which include but are not limited to disclosure of gross revenues, expenses, and net proceeds for the period;

(c)
Adopt by administrative regulation a system of continuous internal audits;

(d)
Maintain weekly or more frequent records of lottery transactions, including distribution of tickets to lottery retailers, revenues received, claims for prizes, prizes paid, and all other financial transactions of the corporation;

(e)
Adopt by administrative regulation a code of ethics for officers and employees of the corporation to carry out the standards of conduct established by the provisions of this chapter;

(f)
Include capital projects, as defined in KRS 45.750(1)(f), which exceed the thresholds set forth in KRS 154A.060(1)(g)1. in the budget unit request submitted by the corporation to the Finance and Administration Cabinet pursuant to KRS 48.050. In the budget unit request submitted by the corporation, a contingency item for acquisition of the on-line central system, all related equipment, and any other equipment owned by vendors of the corporation relating to computer-generated lottery games from the corporation's vendors shall be stated separately from all other equipment. Further, if the identification of specific projects requiring the acquisition of equipment in the nature of computer systems, communications equipment and related peripheral devices, and operating system software cannot be ascertained with absolute certainty at the time the corporation is required to submit its budget unit request, the corporation shall be entitled to submit a general request for the equipment without individually identifying specific projects, together with a maximum amount to be allocated for the equipment, in the budget unit request;

(g)
The Kentucky Lottery Corporation and the Cabinet for Families and Children shall develop a system to allow the Kentucky Lottery Corporation to receive a list of delinquent child support obligors from the Cabinet for Families and Children on a monthly basis. The Kentucky Lottery Corporation shall withhold delinquent amounts from prizes of winners that appear on the list. This system shall be timely and shall not create an unavoidable delay in the payment of a lottery prize; and

(h)
The Kentucky Lottery Corporation and the authority shall develop a system to allow the Kentucky Lottery Corporation to receive on a periodic basis a list of persons declared in default of repayment obligations under financial assistance programs in KRS Chapters 164 and 164A. The Kentucky Lottery Corporation shall withhold from a person's prize winnings the amount of the defaulted loan and shall transfer the amount to the authority to credit the account of the person in default. Any amount remaining after the deduction of the loan amount shall be paid to the person.

Section 7.   KRS 164A.585 is amended to read as follows:

(1)
Subject to authorization by the General Assembly and KRS 164A.580, the governing boards may make plans and specifications, advertise for bids, let contracts or incur any financing commitments, either in the way of a charge against institution funds or in the way of negotiations for issuance of revenue bonds, for any capital construction projects involving the improvement of lands or the construction, alteration, reconstruction, or major repair of any building or other structure, or sewage disposal, water supply system or other utility system.

(2)
Review of construction plans for conformance with the uniform state building code shall be conducted by the Department of Housing, Buildings and Construction. The board shall not approve any such project requiring its approval in any instance where it finds that the project is not needed, or that the proposed method of financing is not sound, or in cases where the project will exceed the amount of the funds available therefor, or the work contemplated will be insufficient to accomplish the purpose of the project, or that after providing for the ordinary recurring expenses of administration and debt service and for payments under existing allotments for extraordinary expenses and capital outlay, cash will not be available in the Treasury to promptly pay for the work or that the work is to be done by employees of the institution.

(3)
Any capital construction project, except as provided in subsection (4) of this section, shall be contracted for on a competitive bid basis, and the execution of such contracts shall be approved and authorized by the board. When a capital construction project has been approved as provided in this section, in whole or in part, the board shall prepare the plans and specifications, advertise for bids, award the contracts, supervise the construction and handle the financial negotiations.

(4)
A capital construction project, the total cost of completion of which will not exceed two[one] hundred thousand dollars ($200,000)[($100,000)], may be performed by the employees of the institution or by individuals hired specifically for the project. Necessary materials and supplies shall be procured in accordance with the standard purchasing procedures and policies of the board as defined in KRS 164A.575.
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