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AN ACT relating to a civil claim against the Commonwealth for wrongful imprisonment.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 44 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, a "wrongfully imprisoned individual" means an individual who satisfies each of the following:

(a)
He or she was charged with a violation of a section of the Kentucky Revised Statutes by an indictment or information, on or after January 1, 1980, and the violation charged was a felony or capital offense;

(b)
He or she was found guilty of, but did not plead guilty to, the particular charge or a lesser included offense by the court or jury involved, and the offense of which he or she was found guilty was a felony or capital offense;

(c)
He or she was sentenced to an indefinite or definite term of imprisonment in a correctional institution operated by or contracted to the state, for the offense of which he or she was found guilty;

(d)
His or her conviction was vacated or was dismissed, or reversed on appeal, and the Commonwealth's attorney in the case cannot or will not seek any further appeal of right, or upon leave of the court, and no criminal proceeding is pending, can be brought, or will be brought by any Commonwealth's attorney or county attorney against him or her for any act associated with that conviction;

(e)
Subsequent to his or her sentencing and during or subsequent to his or her imprisonment, it was determined by a Circuit Court that the offense of which he or she was found guilty, including all lesser included offenses, either was not committed by him or her or was not committed by any person; and

(f)
During the term of his or her incarceration the individual claiming to be wrongfully imprisoned was not serving time, either concurrently or consecutively, on another sentence of imprisonment for which he or she is not a wrongfully imprisoned individual.

(2)
(a)
When a Circuit Court determines that a person is a wrongfully imprisoned individual, the court shall provide the individual with a copy of this section and shall orally inform him or her and his or her attorney of the individual's rights under this section to commence a civil claim against the Commonwealth in the Board of Claims, because of his or her wrongful imprisonment, and to be represented in that civil claim by counsel of his or her choice.

(b)
The court described in paragraph (a) of this subsection shall notify the Board of Claims, in writing, and within seven (7) days after the date of the entry of the determination that the person is a wrongfully imprisoned individual, the name and proposed mailing address of the person, and the fact that the person has the right to commence a civil action and to have legal representation as provided in this section. The Board of Claims shall maintain a list of wrongfully imprisoned individuals for whom notices are received under this section and shall create files in its office for each wrongfully imprisoned individual.

(3)
(a)
In a civil claim under this section, a wrongfully imprisoned individual has the right to have counsel of his or her own choice.

(b)
If a wrongfully imprisoned individual who is the subject of a court determination as described in subsection (2)(a) of this section does not commence a civil claim under this section within six (6) months after the entry of that determination, the Board of Claims shall send a letter to him or her, at the address set forth in the notice received from the Circuit Court or to any later address provided by the wrongfully imprisoned individual, that reminds the individual of his or her rights under this section. Until the statute of limitations provided in this section expires, the Board of Claims shall send a similar letter in a similar matter to him or her at least once each six (6) months after the sending of the first reminder.

(4)
Notwithstanding any provisions of law to the contrary, a wrongfully imprisoned individual has and may file a civil claim against the Commonwealth, in the Board of Claims, to recover a sum of money as described in this section, because of his or her wrongful imprisonment. The Board of Claims shall have original and exclusive jurisdiction over such a civil claim.

(5)
(a)
In a civil claim described in subsection (4) of this section, the complainant may establish that he or she is a wrongfully imprisoned individual by submitting to the Board of Claims a certified copy of the judgment entry of the Circuit Court associated with his or her conviction and sentencing, and a certified copy of the entry of the determination of the Circuit Court that he or she is a wrongfully imprisoned individual. No other evidence shall be required of the complainant to establish that he or she is a wrongfully imprisoned individual, and he or she shall be irrebuttably presumed to be a wrongfully imprisoned individual.

(b)
In a civil claim described in subsection (4) of this section, upon presentation of requisite proof to the Board of Claims, a wrongfully imprisoned individual is entitled to receive a sum of money that equals the total of each of the following amounts:
1.
The amount of any fine or court costs imposed and paid and the reasonable attorney's fees and other expenses incurred by the wrongfully imprisoned individual in connection with all associated criminal proceedings and appeals, and, if applicable, in connection with obtaining discharge from confinement in the state correctional institution; and

2.
For each full year that he or she was imprisoned in the state correctional institution for the offense of which he or she was found guilty, twenty-five thousand dollars ($25,000), and for each part of a year that he or she was imprisoned, a prorated share of twenty-five thousand dollars ($25,000).

(6)
(a)
If the Board of Claims determines in a civil claim as described in subsection (4) of this section that the complainant is a wrongfully imprisoned individual, it shall enter a judgment for the wrongfully imprisoned individual in the amount of the sum of money to which the complainant is entitled under subsection (5)(b) of this section. In determining that sum, the Board of Claims shall not take into account any expenses incurred by the Commonwealth or any of its political subdivisions in connection with the arrest, prosecution, and imprisonment of the wrongfully imprisoned individual, including but not limited to expenses for food, clothing, shelter, and medical services. The wrongfully imprisoned individual shall not be entitled to compensation for legal expenses borne by the Commonwealth in his or her defense.

(b)
If the wrongfully imprisoned individual was represented in the civil claim under this section by counsel of his or her own choice, the Board of Claims shall include in the judgment entry referred to in this subsection an award for the reasonable attorney's fees of that counsel. These fees shall be paid as provided in subsection (7) of this section.

(c)
The Commonwealth consents to a civil claim by a wrongfully imprisoned individual because his or her imprisonment was wrongful, and to liability on its part because of that fact, only as provided in this section. However, this section does not affect any liability of the Commonwealth or its employees to a wrongfully imprisoned individual on a claim for relief that is not based on the fact of his or her wrongful imprisonment, including but not limited to a claim for relief that arises out of circumstances occurring during his or her confinement in the state correctional institution.

(7)
The Board of Claims shall forward a certified copy of a judgment under subsection (6) of this section to the State Treasurer. The State Treasurer shall take all actions necessary to cause the payment of the judgment out of the State Treasury.

(8)
To be eligible to recover a sum of money as described in this section because of his or her wrongful imprisonment, a wrongfully imprisoned individual shall not have been, prior to the effective date of this Act, the subject of an act of the General Assembly that authorized an award of compensation for his or her wrongful imprisonment.

(9)
A claim under this section to recover compensation for wrongful imprisonment shall be commenced no later than two (2) years after the date of the entry of the determination of a Circuit Court that he or she is a wrongfully imprisoned individual.

(10)
A claim and the payment thereof shall not be subject to the limitation for damage claims provided for in KRS 44.070.

Page 1 of 5
BR122400.100-1224



