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CHAPTER 69
(HB 634)

AN ACT relating to the taxation of mobile telecommunications.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:
Section 1. KRS 139.100 is amended to read as follows:

"Retail sale" or "sale at retall" means:

@

(b)

1. A sale for any purpose other than resale in the regular course of business of
tangible personal property, or

2. The furnishing of the facilities and services mentioned in subsection (2) of this
section;

The delivery in this state of tangible personal property by an owner or former owner
thereof or by afactor, or agent of such owner, former owner or factor, if the delivery is
to a consumer or person for redelivery to a consumer pursuant to aretail sale made by
a retailer not engaged in business in this state. The person making the delivery shall
include the retail selling price of the property in his gross receipts.

"Retall sale" or "sale at retail” shall include but shall not be limited to the following:

@

(b)
(©
(d)

(€

The rental of any room or rooms, lodgings, or accommodations furnished by any hotel,
motel, inn, tourist camp, tourist cabin, or any other place in which rooms, lodgings, or
accommodations are regularly furnished to transients for a consideration. The tax shall
not apply, however, to rooms, lodgings, or accommodations supplied for a continuous
period of thirty (30) days or more to an individual;

The furnishing of sewer services,
The sale of admissions, except, those taxed under KRS 138.480;

The furnishing of communications services, other than mobile telecommunications
services asdefined in 4 U.S.C. sec. 124, to a service address in this state, regardless of
where those services are billed or paid, when the communications service:

1. Originates and terminates in this state;
2. Originatesin this state; or
3.  Terminatesin this state;

The furnishing of mobile telecommunications services as defined in 4 U.S.C. sec.
124 to a customer with a service addressin this state.

For the purposes of this chapter, "communications service® means the provision,
transmission, conveyance, or routing, for a consideration, of voice, data, video, or any other
information or signals of the purchaser’s choosing to a point, or between or among points,
specified by the purchaser, by or through any electronic, radio, light, fiber optics, or any
similar medium or method now in existence or later devised. "Communications service'
includes, but is not limited to, local telephone services, long-distance telephone services,
telegraph services, teletypewriter services, teleconferencing services, private line services
involving a direct channel specifically dedicated to a customer's use between specific points,
channel services involving a path of communications between two (2) or more points, data
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transport services involving the movement of encoded information between points by means
of any electronic, radio, or other medium or method, caller ID services, voice mail and other
electronic messaging services, mobile communications service, and Internet telephony
involving telephone service in which messages originate or terminate over the public
switched telephone network but are transmitted in part using transmission control protocol,
Internet protocol, or other similar means. "Communications service" does not include any of
the following if the charges for the goods or services are separately itemized on the hill
provided to the purchaser:

@
(b)
(©

(d)
(€
(f)

(9)

Information services;
Internet access;

Installation, reinstallation, or maintenance of wiring or equipment on a customer’s
premises. However, this provision does not apply to any charge attributable to the
connection, movement, change, or termination of a communication service;

The sale of directory and other advertising and listing services,
The sale of one-way paging services,

Billing and collection services provided to another communications service provider;
or

Cable service, satellite broadcast, satellite master antenna television, and wireless
cable service, including direct to home satellite service as defined in Section 602 of
the Federal Cable Act of 1996.

(4) For the purposes of this chapter, "service address’ means:

@

(b)

(©

The location of communications equipment from which communications service is
originated or at which communications service is received by the purchaser. In the
event that this is not a defined location, as in the case of fmebHephones—paging
systems—maritime systems, air-to-ground systems, third number and calling card
cals, service address means the location of the purchaser's primary use of the
communications equipment, as determined by telephone number, authorization code,
the purchaser’s billing address, or other street address provided by the purchaser as the
location of primary use, but the address must be within the licensed service area of the
communications service provider;

In the case of a communications service, other than mobile telecommunications
services as defined in 4 U.S.C. sec. 124, paid through a credit or payment mechanism
that does not relate to a service address, such as a bank, travel, debit, or credit card, the
service address is deemed to be the address of the origination of the communications
service;, and

In the case of mobile telecommunicationsfeemmunicationst service as defined in 4

U.S.C. sec. 124 provided-underntercarrierroarming-agreements], the service address
shall be the place of prlmary useasdeflned and determlned under 4 U S C Secs. 116

SECTION 2. A NEW SECTION OF KRS CHAPTER 139 IS CREATED TO READ AS
FOLLOWS:
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As it relates to the taxation under this chapter of mobile telecommunications services as
defined in 4 U.S.C. sec. 124:

(1)

(2)

3)

The provisions of 4 U.S.C. secs. 116 to 126 are hereby adopted and incorporated by
reference.

If a customer believes that a tax, charge, fee, or assgnment of place of primary use or
taxing jurisdiction on a bill is incorrect, the customer shall notify the home service
provider about the alleged error, in writing. This notification shall include the street
address for the customer's place of primary use, the account name and number for which
the customer seeks a correction, a description of the alleged error, and any other
information that the home service provider reasonably requires. Within sixty (60) days of
receiving the customer's notification, the home service provider shall either correct the
error and refund or credit all taxes, charges, and fees incorrectly charged to the customer
within four (4) years of the customer's notification, or explain to the customer in writing
how the bill was correct and why a refund or credit will not be made.

A customer shall not have a cause of action against a home service provider for any
erroneously collected taxes, charges, or fees until the customer has exhausted the
procedure set forth in subsection (2) of this section.

Section 3. KRS 65.7629 is amended to read as follows:

The board shall administer the provisions of KRS 65.7621 to 65.7643, and shall have the
following powers and duties:

(1)

(2)

3)

(4)

(5)

(6)

To review, evaluate, and approve or disapprove the plans or plan modifications that are
submitted to the board for complying with the wireless E911 service requirements
established by the FCC order and by any rules or regulations which are or may be adopted
by the Federal Communications Commission in carrying out the FCC order;

To develop standards to be followed by the board in reviewing, evaluating, approving, or
disapproving the plans or plan modifications that are submitted to the board;

To collect the CMRS service charge from each CMRS connection with a place of primary
use, as defined in 4 U.S.C. sec. 124, within the Commonwealth. The CMRS service charge
shall be seventy cents ($0.70) per month per CMRS connection, and shall be collected in
accordance with KRS 65.7635 beginning August 15, 1998. The amount of the CMRS
service charge shall not be increased except by act of the General Assembly;

To review the rate of the CMRS service charge at least once every twenty-four (24) months
and, at its discretion, to decrease the rate or recommend that the General Assembly increase
therate if the board determines that changing the rate is necessary to achieve the purposes of
KRS 65.7621 to 65.7643. The first cost study shall be completed on or before July 1, 1999,
and shall be submitted to the Governor, the President of the Senate, and the Speaker of the
House of Representatives, and the board shall recommend, on the basis of the cost study,
whether legidation to increase the CMRS service charge should be proposed during the
2000 Regular Session of the General Assembly;

To administer and maintain the CMRS fund according to the provisions of KRS 65.7627,
and promptly to deposit all revenues from the CMRS service charge into the CMRS fund;

To make disbursements from the CMRS fund, according to the allocations and requirements
established in KRS 65.7631;
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(7) To establish procedures and guidelines to be followed by the board in reviewing, evaluating,
and approving or disapproving disbursements from the CMRS fund and requests for
disbursements made in accordance with KRS 65.7631,

(8 To resolve conflicts regarding reimbursable costs and expenses under KRS 65.7631(2) and
3);

(9 To submit annual reports to the Auditor of Public Accounts no later than sixty (60) days
after the close of each fiscal year, which shall provide an accounting for all CMRS service
charges deposited into the CMRS fund during the preceding fiscal year and all
disbursements to CMRS providers and PSAPs during the preceding fiscal year;

(10) To employ consultants, engineers, and other persons and employees as may be, in the
judgment of the board, essential to the board's operations, functions, and responsibilities,
and to fix and pay their compensation from funds available to the CMRS board,;

(11) To acquire, by gift, purchase, installment purchase, or lease, any equipment necessary to
carry out the board's purposes and duties;

(12) Toretain any and all information, including all proprietary information, that is submitted to
the board by CMRS providers and PSAPs, for the purposes of maintaining it and verifying
its accuracy;

(13) To retain, with approva by the Auditor of Public Accounts, an independent certified public
accountant who shall audit, once every twenty-four (24) months, the books of the board,
CMRS providers, and PSAPs eligible to request or receive disbursements from the CMRS
fund under KRS 65.7631 for the following purposes:

(@ To verify the accuracy of collection, receipts, and disbursements of all revenues
derived from the CMRS service charge and the number of wireless E911 callsreceived
by each PSAP eligible to request or receive disbursements from the CMRS fund,;

(b) To determine whether the revenues generated by the CMRS service charge equal,
exceed, or are less than the costs incurred in order to comply with the FCC order; and

(c) To determine the sufficiency of the funds currently being withheld for administrative
purposes under KRS 65.7631(1).

The independent certified public accountant shall make a report of the audits to the board
and to the appropriate chief executive officer or officers of the CMRS providers and PSAPs.
The board shall incorporate the auditor's findings in its studies of the CMRS service charge
required by subsection (4) of this section. All information with respect to the audits shall be
released to the public or published only in aggregate amounts which do not identify or allow
identification of numbers of subscribers or revenues attributable to individuak CMRS
providers,

(14) To ensure that all carriers have an equal opportunity to participate in the wireless E911
system;

(15) To ensurethat wireless E911 systems are compatible with wireline E911 systems; and

(16) To determine the appropriate method for disbursing funds to PSAP's based on wireless
workload under KRS 65.7631(2)(b).

SECTION 4. A NEW SECTION OF KRS 65.7621 TO 65.7643 IS CREATED TO READ
ASFOLLOWS:
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Asit relates, under KRS 65.7621 to 65.7643, to mobile telecommunications services as defined
in4U.S.C. sec. 124:

(1)

(2)

3)

(1)

(2)

3)

(4)

The provisions of 4 U.S.C. secs. 116 to 126 are hereby adopted and incorporated by
reference.

If a customer believes that a tax, charge, fee, or assgnment of place of primary use or
taxing jurisdiction on a bill is incorrect, the customer shall notify the service provider
about the alleged error in writing. This notification shall include the street address for the
customer's place of primary use, the account name and number for which the customer
seeks a correction, a description of the alleged error, and any other information that the
service provider reasonably requires. Within sixty (60) days of receiving the customer's
notification, the service provider shall either correct the error and refund or credit all
taxes, charges, and fees incorrectly charged to the customer within four (4) years of the
customer's notification, or explain to the customer in writing how the bill was correct and
why a refund or credit will not be made.

A customer shall not have a cause of action against a service provider for any
erroneously collected taxes, charges, or fees until the customer has exhausted the
procedure set forth in subsection (2) of this section.

Section 5. KRS 160.613 is amended to read as follows:

There is hereby authorized a utility gross receipts license tax for schools not to exceed three
percent (3%) of the gross receipts derived from the furnishing, within the county, of
telephonic and telegraphic communications services, electric power, water, and natural,
artificial, and mixed gas. "Gross receipts' includes all amounts received in money, credits,
property, or other money's worth in any form, as consideration for the furnishing of the
above utilities, except that "gross receipts’ shall not include amounts received for furnishing
energy or energy-producing fuels, used in the course of manufacturing, processing, mining,
or refining to the extent that the cost of the energy or energy-producing fuels used exceeds
three percent (3%) of the cost of production, and shall not include amounts received for
furnishing any of the above utilities which are to be resold.

In the event that any user of telephonic and telegraphic communications services, electrical
power, water, and natural, artificial, or mixed gas purchases the telephonic and telegraphic
communications services, electrical power, water, and natural, artificial, or mixed gas
directly from any supplier who is exempt either by state or federal law from the utility gross
receipts license tax under the provisions of subsection (1) of this section, then the consumer,
if such tax has been levied in his district, shall be liable for the tax and shall pay directly to
the county finance officer, in accordance with the provisions of KRS 160.615, a utility gross
receipts license tax for schools computed by multiplying the gross cost of all telephonic and
telegraphic communications services, electrica power, water, and natural, artificial, or
mixed gas received by the tax rate levied under the provisions of this section.

"Gross cost” shall mean the total cost of the telephonic and telegraphic communications,
electrical power, water, and natural, artificial, or mixed gas including the cost of the tangible
personal property and any services associated with obtaining the telecommunication and
telegraphic services or tangible personal property, such as gas, electricity, and water,
regardless from whom purchased.

The tax imposed by this section shall apply to mobile telecommunications services as
defined in 4 U.S.C. sec. 124 only if the customer's place of primary use is within the
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jurisdictional boundaries of the taxing jurisdiction. The provisions of 4 U.S.C. secs. 116
to 126 are hereby adopted and incorporated by reference.

(5 If a customer believes that a tax, charge, fee, or assignment of place of primary use or
taxing jurisdiction on a bill is incorrect, the customer shall notify the home service
provider about the alleged error in writing. This notification shall include the street
address for the customer's place of primary use, the account name and number for which
the customer seeks a correction, a description of the alleged error, and any other
information that the home service provider reasonably requires. Within sixty (60) days of
receiving the customer's notification, the home service provider shall either correct the
error and refund or credit all taxes, charges, and fees incorrectly charged to the customer
within four (4) years of the customer's notification, or explain to the customer in writing
how the bill was correct and why a refund or credit will not be made.

(6) A customer shall not have a cause of action against a home service provider for any
erroneously collected taxes, charges, or fees until the customer has exhausted the
procedure set forth in subsection (5) of this section.

Section 6. Sections 1 to 5 of this Act take effect for customer service bills issued after
August 1, 2002.

Approved March 26, 2002
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