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CHAPTER 18
(SB 248)

AN ACT relating to economic development.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:
Section 1. KRS 154.26-090 is amended to read as follows:

The authority, upon adoption of its final approval, may enter into, with any approved
company, an agreement with respect to its project. The terms and provisions of each
agreement, including the amount of approved costs, the amount of the license tax credit
pursuant to Section 4 of this Act, and any limitations the authority may deem necessary,
shall be determined by negotiations between the authority and the approved company,
except that each agreement shall include the following provisions:

1)

(@)

(b)

The amount the approved company may recover through inducements under this
subchapter shall not exceed seventy-five percent (75%) of approved costs.

The agreement shall set a date by which the approved company will have completed
the project. Within three (3) months of the completion date, the approved company
shall document the actual cost of the project in a manner acceptable to the authority.
The authority may employ an independent consultant or utilize technical resources to
verify the cost of the project. The approved company shall reimburse the authority for
the cost of the consultant.i;}

(©FBY  In consideration of the execution of the agreement, the approved company may

be permitted during the time not to exceed ten (10) years during which the agreement
is in effect, which time shall commence on the date of the agreement for purposes of
the inducements:

1. A credit against the Kentucky income tax imposed by KRS 141.020 or 141.040
on the income of the approved company generated by or arising out of the
economic revitalization project as determined under KRS 141.403;

2. A credlt agamst the Kentucky license tax lmposed by KRS 136 O70{—en—the

mw%al&aﬂen—p#ejeet-] as determlned under KRS 136.0704; plus

3. The aggregate assessment withheld by the approved company in each year;

(dfey}  The tax creditsferedit} allowed to the approved company shall be equal to the

lesser of the total amount of the tax liability or the amount that the company may

recover under paragraph (a) of this subsectionffiftypercent(50%)-of the-approved
eost} that has not yet been recovered,ahich-fifty-percent(50%)-shal-be] reduced by

any recovery through the collection of assessments and appropriations made under
any appropriation agreement. The credit shall be allowed for each fiscal year of the
approved company during the term of the agreement and for which a tax return of the
approved company is filed until the amount that the company may recover under
paragraph (a) of this subsectionfentire-fiftypercent{50%)-of the-approved-cost} has
been received through a combination of credits, assessments, if assessments are
elected to be imposed, and appropriations made under any appropriation agreement.
The approved company shall not be required to pay estimated income tax payments as
prescribed under KRS 141.044 or 141.305 on income from the economic revitalization
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project. Ninety (90) days after the filing of the tax return of the approved company,
the Revenue Cabinet of the Commonwealth shall certify to the authority for the
preceding fiscal year of an approved company for which a return was filed with
respect to an economic revitalization project of the approved company the state tax
liability of the approved company receiving inducements under KRS 154.26-015 to
154.26-100 and the amount of any tax credits taken pursuant to this section;

(e)eh}  The agreement shall provide that thef:
13— TFhe] term shall not be longer than the earlier of:

1.Ja} The date on which the approved company has received inducements or
withheldpwithholds} assessments equal to the amount that the company may
recover under paragraph (a) of this subsectionffifty—percent{(50%)—of-the

I ¥ : italizati iectl: or

2.Jb-}Ten (10) years from the date of the execution of the agreement.

HhE3 Prior to execution of the agreement, the eligible company shall secure from all
local governmental authorities responsible for collecting local occupational license
fees one (1) of the following:

1.Ja} A resolution or order of the local governmental entities acknowledging and
consenting to the termination or partial termination of the receipt of local
occupational license fees paid by the approved company on behalf of its
employees to the local government entities resulting from the execution of the
agreement; or

2.fb}1n lieu of the credit against the local occupational license fee, an appropriation
agreement with the authority and the local governmental entities by which the
local governmental entities will appropriate funds in an amount equal to the
amount of the credit of the local occupational license fee for the benefit of the
approved company in a manner consistent with the applicable state laws.

(g) If more than one (1) local occupational license fee is imposed upon the employees of
the approved company, the assessment imposed upon the employees shall be credited
against the local occupational license fee and shall be apportioned to each local
occupational license fee according to each local occupational license fee's proportion
to the total of all local occupational license fees for such employees. No credit, or
portion thereof shall be allowed against any local occupational license fee imposed by
or dedicated solely to a local board of education.

(N4 If in any fiscal year of the approved company during which the agreement is in
effect the total of the tax creditsfincome-tax—redit} granted to the approved company
plus the assessment collected from the wages of the employees exceeds the expended
portion of the amount that the approved company may recover under paragraph (a)

of this subsectionffifty—percent(50%)—of the—approved—costs—then—expended], the

approved company shall pay the excess to the Commonwealth as income tax.

3 If in any fiscal year of the approved company during which the agreement is in
effect the assessment collected from the wages of the employees exceeds the
expended portion of the amount that the approved company may recover under
paragraph (a) of this sectionffifty—percent(50%)—of the—approved—costs—then

expended], the assessment collected from the wages of the employees shall cease for

LEGISLATIVE RESEARCH COMMISSION PDF VERSION



CHAPTER 18 PDF p.30f 9

the remainder of that fiscal year of the approved company, the approved company
shall resume normal personal income tax and occupational license fee withholdings
from the employees' wages for the remainder of that fiscal year, and the approved
company shall remit to the Commonwealth and applicable local jurisdictions their
respective shares of the excess assessment collected on the withholding filing date for
employees’ wages next succeeding the first date when the approved company
collected excess assessments.

()}  All proceeds of any loan or other financing incurred in connection with the
economic revitalization project shall be expended by the approved company within
five (5) years from the date of the revitalization agreement. In the event that all
proceeds of any loan or other financing incurred in connection with the economic
revitalization project are not fully expended within the five (5) year period, the
authorized inducements shall automatically be reduced to and shall not be greater than
the amount of proceeds actually expended by the approved company within the five
(5) year period.

(2) If the approved company elects to utilize the assessment as prescribed in KRS 154.26-100,
it shall not assess the wages of an employee who is party to an individual employment

contract with the approved companyfa—vote—of-the—employees—shall-be—taken—bythe

(3)6)}  Neither the appropriation agreement nor the agreement shall be transferable or
assignable by the approved company without the expressed written consent of the authority.

Section 2. KRS 154.26-100 is amended to read as follows:

(1) The approved company may require that each employee subject to the income tax imposed
by KRS 141.020, whose job was preserved or created as a result of the project, as a
condition of employment or the retention of employment, agree to pay an assessment, not to
exceed, during any fiscal year of the approved company, fivefsix} percent (5%){6%)} of the
gross wages of each employee subject to the income tax imposed by KRS 141.020 whose
job was retained or created as a result of the project, unless;

(@) Thel—However—ifthe} appropriation agreement is consummated, in which case the
assessment shall be fourffive} percent (4%)H5%)} of each employee's gross wages
subject to the income tax imposed by KRS 141.020;
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(b) The local government or governments in which the project is located have a local
occupational license fee of less than one percent (1%) and agree to forgo all of their
local occupational license fee, in which case the assessment shall equal four percent
(4%) plus the percentage of the local occupational license fee that the local
government or governments have agreed to forgo; or

(c) The local government or governments in which the project is located have no
occupational license fee, in which case the assessment shall be four percent (4%).

Each assessed employee shall be entitled to a credit against his Kentucky income tax
required to be withheld under KRS 141.310 in the form of a simultaneous adjustment
equal to four-fifths (4/5)fwe-thirds-(2/3)} of the assessment, unless:

(@) Thef—eriftthe} appropriation agreement is consummated, in which case the credit
shall be equal to one hundred percent (100%)ffour-fifths{4/5)} of the assessment;

(b) The local government or governments in which the project is located have a local
occupational license fee of less than one percent (1%) and agree to forgo all of their
local occupational license fee, in which case the credit shall be equal to the total
assessment less the local occupational license fee; or

(c) If the local government or governments in which the project is located have no local
occupational license fee, in which case the credit shall be equal to one hundred
percent (100%) of the assessment.

Each assessed employee also shall be entitled to a credit against his local occupational
license fee in the form of a simultaneous adjustment of his local occupational license fee
withholding equal to one-fifth (1/5)fere-sixth-(1/6)} of the assessment, unless:

(@) The appropriation agreement is consummated; or

(b) The local occupational license fee is less than one percent (1%), in which case the
credit shall equal the same amount as the local occupational license fee.

If an approved company shall elect to impose the assessment as a condition of employment
or the retention of employment, it shall deduct the assessment from each paycheck of each
employee subject to subsections (2) and (3) of this section.

Any approved company collecting an assessment as provided in subsection (1) of this
section shall make its payroll books and records available to the authority at such
reasonable times as the authority shall request, and shall file with the authority the
documentation respecting the assessment the authority may require.

Any assessment of the wages of the employees of an approved company pursuant to
subsection (1) of this section shall permanently lapse upon expiration or termination of the
agreement.

By October 1 of each year, the Revenue Cabinet of the Commonwealth shall certify to the
authority, in the form of an annual report, aggregate income tax credits claimed on tax
returns filed during the fiscal year ending June 30 of that year and job revitalization
assessment fees taken during the prior calendar year by approved companies with respect to
their economic revitalization projects under this subchapter, and shall certify to the
authority, within ninety (90) days from the date an approved company has filed its state
income tax return, when an approved company has taken income tax credits equal to its
total inducements.
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SECTION 3. A NEW SECTION OF SUBCHAPTER 26 OF KRS CHAPTER 154 IS

CREATED TO READ AS FOLLOWS:

1)

(2)

1)

(2)

(3)

(4)

(5)

(6)

If, prior to the effective date of this Act, the authority has given its preliminary approval
designating an eligible company as a preliminarily approved company and authorizing
the undertaking of an economic revitalization project, but has not entered into a final
agreement with the company, the company shall have the one-time option to:

(@) Operate under the existing agreement as preliminarily approved; or

(b) Request the authority to amend the agreement to comply with the amendments in
Sections 1, 2, 4, and 5 of this Act.

If, prior to the effective date of this Act, the authority has entered into a final agreement
with an eligible company, and if the final agreement is still in effect, the company shall
have the one-time option to:

(@) Operate under the existing final agreement; or

(b) Request the authority to amend only the employee assessment portion of the final
agreement to comply with the amendment in Section 2 of this Act.

Section 4. KRS 136.0704 is amended to read as follows:
As used in this section, unless the context requires otherwise:

(@ "Approved company"” means a company approved under KRS 154.26-010 and subject
to license tax under KRS 136.070;

(b) "Economic revitalization project” shall have the same meaning as set forth in KRS
154.26-010; and

(c) "Tax credit" means the tax credit allowed in KRS 154.26-090(1)(c)fb}}2.

An approved company that entered into a revitalization agreement prior to the effective
date of this Act shall:

(@ Compute the company's total license tax due as provided by KRS 136.070; and

(b) Compute the license tax due excluding the capital attributable to an economic
revitalization project.

The tax credit shall be the amount by which the tax computed under subsection (2)(a) of this
section exceeds the tax computed under subsection (2)(b) of this section; however, the
credit shall not exceed the limits set forth in KRS 154.26-090.

The capital attributable to an economic revitalization project shall be determined by a
formula approved by the Revenue Cabinet.

For an approved company that enters into a revitalization agreement after the effective
date of this Act, the tax credit shall be negotiated pursuant to Section 1 of this Act, but
shall not exceed one hundred percent (100%) of the computed license tax attributable to
the location of the economic revitalization project. In no case shall the tax credit exceed
the limits set forth in Section 1 of this Act.

The license tax attributable to a revitalization project shall be determined by a formula
approved by the Revenue Cabinet.
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The Revenue Cabinet may promulgate administrative regulations and require the filing of
forms designed by the Revenue Cabinet to reflect the intent of KRS 154.26-010 to 154.26-
100 and the allowable income tax credit which an approved company may retain under KRS
154.26-010 to 154.26-100.

Section 5. KRS 141.310 is amended to read as follows:

Every employer making payment of wages on or after January 1, 1971, shall deduct and
withhold upon the wages a tax determined under KRS 141.315 or by the tables authorized
by KRS 141.370.

If wages are paid with respect to a period which is not a payroll period, the amount to be
deducted and withheld shall be that applicable in the case of a miscellaneous payroll period
containing a number of days, including Sundays and holidays, equal to the number of days
in the period with respect to which the wages are paid.

In any case in which wages are paid by an employer without regard to any payroll period or
other period, the amount to be deducted and withheld shall be that applicable in the case of
a miscellaneous payroll period containing a number of days equal to the number of days,
including Sundays and holidays, which have elapsed since the date of the last payment of
wages by the employer during the calendar year, or the date of commencement of
employment with the employer during the year, or January 1 of the year, whichever is the
later.

In determining the amount to be deducted and withheld under this section, the wages may,
at the election of the employer, be computed to the nearest dollar.

The tables mentioned in subsection (1) of this section take into consideration the deductible
federal income tax. If Congress changes substantially the federal income tax, the cabinet
shall make the change in these tables necessary to compensate for any increase or decrease
in the deductible federal income tax.

The cabinet may permit the use of accounting machines to calculate the proper amount to be
deducted from wages when the calculation so permitted produces substantially the same
result set forth in the tables authorized by KRS 141.370. Prior approval of the calculation
shall be secured from the cabinet at least thirty (30) days before the first payroll period for
which it is to be used.

The cabinet may, by regulations, authorize employers:

(@) To estimate the wages which will be paid to any employee in any quarter of the
calendar year;

(b) To determine the amount to be deducted and withheld upon each payment of wages to
the employee during the quarter as if the appropriate average of the wages estimated
constituted the actual wages paid; and

(c) To deduct and withhold upon any payment of wages to the employee during the
quarter the amount necessary to adjust the amount actually deducted and withheld
upon the wages of the employee during the quarter to the amount that would be
required to be deducted and withheld during the quarter if the payroll period of the
employee was quarterly.

The cabinet may provide by regulation, under the conditions and to the extent it deems
proper, for withholding in addition to that otherwise required under this section and KRS
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141.315 in cases in which the employer and the employee agree to the additional
withholding. The additional withholding shall for all purposes be considered tax required to
be deducted and withheld under this chapter.

Effective January 1, 1992, any employer required by this section to withhold Kentucky
income tax who assesses and withholds from employees the job assessment fee provided in
KRS 154.24-110 may offset a portion of the fee against the Kentucky income tax required
to be withheld from the employee under this section. The amount of the offset shall be four-
fifths (4/5) of the amount of the assessment fee withheld from the employee or the
Commonwealth's contribution of KRS 154.24-110(3) applies. If the provisions in KRS
154.24-150(3) or (4) apply, the offset, the offset shall be one hundred percent (100%) of the
assessment.

Any employer required by this section to withhold Kentucky income tax who assesses and
withholds from employees an assessment provided in KRS 154.22-070 or KRS 154.28-110
may offset the fee against the Kentucky income tax required to be withheld from the
employee under this section.

AnyjEffective January—1—1992—any} employer required by this section to withhold

Kentucky income tax who assesses and withholds from employees the job assessment fee
provided in KRS 154.26-100 may offset a portion of the fee against the Kentucky income
tax required to be withheld from the employee under this section. The amount of the offset
shall be four-fifths (4/5)ftwe-thirds{2/3)}} of the amount of the assessment fee withheld
from the employee, or if the agreement under KRS 154.26-090(1)(f)ie)2.fb is
consummated, the offset shall be one hundred percent (100%)Heour-fifths{4/5)} of the
assessment fee.

Any employer required by this section to withhold Kentucky income tax who assesses and
withholds from employees the job development assessment fee provided in KRS 154.23-
055 may offset a portion of the fee against the Kentucky income tax required to be withheld
from the employee under this section. The amount of the offset shall be equal to the
Commonwealth's contribution as determined by KRS 154.23-055(1) to (3).

Any employer required by this section to withhold Kentucky income tax may be required to
post a bond with the cabinet. The bond shall be a corporate surety bond or cash. The amount
of the bond shall be determined by the cabinet, but shall not exceed fifty thousand dollars
($50,000).

The Commonwealth may bring an action for a restraining order or a temporary or
permanent injunction to restrain or enjoin the operation of an employer's business until the
bond is posted or the tax required to be withheld is paid or both. The action may be brought
in the Franklin Circuit Court or in the Circuit Court having jurisdiction of the defendant.

Section 6. KRS 154.26-010 is amended to read as follows:

As used in this subchapterfkRS-154-26-015-t0-154.26-100], unless the context clearly indicates

otherwise:

(1)

"Agreement” means a revitalization agreement entered into, pursuant to KRS 154.26-090,
on behalf of the authority and an approved company with respect to an economic
revitalization project;

LEGISLATIVE RESEARCH COMMISSION PDF VERSION



(2)

3)

(4)

(5)

(6)
(7)

(8)
(9)

CHAPTER 18 PDF p. 8 0of 9

"Agribusiness” means any activity involving the processing of raw agricultural products,
including timber, or the providing of value-added functions with regard to raw agricultural
products;

"Appropriation agreement” means an agreement entered into, pursuant to KRS 154.26-
090(1)(f)HeH2.fb-}, among the approved company, the authority, and local governmental
entities with respect to appropriations by these local governmental entities for the benefit of
the approved company;

"Approved company" means any eligible company approved by the authority pursuant to
KRS 154.26-080 requiring an economic revitalization project;

"Approved costs" means:

(@) Obligations incurred for labor and to vendors, contractors, subcontractors, builders,
suppliers, deliverymen, and materialmen in connection with the acquisition,
construction, equipping, rehabilitation, and installation of an economic revitalization
project;

(b) The cost of contract bonds and of insurance of all kinds that may be required or
necessary during the course of acquisition, construction, equipping, rehabilitation, and
installation of an economic revitalization project which is not paid by the vendor,
supplier, deliveryman, contractor, or otherwise provided;

(c) All costs of architectural and engineering services, including estimates, plans and
specifications, preliminary investigations, and supervision of construction,
rehabilitation and installation, as well as for the performance of all the duties required
by or consequent upon the acquisition, construction, equipping, rehabilitation, and
installation of an economic revitalization project;

(d) All costs required to be paid under the terms of any contract for the acquisition,
construction, equipping, rehabilitation, and installation of an economic revitalization
project;

(e) All costs required for the installation of utilities, including, but not limited to, water,
sewer, sewer treatment, gas, electricity, communications, and railroads, and including
off-site construction of the facilities paid for by the approved company; and

()  All other costs comparable with those described above;
"Assessment” means the job revitalization assessment fee authorized by KRS 154.26-100;

"Authority” means the Kentucky Economic Development Finance Authority created by
KRS 154.20-010;

"Commonwealth" means the Commonwealth of Kentucky;

"Economic revitalization project” or "project” means the acquisition, construction,
equipping, and rehabilitation of machinery and equipment, constituting fixtures or
otherwise, and with respect thereto, the construction, rehabilitation, and installation of
improvements of facilities necessary or desirable for the acquisition, construction,
installation, and rehabilitation of the machinery and equipment, including surveys;
installation of utilities, including water, sewer, sewage treatment, gas, electricity,
communications, and similar facilities; and off-site construction of utility extensions to the
boundaries of the real estate on which the facilities are located, all of which are utilized to
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improve the economic situation of the approved company to allow the approved company to
remain in operation and retain or create jobs;

"Eligible company" means any corporation, limited liability company, partnership,
registered limited liability partnership, sole proprietorship, business trust, or any other
entity:

(@ Employing or intending to employ full-time a minimum of twenty-five (25) persons
engaged in manufacturing or agribusiness operations at the same facility, whether
owned or leased, located and operating within the Commonwealth on a permanent
basis for a reasonable period of time preceding the request for approval by the
authority of an economic revitalization project, including facilities where
manufacturing or agribusiness operations has been temporarily suspended and which
meets the standards promulgated by the authority pursuant to KRS 154.26-080; or

(b) Having a base contract for annual delivery of at least four (4) million tons of coal
mined within the Commonwealth and employing a minimum of five hundred (500)
persons engaged in coal mining and processing operations at facilities, whether owned
or leased, located and operating within the Commonwealth on a permanent basis for a
reasonable period of time preceding the request for approval by the authority of an
economic revitalization project, including facilities on or adjacent to where coal
mining and processing operations have been temporarily suspended or severely
reduced, and which meets the standards promulgated by the authority under KRS
154.26-080;

"Final approval” means the action taken by the authority authorizing the eligible company
to receive inducements under this subchapter;

"Inducements” means the Kentucky tax credit and the job revitalization assessment fee as
prescribed in KRS 154.26-090 and 154.26-100;

"Manufacturing™ means any activity involving the manufacturing, processing, assembling,
or production of any property, including the processing that results in a change in the
condition of the property and any related activity or function, together with the storage,
warehousing, distribution, and related office facilities;

"Coal mining and processing” means activities resulting in the eligible company being
subject to the tax imposed by KRS Chapter 143;

"Preliminary approval” means the action taken by the authority conditioning final approval
by the authority upon satisfaction by the eligible company of the requirements under this
subchapter; and

"State agency" means any state administrative body, agency, department, or division as
defined in KRS 42.010, or any board, commission, institution, or division exercising any
function of the state which is not an independent municipal corporation or political
subdivision.

Approved March 26, 2004
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