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Public Hearings Scheduled

DEPARTMENT FOR HUMAN RESOURCES

A public hearing will be held on April 6, 1982, at 9:00 a.m. at the Vital Statistics Conference Room, 1st
Floor, DHR Building, Frankfort, on the following regulations:

902 KAR 4:020. Careofeyes. [BKy.R. 938]
804 KAR 1:012: Inpatient hospital services. [8 Ky.R. 939]
DEPARTMENT OF INSURANCE

A public hearing will be held on April 1, 1882, at the Department of Insurance, 151 Elkhorn Court,
Frankfort, on the regulations listed below at the following times:

9:00 a.m 806 KAR 26:010. Proxies, consents and authorization. [8 Ky.R. 926]
9:15a.m 806 KAR 9:170. Minimum score of examination for license. [8 Ky.R. 954]
:30a.m 806 KAR 9:070. Examination retake limits. f8 Ky.R. 926
9:45a.m 806 KAR 9:011. Repeal of 806 KAR 2:010. {8 Ky.R. 954
10:00a.m 806 KAR 38:060. Cancellation of enrollees’ covera 48 Ky.R. 959]
10:45a.m 806 KAR 2:020. Interestand rewards prohibited. %8 y.R. 925]
11:00a.m 806 KAR 17:070. Filing procedures for health insurance rates; experience data on

ndividual Medicare supplement policies. [8 Ky. . 955]

A public hearing will be held on May 3, 1982, at the Department of Insurance, 151 Elkhorn Court,
Frankfort, on the regulations listed below at the folowing times:

9:00 a.m.
9:15a.m.
10:00a.m.

806 KAR 9:091. Repeal of 806 KAR 9:090. [ 8 Ky.R. 1130]
806 KAR 12:070. Application requirements. [8 Ky.R. 1130]
806 KAR 17:060. Mmsmum standards for Medicare supplement policies. [8 Ky.R. 1055]

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION

A public hearing will be held on April 29, 1882, at 10:00 a.m. at the 1st Floor Auditorium, State Office

Building, High & Clinton Streets, Frankfort, on the following regulations:

401 KAR 50:015.
401 KAR 50:035.
401 KAR 50:055.
401 KAR51:010.
401 KARS51:017.
401 KAR51:052.
401 KAR 51:055.
401 KAR59:018.
401 KAR 59:101.
401 KAR59:175.
401 KAR 59:210.
401 KAR59:212.
401 KAR 61:055.
401 KAR61:056.
401 KAR 61:085.
401 KAR61:120.
401 KAR61:122.
401 KAR 63:031.

Documents m«:arpom%&d b% reference. [8 Ky.R. 1035]

Permits and compliance scheduies. 8 Ky R. 1037]

General compliance requi rements RV .R. 1041]

Attainment status desagnat ions. 1044]

Prevention of significant deteri m'at on of air quality. [8 Ky.R. 1112]

Review of new sources in or impacting upon non-attainment areas. [8 Ky.R. 1120]

Controlled trading. {8 Ky.R. 1125]

New stationary gas turbines. [8 Ky.R. 1046]

New bulk gasoline plants. [8 Ky.R. 1049]

New service s‘taf: ions. [& Ky.R. 1050}

New fabric, vinyl and paper surface coating operations. [8 Ky.R. 910

New graphsc arts facilities using rotogravure and ﬂexo%zaphy ([)
xisting loading facilities at bulk gascline terminals. [8

Existing bulk gasoling plants. [8 Kky.R. 1052]

Existing service stations. [8 Ky.R. 1054]

Existing fabric, vinyl and paper surface coating operations. [8 Ky.R. 913}:(

Existing graphic arts facilities using rotogravure and flexography. [8 Ky.R. 915]

Leaks from gasoline tank trucks. [E Ky.R. 1129]

}2 912]

A public hearing will be held on May 3, 1982, at 10:00 a.m. at the Auditorium, Capital Plaza Tower,
Frankfort, on the following regulations:

401 KAR 2:050. Waste management definitions. [8 Ky.R. 1002]

401 KAR 2:060. Hazardous waste site or fac lity permit process and application. [8 Ky.R. 1008]

401 KAR 2:063. General standards for hazardous waste sites or facilities. [8 Ky.R. 1079]

401 KAR 2:070. Standards applicable to generators of hazardous waste. [8 Ky.R. 1025]

401 KAR 2:073. Interim status standards for owners and operators of hazardous waste treatment, storage
and disposal facilities. [8 Ky.R. 1108]

401 KAR 2:075. ldentification and lis of hazardous wastes. [8 Ky.R. 1030]
401 KAR 2:170. Hazardous waste recyc ing facility permits and standards. {8 Ky.R. 1110]
PUBLIC SERVICE COMMISSION

A public hearing will be held on April 21, 1982, at 9:00 a.m. at the Public Service Commission, 730
Schenkel Lane, Frankfort, on the following reculatlon

807 KAR 5:006. General rules. [8 Ky.R. 932]

Volume 8, Number 10— April 1, 1982
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Emergency

JOENY.BROWN, JR., GOVERNOR
Executive Order 82-127
February 19, 1982

EMERGENCY REGULATION
Department for Human Resources
Bureau for Manpower Services

WHEREAS, the Secretary of the Department for
Human Resources is responsible for promuigating by
regulation the policies of the Department with respect t0
the provisions of the Weatherization Assistance Program
permitted through Title XXVI, Section 2605K, of the Low-
Income Home Energy Assistance Act; and

WHEREAS, the Secretary has promulgated a regulation
providing for the implementation of the Weatherization
Assistance Program which provides for weatherization of
housing units occupied by the elderly, handicapped, home-
bound and/or low-income persons; and

WHEREAS, the Weatherization program is designed to
alleviate life and/or health threatening situations to
households whose well-being within their residence is in
danger because of inclement weather; and

WHEREAS, the Weatherization Assistance Program is
also designed to make repair and alterations to an eligible
household’s residence which when complete will reduce the
cost of home energy through a reduction in home energy
consumption; and

WHEREAS, the time delays inherent in complying with
procedural requirements of KRS Chapter 13 would
preclude the effectiveness of the regulation; and

WHEREAS, the Secretary has, therefore, found that an
emergency exists with respect to the said proposed regula-
tion, and that, therefore, said proposed regulation should,
pursyant to the provisions of law, be effective immediately
upon filing with the Legislative Research Commission:

NOW, THEREFORE, 1, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.085(2), do hereby
acknowledge the finding of an emergency by the Secretary
of the Department for Human Resources with respect to
the filing of said regulation of the Department for Human
Resources providing for the Weatherization Program, and
direct that said regulation shall be effective upon filing
with the Legislative Research Commission as provided in
Chapter 13 of the Kentucky Revised Statutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

DEPARTMENT FOR HUMAN RESQURCES
Bureau for Manpower Services

903 KAR 2:010E. Weatherization Assistance Program.

RELATES TO: KRS 194.010, 194.050

PURSUANT TO: KRS 13.082, 194.010, 194.050

EFFECTIVE: February 19, 1982

EXPIRES: Sine Die adjournment of 1982 regular ses-
sion of the General Assembly, or upon being replaced
through regular procedure.

egulations Now In Effect

NECESSITY AND FUNCTION: The Department for
Human Resources is authorized by KRS 194.010 to
develop and operate human services programs for the
citizens of the Commonwealth which shall include all
related federal programs in which the state elects to par-
ticipate. KRS 194.050 authorizes the Secretary for the
Department for Human Resouces to formulate, promote,
establish and execute policies, plans and programs and to
adopt, administer and enforce all applicable state laws and
all rules and regulations necessary to protect and maintain
the health, welfare and sufficiency of the citizens of the
Commonwealth. To this end the Secretary shall adopt, ad-
minister and enforce such rules and regulations as are
necessary to qualify for the receipt of federal funds. The
Commonwealth of Keniucky has agreed to meet the re-
quirements set forth in Section 2605(b) of the “Low-
Income Home Energy Assistance Act of 1981, and ac-
cordingly, will receive a federal grant to assist eligible
households to meet the costs of home energy. Included in
this act (2605K) is the provision that funds may be made
available to low-income persons for weatherization of
residences. The regulation sets forth the eligibility criteria
for participation in the Weatherization Assistance Pro-
gram and defines various administrative responsibilities
necessary through the act.

Section 1. Application. Each person requesting
weatherization assistance shall be required to complete an
application provided by the department, and the person
shall provide such information deemed necessary to permit
the depariment’s agents to determine eligibility and benefit
amount consistent with the criteria contained herein. The
department may require proof of domicile and other perti-
nent considerations listed by the applicant.

Section 2. Definitions. Terms used in this regulation are
defined as follows:

(1) “Energy crisis intervention’ is an emergency situa-
tion brought on through adverse weather and energy sup-
ply shortage.

(Z) “Household” shall include all individuals who oc-
cupy a housing unit as their legal residence.

(3) “"Housing unit’’ shall be one (1) or more rooms when
occupied as separate and distinet living and/or sleeping
quarters.

(4) ““Home energy’” means a source of heating or cool-
ing in residential dwellings.

(5) ““Poverty level’” means with respect to a household
the income poverty guidelines as prescribed by the QOffice
of Management and Budget.

{6) “"Weatherization’’ is the act of repairing, altering or
constructing items within a housing unit which when ac-
complished will eliminate or substantially reduce the “‘life
or health threatening situation” to a household and/or
reduce energy costs of a housing unit substantially.

{7} “Elderly person’” means an individual who is sixty
(60) years of age or older.

(8) “Handicapped person” means an individual who is
handicapped as described in Section 7(b) of the Rehabilita-
tion Act of 1973,

(9) **State”’ means the Commonwealth of Kentucky.

(10} “Life or health threatening situation” means a
housing unit in a state of disrepair and/or disfunctioning
of equipment or systems within the unit which causes a
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resident to be in danger of harm through inclement
weather conditions, inadequate or faulty electrical,
heating, cooling, plumbing, sewage, and structural
systems.

(11) “Homebound’’ means a person who because of the
infirmities of age, or this in conjunction with other
disorders is unable to leave his/her home unaided by
others.

(12) ““Service provider’’ means the agency, government
or non-profit, administratively responsible to accept ap-
plications for weatherization assistance and which provides
assistance to an eligible household pursuant to the provi-
sions of this regulation.

Section 3. Eligibility Criteria. A housing unit shall be
eligible for weatherization, subject to the availability of
federal funds specifically referenced for this purpose, if
each of the following criteria is met:

(1) The housing unit shall be occupied by one (1) or
more elderly, handicapped, homebound or low-income
persons who use the unit as his/her legal domicile, and:

(a) The income of the household shall not exceed 125
percent of the poverty level determined in accordance with
criteria established by the Director of the Office of
Management and Budget and the household does not have
liguid assets in excess of $3,000. Excluded from assets are
cars, household or personal belongings, primary residence,
prepaid burial policies, and cash surrender value of in-
surance policies.

(b) The owner of the housing unit shall issue a right of
entry to the agency administering the program.

(c) The owner of the housing unit, if rented to an eligible
household, shall agree in writing to refrain from raising the
rental on the housing unit based on the increased value of
the work performed through the weatherization project.

(d) The housing unit of an eligible household shall meet
the definition of “life and/or health threatening situa-
tion.”

(2) The housing unit eligible for weatherization shall be
prioritized according to Section 8, contained herein.

Section 4. Distribution and Payment of Funds. (1) The
Department for Human Resources shall allot funds
available for the weatherization program based on the
relative need for weatherization of housing units occupied
by low-income persons taking into account the following
factors:

(a) Relative poverty of the area;

(b) Relative number of low-income homes in the area:

(c) Relative number of homebound;

(d) Previous program performance of the service pro-
vider.

(2) The service provider shall not allot in excess of
$1,500 for any single housing unit.

(3) The service provider may not use more than fifteen
(15) percent of weatherization funds for rental housing
units.

(4) The service provider shall be reimbursed for services
performed on a monthly basis.

Section 5. Emergency Procedures. (1) The service pro-
vider shall establish emergency procedures to permit im-
mediate assistance where the ““life and health threatening
situation’” is of an imminent dangerous consequence.

(2) An  emergency situation requiring immediate

- assistance without regard to prioritization shall be reported
to the grantee within seven (7) working days with full
documentation of the emergency circumstance.

Section 6. Training, Technical Assistance, Monitoring
and Auditing. (1) The training, technical assistance, and
monitoring of the weatherization program shall be through
the auspices of the Bureau for Manpower Services or its
designee, and shall be designed to ensure effective and effi-
cient provision of assistance to eligible persons consistent
with the terms of this regulation.

(2) A fiscal audit of the expenditure of federal funds for
purposes herein contained shall be conducted annually.

Section 7. Assurances

and Certification. (1) The

“Department for Human Resources shall require assurances

of the solvency of the provider organization and that the
organization has the legal authority to apply for a grant
and possesses the expertise to discharge the responsibilities
noted herein.

(2) In addition to those assurances referenced in Section
7(1), the provider organization shall agree to:

(a) Comply with Title VI of the Civil Rights Act of 1964
(P.L. 88-352) and in accordance with Title VI of that act,
no person in the United States shall, on the ground of race,
color, or national origin, be excluded from pariticpation
in, be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity for which the
applicant receives federal financial assistance.

(b) Comply with Title VI of the Civil Rights Act of 1964
(42 USC 2000d) prohibiting employment discrimination
where the primary purpose of a grant is to provide employ-
ment or discriminatory employment practices will result in
unequal treatment of persons who are or should be benefit-
ting from the grant-aided activity.

{c) Comply with provisions of the Uniform Relocation
Assistance and Real Property Acquisitions Act of 1970
(P.L. 91-646) which provides for fair and equitable treat-
ment of persons displaced as a result of federal and
federally-assisted programs.

(d) Comply with the minimum wage and maximum hour
provisions of the Federal Fair Labor Standards Act, and
with applicable state labor laws.

(¢} Comply with the regulations, policies, guidelines,
and requirements, including Office of Management and
Budget Circular No. A102 as it relates to the application,
acceptance, and use of federal funds for this federally-
assisted program.

(f) Provide safeguards to prohibit employees from using
their positions for a purpose that is or gives the appearance
of being motivated by a desire for private gain.

(g) Provide such fiscal control and fund accounting pro-
cedures as may be necessary to assure the proper disbursal
of and accounting for federal funds used in this program.

(h) Maintain necessary documents, records, books and
papers to enable the Department for Human Resources to
audit expenditure of federal funds.

() Agree to repay to the state those amounts identified
in an audit not to have been expended in accordance with
this regulation.

(i) Develop procedures for a timely and fair ad-
ministrative hearing to households denied assistance under
provisions of this regulation. An unreasonable delay in ac-
ting on an application for assistance shall constitute
grounds for a hearing.

(k) Perform all weatherization work consistent with
local and state building codes, and that materials and
workmanship conform to quality standards.

Section 8. Weatherization Priority Ranking Form. A
household and housing unit eligible for assistance under
provisions of this regulation shall receive a priority ranking

Volume 8, Number 10— April 1, 1982



976 ADMINISTRATIVE REGISTER

based on factors herein indicated and shall receive
assistance in sequence to the indicated ranking.

(1) Number in household.

(2) Conditions of home.

(3) Family income.

(4) Cost of fuel as a percentage of family income.

(5) Special circumstances.

ANNA GRACE DAY, Acting Commissioner
ADOPTED: February 16, 1982
APPROVED: W.GRADY STUMBO, Secretary
RECEIVED BY LRC: February 19, 1982 at 4:30 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-155
February 25, 1982

EMERGENCY REGULATION
Department for Human Resources
Bureau for Social Insurance

WHEREAS, the Secretary of the Department for
Human Resources is responsible, under KRS 194.050 and
KRS 205.520, for promulgating, by regulation, the policies
of the Department with regard to the provision of Medical
Assistance; and

WHEREAS, the Secretary has found that, at the current
rate of spending, the Department will incur a deficit which
necessitates reductions in the Department’s budget to bring
spending in line with appropriation; and

WHEREAS, the Secretary has found that to reduce the
rate of spending it is necessary to implement a new regula-
tion concerning payments for hospital inpatient services;
and

WHEREAS, the Secretary has promulgated a regulation
on Payments for Hospital Inpatient Services which pro-
vides for the establishment of a uniform rate year, peer
grouping of hospitals with upper limits by peer group, and
application of an occupancy factor by peer group; and

WHEREAS, the Secretary has found that an emergency
exists with respect to said regulation and that, therefore,
said regulation should, in accordance with the provisions
of KRS 13.085(2), become effective immediately upon fil-
ing with the Legislative Research Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, do hereby
acknowledge the finding of emergency by the Secretary of
the Department for Human Resources with respect to the
filing of said regulation on Payments for Hospital Inpa-
tient Services, and hereby direct, in accordance with KRS
13.085(2), that said regulation shall become effective upon
being filed with the Legislative Research Commission, as
provided in Chapter 13 of the Kentucky Revised Statutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

DEPARTMENT FOR HUMAN RESOURCES
Bureau for Social Insurance

904 KAR 1:013E. Payments for hospital inpatient
services

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: Marchl, 1982

EXPIRES: Sine Die adjournment of 1982 regular ses-
sion of the General Assembly, or upon being replaced
through regular procedure.

NECESSITY AND FUNCTION: The Department for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
department, by regulation, to comply with any require-
ment that may be imposed or opportunity presented by
federal law for the provision of medical assistance to Ken-
tucky’s indigent citizenry. This regulation sets forth the
method for determining amounts payable by the depart-
ment for hospital inpatient services.

Section 1. Hospital Inpatient Services. The state agency
will pay for inpatient hospital services provided to eligible
recipients of Medical Assistance through the use of rates
that are reasonable and adequate to meet the costs that
must be incurred by efficiently and economically operated
hospitals to provide services in comformity with applicable
state and federal laws, regulations, and quality and safety
standards. [The department shall reimburse participating
hospitals for hospital inpatient services on the basis of
reasonable cost.]

Section 2. Establishment of Payment Rates. The
policies, methods, and standards to be used by the depart-
ment in setting payment rates are specified in the depart-
ment’s ‘“‘Inpatient Hospital Reimbursement Manual”’
which is incorporated herein by reference. For any reim-
bursement issue or area not specified in the manual, the
department will apply the Medicare standards and prin-
ciples described in 42 CFR Sections 405.402 through
405.488 (excluding the Medicare inpatient routine nursing
salary differential).

[Section 2. Determination of Reasonable Cost. The
department shall determine reasonable cost in the follow-
ing manner: (I) To determine the reasonable cost for each
hospital participating in the Health Insurance for the Aged
Program under Title XVIII of the Social Security Act, the
department shall apply the same standards, cost reporting
period, cost reimbursement principles, and the method of
cost apportionment currently applicable to such hospitals
under Title XVIII; however, the inpatient routine service
costs for medical assistance recipients shall be determined
subsequent to the application of the Title XV1II method of
apportionment and the calculation shall exclude the ap-
plicable Title XVIII inpatient routine service charges under
the departmental method or patient days under the com-
bination methods as well as Title XVIII inpatient routine
service costs (including any nursing salary cost differen-
tial).]

{(2)To determine the reasonable cost for each hospital
not participating in the Health Insurance for the Aged Pro-
gram under Title XVIII of the Social Security Act, the
department will apply the standards and principles describ-
ed in 20 CFR sections 405.402 through 405.455 (excluding
the inpatient routine nursing salary cost differential) and

Volume 8, Number 10— April 1, 1982



ADMINISTRATIVE REGISTER 977

either of the following, depending on the bookkeeping
methods and preference of the hospital involved:]

[(a) One of the available alternative cost apportionment
methods in 20 CFR section 405.404.]

[(b) The ““Gross Reasonable Cost Compared to Actual
Charges Method”” of cost apportionment applied as
follows: For a reporting period, the total allowable
hospital inpatient costs are divided by the total allowable
hospital inpatient charges; the resulting percentage is ap-
plied to the bill of each inpatient.]

Section 3. Compliance with Federal Medicaid Re-
quirements. The department will comply with the re-
quirements shown in 42 CFR 447.250 through 447.272.

Section 4. General Description of the Payment System.
(1) Use of prospective rates. Each hospital will be paid

using a prospective payment rate based on allowable
Medicaid costs and Medicaid inpatient days. The prospec-
tive rate will be all inclusive in that both routine and an-
cillary cost will be reimbursed through the rate. The pro-
spective rate will not be subject to retroactive adjustment
except to the extent that an audited cost report alters the
basis for the prospective rate and/or the projected infla-
tion index utilized in setting the individual rate is different
from actual inflation as determined by the index being us-
ed. However, total prospective payments shall not exceed
the total customary charges in the prospective year. Over-
payments will be recouped by payment from the provider
to the department of the amount of the overpayment, or
alternatively, by the withholding of the overpayment
amount by the department from future payments other-
wise due the provider.

(2) Use of a uniform rate year. A uniform rate year will
be set for all facilities, with the rate year established as
January 1 through December 31 of each year. Hospitals
are not required to change their fiscal years.

(3) Trending of cost reports. Allowable Medicaid cost as
shown in cost reports on file in the department, both
audited and unaudited, will be trended to the beginning of
the rate year so as to update Medicaid costs. When trend-
ing capital costs and return on equity capital are excluded,
the trending factor to be used will be derived from the
percentage of change in the aggregate per diem cost of all
participating hospitals between the last two (2) state fiscal
years preceding the rate year. In determining this trending
factor, only cost reports relative to the two (2) fiscal years
being compared will be utilized.

(4) Indexing for inflation. After allowable costs have
been trended to the beginning of the rate year, an indexing
factor is applied so as to project inflationary cost in the
uniform rate year. The forecasting index currently in use is
prepared by Data Resources, Inc.

(5) Peer grouping. Hospitals will be peer grouped ac-
cording to bed size. The peer groupings for the payment
system will be: 0-50 beds, 51-100 beds, 101-200 beds, and
201 beds and up.

(6) Use of a minimum occupancy factor. A minimum
occupancy factor will be applied to capital costs at-
tributable to the Medicaid program. A sixty (60) percent
occupany factor will apply to hospitals with 100 or fewer
beds. A seventy-five (75) percent occupancy factor will ap-
ply to facilities with 101 or more beds. Capital costs are in-
terest and depreciation related to plant and equipment.

(7) Use of upper limits. An upper limit will be establish-
ed on all costs (except equity return and Medicaid capital
cost) at 110 percent of the weighted median per diem cost

for hospitals in each peer group, using the latest available
cost data; upon being set, the arrays and upper limits will
not be altered due to revisions or corrections of data. Ex-
ceptions have been made for the University of Kentucky
and University of Louisville hospitals in recognition of
special costs relating to the educational functions. For
these two (2) hospitals, the upper limit is established at 150
percent of the weighted median cost. In addition, the upper
limit is established at 120 percent for those hospitals serv-
ing a disproportionate number of poor patients (defined as
twenty (20) percent or more Medicaid clients as compared
to the total number of clients served).

(8) Rate appeals. As specified in the Inpatient Hospital
Reimbursement Manual, hospitals may request an adjust-
ment to the prospective rate with the submittal of sup-
porting documentation. The established appeal procedure
allows a representative of the hospital group to participate
as a member of the rate review panel.

Section 5. Implementation Date. This payment system
shall be implemented March 1, 1982.

JOHN CUBINE, Commissioner
ADOPTED: February 24, 1982
APPROVED: W.GRADY STUMBO, Secretary
RECEIVED BY LRC: March 1, 1982 at 4:30 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-166
March 1, 1982

EMERGENCY REGULATION
Department for Human Resources
Bureau for Social Insurance

WHEREAS, the Secretary of the Department for
Human Resources is responsible, under KRS 194.050 and
KRS 205.520, for promulgating, by regulation, the policies
of the Department with regard to the provision of Medical
Assistance; and

WHEREAS, the Department and the Kentucky Associa-
tion of Health Care Facilities have entered into an agree-
ment to resolve a court action brought by the Association
against the Department; and

WHEREAS, the Secretary has found that the terms of
the agreement must be implemented by regulation; and

WHEREAS, the Secretary has promulgated a regulation
on Amounts Payable for Skilled Nursing and Intermediate
Care Facility Services which sets a uniform rate year for
facilities, updates costs to the beginning of the rate year,

and removes the upper limits on payments to intermediate
care facilities for the mentally retarded; and

WHEREAS, the Secretary has found that an emergency
exists with respect to said regulation and that, therefore,
said regulation should, in accordance with the provisions
of KRS 13.085(2), become effective immediately upon fil-
ing with the Legislative Research Commission:

NOW, THEREFORE, 1, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.085(2), do hereby
acknowledge the finding of emergency by the Secretary of
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the Department for Human Resources with respect to the
filing of said regulation on Amounts Payable for Skilled
Nursing and Intermediate Care Facility Services, and
hereby direct that said regulation shall become effective
upon being filed with the Legislative Research Commis-
sion, as provided in Chapter 13 of the Kentucky Revised
Status.

JOHN Y. BROWN, Governor
FRANCES JONES MILLS, Secretary of State

DEPARTMENT FOR HUMAN RESOURCES
Bureau for Social Insurance

904 KAR 1:036E. Amounts payable for skilled nursing
and intermediate care facility services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: March2, 1982

EXPIRES: Sine Die adjournment of 1982 regular ses-
sion of the General Assembly, or upon being replaced
through regular procedure.

NECESSITY AND FUNCTION: The Department for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
department, by regulation, to comply with any require-
ment that may be imposed, or opportunity presented, by
federal law for the provision of medical assistance to Ken-
tucky’s indigent citizenry. This regulation sets forth the
method for determining amounts payable by the depart-
ment for skilled nursing care facility services and in-
termediate care facility services.

Section 1. Reimbursement for Skilled Nursing and In-
termediate Care Facilities. All skilled nursing or in-
termediate care facilities participating in the Title XIX pro-
gram shall be reimbursed in accordance with this regula-
tion. Payments made shall be in accordance with the re-
quirements set forth in 42 CFR 447.250 [447.272] through
42 CFR 447.272 [447.316). A skilled nursing facility desir-
ing to participate in Title XIX shall be required to par-
ticipate in Title X VIII-A.

Section 2. Basic Principles of Reimbursement. (1) Pay-
ment shall be on the basis of rates which are reasonable
and adequate to meet the costs which must be incurred by
efficiently and economically operated facilities in order to
provide care and services in conformity with applicable
state and federal laws, regulations, and quality and safety
standards.

(2) Payment amounts shall be arrived at by application
or the reimbursement principles developed by the depart-
ment and supplemented by the use of the Title XVIi-A
reimbursement principles.

Section 3. Implementation of the Payment System. The
department’s reimbursement system is supported by the Ti-
tle XVIII-A Principles of Reimbursement, with the system
utilizing such principles as guidelines in unaddressed policy
areas. The department’s reimbursement system includes
the following specific policies, components or principles:

(1) Prospective payment rates for routine services shall

be set by the department on a facility by facility basis, and
shall not be subject to retroactive adjustment. Prospective
rates shall be set annually, and may be revised on an in-
terim basis in accordance with procedures set by the
department. An adjustment to the prospective rate (subject
to the maximum payment for that type of facility) will be
considered only if a facility’s increased costs are at-
tributable to one (1) of the following reasons: governmen-
tally imposed minimum wage increases; the direct effect of
new licensure requirements or new interpretations of ex-
isting requirements by the appropriate governmental agen-
cy as issued in regulation or written policy which affects all
facilities within the class; or other governmental actions
that result in an unforeseen cost increase. The amount of
any prospective rate adjustment may not exceed that
amount by which the cost increase resulting directly from
the governmental action exceeds on an annualized basis the
inflation allowance amount included in the prospective
rate for the general cost area in which the increase occurs.
For purposes of this determination, costs will be classified
into two (2) general areas, salaries and other. The effective
date of interim rate adjustment shall be the first day of the
month in which the adjustment is requested or in which the
cost increase occurred, whichever is later.

(2) The prospective rate shall not exceed, on a facility by
facility basis, an administratively established maximum
payment for that type of facility. The state will set a
uniform rate year for SNFs and ICFs (July I-Tune 30) by
taking the iatest audited cost data available as of April 30
of each year and trending the facility costs to July I of the
rate year. (Unaudited and/or budgeted cost data may be
used if a full year’s audited data is unavailable.) Allowable
costs will then be indexed for inflation for the rate year,
and the maximum set at 110 percent of the median for the
class (SNF or ICF). In recognition of the higher costs of
hospital based SNFs, their upper limit shall be set at 165
percent of 110 percent of the median of allowable trended
and indexed costs of all other SNFs. The maximum pay-
ment amounts will be adjusted each July 1, beginning with
July 1, 1982, so that the maximum payment amount for
the prospective uniform rate year will be at 110 percent of
the median per diem allowable costs for the class (SNF or
ICF) on July I of that year. For purposes of administrative
ease in computations normal rounding may be used in
establishing the maximum payment amount, with the max-
imum payment amount rounded to the nearest five &)
cents. Upon being set, the arrays and upper limits will not
be altered due to revisions or corrections of data. For ICF-
MRs, a prospective rate will be set in the same manner as
for SNFs and basic ICFs, except that no maximum (upper
limit) shall be imposed. [Such maximum payment rate may
be reviewed annually by the department and may be ad-
justed as deemed appropriate with consideration given to
the factors of facility costs, program objectives and
budgetary resources.]

(3) The reasonable direct cost of ancillary services pro-
vided by the facility as a part of total care shall be compen-
sated on a reimbursement cost basis as an addition to the
prospective rate. Ancillary services reimbursement shall be
subject to a year-end audit, retroactive adjustment and
final settlement. Ancillary costs may be subject to max-
imum allowable cost limits under federal regulations. Any
percentage reduction made in payment of current billed
charges shall not exceed twenty-five (25) percent, except in
the instance of individual facilities where the actual
retroactive adjustment for a facility for the previous year
reveals an overpayment by the department exceeding
twenty-five (25) percent of billed charges, or where an
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evaluation by the department of an individual facility’s
current billed charges shows the charges to be in excess of
average billed charges for other comparable facilities serv-
ing the same area by more than twenty-five (25) percent.

(4) Interest expense used in setting the prospective rate is
an allowable cost if permitted under Title XVIII-A prin-
ciples and if it meets these additional criteria:

(a) It represents interest on long-term debt existing at the
time the vendor enters the program or represents interest
on any new long-term debt, the proceeds of which are used
to purchase fixed assets relating to the provision of the ap-
propriate level of care. If the debt is subject to variable in-
terest rates found in balloon-type financing, renegotiated
interest rates will be allowable. The form of indebtedness
may include mortgages, bonds, notes and debentures when
the principal is to be repaid over a period in excess of one
(1) year; or

(b) 1t is other interest for working capital and operating
needs that directly relates to providing patient care. The
form of such indebtedness may include, but is not limited
to, notes, advances and various types of receivable financ-
ing; however, short-term interest expense on a principal
amount in excess of program payments made under the
prospective rate equivalent to two (2) months experience
based on ninety (90) percent occupancy or actual program
receivables will be disallowed in determining cost;

(c) For both paragraphs (a) and (b) of this subsection,
interest on a principal amount used to purchase goodwill
or other intangible assets will not be considered an
allowable cost.

(5) Compensation to owner/administrators will be con-
sidered an allowable cost provided that it is reasonable,
and that the services actually performed are a necessary
function. Compensation includes the total benefit received
by the owner for the services he renders to the institution,
excluding fringe benefits routinely provided to all
employees and the owner/administrator. Payment for ser-
vices requiring a licensed or certified professional perform-
ed on an intermittent basis will not be considered a part of
compensation. ‘“Necessary function’’ means that had the
owner not rendered services pertinent to the operation of
the institution, the institution would have had to employ
another person to perform the service. Reasonableness of
compensation will be based on total licensed beds (all
levels).

(6) The allowable cost for services or goods purchased
by the facility from related organizations shall be the cost
to the related organization, except when it can be
demonstrated that the related organization is in fact
equivalent to any other second party supplier, i.e., a rela-
tionship for purposes of this payment system is not con-
sidered to exist. A relationship will be considered to exist
when an individual or individuals possess five (5) percent
or more of ownership or equity in the facility and the sup-
plying business; however, an exception to the relationship
will be determined to exist when fifty-one (51) percent or
more of the supplier’s business activity of the type carried
on with the facility is transacted with persons and
organizations other than the facility and its related
organizations.

(7) The amount allowable for leasing costs shall not ex-
ceed the amount which would be allowable based on the
computation of historical costs, except that for general in-
termediate care facilities entering into lease/rent ar-
rangements prior to April 22, 1976, intermediate care
facilities for the mentally retarded entering into lease/rent
arrangements prior to February 23, 1977, and skilled nurs-

ing facilities entering into lease/rent arrangements prior to
December 1, 1979, the department will determine the
allowable costs of such arrangements based on the general
reasonableness of such costs.

(8) The following provisions are applicable with regard
to median per diem cost center upper limits:

(a) For facilities {(except ICF-MRs) beginning participa-
tion in the Medicaid program on or after April 1, 1981,
(newly participating facilities), the following upper limits
(within the class) shall be applicable with regard to other-
wise allowable per diem costs, by cost center: for nursing
services, 125 percent of the median; for dietary services,
125 percent of the median; for property costs, 105 percent
of the median; and for all other costs, 105 percent of the
median.

(b) Facilities participating in the Medicaid program prior
to April 1, 1981, shall be classified as newly participating
facilities when either [any] of the following occurs on or
after April 1, 1981: first, when the facility expands its bed
capacity by expansion of its currently existing plantf;} or,
second, when a multi-level facility (one providing more
than one (1) type of care, converts existing personal care
beds in the facility to either skilled nursing or intermediate
care beds, and the number of additional or converted per-
sonal care beds equals or exceeds (in the cumulative)
twenty-five (25) percent of the Medicaid certified beds in
the facility as of March 31, 1981. [; or, third, when the
facility changes ownership. (However, stock transfers
which are not considered changes of facility ownership, or
changes of ownership based on sales or purchase
agreements entered into prior to April 1, 1981, and which
are finalized by transfer of legal ownership prior to Oc-
tober 1, 1981, shall not cause the facility to be classified as
a newly participating facility for purposes of this subsec-
tion.)] Facilities participating in the Medicaid program
prior to April 1, 1981 shall not be classified as newly par-
ticipating facilities solely because of changes of ownership.

[(c) Effective May 1, 1981, the following additional up-
per limit (within the class) shall be applicable with regard
to otherwise allowable costs, by cost center, for all
facilities (except ICF-MRs): for administrative and general
and owner’s compensation (combined), the upper limit
shall be 105 percent of the median per diem cost.]

{c) [(d)] For purposes of application of this subsection
the facility classes are basic intermediate care and skilled
nursing care. The “median per diem cost’” is the midpoint
of the range of all facilities’ costs (for the clsss) which are
attributable to the specific cost center, which are otherwise
allowable costs for the facilities’ prior fiscal year, and
which are adjusted by trending, indexing [for the inflation]
and the occupancy factor[s]. The median for each cost
center for each class shall be determined annually using the
same [latest] cost data [available] for the class which was
used in setting the maximum payment amount. The Divi-
sion for Medical Assistance shall notify all participating
facilities of the median per diem cost center upper limits
currently in effect.

(d) [(e)] Intermediate care facilities for the mentally
retarded (ICF-MRs) are not subject to the median per diem
cost center upper limits shown in this subsection.

(9) Certain costs not directly associated with patient care
will not be considered allowable costs. Costs which are not
allowable include [membership dues,] political contribu-
tions, the cost of travel outside the state (and all costs
related thereto), and legal fees for unsuccessful lawsuits
against the department.

(10) To determine the gain or loss on the sale of a facility
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for purposes of determining a purchaser’s cost basis in
relation to depreciation and interest costs, the following
methods will be used:

(a) Determine the actual gain on the sale of the facility.

(b) Add to the seller’s depreciated basis two-thirds (24)
of one (1) percent of the gain for each month of ownership
since the date of acquisition of the facility by the seller to
arrive at the purchaser’s cost basis.

(c) Gain is defined as any amount in excess of the seller’s
depreciated basis as computed under program policies at
the time of the sale, excluding the value of goodwill includ-
ed in the purchase price.

(d) A sale is any bona fide transfer of legal ownership
from an owner(s) tc a new owner(s) for reasonable com-
pensation, which is usually fair market value. Stock
transfers, except stock transfers followed by liquidation of
all company assets and which may be revalued in ac-
cordance with Internal Revenue Service rules, are not con-
sidered changes of facility ownership. Lease-purchase
agreements and/or other similar arrangements which do
not result in transfer of legal ownership from the original
owner to the new owner are not considered sales until such
time as legal ownership of the property is transferred.

(11) Each facility shall maintain and make available
such records (in a form acceptable to the department) as
the department may require to justify and document all
costs to and services performed by the facility. The depart-
ment shall have access to all fiscal and service records and
data maintained by the provider, including unlimited on-
site access for accounting, auditing, medical review,
utilization control and program planning purposes.

{(12) The following shall apply with regard to the annual
cost report required of the facility:

(a) The year-end cost report shall contain information
relating to prior year cost, and will be used in establishing
prospective rates and setting ancillary reimbursement
amounts.

(b) New items or expansions representing a departure
from current service levels for which the facility requests
prior approval by the program are to be so indicated with a
description and rationale as a supplement to the cost
report.

{¢) Departmental approval or rejection of projections
and/or expansions will be made on a prospective basis in
the context that if such expansions and related costs are ap-
proved they will be considered when actually incurred as an
allowable cost. Rejection of items or costs will represent
notice that such costs will not be considered as part of the
cost basis for reimbursement. Unless otherwise specified,
approval will relate to the substance and intent rather than
the cost projection.

(d) When a request for prior approval of projections
and/or expansions is made, absence of a response by the
department shall not be consirued as approval of the item
Or expansion.

(13) The department shall audit each year-end cost
report in the following manner: an initial desk review shall
be performed of the report and the department will deter-
mine the necessity for and scope of a ficld audit in relation
to routine service cost. A field audit may be conducted for
purposes of verifying prior year cost to be used in setting
the new prospective rate; field audits may be conducted an-
nually or at less frequent intervals. A field audit of an-
cillary cost will be conducted as needed.

(14) Year-end adjustments of the prospective rate and a
retroactive cost settiement will be made when:

(a) Incorrect payments have been made due to computa-

tional errors (other than the omission of cost data)
discovered in the cost basis or establishment of the pro-
spective rate.

(b) Incorrect payments have been made due to
misrepresentation on the part of the facility (whether inten-
tional or unintentional).

(15) Reimbursement paid may not exceed the facility’s
customary charges to the general public for such services,
except in the case of public facilities rendering inpatient
services at a nominal charge (which may be reimbursed at
the prospective rate established by the department).

(16) The department may develop and/or utilize
methodology to assure an adequate level of care. Facilities
determined by the department to be providing less than
adequate care may have penalties imposed against them in
the form of reduced payment rates.

(17) Each facility shall submit the required data for
determination of the prospective rate no later than sixty
(60) days following the close of the facility’s fiscal year.
{The department shall, under normal circumstances, be ex-
pected to determine the prospective rate and make notifica-
tion to the facility within an additional sixty (60) days after
actual receipt of the required documents. These] This time
limit[s] may be extended [as necessary for the procuring of
additional documentation, resolution of disputed facts,] at
the specific request of the facility (with the department’s
concurrence){, and at such times as the rate review and ap-
peal process is utilized by a facility and the determination
and/or notification is held awaiting completion of that
process]. The department may also require, as necessary,
that facilities whose cost report does not cover a full facili.
ty fiscal year shall submit an interim and/or budgered cost
report by April 30 to be used in setting the prospective rate
for the facility for the next unform rate year.

~Section 4. Prospective Rate Computation. The prospec-
tive rate for each facility will be set in accordance with the
following:

(1) Determine allowable prior year cost for routine ser-
vices.

(2) The allowable prior year cost, not including fixed or
capital costs, will then be trended o the beginning of the
uniform rate year and increased by a percentage so as to
reasonably take into account economic conditions and
trends. Such percentage increase shall be known as an in-
flation factor.

(3) The unadjusted basic per diem cost (defined as the
unadjusted allowable cost per patient per day for routine
services) will then be determined by comparison of costs
with the facility’s occupancy rate (1.e., the occupancy fac-
tor) as determined in accordance with procedures set by the
department. The occupancy rate shall not be less than ac-
tual bed occupancy, except that it shall not exceed ninety-
eight (98) percent of certified bed days (or ninety-eight (98)
percent of actual bed usage days, if more, based on prior
vear utilization rates). The minimum occupancy rate shall
be ninety (90) percent of certified bed days for facilities
with less than ninety (90) percent certified bed occupancy.
The department may impose a lower occupancy rate for
newly constructed or newly participatingfacilities, or for
existing facilities suffering a patient census decline as a
result of a competing facility newly constructed or opened
serving the same area. The department may impose a lower
occupancy rate during the first two (2) full facility fiscal
years an existing skilled nursing facility participates in the
program under this payment system.

{4) Cost center median related per diem upper limits will
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then be applied as appropriate to the unadjusted basic per
diem cost. The resultant adjusted amounts (and unad-
justed amounts, as applicable) will be combined (or recom-
bined) to arrive at the basic per diem cost (defined as the
adjusted allowable cost per patient per day for routine ser-
vices).

(5) To the basic per diem cost shall be added a specified
dollar amount for investment risk and an incentive for cost
containment in lieu of a return on equity capital, except
that no return for investment risk shall be made to non-
profit facilities, and publicly owned and operated facilities
shall not receive the investment or incentive return.

(a) Cost incentive and investment schedule for general
intermediate care facilities:

(Effective 7-1-81 [4-1-81])

Investment Incentive
Basic Factor Factor
Per Diem PerDiem Per Diem
Cost Amount  Amount
$24.99 & below [$21.99 & below]* —_— —
25.00-25.99] 22.00 -22.99] $1.38 $ .87
26.00-26.99[ 23.00-23.99] 1.29 .75
27.00-27.99[ 24.00 - 24.99] 1.18 62
28.00-28.99[ 25.00 -25.99] 1.06 47
29.00-29.991 26.00 - 26.99] .92 31
30.00-30.99[ 27.00-27.99] .76 13
31.00-32.55[ 28.00-28.99] .53 —

Maximum Payment $32.55[$29.80]
* For a basic per diem of $24.99 [$21.99] and below, the
investment amount will be equal to 7.5 percent, but not to
exceed $1.38, and the incentive amount will be equal to 5.0
percent, but not to exceed $.87.

(b) Cost incentiyg and investment schedule for in-
termediate care facilities for the mentally retarded:

(Effective 1-1-82[4-1-81})

Basic Investment Factor  Incentive Factor
Per Diem Cost  Per Diem Amount Per Diem Amount

$29.99 & below* — —_—

30.00 - 31.99 $1.38 $ .87

32.00-33.99 1.29 .75

34.00 - 35.99 1.18 .62

36.00-37.99 1.06 47

38.00-39.99 .92 31

40.00-41.99 .76 13

42.00-43.99 .53 —

[Maximum Payment $90.00]
* For a basic per diem of $29.99 and below, the investment
amount will be equal to 7.5 percent, but not to exceed
$1.38 and the incentive amount will be equal to 5.0 per-
cent, but not to exceed $.87.

(c) Cost incentive and investment schedule for skilled
nursing facilities:

(Effective 1-1-82[4-1-81])

Investment Incentive
Basic Factor Factor
Per Diem Per Diem Per Diem
Cost Amount  Amount
$31.99 & below [$28.99 & below]* —_ _
32.00-33.99] 29.00-30.99] $1.38 § .87
34.00-35.99[ 31.00-32.99] 1.29 75
36.00-37.99] 33.00 - 34.99] 1.18 .62
38.00-39.99[ 35.00-36.99] 1.06 47
40.00-41.99{ 37.00-38.99] .92 31
42.00-43.99[ 39.00 - 40.99} .76 A3
44.00-45.99[ 41.00 - 42.99] .53 —

Maximum Payment $48.75%* [$45.00**]

* For a basic per diem of $31.99 [$28.99] and below, the
investment amount will be equal to 7.5 percent, but not to
exceed $1.38, and the incentive amount will be equal to 5.0
percent, but not to exceed $.87.

** The maximum payment for hospital based skilled nurs-
ing facilities is set at $75.65 [was initially set at $80.00, such
amount to be adjusted as shown in Section 4(6)].

(6) The prospective rate is then compared, as
appropriate, with the maximum payment. [This shall be
twenty-nine dollars and eighty cents ($29.80) per patient
per day for routine services for the period beginning
4/1/81 for general intermediate care facilities; ninety
dollars (890) per patient per day for routine services for the
period beginning 4/1/81 for intermediate care facilities for
the mentally retarded, and forty-five dollars (345) per pa-
tient per day for routine services for the period beginning
12/1/79 for non-hospital based skilled nursing facilities.
The maximum payment shall be eighty dollars ($80) per pa-
tient per day for routine services for the period beginning
12/1/79 for hospital based skilled nursing facilities, the
rate to be adjusted proportionately in relation to the non-
hospital based skilled nursing facility maximum payment
so that the rates will be identical after a period of five (5)
years (beginning 12/1/79).] If in excess of the program
maximum, the prospective rate shall be reduced to the ap-
propriate maximum payment amount. The maximum pay-
ment amounts have been set to be at or about 110 percent
of the median of adjusted basic per diem costs for the
class, recognizing that hospital based skilled nursing
facilities [and intermediate care facilities for the mentally
retarded] have special requirements that must be con-
sidered. [Current maximum payment rates are somewhat
in excess of 110 percent since the department is allowing
for a period of adjustment from the prior method of deter-
mining the maximum payment rates.] The department has
determined that the maximum payment rates shall be
reviewed annually against the criteria of 110 percent of the
median for the class and that adjustments to the payment
maximums will be made effective July 1, 1982 and each Ju-
ly I thereafter. This policy shall allow, but does not require
lowering of the maximum payments below the current
levels if application of the criteria against available cost
data should show that 110 percent of the median is a lower
dollar amount than has been currently set.

Section 5. Rate Review and Appeal. Participating
facilities may appeal departmental decisions as to applica-
tion of the general policies and procedures in accordance
with the following:
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(1) First recourse shall be for the facility to request in
writing to the Director, Division for Medical Assistance, a
re-evaluation of the point at issue. This request must be
received within twenty (20) days following notification of
the prospective rate by the program. The director shall
review the matter and notify the facility of any action to be
taken by the department {(including the retention of the
original application of policy) within twenty (20) days of
receipt of the request for review,

(2) Second recourse shall be for the facility to request in
writing to the Commissioner, Bureau for Social Insurance,
a review by a standing review panel to be established by the
commissioner. This request must be postmarked within fif-
teen (15) days following notification of the decision of the
Director, Division for Medical Assistance. Such panel shall
consist of three (3) members: one (1) member from the
Division for Medical Assistance, one (1) member from the
Kentucky Association of Health Care Facilities, and one
(1) member from the Center for Program Development,
Bureau for Social Insurance. A date for the rate review
panel to convene will be established [The panel shall meet
to consider the issue] within fifteen (15) days after receipt
of the written request. [, and] The panel shall issue a bin-
ding decision on the issue within ten (10) [five (5)] days of
the hearing of the issue. The attendance of the represen-
tative of the Kentucky Association of Health Care
Facilities at review panel meetings shall be at the depart-
ment’s expense.

Section 6. Definitions. For purposes of Sections 1
through 6, the following definitions shall prevail unless the
specific context dictates otherwise.

(1) ““Allowable cost” means that portion of the facility’s
cost which may be allowed by the department in
establishing the reimbursement rate. Generally, cost is con-
sidered allowable if the item of supply or service is
necessary for the provision of the appropriate level of pa-
tient care and the cost incurred by the facility is within cost
limits established by the department, i.e., the allowable
cost is “‘reasonable.”

(2) “Ancillary services’’ means those direct services for
which a separate charge is customarily made, and which
are retrospectively settled on the basis of reasonable
allowable cost at the end of the facilities’ fiscal year. An-
cillary services are limited to the following:

(2) Legend and non-legend drugs, including urethral
catheters, and irrigation supplies and solutions utilized
with those catheters regardless of how those supplies and
solutions are utilized. Coverage and allowable cost pay-
ment limitations are specified in the department’s regula-
tion on payment for drugs.

(b) Physical, occupational and speech therapy.

(c) Laboratory procedures.

(d) X-ray.

(e) Oxygen and other related oxygen supplies.

(f) Psychological and psychiatric therapy (for ICF/MR
only).

(3) “Hospital based skilled nursing facilities’”” means
those skilled nursing facilities so classified by Title X VIII-
A.

{4) The *‘basic per diem cost’’ is the computed rate arriv-
ed at when otherwise allowable [prior year] costs are
trended and adjusted in accordance with the inflation fac-

tor, the occupancy factor, and the median cost center per
diem upper limits. '

(5) “Inflation factor’” means the comparison of
allowable [prior year] routine service costs, not including
fixed or capital costs, with an inflation rate to arrive at
projected current year cost increases, which when added to
allowable [prior year] costs, including fixed or capital
costs, yields projected current year allowable costs.

(6) ““Incentive factor” means the comparison of the
basic per diem cost with the incentive return schedule to ar-
rive at the actual dollar amount of cost containment incen-
tive return to be added to the basic per diem cost.

(7) ““Investment factor’” means the comparison of the
basic per diem cost with the investment return schedule to
arrive at the actual dollar amount of investment return to
be added to the basic per diem cost.

(8) “Maximum allowable cost” means the maximum
amount which may be allowed to a facility as reasonable
cost for provision of an item of supply or service while
complying with limitations expressed in related federal or
state regulations.

(9) “Maximum payment’’ means the maximum amount
the department will reimburse, on a facility by facility
basis, for routine services.

(10) ““Occupancy factor’” means the imposition of an
assumed level of occupancy used in computing unadjusted
basic per diem rates.

(11) “Prospective rate’’ means a payment rate of return
for routine services based on allowable [prior year] costs
and other factors, and includes the understanding that ex-
cept as specified such prospective rate shall not be retroac-
tively adjusted, either in favor of the facility or the depart-
ment.

(12) “Routine services” means the regular room,
dietary, medical social services, nursing services, minor
medical and surgical supplies, and the use of equipment
and facilities. Routine services include but are not limited
to the following:

(a) All general nursing services, including administration
of oxygen and related medications, handfeeding, in-
continency care and tray services.

(b) Items which are furnished routinely and relatively
uniformly to all patients, such as patient gowns, water pit-
chers, basins, and bed pans. Personal items such as paper
tissues, deodorants, and mouthwashes are allowable as
routine services if generally furnished to all patients.

{c) Items stocked at nursing stations or on the floor in
gross supply and distributed or utilized individually in
small quantities, such as alcohol, applicators, cotton balls,
bandaids and tongue depressors.

(d) Items which are utilized by individual patients but
which are reusable and expected to be available in an in-
stitution providing a skilled nursing or intermediate care
facility level of care, such as ice bags, bed rails, canes, crut-
ches, walkers, wheelchairs, traction equipment, and other
durable medical equipment.

(¢) Laundry services, including personal clothing to the
extent it is the normal attire for everyday facility use, but
excluding dry cleaning costs.

(f) Other items or services generally available or needed
within a facility unless specifically identified as ancillary
services. (Items excluded from reimbursement include

private duty nursing services and ambulance services
COsts.)

Section 7. Implementation of Uniform Rate Year. The
first uniform rate year shall be July 1, 1981-June 30, 1982.
For general ICFs, payments based on the uniform rate year
shall begin effective July 1, 1981. For ICF-MRs and SNFs,
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payments based on the uniform rate year shall begin effec-
tive January 1, 1982.

JOHN CUBINE, Commissioner
ADOPTED: February 25, 1982
APPROVED: W. GRADY STUMBQO, Secretary
RECEIVED BY LRC: March2, 1982 at 2:30 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-165
March 1, 1982

EMERGENCY REGULATION
Department for Human Resources
Bureau for Social Insurance

WHEREAS, the Secretary of the Department for
Human Resources is responsible for promulgating by
regulation the policies of the Department with respect to
the provision of the Home Energy Assistance Program;
and

WHEREAS, the Secretary has promulgated a regulation
providing for the reallocation of funds for use in the Home
Energy Assistance Program on a statewide basis; and

WHEREAS, the time delays inherent in complying with
procedural requirements of KRS Chapter 13 would
preclude the effectiveness of the regulation during the
winter months; and

WHEREAS, the Secretary has found that an emergency
exists with respect to said regulation, and that, therefore,
said regulation should, in accordance with the provisions
of KRS 13.085(2), be effective immediately upon filing
with the Legislative Research Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.085(2), do hereby
acknowledge the finding of an emergency by the Secretary
of the Department for Human Resources with respect to
the filing of said regulation of the Department for Human
Resources providing for the Home Energy Assistance Pro-
gram, and direct that said regulation shall become effective
upon filing with the Legislative Research Commission as
provided in Chapter 13 of the Kentucky Revised Statutes.

JOHN Y. BROWN, Governor
FRANCES JONES MILLS, Secretary of State

DEPARTMENT FOR HUMAN RESOUCES
Bureau for Social Insurance

904 KAR 2:100E. Home energy assistance program;
eligibility, criteria.

RELATES TO: KRS 194.050

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: March 2, 1982

EXPIRES: Sine Die adjournment of 1982 regular ses-
sion of the General Assembly, or upon being replaced
through regular procedure.

NECESSITY AND FUNCTION: The Department for
Human Resources is authorized by KRS 194.050 to ad-
minister a program to provide assistance for eligible low in-
come households within the Commonwealth of Kentucky
to offset the rising costs of home energy that are excessive
in relation to household income. This regulation sets forth
the eligibility and payments criteria for each of two (2)
components of energy assistance, regular and crisis, under
the Home Energy Assistance Program (HEAP).

Section {. Application. Each household requesting
assistance shall be required to complete an application and
provide such information as may be deemed necessary to
determine eligibility and payment amount in accordance
with the procedural requirements prescribed by the depart-
ment.

Section 2. Definitions. Terms used in HEAP are defin-
ed as follows: (1) ““Principal residence’’ is that place where
a person is living voluntarily and not on a temporary basis;
the place he/she considers home; the place to which, when
absent, he/she intends to return; and such place is iden-
tifiable from other residences, commercial establishments,
or institutions.

(2) “Energy”’ is defined to include electricity, gas, and
any other fuel such as coal, wood, oil, bottled gas, etc.,
that is used to sustain reasonable living conditions.

(3) “Household” is defined as one (1) or more persons
who share common living arrangements in a principal
residence within the Commonwealth of Kentucky.

(4) A ““fully vulnerable household”’ is any household
which pays all energy costs directly to the energy provider
or any household which rents nonsubsidized housing
whose energy costs are included in the rent payment.

(5) “‘Regular component” is that portion of benefits
reserved as energy assistance for heating for households
containing at least one (1) member who is elderly (age sixty
(60) or older) or disabled (as defined by Titles II, XVI, and
XIX of the Social Security Act).

(6) “Crisis component’ is that portion of benefits
reserved for use as emergency energy assistance after the
regular component is terminated for eligible households in
emergency oOr crisis situations.

Section 3. Eligibility Criteria. A household must meet
the following conditions of eligibility for receipt of a
HEAP payment:

(1) The household must be fully vulnerable for energy
cost.

(2) For purposes of determining eligibility, the amount
of continuing and non-continuing earned and unearned
gross income including lump sum payments received by the
household during the calendar month preceding the month
of application will be considered. Income received on an ir- '
regular basis will be prorated.

(3) Gross income for the calendar month preceding the
month of application must be at or below the applicable
amount shown on the income scale for the appropriate size
household. Excluded from consideration as income are
payments received by a household from a federal, state, or
local agency designated for a special purpose and which the
applicant must spend for that purpose, payments made to
others on the household’s behalf, loans, reimbursements
for expenses, incentive payments (WIN and CETA) nor-
mally disregarded in AFDC, federal payments or benefits
which must be excluded according to federal law, and Sup-
plemental Medical Insurance premiums.
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Income Scale

Family Size Monthly Yearly
1 8359 $4,310

2 474 5,690

3 589 7,070

4 or more 704 8,450

(4) Applicants for the crisis component must attest
financial inability to obtain or retain energy for heating
and that the applicant is or will be without energy for heat
within the next fifteen (15) days or has received a final ter-
mination notice. o

(5) The household must have total liquid assets at the
time of application of not more than $3,000. Excluded
assets are cars, household or personal belongings, primary
residence, cash surrender value of insurance policies, and
prepaid burial policies.

Section 4. Payment Levels. Payment amounts are set at
a level to serve a maximum number of households while
providing a reasonably adequate payment relative to
energy costs. The highest level of assistance will be provid-
ed to households with lowest incomes and highest energy
costs in relation to income, taking into account family size.

(1) For the regular component, payments to eligible
households will be made for the full benefit amount based
on type of energy for heating, monthly household income,
and household size as specified in the following benefit
scales.

Benefit Scales

Scale A. ) o
Energy Sources: LP Gas (Propane), Fuel Oil, Electricity
Payment Amount -
Monthly )
Household Household Size Household Size
Income land 2 3 or more
§ 0-5250 $225 $250
$251-8500 $189 $213
over $500 — $175
Scale B.
Energy Sources: Wood, Natural Gas, Coal
Payment Amount
Monthly )
Household Household Size Household Size
Income land2 3 or more
$ 0-$250 $175 $200
$251-$500 $138 $163
over $500 — $125

(2) Benefit amounts for crisis component applicants
shall not exceed the amount required to alleviate the crisis,
subject to the maximums in the above benefit scales. Pay-
ment shall be made for only one (1) crisis per household.
Payment amounts shall be determined by whether the
energy provider uses a continuous (e.g., monthly, bi-
monthly) or noncontinuous (e.g., gets payment at time of
each delivery) billing cycle and by whether the applicant
has arrearages as follows:

(a) If the energy provider uses a continuous billing cycle,
arrearages plus current month charges billed will be paid
not to exceed the maximum per household.

(b} If the energy provider uses a continuous billing cycle,
payment will be made for the delivery of fuel not to exceed
the maximum. Arrearages will not be paid unless there is
no other available vendor, and the available vendor will
deliver fuel only on receipt of payment for arrearages. In
such instances payment for arrearages plus current delivery
may not exceed the maximum per household.

(3) If the applicant incurs an indirect fuel cost through a
rent payment, the amount of the payment shall be the
amount of rent owed for arrearages and the current
month, not to exceed the maximum in the benefit chart.

(4) If the Department for Human Resources receives on-
ly a percentage of the federal funds authorized by Con-
gress, benefits to eligible households in the regular compo-
nent may be reduced proportionately.

Section 5. Payment Methods. Payments to eligible
households will be made as follows:

(1) Payment authorization under the regular component
is of two (2) types:

{a) If the recipient utilizes an energy provider who has a
continuous billing cycle, payment is authorized by a two-
party check paid payable to the provider and the recipient,
except that a direct provider payment may be authorized if
necessary to obtain energy.

(b) When there is no continuous billing cycle or heating
is included as an undesignated portion of rent, payment
shall be made by a check payable to the recipient.

(2) Payment authorization under the crisis component is
made by two-party check to the provider/landlord and
recipient unless the provider/landlord refuses to accept a
two-party check. In this instance, the check shall be made
payable to the recipient only.

(3) At the recipient’s discretion, the total benefit may be
made in separate authorizations to facilitate payment to
more than one (1) provider {e.g., when the recipient heats
with both a wood stove and electric space heaters).
However, the total amount of the payments may not ex-
ceed maximums. The household will decide how to divide
payment if more than one (1) provider is used.

Section 6. Right 10 a Fair Hearing. Any individual has a

right to request and receive a fair hearing in accordance
with 904 KAR 2:055.

Section 7. Time Standards. The department shall make
an eligibility determination promptly after receipt of a

completed and signed application but not to exceed thirty
(30) days.

Section 8. Effective Dates. The following shall be the
implementation and termination dates for HEAP:

(1) Applications for the regular component shall be ac-
cepted beginning January 4, 1982, and ending no later than
January 15, 1982, at the close of business.

(2) Applications for the crisis component shall be ac-
cepted beginning January 18, 1982.

{3) Applications shall be processed in the order taken
until funds are expended. HEAP shall be terminated by the
Secretary when actual and projected program expenditures
have resulted in utilization of available funds.

(4) HEAP may be reactivated after termination under
the same terms and conditions as shown in this regulation

should additional federal funds be made available for that
purpose.

Section 9. Allocation of Funds. (1) Fifteen (15) percent
of the total HEAP allocation shall be reserved for
weatherization assistance.
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 (2) Sixty (60) percent of benefit funds shall be reserved
for use in the regular component. Funds shall be allocated
for use in each Area Development District (ADD) based on
the number of Supplemental Security Income recipients in
the ADD. Funds unobligated by the close of business
January 15, 1982, shall be available for use in the crisis
component.

(3) Forty (40) percent of benefit funds shall be reserved
for use in the crisis component. Funds shall be allocated
for use in each Area Development District based on the
number of households with income at or below 100 percent
of poverty level. Funds unspent by the close of business
February 28, 1982, shall be available for use statewide.

(4) As prescribed by the Secretary, up to $150,000 of
administrative [benefit] funds may be set aside for use in
select geographic areas, for the purpose of purchasing
alternative means of energy. To the extent this benefit is
provided a recipient, it will replace the benefit that
household would otherwise receive.

Section 10. Energy Provider Responsibilities. Any pro-
vider accepting payment from HEAP for energy provided

to eligible Tecipienis 13 required to comply wiih the follow-
ing:

(1) Reconnection of utilities and/or delivery of fuel must
be accomplished upon certification for payment;

(2) The household must be charged in the normal billing
process the difference between the actual cost of the home
energy and the amount of payment made through this pro-
gram. For balances remaining after acceptance of the
HEAP payment, the customer must be offered the op-
portunity for a deferred payment arrangement or a level
payment plan;

(3) HEAP recipients shall not be treated differently than
households not receiving benefits; and

(4) The household on whose behalf benefits are paid
shall not be discriminated against, either in the costs of
goods supplied or the services provided.

(5) A landlord shall not increase the rent of recipient
households on the basis of receipt of this payment.

JOHN CUBINE, Commissioner
ADOPTED: February 25, 1982
APPROVED: W. GRADY STUMBQO, Secretary
RECEIVED BY LRC: March2, 1982 at 2:30 p.m.

Amended Regulations Now In Effect

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Waste Management
As Amended

401 KAR 2:101. Standards for landfarming facilities.

RELATES TO: KRS 224.255. 224.855, 224.880

PURSUANT TO: KRS 13.082, 224.017, 224.033(24)

EFFECTIVE: March 1, 1982

NECESSITY AND FUNCTION: KRS 224.017 and the
waste management provisions of KRS Chapter 224 require
the department to adopt regulations for the disposal of
solid waste. This regulation sets forth the permit applica-
tion requirements and general design and operating re-
quirements for landfarming facilities.

Section 1. Contents of Permit Applications. A person
or state or federal agency desiring a landfarming facility
permit shall submit a complete application to the depart-
ment. Such applications shall be on a form and presented
in a manner prescribed by the department, and shall in-
clude, but not be limited to the following:

(1) Names, addresses and telephone numbers of the lan-
downer, applicant and waste sources. If the applicant is a
government agency, corporation, company or partnership,
include the name and address of process agent or other
contact individual.

_(2) Location and address of the proposed landfarming
site.
(3) A copy of the deed to the property and a copy of the
proposed‘lease if the landowner is not the applicant.
(4) Written certification from the county judge/ex-
ecutive or chairman of the local planning and zoning board

that the site meets all local planning and zoning re-
quirements,

(5) A soils analysis interpreted for landspreading in-
cluding:

(a) A physical description of the soil including type, tex-
ture, series, erodibility, and permeability in the most
restrictive layer within five (5) feet of the surface.

(b) A chemical analysis of the soil including pH, cation
exchange capacity (CEC), and an analysis for fertilizer
recommendations [a fertilizer analysis].

(c) Written recommendation of the county agricultural
extension agent or comparable authority for fertilizer re-
quirements of the proposed site based on soil tests.

(6) A physical and chemical analysis of the waste to be
disposed at the site including moisture content, nutrient
levels, pH, heavy metals content, polychlorinated
biphenyls (PCB’s) present, and any other toxic organics.

(7) A U.S. Soil Conservation Service soils map or the
equivalent, an original, current U.S.G.S. topographic map
showing location of the permit area; and an enlarged, cur-
rent U.S.G.S. topographic map at a minimum scale of one
(1) inch to 400 feet showing the following:

(2) Property lines and boundaries of the proposed site to
be covered by the permit.

(b) Buffer zones and proposed application area.

(c) Access and proposed or existing internal roads.

(d) Surface water within 1000 feet of the proposed site
boundary including boundaries of the 100-year floodplain.

(e) All existing man-made features within 1000 feet of
the proposed site boundary including structures, public
roads, utilities and water wells.

(f) Proposed structures including storage buildings or
facilities, sheds and sanitary facilities.

(g) Proposed run-off/run-on, and erosion control.

(h) Existing or proposed access control.

1(8) The complete application narrative which shall in-
clude:

(a) Source and total estimated quantity of sludge or
other residual waste to be disposed at the proposed facility.
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{(b) Projected capacity ircluding number of acres to be
permitted and estimated life of the facility and projected
application period in years.

(©) A brief description of the waste including origin,
method of stabilization, composition and any other perti-
nent information.

(d) Application method(s) including a description of the
process, equipment to be used, labor required and waste
storage holding provisions during adverse weather condi-
tions or equipment breakdown.

(¢) Application rates and schedules, including depth to
which waste will be spread or quantity to be injected, in
terms of quantity per acre per year, and maximum [a] li-
quid application rate in terms of volume per unit area per
hour.

(f) Site description including pervious waste applica-
tions to the site, future use of the land, proposed crops or
vegetation, slopes, proximity of surface waters, water wells
and man-made features. .

(g) Geology of the proposed site including depth to
bedrock, names and descriptions of geologic formations
and geologic characteristics including karst features.

(h) Description of run-off and run-on control provi-
sioms, access control provisions and proposed soil amend-
ments, if necessary.

(i) Proposed monitoring program for waste, soil,
groundwater and surface water quality.

[(3) The proposed revegetation program, including pro-
visions for liming, fertilization, seed types and schedule,
erosion control during early growth period and interim
cover vegetation program.]

(i) [(k)] A detailed plan for closure of the site including
closure cost estimates.

Section 2. General Design Requirements. (1) Facility
locations shall conform to applicable local zomning laws
pursuant to KRS Chapter 100.

(2) Facilities in the 100-year floodplain shall be designed
and operated to prevent the washout of wastes. Further,
they shall not restrict the flow of the 100-year floodplain or
reduce the temporary water storage capacity of the
floodplain or increase the likelihood of flooding
[downstream from the site]. Where available, empirical
data shall be used to determine the frequency of flood ex-
posure. Where data is not available, the frequency of flood
exposure shall be established by the unit hydrograph
technigue.

(3) Surface contours shall minimize run-off/run-on onto
or through the operational or completed area of the facili-
ty. Surface storm water features shall be designed for 100-
year twenty-four (24) hour storm flows.

(4) The applicant shall provide such additional informa-
tion as the department deems necessary for a determina-
tion regarding the issuance of a permit.

(5) Other requirements may be stipulated according to
the ““Guidelines for Landspreading of Solid Waste”
published by the department in order to ensure compliance
with the “Environmental performance standards’’ in 401
KAR 2:055, Section 6(1).

Section 3. General Operating Requirements. (1) The
facility operation shall be under the direction of a permit-
ted operator who shall be on the site during operating
hours.

(2) No hazardous wastes shall be discharged to or placed
in a landfarming facility.

(3) Facilities shall not allow access which might expose

the public to potential health and safety hazards. All
facilities shall be restricted access and have an entrance
gate that shall be locked during closing hotrs and
whenever an attendant is not present. Suitable warning
signs shall be posted near public access points indicating
the type of operation and hazards associated with it, along
with the name and address of a contact person.

(4) Wastes shall not be landspread on frozen, ice-
covered, or water-saturated soil.

(5) Facilities at which food-chain crops are or will be
grown shall comply with the cadmium and PCB applica-
tion limits in the “Environmental performance standards”’
in 401 KAR 2:055, Section 6(1)(h) and (i) [*‘Application to
land used for the production of food-chain crops,” 40
CFR 257.3-5, incorporated herein by reference], and other
heavy metal limits as prescribed by the department.

(6) No raw or unstabilized biologically treated sludge
shall be landspread.

(7) Facilities which accept sewage sludge and/or septic
tank pumpings shall comply with paragraphs (a), (b) and
{c): [““Sewage sludge and septic tank pumpings,’”” 40 CFR
257.3-6(b), incorporated herein by reference.]

(a) Sewage sludge that is applied to the land surface or is
incorporated into the soil is treated by a Process to
Significantly Reduce Pathogens (as described in the
Guidelines for Landspreading Solid Waste) prior to ap-
plication or incorporation. Public access to the facility is
controlled for at least twelve (12) months, and grazing by
animals whose products are consumed by humans Is
prevented for at least one (1) month. (These provisions do
not apply to sewage sludge disposed of by a trenching or
burial operation.)

(b) Septic tank pumpings that are applied to the land
surface or incorporated into the soil are treated by a Pro-
cess to Significantly Reduced Pathogens prior to applica-
tion or incorporation, unless public access to the facility is
controlled for at least twelve (12) months and unless graz-
ing by animals whose products are consumed by humans is
prevented for at least one (1) month. (These provisions do
not apply o septic tank pumpings disposed of by a tren-
ching or burial operation.)

(c) Sewage sludge or septic tank pumpings that are ap-
plied to the land surface or are incorporated into the soil
are treated by a Process to Further Reduce Pathogens prior
to application or incorporation. Such treatment Is not re-
quired if there is no contact between the waste and the edi-
ble portion of the crop; however, in this case the waste is
treated by a Process to Significantly Reduce Pathogens
prior to application; public access to the facility is controil-
ed for at least twelve (12) months; and grazing by animals
whose products are consumed by humans is prevented for
at least one (1) month. If crops for direct human consump-
tion are grown within eighteen (18) months subsequent Lo
application or the solid waste and the edible portion of the
crop; however, in this case the solid waste Is treated by a
Process to Significantly Reduce Pathogens prior to ap-
plication; public access to the facility is controlled for at
least twelve (12) months; and grazing by animals whose
products are consumed by humans is prevented for at least
one (1) month. If crops for direct human consumption are
not grown within eighteen (18) months of application or in-
corporation, the requirements of paragraphs (a) and (b} of
this section apply.

(8) Schedules and rates of waste application and
schedules of soil and waste monitoring shall be approved
by the department.

(9) Landspreading facilities shall not cause a discharge
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of leachate or pollutants into waters of the Commonwealth
that is in violation of the requirements of the National
Pollutant Discharge Elimination System (NPDES) under
Section 402 of the Clean Water Act, as amended, or that
exceeds the walter quality standards for surface waters
established in 401 KAR 5:031.

(10) The owner/operator shall maintain records of
schedules and rates of waste application, all testing and
monitoring records, and any other pertinent information
as required by the department.

(11) Other requirements may be stipulated according to
the “‘Guidelines for Landspreading of Solid Waste”
published by the department in order to ensure compliance
with “Environmental performance standards’’ in 401 KAR
2:055, Section 6(1).

Section 4. Applicability of Landfarming Facility Per-
mit. (1) Operators of existing landfarming facilitics shall
register their intent to apply for a landfarming permit
within ninety (90) days of the effective date of this regula-
tion on a form as prescribed by the department containing
but not limited to:

(a) Name, address and phone number of applicant;

(b} Location of existing facility; and

(¢c) Source(s) of sludge.

(2) Operators of existing landfarming facilities shall sub-
mit a complete application to the department within 180
days of the effective date of these regulations.

(3) Existing landfarming facilities registered with the
department are hereby granted a permit by rule to operate
for a period not to exceed one (1) year from the effective
datc of these regulations.

(4) [(1)] Permits shall be issued to the operator and are
not necessarily limited to apply to one (1) site. Additional
sites may be added through permit modification pro-
cedures if the modification does not exceed fifty (50) per-
cent of the originally [previously] permitted acreage. No
permit modification shall be granted pursuant to this
subscction until at least thirty (30) days have cxpired
following publication of a notice of permit modifications,
and the conditions specified in 401 KAR 2:090, Section
2(2), have been mel.

(5) 1(2)] Landsprecading of limited quantities of waste
determined by the department [deemed] to constitute

beneficial reuse for agricultural purposes may occur
without a permit if, upon request, a variance is granted by
the department.

JACKIE SWIGART, Sceretary
ADOPTED: December 15, 1981
RECEIVED BY LRC: December 15, 1981 at 4:30 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Banking and Securities
As Amended

808 KAR 4:020. Compliance with Federal Consumer
Credit Protection Act.

RELATES TO: KRS 360.210 to 360.265

PURSUANT TO: KRS 360.260(2)

EFFECTIVE: March 1, 1982

NECESSITY AND FUNCTION: By October [April] 1,
1982, creditors must begin complying with an amended
Federal Consumer Credit Protection Act. Since it is the ex-
pressed legislative intent of KRS 360.210 to 360.265 to re-
quire disclosure of items of information substantially
similar to the requirements of any applicable federal law,
the purpose of this regulation is to state the Department’s
position that compliance with the federal Truth-in-Lending
law is sufficient; and that Kentucky law places no addi-
tional disclosure requirements on creditors.

Section 1. Compliance with the requirements or exemp-
tions from compliance with [the] Federa) Consumer Credit
Protection, 15 U.S.C. § 1601 et seq., [Act Title I (Truth in
Lending Act) and Title V (General Provisions), Public Law
90-321; 82 Stat. 146 et seq. and any amendments thereto, ]
and all existing regulations prescribed pursuant to said
Law shall be deemed to be in compliance with the re-
guirements of KRS 360.210 to 360.265.

TRACY FARMER, Secretary
ADOPTED: December 11, 1981
RECEIVED BY LRC: December 15, 1981 at 4:05 p.m.
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Proposed Amendments

FINANCE AND ADMINISTRATION CABINET
Department of Personnel
{Proposed Amendment)

10t KAR 1:090. Types of appointments.

RELATES TO: KRS 18.110, 18.140, 18.210, 18.250

PURSUANT TO: KRS 13.082, 18.170, 18.190, 18.210

NECESSITY AND FUNCTION: KRS 18.170 requires
the Personnel Board to adopt comprehensive rules consis-
tent with KRS Chapter 18. KRS 18.190 requires the Com-
missioner of Personnel to prepare and recommend to the
board rules which provide for the manner of the com-
pleting appointments and promotions. KRS 18.210 re-
quires the commissioner to prepare and submit to the
board rules which provide for various types of appoint-
ments, such as probationary, emergency, provisional,
reinstatement, and for such other rules, not inconsistent
with KRS Chapter 18, as may be proper and necessary.
This rule 1s necessary to comply with these statutory re-
guirements.

Section 1. Filling of Vacancies. All vacancies in the
classified service which are not filled by transfer, promo-
tion, or demotion, shall be filled by probationary appoint-
ment, re-employment, reinstatement, temporary appoint-
ment, emergency appointment or provisional appoint-
ment. '

Section 2. Probationary Appointment. The appoint-
ment to a permanent position in the classified service
through certification in accordance with 101 KAR 1:080

from an open competitive register shall constitute proba-

tionary appoiniment.

Section 3. Provisional Appointment. When a vacancy is
to be filled in a position of a class for which there are less
than three (3) cligibles available for certification, the ap-
pointing authority, with the prior approval of the commis-
sioner, may make a provisional appointment to fill the
position. A provisional appointee must be certified by the
commissioner as meeting at least the minimum qualifica-
tions established for the class of position. No such provi-
sional appointment shall be continued longer than six (6)
months nor shall successive provisional appointments of
the same person be made to the same position.

Section 4. Emergency Appointment. The appointment
of an employee without regard to the examination re-
quirements of these rules to any position by reason of a
governmental emergency shall constitute an emergency ap-
pointment. An emergency appointment may not exceed
thirty (30) working days in duration and is non-renewable.
Emergency appointments shall have the prior consent of
the commissioner.

Section 5. Temporary Appointments. The appointment
of a person (o a temporary position shall constitute a tem-
porary appointment. Such appointments shall be subject to
the prior approval of the commissioner. Each appointee
must be approved by the commissioner as meeting at least
the minimum qualifications established for the class. Such

appointment shall be for a specified period of time not to
exceed six (6) months and shall not be renewable.

Section 6. Re-employment. An employee with status
who has been laid off by reasons of lack of funds or work,
curtailment of program, abolishment of position or
organization unit, or material change in duties or organiza-
tion, and through no fault of his own, may request that his
name be placed on a re-employment list for the class in ac-
cordance with 101 KAR 1:070, Section 7. The name of an
employee with status, who has been dismissed for reasons
found to be insufficient by the board after hearing the ap-
peal, may be placed on the re-employment list at the discre-
tion of the board. In either case, eligibility to remain on the
re-employment list shall expire one (1) year from the effec-
tive date of the layoff or separation. The appointment of a
person from such list shall constitute re-employment. A
person so re-employed shall be subject to the successful
completion of a probationary period in accordance with
101 KAR 1:100.

Section 7. Reinstatement. (1) An employce with perma-
nent status who has resigned or been laid off through no
fault of his own may be reinstated to his former class, or to
any class for which he is qualified having the same or lower
pay grade that is currently assigned to the employee’s
former class, [any class of position for which he is
qualified with the same or lower entrance rate of pay]
within five (5) years from the effective date of his separa-
tion. Such reinstatement shall be made only with the prior
approval of the commissioner and shall be subject to the
successful completion of a probationary period in ac-
cordance with 101 KAR 1:100. The commissioner’s ap-
proval of a reinstatement shall include a finding that the
candidate meets the current qualifications for the class. If
the reinstatement is to a different class series the applicant
must pass the appropriate examination prior to reinstate-
ment. Age and education requirements may be waived by
the commissioner upon recommendation of the appointing
authority for reinstatement.

(2) An employee with status who has been dismissed for
reasons found by the board after hearing the employee’s
appeal to be political, religious, or ethnic reasons, or
reasons due to race, sex, age (between forty (40} and seven-
ty (70), or handicap, shall be reinstated 1o his former posi-
tion or a position of like status and pay, without loss of
pay for the period of his separation.

(3) An employee with status who has been dismissed for
reasons found by the board after hearing the employee’s
appeal to be without just cause shall be reinstated to his
former position or a position of like status and pay,
without loss of pay for the period of his separation.

Section 8. Seasonal Appointment. The appointment of
a person to a position which recurs on a seasonal basis may
be made of any applicant meeting the established minimum
qualifications. Such appointments shall be subject to the
prior approval of the commissioner and shall be made only
after the seasonal recurring needs have been established by
the appointing authority and shall not exceed eleven (11)
months.
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Section 9. Unclassified Service. Appointing officers
may fill positions in the unclassified service in the manner
in which positions in the classified service are filled.

PHILIP TALIAFERRO, Chairman

ADOPTED: March 12, 1982

APPROVED: DEE MAYNARD, Commissioner

RECEIVED BY LRC: March 15, 1982 at 11:45a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Commissioner Dee Maynard, Department of Person-
nel, Room 373, New Capitol Annex, Frankfort, Kentucky
40601 .

FINANCE AND ADMINISTRATION CABINET
Department of Personnel
(Proposed Amendment)

101 KAR 1:110. Promotion, transfer, demotion and
detail to special duty.

RELATES TO: KRS 18.110, 18.190, 18.210, 18.220,
18.270

PURSUANT TO: KRS 13.082, 18.170, 18.190, 18.210

NECESSITY AND FUNCTION: KRS 18.190 requires
the personnel board to adopt comprehensive rules consis-
tent with KRS Chapter 18. KRS 18.190 requires the com-
missioner of personnel to prepare and recommend to the
board rules which provide for the manner of completing
appointments and promotions. KRS 18.210 requires the
commissioner (o prepare and submit to the board rules
which provide for promotions and transfers; and for
discharge and reduction in rank. This rule is necessary to
comply with these statutory requirements.

Section 1. Promotion. (1) Vacancies in the classified
service shall be filled by promotion whenever practicable
and in the best interest of the service. Promotions shall be
based upon merit and shall be made in accordance with the
procedures established in these rules.

(2) A promotion is the filling of a vacancy by the ad-
vancement of an employee with status from a position hav-
ing a lower minimum salary. Promotions may be made on
either a competitive or non-competitive basis at the discre-
tion of the commissioner after consultation with the ap-
pointing authority. An employee who is promoted shall be
required to serve a probationary period as provided in 101
KAR 1:100. Serving a probationary period upon promo-
tion shall not affect the employee’s status in the lower class
of position. Appropriate consideration will be given to the
qualifications, performance appraisals, conduct, and
seniority of applicants for promotion.

(3) To fill a vacancy by competitive promotion, the com-
missioner of personnel shall examine all qualified, apply-
ing, status employees. The commissioner shall prepare a
register in the same manner as for open competitive ap-
pointments. 101 KAR 1:080 shall govern the selection and
appointment.

(4) When an appointing authority nominates a status
employee for a non-compelitive promotion, the commis-
sioner of personnel may test the nominee. If he finds the
nominec qualified, the commissioner may authorize the
promotion.

(5) Any employee promoted from a classified to an
unclassified position retains his status in the classified ser-
vice. On separation from the unclassified service, he
reverts to a position in that [the] class which he had status
in the agency from which he was terminated if a vacancy in
that class exists [in which he holds status]. If no such
vacancy exists, he shall be considered for employment in
any vacant position in that agency for which he is qualified
pursuant to re-employment procedures and KRS 18.217.
JIf there is no vancancy to which he can revert, 101 KAR
1:120, Section 2, applies.]

Section 2. Transfer. (1) The movement of an employee
from one position to another of the same grade having the
same salary ranges and the same level of responsibility
within the classified service shall be deemed a transfer. A
transfer may be an inter-agency or intra-agency action. If
the employee requests a transfer in writing, such transfer
will be deemed to have been made on a voluntary basis and
from which there shall be no appeal. If the employe has not
requested the transfer in writing, such transfer will be
deemed to have been made on an involuntary basis, and
the employee shall have the right to appeal such transfer in
accordance with 101 KAR 1:130. The employee must meet
the minimum requirements of the job class to which
transferred.

{2) No employee, certified to a vacancy in a local area on
a strictly local area basis in accordance with the provisions
of 101 KAR 1:080, Section 4(3), shall be transferred from
that position until the probationary period has been com-
pleted.

(3) No probationary employee may be transferred bet-
ween agencies nor between geographical locations to a
position having the same salary range and level of respon-
sibility, unless approved by the commissioner of personnel.

(4) No employee may transfer to a different department
without prior approval both of the commissioner of per-
sonnel and of the personnel officer or head of his present
department.

(5) An employee’s promotion to a different department
must be approved in writing by the personnel officer or
head of his present department, or by the commissioner of
personnel. If the promotion is approved by his present
department, the department must file it with the depart-
ment of personnel.

(6) Following notification of a transfer, an employee
must report for work, or make himself known to be
available for work, at either his old work station or the new
one to which assigned.

(7) If the transfer is on an involuntary basis, the
employee shall be notified of his transfer in writing prior to
the effective date of such transfer. The notice shall include
the reason for the transfer, the employee’s obligation to
report to one of his work stations in accordance with
subsection (6) of this section, and the employees right of
appeal under 101 KAR 1:130.

Section 3. Demotion. (1) “Demotion”’ means a change
in the rank of an employee from a position in one (1) class
to a position in another class having a lower minimum
salary range and less discretion or responsibility.

(2) An employee with status may be demoted only for
cause, after the employee has been presented with the
reasons for such demotion in writing, and has becn allowed
at least five (5) working days to reply thereto in writing, or,
upon request, to appear personally with counsel and reply
to the appointing authority or his deputy. A copy of the
statement of reasons and the reply shall be filed with the
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commissioner. An employec with status may appeal his
demotion in accordance with 101 KAR 1:130.

(3) If, for personal or other reasons, an employee re-
quests in writing that he be assigned to a position of a
lower class, the appointing authority may make such a
voluntary demotion. Yoluntary demotions may be intra-
agency, or inter-agency; involuntary demotions shall be
intra-agency only. H the action is intra-agency, approval of
the appointing authority and the commissioner is required;
il inter-agency the prior approval of both appointing
authorities and the commissioner is required. There shall
be no appeal from demotions made on a voluntary basis.

Section 4. Detail to special duty. When the services of a
permanent employee are needed in a position within the
department other than the position to which regularly
assigned, the employee may be detailed to that position for
a period not to exceed one (1) year with prior approval of
the commissioner of personnel. For detail to special duty
the commissioner of personnel may waive the minimum re-
quirements when requested by the appointing authority in
writing.

PHILIP TALIAFERRO, Chairman

ADOPTED: March 12, 1982

APPROVED: DEE MAYNARD, Commissioner

RECEIVED BY LRC: March 15,1982 at 11:45 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Commissioner Dee Maynard, Department of Person-
nel, Room 373, New Capitol Annex, Frankfort, Kentucky
40601 .

FINANCE AND ADMINISTRATION CABINET
Department of Personnel
{Proposed Amendment)

101 KAR 1:140. Service regulations.

RELATES TO: KRS 18.170, 18.190, 18.210

PURSUANT TO: KRS 13.082, 18.170, 18.190, 18.210

NECESSITY AND FUNCTION: KRS 18.170 requires
the Personnel Board to adopt comprehensive rules consis-
tent with KRS Chapter 18. KRS 18.190 and 18.210 require
the Commissioner of Personnel to prepare and submit to
the board rules which provide for annual leave, sick leave,
special leaves of absence, and for other conditions of
employment. This rule is necessary to comply with these
statutory requirements.

Section 1. Attendance. Hours of Work. The number of
hours full-time employees in state offices in Frankfort are
required to work shall be uniform for all positions unless
specified otherwise by the appointing authority or the
statutes. The normal work day shall be from 8:00 a.m. to
4:30 p.m., local time, Monday through Friday. Employees
in other than Frankfort state office buildings shall be sub-
ject to such hours of work as set by the appointing authori-
ty.

Section 2. Annual leave. (1) Each full-time employee in
the state service, except seasonal, temporary and emergen-
cy employees, shall be allowed annual leave with pay at the
following rate:

Years of Service Annual Leave Day;

0)—5 years | leave day per month; 12 per year
510 years 1'Va leave days per month; 15 per year
10--15 years 14 leave days per month; 18 per year

15 years and over 1% leave days per month; 21 per year
An cmployce must have worked more than half of the
work days in a month to qualify for annual leave. In com-
puting years of total service for the purpose of allowing an-
nual leave, only those months for which an employee earn-
ed annual leave shall be used. In those cases where an
employee is changed from part-time to full-time, thosc
months in which the employee worked at jeast 100 hours as
a part-time employee shall be counted in computing years
of total service. Former employees who have been rehired
and who had been previously dismissed for cause from
state service shall receive credit for service prior to the
dismissal, except where such dismissal resulted from a
violation of KRS 18.310, 18.320, or 18.990. Employees ser-
ving on a part-time basis who work at least 100 hours a
month shall be allowed annual leave with pay at the follow-
ing rate:

Years of Service Annual Leave Hours
0—35 years

5—10 years
10—15 years

15 years and over

4 leave hours per month; 48 per year
5 leave hours per month; 60 per year
6 leave hours per month; 72 per year
7 leave hours per month; 84 per year

In computing years of total service for the purpose of
allowing annual leave for part-time employees, only those
months in which the employee worked at least 100 hours
shall be used. In those cases where an employee is changed
from full-time to part-time, thosc months for which the
employec carned annual leave as a full-time employee shall
be counted in computing years of total service. Employees
serving on a part-time basis who work less than 100 hours a
month or on a per diem basis shall not be entitled to annual
leave.

(2) Annual leave for full-time employees may be ac-
cumulated and carried forward from one calendar year to
the next not to exceed the following maximum amounts:

Years of Service Maximum Amount

0—5 years Thirty (30) work days
5—10 years Thirty-seven (37) work days
10—15 years Forty-five (45) work days
15—20 years Fifty-two (52) work days
Over 20 years Sixty (60) work days

Annual leave for part-time employees who work at least
100 hours a month may be accumulated and carried for-
ward from one (1) calendar year to the next not to exceed
the following maximum amounts:

Years of Service Maximum Amount

0—5 years 120 hours
5—10 years 148 hours
10—15 years 180 hours
15—20 years 208 hours
Over 20 years 240 hours

However, leave in excess of the above maximum amounts
may be carried foryva{d fo_r.a period of six (6) months if the
appointing authority justifies in writing the reasons which

Volume 8, Number 10-- April 1, 1982



ADMINISTRATIVE REGISTER 991

madc it impossible to allow an employee to take ac-
cumulated annual leave in a timely manner. Years of ser-
vice for the purpose of determining the maximum amount
of annual leave which may be accumulated and carried for-
ward shall be computed as provided in subsection (1)
above. Annual leave shall not be granted in excess of that
carned prior to the starting datc of leave.

(3) Absence on account of sickness, injury, or disability
in excess of that hereinafter authorized for such purposes
may, at the request of the employee and within the discre-
tion of the appointing authority, be charged against annual
leave.

(4) Accumulated annual leave shall be granted by the ap-
pointing authority in accordance with operating re-
quirements and, insofar as practicable, with the request of
cmployees.

(5) Employces are charged with annual leave for absence
only on days upon which they would otherwise work and
receive pay.

(6) Annual leave shall accrue only when an employee is
working or on authorized leave with pay. Annual leave
shall not accrue when an employee is on educational leave
with pay.

(7) An employee who is transferred or otherwise chang-
ed from the jurisdiction of one agency to another shall re-
tain his accumulated annual leave in the receiving agency.

(8) Before an employee may be placed on leave of
absence without pay in excess of thirty (30) working days,
he must have used or have been paid for any accumulated
annual leave.

(9) Employces shall be paid in a lump sum for ac-
cumulated annual leave, not to exceed the maximum
amounts as set forth in Section 2(2) above, when separated
by proper resignation, layoff, retirement or when granted
leave without pay in excess of thirty (30) working days. The
cffective date of the separation shall be the last work day
and the employee’s amount of accumulated annual leave
shall be listed in the remarks section of the advice cffecting
the separation. A supplemental pay voucher shall be sub-
mitted on accumulated annual leave.

(10} An employee who has been dismissed for cause or
who has failed to give proper notice of resignation may, at
the discretion of the appointing authority, be paid in a
lump sum for accumulated annual leave not to exceed the
maximum amounts as set forth in Section 2(2) above.

(11) Upon the death of an employee, his estate shall be
entitled to receive pay for the unused portion of the
employee’s accumulated annual leave not to exceed the
maximum amounts as set forth in Section 2(2) above.

(12) Absence for a fraction or part of a day that is charg-
ed to annual leave shall be charged in hours or one-half
(2) hours.

Section 3. Sick Leave. (1) Each employee in the state
service, except an emergency, part-time, or per-diem
employee, shall be allowed sick leave with pay at the rate of
one (1) working day for each month of service. An
employee must have worked more than half of the work of
the work days in a month to qualify for sick leave with pay.
Employees serving on a part-time basis who work at least
100 hours a month shall be allowed four (4) hours sick
leave for cach month of service. Employees serving on a
part-time basis who work less than 100 hours a month or
on a per-diem basis shall not be entitled to sick leave.

(2) Full-time employees completing ten (10) years of
total service with the state shall be credited with ten (1
additional days of sick leave upon the first day of the

month following the completion of ten (10) years of ser-
vice. In computing years of total service for the purpose of
crediting ten (10) additional days of sick leave, only those
months for which an employee earned sick leave shall be
used. In those cases where an employee is changed from
part-time to full-time, those months in which the employce
worked at least 100 hours as a part-time employee shali be
counted in computing years of total service. Parl-time
employees who work at least 100 hours a month com-
pleting ten (10) years of total service with the state shall be
credited with forty (40) additional hours of sick leave upon
the first day of the month following the completion of ten
(10) years of service. In computing years of total service for
part-time employces who work at least 100 hours a month
for the purpose of crediting forty (40) additional hours of
sick leave, only those months in which the employee work-
ed at least 100 hours shall be used. In those cases where an
employee is changed from full-time (o part-time, those
months for which the employee earned annual leave as a
full-time employce shall be counted in computing years of
total service. The total service must be verified [in writing)
before the leave is credited to the employee’s record.
Former employees who have been rehired and who had
been previously dismissed for cause from state service shall
receive credit for service prior to the dismissal, except
where such dismissal resulted from the violation of KRS
18.310, 18.320, or 18.990.

(3) Unused sick leave may be accumulated with no max-
imum on accumulation.

(4) Sick leave shall accrue only when an employee is
working or on authorized leave with pay. Sick leave shall
not accrue when an employee is on educational leave with
pay.

(5) An appointing authority shall grant accrued sick
leave with pay when an employee:

(a) Receives medical, dental or optical examination or
treatment;

(b) Is disabled by sickness or injury;

(c) Is disabled by pregnancy and/or confinement;

(d) Is required to care for a sick or injured member of his
immediate family for a reasonable period of time:

{c) Would jeopardize the health of others at his duty
post, because of exposure to a contagious disease;

(f) Has lost by death a parent, child, brother or sister, or
the spouse of any of them, or any persons related by blood
or affinity with a similarly close association. Leave under
this paragraph is limited to three (3) days or a reasonable
extension at the discretion of the appointing authority.

(6) At the termination of sick leave with pay not ex-
ceeding six (6) months, the appointing authority shall
return the employee to his former position. At the termina-
tion of sick leave with pay exceeding six (6) months, the ap-
pointing authority shall return the employee to a position
for which he is qualified, and which resembles his former
position as closely as circumstances permit.

(7) An appointing authority shall grant sick leave
without pay for so long as an employee is disabled by
sickness, or illness, or pregnancy and confinement, and the
total continuous leave does not exceed two (2) years. When
the employee has given notice of his ability to resume his
duties, the appointing authority shall return the employee
to a position for which he is qualified, and which resembles
his former position as closely as circumstances permit; if
there is no such position available, the rules pertaining o
lay-off apply. An employeec who is unable to return to
work at the end of two (2) years of sick leave without pay,
after being requested to return to work at Jeast ten (10)
days prior to the expiration of such sick lcave, shall be ter-
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minated by the appointing authority. An employee granted
sick leave without pay may, upon requcst, retain up to ten
(10) days of accumulated sick leave.

(8) Absence for a fraction or part of a day that is
chargeable to sick leave shall be charged in hours or one-
hall (\4) hours.

(9) An employee who is transferred or otherwise chang-
cd from the jurisdiction of onc agency to another shall re-
tain his accumulated sick leave in the receiving agency.

(10) Employees shall be credited for accumulated sick
leave when separated by proper resignation, layoff, retire-
ment, or when granted leave without pay in excess of thirty
{(30) working days. The employee’s amount of accumulated
sick leave shall be listed in the remarks section of the advice
effecting the separation. Former employees who are
reinstated or re-employed may have up to ten (10) days of
their accumulated and unused sick leave balances revived
upon appointment and placed to their credit upon request
of the appointing authority and approval of the commis-
sioner. Any additional balance may be revived after sixty
(60) days of work upon similar request.

(11} In cases of absence due to illness or injury for which
Workmen’s Compensation benefits are received for lost
time, sick leave may be utilized to the extent of the dif-
ference between such benefits and the employee’s regular
salary.

(12) Application for sick leave. An employee shall file a
written application for sick leave with pay within a
reasonable time. Except in cases of emergency illness, an
employee shall request advance approval for sick leave for
medical, dental or optical examination, and for sick lcave
without pay. In all cases of illness, an employec is
obligated to notify his immediate supervisor or other
designated person. Failure to do so in a reasonable period
of time may be cause for denial of sick leave for the period
of absence.

{13) Supporting evidence:

(a) An appointing authority may require an employee (o
supply supporting evidence in order to receive sick leave. A
supervisor’s or employee’s certificatc may be accepted, but
a medical certificate may be required, signed by a licensed
practitioner and certifying to the incapacity, examination,
or (reatment. An appointing authority shall grant sick
leave when the application is supported by acceptable
evidence.

{(b) An appointing authority may place on sick leave an
employee whose health might be jeopardized by job duties
or whose health might jeopardize others, and who, on re-
quest, fails to produce a satisfactory medical certificate.

Section 4. Court Leave. An employee shall be entitled
to leave of absence from duties, without loss of time or pay
for that amount of time necessary to comply with sub-
poenaes by any court, federal, state, or political subdivi-
sion thercof, to serve as a juror or a witness except in cases
where the employee himself or a member of his family 1s a
party plaintiff in court action. This lecave shall include
necessary travel time. If relieved from duty as a juror or
witness during his normal working hours, the employec
shall return to work.

Section 5. Compensatory Leave. Accumulated compen-
salory time shall be granted by the appointing authority in
accordance with agency needs and requirements and, in-
sofar as practicable, in accordance with the employee’s re-
quest. To maintain a manageable level of accumulated
compensatory time and for the specific purpose of reduc-

ing the employee’s compensatory time balance, an appoin-
ting authority may direct an employee to take accumulated
compensatory time off from work.

Section 6. Military Leave. Any employee who is an ac-
tive member of the United States Army Reserve, the
United States Air Force Reserve, the United States Naval
Reserve, the United States Marine Corps Reserve, the
United States Coast Guard Reserve, the United States
Public Health Service Reserve, or the Kentucky National
Guard shall be relieved from his civil duties upon request
therefor, to serve under orders on training duty without
loss of his regular compensation for a period not to exceed
ten (10) working days in any one (1) calendar year, and any
such absence shall not be charged to leave. Absence in ex-
cess of this amount will be charged as annual leave or leave
without pay. The appointing authority may require a copy
of the orders requiring the attendance of an employee
before granting military Jeave.

Section 7. Yoting Leave. Appointing authorities shall
allow all employees ample time to vote. Such absence shall
not be charged against leave.

Section 8. Special Leave of Absence. (1) In addition to
leaves as above provided, an appointing authority may
grant leave without pay for a period or periods not to ex-
ceed thirty (30) working days in any calendar year.

{2) An appointing authority, with approval of the com-
missioner, may grant leave of absence for a period not to
exceed twenty-four (24) months for the following pur-
poses, with or without pay: for assignment to and atten-
dance at college, university, or business school for the pur-
pose of training in subjects related to the work of the
employee and which will benefit the state service; or for
purposes other than above that are deemed to be in the best
interests of the state.

(3) An appointing authority, with approval of the com-
missioner, may grant an employee entering active military
guty a leave of absence without pay for a period of such

uty.

Section 9. Absence Without Leave. An employee who is
absent from duty without approval shall report the reason
therefore to his supervisor immediately. Unauthorized
and/or unreported absence shall be considered absence
without leave and deduction of pay may be made for each
period of such absence. Such absence may constitute
grounds for disciplinary action and will serve to interrupt
continuous service as defined in 101 KAR 1:050.

Section 10. Performance Appraisal. Quality and quan-
tity of work shall be considered in determining salary ad-
vancements, in promotions, in determining the order of
layoff, in re-employment, and as a means of identifying
employees who should be promoted, demoted, or dismiss-
cd. Ratings of the employee’s work performance shall cor-
respond to five (5) levels of performance as defined below:

Outstanding—The employee exceeds performance stan-
dards for objectives with such consistency or to such a
.(s!qbstamial degree that performance on the job is outstan-

ing.

Above Standard—The employee consistently meets all
performance standards for objectives and frequently ex-
ceeds one (1) or more of the standards on several objectives
such that performance is above that required and expected
of the normal employee.
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Satisfactory—The employee consistently meets the per-
formance standards for objectives identified for the posi-
tion.

Below Standard—Performance on the job is below the
standard expected of a satisfactory employee. The
employee consistently does not meet one (1) or more of the
performance standards for the objectives.

Not Satisfactory—There are serious deficiencies in the
employee’s performance on the job. The employee con-
sistently fails to meet all the performance measures for
some objectives or fails to meet one (1) or more of them to
such a degree that performance is far below the standard
expected of 2 normal employee.

Any status employee who believes he has been unfairly
rated shall have the right to have his rating reviewed
through a procedure developed by the Commissioner
which shall contain the following components:

(1) A written request by the employee shall be submitted
to the second line supervisor within three (3) working days
of the receipt of the rating and the immediate and second
line supervisor must then review the employee’s comments
and documentation, and determine whether the rating
should be changed and respond in writing within three (3)
working days from the receipt of the request; and

(2) If the employee is not satisfied with the results in the
first step, he/she shall have the right to request in writing
to the appointing authority that within three (3) working
days a review committee be established. This committee
shall consist of three (3) members, one (1) chosen by the
employee, one (1) chosen by the supervisor, and one (1) by
the appointing authority. The review committee must then
review the rating and documentation and determine if the
rating is valid and respond in writing within ten (10) work-
ing days of the receipt of the request. If the procedure in-
dicated above is not followed, then the employee may ap-
peal this lack of correct review procedure to the Personnel
Board. The rating itself may be a basis for an appeal to the
Personnel Board where there is a complaint of discrimina-
tion because of race, color, religion, national origin, sex,
age forty (40) to seventy (70) or handicap.

Section 11. Records and Reports. (1) Personnel action
forms: The commissioner shall prescribe personnel action
forms which appointing authorities shall use to report such
personnel actions and status changes as he may require.
The commissioner shall inform the appointing authorities
which personnel actions and status changes must be
reported to him.

(2) Leave records: Each appointing authority shall in-
stall and maintain a leave record showing for each
employee:

(a) Annual leave earned, used and unused;

(b) Sick leave earned, used and unused; and

(c) Special leave or any other leave with or without pay.
Such record shall be documentary evidence to support and
justify authorized leave of absence with pay. Each appoin-
ting authority shall notify his employees of their annual
and sick leave balances as of January 1; a summary of
which shall be sent to the department by February 1.

(3) Official roster: The commissioner shall prepare and
maintain a record of all employees showing for each
employee his name, address, title of position, salary rate,
changes in status, transfer, sick leave and annual leave.

Section 12. Confidentiality of Records. (1) Except as
otherwise provided by law or in the rules, all records of the
department shall be considered public records and may be

inspected, when in the public interest, upon proper ap-
plication made to the commissioner during normal work-
ing hours.

(2) Unless the board shall determine otherwise, records
of the department involving investigation correspondence
and data related to the moral character and reputation of
applicants for employment or employees in state service;
and examination materials, questions, data and examina-
tion papers and records relating in any way to competitive
examinations and tests conducted and held by the depart-
ment shall be held confidential.

Section 13. Dual Employment. No employee holding a
full-time position with the Commonwealth may hold
another state position except upon recommendation of the
appointing authority and the written approval of the Com-
missioner of Personnel. A copy of such written approval
and a statement of the reasons therefor shall be transmitted
to the Governor and the Director of the Legislative
Research Commission. A complete list of all employees
holding more than one (1) state position shall be furnished
to the Legislative Research Commission quarterly by the
commissioner.

Section 14. Minimum Hiring Age. The minimum age
for hiring of state employees shall conform to federal and
state labor laws, rules and regulations.

Section 15. Maximum Hiring Age. (1) The maximum
hiring age for permanent employment subject to these rules
is seventy (70).

(2) Agencies may request that individuals over seventy
(70) be tested and/or employed. The request must be
justified in writing by the appointing authority, stating the
reasons why it serves the public interest, and must have the
prior approval of the Commissioner of Personnel. Ap-
plicants so approved shall be certified only to those agen-
cies requesting such waivers.

Section 16. Retirement. (1) The normal retirement age
for employees subject to these rules shall be seventy (70).

(2) Employees over seventy (70) may be allowed to con-
tinue employment from year to year with prior approval of
the Commissioner of Personnel when it serves the public
interest. Such requests must be justified in writing by the
appointing authority.

Section 17. Restoration From Military Leave. (1) State
appointing authorities shall comply with the provisions of
KRS 61.371, 61.373, 61.375, 61.377, 61.379.

(2) The Department of Personnel shall require proper
compliance with these statutes as they pertain to state
employees.

(3) The appointing authorities for employees in county,
city, or political subdivisions thereof, are responsible for
compliance with these statutes, in keeping with normal per-
sonnel practices and procedures of each.

(4) Appeals may be filed by an employee or previous
employee pursuant to 101 KAR 1:130. The governmental
agency from which the appeal is filed shall bear the expense
of the hearing of the appeal.

(5) A former employee seeking restoration, who has
been rejected or otherwise penalized, must file an appeal
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within thirty (30) days, after ﬁczificazio_a of such rejection
or penalization by an appointing authority.

PHILIP TALIAFERROQO, Chairman

ADOPTED: March 12, 1982

APPROVED: DEE MAYNARD, Commissioner

RECEIVED BY LRC: March 15,1982 at11:45a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Commissioner Dee Maynard, Department of Person-
nel, Room 373, New Capitol Annex, Frankfort, Kentucky
40601.

FINANCE AND ADMINISTRATION CABINET
Department of Personnel
(Proposed Amendment)

101 KAR 1:200. Rules for unclassified service.

RELATES TO: KRS 18.220

PURSUANT TO: KRS 13.082, 18.220

NECESSITY AND FUNCTION: KRS 18.220 requires
the Commissioner of Personnel to submit to the Governor
proposed rules for the unclassified service persons in posi-
tions enumerated in KRS 18.140(1)(f), (g), (), (), (), (0),
(), and (u). KRS 18.220 further provides that these rules
shall be approved by the Governor-and promulgated ac-
cording to KRS Chapters 12 and 13. In practice, the rules
which apply to Merit System employees in the following
specific areas have also been applied to the aforementioned
categories of employees in the unclassified service.

Section 1. Annual leave. (1) Each full-time employee in
the state service, except seasonal, temporary, and emergen-
cy employees, shall be allowed annual leave with pay at the
following rate:

Years of Service Annual Leave Days

0—S5 years 1 leave day per month; 12 per year
5—10 years 1V leave days per month; 15 per year
10—15 years 1% leave days per month; 18 per year

15 years and over 1% leave days per month; 21 per year
An employee must have worked more than half of the
work days in a month to qualify for annual leave. In com-
puting years of total service for the purpose of allowing an-
nual leave, only those months for which an employee earn-
ed annual leave shall be used. In those cases where an
employee is changed from pari-time to full-time, those
months in which the employee worked at least 100 hours as
a part-time employee shall be counted in computing years
of total service. Former employees who have been rehired
and who had been previously dismissed for cause from
state service shall receive credit for service prior to the
dismissal, except where such dismissal resulted from a
violation of KRS 18.310, 18.320, or 18.990. Employees ser-
ving on 2 part-time basis who work more than 100 hours 2
month shall be allowed annual leave with pay at the follow-
ing rate:

Years of Service Annual Leave Hours

0-5 years 4 leave hours per month; 48 per year
5-10 years 5 leave hours per month; 60 per year
10-15 years 6 leave hours per month; 72 per year

15 years and over 7 leave hours per month; 84 per year

In computing years of total service for the purpose of

allowing annual leave for part-time employees, only those

“months in which the employee worked at least 100 hours

shall be used. In those cases where an employee is changed
from full-time to part-time, those months for which the
employee earned annual leave as a full-time employee shall
be counted in computing years of total service. Employees
serving on a part-time basis who work less than 100 hours a
month or on a per diem basis shall not be entitled to annual
leave.

(2) Annual leave for full-time employees may be ac-
cumulated and carried forward from one (1) calendar year
to the next not to exceed the following maximum amounts:

Years of Service Maximum Amount
0—5 years Thirty (30) work days
5—10 years Thirty-seven (37) work days
10—15 years Forty-five (45) work days
15—20 years Fifty-two (52) work days
Over 20 years Sixty (60) work days

Annual leave for part-time employees who work at least
100 hours a month may be accumulated and carried for-
ward from one (1) calendar year to the next not exceed the
following maximum amounts:

Years of Service Maximum Amount

0-5 years 120 hours
5-10 years 148 hours
10-15 years 180 hours
15-20 years 208 hours
Over 20 years 240 hours

However, leave in excess of the above maximum amounts
may be carried forward for a period of six (6) months if the
appointing authority justifies in writing the reasons which
made it impossible to allow an employee to take ac-
cumulated annual leave in a timely manner. Years of ser-
vice for the purpose of determining the maximum amount
of annual leave which may be accumulated and carried for-
ward shall be computed as provided in subsection (1)
above. Annual leave shall not be granted in excess of that

. earned prior to the starting date of leave.

~ (3) Absence on account of sickness, injury, or disability
in excess of that hereinafter authorized for such purposes

i may, at the request of the employee and within the discre-

}ion of the appointing authority, be charged against annual
eave.

(4) Accumulated annual leave shall be granted by the ap-

i N . . . e .
ipointing authority in accordance with operating re-

quirements and, insofar as practicable, with the request of
employees.

(5) Employees are charged with annual leave for absence
only on days upon which they would otherwise work and
receive pay.

{6’) Annual leave shall accrue only when an employee is
working or on authorized leave with pay. Annual leave
shall not accrue when an employee is on educational leave
with pay.
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(7) An employee who is transferred or otherwise chang-
ed from the jurisdiction of one agency to another shall re-
tain his accumulated annual leave in the receiving agency.

(8) Before an employee may be placed on leave of
absence without pay in excess of thirty (30) working days,
he must have used or have been paid for any accumulated
annual leave,

(9) Employees shall be paid in a lump sum for ac-
cumulated annual leave, not to exceed the maximum
amounts as set forth in Section 1(2) above, when separated
by proper resignation, layoff, retirement or when granted
leave without pay in excess of thirty (30) working days. The
effective date of the separation shall be the last work day
and the employee’s amount of accumulated annual leave
shall be listed in the remarks section of the advice effecting
the separation. A supplemental pay voucher shall be sub-
mitted on accumulated annual leave.

(10) Arn employee who has been dismissed for cause or
who has failed to give proper notice of resignation may, at
the discretion of the appointing authority, be paid in a
lump sum for accumulated annual leave not to exceed the
maximum amounts as set forth in Section 1(2) above.

(11) Upon the death of an employee, his estate shall be
entitled to receive pay for the unused portion of the
employee’s accumulated annual leave not to exceed the
maximum amounts as set forth in Section 1(2) above.

(12) Absence for a fraction or part of a day that is charg-
ed to annual leave shall be charged in hours or one-half
(*2) hours.

Section 2. Sick Leave. (1) Each employee in the state
service, except an emergency, part-time, or per-diem
employee, shall be allowed sick leave with pay at the rate of
one (1} working day for each month of service. An
employee must have worked more than half of the work
days in a month to qualify for sick leave with pay.
Employees serving on a part-time basis who work more
than 100 hours a month shall be allowed four (4) hours sick
leave for each month of service. Employees serving on a
part-time basis who work less than 100 hours 2 month or
on a per-diem basis shall not be entitled to sick leave.

(2) Full-time employees completing ten (10) years of
total service with the state shall be credited with ten (10)
additional days of sick leave upon the first day of the
month following the completion of ten (10) years of ser-
vice. In computing years of total service for the purpose of
crediting ten (10) additional days of sick leave, only those
months for which an employee earned sick leave shall be
used. In those cases where an employee is changed from
part-time to full-time, those months in which the employee
worked at least 100 hours as a part-time employee shall be
counted in computing years of total service. Part-time
employees who work at least 100 hours a month com-
pleting ten (10) years of total service with the state shall be
credited with forty (40) additional hours of sick leave upon
the first day of the month following the completion of ten
(10) years of service. In computing years of total service for
part-time employees who work at least 100 hours a month
for the purpose of crediting forty (40) additional hours of
sick leave, only those months in which the employee work-
ed at least 100 hours shall be used. In those cases where an
employee Is changed from full-time to part-time, those
months for which the employee earned annual leave as a
full-time employee shall be counted in computing years of
total service. The total service must be verified [in writing]
before the leave is credited to the employee’s record.
Former employees who have been rehired and who had
been previously dismissed for cause from state service shall

receive credit for service prior to the dismissal, except
where such dismissal resulted from a violation of KRS
18.310, 18.320, or 18.990.

(3) Unused sick leave may be accumulated with no max-
imum on accumulation.

(4) Sick leave shall accrue only when an employee is
working or on authorized leave with pay. Sick leave shall
not accrue when an employee is on educational leave with
pay.

(5) An appointing authority shall grant accrued sick
leave with pay when the employee: _

(a) Receives medical, dental or optical examination or
treatment;

(b) Is disabled by sickness or injury;

(c) Is disabled by pregnancy and/or confinement;

(d) Is required to care for a sick or injured member of his
immediate family for a reasonable period of time;

{e) Would jeopardize the health of others at his duty
post, because of exposure to a contagious disease;

(f) Has lost by death a parent, child, brother or sister, or
the spouse of any of them, or any persons related by blood
or affinity with a similarly close association. Leave under
this paragraph is limited to three (3) days or a reasonable
extension at the discretion of the appointing authority.

(6) At the termination of sick leave with pay not ex-
ceeding six (6) months, the appointing authority may
return the employee to his former position. At the termina-
tion of sick leave with pay exceeding six (6) months, the ap-
pointing authority may return the employee to a position
for which he is qualified, and which resembles his former
position as closely as circumstances permit.

(7) An appointing authority shall grant sick leave
without pay for so long as an employee is disabled by
sickness, or illness, or pregnancy and confinement, and the
total continuous leave does not exceed two (2) years. When
the employee has given notice of his ability to resume his
duties, the appointing authority may return the employee
to a position for which he is qualified, and which resembles
his former position as closely as circumstances permit. An
employee who is unable to return to work at the end of two
(2) years of sick leave without pay, after being requested to
return to work at least ten (10) days prior to the expiration
of such sick leave, shall be terminated by the appointing
authority. An employee granted sick leave without pay
may, upon request, retain up to ten (10} days of ac-
cumulated sick leave.

(8) Absence for a fraction or part of a day that is
chargeable to sick leave shall be charged in hours or one-
half (2) hours.

(9) An employee who is transferred or otherwise chang-
ed from the jurisdiction of one agency to another shall re-
tain his accumulated sick leave in the receiving agency.

(10) Employees shall be credited for accumulated sick
leave when separated by proper resignation, layoff, retire-
ment, or when granted leave without pay in excess of thirty
(30) working days. The employee’s amount of accumulated
sick leave shall be listed in the remarks section of the advice
effecting the separation. Former employees who are
reinstated or re-employed may have up to ten (10) days of
their accumulated and unused sick leave balances revived
upon appointment and placed to their credit upon request
of the appointing authority and approval of the commis-
sioner. Any additional balance may be revived after sixty
(60) days of work upon similar request.

(11) In cases of absence due to illness or injury for which
Workmen’s Compensation benefits are received for lost
time, sick leave may be utilized to the extent of the dif-

ference between such benefits and the employee’s regular
salary.
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(12) Application for sick leave. An employee shall file a
written application for sick leave with pay within a
reasonable time. Except in cases of emergency illness, an
employee shall request advance approval for sick leave for
medical, dental, or optical examination, and for sick leave
without pay. In all cases of illness, an employee is
obligated to notify his immediate supervisor or other
designated person. Failure to do so in a reasonable period
of time may be cause for denial of sick leave for the period
of absence.

(13) Supporting evidence:

(a) An appointing authority may require an employee to
supply supporting evidence in order to receive sick leave. A
supervisor’s or employee’s certificate may be accepted, but
a medical certificate may be required, signed by a licensed
practitioner and certifying to the incapacity, examination,
or itreatment. An appointing authority shall grant sick
ieave when the application is supported by acceptable
evidence. i

(b) An appointing authority may place on sick leave an
employee whose health might be jeopardized by job duties
or whose health might jeopardize others and who, on re-
guest, fails to produce a satisfactory medical certificate.

Section 3. Court Leave. An employee shall be entitled
to leave of absence from duties, without loss of time or pay
for that amount of time necessary to comply with sub-
poenaes by any court, federal, state, or political subdivi-
sion thereof, to serve as a juror or a witness except in cases
where the employee himself or a member of his family is a
party plaintiff in court action. This leave shall include
necessary travel time. If relieved from duty as a juror or
witness during his normal working hours, the employee
shall return to work.

Section 4. Compensatory Leave. Accumulated compen-
satory time shall be granted by the appointing authority in
accordance with agency needs and requirements and, in-
sofar as practicable, in accordance with the employee’s re-
quest. To maintain a manageable level of accumulated
compensatory time and for the specific purpose of reduc-
ing the employee’s compensatory time balance, an appoin-
ting authority may direct an employee to take accumulated
compensatory time off from work.

Section 5. Military Leave. Any employee who is an ac-
tive member of the United States Army Reserve, the
United States Air Force Reserve, the United States Naval
Reserve, the United States Marine Corps Reserve, the
United States Coast Guard Reserve, the United States
Public Health Service Reserve, or the Kentucky National
Guard shall be relieved from civil duties upon request
therefor, to serve under orders on training duty without
loss of regular compensation for a period not to exceed ten
(10) working days in any one (1) calendar year, and any
such absence shall not be charged to leave. Absence in ex-
cess of this amount will be charged as annual leave or leave
without pay. The appointing authority may require a copy
of the orders requiring the attendance of an employee
before granting military leave.

Section 6. Voting Leave. Appointing authorities shall
allow zall employees ample time to vote. Such absence shall
not be charged against leave.

Section 7. Special Leave of Absence. (1) In addition to
leaves as above provided, an appointing authority may

grant leave without pay for a period or periods not to ex-
ceed thirty (30) working days in any calendar year.

(2) An appointing authority, with approval of the com-
missioner, may grant leave of absence for a period not to
exceed twenty-four (24) months for the following pur-
poses, with or without pay: for assignment to and atten-
dance at college, university, or business school for the pur-
pose of training in subjects related to the work of the
employee and which will benefit the state service; or for
purposes other than above that are deemed to be in the best
interests of the state.

(3) An appointing authority, with approval of the com-
missioner, may grant an employee entering active military
duty a leave of absence without pay for a period of such
duty.

Section 8. Absence Without Leave. An employee who is
absent from duty without approval shall report the reason
therefore to his supervisor immediately. Unauthorized
and/or unreported absence shall be considered absence
without leave and deduction of pay may be made for each
period of such absence. Such absence may constitute
grounds for disciplinary action.

Section 9. Performance Appraisal, Quality and quanti-
ty of work shall be considered in determining salary ad-
vancements, in promotions, and as a means of identifying
employees who should be promoted, demoted, or dismiss-
ed. Ratings of the employee’s work performance shall cor-
respond to five (5) Ievels of performance as defined below:

QOutstanding—The employee exceeds performance stan-
dards for objectives with such consistency or to such a
substantial degree that performance on the job is outstan-
ding.

Above Standard—The employee consistently meets all
performance standards for objectives and frequently ex-
ceeds one (1) or more of the standards on several objectives
such that performance is above that required and expected
of the normal employee.

Satisfactory—The employee consistently meets the per-
formance standards for objectives identified for the posi-
tion.

Below Standard—Performance on the job is below the
standard expected of a satisfactory employee. The
employee consistently does not meet one (1) or more of the
performance standards for the objectives.

Not Satisfactory—There are serious deficiencies in the
employee’s performance on the job. The employee con-
sistently fails to meet all the performance measures for
some objectives or fails to meet one (1) or more of them to
such a degree that performance is far below the standard
expected of a normal employee.

Any employee who believes he has been unfairly rated
shall have the right to have his rating reviewed through a
procedure developed by the Commissioner which shall
contain the following components:

(1) A written request by the employee shall be submitted
to the second line supervisor within three (3) working days
of the receipt of the rating and the immediate and second
Iine supervisor must then review the employee’s comments
and documentation, and determine whether the rating
should be changed and respond in writing within three (3)
working days from the receipt of the request; and

(2) If the employee Is not satisfied with the results in the
first step, he/she shall have the right to request in writing
to the appointing authority that within three (3) working
days a review committee be established. This committee

Volume 8 Number 10— April 1, 1982



ADMINISTRATIVE REGISTER

shall consist of three (3) members, one (1) chosen by the
employee, one (1) chosen by the supervisor, and one (1) by
the appointing authority. The review committee must then
review the rating and documentation and determine if the
rating is valid and respond in writing within ten (10) work-
ing days of the receipt of the request. If the procedure in-
dicated above is not followed, then the employee may ap-
peal this lack of correct review procedure to the Personnel
Board. The rating itself may be a basis for an appeal to the

Personnel Board where there is a complaint of discrimina- -

tion because of race, color, religion, national origin, sex,
age forty (40) to seventy (70) or handicap.

PHILIP TALIAFERRO, Chairman

ADOPTED: March 12, 1982

APPROVED: DEE MAYNARD, Commissioner

RECEIVED BY LRC: March 15,1982 at11:45a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Commissioner Dee Maynard, Department of Person-
nel, Room 373, New Capitol Annex, Frankfort, Kentucky
40601.

FINANCE AND ADMINISTRATION CABINET
Department for Administration
(Proposed Amendment)

200 KAR 2:006. Employees’ reimbursement for travel.

RELATES TO: KRS Chapters 42, 44, 45

PURSUANT TO: KRS 13.082, 42.030, 44.060, 45.170,
45.180, 45.300

NECESSITY AND FUNCTION: The [Department of]
Finance and Administration Cabinet is directed by law to
coordinate and supervise the fiscal affairs and procedures
of the State and is authorized to adopt regulations for that
purpose. The purpose of this regulation is to specify
eligibility, requirements, rates and forms for reimburse-

ment of travel expense and other official expenses out of
the State Treasury.

Section 1. General. (1) Affected agencies. Except as
otherwise provided by law, this regulation shall apply to all
departments, agencies, boards, and commissions, and in-
stitutions of the Executive Branch of State Government. It
shall not apply to the Legislative and Judicial branches and
their employees.

(2) Enforcement:

(a) Each agency head is responsible for insuring that all
glavel expense from that agency is as economical as is feasi-

e.

(b) All persons who travel on official state business shall
state on the expense voucher the purpose of each trip, shall
maintain records to support their claims and shall provide
themselves with sufficient personal funds to defray their
travel expense.

(c) 1. The Secretary of the [Department of] Finance and
Administration Cabinet is responsible for insuring that all
travel reimbursement conforms to this regulation. He may
disallow, reduce or strike from expense vouchers any
claims contrary to this regulation. He may also require
written justification from agency heads for amounts claim-
ed by their agencies and employees.
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2. The Secretary of the [Department of] Finance and
Administration Cabinet may approve exceptions where he
finds such exception in the best interest of the Com-
monwealth.

(3) Eligibility. Except as provided by state law or by this
regulation, no reimbursement can be claimed for expenses
of any person other than employees, bona fide wards, or
other persons in the official service of the Commonwealth.
Only necessary expenses of official travel will be reimburs-
ed.

(4) Interpretation. All final interpretations of this
regulation shall be made by the Secretary of the [Depart-
ment of] Finance and Administration Cabinet, and such
determinations shall be final and conclusive.

Section 2. Definitions; Work Station. (1) The official
work station of employees assigned to an office is the street
address where the office is located.

(2) The official work station of field employees shall be
established by the agency head, based solely on the best in-
terests of the Commonwealth, not on employee’s conve-
nience. The designation of work station shall not be for the
purpose of allowing additional mileage reimbursement for
the employee.

(3) If an employee is permanently re-assigned, or is sta-
tioned at a new place two (2) months, the new place im-
mediately becomes that employee’s official work station
concerning travel expense.

Section 3. Authorizations. (1) No travel expense shall
be reimbursed unless the travel was authorized in advance
as follows:

(a) Travel in Kentucky and within the other forty-nine
(49) states and the District of Columbia must be authorized
by the agency head or a designated representative. If four
(4) or more persons are to travel to the same out-of-state
destination the request shall explain the necessity for the
number and shall also be authorized by the Secretary of the
Finance and Administration Cabinet.

(b) Travel to foreign counties must be authorized in ad-
vance by the agency head, Secretary of the [Department of}
Finance and Administration Cabinet and Governor, or by
their designated representatives.

(2) Requests for the approval of the Secretary of the
Finance and Administration Cabinet must reach the
[Department of] Finance and Administration Cabinet at
least five (5) working days before the intended start of
travel. (Form B120-7, Authorization for Travel.)

Section 4. Transportation. (1) Economy required:

(a) State officers, agents, and employees traveling on
state business shall use the most economical, standard
transportation available and the most direct and usually-
traveled routes. Expenses added by use of other transpor-
tation or routes must be assumed by the individual.

{b) Round-trip, excursion or other reduced-rate rail or
plane fares shall be obtained if practical. ‘

(2) State vehicles. State-owned vehicles with their credit
cards should be used for state business travel when
available and feasible. No mileage payment shall be claim-
ed when state-owned vehicles are used.

(3) Privately-owned vehicles. Mileage claims for use of
privately-owned vehicles may be disallowed if a state vehi-
cle was available and feasible. No reimbursement shall be
paid for travel between residence and work station.

(4) Buses, subways. For city travel, employees are en-
couraged to use buses and subways. Taxi fare may be
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allowed when more economical transportation is not feasi-
ble.

(5) Airline travel. Commercial airline travel shall be
coach/tourist class and on this country’s airlines. Addi-
tional expense for first-class travel will not be reimbursed
by the state.

(6) Special transportation:

(a) The cost of hiring cars or other special conveyances
in lieu of ordinary transportation will be allowed only with
acceptable justification.

(b) Privately-owned aircraft may be used only when it is
to the advantage of the state, measured both by travel costs
and travel time.

Section 5. Accommodations. (1)(a) Economy required.
Lodging costs should be the most economical that are con-
sistent with the state’s best interests. Facilities providing
special government rates or commercial rates will be used
where feasible. Agencies shall contact the cabinet’s
[department’s] Division of Accounts travel desk for
assistance as needed in obtaining group rates and special
state rates.

(b) State-owned facilities shall be used for meetings
and/or lodging where available, practicable and
economical.

(2) Location. Cost for lodging within forty (40) miles of
the claimant’s official work station or home will not be
reimbursed.

(3) (a) Group lodging, by contract. State agencies and
institutions may contract with hotels, motels and other
establishments for four (4) or more employees to use a
room or rooms on official business. Group rates must be
requested. The contract may alse apply to meals and
gratuities. The contract rates and the costs of rooms and
meals per person shall not exceed limits set by this regula-
tion under “Reimbursement Rates.” The agency shall cer-
tify that no employee is claiming individual reimbursement
or subsistence for the same costs.

(b) For payment, the agency shall forward a receiving
report (Authorization for Payment Form B111-9) with the
vendor’s bill, the names of affected employees and a copy
of the contract to the [Department of Finance,] Division of
Accounts. The payment shall not include telephone ex-
penses or personal charges of employees. The state’s pay-
ment shall be made directly to the hotel, motel, or other
establishment.

(4) State parks. A state agency or institution using state
park facilities for a group of four (4) or more may pay for
rooms and meals by inter-account bill, within the limits of
this regulation.

Section 6. Reimbursement Rates. (1) Lodging plus sub-
sistence and other expenses. Except for the Judicial and
Legislative branches, their employees, the Governor, and
others listed in subsection (2) below, and except where
otherwise provided by law, the reimbursement for official
travel expense shall be:

(a) Lodging:

1. If lodging cost is the lowest feasible, a claimant who
attaches the hotel’s or motel’s pre-printed, receipted bill
shall be reimbursed within limits for that claimant’s actual
cost of lodging, as follows: [.]

2. Maximum anywhere in the United States shall be
thirty-five dollars ($35) per day, plus taxes, except at Ken-
tucky state parks and in [for] ‘‘high-rate’ areas listed by
the Secretary of the [Depariment of] Finance and Ad-
ministration Cabinet. Maximum in listed ‘‘high-rate”

areas shall be fifty-five dollars (§55) per day, plus taxes.
Maximum at any Kentucky state park shall be the park’s
standard rate. The state will not pay for lodging within for-
ty (40) miles of claimant’s residence or work station.

(b) Subsistence:

1. Subsistence shall include amounts deemed to have
been spent for meals, tax, and tips.

2. To be eligible for subsistence for breakfast or lunch
while traveling in Kentucky, a claimant’s authorized work
must require overnight absence at a destination more than
forty (40) miles from both work station and home and
must also require [include] absence from work station and
home during mealtime. (The claimant shall attach to his
travel voucher either his lodging receipts or other credible
documentation sufficient for audit.) [Subsistence for din-
ner in Kentucky and for breakfast, lunch and dinner out-
side of Kentucky need not require overnight absence.]

3. The two (2) requirements in subparagraph 2 above
do not apply for dinner in Kentucky and for breakfast,
lunch and dinner outside of Kentucky.

4. [3.] For travel in Kentucky and United States, except
“high-rate”” areas listed by the Secretary of the [Depart-
ment of] Finance and Administration Cabinet, subsistence
shall not exceed:

Breakfast (authorized travel must include 6:30 a.m.

throughQam.). .. ... ... ... . $3
Lunch (authorized travel must include 11 a.m. through 2
DIl t e $3
9

Dinner (authorized travel must include § p.m. through
.......................................... $

5. [4.] For travel to high-rate areas listed by the
Secretary of the [Department of] Finance and Administra-
tion Cabinet, subsistence shall not exceed:

Breakfast (authorized travel must include 6:30 a.m.
throughQa.m.). . ..., $4

Lunch (authorized travel must include 11 a.m. through 2
D) et s

Dinner (authorized travel must include 5 p.m. through 9
28 £+ PO $1t

6. [5.] A state officer or an employee assigned to attend
a function of an organization not under the state officer’s
control may be reimbursed for actual meal cost charged by
the organization, instead of subsistence.

(c) Privately-owned vehicles. Reimbursement for of-
ficial use of a privately-owned vehicle shall be eighteen (1 8)
cents per mile, and payment shall not exceed airplane
coach fare.

(d) Commercial transportation. With receipts actual
commercial cost will be reimbursed.

(e) Privately-owned aircraft. Reimbursement for use of
privately-owned aircraft shall not exceed the cost of air
coach fare.

(f) Camping vehicles. Claimants using camping vehicles
for lodging shall be reimbursed not more than four dollars
($4) per night, plus parking or camping charges. A receipt
for parking or camping charges must be submitted.

(g) Parking and tolls. Actual parking, bridge and toll
charges are reimbursable. Toll receipts are not required for
in-state travel by two (2) axle vehicles.

(h) Baggage charges. Reasonable expenses are allowed
for baggage handling, for delivery to or from a common
carrier or lodging and for storage. Charges for overweight
baggage may be allowed if the excess was for official
business.

(i) Registration fees. Registration fees required in of-
ficial travel for admittance to meetings will be allowed. If
the fee entitles registrants to meals, claims for subsistence
shall be reduced accordingly.
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| (i) Telephone expenses. Telephone and telegraph costs

for necessary official business will be allowed. Calls to
agency central offices should be made collect or through
the state’s toll-free numbers.

(k) Other. Where justified, other necessary
miscellaneous expenses of official travel may be allowed by
the Secretary of the [Department of] Finance and Ad-
ministration Cabinet.

(2) Actual and necessary expense:

(a) With pre-printed receipts for items over two dollars
($2), the actual and necessary cost of official business
travel (including lodging, meals, related taxes, gratuities
and commercial transportation) may be reimbursed to the
following:

1. Governor and Lieutenant Governor, other state-wide
elected Constitutional officials, cabinet secretaries, the
Governor’s staff, state employees traveling on assignment
with the Governor or Lieutenant Governor, authorized
persons traveling outside the United States and to non-paid
members of statutory boards and commissions.

2. Reimbursement for official use of a privately-owned
vehicle shall be eighteen (18) cents per mile, and such pay-
ment shall not exceed airplane coach fare.

(b) The Governor and cabinet secretaries may be reim-
bursed for their actual costs of entertaining official
business guests and shall certify such costs to the [Depart-
ment of] Finance and Administration Cabinet.

(c) With certification by the cabinet head, employees of
the Commerce [Development] Cabinet [and the Depart-
ment of Public Information] may be reimbursed for their
actual costs of entertaining the state’s official business
guests concerning economic development and industrial
and travel promotion.

(d) The Secretary of the [Department of] Finance and
Administration Cabinet may question and reduce claims if
amounts appear excessive.

Section 7. Forms. (1) Travel expense voucher (Form
B120-6):

(a) Use:

. This form shall be used to claim all reimbursement
for travel expense.

2. The voucher shall include the expense of only one (1)
person except where an employee pays the expenses for a
ward of the Commonwealth or other person for whom the
claimant is officially responsible. Such persons’ names and
status or official relationship to the claimant’s agency must
be listed on the voucher.

3. A travel voucher shall ordinarily cover one (1) month
or one (1) major trip. The purpose of each trip shall be
shown on the voucher. If monthly expenses total less than
ten dollars ($10), a voucher may cover as much as six (6)
months within the same fiscal year.

4. Each travel expense voucher shall show the clai-
mant’s social security number.

(b) Preparation:

1. The travel voucher may be either typed or legibly
prepared in ink. All receipts shall be stapled to the back at
the upper left corner and shall be forwarded to the Depart-
ment of Finance with the expense voucher.

2. If leave interrupts official travel, the travel voucher
shall show the dates of leave.

(¢) Computing mileage. Mileage for in-state travel will
be based on Department of Transportation official mileage
map or on [Department of] Finance and Administration
Cabinet mileage chart if the department if the department
issues such. Out-of-state mileage will be based on Rand
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McNally mileage maps. If point of origin is the claimant’s
residence, mileage will be paid between residence and
travel destination or between work station and travel
destination, whichever is shorter, except that commuting
mileage between home and work station will not be paid.

(d) Vicinity travel. Vicinity travel and authorized travel
within claimant’s work station shall be listed on separate
lines on the expense voucher.

() Signatures. Travel vouchers shall be signed and dated
by the employee submitting the claim, the employee’s
supervisor and the agency head or authorized represen-
tative.

(f) Receipts. Except for mileage and subsistence,
claimants shall furnish for each expenditure over two
dollars ($2) the pre-printed, receipted bill from the hotel,
motel, restaurant, or other establishment. The receipt must
establish the amount, date, location and essential character
of the expenditure. '

(2} Authorization for out-of-state travel (Form B120-7).
This form shall be used to request authorization for travel
to foreign countries and for out-of-state travel by groups
of four (4) or more persons.

(3) Contract for rooms and meals (Form B120-16). This
form shall be used for group accommodations as described
in this regulation under ““Accommodations.”

GEORGEE. FISCHER, Secretary
ADOPTED: March9, 1982
RECEIVED BY LRC: March9, 1982 at 12:00 noon.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Cattie Lou Miller, Commissioner, Department for
Administration, Finance and Administration Cabinet,
Room 238, Capitol Annex, Frankfort, Kentucky 40601.

FINANCE AND ADMINISTRATION CABINET
{Proposed Amendment)

200 KAR 9:010. Approval of projects; expenditure of
funds; title.

RELATES TO: KRS Chapter 42

PURSUANT TO: KRS 42.360

NECESSITY AND FUNCTION: Pursuant to the
authority vested in the Secretary of the Finance and Ad-
ministration Cabinet {Executive Department for Finance
and Administration] by KRS 42.360, this regulation
establishes procedures relating to submission and approval
of proposed capital projects, the expenditure of moneys
from the Area Development Fund and title to real property
and to capital projects in the Area Development Districts.

Section 1. (1) The board of directors of each area
development district shall select from among capital pro-
jects proposed by eligible beneficiary agencies, projects
consistent with goals, objectives and priorities of adopted
local or regional development plans and shall submit
recommended projects to the Department of [for] Local
Government for approval by the Finance and Administra-
tion Cabinet [Executive Department for Finance and Ad-
ministration].

(2) The board of directors shall give priority considera-
tion to proposed projects which have funds allocated in ad-
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dition to area development funds and shall consider need
and long-term benefits in selection of projects.

(3) Boards of directors of two or more area development
districts may propose joint capital projects to be financed
by funds allocated to each participating area development
district.

Section 2. All project proposals shall be submitted on
forms prescribed by the Department of Local Government
[Executive Department for Finance and Administration],
and no proposal shall be considered officially submitted
until complete information and documentation required
has been received by the Department of [for] Local
Government.

Section 3. Each proposal submitted by an area develop-
ment district shall be accompanied by the following
documentation:

(1) Minutes of area development district board meeting
specifying project approval and amount of area develop-
ment funds allocated to the project;

(2) Statement that the beneficiary agency is a county or
an incorporated city; or

(a) That it is a special district with a copy of the court
order, containing a reference to the authorizing statute, by
which the district was established; or

(b) That it is an agency created under the Interlocal
Cooperation Act, with a copy of the executed agreement
approved by the Attorney General; or

(c) That it is a combination of any of the foregoing, with
a copy of the agreement creating the combination; or

(d) That it is 2 non-profit corporation organized for a
public purpose and performing governmental functions
and services, with a copy of the official articles of in-
corporation and by-laws.

(3) Statement by the chief executive officer of the
beneficiary agency that such agency is capable of ad-
ministering the project for its estimated life expectancy.

(4) If funds from other sources are to be used for the
project, the availability of such funds shall be shown by:

(a) Resolution, minutes of legislative body or adopted
budget of a local government.

(b) Copy of grant or loan award notice from a federal or
state agency, or a letter from the awarding agency which
states the amount of funds and date of availability that
such grant or loan will be made.

(5) Itemized cost estimates, prepared within thirty (30)
days prior to the date of submission, by a licensed architect
or engineer; or a price guote on each item obtained within
thirty (30) days prior to the date of submission from one or
more vendors or contractors.

(6) Statement of assurances by the chief executive officer
of the beneficiary agency that all applicable laws and
regulations have been met.

(7) Attestation of county clerk that written assurances
required by KRS 42.355 are recorded in the office of the
clerk of the county in which the project is located.

(8) Any proposal to acquire real property or acquire in-
terest in real property shall be accompanied by a licensed
attorney’s statement which sets forth the present holder of
title, book and page number of the deed by which the
holder received title and set forth any liens, mortgages and
claims against the property.

(9) When the beneficiary agency owns property rights by
lease, the proposal shall be accompanied by a copy of the
executed lease which must be for a term longer than the life
expectancy of the project, generally not less than a twenty-
five (25) year period.
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(10) Proposals to extend new water, sewer or other
utilities shall be accompanied by easements, right-of-ways
or attorney determination and certification of existence of
same.

(11) Proposals for purchase of real property which are
eligible for direct grant funding shall be accompanied by
an appraisal.

(12) Proposals for purchase of real property which are
not eligible for direct grant funding shall be accompanied
by an appraisal(s), survey, and attorney’s title report, each
of which shall be acceptable to the Finance and Ad-
ministration Cabinet.

[Section 4. (1) In the event the capital project involves
improvement or renovation of real property, the
beneficiary agency shall submit the following documenta-
tion establishing the right to use and possession for the life
of the project:]

[(2) Statement by licensed attorney which sets forth the
present holder of title, the book and page number of the
deed by which the holder received title and any liens, mor-
tgages or claims against the property.]

[(b) If the beneficiary agency does not hold fee simple ti-
tle to the realty, copy of lease, easement or other grant of
use or possession, and statement of estimated useful life of
project and basis for such estimate.]

{(2) In the event the capital project involves the acquisi-
tion of real property, the beneficiary agency shall submit
the following documentation to establish that a markstable
title, free of encumbrances, will be acquired:]

[(a) Title report prepared by a licensed attorney in a
form acceptable to the Attorney General.]

[(b) Survey of realty by a registered land surveyor.]

{(c) Appraisal by one or more qualified appraisers.]

Section 4. [5.1(1) In the event a direct grant is made the
beneficiary agency shall maintain and furnish the follow-
ing documentation:

(a) Proof of advertisement for bids, indicating the date
or dates of publication.

(b) Certification by the chief executive officer of the
beneficiary agency that all bids received were opened at the
time and place stated in the advertisement and that the
tabulation is true and correct as stated.

{c) Copy of the letter awarding each contract, indicating
the date of such award.

(d) Copy of each executed contract and any change
orders to the contract.

(¢) Specifications upon which bid and award was based.

(2) In the event the Finance and Administration Cabinet
[Executive Department for Finance and Administration]
delegates award of contracts to a beneficiary agency, the
beneficiary agency shall submit all documents applicable to
state capital improvement projects and public works con-
tracts as required by the Finance and Administration
Cabinet [Executive Department for Finance and Ad-
ministration].

Section 5. [6.] (1) Except for direct grants, a project
may be given conditional approval pending submission of
any documentation or other information required by these
regulations, but final payment shall not be made on any
project until all documentation has been submitted.

(2) Beneficiary agencies receiving direct grants in aid as
authorized by KRS 42.355(4) shall expend granted funds
only for the payment of the costs of the capital project for
which such grant was made. Grantee beneficiary agencies
shall be liable to repay 1o the area development fund any
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granted funds expended by the agency in violation of this
subsection or the provisions of KRS 42.355(4).

GEORGEE. FISCHER, Secretary
ADOPTED: March 15, 1982
RECEIVED BY LRC: March 15, 1982 at 11:50 a.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Richard D. Cole, Deputy Commissioner, Department
of Local Government, Capital Plaza Tower, Frankfort,
Kentucky 40601.

DEPARTMENT OF AGRICULTURE
Board of Veterinary Examiners
(Proposed Amendment)

201 KAR 16:050. Continuing education.

RELATES TO: KRS 321.330(1)

PURSUANT TO: KRS 321.240

NECESSITY AND FUNCTION: This regulation sets
forth those requirements concerning annual courses of
study of subjects relating to veterinary medicine,
veterinary surgery, and veterinary dentistry.

Section 1. (1) Each veterinarian licensed by this board
shall be required to annually complete eight (8) hours of
study of courses in the subjects of veterinary medicine,
veterinary surgery, and veterinary dentistry. Those courses
approved shall:

(a) Be all scientific programs of all organizations of the
American Veterinary Medical Association, its constituent
organizations and recognized specialty groups and ac-
credited veterinary medical institutions whose meetings im-
part educational material directly relating to veterinary
medicine; and

(b) All programs approved by the board, not associated
with the American Veterinary Medical Association and its
sub-organizations.

(2) Those programs shall impart knowledge relating to
the practice of veterinary medicine, veterinary surgery, and
veterinary dentistry to the end that the utilization and ap-
plication of new techniques, scientific and clinical ad-
vances, and the achievement of research will assure expan-
sive and comprehensive care to the public.

Section 2. Each veterinarian shall be responsible for
securing necessary documentation to support proof of his
attendance at a course and shall annually, on the form fur-
nished by the board, list those courses attended by him.
The board may require this form to be signed by the
veterinarian before a notary public. [The annual renewal
fee is increased to fifteen dollars ($15).]

ALBEN W.BARKLEY, 11, Chairman
ADOPTED: January 28, 1982
RECEIVED BY LRC: March 12, 1982 at 10:10 a.m.
SUBMIT COMMENT OR REQUEST FOR HEARING

1001

TO: Thomas R. Emerson, Assistant Attorney General,
Attorney for Kentucky Board of Veterinary Examiners,
Capitol Building, Frankfort, Kentucky 40601.

COMMERCE CABINET
Department of Fish and Wildlife Resources
(Proposed Amendment)

301 KAR 2:045. Upland game birds, furbearers and
small game; seasons, limits.

RELATES TO: KRS 150.300, 150.305, 150.330,
150.340, 150.360, 150.365, 150.370, 150.390, 150.400

PURSUANT TO: KRS 13.082

NECESSITY AND FUNCTION: This regulation per-
tains to the hunting season, bag and possession limits for
upland game birds and animals and trapping season for
furbearers. This regulation is necessary for the continued
protection of the species listed herein, and to insure a per-
manent and continued supply of the wildlife resource for
the purpose of furnishing sport and recreation for present
and future residents of the state. The function of this
regulation is to provide for the prudent taking of upland
game birds, animals and furbearers within reasonable
limits based upon an adequate supply. This amendment is
necessary to change the rabbit and quail season dates fand
to clarify the setting of traps].

Section 1. Hunting and Trapping Seasons. (1) Squirrel
(gray and fox): opens third Saturday in August, continues
through October 31. Opens again on the third Thursday in
November, continues through December 31.

(2) Rabbits: opens third Thursday in November, con-
tinues through the last day in February [January 31].

(3) Quail (Bobwhite): opens third Thursday in
November, continues through the Iast day in February
[February 15].

(4) Grouse: opens third Thursday in November, con-
tinues through the last day in February.

(5) Furbearers: opens third Thursday in November, con-
tinues through January 31. Includes mink, muskrat,
beaver, opossum, red fox, raccoon, weasel and skunk. The
b(;bcdat is protected year around and may not be trapped or
killed.

(6) Traps and snares: all dry land sets are limited to No.
2 or smaller,. smooth-jawed steel traps and No. 220 or
smaller Conibear-type traps set no closer than ten (10) feet
apart and snares without a self-locking device. Traps or
snares shall not be set in trails or paths commonly used by
humans and/or domestic animals.

(7) Taking raccoon and opossum: Raccoon and
opossum may not be taken from a vehicle or boat with the
aid of artificial light at any time or any place except by
trapping.

(8) Falconry hunting: the wildlife listed in this section
may be pursued and taken by a licensed falconer with any
legal hunting raptor from November ! through the last
hunting date listed for each species, except that squirrels
may be taken starting the third Saturday in August.
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Section 2. Bag and Possession Limits. Possession limit
applies to transporting after two (2) or more days shooting
but does not permit double bag limit to be taken or
possessed in the field.

Game Bag Possession
Limits Limits

Squirrel (gray and fox) 6 12

bbit 4 8
Quail (Bobwhite) 8 16
Grouse or native pheasant 4 8
Furbearers (except raccoon by

means other than trapping) No Limits  No Limits
Raccoon (by means other than

trapping) 1* No Limits**

* One (1) per hunter, with no more than three (3) per
party of three (3) or more hunters while hunting.

** No possession limit on raccoons, except that no
hunter or party of hunters shall possess more than the daily
bag limit while hunting in the field.

Section 3. Trapping Licenses. The following trapping
licenses are required: (1) Resident landowner or tenant
trapping license: This license authorizes either the lan-
downer or his dependent children to take wild animals by
trapping upon their farmlands. Either the tenant or his
dependent children residing upon the owner’s lands have
the same privilege.

(2) Resident statewide trapping license: This license
authorizes the holder thereof to take wild animals by trap-
ping upon his lands or lands of another person with written
consent of the landowner.

(3) Nonresident statewide trapping license: This license
authorizes the holder thereof to take wild animals by trap-
ping upon his lands or lands of another person with written
consent of the landowner.

Section 4. Shooting Hours. Shooting hours on the
above species shall be from one-half (V) hour before
sunrise to one-half (%4) hour after sunset, except for rac-
coon and opossum which may be taken at any time during
day or night.

Section 5. Squirrel Hunting Weapons. No person while
in the act of hunting squirrels, may use or possess a breech-
loading rifle of .240 caliber or larger, or a shotgun with
slugs or buckshot. Squirrels may be taken with any type of
muzzle-loading weapon and by means of longbows or com-
pound bows.

Section 6. Prohibited Ammunition. No person while in
the act of hunting any of the game species listed in this
regulation may have in his or her possession any buckshot
or shotgun slugs.

CARL E. KAYS, Commissioner

ADOPTED: March 1, 1982

APPROVED: W. BRUCE LUNSFORD, Secretary

RECEIVED BY LRC: March 12, 19822t 9:40 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: The Commissioner, Department of Fish and Wildlife
Resources, Arnold L. Mitchell Building, No. 1 Game Farm
Road, Frankfort, Kentucky 40601.
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DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Waste Management
{Proposed Amendment)

401 KAR 2:050. Waste management definitions.

RELATES TO: KRS 224.033, 224.255, 224.855 to
224.884

PURSUANT TO: KRS 13.082, 224.017, 224.033(24)

NECESSITY AND FUNCTION: KRS 224.017 and the
Wwaste management provisions of KRS Chapter 224 require
the Department for Natural Resources and Environmental
Protection to adopt rules and regulations for the manage-
ment of solid and hazardous wastes. This regulation
defines essential terms used in connection with the waste
management regulations. :

Section 1. Definitions. Unless otherwise specifically
defined in KRS Chapter 224 or otherwise clearly indicated
by their context, terms in KRS Chapter 224 and in the
waste management regulations shall have the meanings
given in this regulation.

(1) “Active fault’” means a land area which, according
to the weight of geological evidence, has a reasonabie pro-
bability of being affected by movement along a fault to the
extent that a hazardous waste site or facility would be
damaged and thereby pose a threat to human health and
the environment.

(2) “‘Active portion”” means any area of a facility where
treatment, storage, recycling or disposal operations are be-
ing conducted. It includes the treated area of a landfarm
and the active face of a landfill. Covered, closed, or inac-
tive portions of landfills, building roofs, and roads are ex-
cluded unless designated as ‘‘active portions’ by the
secretary.,

(3) ““‘Administrator”” means the administrator of the
United States Environmental Protection Agency, or his
designee.

(4) “Aquifer” means a geologic formation, group of
formations, or part of a formation capable of yielding a
significant amount of groundwater to wells or springs.

(5) “Agricultural waste’’ means any non-hazardous
waste resulting from the production and processing of on-
the-farm agricultural products, including manures, prun-
ings and crop residues.

(6) “‘Attenuation” means any decrease in the maximum
concentration or total quantity of an applied chemical or
biological constituent in a fixed time or distance traveled
resulting from a physical, chemical, and/or biological
reaction or transformation occurring in the zone of acra-
tion or zone of saturation.

(7) ““Base flood”” means a flood that has 2 one (1) per-
cent or greater chance of recurring in any year or a flood of
a magnitude equalled or exceeded once in 100 years on the
average over a significantly long period.

(8) ““Cation exchange capacity’”’ means the sum of ex-
changeable cations a soil can absorb expressed in milli-
equivalents per 100 grams of soil as determined by sam-
pling the soil to the depth of cultivation or solid waste
placement, whichever is greater, and analyzing by the sum-
mation method for distinctly acid soils or the sodium
acetate method for neutral, calcareous or saline soils.

(9) “Cell” means 2 portion of a landfill which is
isolated, usually by means of an approved barrier.
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(10) ““Closed portion’” means that portion of a facility
which an owner or operator has closed in accordance with
the approved facility closure plan and all applicable closure
requirements.

(11) ““Closure’” means the time at which a waste treat-
ment, storage or disposal facility permanently ceases to ac-
cept wastes, and includes those actions taken by the owner
or operator of the facility to prepare the site for post-
closure monitoring and maintenance or to make it suitable
for other uses.

(12) “Coal mining waste, refuse, overburden and coal
mining by-products’’ as used in the waste management
regulations: :

(a) “Coal mining waste’’ means earth materials which
are combustible, physicially unstable, or acid-forming or
toxic-forming, that are generated during and incidental to
the mining and extraction of coal. The term does not in-
clude used oil, garbage, paints or flammable liquids;

(b) “Refuse’” means the woody vegetation, abandoned
machinery and lumber resultant to the coal mining opera-
tion but does not include used oil, garbage, paint, flam-
mable liquids or similar discarded material;

(c) ““Overburden’ means all of the earth and other

. geologic materials, excluding topsoil, which lic above a
natural deposit of coal and also means such earth and
other material after removal from their natural state in the
process of mining.

(d) ““Coal mining by-products” means a material that is
not one of the primary products of a particular coal mining
operation, is a secondary and incidental product of the
particular operation and would not be solely and separate-
Iy mined by the particular operation. The term does not in-
clude an intermediate mining product which results from
one (I) of the steps in a mining process and is processed
through the next step of the process within a short time.
The term does not include used oil, garbage, paints, flam-

mable liquids or utility wastes (fly ash, bottom ash, scrub-

ber sludge).

(13) [(12)] *‘Confined aquifer’” means an aquifer bound-
ed above and below by impermeable beds or by beds of
distinctly lower permeability than that of the aquifer itself:
an aquifer containing confined groundwater.

(14) [(13)] “Constituent’” or ‘‘hazardous waste consti-
tuent” means a constituent which caused the administrator
to list the hazardous waste in Section 9 of 401 KAR 2:075
[40 CFR Part 261, Subpart D, filed herein by reference], or
a constituent listed in Table I of 40 CFR 261.24 which is in-
corporated by reference in Section 9(5) 401 KAR 2:075.

(15) [(14)] “‘Construction materials’ means non-
hazardous non-soluble material, including but not limited
to steel, concrete, brick, asphalt roofing material, or
lumber from a construction or demolition project. Mixture
of construction and demolition debris with any amount of
other types of waste may cause it to be classified as other
than construction materials.

(16) [(15)] ““Container’” means any portable enclosure in
which a material is stored, transported, treated, disposed,
or otherwise handled.

(17) [(16)] *‘Contaminate” means introduce a substance
that would cause:

(a) The concentration of that substance in the ground-
water to exceed the maximum contaminant level specified
in 401 KAR 2:055, Section 7.

(b) An increase in the concentration of that substance in
the groundwater where the existing concentration of that
substance exceeds the maximum contaminant level
specified in 401 KAR 2:055, Section 7.
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(18) [(17)] ““Contamination’” means the degradation of
naturally occurring water, air, or soil quality either directly
or indirectly as a result of human activities.

(19) [(18)] ““Contingency plan’’ means a document set-
ting out an organized, planned, and coordinated course of
action to be followed in the event of a fire, explosion or
release of waste or waste constituents into the environment
which has the potential for endangering human health and
the environment. Financial planning to identify resources
for initiation of such action is a part of contingency plan
development.

(20) [(19)] ““Cover material’’ means soil or other suitable
material that is spread and compacted on the top and side
slopes of disposed waste in order to control disease vectors,
gases, erosion, fires, and infiltration of precipitation or
run-on; support vegetation; provide trafficability; or
assure an aesthetic appearance. _

(21) [(20)] “‘Destruction or adverse modification’
means a direct or indirect alteration of critical habitat
which appreciably diminishes the likelihood of the survival
and recovery of threatened or endangered species using
that habitat.

(22) [(21)] ““Dike’” means an embankment or ridge of
either natural or man-made materials used to prevent the
movement of liquids, sludges, solids, or other materials.

(23) ““Director’ means the director of the department’s
division of waste management.

(24) [(22)] “‘Discharge’’ means the accidental or inten-
tional spilling, leaking, pumping, pouring, emitting, emp-
tying, or dumping of solid or hazardous waste into or on
any land or water.

(25) [(23)] ““Disease vector’” means all insects, birds or
gnawing animals such as rats, mice or ground squirrels,
which are capable of transmitting pathogens.

(26) [(24)] “‘Disposal’” means the discharge, deposit, in-
jection, dumping, spilling, leaking, or placing of any solid
waste or hazardous waste into or on any land or water so
that such solid waste or hazardous waste or any constituent
thereof may enter the environment, be emitted into the air
or be discharged into any water, including groundwaters.

(27) [(25)] ““Endangered or threatened species’” means
any species listed as such pursuant to Section 4 of the En-
dangered Species Act, as amended, 16 U.S.C. 1536.

(28) [(26)] ““EPA hazardous waste number’’ means the
number assigned by EPA to each hazardous waste listed in
Section 9 of 401 KAR 2:075 [40 CFR Part 261, Subpart D,
filed herein by reference], and to each characteristic iden-
tified in Section 8 of 401 KAR 2:075 [Part 261, Subpart C,
filed herein by reference].

(29) [27)] “EPA identification number’ means the
number assigned by EPA or the department to each
generator, transporter, and treatment, storage, or disposal
facility.

(30) [(28)] ““Equivalent method” means any testing or

‘analytical method, approved by the administrator or the

secretary under Section 9(1)(b) and (c) of 401 KAR 2:075
[40 CFR 260.20 and 40 CFR 260.21, filed herein by
reference], or methods in 401 KAR 2:095 or 401 KAR
2:101, approved by the secretary of the department.

(31) [(29)] ““Explosive gas’’ means methane (CHs) in 401
KAR 2:055, Section 6(1)[, methane (CHa)].

(32) [(30)] ““Existing hazardous waste management
facility’” means a hazardous waste facility which was in
operation, or for which construction had commenced, on
or before November 19, 1980. A facility had commenced
construction if the owner or operator had obtained all
necessary governmental approvals or permits necessary to
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begin physical construction, and such construction had
begun or contractual obligations for physical construction
which cannot be cancelled or modified without substantial
loss are established.

(33) [(31)] “‘Facility” means all contiguous land, and
structures, other appurtenances, and improvements on the
land, used for treating, storing, or disposing of waste. A
facility may consist of several treatment, storage, or
disposal operational units (e.g., one (1) or more land land-
fills, surface impoundments, or combination of them).

(34) [(32)] “‘Facility structures’’ means any buildings ’

and sheds or utility or drainage lines on the solid waste site
or facility.

(35) [(33)] ‘‘Federal agency”’ means any department,
agency, or other instrumentality of the federal govern-
ment, any independent agency or establishment of the
federal government including any government corpora-
tion, and the United States Government Printing Office.

(36) [(34)] “‘Final closure of a waste facility’’ means the
procedures which must be followed by a facility
owner/operator when it is determined that the facility will
.no longer accept waste for treatment, recycling, storage, or
disposal on the entire facility.

(37) [(35)] ““Final cover’”’ means cover material, soil or
other suitable material, that is applied upon closure of a
landfill or sanitary landfill and is permanently exposed to
the natural elements.

{38) [(36)] ““Flood plain’® means areas adjoining inland
waters which are inundated by the base flood, unless
othewise specified in 401 KAR 2:095.

(39} [(37)] ““Food chain crops’® means tobacco, crops
grown for human consumption, and crops grown for feed
for animals whose products are consumed by humans.

(40) [(38)] ““Freeboard’’ means the vertical distance bet-
ween the top of a tank or surface impoundment dike and
the surface of the waste contained therein.

(41) [(39)] “‘Free liquids” means liquids which readily
separate from the solid portion of a waste under ambient
temperature and pressure.

(42) [(40)] “‘Generator’” means any person, by site,
whose act or process produces hazardous waste identified
or listed in 401 KAR 2:075 or whose act first causes a
hazardous waste to become subject to regulation.

(43) [(41)] ““Groundwater’’ means water which is in the
zone of perennial saturation. It is differentiated from
water held in the soil, from water in downward motion
under the force of gravity in the perennially unsaturated
zone, and from water held in chemical or electrostatic bon-

* dage. Itis synonymous with the term ‘‘phreatic water.”’ 7

(44) [(42)] “Groundwater table”” means the upper boun-
dary of the saturated zone in which the hydrostatic
pressure of the groundwater is equal to the atmospheric
pressure.

(45) [(43)] ‘“Hazardous waste”” means any discarded
material or material to be discarded or substance or com-
bination of such substances to be discarded, in any form
which, because of its quantity, concentration, or physical,
chemical, or infectious characteristics, may cause, or
significantly contribute to an increase in mortality or an in-
crease in serious irreversible, or incapacitating reversible il-
Iness or pose a substantial present or potential hazard to
human health or the environment when improperly
treated, stored, transported, or disposed of, or otherwise
managed; and as defined in 401 KAR 2:075, Section 3 [40
CFR 261, filed herein by reference]. Nothing in this
chapter shall be construed to apply to any activity or
substance which is subject to the federal Atomic Energy
Act of 1954, as amended, or to agricultural wastes in-
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cluding manures and crop residues, which are returned to
the soil as fertilizers or soil conditioners, or to pesticides,
herbicides or fertilizers or their respective containers when
disposed of under label instructions or in accordance with
the federal Insecticide, Fungicide, and Rodenticide Act of
1972, as amended.

(46) [(55)] ““Hazardous waste management’’ means the
systematic control of the collection, source separation,
storage, transportation, processing, treatment, recovery,
and disposal of hazardous waste.

(47) [(44)] ““Hazardous waste site or facility’’ means any
place at which hazardous waste is treated, stored, recycled,
and/or disposed of by landfilling, incineration, or any
other method.

{a) “*Disposal facility’’ means a facility or part of a
facility at which hazardous waste is intentionally placed in-
to or on any land or water and at which waste will remain
after closure.

(b) “Elementary neutralization unit’’ means 2 tank, con-
tainer, transport vehicle, or vessel which is used for
neutralizing wastes which are hazardous wastes only
because they exhibit the corrosivity characteristic or are
wastes listed in 401 KAR 2:075.

{c) “Incinerator’” means an enclosed device using con-
trolled flame combustion, the primary purpose of which is
to thermally break down hazardous waste. Examples of in-
cinerators are rotary kiln, fluidized bed, and liguid injec-
tion incinerators.

(d) “Injection well”” means a well into which fluids are
injected to achieve subsurface implacement.

(¢) “Landfill” means a disposal facility or part of a
facility where hazardous waste is placed in or on land and
which is not a land treatment facility, a surface impound-
ment, or an injection well.

(f) “Land treatment facility’’ means a facility or part of
a facility at which hazardous waste is applied onto or in-
corporated into the soil surface; such facilities are disposal
facilities if the waste will remain after closure.

(g) ““On site”” means on the same or geographically con-
tiguous property which may be divided by public or private
right-of-way, provided the entrance and exit between the
properties is at a cross-roads intersection, and access is by
crossing, as opposed to going along, the right-of-way.
Non-contiguous properties owned by the same person but
connected by a right-of-way which he controls and to
which the public does not have access is also considered on-
site property.

{h) “‘Recycling facility’’ means any facility at which
hazardous waste is processed for the purpose of beneficial
use or reuse; or is legitimately recycled and reclaimed by
being converted to energy which is consumed.

(i} [(h)] ““Storage facility’’ means a facility or part of 2
facility at which hazardous waste is held for a temporary
period, at the end of which the hazardous waste is treated,
disposed, or stored elsewhere. A generator who ac-
cumulates his own hazardous wastes in an approved man-
ner for less than ninety (90) days for subsequent transport
on-site or off-site is not operating or maintaining a storage
facility.

(1) [()] ““Surface impoundment” means a facility or
part of a facility which is a natural topographic depression,
man-made excavation, or diked area formed primarily of
earthen materials (although it may be lined with man-made
materials), which is designed 1o hold an accumulation of
liquid wastes or wastes containing free liquids, and which
1s not an injection well. Examples of surface impound-
ments are holding, storage, settling, and aeration pits,
ponds, and lagoons.
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(k) [()} “Tank’’ means a stationary device designed to

contain an accumulation of hazardous waste which is con-
structed primarily of non-earthern materials (e.g., wood,
concrete, steel, plastic) which provide structural support.

() [(k)] ““Thermal treatment facility’”” means a facility
or part of a facility which uses elevated temperatures as the
primary means to change the chemical, physical or
biological character or composition of hazardous waste.
Examples of thermal treatment processes are incineration,
molten salt, pyrolysis, calcination, wet air oxidation, and
microwave discharge.

(m) [(1)] “Totally enclosed treatment facility’’ means a
facility for the treatment of hazardous waste which is
directly connected to an industrial production process and
which is constructed and operated in a manner which
prevents the release of any hazardous waste or any consti-
tuent thereof into the environment during treatment. An
example is a pipe in which acid is neutralized.

(n) [(m)] ““Treatment facility’’ means a facility or part of
a facility using any method, technique or process, in-
cluding neutralization, designed to change the physical,
chemical, or biological character or composition of any
hazardous waste so as to neutralize such waste, or so as to
recover energy or material resources from the waste, or so
as to render such waste non-hazardous or less hazardous;
safer to transport, store, or dispose of; or amenable for
recovery, amenable for storage, or reduced in volume.

(o) [(n)] ““Wastewater treatment unit”’ means a tank
which is part of a wastewater treatment facility which is
subject to regulation under either Section 402 or Section
307(b) of the Clean Water Act of 1972 and which receives,
treats, stores, generates, or accumulates influent
wastewater or receives, stores, treats, generates or ac-
cumulates wastewater treatment sludge, either of whichisa
hazardous waste.

{48) [(45)] “‘Inactive portion’’ means that portion of a
hazardous waste site or facility which is not operated after
November 19, 1980 [the effective date of 40 CFR Part 261,
filed herein by reference].

(49) [(46)] “‘Incompatible waste’’ means a hazardous
waste which is unsuitable for placement in a particular
device or facility because it may cause corrosion or decay
of containment materials, or unsuitable for commingling
with another waste or material under uncontrolled condi-
tions because the commingling might produce heat or
pressure, fire or explosion, violent reaction, toxic dusts,
mists, fumes, or gases, or flammable fumes or gases.

(50) [(47)] ““Infectious waste’’ means those wastes which
may cause disease or reasonably be suspected of harboring
pathogenic organisms; included are wastes resulting from
the operation of medical clinics, hospitals, and other
facilities producing wastes which may consist of, but are
not limited to, diseased human and animal parts, con-
taminated bandages, pathological specimens, hypodermic
needles, contaminated clothing, and surgical gloves.

(51) {(48)] “‘Inner liner”” means a continuous layer of
material placed inside a tank or container which protects
the construction materials of the tank or container from
the contained hazardous waste or reagents used to treat the
hazardous waste.

(52) ““Interim status’’ means the designation of a hazar-
dous waste site or facility which was in existence on
November 19, 1980, and has submitted a Part A applica-
tion under 401 KAR 2:060 and is treated as having a permit
until such time as final administrative disposition of such
application is made. For recycling facilities subject to 401
KAR 2:170, “interim status”’ means the facility had
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registered with the department by the effective date of 401
KAR 2:170.

(53) [(49)] “‘International shipment’’ means the
transportation of hazardous waste into or out of the
jurisdiction of the United States.

(54) [(50)] ““*Landfill cell’”” means a discrete volume of a
hazardous waste landfill which uses a liner to provide isola-
tion of wastes from adjacent cells or wastes. Examples of
landfill cells are trenches and pits.

(55) [(51)] ‘“Leachate’” means any liquid including any
suspended components in the liquid, that has percolated
through or drained from waste.

(56} {(52)] ‘‘Liner’’ means a continuous layer of natural
or man-made material which restricts the movement of the
wastes, waste constituents, or leachate.

(57) [(53)] ““Lower explosive limit”’ means the lowest
percent by volume of a mixture of explosive gases which
will propagate a flame in air at twenty-five (25) degrees
Celsius and atmospheric pressure.

(58) [(54)] ““Major modification”” means a change in
ownership, area occupied, disposal method, or other
significant change in the operation of a waste management
facility. (Note: Minor modifications are described in Sec-
tion 6(1)(e) of 401 KAR 2:060.)

(59) [(56)] ‘‘Manifest”” means the shipping document
originated and signed by the generator which contains in-
formation required by 401 KAR 2:070.

(60) [(57)] “Manifest document number’’ means the
serially increasing number assigned to the manifest by the
generator for recording and reporting purposes.

(61) [(58)] ““Mining overburden returned to the mine
site’” means any material overlying an economic mineral
deposit which is removed to gain access to that desposit
and is then used for reclamation of a surface mine.

(62) [(59)] ““Monitoring’’ means the act of systematically
inspecting and collecting data on operational parameters
or on the quality of the air, soil, groundwater, or surface
water.

(63) [(60)] ‘“Monitoring well”” means a well used to ob-
tain water samples for water quality and quantity analysis
and goundwater levels.

(64) [(61)] “Movement’’ means that hazardous waste
transported to a facility in an individual vehicle.

(65) [(62)] ‘“New” means any hazardous waste site or
facility that commenced construction after November 19,
1980.

(66) [(63)] ““One-hundred year flood’’ means a flood
that has a one (1) percent or one (1) in 100 or greater
chance of recurring in any year, or a flood of a magnitude
equalled or exceeded once in 100 years on the average over
a significantly long period, taking into consideration the
present engineering aspect of the floodplain.

(67) [(64)] ““Open burning’’ means the combustion of
any material without:

(a) Control of combustion air to maintain adequate
temperature for efficient combustion;

(b) Containment of the combustion reaction in an
enclosed device to provide sufficient residence time and
mixing for complete combustion; and

(¢) Control of emission of the gaseous combustion pro-
ducts.

(68) [(65)] ““Owner/operator of a waste facility’’ means
the owner of an on-site or off-site waste treatment,
storage, recycling or disposal facility, as well as any person
with whom rests ultimate decision-making authority over
the facility.

(69) [(66)] “‘Operational plan’’ means the approved plan
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of operations filed with the department which describes the
method of operation that the permittee will use in the treat-
ment, storage, and/or disposal of wastes.

(70) [(67)] “‘Partial closure of a hazardous waste facili-
ty’” means the closure of a discrete part of a facility in ac-
cordance with the applicable closure requirements of 401
KAR 2:063 or 2:073 [40 CFR Parts 264 or 265, filed herein
by reference].

(71) [(68)] “‘Periodic application of cover material®’
means the application and compaction of soil or other
suitable material over disposed waste at a solid waste site
or facility at the end of each operating day or at such fre-
quencies and in such a manner as 1o reduce the risks of fire
and to impede disease vector’s access to the waste.

(72) ““Permit’” means the authorization or other control
document issued by the department to Implement the re-
quirements of the waste management regulations. ‘‘Per-
mit” includes “‘permit by rule,”” and “‘emergency permit.’”’
Permit does not include ““draft permit’’ or a “proposed
permit.”’

(a) “Emergency permit”’ means a permit issued by the
department to temporarily store, treat or dispose of hazar-
dous waste in accordance with the provisions of 401 KAR
2:060, Section 4.

(6) [(69)] ‘‘Permit by rule’’ means that certain classes of
sites or facilities are presumed to hold a permit so long as
the operations of such sites or facilities meet interim status
requirements and/or do not present a threat of imminent
hazard to public health or a substantial environmental im-
pact, in violation of any of the environmental performance
standards specified in 401 KAR 2:055.

(73) [(70)] “‘Permittee” means any person holding a
valid permit issued by the department to manage, treat,
store, and/or dispose of waste.

(74) [(71)] “‘Personnel” or “‘facility personnel’’ means
all persons who work at or oversee the operations of a
waste facility, and whose actions or failure to act may
result in noncompliance with the requirements of the waste
management regulations.

(75) [(72)] “‘Pile” means any non-containerized ac-

~cumulation of solid, nonflowing hazardous waste that is
used for treatment or storage.

(76) [(73)] “‘Point source’” means any discernible, con-
fined, and discrete conveyance including but not limited to
any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock, concentrated animal
feeding operation, or vessel or other floating craft from
which polluants are or may be discharged. This term does
not include return flows from irrigated agriculture.

(77) [(74)] “‘Publicly owned treatment works’”’ or
“POTW” means any device or system used in the treat-
ment (including recycling and reclamation) of any
municipal sewage or industrial wastes of a liquid nature
which is owned by the state, any political subdivision,
municipality, or other public entity (as defined by Section
502(4) of the Clean Water Act). This definition includes
sewers, pipes, or other conveyances only if they convey
wastewater to a POTW providing treatment.

{(78) [(75)] “‘Post closure care’” means the manner in
which a facility must be maintained when it no longer ac-
cepts hazardous waste for disposal.

(79) [(76)] “‘Post-closure monitoring and maintenance”’
means the routine care, maintenance and monitoring of a
solid waste or hazardous waste treatment, storage, or
disposal facility following closure of the facility.

(80) [(77)] “‘Putrescible” means susceptible to rapid
decomposition by bacteria, fungi, or oxidation sufficient
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to cause nuisances such as odors, gases, or other offensive
conditions.

(81) [(78)] ““Recharge zone’’ means an area supplying
the water which enters an underground drinking water
source.

(82) [(79)] *‘Regional - Administrator’> means the
regional administrator for the EPA region in which the
facility is located, or his designee.

(83) [(80)] ““Representative sample’’ means a sample of a
universe or whole (e.g., wastepile, lagoon, groundwater)
which can be expected to exhibit the average properties of
the universe or whole.

(84) [(81)] “‘Resource recovery’”’ means the process by
which materials subject to the waste management regula-
tions which still have useful physical or chemical properties
are reused or recycled for the same or other purposes, in-
cluding uses as an energy source.

(85) [(82)] ““Run-off” means any rainwater, or other li-
quid that drains overland from any part of a facility.

{(86) [(83)] ““Run-on’’ means any rainwater or other k-
quid that drains overland onto any part of a facility.

(87) [(84)] *‘Sanitary landfill”” means a facility for the
disposal of solid waste which complies with the “En-
vironmental performance standards’’ specified in 401 KAR
2:055, Section 6.

(88) [(85)] ““Saturated zone (zone of saturation)’’ means
that part of the earth’s crust containing groundwater in
which all voids, large and small, are filled with liquid.

(89) [(86)] ‘‘Salvaging’’ means the controlled removal of
waste materials for utilization in a manner approved by the
department.

(90) [(87)] “‘Scavenging” means the removal of waste
materials from a waste management facility site in a2 man-
ner deemed by the department to be dangerous to the
health and safety of any person.

(91) [(88)] “‘Sludge’’ means any solid, semisolid, or li-
quid waste generated from a municipal, commercial, or in-
dustrial wastewater treatment plant, water supply treat-
ment plant, or air pollution control facility exclusive of the
treated effluent from a wastewater treatment plant or any
other such waste having similar characteristics and effects.

(92) [(89)] “*Solid waste site or facility’” means one (1) of
the four (4) categories of sanitary landfills or a land farm-
ing facility permitted by the department for the disposal of
solid waste involving the placement of solid waste on or in-
to the land surface as follows:

(@) “Inert landfill” means a facility for the proper
disposal of inert, non-soluble and non-putrescible solid
waste, including construction materials, certain industrial
or special wastes, and other waste material with specific
approval from the department. Certain putrescible wood
product wastes (such as cardboard, paper, sawdust, wood-
chips, and tree trimming, etc.) may be considered by the
department for disposal at inert landfills.

(b) “Residential landfill”’ means a facility for the proper
disposal of solid waste including residential waste, com-
mercial waste, institutional waste, and those shudges, in-
dustrial or special waste with specific approval from the
department.

(¢) ““Contained landfill”” means a facility for the proper
disposal of solid waste including those industrial wastes,
special wastes, or hazardous wastes exempted by regula-
tion and any non-hazardous waste without case-by-case
approval from the department.

(d) ““Residual landfill” means a facility for the disposal
of specific solid waste(s), including special waste, which is
located, designed, constructed, operated, maintained and
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closed in conformance with the ‘“Environmental per-
formance standards’”’ of 401 KAR 2:055, Section 6(1) and
which receives a case-by-case design review by the depart-
ment.

{¢) ‘““Landfarming facility’”’ means a facility for land
application of sludges or other residual waste by any
method for purposes of disposal. It can be on any piece or
pieces of land and may improve the physical and chemical
qualities of the land for agricultural purposes, but does not
alter the topography of the application area as revealed by
contours and will not disturb the soil below three (3) feet
from the surface.

(93) [(90)] ““Special wastes’’ means those wastes of high

volume and low hazard which commonly include, but are
not necessarily limited to, utility wastes (fly ash, bottom
ash, scrubber sludge), mining wastes, sludge from pollu-
tion control equipment, water treatment facilities, and
sewage treatment facilities, cement kiln dust, gas and oil
drilling muds, and oil production brines.
(%9 [OD] “Spﬂif’ means any accidental spilling, leak-
ing, pumping, pouring, emitting, or dumping or hazardous
wastes or materials which, when spilled, become hazardous
wastes into or on any land or water.

(9,"5) [(92)] “‘Storage of hazardous waste’’ means the
holding of hazardous waste for a temporary period, at the
end of which the hazardous waste is treated, disposed, or
stored elsewhere.

(96) [(93)] “‘Termination’” means the final actions taken
by the department as to a solid waste or hazardous waste
site or facility when formal responsibilities for post-closure
monitoring and maintenance cease.

47 [(94)] ““Transfer facility’’ means any transportation
related facility including loading docks, parking areas,
storage areas, and other similar areas where shipments of
hazardous waste are held during the normal course of
transportation.

(98) [(95)] ““Transport vehicle’’ means a motor vehicle
or rail car used for the transportation of cargo by any
mode. Each cargo-carrying body (trailer, railroad freight
car, eic.) is a separate transport vehicle.

(99) [(96)] ““Transporter’’ means a person engaged in the
off-site transportation of hazardous waste by air, rail,
highway or water. ‘

(100) [(97)] ““Trenching or burial operation’’ means the:
placement of sewage sludge or septic tank pumpings in a
trench or other natural or man-made depression and the
covering with soil or other suitable material at the end of |
each operating day such that the waste does not migrate to'
the surface.

(101) [(98)] ““Underground drinking water source”
means: ;

(a) An aquifer supplying drinking water for human con-
sumption; or

(b) An aquifer in which the groundwater contains less
than 10,000 mg/ total dissolved solids. 1

(102) [(99)] ““Underground injection’”” means the sub-
surface implacement of fluids through a bored, drilled or
driven well; or through a dug well, where the depth of the |
dug weli is greater than the largest surface dimension. (See
also “*hazardous waste site or facility, injection well.’’)

(103) [(100)] ““Unsaturated zone (zone of aeration)”’
means that region of the soil or rock between the land sur- |
face and the nearest saturated zone in which the interstices
are occupied partially by air.

(104) [(101)} ‘“Yapor recovery system’ means that |
equipment, devxce,‘ or apparatus capable of collecting
vapors and gases discharged from a storage tank, and a |
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vapor processing system capable of affecting such vapors
and gases so as to prevent their emission into the at-
mosphere.

(105) [(102)] ““Vessel”” includes every description of
watercraft used or capable of being used as a means of
transportation on the water.

(106) [(103)] ““Washout” means the carrying away of
waste by waters of the base flood.

(107) [(104)] ‘“Waste boundary’’ means either:

(a) The outmost perimeter of the waste (projected in the
horizontal plane) as it would exist at completion of the
disposal activity; or

(b) An alternative boundary for a facility which may be
used in lieu of paragraph (a) when the department finds
that such a change would not result in the contamination
of groundwater which may be needed or used for human
consumption. Such a finding shall be based on an analysis
and consideration of all the factors identified in the follow-
ing subparagraphs of this paragraph that are relevant:

1. The hydrogeological characteristics of the facility
and surrounding land including any natural attenuation
and dilution characteristics of the aguifer;

2. The volume and physical
characteristics of the leachate;

3. The quantity, quality, and direction of flow of
groundwater underlying the facility;

4. The proximity and withdrawal rates of groundwater
users;

5. The availability of alternative drinking water sup-
plies;

6. The existing quality of the groundwater, including
other sources of contamination and their cumulative im-
pacts on the groundwater;

7. Public health, safety, and welfare effects.

(108) [(105)] ““Water (bulk shipment)’’ means the bulk
transportation of hazardous waste which is loaded or car-
ried on board a vessel without containers or labels.

(109) [(106)] “Wetlands’ means those areas that are in-
undated by surface water or groundwater with a frequency
and duration sufficient to support a prevalence of vegeta-
tion or aquatic life that requires saturated or seasonally
saturated soil conditions for growth and reproduction.
Wetlands include swamps, marshes, bogs, and similar
areas, such as sloughs, potholes, wet meadows, river
overflows, mud flats, and natural ponds.

(110) [(107)] ““Zone of incorporation’’ means the depth.
to which the soil on a landfarm is plowed, tilled, or other-.
wise designed to receive waste.

and chemical

JACKIE SWIGART, Secretaryi
ADOPTED: March 15, 1982
RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.
SUBMIT COMMENTS TO: J. Alex Barber, Director,
Division of Waste Management, 18 Reilly Road,
Frankfort, Kentucky 40601.
See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Waste Management
(Proposed Amendment)

401 KAR 2:060. Hazardous waste site or
permit{s] process and applications.

RELATES TO: KRS 224.033,
224.087, 224.255, 224.855, 224.860, 224,862, 224.864,
224.866, 224.958,

224.871, 224.873, 224.874, 224.876,
224.877,224.880

PURSUANT TO : KRS 13.082, 224.017, 224,866

NECESSITY AND FUNCTION: KRS 224.880 and
224.866 require any person who Igenerates,] treats, stores,
recycles or disposes of hazardous waste to first obtain a
hazardous waste site or facility permit from the Depart-
‘ment for Natural Resources and Environmental Protec-
tion. Overview of the hazardous waste site or facility per-
mit program. Not later than ninety (89 days after the
original promulgation or revision of regulations in 40i
KAR 2:075 (identifying and listing hazardous wastes) all
generators and transporters of hazardous waste and all
owners or operaiors of hazardous waste treatment,
storage, recycling, or disposal facilities must file a notifica.
tion of that activity under KRS Chapter 224. Six (6) mon-
ths after the initial promulgation of the 401 KAR 2:075
regulations, treatment, storage, recycling, or disposal of
hazardous waste by any person who has not applied for or
received 2 permit is prohibited. A permit application con-
sists of two {2) parts, Part A {(see Section 15) and Part B
(see Section 16). For “existing hazardous wastes sites or
facilities,” and requirement to submit an application is
satisfied by submiiting only Part A of the permit applica-
tion until the department sets the date for submitting Part
B of the application. (Part A consists of Forms | and 3 of
the Consolidated Permit Application Forms. ) Timely sub-
mission of both notification under KRS Chapter 224 and
the Part A application forms qualifies owners and
operators of existing hazardous waste sites or facilities for
interim status. Facility owners and operators with interim
status are treated as having been issued a2 permit until the
department makes 2 final determination on the permit ap-
plication. Facility owners and operators with interim status
must comply with interim status standards set forth in 40]
KAR 2:073. Facility owners and operators with interim

status are not relieved from complying with other state re-
guirements. For existing hazardous waste sites or facilities,
the department shall set 2 date, giving at least six (6) mon-
ths notice, for submission of Part B of the application.
There is no form for Part B of the application; rather, Part
B must be submitted in narrative form and contain the in-
formation forth in Section 16. Owners or operators of
new ha vasie sites or facilities must submit Part A
and B I
physical construction is expected to commence.

facility

224.036, 224.071,

s
Ly
) (D

Section 1. Interim Status. (1) Qualifying for interim
status. Any person who owns or operates an “existing
hazardous waste site or facility’” shall have interim status
and shall be treated as having been jssued a permit to the
extent e or she has:

{a) Complied
taining ¢o notifi

(b} Complied
ning submission

the permit application at least 180 days before
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(c) When the department determines on examination or
re-examination of a Part A application as specified in Sec-
tion 15 that it fails to meet the standards of these regula-
tions, it may notify the owner or operator that the applica-
tion is deficient and that the owner or operator is therefore
not entitled to interim status. The owner or operator will
then be subject to enforcement procedures for operating
without a permit.

(2) Coverage. During the interim status period the facili-
ty shall not:

(a) Treat, store, recycle or dispose of hazardous waste
not specified in Part A of the permit application.

(b) Employ processes not specified in Part A of the per-
mit application; or

{c) Exceed the design capacities specified in Part A of
the permit application.

(3) Changes during interim status.

(8) New hazardous wastes not previously identified in
Part A of the permit application may be lreated, stored,
recycled, or disposed of at a facility if the owner or
operator submits a revised Part A permit application prior
to such z change.

(b) Increases in the design capacity of processes used at a

\ facility may be made if the owner or operator submits a
revised Part A permit application prior to such a change
(along with a justification explaining the need for the
change) and the department approves the change because
of a lack of available treatment, storage, recycling, or
disposal capacity at other hazardous waste sites or
facilities.

(c) Changes in the processes for the. lreatment, storage,
recycling, or disposal of hazardous waste may be made at a
facility or additional processes may be added if the owner
or operator submits a revised Part A permit application
prior to such a change (along with 2 justification explain-
ing the need for the change) and the department approves
the change because:

1. It is necessary to prevent a threat to human health or
the environment to avert an emergency situation; or

2. It is necessary to comply with departmental regula-
tions (including 401 KAR 2:073) and local laws.

(d) Changes in the ownership or operational control of a
facility may be made if the new owner or operator submits
a revised Part A permit application no later than ninety
(90) days prior to the scheduled change. When 2 transfer of
ownership or operational control of a facility occurs, the
old owner or operator shall comply with the requirements
in Sections 9 through 16 of 401 KAR 2:063 (financial re-
quirements), until the new owner or operator has
demonstrated to the department that he is complying with
that regulation. All other interim status duties are transfer-
red effective immediately upon the date of the change of
ownership or operational control of the facility. Upon
demonstration to the department by the new owner or
operator of compliance with that regulation, the depart-
ment shall notify the old owner or operator in writing that
he no longer needs to comply with that regulation as of the
date of demonstration.

(¢) In no event shall changes be made to a hazardous
waste site or facility during interim status which amount to
reconstruction of the facility. Reconstruction occurs when
the capital investment in the changes to the facility exceeds
fifty percent (50%) of the capital cost of a comparable en-
tirely new hazardous waste site or facility.

(4) Interim status standards. During interim status,
owners or operators shall comply with the interim status
standards in 401 KAR 2:073. o
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(5) Grounds for termination of interim status. Interim
status terminates when:

(a) Final adminstrative disposition of a permit applica-
tion is made; or

(b) Interim status is terminated as provided in Section
14. [Generator’s determination and registration of hazard]

(6) Deadlines for submission of Part B of the applica-
tion. All hazardous waste sites or facilities which have sub-
mitted Part A of the application will be required to submit
Part B of the application within six (6) months of the
department’s decision to require such submittal, according
to Section 14(1)(d) of this regulation. The department may
base its decision to require Part B of the application upon
receiving Phase II or final authorization from the U.S.
EPA. However, In accordance with KRS 224.866(1), the
department may require submission of Part B of the ap-
plication ar any time.

[(1) No person or state or federal agency shall engage in
the generation of waste without having made a determina-
tion, based upon examination of 401 KAR 2:075, that the
waste is hazardous or non-hazardous; and]

[(2) If the waste is hazardous, the generator shall
register with the department. Such registration shall be fil-
ed within ninety (90) days after the effective date of these
regulations and shall include:]

[(a) Known or anticipated types, potential sources,
general characteristics, and weights or volumes of hazar-
dous wastes generated annually; and]

[(b) The place of generation and the name and address
of a contact agent.]

[(3) If the waste is a special waste, generators shall,
either individually or collectively as a categorical group,
within ninety (90) days after the effective date of these
regulations file a report, according to procedures previous-
ly approved by the department, which details, by
geographic area, the known or anticipated types, potential
sources, general characteristics, and weights or volumes of
special wastes generated annually.]

[(4) If an existing hazardous waste site or facility
engages in the treatment, storage or disposal of hazardous
waste, the owner/operator shall register his intent to apply
for a hazardous waste permit with the department. Such
registration shall be filed within ninety (90) days after the

effective date of these hazardous waste regulations and
shall include:]

[(2) Known or anticipated types, potential sources,
general characteristics, and weights or volumes of hazar-
dous or special wastes generated, received, or handled an-
nually;]

[(b) Information on the name, mailing address, legal
structure, and ownership of the site or facility;]

[(c) Site information which details the location, water-
shed, area, and other attributes;]

[(d) Geologic and soils information;]

[(e) Hydrologic information;]

[(f) Land use and population information; and]

[(g) Description of the operation.]

[(5) If, during the review of the registration information
submitted pursuant to subsection (3), the department
determines that there is a threat of imminent hazard to
public health or substantial environmental impact, the ex-
isting hazardous waste site or facility may be required to
fully comply with requirements of Sections 2 and 3]

Section 2. Permit Required. (1) Permit by rule. Not-
withstanding any other provision of this regulation the
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following shall be deemed to have a permit by rule if the
conditions listed are met:

(a) Ocean disposal barges or vessels. The owner or
operator of a barge or other vessel which accepts hazar-
dous waste for ocean disposal, if the owner or operator:

I. Has a permit for ocean disposal issued by the U.S.
EPA;

2. Complies with the conditions of that permit; and

3. Complies with the following hazardous waste regula-
tions:

401 KAR 2:063, Section 2(2), Identification number;
401 KAR 2:063, Section 5, Use of manifest system;
401 KAR 2:063, Section 5(3), Manifest discrepancies;
401 KAR 2:063, Section 5(4), Operating record;

401 KAR 2:063, Section 5(6), Annual report; and

401 KAR 2:063, Section 5(7), Unmanifested waste
report.

{b) Injection wells. The owner or operator of an injec-
tion well disposing of hazardous waste, if the owner or
operator:

I. Has a permit for underground injection issued by the
U.S. EPA, and

2. Complies with the conditions of that permit and the
requirements of 40 CFR 122.45 (wells managing hazardous
waste).

(c) Publicly owned treatment works (POTW). The
owner or operator of a POTW which accepts hazardous
waste, for treatment, if the owner or operator:

Has an NPDES permit;

Complies with the conditions of that permit; and
Complies with the following regulations:

401 KAR 2:063, Section 2(2), Identification number;
401 KAR 2:063, Section 5, Use of manifest system;
401 KAR 2:063, Section 5(3), Manifest discrepancies;
401 KAR 2:063, Section 5(4), Operating record;

401 KAR 2:063, Section 5(6), Annual report;

f. 401 KAR 2:063, Section 5(7), Unmanifested waste
report; and

4. If the waste meets all federal, state, and local
pretreatment requirements which would be applicable to
the waste if it were being discharged into the POTW
through a sewer, pipe, or similar conveyance. [No person
or state or federal agency shall engage in the treatment,
storage, or disposal of hazardous waste without having
first obtained a permit or a temporary variance from the
department or, in the case of generators and recyclers, hav-
ing registered with the department.]

(2) Effect of a permit.

(a) Compliance with a permit during its term constitutes
compliance with KRS Chapter 224 for purposes of enforce-
ment. However, a permit may be modified, revoked and
reissued, or terminated during its term for cause as set
forth in Section 6(2) and (3).

(b) The issuance of a permit does not convey any proper-
ty rights of any sort, or any exclusive privilege.

(c) The issuance of a permit does not authorize any in-
jury to persons or property or invasion of other private
rights, or any infringement of state or local laws or
regulations. [A permit shall authorize the permittee to
engage in the treatment, storage, or disposal of hazardous
waste in a manner prescribed by the department for a
period of one (1) year from the date of issuance.]

(3) Transfer of permits. Except as provided in subsec-
tion (2) of this section, a permit may be transferred by the
permittee to a new owner or operator only if the permit has

o N6 o

SIS N

' been modified or revoked and reissued (under Section 6(2))

or a minor modification made (to allow for a change in
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ownership or operational control of a facility where the
department determines that no other change in the permit
is necessary, provided that a written agreement containing
a specific date for transfer of permit responsibility,
coverage, and liability between the current and new permit-
tees has been submitted to the department) to identify the
new permittee and incorporate such other requirements as
may be necessary under KRS Chapter 224 and the waste
management regulations. [All existing authorizations or
letters of permission to dispose of hazardous waste issued
by the department shall become null and void ninety (80)
days after the effective date of the hazardous waste regula-
tions.]

[(4) Registration of recyclers. Generators, recyclers and
existing hazardous waste facilities not registered with the
department, shall register or apply for a temporary
variance within six (6) months after the effective date of
these regulations.}

[(5) No new hazardous waste site or facility shall com-
mence construction or operation without having first ob-
tained a permit.]

[(6) Special waste sites or facilities and existing hazar-
dous waste facilities registered with the department are
hereby granted a permit by rule. However, if the operation
of a site or facility would cause a threat of imminent
hazard to public health or substantial environmental im-
pact, the site or facility may be required to fully comply
with the requirements of Section 3.]

[(7) The permit or registration shall confer upon the
owner/operator a qualified right to generate, treat, store,
recycle, or dispose of hazardous waste, but shall not relieve
the owner/operator of responsibility to comply with all ap-
plicable federal, state, and local laws and regulations.]

Section 3. Duration of Permit. (1) Term of permit.
Hazardous waste site or facility permits shall be effective
for a fixed term not to exceed ten (10) years. (See also Sec-
tion 10, Interim permits for UIC wells).

(2) Modification of term of permii. Except as provided
in Section 6(1), the term of a permit shall not be extended
by modification beyond the maximum duration specified
in subsection {1) of this section.

(3) Reduced term of permit. The department may issue
any permit for a duration that is less than the full allowable
term under subsection (1) of this section. [Application for
a Hazardous Waste Facility Permit. A person or state or
federal agency desiring a hazardous waste permit shall sub-
mit to the department:]

[(1) A complete application on a form provided by the
department.]

[(2) An operational plan addressing:]

[(a) Known or anticipated types, potential sources,
general characteristics and weights or volumes of hazar-
dous wastes generated, received or handled annually.]

[(b) The designated capacity and expected life of equip-
ment to be used and/or site to be used by the permittee.]

[(c) Alist of operating equipment which the facility will
utilize to comply with these regulations.]

[(d) A general description of the operational procedures
to be conducted including procedures that will ensure com-
pliance with KRS Chapter 224, and that will protect public
health and the environment.]

[{(e) A general description of procedures for shipping,
receiving and identifying hazardous wastes; for deploy-
ment of qualified personnel; and for supervision of handl-
ing and disposing of hazardous waste.]

[(f) A description of procedures planned for final or
partial closure of any hazardous waste disposal site.]
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[(g) Closure and post-closure
maintenance cost estimates.]

[(h) A description of security measures to keep
unauthorized persons from entering the site and 10 prevent
unpermitied use.]

[(3) A contingency plan addressing:]

[(a) Actions that will be taken in the event of fire, explo-
sion, accidental discharge, or other accident;]

[(b) The equipment and manpower available to correct
effects of an accident or accidental discharge; and]

[(c) Emergency procedures for evacuating emplovees
and notifying agencies responsible for providing services
during emergencies.]

[(4) Physical information on the proposed site or facility
consisting of, but not limited to:]

[(a) A map bearing the stamp of a professional engineer
registered in Kentucky drawn to an appropriate scale show-
ing the following:]

[1. Existing topographical contours of the property;]

[2. Proposed final elevations of any completed disposal
site;]

3. Legal boundaries for which clear title or lease is
held by the person desiring the permit;]

{4. Locations of permanent access and permanent in-
ternal roads;)

[5. Location and type of fencing;]

[6. Locations of points of waste generation, loading
facilities, unloading facilities, storage facilities, equipment
cleaning areas and disposal areas;]

[7. Locations and descriptions
monitoring stations;]

[8. Locations of structures, equipment or facilities for
control of surface or subsurface drainage, leachate or Jand-
fill gases; and]

[9. Locations of power lines, pipelines, and easements
through the hazardous waste site or facility.]

[(b) A geological report of the site including but not
limited to:]

[1. A description of all soils at the site in detail identify-
ing the suitability for the proposed use;]

[2. A description of the surface and subsurface geology
of the site, including an assessment of such geological
hazards as: seismic activity, subsidence, or stability; and]

[3. A description of the hydrologic characteristics of
the site, including surface and ground water current use,
potential use, and flow.]

[(c) All land uses and zoning contiguous with the loca-
tion of hazardous waste generation and within the area af-
fected by any hazardous waste treatment, storage, recycl-
ing, or disposal facilities.]

[(d) All necessary local governmental approvals.]

{(5) A statement of zoning approval for the hazardous
waste treatment, storage, recycling, or disposal facility
signed by the appropriate authority.)

[(6) A verified affidavit from the publishing newspaper
certifying the time, place, and content of the applicant’s
advertisement in-accordance with KRS 224.855, for a
hazardous waste treatment, storage, recycling, or disposal
facility.]

[(7) Proof of financial responsibility and plan for
meeting any bonding requirements required by KRS
224.890 and by Section 4.]

[(8) Environmental compatability document for a
hazardous waste disposal facility.]

monitoring and

of environmental

Section 4. Short Term Permits. (1) Emergency permits.
Norwithstanding any other provision of this regulation, in
the event the department finds an imminent and substan-
tial endangerment to human health or the environment, the
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department may issue an emergency permit to allow tem-
porary treatment, storage, or disposal of hazardous waste
for a non-permitted facility with an effective hazardous
waste site or facility permit. An emergency permit shall be
granted only when the secretary has Issued an emergency
order to discontinue, abate or alleviate pursuant to KRS
224.071. This emergency permit;

(a) May be oral or written. If oral, it shall be followed in
five (5) days by a written emergency permit:

(b) Shali not exceed ninety (90) days in duration;

(c) Shall clearly specify the hazardous wastes to be
received, and the manner and location of their treatment,
storage, or disposal;

(d) May be terminated by the department at any time
without process if the department determines that termina-
tion is appropriate to protect human health and the en-
vironment;

(e) Shall be accompanied by a public notice published
under Section 5(2) including:

I. Name and address of the office granting the
emergency authorization;

2. Name and location of the permitted hazardous waste
site or facility;

3. A brief description of the wastes involved;

4. A brief description of the action authorized and
reasons for authorizing it; and

5. Duration of the emergency permit;

(f) Shall incorporate to the extent possible and not in-
consistent with the emergency situation, all applicable re-
quirements of this regulation, and 401 KAR 2:063 and Sec-
tion 6 of 401 KAR 2:055;

(g) Shall specify that all remaining hazardous waste and
residues are removed at the end of the term of the emergen-
cy permit in a properly permitted hazardous waste site or
facility in order to be exempted from the financial re-
quirements of Section 7 of 401 KAR 2:063;

(h) Shall specify that failure to comply with the condi-
tions of the emergency permit shall cause the department
to sue for the recovery of the cost of proper closure (see
Section 6(2) of 401 KAR 2:063 for closure performance
standards and KRS Chapter 224 for the appropriate fines
and penalties).

(2) Trial burn permits. For the purposes of determining
feasibility of compliance with the incinerator performance
standards in Section 21(5) of 40! KAR 2:063, and of deter-
mining adequate incinerator operating conditions under
Section 21(6) of 401 KAR 2:063, the department may issue
a trial burn permit to a facility to allow short term opera-
tion of a hazardous waste incinerator subject to subsection
(2)(a) through (e) of this section.

(a) The trial burn must be conducted in accordance with
a trial burn plan prepared by the applicant and approved
by the department. The trial burn plan will then become a
condition of the permit. The trial burn pian will include the
following information:

1. An analysis of each waste or mixture of wastes to be
burned which includes:

a. Heat value of the waste in the form and composition
in which it will be burned;

b. Viscosity (if applicable) or description of physical
form of the waste;

c. An identification of any hazardous organic consti-
tuents listed in 401 KAR 2:075, which are present In the
waste to be burned, except that the applicant need not
analyze for constituents listed in 401 KAR 2:075, which
would reasonably not be expected to be found in the waste.
The constituents excluded from analysis must be identified
and the basis for their exclusion stated. The waste analysis
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must rely on analytical techniques specified in ‘““Test
Methods for the Evaluation of Solid Waste,
Physical/Chemical Methods’’ referenced in 40l KAR
2:075, or their equivalent;

d. An approximate gquantification of the hazardous
constituents identified in the waste, within the precision
produced by the analytical methods specified in ““‘Test
Methods for the Evaluation of the Solid Waste,
Physical/Chemical Methods;”’

e. A quantification of those hazardous constituents in
the waste which may be designated as Principal Organic
Hazardous Constituents (POHC’s) based on data submit-
ted from other trial or operational burns which
demonstrate compliance with the performance standards
in Section 21(5) of 401 KAR 2:063.

2. A detailed engineering description of the incinerator
for which the trial burn permit is sought including:

a. Manufacturer’s name and model number of in-
cinerator (if available);

b. Type of incinerator;

¢. Linear dimensions of the incinerator unit including
the cross sectional area of the combustion chamber;

d. Description of the auxiliary fuel system (type/feed);

e. Capacity of prime mover;

f. Description of automatic waste feed cut-off
system(s);

g. Stack gas monitoring and pollution control equip-
ment;

h. Nozzle and burner design;

i. Construction materials; and

J. Location and description of temperature, pressure,
and fiow indicating and control devices.

3. A detailed description of sampling and monitoring
procedures, including sampling and monitoring locations
in the system, the equipment to be used, sampling and
monitoring frequency, and planned analytical procedures
for sample analysis.

4. A detailed test schedule for each waste for which the
trial burn is planned including date(s), duration, quantity
of waste to be burned, and other factors relevant to the
department’s decision under subsection (2)(d) of this sec-
tion.

5. A detailed test protocol, including, for each waste
identified, the ranges of temperature, waste feed rate, air
feed rate, use of auxiliary fuel, and any other relevant
parameters that will be varied to affect the destruction and
removal efficiency of the incinerator.

6. A description of, and planned operating conditions
for, any emission control equipment which will be used.

7. Procedures for rapidly stopping waste feed, shutting
down the incinerator, and controlling emissions in the
event of an equipment malfunction.

8. Such other information as the department
reasonably finds necessary to determine whether to ap-
prove the trial burn in light of the purposes of this subsec-
tion and the criteria in subsection (2)(d) of this section.

(b) The department; in reviewing the trial burn plan,
shall evaluate the sufficiency of the information provided
and may require the applicant to supplement this informa-
tion, if necessary, to achieve the purposes of this subsec-
tion.

(c) Based on the waste analysis data in the trial burn
plan, the department will specify as trial Principal Organic
Hazardous Constituents (trial POHC’s) those constituents
for which destruction and removal efficiencies must be
calculated during the trial burp. These trial POHC’s will be
specified by the department based ou :he estimate of the
difficulty of incineration of the constituents identified in
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the waste analysis, the concentration or mass in the waste
feed, and, for wastes listed in 401 KAR 2:075, the hazar-
dous waste constituent or constituents identified in 401
KAR 2:075 as the basis for listing.

(d) The department shall approve 2 trial burn plan if it
finds that:

1. The trial burn is likely to determine whether the in-
cinerator performance standards required by Section 21(5)
of 401 KAR 2:063 can be met;

2. The trial burn itself will not present an imminent
hazard to human health or the environment;

3. The trial burn will help the department to determine
operating requirements to be specified under Section 21(6)
of 401 KAR 2:063; and

4. The information sought in subsection (2)(d)1 and 3
of this section cannot reasonably be developed through
other means.

{e) During each approved irial burn {or as soon after the
burn as is practicablej, the applicant must make the follow-
ing determinations:

I. A guaptitative apalvsis of the trial POHC’s in the
waste feed to the incinerator;

2. A gquantitative analysis of the exhaust gas to deter-
mine the concentration and mass emissions of the trial
POHC’s, CO2, O and hazardous combustion by-
products;

3. A guantitative analysis of the scrubber water (if any),
ash residues, and other residues, for the trial POHC’s;

4. A total mass balance of the trial POHC’s in the
waste; :

5. A computation of destruction and removal efficiency
(DRE), in accordance with the DRE formula specified in
Section 21(5) of 401 KAR 2:063;

6. If the waste feed contains more than 0.5 percent
chlorine, 2 computation of chiorine removal efficiency, in
accordance with Section 21(5) of 401 KAR 2:063;

7. A computation of particulate emissions, In ac-
cordance with 401 KAR 2:063, Bection 21(5);

&. Anidentification of sources of fugitive emissions and
their means of control;

9. A measuremen:t of average, maximum, and
minimum temperature, gnd air feed rates;

10. A continuous measurement of CO in the exhaust
gas; and

Ii. Such other information as the depariment may
specify as necessary to ensure that the trial burn will deter-
mine compliance with the performance standard in Section
21(5) of 401 KAR 2:063 and to establish the operating con-
ditions required in Section 21(6) of 401 KAR 2:063 to meet
that performance siendard.

{f) The applicant shall suf
tification that the trial burn ha n carried out in ac-
cordance with the approved 1rial Lurn plan, and the results
of ali the determipations required bsection (2)(e)l of
this section. To the extent possible, this ¢ ission shall be
made within thirty (30) days of th
burn, or sooner if the department so re .

(g) All data collecied during any trigl bur t be sub-

' mitted to the department following the com on of the
trial burn. The resuits of the trial burn must be included
with Part B of the permit application as specified in Szc-

 tion 16, if a permit application is submitted.

(b) All submissions required by this subsection shall be
certified on behalf of the applicant by the signature of 2
person authorized to sign & permit application or a report

; under Section 11. [Closing Trust Fund; Post-Closure Trust

. Fund; Financiz! Responsiblity. Prior to issuance of a

‘hazardous waste permit, the applicant shall establish a

27
.

7
o ]
.

4

partment & cer-

3 i)
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trust fund for the amount of the estimated closure cost;
establish a trust fund for post-closure monitoring and
maintenance which is to be built up over the life of the site
or over twenty {20} years, whichever is shorter; and provide
evidence t0 the department of the necessary financial
responsibility for injuries to persons or property sustained
asaresult of an escape or release of hazardous waste.)

[(1) For treatment, storage and disposal, before a per-
mit can be issued, the applicant shall deposit into a closure
trust fund as a condition of receiving a permit a cash
deposit satisfactory to the department equal to the cost
estimate for closure. The acceptable method for deter-
minztion of this amount is found in 40 CFR Part 265.142
filed herein by reference.]

{2} For disposal facility, before a permit can be issued,
the applicant shall establish 2 post-closure trust fund. The
annual cost of post-closure monitoring and routine
maintenance will be determined by the department based
on ¢ost estimates provided by the applicant and other
sources. The anoual post-closure monitoring and
maintenance cost will be paid into the post-closure trust
fund, at a rate as determined in 40 CFR Part 265.144 or at
some other rate satisfactory to the department which will
ensure the availability of the necessary funds for monitor-
ing and maintenance after the facility has closed.]

(3} For zach facility, before 2 permit shall be issued, the
applicant must v evidence of financial responsibility, in
an afzz%@am and for a time period specified by the depart-
ment.

Section 5. Issuance of Hazardous Waste Permit. (1)
Draft permits.

(2) Once an application is complete, the department
shall tentatively decide whether to prepare a draft permit
or to deny the application. In making this determination
the department shall consider the requirements specified in
the waste management regulations and in KRS 224.866(1).

(b) If the department tentatively decides to deny the per-
mit application, it shall issue a notice of intent to deny. A
notice of intent to deny the permit application is a type of
draft permit which follows the same procedures as any
draft permit prepared under this subsection (see paragraph
(d)). If the department’s final decision is that the tentative
decision to deny the permit application was incorrect, the
department shall withdraw the notice of intent to deny and
proceed to prepare a draft permit under paragraph (c) of
this subsection.

{¢) If the department decides to prepare a draft permit,
the draft permit shall contain the following information:

1. All conditions under Section 7(2) and (3);

2. All compliance schedules under Section &;

3. Allmonitoring requirements under Section 7(1); and

4. Standards for treatment, storage, recycling and/or
disposal and other permit conditions under Section 7(5).

(d) All draft permits prepared by the department under
this section shall be accompanied by a fact sheet and shall
be made gvailable for public comment. The department
shall give notice of the opportunity for a public hearing as
reguired by KRS 224.855 and respond to comments. [The
depariment may issue a hazardous waste permit upon fin-
ding that the person or state or federal agency desiring the
permit has met all the requirements for application and has
the ability to meet the operational requirements of the
hazardous waste regulations. Past performance in related
areas will be considered in the review and in the determina-
tion of any reguirement for specialized permit conditions.
An application for 2 permit may be rienied or an active per-
mit revoked for f{ailure to comply applicable state
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statutes or regulations, including but not limited to any
failure to provide or maintain adcquate financial respon-
sibility.]

(2} Public comments and requests for public hearings.
During the public comment period provided under Section
5(6), any intcrested person may submit written comments
on the draft permit and may request a public hearing il no
hearing has already been scheduled. A request for a public
hearing shall be in writing and shall state the nature of the
issues proposed to be raised in the hearing. All comments
shall be considered in making the final decision and shall
be answered as provided in Section 5(4). [The department
shall act on the permit application within ninety (90) days
of reccipt or shall, within that time period, inform the ap-
plicant of a projected schedule for review.]

(3) Public hearings.

(a) I. The department shall hold a public hearing on the
basis of requests, when a significant degree of public in-
terest in a draft permit(s) is found.

2. The department at its discretion may also hold a
public hearing whenever, for instance, such a hearing
might clarily one (1) or more issues involved in the permit
decision.

3. The department shall hold a public hearing whenever
written notice of opposition to a draft permit and a request
for a hearing within forty-five (45) days of public notice
under Section 5(6) is received. Whenever possible the
department shall schedule a hearing under this section at a
location convenient to the population center necarest to the
proposed lacility provided the hearing location is in the
same county as required by KRS 224.855.

4. Public notice of the hearing shall be given as
specified in Section 5(6).

(b) Whenever a public hearing will be held, the secrctary
shall designate a presiding officer for the hearing who shall
be responsible for its scheduling and orderly conduct.

(c) Any person may submit oral or written statements
and data concerning the draft permit. Reasonable limits
may be set upon the time allowed for oral statements, and
the submission of statements in writing may be required.
The public comment period under Section 5(6) shall
automatically be extended to the close of any public hear-
ing under this section. The hearing officer may also extend
the comment period by so stating at the hearing.

(d) A tape recording or wrilten transcript of the hearing
shall be made available to any person upon payment of the
actual cost of reproducing the original.

(4) Response to comments.

(a) At the time that any final permit decision is issued,
the department shall issue a response o comments when a
final permit is issued. This response shall:

1. Specify which provisions, il any, of the draft permit
have been changed in the final permit decision, and the
reasons for the change; and

2. Briefly describe and respond to all significant com-
menis on the draft permit raised during the public com-
ment period, or during any hearing.

(b) For department issued permits, any documents cited
in the response to comments shall be included in the ad-
ministrative record for the final permit decision. If new
points are raised or new material supplied during the public
comment period, the department may document its
response to those matters by adding new materials to the
administrative record.

(c) The response to comments shall be available to the
public.

(5) Faci sheet.

(a) A fact sheet shall be prepared for every draft permit
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for a major hazardous waste site or facility, and for every
draft permit which the department finds is the subject of
widespread public interest or raises major issues. The fact
sheet shall briefly set forth the principal facts and the
significant factual, legal, methodological and policy ques-
tions considered in preparing the draft permit. The depart-
ment shall send this fact sheet Lo the applicant and, on re-
quest, to any other person.

(b) The fact sheet shall include, when applicable:

1. A briel description of the type of facility or activity
which is the subject of the draft permit;

2. The type and quantity of wastes, fluids, or pollutants
which are proposed to be or are being treated, stored,
recycled, disposed of, injected, emitted, or discharged;

3. A brief summary of the basis for the draft permit
conditions including references to applicable statutory or
regulatory provisions and appropriate supporting
references to the administrative record;

4. Reasons for any requested variances or alternatives
to required standards do or do not appear justified;

5. A description of the procedure for reaching a final
decision on the draft permit including:

a. The beginning and ending dates of the comment
period under Section 5(6) and the address where comments
will be received;

b. Procedures for requesting a hearing and the nature
of that hearing; and

¢. Any other procedures by which the public may par-
ticipate in the final decision.

6. Name and telephone number of a person to contact
for additional information.

(6} Public notice of permit application and public com-
ment period.

(a) Scope.

1. The department shall give public notice under KRS
224.855(4) and (5) that the following actions have oc-
curred:

a. A permit application has been tentatively denied
under Section 5(1};

b. A draft permit has been prepared under Section 5(1);

¢. A hearing has been scheduled under Section 5(3); and

d. An appeal has been granted under 401 KAR 2:055,
Section 5.

2. No public notice Is required when a request for per-
mit modification, revocation and reissuance, or termina-
tion is denied under Section 6(1). Written notice of that
denial shall be given to the requester and to the permittee.

3. Public notices may describe more than one (1) permit
or permit action.

(b) Timing.

I. Public notice of the preparation of a draft permit
(including a notice of intent to deny a permit application)
required under paragraph (a) of this section shall allow at
least forty-five (45) days for public comment.

2. Public notice of a public hearing shall be given at
least thirty (30) days before the hearing. (Public notice of
the hearing may be given at the same time as public notice
05 the draft permit and the two (2) notices may be combin-
ed.)

(c) Methods. Public notice of activities described in
paragraph (a)l of this subsection shall be given by the
following methods:

1. By mailing a copy of a notice to the following per-
sons (any person otherwise entitled to receive notice under
this subparagraph may waive his or her rights to receive
notice for any classes and categories of permits):

a. Theapplicant;

b. Any other agency which the department knows has
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issued or is required to issuc an environmental permit for
the same lacility or activity (including United States En-
vironmiental Protection Agency);

¢. Federal and state agencies with jurisdiction over fish,
shelifish, and wildlife resources and over coastal zone
management plans, the Advisory Council on Historic
Preservation, State Historic Preservation Officers, and
other appropriate government authorities, including any
other affected states;

d. Persons on a mailing list developed by: including
those who request in writing to be on the list; soliciting per-
sons for “‘area lists”’ from participants in past permit pro-
ceedings in that area; and notifying the public of the op-
portunity to be put on the mailing list through periodic
publication in the public press and in such publications as
regional and state funded newsletters, environmental
bulletins, or state law journals. (The department may up-
date the mailing list from time to time by requesting writ-
ten indication of continued interest from those listed. The
department may delete from the Jist the name of any per-
son who fails (o respond to such a request.); and

e. To any unit of Jocal government having jurisdiction
over the area where the facility is proposed to be located;
and to each state agency having any authority under state
law with respect to the construction or operation of such
facility.

2. Publication of a notice in a daily or weekly major
local newspaper of general circulation as required by KRS
224.855(2) and broadcast over any commercial radio sta-
tions which have general coverage in the locality where the
proposed site is located.

3. Any other method reasonably calculated to give ac-
tual notice of the action in question (o the persons poten-
tially affected by it, including press releases or any other
forum or medium to clicit public participation.

(d) Contents.

1. All public notices. All public notices issued under
this regualtion shall contain the following minimum in-
formation:

a. Name and address of the office processing the permit
action for which notice is being given;

b. Name and address of the permittee or permit appli-
cant and, i different, of the facility or activity reguiated by
the pernit;

c. A briel description of the business conducted at the
facility or activity described in the permit application;

d. Name, address and telephone number of a person
from whom interested persons may obtain further in-
fermation, including copies of the draft permit or draft
general permit, as the case may be, statement of basis or
fact sheet, and the application;

e. A brief description of the comment procedures re-
quired by Section 5(2) and (3) and the time and place of
any hearing that will be held, including a statement of pro-
cedures to request a hearing (unless a hearing has already
been scheduled) and other procedures by which the public
may participate in the final permit decision;

f. The location of the administrative record, the times
at which the record will be open for public inspection, and
a statement that all data submitted by the applicant is
available as part of the administrative record;

&. Thestatement contained in KRS 224.855(3)(e); and

h. Any additional information considered necessary or
proper.

2. Public notices for hearings. In addition to the general
public notice described in paragraph (d)] of this subsec-
tion, the public notice of a hearing under Section 5(3) shall
contain the following information:
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a. Reference to the date of previous public notices
relating to the permit;

b. Date, time, and place of the hearing; and

¢. A brief description of the nature and purpose of the
hearing, including the applicable rules and procedures.

(e) In addition to the general public notice described in
paragraph (d)! of this subsection, all persons identified in
paragraph (c)la, b, ¢, d and e of this subsection shall be
mailed a copy of the fact sheet or statement of basis, the
permit application (if any) and the draft permit (if any).
The department shall charge for duplication cost and
postage.

Section 6. Termination and Renewal of Hazardous
Waste Permit. (1) Reguests for modification, revocation
and reissuance, or termination.

{a) A permit for a hazardous waste site or facility may be
modified, revoked, and reissued, or terminated either at
the request of any interested person (including the permit-
tee) or upon the department’s initiative. However, a permit
may only be modified, revoked and reissued, or terminated
for the reasons specified in Section 6(2) and (3) and foliow-
ing the procedures of 401 KAR 2:065. All requests shall be
in writing and shall contain facts or reasons supporting the
request.

(b) if the department decides the request is not justified,
the department shall send the requester a brief written
response giving a reason for the decision. Denials of re-
quest for modification, revocation and reissuance, or ter-
mination are not subject to public notice, comment, or
hearings.

(c) If the department tentatively decides to modif y or
revoke and reissue a permit under Section 6(2), the depart-
ment shall prepare a draft permit under Section 3(1) in-
corporating the proposed changes. The department may
request additional information and, in the case of a
modified permit, may require the submission of an up-
dated permit application. In the case of revoked and
reissued permits, the department shall require the submis-
sion of a new application.

(d) In a permit modification under this subsection, only
those conditions to be modified shall be reopened when a
new draft permit is prepared. All other aspects of the ex-
isting permit shall remain in effect for the duration of the
unmodified permit. When a permit is revoked and reissued
under this section, the entire permit is reopened just as if
the permit had expired and was being reissued. During any
revocation and reissuance proceeding the permittee shall
comply with all conditions of the existing permit unti] a
new final permit is reissued.

(¢) “Minor modifications” are not subject to the re-
quirements of this subsection. Minor modifications may
oniy:

1. Correct typographical errors;

2. Require more frequent monitoring or reporting by
the permittee;

3. Change an interim compliance date in a schedule of
compliance, provided the new date is not more than 120
days after the date specified in the existing permit and does
not interfere with attainment of the final compliance date
requirement;

4. Allow for a change in ownership or operational con-
trol of a facility as referenced in Section 2(3 );

5. Change the lists of facility emergency coordinators
or equipment in the permit’s contingency plan; or

6. Change estimates of maximum in ventory under Sec-
tion 6(3)(a)2 of 401 KAR 2:063; change estimates of ex-
pected year of closure or schedules for final closure under
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Section 6(3)(a)4 of 401 KAR 2:063; or approve periods
longer than ninety (90) days or 180 days under Section
6(4)(a) and (b) of 401 KAR 2:063.

(f) If the department tentatively decides to terminate a
permit under Section 6(3), it shall issue a notice of intent to
terminate. A notice of intent to terminate is a type of draft
permit which follows the same procedures as any draft per-
mit prepared under Section 5(1).

(g) All draft permits (including notices of intent to ter-
minate) prepared under this section shall be based on the
administrative record as defined in Section S(1)(f). [A
hazardous waste permit shall automatically terminate at
the end of one (1) year. A shorter period may be specified.]

(2) Justification for modification or revocation and reis-
suance of permits. When the department receives any in-
formation (for example, if the department inspects the
facility, receives information submitted by the permittee as
required in the permit Section 7(2), receives a request for
modifiction or revocation and reissuance under Section
6(1), or conducts a review of permit file), the department
may determine whether or not one (1) or more of the
causes listed in paragraphs (a) and (b) of this subsection for
modification or revocation and reissuance or both exist. If
cause exists, the department may modify or revoke and
reissue the permit accordingly, subject to the limitations of
paragraph (c) of this subsection and may request an up-
dated application if necessary. When a permit is modified,
only the conditions subject to modification are reopened.
If a permit is revoked and reissued, the entire permit is
reopened and subject to revision and the permit is reissued
for a new term (see Section 6(1)). If cause does not exist
under this subsection or Section 6(1)(c), the department
shall not modify or revoke and reissue the permit. If a per-
mit modification satisfies the criteria in Section 6(1)(e} for
“minor modifications,”” the permit may be modified
without a draft permit or public review. Otherwise, a draft
permit must be prepared and other procedures in this
regulation followed.

(a) Causes for modification. The following are causes
for modification but not revocation and reissuance of per-
mits.

1. Alterations. There are material and substantial
alterations or additions to the permitted hazardous waste
site or facility or activity which occurred after permit is-
suance which justify the application of permit conditions
that are differenct or absent in the existing permit.

2. Information. The department has received informa-
tion. Permits for wells may be modified during their terms
for this cause only if the information was not available at
the time of permit issuance (other than revised regulations,
guidance, or test methods) and would have justified the ap-
plication of different permit conditions at the time of Is-
suance.

3. New regulations. The standards or regulations on
which the permit was based have been changed by pro-
mulgation of amended standards or regulations by judicial
decision after the permit was issued. Permits may be

:modified during their terms for this cause only as follows:

a. For promulgation of amended standards or regula-
tions, when: the permit condition requested to be modified
was based on an effective hazardous waste management
regulation; and the department has revised, withdrawn, or
modified that portion of the regulation on which the per-
mit condition was based; and a permittee request modifica-
tion in accordance with Section 6(1) within ninety (90) days
after notice of the action on which the request is based.

b. For judicial decisions, a court of competent jurisdic-
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tion has remanded and stayed department promulgated
regulations, if the remand and stay concern that portion of
the regulations or guidelines on which the permit condition
was based and a request is filed by the permirtee in ac-
cordance with Section 6(1) within ninety (90) days of
judicial remand.

4, Compliance schedules. The department determines
good cause exists for modification of a compiiance
schedule, such as an act of God, strike, flood, materials
shortage, or other events over which the permittee has little
or no control and for which there is no reasonably
available remedy (see also Section 6(l)(e) on minor
modifications).

5. The department may modify a permit:

a. When modification of a closure plan is required
under 401 KAR 2:063, Section 6(3)(b) or 6(4)(b);

b. After the department receives the notification of ex-
pected closure under 401 KAR 2:063, Section 6(4), when
the department determines that extension of the ninety (90)
or 180 day periods under 401 KAR 2:063, Section 6(4),

modification of the twenty (20) year post-closure period

under 401 KAR 2:063, Section 6(7)(a), continuation of
security requirements under 401 KAR 2:063, Section
6(7a), or permission to disturb the integrity of the con-
tainment system under 401 KAR 2:063, Section 6(7)(c) are
unwarranted; and

c. When the permittee has filed a request under 401
KAR 2:063, Section 14(4) for a variance to the level of
financial responsibility or when the secretary demonstrates
under 401 KAR 2:063, Section 14(5) that an upward ad-
Jjustment of the level of financial responsibility is required.

(b) Causes for modification or revocation and reis-
suance. The following are causes to modify or, alternative-
ly, revoke and reissue a permit:

1. Cause exists for termination under Section 6(3) and
the department determines that modification or revocation
and reissuance is appropriate.

2. The department has received notification (as re-
quired in the permit in Section 6(1)(c)) of a proposed
transfer of the permit. A permit also may be modified to
reflect a transfer after the effective date of an automatic
transfer (Section 2(3)) but will not be revoked and reissued
after the effective date of the transfer except upon the re-
quest of the new permittee.

(c) Faclility siting. Suitability of the facility location will
not be considered at the time of permit modification or
revocation and reissuance unless new information or stan-
dards indicate that a threat to human health or the environ-
ment exists which was unknown at the time of permit
issuance. [A hazardous waste permit may be renewed.
Renewal requests shall be made to the division not less than
ninety (90) days prior to the permit expiration date and
shall include any changes or modifications in the approved
plan of the operation of the facility.]

(3) Termination of permits.

(a) The department may terminate a permit during its
term or deny a permit renewal application for the follow-
ing causes:

1. Noncompliance by the permittee with any condition
of the permit;

2. The permittee’s failure in the application or during
the permit issuance process to disclose fully all relevant
facts, or the permittee’s misrepresentation of any relevant
facts at any time; or

3. A determination that the permitted activity en-
dangers human health or the environment and can only be
regulated to acceptable levels by permit modification or
termination.
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{b) The department shall follow the applicable pro-
cedures in this regulation and in 401 KAR 2:065 in ter-
minating any permit under this subsection. [The depart-
ment, in issuing a renewal, shall consider:]

[(a) Whether all conditions of the expiring permit are
being met;]

[(b) Whether any necessary modification of the original
permit conditions is being met;]

[(c) New or updated information required by the
department that is necessary for re-evaluating the permit’s
suitability for re-issuance; and]

[(d) All information considered in issuance of the
original permit.]

[(4) Approval of any compliance schedule for meeting
permit conditions or necessary changes in permit condi-
tions does not constitute a waiver of the department’s right
to initiate enforcement action for a permittee’s non-

compliance with KRS Chapter 224 and the hazardous
waste regulations.]

Section 7. Conditions of Hazardous Waste Permit. (1)
Requirements for recordkeeping and reporting of monitor-
ing results. All permits shall specify:

{a) Requirements concerning the proper use,
maintenance, and Installation, when appropriate, of
monitoring equipment or methods (including biological
monitoring methods when appropriate);

{(b) Required monitoring including type, intervals, and
frequency sufficient t0 yield data which are representative
of the monitored activity including, when appropriate,
continuous monitoring;

(c) Applicable reporting requirements based upon the
impact of the regulated activity and as specified in KRS
Chapter 224 and the Kentucky Hazardous Waste Manage-
ment regulations. Reporting shall be no less frequent than
specified in the above regulations. [The owner/operator
shall comply with the requirements of all applicable state
laws and regulations as well as any special conditions im-
posed by the department.]

(2) Conditions applicable to all permits. All conditions
applicable to all permits shall be incorporated into the per-
mits either expressly or by reference. If incorporated by
reference, a specific citation to these regulations must be
given in the permit.

(a) Duty to comply. The permittee must comply with all
conditions of this permit. Any permit noncompliance con-
stitutes a violation of the appropriate Kentucky Revised
Statute and is grounds for enforcement action; for permit
termination, revocation and reissuance, or modification;
or for denial of a permit renewal application. In addition,
the permittee need not comply with the conditions of this
permit to the extent and for the duration such non-
compliance is authorized in an emergency permit. (See Sec-
tion 4.).

(b) Duty to reapply. If the permittee wishes to continue
an activity regulated by this permit after the expiration
date of this permit, the permittee must apply for and ob-
tain a new permit.

(¢c) Duty to halt or reduce activity. It shall not be a
defense for a permitiee in an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the condi-
tions of this permit.

(d) Duty to mitigate. The permitiee shall take all
reasonable steps to minimize or correct any adverse impact

on the environment resulting from noncompliance with
this permit.
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(e) Proper operation and maintenance. The permittee
shall at all times properly operate and maintain all facilities
and systems of treatment and conirol (and related ap-
purtenances) which are installed or used by the permittee to
achieve compliance with the conditions of this permit. Pro-
per operation and maintenance includes effective per-
formance, adequate funding, adequate operator staffing
and training, and adequate laboratory and process con-
trols, including appropriate quality assurance procedures.
This provision requires the operation of back-up or aux-
illary facilities or similar systems only when necessary to
achieve compliance with the conditions of the permit.

(f) Permit actions. This permit may be modified, revok-
ed and reissued, or terminated for cause. The filing of a re-
quest by the permittee for a permit modification, revoca-
tion and reissuance, or termination, or a modification of
planned changes or anticipated noncompiiance, does.not
stay any permit condition.

(g) Property rights. This permit does not convey any
property rights of any sort, or any exclusive privilege.

(h) Duty to provide information. The permittee shall
furpish the department within a reasonable time any Iin-
formation which the department may request to deternine
whether cause exists for modifying, revoking and reissu-
ing, or terminating this permit, or to determine compliance
with this permit. The permittee shall also furnish to the
department upon request copies of records required to be
kept by this permit.

(i) Inspection and entry. The permittee shall allow the
department or an authorized representative, upon the
presentation of credentials and other documents as may be
reguired by law, to:

I. Enter upon the permittee’s premises where a
regulated facility or activity is located or conducted, or
where records must be kept under the conditions of this
permit;

2. Have access to and copy at reasonable times any
records that must be kept under the conditions of this per-
mit;

3. Inspect at reasonable times any facility’s equipment
(including monitoring and control equipment), practices,
or operations regulated or required under this permit; and

4. Sample or monitor at reasonable times, for the pur-
poses of assuring permit compliance or as otherwise
authorized by the appropriate Kentucky Revised Statutes,
any substances or parameters at any location.

(j) Monitoring and records.

1. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activi-
ty.
2. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart recordings for con-
tinuous monitoring instrumentation, copies of all reports
required by this permit, and records of all data. used to
complete the application for this permit, for a period of at
least three (3) years from the date of the sample, measure-
ment, report or application. This period may be extended
by request of the department at any time. In addition, the
permittee shall maintain records from all groundwater
monitoring wells and associated groundwater surface
elevations, for the active life of the facility, and for
disposal facilities for the post-closure care period as well.

3. Records of monitoring information shall include:

a. The date, exact place, and time of sampling or
measurements;

b. The individual(s) who performed the sampling or
measurements;
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The date(s) analyses were performed;
The individual(s) who performed the analyses;
The analytical techniques or methods used; and

f. The results of such analyses.

(k) Signatory requirement. All applications, reports, or
information submitted to the department shall be signed
and certified (see Section 11).

(!} Reporting requirements.

1. Planned changes. The permittec shall give notice to
the department as soon as possible of any planned physical
alterations or additions to the permitted facility. In addi-
tion, for a new hazardous wasle site or facility, the permit-
tee may not commence (realment, storage, recycling, or
disposal of hazardous waste; and for a facility being
modified the permittee may not treat, store, recycle, or
dispose of hazardous waste in the modified portion of the
facility untik:

a. The permittee has submitted to the department, by
certified mail or hand delivery, a letter signed by the per-
miittee and a registered professional engineer stating that
the facility has been constructed or modified in compliance
with the permit; and

b. The department has inspected the modified or newly
constructed facility and finds it is in compliance with the
conditions of the permit; or within fifteen (15) days of the
date of submission of the letter in paragraph (ejla of this
subsection, the permittee has not received notice from the
department of its intent o inspect, prior inspection is waiv-
ed and the permittee may commence treatment, storage,
recycling or disposal of hazardous waste.

2. Anticipated noncompliance. The permittee shall give
advance notice to the department of any planned changes
in the permitted facility or activity which may result in
noncompliance with permit requirements.

3. Transfers. This permit is not transferable to any per-
son except after notice to the department. The department
may require modification or revocation and reissuance of
the permit to change the name of the permittee and in-
corporate such other requirements as may be necessary
under the appropriate statute (see Section 2(3); in some
cases, modification or revocation and reissuance is man-
datory).

4. Monitoring reports. Monitoring results shall be
reported at the intervals specified in this permit.

5. Compliance schedules. Reports of compliance or
noncompliance with or any progress reports on interim and
final requirements contained in any compliance schedule
of this permit shall be submitted no later than fourteen (14)
days following each scheduled date.

6. Twenty-four (24) hour reporting. The permittee shall
report any noncompliance which may endanger health or
the environment. Any information shall be provided orally
within twenty-four (24) hours from the time the permittee
becomes aware of the circumstances. A written submission
shall also be provided within five (5) days of the time the
permittee becomes aware of the circumstances. The written
submission shall contain a description of the non-
compliance and its cause; the period of noncompliance, in-
cluding exact dates and times, and if the noncompliance
has not been corrected, the anticipated time it is expected
to continue; and steps taken or planned to reduce,
eliminate, and prevent reoccurence of the noncompliance.
The foilowing shall be included as information which must
be reported orally within twenty-four (24) hours:

a. Information concerning release of any hazardous
waste that may cause an endangerment to public drinking
water supplies.
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b. Any information of a release or discharge of hazar-
dous waste, or of a fire or explosion from a hazardous
waste site or facility, which could threaten the environment
or human health outside the facility. The description of the
occurrence and its cause shall include:

(i) Name, address, and telephone number of the owner
or operator; »

(ii) Name, address, and telephone number of the facility;

(iii)Date, time and type of incident;

(iv)Name and quantity of material(s) involved;

(v) The extent of injuries, if any;

(vi)An assessment of actual or potential hazards to the
environment and human health outside the facility, where
this is applicable; and

(vii} Estimated quantity and disposition of recovered
material that resulted from the incident. The department
may waive the five (5) day written notice requirement in
favor of a written report within fifteen (15) days.

7. Other noncompliance. The permittee shall report all
instances of noncompliance not reported under sub-
paragraphs 1, 4, 5, and 6 of this paragraph at the time
monitoring reports are submitted. The reports shall con-
tain the information listed in subparagraph (1)6 of this
subsection.

8. The following reports required by 401 KAR 2:063
shall be submitted:

a. Manifest discrepancy report: if a significant
discrepancy in a manifest is discovered, the permittee must
attempt to reconcile the discrepancy. If not resolved within
fifteen (15) days, the permittee must submit a letter or
report including a copy of the manifest to the department
(see Section 5(3) of 401 KAR 2:063).

b. Unmanifested waste report: must be submitted to the
department within fifteen (15) days of receipt of un-
manifested waste (see Section 5(7) of 401 KAR 2:063.)

c. Annual report: an annual report must be submitted
covering facility activities during the previous calendar
year (see 401 KAR 2:063, Section 5(6)).

9. Other information. Where the permiltee becomes
aware that it failed to submit any relevant facts in a permit
application, or submitted incorrect information in a permit
application or in any report to the department, it shall pro-
mptly submit such facts or information. [The department
may issue a permit subject to special conditions which in-
clude but are not limited to:]

[(a) Types of hazardous wastes which may be accepted
or disposed;]

[(b) Special operating conditions;} :

[(c) Schedules of compliance for corrective actions;]

{(d) Procedures, conditions, and changes necessary to
comply with the requirements of the hazardous waste
regulations and of KRS Chapter 224; or}

[(e) The issuance of any other applicable departmental
permits. |

(3) Establishing permit conditions.

(2} In addition to conditions required in subscction (2)
of this section, the department shall establish conditions as
required on a case-by-case basis in permits under Section 3
(duration of permit), Section 8 (schedule of compliance),
Section 8(2) (alternate schedules of compliance). In addi-
tion, each hazardous waste site or facility permit shall in-
clude permit conditions necessary to achieve compliance
with each of the applicable requirements specified in the
Kentucky Hazardous Waste Management regulations. In
satisfying this provision, the department may Incorporate
applicable requirements of the Kentucky Hazardous Waste
Management regulations directly into the permit or
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establish other permit conditions that are based on these
regufations.

(b) Individual programs.

1. In addition to conditions required in all permits for a
particular program, the department shall establish condi-
tions in permits for the individual programs as required on
a case-by-case basis to provide for and assure compliance
with all applicable requirements of the appropriale statutc
and regulations.

2. An ‘“‘applicable requirement’ is a statutory or
regulatory requirement which takes effect prior to final ad-
minisirative disposition of a permit. An “‘applicable re-
guircient’’ is also any requirement which takes effect
prior o the modification or revocation and reissuance of a
permit, (o the extent allowed in Section 6(2).

3. New or reissued permits, and to the extent allowed
under Section 6(2) modified and revoked and reissued per-
mits, shall incorporate each of the applicable requirements
referenced in Section 7(4). [The owner/operator shall han-
dle a waste as a hazardous waste if the manifest indicates
that the waste is hazardous.]

(4) Past performance considered in review. Past per-
formance in related areas will be considered in the review
and in the determination for any requirement for specializ-
ed conditions.

Section 8. Scheduie of Compliance. (i) General. The
permil may, when appropriate, specify a schedule of com-
pliance leading to compliance with the appropriale statutc
and regulations.

(a) Time for compliance. Any schedules of compliance
under this section shall requirc compliance as soon as
possiblc.

(b) Interim dates. Except as provided in subsection
(2)(a)2 of this section, if a permit establishes a schedule of
compliance which exceeds one (1) year from the date of
permit issuance, the schedule shall set forth interim re-
quirements and the dates for their achievement.

1. The time between interim dates shall not exceed one
(1) year.

2. If the time necessary for completion of any interim
requirement (such as the construction of a control facility)
is more than one (1) year and is not readily divisible inio
stages for completion, the permit shall specify interim
dates for the submission of reports of progress toward
completion of the interim requirements and indicate a pro-
jected completion date.

(¢} Reporting. The permit shall be written to require that
no later than fourteen (14) days following each interim
date and the final date of compliance, the permittee shall
notify the department in writing of its compliance or non-
compliance with the interim or final requirements.

(2) Alternative schedules of compliance. A permit appli-
can! or permittee may cease conducting regulated activities
(by receiving a terminal volume of hazardous wasic at a
hazardous waste site or facility), rather than continue to
operale and meet permit requirements as follows:

(a) If the permittee decides to cease conducting regulated
activities at a given time within the term of a permit which
has already been issued:

I. The permit may be modified to contain a new or ad-
ditional schedule leading to timely cessation of activities;
or

2. The permittee shall cease conducting permitted ac-
tivities before noncompliance with any interim or final
compliance schedule requirement already specified in the
permit.
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(b) If the decision to cease conducting regulated ac-
tivities is made before issuance of a permit whose term will
include the termination date, the permit shall contain a
schedule leading to termination which wiil ensure timely
compliancc with applicable requirements.

(c) If the permittee is undecided whether to cease con-
ducting regulated activities, the department may issue or
modify a permit to contain two (2) schedules as follows:

I. Both schedules shall contain an idenitcal interim
deadiine requiring a final decision on whether to cease con-
ducting regulated activities no later than a date which en-
sures sufficient time to comply with applicable re-
quirements in a timely manner if the permittee’s decision is
to continue conducting regulated activities.

2. One (1) schedule shall lead to timely compliance with
applicable requirements.

3. The second schedule shall lead to cessation of
regulated activities by a date which will ensure timely com-
pliance with applicable requirements.

4. Each permit containing two (2) schedules shall in-
clude a requirement that after the permittee has made a
final decision under subsection (2)(a}l of this section he
shall follow the schedule leading to compliance if the deci-
sion is to continue conducting regulated activities, and
follow the schedule leading to termination if the decision is
to cease conducting regulated activities.

(d) The applicant’s or permittee’s decision to cease con-
ducting regulated activities shall be evidenced by a firm
public commitment satisfactory to the department, such as
a resolution of the board of directors of a corporation.
{Display of Hazardous Waste Permit. The hazardous
waste permit or notice of temporary variance shall be con-
spicuously displayed at the hazardous waste facility. In the
case of generators, recyclers and existing hazardous waste
facilities certificate of registration in accordance with Sec-
tion I shall be displayed at the generator’s, recycler’s or
facility’s place of business.]

Section 9. Confidentiality of Information. (1) Claims of
confidentiality. In accordance with KRS 224.036, any in-
formation submitted to the department pursuant to these
regulations may be claimed as confidential by the submit-
ter. Any such claim must be asserted at the time of submis-
sion in the manner prescribed on the application form or
instructions or, in the case of other submissions, by stamp-
ing the words “‘confidential business information’’ on each
page containing such information. If no claim is made at
the time of submission, the department may make the in-
formation available to the public without further notice. If
a claim is asserted, the information will be treated in ac-
cordance with the procedures in KRS 224.036. (Public In-
formation.)

(2) Denial of claims of confidentiality. Claims that the
name and address of any permit applicant or permiltee is
confidential will be denied.

(3) Substantiation of claims of confidentiality. (a)
Claims of confidentiality for permit application informa-
tion must be substantiated at the time the application is
submitted and in the manner prescribed in the application
instructions.

{b) If a submitter does not provide substantiation, the
department will notify him by certified mail of the require-
ment to do so. If the department does not receive the
substantiation within ten (10) days after the submitter
receives the notice, the department shail place the un-
substantiated information in the public file.
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" Section 10. Interim Permits for UIC Wells. The depart-

ment may issue a permit under this section to any Class I

UIC well (defined in 40 CFR 122.32) injecting hazardous
wastes within the state, if no UIC program has been ap-
proved by the U.S. EPA for Kentucky. Any such permit
shall apply and insure compliance with all applicable re-
quirements of Section 17 of 401 KAR 2:073 and shall be
for a term not to exceed two (2) years. No such permit shall
be issued after approval or promulgaiton of a UIC pro-
gram in Kentucky. Any permit under this section shall con-
tain a condition providing that it will terminate upon final
action by the department under a2 UIC program to issue or
deny a UIC permit for the facifity. [Modification of Hazar-
dous Waste Permit to Include New Conditions. The
department may at any time modify a permit issued pur-
suant to these regulations to include new conditions re-
quired to comply with the requirements of the hazardous
waste regulations, KRS Chapter 224, or any other ap-
plicable state statutes or regulations. The modification
may include a time schedule for implementing the new con-
ditions.}

Section 11, Signatures to Permit Applications and
Reports. (1) Applications. All permit applications shall be
signed as follows:

(a) For a corporation: by a principal executive officer of
at least the level of vice-president;

(b) For a partnership or sole proprietorship: by a general
partner or the proprietor, respectively; or

(c) For a municipality, state, federal, or other public
agency: by either a principal executive officer or ranking
elected official.

(2) Reports. All reports required by permits, and other
information requested by the department, shall be signed
by a person described in subsection (1) of this section, or
by a duly authorized representative of that person. A per-
son is a duly authorized representative only if:

(a) The authorization is made in writing by a person
described in subsection (1) of this section.

(b) The authorization specifies either an individual or a
position having responsibility for the overall operation of
the regulated facility or activity, such as the position of
plant manager, operator of a well or a well field,
superintendent, or position of equivalent responsibility ( a
duly authorized representative may thus be either a named
individual or any individual occupying a named position);
and

(c) The written authorization is submitted to the depart-
ment.

(3) Changes to authorization. If an authorization under
subsection (2) of this section Is no longer accurate because
a different individual or position as responsibility for the
overall operation of the facility, a new authorization satis-
fying the requirements of subsection (2) of this section
must be submitted to the department prior to or together
with any reports, information, or applications to be signed
by an authorized representative.

(4) Certification. Any person signing a document under
subsections (1) or (2) of this section shall make the follow-
ing certification:

[ certify under penalty of law that I have personally ex-
amined and am familiar with the information submitted in
this document and all attachments and that, based on my
inquiry of those individvals immediately responsible for
obtaining the information, I believe that the information is
true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, in-
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cluding the possibility of fine and imprisionment.”
[Modification of Processing Methods or Proposed Closure
by Owner/QOperator. (1) The owner/operator shall notify
the department in writing of any facility closing anticipated
to last one (1) year or longer, or of any proposed signifi-
cant change of processing, disposal, or method of opera-
tion from that described in the operation plan thirty (30) or
more days before the proposed date of the closing or
change.]

[(2) The owner/operator shall not proceed with the clos-
ing or change without written approval of the department.]

[(3) The department shall respond to the
owner/operator within thirty (30) days of the receipt of the
notice of proposed closing or change.]

Section 12. Applications for Hazardous Waste Permits.
(1) Permit application. Any person who Is required to have
a permit (including new applicants and permittees with ex-
piring permits) shall complete, sign, and submit an applica-
tion to the department as described in this section and in
Section 1. Persons currently authorized with interim status
under Section 1 shall apply for permits when required by
the department. Persons covered by permits in Section 2(1)
need not apply. Procedures for applications, issuance and
administratiop of emergency permits are found exclusively.
in Section 4. '

(2) Applicant. Who applies? When a facility or activity
is owned by one (1) person but is operated by another per-
son, it is the operator’s duty to obtain a permit, and the
owner must also sign the permit application.

(3) Completeness. The department shall not issue a per-
mit before receiving a complete application for a permit.
An application for a permit is complete when the depart-
ment receives an application form and any supplemental
information which is completed to its satisfaction. The
completeness of any application for a permit shall be judg-
ed independently of the status of any other permit applica-
tion or permit for the same facility or activity.

(4) Information requirements. All applicants for permits
shall provide the following information to the department,
using the application form provided by the department
(additional information required of applicants is set forth
in Sections 15 and 16).

(a) The activities conducted by the applicant which re-
quire him to obtain permits.

(b) Name, mailing address, and location of the facility
for which the application is submitted.

(c) Up to four (4) SIC codes which best reflect the prin-
cipal products or services provided by the facility.

(d) The operator’s name, address, telephone number,
ownership status, and status as federal, state, private,
public, or other entity.

(e) Whether the facility is located in Indian lands.

(f) A listing of all permits or construction approvals
received or applied for under any of the following pro-
grams:

I. Hazardous waste management program under the
Resource Conservation and Recovery Act (RCRA);

2. UIC program under the Safe Drinking Water Act
(SDWA);

3. NPDES program under the Clean Water Act
(CWA);

4. Prevention of significant deterioration (PSD) pro-
gram under the Clean Air Act (CAA);

5. Nonattainment program under the Clean Air Act;

6. National emission standarcs; for hazardous
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pollutants (NESHAPS) preconstruction approval under
the Clean Air Act;

7. Ocean disposal permits under the Marine Protection
Research and Sanctuaries Act;

ff' Dredge or fill permits under section 404 of CWA;
an

9. Other relevant environmental permits, including air
poliution, water quality and solid waste permits issued by
the department.

(8) A topographic map (or other map if a topographic
map is unavailable) extending one (1) mile beyond the pro-
perty boundaries of the source, depicting the facility and
each of its intake and discharge structures; each of its
hazardous waste treatment, storage, recycling, or disposal
facilities; each well where fluids from the facility are in-
Jected underground; and those wells, springs, other surface
water bodies, and drinking water wells listed in public
records or otherwise known to the applicant in the map
area.

(h) A brief description of the nature of the business.

(5) Recordkeeping. Applicants shall keep records of all
data used to complete permit applications and any sup-
plemental information submitted under Sections 12, 15
and 16, for a peirod of at least three (3) years from the date
the application is signed. [Change of owner/operator.
Hazardous waste permits are nontransferable absent writ-
ten approval by the department. Any proposed new
owner/operator may be required to submit an application
as described in this regulation.]

(6) Permit requirements. (2) Any person who requires a
hazardous waste site or facility permit under KRS Chapter
224 shall complete, sign, and submit to the department an
application for each permit required. Applications are not
required for hazardous waste site or facility permits by rule
(Section 2) or underground injections authorized by rule.

(b) The department shall not begin the processing of a
permit until the applicant has fully complied with the ap-
plication requirements for that permit. o

(c) Permit applications must comply with the signature
and certification requirements of Section 11.

Section 13. Scope of the Permit Reguirements. (I)
Specific requirements. This section sets forth the specific
requirements for the hazardous waste site or facility permit
program.

(2) Scope of the hazardous waste site or facility permit
requirement. KRS 224.866 requires a permit for the “treat-
ment,”” “‘storage,” “recycling,”’ or “disposal’’ of any
“hazardous waste”’ as identified or listed in 401 KAR
2:075. The terms ‘“‘treatment facility,” “‘storage facility,”’
“recycling facility,”” ““disposal facility,”” and “‘hazardous
waste’’ are defined in 401 KAR 2:050.

{a) Specific inciusions. Owners and operators of certain
facilities require hazardous waste site or facility permits as
well a5 permits under other programs for certain aspects of
the facility operation. Hazardous waste site or facility per-
mits are reguired for:

1. Injection wells that dispose of hazardous waste, and
associated surface facilities that treat, store, recyle, or
dispose of hazardous waste (see Section 10). However, the
owner or operator with a UIC permit issued by the depart-
ment under an approved or promulgated UIC program, or
by EPA, will be deemed to have a permit for the injection
well itself if they comply with the requirements of Section
11 (permit by rule for injection wells).

2. Treatment, storage, recycling, or disposal of hazar-
.dous waste at facilities requiring an NPDES permit.
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However, the owner and operator of a publicly owned
treatment works receiving hazardous waste will be deemed
to have a permit for that waste if they comply with the ap-
plicable requirements of Section 2(I) (permit by rule for
POTWs).

3. Barges or vessels that dispose of hazardous waste by
ocean disposal and onshore hazardous waste treatment,
recycling, or storage facilities associated with an ocean
disposal operation. However, the owner and operator will
be deemed to have a permit for ocean disposal from the
barge or vessel itself it they comply with the requirements
of Section 2(1) (permit by rule for ocean disposal barges
and vessels).

(b) Specific exclusions. A person is not required to ob-
tain a permit for those activities he carries out to im-
mediately contain or treat 2 spill of hazardous waste or
material which, when spilled, becomes a hazardous waste.
In addition, the following persons are among those who
are not required to obtain a hazardous waste site or facility
permit: :

1. Generators who accumulate hazardous waste on-site
for less than ninety (90) days, as provided in 401 KAR
2:070, Section 3.

2. Farmers who dispose of hazardous waste pesticides
from their own use as provided in 401 KAR 2:070, Section
502).

3. Persons who own or operate facilities solely for the
treatment, storage, recycling, or disposal of hazardous
waste excluded from regulations under 401 KAR 2:075
(small generator exemption).

4. Owners or operators of totally enclosed treatment
facilities as defined in 401 KAR 2:050.

5. Owners and operators of elementary neutralization
units or wastewater treatment units as defined in 401 KAR
2:050. -

6. Transporters storing manifested shipments of hazar-
dous waste in containers meeting the requirements of 401
KAR 2:070, Section 3 at a transfer facility for a period of
ten (10) days or less.

Section 14. Deadlines for Applying. (1) Existing hazar-
dous waste sites or facilities.

(a) Owners and operators of existing hazardous waste
sites or facilities must submit Part A of their permit ap-
plication to the department no later than November 19, -
1980. Where other existing facilities must begin complying
with 401 KAR 2:673 at a later date because of revisions to
the waste management regulations, the department by
regulation will specify when those facilities must submit a
permit application.

(b) The department may extend the date by which
owners and operators of specified classes of existing hazar-
dous waste management facilities must submit Part A of
their permit application if the department finds that:

1. There has been substantial confusion as to whether
the owners and operators of such facilities were required to
file a permit application; and

2. Such confusion is attributable to ambiguities in the

' waste managemen: regulations.

(c) The department may by compliance order extend the
date by which the owner and operator of an existing hazar-
dous waste site or facility must submit Part A of their per-

" mit application.

(d) Any ume after promulgation of this regulation the
owner and operator of an existing hazardous waste site or
facility may be required to submit Part B of their permit
application. Any owner or operator shall be allowed at
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least six (6) months from the date of request to submit Part
B of the application. Any owner or operator of an existing
hazardous waste site or facility may voluntarily submit
Part B of the application at any time.

(e) Failure to furnish a requested Part B application on
time, or to furnish in full the information required by the
Part B application, is grounds for termination of interim
status under this regulation.

(2) New hazardous waste sites or facilities.

(a) Except as provided in subsection (2)(c) of this sec-
‘tion, no person shall begin physical construction of a new
hazardous waste site or facility without having submitted
Part A and B of the permit application and received a
finally effective hazardous waste site or facility permit.

(b) An application for a permit for a new hazardous
waste site or facility (including both Part A and Part B)
may be filed any time after promulgation of the standards
in 401 KAR 2:063, Section 17 et seq., applicable to such
facility. Except as provided in subsection (2)(c) of this sec-
tion, all applications must be submitted at least 180 days
before physical construction is expected to commence.

(c) After November 19, 1980, but prior to the effective
date of those standards in 401 KAR 2:063, Section 17 et
seq., which are applicable to his facility, a person may
begin physical construction of a new hazardous waste site
or facility, except for landfills, injection wells, land treat-
ment facilities or surface impoundments (as defined in 401
KAR 2:050) without having received a finally effective
hazardous waste site or facility permit, if prior to begin-
ning physical construction, such person has:

1. Obtained the federal, state and local approvals or
permits necessary to begin physical construction;

2. Submitted Part A of the permit application; and

3. Made a commitment to complete physical construc-
tion of the facility within a reasonable time. Such person
may continue physical construction of the new hazardous
waste site or facility after the effective date of the permit-
ting standards in 401 KAR 2:063, Section 17 et seq., ap-
plicable to his facility if he submits Part B of the permit ap-
plication on or before the effective date of such standards
(or on some later date specified by the department). Such
person must not operate the new hazardous waste site or
facility without having received a finally effective hazar-
dous waste site or facility permit.

(3) Updating permit applications.

(a) If any owner or operator of a hazardous waste site or
facility has filed Part A of a permit application and has not
yet filed Part B, the owner or operator shall file an amend-
ed Part A application with the department, as necessary to
comply with the provisions of Section 1 of this regulation.

(b} The owner or operator of a facility who fails to com-
ply with the updating requirements of subsection (3)(a) of
this section does not receive interim status as to the wastes
not covered by duly filed Part A applications.

(4) Reapplications. Any hazardous waste site or facility
with an effective permit shall submit a new application at
least 180 days before the expiration date of the effective
permit, unless permission for a later date has been granted
by the department. (The department shall not grant per-
mission for applications to be submitted later than the ex-
piration date of the existing permit).

Section 15. Contents of Part A Application. In addition
to the information in Sections 12, 13, 14, and 17, Part A of
the hazardous waste site or facility permit application shall
include the following information:

(1) Location. The latitude and longitude of the facility.

(2) Owner information. The name, address, and
telephone number of the owner of the facility.

(3) Status of the facility and application. An indication
of whether the facility is new or existing and whether it is a
first or revised application.

(4) Scale drawing. For existing facilities, a scale drawing
of the facility showing the location of all past, present, and
future treatment, storage, recycling, and disposal areas.

(5) Photographs. For existing facilities, photographs of
the facility clearly delineating all existing structures: ex-
isting treatment, storage, recycling, and disposal areas;
and sites of future treatment, storage, recycling and
disposal areas.

(6) Process description. A description of the processes to
be used for treating, storing, recycling, and disposing of
hazardous waste, and the design capacity of these items.

(7) Information on Wastes. A specification of the hazar-
dous wastes listed or designated under 401 KAR 2:075 to
be treated, stored, recycled, or disposed at the facility, an
estimate of the quantity of such wastes to be treated,
stored, recycled, or disposed annually, and a general
description of the process to be used for such wastes.

Section 16. Contents of Part B Application. Part B in-
formation requirements presented below reflect the in-
formation requirements necessary for the department to
determine compliance with 401 KAR 2:063 standards. If
owners and operators of hazardous waste sites or facilities
can demonstrate that the information prescribed in Part B
cannot be provided to the extent required, the department
may make allowance for submission of such information
on a case-by-case basis. Information required in Part B
shall be submitted to the department and signed in ac-
cordance with requirements in Section 11. Certain
technical data, such as design drawings and specifications,
and engineering studies, shall be certified by a registered
professional engineer. Part B of the hazardous waste site
or facility application must include the following:

(1) General information requirements. The following in-
formation is required for all hazardous waste sites or
facilities, except as 401 KAR 2:063, Section 1(1) provides
otherwise:

(a) A general description of the facility.

(b) Chemical and physical analyses of the hazardous
wastes to be handled at the facility. At a minimum, these
analyses shall contain all the information which must be
known to treat, store, recycle, or dispose of the wastes pro-
perly in accordance with 401 KAR 2:063.

(c) A copy of the waste analysis plan required by 401
KAR 2:063, Section 2(4)(b) and if applicable.

(d) A description of the security procedures and equip-
ment required by 401 KAR 2:063, Section 2(5), or a
justification demonstrating the reasons for requesting a
waiver of this requirement.

(e) A copy of the general inspection schedule required by
401 KAR 2:063, Section 2(15)(b) including, where ap-
plicable, as part of the inspection schedule, specific re-
quirements in 401 KAR 2:063, Sections 17(5), 18(4), 19(5)
and 22(5).

(f) A justification of any request for a waiver(s}) of the

- preparedness and prevention requirements of 401 KAR

2:063, Section 3.
(g) A copy of the contingency plan required by 401 KAR
2:063, Section 4, including, where applicable, as part of the

contingency plan, specific requirements in 401 KAR 2:063,
Sections 19 and 20.
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(h) A description of procedures, structures, or equip-
ment used at the facility to:

1. Prevent hazards in unloading operations (for exam-
ple, ramps, special forklifts);

2. Prevent runoff from hazardous waste handling areas
to other areas of the facility or environment, or to prevent
flooding (for example, berms, dikes, trenches);

3. Prevent contamination of water supplies;

4. Mitigate effects of equipment failure and power
outages; and ' :

5. Prevent undue exposure of personnel to hazardous
waste (for exampie, protective clothing).

(i) A description of precautions to prevent accidental ig-
nition or reaction of ignitable, reactive, or incompatible
wastes as required to demonstrating compliance with 40!
KAR 2:063, Section 2(8), including documentation
demonstrating compliance with 401 KAR 2:063, Section
2(8)(c).

() Traffic pattern, estimated volume (number, types of
vehicles} and control (for example, show turns across traf-
fic lanes, and stacking lanes, if appropriate; describe access
road surfacing and load bearing capacity; show traffic con-
trol signals). '

(k) Facility location information:

I. In order to determine the applicability of the seismic
standard, 40] KAR 2:063, Section 2{9)(a), the owner or
operator of a new facility must identify the political
jurisdiction (e.g., county, township, or election district) in
which the facility is proposed to be located.

2. If the facility is proposed to be located in an area
Iisted in Section 22(1) of 401 KAR 2:063, the owner or
operator shall demonstrate compliance with the seismic
standard. This demonstration may be made using either
published geoclogic data or data obtained from field in-
vestigations carried out by the applicant. The information
provided mus: be of such quality to be acceptable to
geologists experienced in identifying and evaluating seismic
activity. The information submitied must show that either:
No faults which have had displacement in Holocene time
are present, or no lineations which suggest the presence of
a fault (which have displacment in Holocene time) within
3,000 feet of a facility are present, based on data from:
published geologic studies, aerial reconnaissance of the
area within a five (5) mile radius from the facility; an
analysis of aerial photographs covering a 3,000 foot radius
of the facility, and if needed to clarify the above data, a
reconnaissance based on walking portions of the area
within 3,000 feet of the facility, or if faults (to include
lineations) which have had displacement in Holocene time
are present within 3,000 feet of a facility, no faults pass
within 200 feet of the portions of the facility where treat-
ment, storage, recycling, or disposal of hazardous wasie
will be conducted, based on data from a comprehensive
geologic analysis of the site. Unless a site analysis is other-
wise conclusive concerning the absence of faults within 200
feet of such portions of the facility, data shall be obtained
from a subsurface exploration (trenching) of the area
within a distance no less than 200 feet from portions of the
facility where treatment, storage, recycling, or disposal of
hazardous waste will be conducted. Such trenching shall be
performed in a direction that is perpendicular to known
faults (which have had displacement in Holocene time)
passing within 3,000 feet of the portions of the facility
where treatment, sitorage, recycling, or disposal of hazar-
dous waste will be conducted. Such investigation shall
document with supporting maps and other analyses the
location of any faults found.
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3. Owners and operators of all facilities shall provide an
identification of whether the facility is located within a
100-year floodplain. This identification must indicate the
source of data for such determination and include a copy
of the relevant Federal Insurance Administration (FIA)
flood map, if used, or the calculations and maps used
where a FIA map is not available. Information shall also
be provided identifying the 100-year flood level and any
other special flooding factors (e.g., wave action) which
must be considered in designing, constructing, operating,
or maintaining the facility to withstand washout from a
100-year flood.

4. Owners and operators of facilities located in the 100-
year floodplain must provide the following information:
Engineering analysis to indicate the various hydrodynamic
and hydrostatic forces expected to result at the site as a
conseqguence of a 100-year flood; structural or other

- engineering studies showing the design of operational units

{e.g., tanks, incinerators) and flood protection devices
(e.g., floodwalls, dikes) at the facility and how these will
prevent washout; if applicable, and in lieu of the sub-
paragraph above, a detailed description of procedures to
be foliowed to remove hazardous waste to safety before the
facility is flooded, including: timing of such movement
reiative to flood levels, including estimated time to move
the waste, to show that such movement can be completed
before floodwaters reach the facility; a description of the
location(s) to which the waste will be moved and
demonstration that those facilities will be eligible to receive
hazardous waste in accordance with the regulations under
401 KAR 2:060, 401 KAR 2:063, and 401 KAR 2:073; the
planned procedures, equipment, and personnel to be used
and the means to ensure that such resources will be
available in time for use; the potential for accidental
discharges of the waste during movement.,

5. Existing facilities NOT in compliance with 40] KAR
2:063, Section 2(9)(b) shall provide a plan showing how the
facility will be brought into compliance and a schedule for
compliance.

(I) An outline of both the introductory and continuing
training programs by owners or operators to prepare per-
sons to operate or maintain the hazardous waste site or
facility in a safe manner as required to demonstrate com-
pliance with 401 KAR 2:063, Section 2(7). A brief descrip-
tion of how training will be designed to meet actual job
tasks in accordance with requirements in 401 KAR 2:063,
Section 2(7)(a)3.

- {m) A copy of the closure plan and, where applicable,
the post-closure plan required by 401 KAR 2:063, Section
6(3) and Section 6(8).

(n) For existing facilities, documentation that a notice
has been placed in the deed or appropriate alternate instru-
ment as required by 401 KAR 2:063, Section 6(10).

(o) The most recent closure cost estimate for the facility
prepared in accordance with Section 10 of 40] KAR 2:063
plus a copy of the financial assurance mechanism adopted
in compliance with 401 KAR 2:063, Section 11.

(p) Where applicable, the most recent post-closure cost
estimate for the facility prepared in accordance with Sec-
tion 12 of 401 KAR 2:063 plus a copy of the financial
assurance mechanism adopted in compliance with 401
KAR 2:063, Section 13.

(q) Where applicable, a copy of the insurance policy or
other documentation which comprises compliance with the
requirements of 401 KAR 2:063, Section 14. For a new
facility, documentation showing the amount of insurance
meeting the specification of 401 KAR 2:063, Section 14(2),
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and if applicable, 401 KAR 2:063, Section 14, that the
owner or operator plans to have in effect before initial
receipt of hazardous waste for treatment, storage, recycl-
ing, or disposal. A request for a variance in the amount of
required coverage, for a new or existing facility, may be
submitted as specified in 401 KAR 2:063, Section 14.

(r) A topographic map showing a distance of 1000 feet
around the facility at a scale of 2.5 centimeters (one (1)
inch) equal to not more than 61.0 meters (200 feet). Con-
tours must be shown on the map. The contour interval
must be sufficient to clearly show the pattern of surface
water flow in the vicinity of and from each operational unit
of the facility. For example, contours with an interval of
1.5 meters (five (5) feet), if relief is greater than 6.1 meters
(twenty (20) feet), or an interval of 0.6 meters (two (2)
feet), if relief is less than 6.1 meters (twenty (20) feet).
Owners and operators of hazardous waste sites or facilities
located in mountainous areas should use larger contour in-
tervals to adequately show topographic profiles of
facilities. The map shall clearly show the following:

1. Map scale and date;

2. 100-year floodplain area;

3. Surface waters including intermittant streams;

4. Surrounding land uses (residential, commercial,
agricultural, recreational);

5. A wind rose (i.e., prevailing windspeed and direc-
tion);

6. Orientation of the map (north arrow);

7. Legal boundaries of the hazardous waste site or
facility;

8. Access control (fences, gates);

9. Injection and withdrawal wells both on-site and off-
site;

10. Buildings; treatment, storage, recycling, or disposal
operations; or other structures (recreation areas, runoff
control systems, access and internal roads, storm, sanitary,
and process sewerage systems, loading and unloading
areas, fire control facilities, etc.);

11. Barriers for drainage or flood control; and

12. Location of operational units within the hazardous
waste site or facility where hazardous waste is (or will be)
treated, stored, recycled, or disposed (include equipment
cleanup areas).

(s) Applicants may be required to submit such informa-
tion as may be necessary to enable the department to carry
out its duties under other state laws as required in this
regulation.

(2) Specific information requirements. The following
additional information is required from owners or
operators of specific types of hazardous waste sites or
facilities that are used or to be used for storage or treat-
ment:

(a8) For facilities that store containers of hazardous
waste, except as otherwise provided in 401 KAR 2:063,
Section 17:

I. A description of the containment system to
demonstrate compliance with 401 KAR 2:063, Section 17.
The description must show at least the following: basic
design parameters, dimensions, and materials of construc-
tion; how the design promotes drainage or how containers
are kept from contact with standing liquids in the contain-
ment system; capacity of the containment system relative
to the number and volume of containers to be stored; pro-
visions for preventing or managing run-on; how ac-
cumulated liquids can be analyzed and removed to prevent
overflow.

2. Sketches, drawings, or data demonstrating com-
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- pliance with 401 KAR 2:063, Section 17(7) (location of

buffer zone and containers holding ignitable or reactive
wastes and location of incompatible wastes), where ap-
plicable.

3. Where incompatible wastes are stored or otherwise
managed in containers, a description of the procedures us-
ed to ensure compliance with 401 KAR 2:063, Section
17(7)(a) and (b) and Section 2(8)(b) and (c).

(b) For facilities that use tanks to store, recycle, or treat
hazardous waste, except as otherwise provided in 401 KAR
2:063, Section 18(1), description of design and operation
procedures which demonstrate compliance with the re-
quirements of 401 KAR 2:063, Section 18(2), (3), (6), and
(7) including:

1. References to design standards or other available in-
formation used (or to be used) in design and construction
of the tank;

2. A description of design specifications including iden-
tification of construction materials and lining materials
(include pertinent characteristics such as corrosion or ero-
sion resistance);

3. Tank dimensions, capacity, and shell thickness;

4. A diagram of piping, instrumentation, and process
flow; '

5. Description of feed systems, safety cutoff, bypass
systems, and pressure controls (e.g., vents); and

6. Description of procedures for handling incompati-
ble, ignitable, or reactive wastes, including the use of buf-
fer zones.

(c) For facilities that store, recycle, or treat hazardous
waste in surface impoundments, except as otherwise pro-
vided in 401 KAR 2:063, Section 19(1), the owner or
operator must submit detailed plans and specifications ac-
companied by an engineering report which must collective-
ly include the information itemized in subparagraphs a
through j. For new facilities, the plans and specifications
must be in sufficient detail to provide complete informa-
tion to a contractor hired to build the facility even if the
owner or operator intends to construct the facility without
hiring a contractor. For existing facilities, comparable
detail must be provided, but the form of presentation need
not assume contractor construction except to the extent
that the facility will be modified.

1. A statement of the minimum freeboard to be main-
tained at the facility and the basis of the design to
demonstrate compliance with freeboard requirements of
401 KAR 2:063, Section 19(2)(a) and (b). For flow through
facilities include a hydraulic profile;

2. Detailed drawings of the structure which is or will be
provided to immediately stop flow into the impoundment
to comply with 401 KAR 2:063, Section 19(2)(b) or, if no
structure is needed to comply with 401 KAR 2:063, Section
19(2)(c)1, a description of the means by which waste addi-
tions will be stopped;

3. Detailed drawings of any dikes which exist or will be
constructed;

4. A basis of design and design analysis of any dikes to
comply with 401 KAR 2:063, Section 19(2)(d) and Section
19(4)(a). The design analysis must show that any dike will
meet the requirements of 401 KAR 2:063, Section
19(5)(c)1;

5. Detailed design drawings and specifications of the
liner(s) and the leachate detection, collection, and removal
system and the basis of design and design analysis to comp-
ly with 401 KAR 2:063, Sections 19(2)(c), 19(2)(e), 19(4)(c),
and 19(4)(d);

6. Liner installation instructions to comply with the re-
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quirements of 401 KAR 2:063, Section 19(5)(a). For ex-
isting facilities, when the owner or operator proposes (o re-
Iy on existing liners, a description of the installation pro-
cedures used;

7. Design details of the leachate removal system, the
basis of design, and a description of the operating pro-
cedures to be used to ensure free flow from the collection
system Iin accordance with 401 KAR 2:063, Section
1903)(c); _ ,

8. Design plans and specifications and basis of design
of any structures needed to comply with 401 KAR 2:063,
Section 19(3)(e); : )

9. A description of the maintenance and repair pro-
cedures proposed to comply with 401 KAR 2:063, Section
19(3)(d) and Section 2(6)(c);

10. A description of the operating procedures that wiil
ensure compliance with 401 KAR 2:063, Sections 19(8) and
19(9); and

11. A certification by a qualified engineer which com-
plies with 401 KAR 2:063, Section 19(5)(c). The owner or
operator of a new facility must submit a statement by a
gualified engineer that he will provide such a certification
upon completion of consiruction in accordance with the
plans and specifications.

(d) For facilities that store, recycle, or treat hazardous
waste In waste piles, except as otherwise provided in 401
KAR 2:063, Section 20(1):

1. A description of practice to control wind disperal
{e.g., cover or frequent wetting) of hazardous waste in
piles so that the department where necessary can specify
appropriate control measures.

2. A detailed engineering description of the facility
design including: A description of measures to divert run-
on away from the pile; a description of the leachate and
run-off collection and control system; a description of the
foundation supporting the base; design specifications of
the pile base and liner (or liners) including the estimated
containment life of the base and the permeability of the
liner(s); estimated life of the hazardous waste pile; and, if
applicable under 401 KAR 2:063, Section 20(4)(2)3, a
description of the leachate detection, collection, and
removal system including the system’s relation to the water
table and a description of any efforts to control the water
table.

3. A derailed description of the facility operating pro-
cedures which demonstrate compliance with 401 KAR
2:063, Section 20(3), and 20(7) (ignitable or reactive waste)
and 401 KAR 2:063, Section 20(8) (incompatible waste) in-
cluding: a description of efforts to protect the containment
system from plant growth which could puncture any com-
ponent of the system; a description of design and operating
procedures to properly manage and dispose of any leachate
that is a hazardous waste; a description and listing of all
equipment and procedures used to place the waste in or on
the pile or to clean and expose the liner surface; and a
description of efforts to separate hazardous waste that is
incompatible with an waste or material stored nearby in-
cluding the design specifications of any dike, berm, wall,
or other device used to separate the materials.

{(e) For facilities that incinerate hazardous waste, except
as 401 KAR 2:063, Section 21(1) provides otherwise, the
applicant must fulfill the requirements of subsection

2)e)l, 2, or 3 of this section.

1. When seeking exemption under 401 KAR 2:063, Sec-
rion 21(1)(b) (ignitable waste only): that the waste is either
listed as a hazardous waste in 401 KAR 2:075, Section 9,
only because i is ignitable (Hazard Code 1) or, that the
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waste has been tested against the characteristics of hazar-
dous waste under 401 KAR 2:075, Section 8, and that it
meets only the ignitability characteristic, and includes none
of the hazardous constituents listed in Section 11(5) of 401
KAR 2:075; or

2. Submit results of a trial burn conducted in ac-
cordance with and including all the determinations re-
quired by Section 4 of this regulation; or

3. In lieu of a trial burn, the applicant may submit the
following information: an analysis of each waste or mix-
ture of wastes to be burned including: heat value of the
waste in the form and composition in which it will be burn-
ed; viscosity (if applicable), or description of physical form
of the waste; an identification of any hazardous organic
constituents listed in Section 11(5) of 401 KAR 2:073,
which are present in the waste to be burned, except that the
applicant need not analyze for constituents listed in Section
11(5) of 401 KAR 2:075 which would reasonably not be ex-
pected to be found in the waste. The constituents excluded
from analysis must be identified and the basis for their ex-
clusion stated. The waste analysis must rely on analytical
techniques specified in ““Test Methods for the Evaluation
of Solid Waste, Physical/Chemical Methods’’ Section
11(3) of 401 KAR 2:075 or their equivalent. An approx-
imate quantification of the hazardous constituents iden-
tiffed in the waste, within the precision produced by the
analytical methods specified in ““Test Methods for the
Evaluation of Solid Waste, Physical/Chemical Methods.”’
A quantification of those hazardous constituents in the
waste which may be designated as POHC’s based on data
submitted from other trial or operational burns which
demonstrate compliance with the performance standard in
401 KAR 2:063, Section 21(4). A detailed engineering
description of the incinerator, including: manufacturer’s
name and model number of incinerator; type of in-
cinerator; linear dimension of incinerator unit including
cross sectional area of combustion chamber; description of
auxiliary fuel system (type/feed); capacity or prime mover;
description of automatic waste feed cutoff system(s); stack
gas monitoring and pollution control monitoring system;
nozzle and burner design; construction materials; location
and description of temperature, pressure, and flow in-
dicating devices and control devices. A description and
analysis of the waste to be burned compared with the waste
for which data from operational or trial burns are provided
to support the contention that a trial burn is not needed.
The data should include those items listed in subsection
(2)(e)3 of this section. This analysis should Specify that
POHC’s which the applicant has identified in the waste for
which a permit is sought, and any differences from the
POHC'’s in the waste for which burn data are provided: the
design and operating conditions of the incinerator unit to
be used, compared with that for which comparative burn
data are available; a description of the results submitted
from any previously conducted trial burn(s) including:
sampling and analysis techniques used to calculate per-
formance standards in 401 KAR 2:063, Section 21 (4);
methods and results of monitoring temperatures, waste
f(_aed rates, air feed rates, and carbon monoxide; identifica-
tion of any hazardous combustion by-products detected;
the cen{fication and results required by Section 4; the ex-
pected incinerator operation information to demonstrate
compliance with 401 KAR 2:063, Section 21(4) and (6) in-
cluding: expected carbon monoxide (CO) level in the stack
exhaust gas; waste feed rate; combustion zone
temperature; air feed rate; expected stack gas volume, flow
rate, and temperature; computed residence time for waste
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in the combustion zone; expected hydrochioric acid
removal efficiency; expected fugitive emissions and their
control procedures; proposed waste feed cut-off limits bas-
ed on the identified significant operating parameters; such
supplemental information as the department finds
necessary to achieve the purposes of this paragraph; waste
analysis data, including that submitted in subsection
(2)(e)3 of this section, sufficient to allow the department to
specify as permit Principal Organic Hazardous Consti-
tuents (permit POHC’s) those constituents for which
destruction and removal efficiencies will be required;

4. The department shall approve a permit application
without a trial burn if it finds that: the waste are sufficient-
ly similar; and the incinerator units are sufficiently similar,
and the data from other trial burns are adequate to specify
(under 401 KAR 2:063, Section 21(6)) operating conditions
that will ensure that the performance standards in 401
KAR 2:063, Section 21(6) will be met by the incinerator.

Section 17. [9.] Prohibition of Use of Unpermitted
Facility. [Ninety (90) days after the effective date of the
hazardous waste regulations,] (I) Restrictions. No person
shall deliver hazardous waste to a facility for treatment,
storage, recycling, or disposal unless the owner/operator
has:

(@) [(1)] Registered with the department as an existing
hazardous waste facility in operation om or before
November 19, 1980; [at the effective date of the hazardous
waste regulations,] or

(b) [(2)] Been granted a hazardous waste site or facility
permit by the department.

(2) Permit required. No person shall engage in the
Storage, treatment, recycling or disposal of hazardous
waste without first obtaining construction or operation
permits from the department as specified in KRS
224.866(1).

{(3) Registered as a recycling facility.]

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982
RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.
SUBMIT COMMENTS TO: J. Alex Barber, Director,
Division of Waste Management, 18 Reilly Road,
Frankfort, Kentucky 40601.
See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Waste Management
(Proposed Amendment)

401 KAR 2:070. Standards applicable to generators of
hazardous waste [Record keeping, operating standards,
and reporting procedures].

RELATES TO: KRS 224.071, 224.255, 224.864
[224.866]
PURSUANT TO: KRS 13.082, 224.017, 224.033,

224.864[224.866]
NECESSITY AND FUNCTION: KRS 224.864
[224.866] requires the Department for Natural Resources

1025

and Environmental Protection to promulgate regulations
to establish [reporting procedures, record keeping pro-
cedures and operating] standards, for the generation],
storage, treatment, recycling and disposal] of hazardous
wastes.

Section 1. General. (1) Purpose, scope, and applicabili-
ty. '
(a) These regulations establish standards for generators
of hazardous waste.

(b) A generator who treats, stores, or disposes of hazar-
dous waste on-site must only comply with the following
sections of this regulation with respect to that waste:
subsection (2) of this section for determining whether or
not he has a hazardous waste, subsection (3) of this section
for obtaining an identification number, Section 3(5) for ac-
cumulation of hazardous waste, Section 4(1)(c) and (d) for
recordkeeping, Section 4(4) for additional reporting and if
applicable, Section 5(2) for farmers.

(c) Any person who imports hazardous waste from out-
side the United States into Kentucky must comply with the
standards applicable to generators established in this
regulation.

(d) A farmer who generates waste pesticides which are
hazardous waste and who complies with all of the re-
quirements of Section 5(2) is not required to comply with
other standards in this regulation or 401 KAR 2:060, 401
KAR 2:063 or 401 KAR 2:073 or with respect to such
pesticides.

(e} A person who generates a hazardous waste as defined
by 401 KAR 2:075 is subject to the compliance re-
quirements and penalties prescribed in KRS Chapter 224 if
he does not comply with the requirements of this regula-
tion.

(f) An owner or operator who initiates a shipment of
hazardous waste from a treatment, storage, or disposal
facility must comply with the generator standards
established in this regulation.

(2) Hazardous waste determination. A person who
generates a waste, as defined in 401 KAR 2:075, Section 2,
must determine if that waste is a hazardous waste using the
following method:

(a) He should first determine if the waste is excluded
from regulation under 401 KAR 2:075, Section 4.

(b) He must then determine if the waste is listed as a
hazardous waste in 401 KAR 2:075, Section 9.

(c) If the waste is not listed as a hazardous waste in 401
KAR 2:075, Section 9, he must determine whether the
waste is identified in 401 KAR 2:075, Section 8, by either:

1. Testing the waste according to the methods set forth
in 401 KAR 2:075, Section 8, or according to an equivalent
method approved by the secretary (see Section 9(1)(c) of
401 KAR 2:075); or

2. Applying knowledge of the hazard characteristic of
the waste in light of the materials or the processes used.

(3) Registration and identification number.

(a) A generator must not treat, store, recycle, dispose of,
transport, or offer for transportation, hazardous waste
without having registered with the Department and receiv-
ed a state identification number. Such registration shall be
filed within ninety (90) days after promulgation or revision
of regulations under 401 KAR 2:075 identifying by its
characteristics or listing any substance as a hazardous
waste. Not more than one (1) such registration shall be re-
quired to be filed with respect to the same substance. The
registration shall include:

1. Know or anticipated types, potential sources, general
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characteristics, and weights or volumes of hazardous
wastes generated ann ua]]y;.

2. The place of generation and the name and address of
a contact agent; and

3. If the waste is a special waste, generators shall, either
individually or collectively as a categorical group, within
ninety (90) days after promulgation or revision of regula-
tions under 401 KAR 2:075, file a report, according to pro-
cedures previously approved by the Department, which
details by geographic area the known or anticipated types,
potential sources, general characteristics, and weights or
volumes of special wastes generated annually. Noi more
than one (I) registration shall be required to be filed with
respect to the same substance.

(b} A generator who has not received an identification
number may obtain one (1) by registering with the Depart-
ment as described above, using forms provided by the
Department. Upon receiving the request and reviewing the
information the Department will assign a state identifica-
tion number to the generator. '

(c) A generator must not offer his hazardous waste to
fransporters or to treatment, storage, recycling or disposal
facilities that have not received a state identification
number.,

Section 2. [1.] Manifest. (1) General requirements.

{(a) A generator who transports, or offers for transporta-
tion, hazardous waste for off-site treatment, storage,
recycling, or disposal must prepare a manifest before
transporting the waste off-site. .

(b) [(2)1 A generator must designate on the manifest the
[one (1)] facility which is permitted to handle the waste
described on the manifest.

{c) [(3)] A generator may alsc designate on the manifest
one (1) alternate facility which is permitted to handle his
waste in the event an emergency prevents delivery of the
waste 1o the primary designated facility.

(d) If the transporter is unable to deliver the hazardous
waste to the designated facility or the alternate facility, the
generator must either designate another facility or instruct
the transporter to return the waste.

(2) [(4)] Required information.

(a) The manifest must contain all of the following in-
formation:

1. [(a)] A manifest document number;

2. [(b)] The generator’s name, mailing address,
telephone number, and identification number;

3. [(©)] The name and identification number of each
transporter; '

4. [(d)] The name, address, and identification number
of the designated facility and an alternate facility, if any;

5. [(e)] The description of the waste(s) (e.g., proper
shipping name, etc.) required by regulations of the U.S.
Department of Transportation in 49 CFR 172.101,
172.202, and 172.203], filed herein by reference];

6. [(D)] The total quantity of each hazardous waste by
units of weight or volume, and the type and number of
containers as loaded into or onto the transport vehicle.

(b) [(5)] The following certification must appear on the
manifest: ‘““This is to certify that the above named
materials are properly classified, described, packaged,
marked, and labeled and are in proper condition for
transportation according to the applicable regulations of
the U.S. Department of Transportation, the U.S. En-
vironmental Protection Agency, and the Kentucky Depart-
ment for Natural Resources and Environmental Protec-
tion.”’

(3) [(6)) Number of copies. The manifest consists of at
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least the number of copies which will provide the
generator, each transporter, and the owner or operator of
the designated facility with one (1) copy each for their
records and another copy to be returned by the operator of
the designated facility to the generator.

" (4) [(7)] Use of the manifest.

(a) The use of the manifest shall be required on the ef-
fective date of this regulation.

(b)[(8)] The department’s manifest form, or a
generator’s manifest form which meets the requirements of
this section, shall be used for intra-state shipments of
hazardous waste and for shipments originating outside the
state but destined for treatment, storage, recycling, or
disposal within Kentucky. For shipments of hazardous
waste originating within Kentucky but bound for treat-
ment, storage, recycling, or disposal outside the state, the
receiving state’s manifest may be used providing that it
meets the U.S. Environmental Protection Agency re-
quirements.

(c) [Section 2. Manifest and Other Procedures for
Generators. (1)] The generator must:

1. [(a)] Sign the manifest certification by hand; and

2. [(b)] Obtain the handwritten signature of the initial
transporter and date of acceptance on the manifest; and

3. [{c)] Retain one (1) copy.

{d) [(2)] The generator must give the transporter the re-
maining copies of the manifest.

(¢) [(3)] For shipment of hazardous waste within the
United States [solely by railroad or] solely by water (bulk
shipments only), the generator must send three (3) copies
of the manifest dated and signed in accordance with this
section to the owner or operator of the designated facility
or the last water (bulk shipment) transporter to handle the
waste in the United States if exported by water. Copies of
the manifest are not required for each transporter.

(f) For rail shipments of hazardous waste within the
United States which originate at the site of generation in
Kentucky, the generator must send at least three (3) copies
of the manifest dated and signed in accordance with this
subsection to:

1. The next non-rail transporter, if any; or

2. The designated facility if transported solely by rail:
or

3. The last rail transporter to handle the waste in the
United States if exported by rail.

Section 3. Pre-transport Requirements. (1) Packaging.
[(4)] Before transporting hazardous waste or offering
hazardous waste for transportation off-site, a generator
must package the waste in accordance with the applicable
U.S. Department of Transportation regulations on
packaging under 48 CFR Parts 173, 178, and 179], filed
herein by reference].

(2) [(5)] Labeling. Before transporting or offering hazar-
dous waste for transportation off-site, a generator must
label each package in accordance with the applicable U. S.
Department of Transportation regulations on hazardous
materials, under 49 CFR 172], filed herein by reference].

(3) (6)] Marking. (a) Before transporting or offering
hazardous waste for transportation off-site, a generator
must mark each package of hazardous waste in accordance
with the applicable U.S. Department of Transportation
regulations on hazardous materials under 49 CFR 172], fil-
ed herein by reference].

(b) [(7)] Before transporting hazardous waste or offering
hazardous waste for transportation off-site, a generator
must mark each container of 110 gallons or less used in
such transportation in accordance with the requirements of
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49 CFR 172.304], filed herein by reference]. The following
words and information shall be displayed: ‘‘Hazardous
Waste——Federal Law Prohibits Improper Disposal. If
found, contact the nearest police[,] or public safety[, or
state environmental protection] authority or the U.S. En-
vironmental Protection Agency.

Generator’s Name and Address .
Manifest Document Number 7’
[As an alternative, the appropriate label as required by 40
CFR 262.31, filed herein by reference may be used.]

(4) [(8)] Placarding. Before tansporting hazardous waste
or offering hazardous waste for transportation off-site, a
generator must offer the initial transporter the appropriate
placards according to U.S. Department of Transportation
regulations for hazardous materials under 49 CFR Part
172, Subpart F|, filed herein by reference].

(5) [(9)] Accumulation time.

(a) A generator may accumulate hazardous waste on-site
for ninety (90) days or less without a permit or without
having interim status [for ninety (90) days or less], provid-
ed that: ‘

[(a) All such waste is shipped off-site in ninety (90) days
or less;]

1. [(b)] The waste is placed in containers which meet the
standards of [this] Section[;] 3(1) and are managed In ac-
cordance with 401 KAR 2:073, Section 8, or in tanks, pro-
vided the generator complies with the requirements of Sec-
tion 9 of 401 KAR 2:073, except those provisions from 40
CFR 265.193 which were incorporated by reference in Sec-
tion 9.

2. [(c)] The date upon which each period of accumula-
tion begins is clearly marked and visible for inspection on
each container;

3. [{(d)] While being accumulated on-site, each con-
tainer and tank is labeled or marked clearly with the words
““Hazardous Waste;”’ and [Each container is properly
labeled and marked according to this Section;]

4. [(e)] The generator complies with the requirements
specified in 401 KAR 2:073, Section 3(1) and (2) and 40
CFR 265.16 which is incorporated by reference in 401 KAR
2:073, Section 2. [40 CFR 265.16 and Subpart C and D of
40 CFR 265, filed herein by reference.]

(b) [(10)] A generator who accumulates hazardous waste
for more than ninety (90) days is an operator of a storage
facility and is subject to the requirements of 401 KAR
2:063 and 401 KAR 2:073 and the permit requirements of
401 KAR 2:060, unless he has been granted an extension to
the ninety (90) day period. Such extensions may be granted
by the Department if hazardous wastes must remain on-site
for longer than ninety (90) days due to unforseen, tem-
porary, and uncontrolled circumstances. An extension of
up to thirty (30) days may be granted at the discretion of
the Department on a case-by-case basis [this regulation]. .

[Section 3. Manifest Procedures for Owner/Operator
of Treatment, Storage, Recycling, or Disposal Facility. (1)
The owner/operator of an off-site hazardous waste facility
shall ensure that hazardous waste delivered to the receiving
facility has essentially the same general properties and
quantities as identified by the generator on the manifest,
except in the case of an on-site facility operated solely for
and by a generator.]

[(2) The owner/operator of an off-site hazardous waste
facility shall require that the generator and transporter sec-

tions of the manifest be completed before the hazardous
waste shall be accepted.]

[3) The off-site hazardous waste facility
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owner/operator shall complete the applicable section of
the manifest, retain a copy, and send the completed
original to generator of the hazardous waste.]

[(4) The owner/operator of an off-site hazardous waste
facility shall send legible copies of all completed hazardous
waste manifests or other reports to the department on a
current weekly basis, or on such other schedule as approv-
ed by the department, including manifests for shipments
received from out of state.]

[(5) The owner/operator of an off-site hazardous waste
facility shall handle manifest discrepancies as required by
40 CFR 265.72, filed herein by reference.]

[(6) The owner/operator of an off-site hazardous waste
facility shall handle unmanifested shipments as required by
40 CFR 265.76, filed herein by reference.]

[Section 4. Personnel Requirements for Facility Opera-
tion. (1) The owner/operator of a hazardous waste facility
shall maintain such personnel at the facility as are
necessary to provide effective and timely action with
regard to facility operations, maintenance, environmental
controls, records, emergencies, and health or safety.]

[(2) The owner/operator shall provide at the off-site
facility at least one (1) qualified person who is capable of
conducting field tests of wastes for, at a minimum, pH and
flammability at the time hazardous waste is accepted.]

[(3) The owner/operator of a hazardous waste facility
shall provide adequate supervision to ensure that the
operation of the facility and other activities carried out on
the premises are in compliance with all applicable laws,
regulations, permit conditions and other requirements.
The owner/operator shall keep the department, local fire
officials, and State Fire Marshal currently advised of the
names, addresses, and telephone numbers, including
emergency telephone numbers, of the owner/operator,
manager, and supervisor.]

[Section5. Equipment Regquirements for
Owner/Operator. (1) Hazardous waste facilities shall be
designed, equipped and operated to prevent discharge of
hazardous wastes outside of areas designated in the opera-
tional plan, and to prevent hazards to public health and the
environment.] )

[(2) Equipment used to handle, treat, store or dispose of
hazardous waste shall be designed to avoid an uncontrolled
reaction, fire, explosion, or discharge of hazardous waste.]

[(3) If an on-site water supply is used for controlling
dust and fires, cleaning equipment or other purposes, and
does not meet all health standards for drinking water, all
faucets or taps shall be clearly labeled: ‘‘Polluted—Not
Safe For Human Use.”’]

[(4) If a public water supply is used at the facility, the
service connection shall be protected from contamination
as specified by the department in 401 KAR 6:015, pertain-
ing to public water supply requirements.]

[(5) The owner/operator shall provide or otherwise re-
quire special equipment such as lifts, ramps, and lines to
remove containerized hazardous waste from vehicles and
containers, if necessary to prevent hazards to public health
and the environment.]

[(6) Hazardous waste facilities shall not be open to
public except by permission of the department. Access
roads leading to areas where hazardous wastes are handl-
ed, treated, recycled, stored, or disposed shall be clearly
marked with notices that are legible from a distance of at
least twenty-five (25) feet, and warn of the presence of
hazardous wastes. Signs or traffic controllers shall be
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strategically located to prevent the public from being ex-
posed to hazardous wastes.]

[Section 6. General Operating Standards for Facilities.
(1) The owner/operator of a hazardous waste facility shall
operate the facility in accordance with the requirements of
KRS Chapter 224, and the regulations promulgated pur-
suant thereto, the conditions of the hazardous waste facili-
ty permit issued by the department, and the operational
plan filed with the department. All existing hazardous
waste facilities as of November 19, 1980 which are
operating under a permit by rule in accordance with 401
KAR 2:060, Section 2(6), shall be subject to conditions and
standards specified in the ““Federal Standards for Owners
and Operators of Hazardous Waste Treatment, Storage,
and Disposal Facilities,”” 40 CFR 265, as amended, filed
herein by reference.]

[(2) Hazardous waste shall be handled, treated, recycl-
ed, stored, or disposed of only within the hazardous waste
area designated in the operational plan filed with the
department unless otherwise specified.]

[(3) The owner/cperator shall ensure that methods used
to handle, treat, store, recycle or dispose of hazardous
waste at the hazardous waste facility are designed to
avoid:] )

[(a) Discharge of hazardous
designated hazardous waste area;]

[(b) Movement of hazardous waste to an area outside
the hazardous waste area;]

[(c) Exposure or contamination of a person by hazar-
dous waste; and]

[(d) Creating a hazard to public health or the environ-
ment.]

[(4) To prevent hazardous waste from being blown by
wind, hazardous waste in the form of powder, dust, or a
fine solid shouid be handled, treated, stored and disposed
of in covered containers or, if the waste is not water reac-
tive, shall be wetted sufficiently to eliminate airborne
dispersal in conformance with other permit requirements.]

[(5) Hazardous wastes that are capable of releasing
hazardous gases, mists or vapors in excess of existing air
quality standards or where the emitted hazardous wastes
could result in a hazard to public health or the environment
shall not be deposited in open pits, ponds, lagoons, storage
or disposal areas or containers.]

[(6) Containers holding hazardous wastes shall not be
opened, handled, emptied or disposed of in a manner
which may rupture the containers or cause them to leak,
unless the precautions taken preclude fires, contamination
of persons by hazardous waste, discharge of hazardous
waste outside the hazardous waste area or movement of
hazardous waste to an area outside the hazardous waste
area.]

[{7) Containers or inner liners removed from containers
that have been contaminated with a hazardous material or
materials listed as “‘Acute Hazardous Wastes”” in 40 CFR
261.33{e), filed herein by reference, shall be stored, handl-
ed, processed, and disposed as hazardous wastes in com-
pliance with hazardous waste regulations, unless:]

[(a) They have been triple rinsed using a solvent capable
of removing the hazardous material or materials;]

[(b) They have been cleaned by another method approv-
ed by the department; or]

[(c) Inthe case of a container with a liner, the inner liner
that prevented contact of the listed material or materials
with the container, has been removed.]

[(8) The owner/operator of a hazardous waste facility
shall expedite collection of hazardous waste that is acciden-

waste outside the
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tally discharged from designated storage, processing or
disposal areas. The owner/operator shall also collect soil
contaminated by such discharge. The owner/operator shall
handle and dispose of such waste and soil as hazardous
wastes in compliance with these regulations and the ap-
proved operational plan.]

[(8) The hazardous waste facility shall be operated in
such a manner as to minimize the chance of fire and explo-
sions and with adequate provisions for prompt fire con-
trol.]

[(10) The owner/operator shall make provisions to pre-
vent personnel from wearing clothing that is contaminated
with hazardous waste and provide adequate decontamina-
tion facilities.]

[(11) Equipment used at hazardous waste facilities, in-
cluding but not limited to storage containers, processing
equipment, trucks, loaders, dozers, and scrapers, that are
contaminated with hazardous waste shall be decon-
taminated prior to being serviced or used in an area not us-
ed for hazardous waste. Contaminated wash water, waste
solutions or residues generated from washing or decon-
taminating the equipment shall be collected and disposed
of as hazardous wastes in compliance with these regula-
tions.]

[(12) Salvaging of hazardous waste shall be permitted
only as described in the operational plan, provided that
salvaging does not create nuisances or hazards to public
health or safety or the environment.}]

[Section 7. Additional Standards for Storage Facilities
of Hazardous Waste. (1) No person or state or federal
agency shall store a hazardous waste without complying
with permit requirements specified in 401 KAR 2:060, Sec-
tions 1 and 2.]

[(2) Any generator who stores a hazardous waste longer
than ninety (90) days shall have obtained a permit or tem-
porary variance for storage from the department.]

[(3) The department may require that hazardous waste
stored by a generator for longer than ninety (90) days be
removed and disposed of in a2 manner acceptable to the
department.}

[(4) Hazardous waste in storage by a generator for less
than ninety (90) days shall be removed and disposed of in a
manner acceptable to the department if so ordered by the

.secretary pursuant to KRS 224.071.]

[(5) Storage of water-reactive or water-scluble hazar-
dous wastes as identified by the department shall be in a
rain-tight and waterproof container or area.]

[(6) Containers used for storing hazardous waste shall
be such that containers can be transported, handled, or
moved safely, and without spillage.]

[(7) Storage of hazardous waste by an owner/operator
of a hazardous waste storage facility shall be in a secure
enclosure, including but not limited to, a building, room or
fenced area, which shall prevent unauthorized persons
from gaining access to the waste and in such a manner that
will minimize the possibility of spills and escape from the
area of storage. A caution sign shall be posted and shall be
visible from any direction of access or view of hazardous
waste stored in such enclosure. Wording of caution signs
shall be: “‘Caution—Hazardous Waste Storage
Area—Unauthorized Persons Keep Cut.”’}

[(8) A label shall be maintained on all containers and
storage tanks in which hazardous wastes are stored at a
hazardous waste storage facility. Labels shall include the
following information:]

[(a) EPA Identification number;]

[(b) Composition and physical state of the waste;]
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[(c) Special safety recommendations and precautions
for handling the waste;] )

[{(d) Statements which call attention to the particular
hazardous properties of the waste;] )

[(e) Name and address of the person generating the
waste; and] N

[(f) Date of acceptance at the storage facility.]

[(9) Records shall be maintained on all containers and
storage tanks during the term of storage. The records shall
include the following information:]

[(a) An identification number which appears on the
label;]

[(b) Composition and physical state of the waste;]

[(c) Amount of waste;] )

[(d) Name and address of the person producing the
waste; and]

[(e) Date of acceptance at the storage facility.]

[Section 8. Operation Requirements for
Owner/Operator of a Disposal Site. (1) Flammable wastes,
water-reactive wastes and strong oxidizers shall not be ap-
plied directly to the working face of a landfill. Such wastes
shall be deposited behind the working face in trenches or
wells at landfill sites pursuant to the conditions of the
hazardous waste permit.]

[(2) The department may require the owner/operator to
remove from the disposal site and properly dispose of any
hazardous waste if the disposal of the waste is not consis-
tent with the requirements of this regulation and condi-
tions specified by the department in the hazardous waste
permit.}

[(3) Hazardous waste that has been deposited in a hazar-
dous waste disposal area shall not be excavated, removed
or recovered without written approval of the department.
All subsequent handling, treatment, storage, recycling, or
disposal of such hazardous waste shall be in conformance
with this regulation. A complete manifest shall accompany
the wastes if transported to an off-site hazardous waste
facility, and applicable permits shall be required pursuant
t0 401 KAR 2:060.]

[(4) Burning wastes shall not be disposed of within a
hazardous waste disposal site.] ‘

[(5) Forbidden or Class A explosive wastes as defined in
Title 49, Code of Federal Regulations, Sections 173.51 and
173.53, or identified by the department, shall not be
disposed of on land. Such wastes shall be destroyed or used
$0 as not to present a hazard to public health or the en-
vironment.]

[(6) Any person or state or federal agency who
generates, treats, stores, recycles or disposes of hazardous
wastes shall not create a situation where incompatible
wastes, as defined in 401 KAR 2:050, can come in contact
with each other.]

[(7) Storage and transportation containers holding
wastes which might be incompatible shall be separated
from each other or protected from each other, in order to
prevent the wastes from mixing should the containers
break or leak prior to disposal according to the operating
plant.]

[(8) The owner/operator of a hazardous waste facility
shall not accept hazardous wastes from generators and
transporters when such wastes are not offered in com-
pliance with applicable state and federal laws and regula-
tions.]

[Section 9. Records. (1) Hazardous waste facility
owner/operators shall maintain at their facility, for a
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period of not less than three (3) years, the following in-
formation:]

[(a) The names, addresses, and telephone numbers of
the waste generator, transporter, processor and disposal
site owner/operator of each shipment of hazardous waste
transported, received, or stored;]

[(b) The source, identity, chemical composition,
volume, physical state, container type and hazardous pro-
perties of each shipment of waste received, transported, or
stored at the site;]

[(c) The method used to process or dispose of each
waste; and]

[(d) The date that each hazardous waste was received for
storage or disposal.]

[(2) Copies of completed manifests may serve the pur-
pose in subsection (1)(a) through (d).]

[(3) The owner/operator of a hazardous waste disposal
facility shall record on a grid or other suitable map the
general disposal locations of hazardous wastes. The hazar-
dous waste types shall be identified on the grid or map by
types of waste, including but not limited to, acid solution,
alkaline solution, pesticides, paint sludge, solvent,
tetracthyl lead sludge, tank bottom sediment, con-
taminated oil and sand and plating waste. The record shall
be permanently maintained.]

[(4) The owner/operator of a hazardous waste disposal
facility shall maintain such other permanent summary and
special records as required by the department.]

[(3) The retention period for all records required under
this section is automatically extended during the course of
an unresolved enforcement action regarding the facility or
as requested by the secretary.]

[Section 10. Reports by Owner/Operator of Hazardous
Waste Disposal Facility. The owner/operator of a hazar-
dous waste disposal facility shall submit a report to the
department showing the identity, source, chemical com-
position, weight or volume, physical state, container type,
hazardous properties and method used to dispose of each
waste. The reports should not be required more frequently
than once per quarter.]

[Section 11. Accident Reports. Owner/operators of
hazardous waste facilities shall report to the department
any incident or accident within two (2) hours of the time of
occurrence, which results in or could result in the discharge
of hazardous waste. The department may require that a
written report of the incident or accident be provided
within ten (10) days.]

Section 4. [12. Generator] Recordkeeping and Repor-
ting. (1) Recordkeeping. (a) A generator must keep a copy
of each manifest signed in accordance with Section 2(4)(c)
[(1)] for three (3) years or until he receives a signed copy
from the designated facility which received the waste. This
signed copy must be retained as a record for at least three
(3) years from the date the waste was accepted by the initial
transporter.

(b) [(2)] A generator must keep a copy of each annual
report and exception report for a period of at least three (3)
years from the due date of the report (March ).

(¢) [(3)] A generator must keep records of any test
results, waste analyses, or other determinations made in
accordance with Section 1(2) of this regulation [401 KAR
2:075] for at least three (3) years from the date that the
waste was last sent to on-site or off-site treatment, storage,
recycling, or disposal.

(d) [(4)] The periods of retention referred to in this sec-
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tion are extended automatically during the course of any
unresolved enforcement action regarding the regulated ac-
tivity or as requested by the secretary.

(2) [(5)] Annual reporting. (a) A generator who ships his
hazardous waste off-site must submit annual reports:

1. [(@)} On a form approved by the department ac-
cording to the instructions on the form;

2. [(b)] To the department; _

3. [(e)] No later that March 1 for the preceding calendar
year. ‘

(b) [(6)] Any generator who treats, stores, recycles, or
disposes of hazardous waste on-site must submit an annual
report covering those wastes in accordance with the provi-
sions of 401 KAR 2:063, 401 KAR 2:073, 401 KAR 2:110
and 401 KAR 2:060.

(3) [(7)] Exception reporting. (a) A generator who does
not receive a copy of the manifest with the handwritten
signature of the owner or operator of the designated facili-
ty within thirty-five (35) days of the date the waste was ac-
cepted by the initial transporter must contact the
transporter and/or the owner or operator of the designated
facility to determine the status of the hazardous waste.

(b) [(8)] A generator must submit an exception report to
the department if he has not received a copy of the
manifest with the handwritten signature of the owner or
operator of the designated facility within forty-five (45)
days of the date the waste was accepted by the initial
transporter. The exception report must include:

{. [(a)] A legible copy of the manifest for which the
generator does not have confirmation of delivery;

2. [(b)] A cover letter signed by the generator or his
authorized representative explaining the efforts taken to
locate the hazardous waste and the results of those efforts.

(4) [(9)] Additional reporting. The secretary may require
generators to furnish additional reports concerning the
quantities and disposition of wastes identified or listed in
401 KAR 2:075.

Section 5. [13.] Special Conditions (I1) International
Shipments.

(a) [(1)] Any person who exports hazardous waste t0 a
foreign country or imports hazardous waste from a foreign
country into the United States must comply with the re-
quirements of this section.

{b)[(2)] When shipping hazardous waste outside the
United States the generator must:

I. [(a)] Notify the department and the U.S. En-
vironmental Protection Agency in writing four (4) weeks
before the initial shipment of hazardous waste to each
country in each calendar year.

a.. The waste must be identified by its hazardous waste
identification number and its U.S. Department of
Transportation shipping description;

b. The name and address of the foreign consignee must
be included in this notice;

¢. These notices must be sent to: Hazardous Waste Ex-
port, Division for Oceans and Regulatory Affairs (A-107),
United States Environmental Protection Agency,
Washington, D.C. 20460, and the Kentucky Department
for Natural Resources and Environmental Protection,
Frankfort, Kentucky 40601.

2. [(b)] Require the foreign consignee confirm the
delivery of the waste in the foreign couniry. A copy of the
manifest signed by the foreign consignee may be used for
this purpose;

3. [(c)] Meet the requirements under Section 2(2) [1] for
the manifest, except that:

a. [1.]In place of the name, address, and identification
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number of the designated facility, the name and address of
the foreign consignee must be used;

b. [2.] The generator must identify the point of depar-
ture from the United States through which the waste must
travel before entering a foreign country; and [.]

¢. [(3)] A generator must file an exception report, if:

() [{a)] He has not received a copy of the manifest sign-
ed by the transporter stating the date and place of depar-
ture from the United States within forty-five (45) days
from the date it was accepted by the initial transporter; or

(i1} [(b)] Within ninety (90) days from the date the waste
was accepted by the initial transporter, the generator has
not received written confirmation from the foreign con-
signee that the hazardous waste was received. _

(c) [{(4)] When importing hazardous waste, a person
must meet all requirements of Section 2(2) [1] for the
manifest except that:

1. [(2)] In place of the generator’s name, address and
identification number, the name and address of the foreign
generator and the importer’s name, address and identifica-
tion number must be used; and[.] '

2. [(b)] In place of the generator’s signature on the cer-
tification statement, the U.S. importer or his agent must
sign and date the certification and obtain the signature of
the initial transporter.

{2) [Section 14.] Farmers. A farmer disposing of waste
pesticides from his own use which are hazardous wastes is
not required to comply with the standards in this regula-
tion or other standards in 401 KAR 2:060, 401 KAR 2:063
and 401 KAR 2:073 for those wastes provided he triple
rinses each emptied pesticide container in accordance with
401 KAR 2:075, Section 7, and disposes of the pesticide
residues on his own farm in a manner consistent with the
disposal instructions on the pesticide label.

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982
RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.
SUBMIT COMMENTS TO: J. Alex Barber, Director,
Division of Waste Management, 18 Reilly Road,
Frankfort, Kentucky 40601.
See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Waste Management
(Proposed Amendment)

401 KAR 2:075. Identification and listing of hazardous
waste.

RELATES TO: KRS 224.864(3),
[KRS 224.866]

PURSUANT TO: KRS 13.082, 224.017, 224.864(3)
[224.866] .

NECESSITY AND FUNCTION: KRS 224.864(3) [KRS
224.866(2)] requires the Department for Natural Resources
and Environmental Protection to identify the
characteristics of and to list hazardous wastes.

224.868, 224.876
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Section 1. General. A hazardous waste is any material
that is a waste as defined in Section 2 that meets the criteria
set forth in Section 3. [Hazardous Waste Identification.
The criteria for identifying the characteristics of hazardous
wastes are as described in 40 CFR 261, filed herein by
reference.]

Section 2. Definition of a Waste. [Hazardous Waste
Lists. The lists of hazardous waste are as described in 40
CFR 261, filed herein by reference.] (1) A waste is any gar-
bage, refuse, sludge or any other waste material which is
not excluded under Section 4(1) of this regulation.

(2) An ““other waste material’’ is any solid, liquid, semi-
solid or contained gaseous material, resulting from in-
dustrial, commercial, mining or agricultural operations, or
from community activities which:

(a) Is discarded or is being accumulated, stored or
physically, chemically or biologically treated prior to being
discarded; or

(b) Has served its original intended use and sometimes is
discarded; or

(c) Is a manufacturing or mining by-product and
sometimes is discarded.

(3) A material is ““discarded”” if it is abandoned (and not
used, re-used, reclaimed or recycled) by being:

(a) Disposed of; or

(b) Burned or incinerated, except where the material is
being burned as a fuel for the purpose of recovering usable
energy; or

(c) Physically, chemically, or biologically treated (other
than burned or incinerated) in lieu of or prior to being
disposed of.

(4) A material is ‘‘disposed of” if it is discharged,
deposited, injected, dumped, spilled, leaked or placed into
or on any land or water so that such material or any consti-
tuent thereof may enter the environment or be emitted into
the air or discharged into ground or surface waters.

(5) A “‘manufacturing or mining by-product” is a
material that is not one (I) of the primary products of a
particular manufacturing or mining operation, is a secon-
dary and incidental product of the particular operation and
would not be solely and separately manufactured or mined
by the particular manufacturing or mining operation. The
term does not include an intermediate manufacturing or
mining product which results from one (1) of the steps in a
manufacturing or mining process and is processed through
the next step of the process within a short time.

Section 3. Definition of a Hazardous Waste [by Defini-
tion]. [A waste that meets the definition of hazardous
waste presented in 401 KAR 2:050 shall be considered a
hazardous waste whether or not the waste is cited in this
regulation. Such waste shall be handled and disposed of ac-
cording to the requirements of the hazardous waste regula-
tions.] (1) A waste, as defined in Section 2 of this regula-
tion is a hazardous waste if:

(a) It is not excluded from regulation as a hazardous
waste under Section 4(2) of this regulation; and

(b) It meets any of the following criteria:

1. It exhibits any of the characteristics of hazardous
waste identified in Section 8.

2. It is listed in Section 9 and has not been excluded
from the lists in Section 9(1)(b).

3. It is a mixture of any waste and a hazardous waste
that is listed in Section 9 solely because it exhibits one (I) or
more of the characteristics of hazardous waste identified in
Section 8, unless the resultant mixture no longer exhibits
;ny characteristics of hazardous waste identified in Section
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4. It is a mixture of any waste and one (1) or more
hazardous wastes listed in Section 9 and has not been ex-
cluded from this paragraph under Sections 9(1)(b);
however, the following mixtures of wastes and hazardous
wastes listed in Section 9 are not hazardous wastes (except
by application of subparagraph (1)(b)I or 2 of this section)
if the generator can demonstrate that the mixture consists
of wastewater the discharge of which is subject to regula-
tion under either Section 402 or Section 307(b) of the Clean
Water Act (including wastewater at facilities which have
eliminated the discharge of wastewater) and:

(2) One (1) or more of the following spent solvents listed
in Section 9(3), carbon tetrachloride, tetrachloroethylene,
trichloroethylene provided that the maximum total weekly
usage of these solvents (other than the amounts that can be
demonstrated not to be discharged to wastewater) divided
by the average weekly flow of wastewater into the head-
works of the facility’s wastewater treatment or pre-
treatment system does not exceed one (1) part per million;
or

(b} One (1) or more of the following spent solvents listed
in Section 9(3), methylene chloride, 1,1,1, trichloroethane,
chlorobenzene, o-dichlorobenzene, cresols, cresylic acid,
nitrobenzene, toluene, methyl ethyl ketone, carbon
disulfide, isobutanol, pyridene, spent chlorofluorocarbon
solvents provided that the maximum total weekly usage of
these solvents (other than the amounts that can be
demonstrated not to be discharged to wastewater) divided
by the average weekly flow of wastewater into the head-
works of the facility’s wastewater treatment or pre-
treatment system does not exceed twenty (25) parts per
million; or

(c¢) One (1) of the following wastes listed in Section 9(4),
heat exchanger bundle cleaning sludge from the petroleum
refining industry (EPA Hazardous Waste No. K050); or

(d) A discarded commercial chemical product, or
chemical intermediate listed in Section 9(5), arising from
de minimis Josses of these materials from manufacturing
operations in which these materials are used as raw
materials or are produced in the manufacturing process.
For purposes of this paragraph, ‘‘de minimis’’ losses in-
clude those from normal material handling operations
{e.g., spills from the unloading or transfer of materials
from bins or other containers, leaks from pipes, valves or
other devices used to transfer materials); minor leaks of
process equipment, storage tanks or containers; leaks from
well-maintained pump packings and seals; sample purg-
ings; relief device discharges; discharges from safety
showers and rinsing and cleaning of personal safety equip-
ment; and ripsate from empty containers or from con-
tainers that are rendered empty by that rinsing; or

() Wastewater resulting from laboratory operations
containing toxic (T) wastes listed in Section 9, provided
that the annualized average flow of laboratory wastewater
does not exceed one (1) percent of total wastewater flow in-
to the headworks of the facility’s wastewater treatment or
pre-treatment system, or provided the wastes’ combined
annualized average concentration does not exceed one (1)
part million in the headworks of the facility’s wastewater
treatment or pre-treatment facility. Toxic (T) wastes used
in laboratories that are demonstrated not to be discharged
to wastewater are not to be included in this calculation.

(2) A waste which is not excluded from regulation under
subsection (1), paragraph (a) of this section becomes a
hazardous waste when any one (1) of the following events
occur:

(a) In the case of a waste listed in Section 9 of this
regulation when the waste first meets the listing description
set forth in Section 9;
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(b) In the case of a mixture of solid waste and one (I) or
more hazardous wastes when g hazardous waste [isted in
Section 2 of this reguiation Is first added to the waste; or )

{c) In the case of any other waste (including a waste mix-
turg) when the waste exhibits any of the characteristics
identified in Section & of this regulation,

(3) Unless and until it meets the criteria of subsection (4)
of this section:

(a} A hazardous waste will remain 2 hazardous waste.

(b} Any waste generated from the treatment, storage or
disposal of a hazardous waste, including any sludge, spill
residue, ash, emission control dust or leachate (but not in-
cluding precipitation run-off), is a hazardous waste.

{4) Any waste described in subsection (3) of this section
is not 2 hazardous waste if it meets the following criteria:

(a) In the case of any waste, it does not exhibit any of the
characteristics of hazardous waste identified in Section § of
this regulation.

(b) In the case of a waste which is 2 listed waste under
Section 9 of this regulation, contains a waste listed under
Section 9 of this regulation or is derived from a waste listed
in Section 9 of this regulation, it also has been excluded
from subsection (3) under Section 9(1)(b).

Section 4. Exclusions. (1) The foliowing materials are
not wastes for the purpose of this regufation:

(a) Domestic sewage and any mixture of domestic
sewage and other wastes that pass through a sewer system
to a publicly-owned treatment works for treatment;

(b) Industrial wastewater discharges that are point
source discharges subject to regulation under Section 402
of the Clean Water Act, as amended; however, this exclu-
sion applies only to the actual point source discharge. It
does not exclude industrial wastewaters while they are be-
ing collected, stored or treated before discharge, nor does
it exclude sludges that are generated by industrial
wastewater treatment;

{c) Irrigation return flows;

(d) Source, special nuclear or by-product material as
defined by the Atomic Energy Act of 1954, 25 amended, 42
USC201] et seq.;

(e) Materials subjected to in situ mining techmigues
which are not removed from the ground as part of the ex-
traction process;

(f) Mining overburden returned to the mine site; and

{(g) Material from the extraction, beneficiation and pro-
cessing of ores and minerals (including coal), including
phosphate rock and overburden from the mining of
Uranium ore.

(2} Any waste which mests the requirements of this
subsection is not 2 hazardous waste.

{8) Household waste, including household waste that
has been collected, transported, stored, treated, disposed,
jrecovered  (e.g., refuse-derived fuel) or reused.
““Household waste’’ means any waste material (z’ncizzdmg
garbage, traslh and sapitary wastes in septic tanks) derived
from households (including single and multiple residences,
{hotels and motels).

{b) Agricultural wastes generated by any of the follow-
ing and which are returned to the soils as fertilizers:

1. The growing and harvesting of agricultural crops.
V' 2. Theraising of animals, including animal manures.

{c} Mining overburden returned to the mine site.

(d) Fly ash waste, bottom ash waste, slag waste, and flue
' gas emission control waste generated primarily from the
‘combustion of coal or ot ossil fuels.

(¢} Drilling fluids, produced waters, and other wastes
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associated with the exploration, development, or pmduc:

tion of crude oil, natural gas or geothermal energy.

(f) 1. Wastes which fail the test for the characteristic of
EP toxicity because chromium is present or are lsted in
Subpart D due to the presence of chromium, which do not
fail the test for the characteristic of EP toxicity for any
other constituent or are not listed due to the presence of
any other constituent, and which do not fail the test for
any other characteristic, if it is shown by a waste generator
or by waste generators that:

a. The chromium in the waste is exclusively {or nearly
exclusively) trivalent chromium; and

b. The waste is generated from an indusirial process
which uses trivalent chromium exclusively (or nearly ex-
clusively) and the process does not generate hexavalent
chromium; and

¢. The waste is typically and frequently managed in
non-oxidizing environments.

2. Specific wastes which meet the standard in sub-
paragraph la, b and ¢ (so long as they do not fail the test
for any other characteristic) are:

a. Chrome (blue) trimmings generated by the follo wing
subcategories of the leather tanning and finishing ind ustry;
hair pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; retan/wet finish; no beamhouse;
through-the-biue; and shearling.

b. Chrome (blue) shavings generated by the following
subcategories of the leather tanning and finishing industry;
hair pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; retan/wet finish; no beamhouse;
through-the-blue; and shearling.

¢. Buffing dust geperated by the following sub-
categories of the leather tanning and finishing industry;
hair pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; retan/wet finish; mo beamhouse;
through-the-biue.

d. Sewer screenings generated by the following sub-
categories of the leather tanning and finishing industry;
hair pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; retan/wet finish; no beamhouse;
through-the-blue; and shearling.

e. Wastewater treatment sludges generated by the
following subcategories of the leather tanning and
finishing industry; hair pulp/chrome tan/retan/wet finish;
hair save/chrome tan/retan/wet finish; retan/wet finish;
no beamhouse; through-the-blue; and shearling.

f. Wastewater treatment sludges generated by the
following subcategories of the leather tanning and
finishing industry; hair pulp/chrome tan/retan/wet finish;
hair save/chrome tan/retan/wet finish; and through-the-
blue.

8 Waste scrap leather from the leather tanning in-
dustry, the shoe manufacturing industry, and other leather
product manufacturing industries.

h. Wastewater treatment sludges from the production
of TiO: pigment uvsing chromium-bearing ores by the
chioride process.

(g) Waste from the extraction, beneficiation and pro-
cessing of ores and minerals (including coal), including
phosphate rock and overburden from the mining of
uranium ore.

(h) Cement kiln dust waste. Solid waste which consists
of discarded wood or wood products which fails the test
for the characteristic of EP toxicity and which is not a
hazardous waste for amy other reason if the waste is
generated by persons who utilize the arsenical-treated
wood and wood products for these materials’ intended end
use.
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(3) A hazardous waste which is generated in a product or
raw malterial storage tank, a product or raw material
transport vehicle or vessel, a product or raw material
pipeline, or in a manufacturing process unil or an
associated non-waste-treatment-manufacturing unit, is not
subject to regulation under 401 KAR 2:060, 2:063, 2:070,
2:073, 2:080, 2:085 and 2:170 until it exits the unit in which
it was generated unless the unit is a surface impoundment,
or unfess the hazardous waste remains in the unit more
than ninety (90) days alter the unit ceases to be operated
for manufacturing, or for storage or transportation of pro-
duct or raw materials.

Section 5. Special Requirements for Hazardous Waste
Generated by Small Generators. (1) A gencerator s a small
quantity generator in a calendar month if he generates less
than 1,000 kilograms of hazardous waste in that month,

(2) Except for those wastes identified in subsections (5)
and (6) of this section, a small quantity generator’s hazar-
dous wastes are not subject to regulation under 401 KAR
2:060, 2:063, 2:070, 2:073, 2:080, 2:085 and 2:170, provid-
ed the generator complies with the requirements of subsec-
tion (7) of this section.

(3) Hazardous waste that is benefically used or re-used
or legitimately recycled or reclaimed and that is excluded
from certain regulations by Section 6(1) of this regulation,
is not included in the quantity determinations of this sec-
tion and is not subject to any requirements of this section.
Hazardous waste that Is subject to the special requirements
of Scction 6(2) of this regulation is included in the quantity
determinations of this section, and is subject to the re-
quircments of this section.

(4) In determining the quantity of hazardous waste he
generates, a generator need not include:

(a) His hazardous waste when it is removed from on-site
storage; or

(b) Hazardous waste produced by on-site treatment of

his hazardous waste.

(5) If a small quantity generator generates acutely hazar-
dous waste in a calendar month in quantities greater than
set forth below, all quantities of that acutely hazardous
waste are subject to regulation under 401 KAR 2:055,
2:060, 2:063, 2:070, 2:073, 2:080, 2:085 and 2:170.

(a2) A total of one (1) kilogram of commercial chemical
products and manufacturing chemical intermediates hav-
ing the generic names listed in Section 9(5)(e) of this regula-
tion and off-specification commercial chemical products
and manufacturing chemical intermediates which, if they
met specification, would have the generic names listed in
Section 9(5)(e) of this regulation.

(b) A total of 100 kilograms of any residue or con-
taminated soil water or other debris resulting from the
clean-up of a spill into or on any land or water, or any
commercial chemical products or manufacturing chemical
intermediates having the generic names listed in Section
9(5)(c) of this regulation.

(6) A small quantity generator may accumulate hazar-
dous waste on-site. If he accumulates at any time more
than a total of 1000 kilograms of his hazardous waste, or
his acutely hazardous wastes in quantities greater than set
forth in paragraphs (a) and (b) of subsection (5) of this sec-
tion, all of those accumulated wastes for which the ac-
cumulation limit was exceeded are subject to regulation
under 401 KAR 2:055, 2:060, 2:063, 2:070, 2:073, 2:080,
2:085 and 2:170. The time period set out in 401 KAR 2:070,
Section 3(5) for accumulation of wastes on-site begins for a
small quantity generator when the accumulated wastes ex-
ceed the applicable exclusion level.
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(7) In order for hazardous waste generated by a small
quantity generator to be excluded from full regulations
under this section, the generator must:

(a) Comply with the requirements of 401 KAR 2:070,
Section 1(2);

(b) If he stores his hazardous waste on-site, stores it in
compliance with the requirements of subsection (6) of this
section; and

(c) Either treat or dispose of his hazardous waste in an
on-site facility, or ensure delivery to an off-sitc storage,
treatment, disposal or recycling facility, cither of which is:

1. Permitted under 401 KAR 2:060 or 2:170;

2. Located outside of Kentucky and is permitted under
40 CI'R Part 122;

3. Located outside of Kentucky and is authorized to
manage hazardous waste by a statc with a hazardous waste
management program approved under 40 CFR Part 123;

4. Permitted to manage municipal or industrial solid
waste and is specifically approved for that waste; and

5. Located outside of Kentucky and is permitted, licens-
ed, registered or approved by a state to re-use, legitimately
recycle or reclaim that waste.

(8) Hazardous waste subject to the reduced requirements
of this section may be mixed with non-hazardous waste
and remain subject to these reduced requirements even
though the resultant mixture exceeds the quantity limita-
tions identified in this section unless the mixture meets any
of the characteristics of hazardous wastes identified in Sec-
tion 8.

(9) If a small quantity generator mixes a solid waste with
a hazardous waste that exceeds the quantity exclusion level
of this section, the mixture is subject to full regulation.

Section 6. Special Requirements for Hazardous Waste
Which is Used, Re-used, Recycled or Reclaimed.

(1) Except as otherwise provided in subsections (2) and
(3) of this section, a hazardous waste which meets either of
the following criteria is not subject to regulation under 401
KAR 2:060, 2:063, 2:070, 2:073, 2:080 and 2:085 except as
401 KAR 2:170 prescribes:

(a) It is being beneficially used or re-used or legitimately
recycled or reclaimed.

(b) It is being accumulated, stored or physically,
chemically or biologically treated prior to beneficial use or
re-use or legitimate recycling or reclamation.

(2) A hazardous waste which is a sludge or which is listed
in Section 9 of this regulation and which is transported or
stored prior to being used, re-used, recycled or reclaimed is
subject to the requirements of 401 KAR 2:055, 2:060,
2:063, 2:070, 2:073, 2:080 and 2:085 as well as any ap-
plicable requirements of 401 KAR 2:170 with respect to its
generation, transportation, storage and recycling.

(3) All facilities which beneficially use, or re-use or
legitimately recycle or reclaim hazardous wastes must com-
ply with the permit requirements of 401 KAR 2:170.

Section 7. Residues of Hazardous Waste in Empty Con-
tainers. (1) (a) Any hazardous waste remaining in either an
empty container or an inner liner removed from an empty
container, as defined in subsection (2) of this section, is not
subject to regulation under 401 KAR 2:060, 2:063, 2:070,
2:073, 2:080, 2:085 and 2:170.

(b) Any hazardous waste in either a container that js not
empty or an inner liner removed from a container that is
not empty, as defined in subsection (2) of this section is
subject to regulations under 401 KAR 2:055, 2:060, 2:063,
2:070, 2:073, 2:080, 2:085 and 2:170.

(2} (a) A container or an inner liner removed from a con-
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tainer that has held any hazardous waste, except a waste
that is a compressed gas or that is identified in Section
95X}, isempty if:

i. All wastes have been removed that can be removed
using the practices commonly employed to remove
materials from that type of container, c.g., pouring,
pumping, and aspirating; and

2. No more than 2.5 centimeters (one (1) inch) of
residue remain on the bottom of the container or inner
liner.

(b) A container that has held a hazardous waste that is a
compressed gas is empty when the pressure in the container
approaches atmospheric.

(c) A container or an inner liner removed from a con-
tainer that has held a hazardous waste identified in Section
9(5)(c) is empty if:

1. The container or inner liner has been triple rinsed us-
ing a solvent capable of removing the commercial chemical
product or manufacturing chemical intermediate;

2. The container or inner liner has been cleaned by
another method that has been shown in the scientific
literature, or by test conducted by the generator, (o achieve
equivalent removal; or

3. In the case of a container, the inner liner that
prevenied contact of the commercial chemical product or
manufacturing chemical intermediate with the container
has been removed.

Section 8. Characteristics of Hazardous Waste. (1)
General.

(a) A waste, as defined in Section 2 of this regulation,
which is not excluded from regulations as a hazardous
waste under Section 4(2), is a hazardous waste if it exhibits
any of the characteristics identified in this section.

(b) A hazardous waste which is Iidentified by a
characteristic in this section, but is not listed as a hazard-
ous waste in Section 9, is assigned the EPA Hazardous
Wasie Number set forth in the respective characteristics in
this section. This number must be used in complying with
the notification requirements of 401 KAR 2:060 and 2:070
and ceriain recordkeeping and reporting requirements
under the waste managemen! regulation relating (o hazar-
dous wasie.

(¢} For purposes of this section, the Department will
consider a sample obtained using any of the applicable
sampling methods specified in Section 11(I) to be a
representative sample within the meaning of 401 KAR
2:055.

(2) Characteristic of ignitability. The characteristic of ig-
nitability as contained in 40 CFR 261.21 is adopted and
herein filed by reference.

(3) Characteristic of corrosivity. The characteristic of
corrosivity as contained in 40 CFR 261.22 is adopted and
herein filed by reference.

(4) Characteristic of reactivity. The characteristic of
reactivity as contained in 40 CFR 261.23 is adopted and
herein filed by reference.

(5) Characteristic of EP toxicity. The characteristic of
EP toxicity as contained in 40 CFR 261.24 is adopted and
herein filed by reference.

Scction 9. Lists of Hazardous Wastes. (1) General ap-
plicability and delisting procedures.

{a) A waslte is a hazardous waste if it is listed in any
subsection of this section unless it has been excluded from
that list by meeting the requirements of paragraph (b) or
this subsection.

(b) A waste will be excluded from ihe list in any subsec-
tion of this section where:
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1. A petition is filed with the U.S. Environmental Pro-
tection Agency which meets the requircments of 40 CFR
260.22 herein filed by reference and which results in a
regulatory amendment under 40 CFR 260.20 herein filed
by reference that cxcludes the waste from lists in Subpart )
of 40 CFR 261; and

2. A copy of the petition specificd in subparagraph 1 is
filed with the secretary; and

3. The secretary notifies the petitioner that the Depart-
ment has excluded that waste by a variance granted under
Section 2 of 40] KAR 2:055.

(c) Petitions for equivalent testing or analytical methods
may be granted by the Department as specified in 40 CFR
260.21, herein filed by reference.

(2) General requirements.

(a) All wastes listed in this section are assigned hazard
codes identical to the hazard codes contained in those lists
adopted by this section from 40 CFR 261 Subpart D.

1. These codes are to be used wherever required to com-
plete registration forms, annual reports, manifest
documents or permit applications required by the hazar-
dous waste regulations and represent the basis for listing
that class or type of waste in this section.

The hazard codes referred to above shall mean:
(I)—Ignitable waste.

(C)—Corrosive waste.

(R)—Reactive waste.

(E)—EP Toxic waste.

(H)—Acute hazardous waste.

(T)—Toxic waste.

Appendix [I to 40 CFR 261 identifies the constituent
WhICh caused each waste listed as an EP toxic waste (E) or
toxic waste (T) to be listed in this section.

{(b) Each hazardous waste listed in this section is assigned
an EPA Hazardous Waste Number identical to that
number which precedes the waste name in each list adopted
by this section from 40 CFR 261 Subpart D. That number
shall be used as required to complete registration forms,
annual reports, manifest documents or permit apph’cations
required by the hazardous waste regulations.

{3) Hazardous wastes from non-specific sources. Hazar-
dous wastes from non-specific sources as contained in 40
CFR 261.31 are adopted and herein filed by reference.

(4) Hazardous wastcs from specific sources. Hazardous
wastes from specific sources as contained in 40 CFR 261.32
are adopted and herein filed by reference.

(5) Discarded commercial chemical products, off-
specification species, container residues, and residues
thereof. The following materials or items are hazardous
wastes if and when they are discarded or intended to be
discarded:

(a) Any commercial chemical product, or manufactur-
ing chemical intermediate having the generic name listed in
paragraph (e) or (f) of this subsection.

{(b) Any off-specification commercial chemical product
or manufacturing chemical intermediate which, if it met
specifications, would have the generic name listed in
paragraph (e) or (f) of this subsection.

(c) Any container or inner liner removed from a con-
tainer that has been used to hold any commercial chemical
product or manufacturing chemical intermediate having
the generic names listed in paragraph (e) of this subsection,
or any container or inner liner removed from a container
that has been used to hold any off-specification chemical
product and manufacturing chemical intermediate which,
if it met specifications, would have the generic name listed
in paragraph (e) of this section unless:

i. The container or inner liner has been triple rinsed us-

e an odd
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ing a solvent capable of removing the commercial chemical
product or manufacturing chemical intermediate; or

2. The container or inner liner has been cleansed by
another method that has been shown in the scientific
literature, or by tests conducted by the generator, to
achieve equivalent removal; or

3. In the case of a container, the inner liner that
prevented contact of the commercial chemical product or
manufacturing chemical intermediate with the container
has been removed.

(d) Any residue or contaminated soil, water or other
debris resulting from the cleanup of a spill into or on any
land or water of any commercial chemical product or
manufacturing chemical intermediate having the generic
name listed in paragraph (e) or (f) of this section, or any
residue or contaminated soil, water or other debris
resulting from the cleanup of a spill into or on any land or
water of any off-specification chemical intermediate
which, if it met specification, would have the generic name
listed in paragraph (e) or (f) of this section.

(¢) Those materials listed in 40 CFR 261.33, paragraph
(e) herein filed by reference.

(f) Those materials listed in 40 CFR 261.33, paragraph
(f) herein filed by reference.

Section 10. Special Waste. (1) A special waste, as defin-
ed in KRS 224.868 or in 401 KAR 2:050, is a hazardous
waste:

(a) If it meets the definition of a hazardous waste in Sec-
tion 3 of this regulation; and

(b) It exhibits any of the characteristics of a hazardous
waste in Section 8 of this regulation; or

(¢) It is listed as a hazardous waste in Section 9 of this
regulation.

(2) Any special waste which is identified as a hazardous
waste as specified in subsection (1) of this section shall be
regulated under the waste management regulations pertain-
ing to hazardous wastes. However, special wastes which
are classified as hazardous waste are exempt from the
assessment of the Kentucky hazardous waste management
fund as provided by KRS 224.876(6).

Section 11. Appendices. The following appendices to 40
CFR 261 are adopted and herein filed by reference for use
in intrepreting any requirement in this regulation or any
other hazardous waste regulation.

(1) Appendix I—Representative Sampling Methods.

(2) Appendix II—EP Toxicity Test Procedure.

(3) Appendix III—Chemical Analysis Test Methods.

(4) Appendix VII—Basis for Listing Hazardous Waste.

(3) Appendix VIII—Hazardous Waste Constituents.

APPENDIX A TO 401 KAR 2:075
READER’S AID

40 CFR 260 in this regulation is incorporated from the
following Federal Registers:

45 FR 12724, February 26, 1980, Effective August 26,
1980; revised by 45 FR 33073, May 19, 1980, Effective
November 19, 1980; 45 FR 72028, October 30, 1980; 45 FR
76075, November 17, 1980; 45 FR 76630, November 19,
1980; 45 FR 86968, December 31, 1980; 46 FR 2348,
January 9, 1981; 46 FR 27476, May 20, 1981; 46 FR 35247,
July 7, 1981; 46 FR 59537, December 7, 1981.

40 CFR 261 in this regulation is incorporated from the
following Federal Registers:

45 FR 33119, May 19, 1980, Effective November 19,
1980; Amended by 45 FR 47833, July 16, 1980; 45 FR

. reference,
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72028, 72037, 72039, 72041, October 30, 1980; 45 FR
74890, November 12, 1980; 45 FR 76620, 76623,
November 19, 1980; 45 FR 78529, 78531, 78541,
November 25, 1980; 45 FR 80287, December 4, 1980; 46
FR 4617, January 16, 1981; 46 FR 27476, May 20, 1981; 46
FR 29708, June 3, 1981; 46 FR 34587, July 2, 1981; 46 FR
35247, July 7, 1981; 46 FR 44972, September 8, 1981; 46
FR 47429, September 25, 1981; 46 FR 56588, November
17, 1981; 46 FR 61272, December 16, 1981.

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982
RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.
SUBMIT COMMENTS TO: J. Alex Barber, Director,
Division of Waste Management, 18 Reilly Road,
Frankfort, Kentucky 40601.
See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 50:015. Documents incorporated by

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation

provides for the incorporation by reference of documents
referred to within these regulations.

_ Section 1. Code of Federal Regulations. (1) The follow-
ing documents from the “Code of Federal Regulations”
which are in effect at the time of the effective date of this
regulation, are incorporated herein by reference:

(a) 40 CFR 50:

1. Appendix A: Reference Method for the Determina-
tion of Sulfur Dioxide in the Atmosphere (Pararosaniline
Method).

2. Appendix B: Reference Method for the Determina-
tion of Suspended Particulates in the Atmosphere (High
Volume Method).

3. Appendix C: Measurement Principle and Calibration
Procedure for the Continuous Measurement of Carbon
Monoxide in the Atmosphere (Non-Dispersive Infrared
Spectrometry).

4. Appendix D: Measurement Principle and Calibration
Procedure for the Measurement of Photochemical Ox-
idants Corrected for Interferences due to Nitrogen Oxides
and Sulfur Dioxide.

5. Appendix E: Reference Method for the Determina-
tion of Hydrocarbons Corrected for Methane.

6. Appendix F: Measurement Principle and Calibration
Procedure for the Measurement of Nitrogen Dioxide in the
Atmosphere (Gas Phase Chemiluminescence).

7. Appendix G: Reference Method for the Determina-

tion of Lead in Suspended Particulate Matter Collected
from Ambient Air.
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8. Appendix H: Interpretation of the National Ambient
Adr Quality Standards for Ozone.

(b) 40 CFR 58: Appendix B: Quality Assurance Re-
quirements for Prevention of Significant Deterioration
{PSD) Air Monitoring.

{c) [(b)] 46 CFR 60:

1. Appendix A: Reference Methods:

a. Method 1—Sample and Velocity Traverses for Sta-
tionary Sources.

b. Method 2—Determination of Stack Gas Velocity and
Volumetric Flow Rate (Type S Pitot Tube).

¢. Method 3—Gas Analysis for Carbon Dioxide, Excess
Alr, and Dry Molecular Weight.

d. Method 4—Determination of Moisture in Stack
Gases.

e. Method 5—Determination of Particulate Emissions
from Stationary Sources.

f. Method 6~Determination of Sulfur Dioxide Emis-
sions from Stationary Sources.

g. Method 7— Determination of Nitrogen Oxide Emis-
sions from Stationary Sources.

h. Method 8 Determination of Sulfuric Acid Mist and
Suifur Dioxide Emissions from Stationary Sources.

i. Method 9—Visual Determination of the Opacity of
Emissions from Stationary Sources.

j. Method 10—Determination of Carbon Monoxide
Emissions from Stationary Sources.

k. Method 1i—Determination of Hydrogen Sulfide
Content of Fuel Gas Streams in Petroleum Refineries.

. Method 13A—Determination of Total Fluoride
Emissions from Stationary sources—SPADNS Zirconium
Lake Method.

m. Method 13B—Determination of Total Fluoride
Emissions from Stationary Sources—Specific Ion Elec-
trode Method.

n. Method 14—Determination of Fluoride Emissions
from Potroom Roof Monitors of Primary Aluminum
Plants.

0. Method 15—Determination of Hydrogen Sulfide,
Carbonyl Sulfide, and Carbon Disulfide Emissions from
Stationary Sources.

p. Method 16—Semicontinuous Determination of
Sulfur Emissions from Stationary Sources.

q. Method 17—Determination of Particulate Emissions
from Stationary Sources (Instack Filtration Method).

r. Method 19—Determination of Sulfur Dioxide
Removal Efficiency and Particulate, Sulfur Dioxide and
Nitrogen Oxides Emission Rates from Electric Utility
Steam Generators.

s. Method 20—Determination of Nitrogen Oxides,
Sulfur Dioxide, and Oxygen Emissions from Stationary
Gas Turbines.

2. Appendix B: Performance Specifications:

a. Performance Specification I—Performance
specifications and specification test procedures for
transmissometer systems for continuous measurement of
the opacity of stack emissions.

b. Performance Specification 2—Performance
specifications and specification test procedures for
monitors of sulfur dioxide and nitric oxides from sta-
tionary sources.

c. Performance Specification 3—Performance
specifications and specification test procedures for
monitors of carbon dioxide and oxygen from stationary
sources.

(d) [{c)] 40 CFR 61: Appendix B: Test Methods:

1. Method 101—Reference method for determination
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of particulate and gaseous mercury emissions from sta-
tionary sources (air streams).

2. Method 102—Reference method for determination
of particulate and gaseous mercury emissions from sia-
tionary sources (hydrogen streams).

3. Method 103—Beryllium screening method.

4. Method 104—Reference method for determination
of beryllium emissions from stationary sources.

5. Method 105—Method for determination of mercury
in wastewater treatment plant sewage sludges.

6. Method 106—Determination of vinyl chloride from
stationary sources.

7. Method 107—Determination of vinyl chloride con-
tent of inprocess wastewater samples, and vinyl chioride
content of polyvinyl chioride resin, slurry, wet cake, and
latex samples.

(2) Copies may be obtained from: Office of the Federal
Register, National Archives and Records Service; 8th and
Pennsylvania Avenue, NW, Washington, D.C. 20408;
Phone (202) 523-5215.

Section 2. Association of Official Analytical Chemists.
The following document from the Association of Official
Analytical Chemists is incorporated herein by reference:

(1) Method 9—Spectrophotometric Molyb-
dovanadophosphate from ‘‘Official Method of Analysis’
of the Association of Official Analytical Chemists, 11th
Edition.

(2) Copies may be obtained from: Association of Of-
ficial Analytical Chemists, Box 540, Benjamin Franklin
Station, Washington, D.C. 20014; Phone (202) 245-1191.

Section 3. American Society for Testing and Materials.
The following documents from the appropriate annual
“Book of ASTM Standards” from the American Society

for Testing and Materials are incorporated herein by
reference:

(1) ASTM Standards:

{a) A 99-66(71) Standard Specification for Fer-
romarnganese.

(b) A 100-69(74) Standard Specification for Fer-
rosilicon.

(c) A 101-73 Standard Specification for Fer-
rochromium.

(d) A 482-66(71)
Ferrochrome-Silicon.

(&) A 483-64(74)
Silicomanganese.

(f) A 4595-64(70) Standard Specification for Calcium-
Silicon and Calcium-Manganese-Silicon.

{(g) D 240-76 Standard Test Method for Heat of Com-
bustion of Liquid Hydrocarbon Fuels by Bomb
Calorimeter.

(h) D 322-67(77) Standard Test Method for Gasoline:
Diluent in Used Gasoline Engine Oils by Distillation. |

(i) D 388-66(72) Standard Specification for Classifica~
tion of Coals by Rank.

(1) D 1072-56(75) Standard Test Method for Total
Sulfur in Fuel Gases.

(k) D 1137-53(75) Standard Method for Analysis of
Natural Gases and Related Types of Gaseous Mixtures by
the Mass Spectrometer.

(1) D 1475-60(74) Standard Test Method for Density of
Paint, Varnish, Lacquer, and Related Products.

(m) D 1644-75 Standard Test Methods for Nonvolatile
Content of Varnishes.

(n) D 1826-64(75) Standard Test Method for Calorific

Standard Specification for

Standard Specification for
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Value of Gases in Natural Gas Range by Continuous
Recording Calorimeter.

(0) D 1888-78 Standard Test Methods for Particulate
and Dissolved Matter, Solids, or Residue in Water.

(p) [{0)] D 1945-64(73) Standard Method for Analysis of
Natural Gas by Gas Chromatography. )

(q) [(p)] D 1946-67(72) Standard Method for Analysis of
Reformed Gas by Gas Chromatography.

(r) [(q)} D 2015-66(72) Standard Test Method for Gross
Calorific Value of Solid Fuel by the Adiabatic Bomb
Calorimeter.

(s) [(r)] D 2369-73 Standard Test Method for Volatile
Content of Paints.

() [(9)] D 2880-78 Standard Specification for Gas Tur-
bine Fuel Oils.

(u)[()] D 3176-74 Standard Method for Ultimate
Analysis of Coal and Coke.

(v) [(w)] D 3178-73 Standard Test Methods for Carbon
and Hydrogen in the Analysis Sample of Coal and Coke.

(w) [(")] E 123-78 Standard Specification for Apparatus
for Determination of Water by Distillation.

(2) Copies may be obtained from: American Society for
Testing Materials, 1916 Race Street, Philadelphia, Penn-
sylvania 19103; Phone (215) 299-5400.

Section 4. Technical Association of the Pulp and Paper
Industry. The following document from the Technical
Association of the Pulp and Paper Industry (TAPPI) is in-
corporated herein by reference:

(1) T624 0s-68—Analysis of Soda and Sulfate—White
and Green Liquors. This reference is also numbered ANSI
P3.6-1970 (American National Standards Institute).

(2) Copies may be obtained from: TAPPI, 1 Dunwood
Park, Atlanta, Georgia 30341.

Section 5. EPA. The following documents from the U.
S. EPA are incorporated herein by reference:

(1) (a) Guideline on Air Quality Models, EPA-450/2-78-
027, OAQPS No. 1.2-080, April, 1978.

(b} Workbook for Comparison of Air Quality Models,
EPA-450/2-78-028a, OAQPS No. 1.2-097, May, 1978.

(¢) Control of Volatile Organic Compound Leaks from
Petroleum Refinery Equipment, Appendix B, EPA-450/2-
78-036, OAQPS No. 1.2-111, June, 1978.

(d) Control of Volatile Organic Compound Leaks from
Gasoline Tank Trucks and Vapor Control Systems, EPA-
450/2-78-051, OAQPS No. 1.2-119, December, 1978.

(2) Copies may be obtained from: U. S. EPA, Office of

Air Quality Planning and Standards, Research Triangle
Park, North Carolina 27711.

Section 6. American Association of State Highway and
Transportation Officials. The following document from
the American Association of State Highway and Transpor-
tation Officials (AASHTO) is incorporated herein by
reference:

(I) AASHTO T 59-78 Standard Method of Test for
Testing Emulsified Asphalt.

(2) Copies may be obtained from: American Association
of State Highway and Transportation Officials, 444 N.
Capitol Avenue, Washington, D.C. 20001.

Section 7. Federal Test Method Standard. The follow-
ing document from the Federal Test Standard is in-
corporated herein by reference:

(1) Federal Test Mcthod Standard No. 141a, Method
4082.1, “Water in Paints and Varnishes (Karl Fischer
Titration Method).”
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(2) Single copies may be obtained from: )

(a) General Services Administration Regional Offices;
or

(b) Superintendent of Documents, U. S. Government
Printing Office, Washington, D.C. 20402,

Section 8. Kentucky Division of Air Pollution. The
following documents from the Kentucky Division of Air
Pollution are incorporated herein by reference:

(1) (a) Kentucky Method 50: Kentucky Division of Air
Pollution Control Reference Method 350, “‘Determination
of Total Particulate Emissions from Stationary Sources.”

(b) Kentucky Method 90: Kentucky Division of Air
Pollution Control Reference Method 90, “Determination
of Total Gaseous Organic Emissions from Stationary
Sources.”

(c} Kentucky Method 91: Kentucky Division of Air
Pollution Control Reference Method 91, ““Alternate Test
Method for the Determination of Total Gaseous Organic
Emissions from Stationary Sources.”’

(d) Kentucky Method 95: Kentucky Division of Air
Pollution Control Reference Method 95, “Determination
of Gasoline Vapor Emissions from Bulk Terminals.”

{¢) Kentucky Method 130: Kentucky Division of Air
Pollution Control Reference Method 130, ““Determination
of Gaseous Fluoride Emissions from Stationary Sources.”’

(2) Copies may be obtained from: Division of Air Pollu-
tion Control, Technical Services, Department for Natural
Resources and Environmental Protection, 5th Floor,
Capital Plaza Tower, Frankfort, Kentucky 40601.

Section 9. American National Standards Institute. The
following document from the American National Stan-
dards Institute is incorporated herein by reference:

(1) Voluntary Product Standard PS 59-73—Prefinished
Hardboard Paneling. This reference is also numbered AN-
ST A135.5-1973 (American National Standards Institute).

(2) Copies may be obtained from: American National
Standards Institute, 1430 Broadway, New York, New York
10018.

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.

SUBMIT COMMENT TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 50:035. Permits and compliance schedules.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
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Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation

provides for the issuance of permiis and compliance
schedules.

Section 1. Prohibitions. (1) No person shall construct,
recontruct, alter, or modify a source unless a construction
permit to do so has been issued by the department.

(2) No person shall use, operate, or maintain a source in
contravention of any regulations of the Division of Air
Pollution unless an operating permit, conditioned by an
approved compliance schedule, has been issued by the
department and is currently in effect.

(3) No person shall use, operate, or maintain a source,
which is in compliance with all regulations of the Division
of Air Pollution unless:

(a) A permit to so operate has been issued by the depart-
ment and is currently in effect; or[.]

(b) The source has demonstrated to the satisfaction of
the department that it is in compliance with the provisions
of all applicable regulations including all provisions
relating to public participation, a complete application for
a permit to operate has been accepted by the department
and the department has notified the applicant that the ap-
Dplication is complete.

{4) No person shall use, operate, or maintain a source
which has changed ownership after a shutdown of six (6)
months or more unless:

(a) The provisions of 401 KAR 50:055, Section 3(1) are
met;

(b) The source was issued an operating permit and was in
compliance with all applicable regulations under the
previous ownership; and

(¢} The provisions of Section 5{(2) are met.

Section 2. Applications. (1) Applications for permits or
compliance schedules required under Section 1 shall be
made on forms prepared by the department for such pur-
pose and shall contain such information as the department
shall deem necessary to determine whether the permit or
compliance schedule should be issued.

(2) Applications for permits or compliance schedules
shall be signed by the corporate president or by another
duly authorized agent of the corporation; or by an
equivalently responsible officer in the case of organizations
other than corporations; or, in other cases, by the source
OWwner or operator; or, in the case of political subdivisions,
by the highest executive official of such subdivision. Such
signature shall constitute personal affirmation that the
statements made in the application are true and complete.

(3) The information submitted in the application shall,
when specifically requested by the department, include an
analysis of the characteristics, properties and volume of
the air contaminants based upon source or stack samples
of the air contaminants taken under normal operating con-
ditions. Failure to supply information required or deemed
necessary by the department to enable it to act upon the
permit or compliance schedule application shall result in
denial of the permit or shall result in disapproval of the
compliance schedule.

(4) An application for a permit or compliance schedule
may include one (1) or more affected facilities provided
that all are contained within one (1) source. A person may
apply for an amended permit to include new affected
facilities provided that such new facilities are within the
same source.
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department shall deny an application for a permit or com-
pliance schedule if the department determines that emis-
sion standards, standards of performance, ambient air
quality standards, approved control measures or {and] the
provisions of Title 401, Chapter 51, are not met or will not
be met upon completion of a compliance schedule.

{b) The department shall deny an application for a per-
mit or compliance schedule if the applicant willfully makes
material misstatements in the application or amendments
thereto.

{¢) When required by the regulations of Title 401,
Chapters 50 to 63, the department shall base the deter-
mination of compliance with ambient air quality standards
and prevention of significant air quality increments upon
either:

1. Air quality models in accordance with 40! KAR
50:040; or

2. Ambient air quality monitoring in accordance with
401 KAR 53:010.

(d) In cases where no emission standards have been
prescribed by regulation, the department shall require the
use of all available, practical and reasonable methods to
prevent and control air pollution.

(2) Compliance schedules herein shall be subject to ap-
proval of the department. If for any reason, the depart-
ment and the source are unable to negotiate a mutually ac-
ceptable schedule, the department will propose a com-
pliance schedule which will be subjected to a hearing pur-
suant to KRS 224.083. After considering the hearing
report, the department shall issue an appropriate com-
pliance schedule.

(3) Notification. This subsection shall apply to the pro-
posed construction, modification, alteration or reconstruc-
tion of any source that is not subject to Section 4.

(a) Within thirty (30) days after receipt of an application
to construct, reconstruct, modify, or alter, or any addition
to such application, the department shall advise the owner
or operator of any deficiency in the information submitted
in support of the application. In the event of such a defi-
ciency, the date of receipt of the application for the pur-
pose of paragraph (b) of this subsection shall be the date
on which the department makes a determination that the
application is complete.

(b) The department shall notify the applicant, in writing,
of its approval, conditional approval, or denial of the ap-
plication, and shall set forth its reasons for conditional ap-
proval or denial within thirty (30) days after receipt of a
complete application, unless the department determines
that an additional period of time is necessary to adequately
review the application.

Section 4. [(3)] Procedures for Public Participation.
This [sub]section shall apply to the proposed major source
construction, major modifications as defined in Title 401,
Chapter 51, or modifications to any source which will
cause an increase in the potential to emit of 100 tons per
year or more of any one (1) pollutant.

(1) [(2)] Within thirty (30) days after receipt of an ap-
plication to construct, reconstruct, or modify or any addi-
tion to such application, the depariment shall advise the
owner or operator of any deficiency in the information
submiited in support of the application. In the event of
such a deficiency, the date of receipt of the application for
the purpose of subsections (2), (6) and (7) of this section
[paragraphs (b}, (e) and (f) of this subsection] shall be the
date on which the department makes a determination that
the application is complete.

(2) [()] Within thirty (30) days after the receipt of a
complete application, the department shall:
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(a) [1.] Make a preliminary determination whether the
source should be approved, approved with conditions, or
disapproved.

(b) [2.] Make available in at least one (1) location in each
region in which the proposed source would be constructed,
reconstructed, or modified, a copy of all materials submit-
ted by the owner or operator, a copy of the department’s
preliminary determination and a copy or summary of other.
materials, if any, considered by the department in making
the preliminary determination; and

(c) [3.] For sources subject to 401 KAR 51:017:
[51:016E], notify the public, by prominent advertisement
in newspapers of general circulation in each region in
which the proposed source would be situated, of the ap-
plication, the preliminary determination, the degree of in-
crement consumption that is expected from the source or
modification if applicable, and of the opportunity to com-
ment in writing and of the opportunity to request a public
hearing to receive written or oral comments. The cost of
such advertisement shall be borne by the applicant.

(d) [4.] For all other sources subject to this [sub]section,
notify the public, by prominent advertisement in-
newspapers of general circulation in each region in which
the proposed source would be situated, of the application,
the preliminary determination, and of the opportunity to
comment in writing. The cost of such advertisement shall!
be borne by the applicant.

(3) [(©)] A copy of the notice required pursuant to this
section shall be sent to the following persons (any person,
otherwise entitled to receive notice under this subsection'
may waive his/her rights to receive notice):

(a) The applicant; [and to]

(b) Officials and agencies having cognizance over the
locations where the source will be situated as follows: the
Administrator of the U. S. EPA through the appropriate
regional office; local air pollution control agencies; the
chief executive of the city and county; any comprehensive -
regional land use planning agency; and any state, federal
land manager or Indian governing body whose land may be
affected by the emissions from the proposed source; and|.] :

(¢c) Persons on a mailing list compiled by including those
who request in writing to be on the list, soliciting persons
for ‘“‘area lists”’ from participants in past permit pro-
ceedings in that area, and notifying the public of the op-
portunity to be put on the mailing list through periodic
publication in the public press and in such publications as
state-founded - newsletters, environmental bulletins, or
state law journals. The department may update the mailing
list from time to time by requesting written indication of
continued interest from those listed. The department ma y
delete from the list the name of any person who fails to res-
pond to such a request. .

(4) All public notices issued under this regulation shall
contain the following minimum information:

(2) Name and address of the department and division
processing the permit action for which notice is being
given;

(b) Name and address of the permittee or permit appli-

cant and, if different, of the facility or activity regulated by -

the permit;

(¢) A brief description of the business conducted at the
facility or activity described in the permit application or
the draft permit; :

(d) Name, address and telephone number of a person
from whom interested persons may obtain further in-

formation, including copies of the draft permit, statement

of basis or fact sheet, and the application; and
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(e) A brief description of the comment procedures re-
quired by subsections (5) and (8) of this section.

(f) In addition to the general public notice described in
paragraphs (a) to (e) of this subsection, the public notice
for a hearing under subsection (8) of this section shall be
given at least thirty (30) days before the hearing and shall
contain the following information: reference to the date of
previous public notices relating to the permit; date, time,
and place of the hearing; and a brief description of the
nature and purpose of the hearing, including the applicable
rules and procedures. v .

(5) [(d)] Public comments submitted in writing within
thirty (30) days after the date such information is made
avaijlable shall be considered by the department in its final
decision on the application. No later than ten (10) days
after the close of the public comment period, the applicant
may submit a written response to any comments submitted
by the public. The department shall consider the appli-
cant’s response in making its final decision. All comments
shall be made available for public inspection at the same
location in the region at which the department made
available preconstruction information relating to the pro-
posed source. .

(6) [(e)] The department shall take final action on an ap-
plication subject to this [sub]section by notifying the appli-
cant in writing of its approval, conditional approval, or
denial of the application, and shall set forth its reasons for
conditional approval or denial. Such notification shall be
made available for public inspection at the location in the
region at which the department made available
preconstruction information relating to the proposed
source or modification. The public shall be notified of the
department’s final action on an application subject to this
subsection by prominent advertisement in newspapers of
general circulation in each region in which the proposed
source or modification would be situated. The cost of such
advertisement shall be borne by the applicant.

(a) [1.] For sources subject to 401 KAR 51:017 [51:016E]
and for which a public hearing has been requested and
held, the department shall take final action within 150 days
after receipt of a complete application.

(b) [2.] For all other sources subject to this [sub]section,
the department shall take final action within ninety (90)
days after receipt of a complete application.

(7) [())] The department may extend each of the time
periods specified in subsections (2), (5) or (6) of this section
[paragraphs (b), (d) or (e) of this subsection] by no more
than thirty (30) days or such other period as agreed to by
the applicant and the department deems necessary. In ac-
cordance with Federal Regulation 40 CFR 52.21(r), the
department shall in no case exceed one (1) year from the
date of receipt of a complete application for taking final
action on an application subject to 401 KAR 51.0/7
[51:016E].

(8) (a) For sources subject to 401 KAR 51:017, the
department shall hold a public hearing whenever it finds,
on the basis of requests, a significant degree of public in-
terest in a draft permit(s). The department also may hold a
public hearing at its discretion, whenever, for instance,
such a hearing might clarify one (1) or more issues involved
in the permit decision. Public notice of the hearing shall be
given as specified in paragraphs (b) and (c) of this subsec-
tion. '

(b) Whenever a public hearing is to be held the depart-
ment shall designate a presiding officer for the hearing who
shall be responsible for its scheduling and orderly conduct.

(c) Any person may submit oral or written statements
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and data concerning a draft permit. Reasonable limits may
be set upon the time allowed for oral statements, and the
submission of statements in writing may be required. The
public comment period under subsection (5) of this section
shall automatically be extended to the close of any public
hearing under this subsection. The hearing officer may also
extend the comment period by so stating at the hearing.

(d) A tape recording or written transcript of the hearing
shall be made available to the public at a reasonable
reproduction cost.

[(4) This subsection shall apply to the proposed con-
struction, modification, alteration or reconstruction of any
source that is not subject to subsection (3) of this section.]

[(a) Within thirty (30) days after receipt of an applica-
tion to construct, reconstruct, modify, or alter, or any ad-
dition to such application, the department shall advise the
owner or operator of any deficiency in the information
submitted in support of the application. In the event of
such a deficiency, the date of receipt of the application for
the purpose of paragraph (b) of this subsection shall be the
date on which the department makes a determination that
the application is complete.]

[(b) Within thirty (30) days after receipt of a complete
application the department shall notify the applicant, in
writing of its approval, conditional approval, or denial of
the application, and shall set forth its reasons for condi-
tional approval or denial.]

[(c) The department may extend the time period
specified in paragraph (b) of this subsection by no more
than thirty (30) days or such other period as the depart-
ment deems necessary.]

Section 5. [4.] Permits and Compliance Schedules. (1)
Permits and compliance schedules issued hereunder shall
be subject to such terms and conditions set forth and em-
bodied in the permit or compliance schedule as the depart-
ment shall deem necessary to insure compliance with its
standards. Such terms and conditions may include
maintenance and availability of records relating to opera-
tions which may cause or contribute to air pollution in-
cluding periodic source or stack sampling of the affected
facilities.

(2) In the case of a transfer of ownership or name
change of a source, the new owner or owner respectively
shall abide by any current compliance schedule or permit
to operate issued by the department to the previous owner

or to the same owner under the previous source name [by

the department]. The new owner or owner shall notify the
department of the change in ownership and/or source
pname within ten (10) days following [of] the change in
ownership or source name and shall apply for a new permit
to operate in the event of a change in the name of the
source.

Section 6. [S5.] Exemptions. The provisions of this
regulation shall not apply to the following [affected
facilities]:

(1) Those affected facilities to which no regulation [stan-
dard] is applicable and [or] which emit an air pollutant to
which no ambient air quality standard applies.

(2) Incinerator with a charging rate of less than 500
pounds per hour.

(3) Internal combustion engines whether fixed or
mobile, and vehicles used for transport of passenger or
freight.

(4) Direct fired sources used for heating and ventilating.

(5) Those sources as set forth in 401 KAR 63:005.

(6) Indirect heat exchangers at a source with a total

capacity of less than fifty (50) million BTU per hour input
which use natural gas, liquid petroleum gas, or distillate
fuel oil as a main fuel or combinations of these as main and
standby fuel and which are not subject to the requirements
of 401 KAR 51:017 or 401 KAR 51:052.

(7) Publicly owned roads.

(8) Feed grain mills having a hammermill with a rated
capacity of [less than] ten (10) tons per hour or less, pro-
vided that the source does not include a grain dryer.

(9) Sawmills which produce only rough cut or dimen-
sional lumber from logs and which have a rated capacity of
1,500 board feet per hour or less provided the source does
not include an indirect heat exchanger or waste wood
burner subject to regulation in Title 401, Chapter 59 or 61.

(10) All sources except those subject to regulation in Ti-
tle 401, Chapter 57 or 401 KAR 63:020, whose potential to
emit is less than or equal to two (2) tons per year of the
following pollutants: particulate matter, suifur dioxide,
volatile organic compounds, nitrogen oxides or carbon
monoxide. This exemption shall not apply to sources of
volatile organic compounds located in urban counties
designated as non-attainment for ozone in 401 KAR
51:010.

Section 7. [6.] Source Obligation. (1) Any owner or
operator who constructs or operates a source or modifica-
tion not in accordance with the application submitted pur-
suant to this regulation or with the terms of any approval
to comstruct, or any owner or operator of a source or
modification subject to this regulation who commences
construction after June 6, 1979 without applying for and
receiving approval hereunder, shall be subject to ap-
propriate enforcement action as provided under KRS
224.994.

(2) Approval to construct shall become invalid if con-
struction is not commenced within twelve (12) months after
receipt of such approval, if construction is discontinued
for a period of six (6) months or more, or if construction is
not completed within a reasonable time. The department
may extend the twelve (12) month period upon a satisfac-
tory showing that an extension is justified. This provision
does not apply to the time period between construction of
the approved phases of a phased construction project; each
phase must commence construction within twelve (12)
months of the projected and approved commencement
date.

(3) Approval to construct shall not relieve any owner or
operator of the responsibility to comply fully with ap-
plicable provisions of the requirements of the department
i«.md any other requirements under local, state, or federal
aw. :

) JACKIE SWIGART, Secretary

ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.

SUBMIT COMMENT TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 50:055. General compliance requirements.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation
establishes requirements for compliance during shutdown
and malfunctions; establishes requirements for
demonstrating compliance with standards; establishes re-
quirements for compliance when a source is relocated
within the Commonwealth of Kentucky; and other general
compliance requirements.

Section 1. Emissions During Shutdown and Malfunc-
tion. (1) Emissions which, due to shutdown or malfunc-
tions, temporarily exceed the standard set forth by the
department shall be deemed in violation of such standards
unless the requirements of this section are satisfied and the
determinations specified in subsection (4) of this section
are made.

(2) When emissions during any planned shutdown and
ensuing startup will exceed the standards, the owner or
operator of the source shall notify the director or his
designee no later than three (3) days before the planned
shutdown. However, if the shutdown is necessitated by
events which the owner or operator could not reasonably
have foreseen three (3) days before the shutdown, then
such notification shall be given immediately following the
decision to shutdown. The notice shall be in writing and
shall specify the name of the air contaminant source, its
location, the address and telephone number of the person
responsible for the source, the reasons for and duration of
the proposed shutdown, the date and time for the action,
the physical and chemical composition, rate and concen-
tration of the emissions during such shutdown and ensuing
startup, the basis for determination that such shutdown is
necessary, and the measures which will be taken to
minimize the extent and duration of the emissions during
such shutdown and ensuing startup.

(3) When emissions due to malfunctions, unplanned
shutdowns or ensuing startups are or may be in excess of
the standards, the owner or operator shall notify the direc-
tor by telephone as promptly as possible, and shall cause
written notice when requested by the director to be sent to
the director. Such notice shall specify the name of the
source, its location, the address and telephone number of
the person responsible for the source, the nature and cause
of the malfunctions, or unplanned shutdown, the date and
time when the malfunction was first observed, the expected
duration, the nature of the action to be taken to correct the
malfunction, and an estimate of the physical and chemical
composition, rate and concentration of the emission.

(4) A source shall be relicved from compliance with the
standards set forth by the department if the director deter-
mines, upon a showing by the owner or operator of the
source, that:

(a) The malfunction or shutdown and ensuing startup
did not result from the failure by the owner or operator of

the source to operate and maintain properly the equip-
ment;
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(b) All reasonable steps were taken to correct, as ex-
peditiously as practicable, the conditions causing the emis-
sions to exceed the standards, including the use of off-shift
labor and overtime if necessary;

(¢} All reasonable steps were taken to minimize the emis-
sions and their effect on air quality resulting from the oc-
currence; )

(d) The excess emissions are not part of a recurring pat-
tern indicative of inadequate design, operation, or
maintenance; and

(e) The malfunction or shutdown and ensuing startup
was not caused entirely or in part by poor maintenance,
careless operation or any other preventable upset condi-
tions or equipment breakdown.

(5) The director shall notify the owner or operator of the
source of the determination made under this section no
later than sixty (60) days after the date that all information
required by this section has been submitted.

Section 2. Compliance with Standards and
Maintenance Requirements. (1) An owner or operator of
any affected facility subject to any standard within the
regulations of the Division of Air Pollution shall:

(a) In the case of a new source, demonstrate compliance
with the applicable standard(s) within sixty (60) days after
achieving the maximum production rate at which the af-
fected facility will be operated, but not later than 180 days
after initial startup of such facility;

(b) In the case of an existing source, demonstrate com-
pliance with the applicable standard before or on the date
that final compliance is required by the applicable com-
pliance schedule unless otherwise specified by regulation;
and

(c) Maintain the affected facility in compliance with all
applicable standards at all times subsequent to the date
that compliance is demonstrated.

(2) Compliance with standards in the regulations of the
Division of Air Pollution shall be demonstrated as follows:

(a) By performance tests as specified in the applicable
regulation and according to the requirements and excep-
tions provided in 401 KAR 50:045.

(b) By methods other than performance tests as provided
for by the applicable regulation.

(¢c) By methods acceptable to the department if the ap-
plicable regulation does not specify a performance test or
other method of determining compliance.

(3) Compliance with opacity standards in the regulations
of the Division of Air Pollution shall be determined by
Method 9 of Appendix A of 40 CFR 60, filed by reference
in 401 KAR 50:015, except as may be provided for by
regulation for a specific category of sources. Opacity
readings of portions of plumes which contain condensed,
uncombined water vapor shall not be used for purposes of
determining compliance with opacity standards. The
results of continuous monitoring by transmissometer
which indicate that the opacity at the time visual observa-
tions were made was not in excess of the standard are pro-
bative but not conclusive evidence of the actual opacity of
an emission, provided that the source shall meet the burden
of proving that the instrument used meets (at the time of
the alleged violation), performance specification as re-
quired by the department, has been properly maintained
and (at the time of the alleged violation) calibrated, and
that the resulting data have not been tampered with in any
way.

(4) The opacity standards set forth in this regulation
shall apply at all times except during periods of startup,
shutdown, and as otherwise provided in the applicable
standard.
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(5) At all times, including periods of startup, shutdown
and malfunction, owners and operators shall, to the extent
practicable, maintain and operate any affected facility in-
cluding associated air pollution control equipment in a
manner consistent with good air pollution control practice
for minimizing emissions. Determination of whether ac-
ceptable operating and maintenance procedures are being
used will be based on information available to the depart-
ment which may include, but is not limited to, monitoring
results, opacity observations, review of operating and
maintenance procedures, and inspection of the source.

(6) Adjustment of opacity standards for emissions from
a stack or a control device:

(a) An owner or operator of an affected facility may re-
quest the department to determine opacity of emissions
from the affected facility during the initial performance
tests. Fugitive emissions are not subject to the provisions
of this subsection.

{b) Upon receipt from such owner or operator of the
written report of the results of the performance tests, the
department will make a finding concerning compliance
with opacity and other applicable standards. If the depart-
ment {inds that an alfected facility is in compliance with all
applicable standards for which performance tests are con-
ducted, but during the time such performance tests are be-
ing conducted fails to meet any applicable opacity stan-
dard, the department shall notify the owner or operator
and advise him that he may petition the department within
ten (10) days of receipt of notification to make appropriate
adjustment to the opacity standard for the affected facili-
ty.
(c) The department will grant such a petition upon a
demonstration by the owner or operator that the affected
facility and associated air pollution control equipment
were operated and maintained in 2 manner to minimize the
opacily of emissions during the performance tests; that the
performance tests were performed under the conditions
established by the department; and that the affected facili-
ty and associated air pollution control equipment were in-
capable of being adjusted or operated to meet the ap-
plicable opacity standard.

(d) The department will ¢stablish an opacity standard
for the alfecied facility mecting the above requirements at
a level at which the source will be able, as indicated by the
performance and opacity tests, to meet the opacitly stan-
dard at all times during which the source is meeting the
mass or concentration emission standard.

Section 3. Shutdown and Relocation. (1) Any affected
facility commencing operations after a shutdown for six (6)
months shall demonstrate compliance with the applicable
standard(s) within sixty (60) days after achieving the max-
imum production rate at which the affected facility will be
operated, but not later than 180 days after commencing
operations.

(2) Any source located within the Commonwealth of
Kentucky and moved to another location involving a
change of address shall be subject to applicable regulations
at the new location or to regulations which were applicable
at the original location, whichever is the more stringent.

Section 4. Circumvention. No owner or operator sub-
iect to the provisions of the regulations of the Division of
Air Pollution shall build, erect, install, or use any article,
machine, equipment or process, the use of which conceals
an emission which would otherwise constitute a violation
of an applicable standard. Such concealment includes, but
is not limited to, the use of gaseous diluents to achieve
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compliance with an opacity standard or with a standard
which is based on the concentration of a pollutant in the
gases discharged to the atmosphere.

Section 5. Prohibition of Air Pollution. No person shall
permit or cause air pollution as defined in 401 KAR 50:010
in violation of regulations promulgated by the department.

[Section 6. Alternative Emission Reduction Options. (1)
Applicability:]

[(a) The provisions of this section shall apply to all af-
fected facilities within a source emitting the same or com-
parable pollutants which commenced before the classifica-
tion date defined below and:]

[1. Are in compliance with all applicable emission
limitations or on schedule with an order containing a plan
and timetable for compliance issued by the department and
approved by the U.S. EPA;]

[2. Are subject to a court decree in an action in which
the U.S. EPA was a party or which decree the U.S. EPA
has found to be satisfactory and such decree contains a
schedule for compliance and allows for timely modifica-
tion of the decree without delay in the final compliance
date; or]

[3. Are required to meet a compliance timetable contain-
ed in a regulation in Title 401, Chapter 61.]

{(b) The provisions of this section shall not apply to af-
fected facilities which:]

[1. Are subject to standards under Title 401, Chapler 57
or 401 KAR 63:020;]

[2. Are subject to standards of performance under 401
KAR 63:010, unless such fugitive emissions have been ac-
curately quantified and their air quality impact predicted
by methods approved by the department;]

[3. Are subject to federal new source performance stan-
dards pursuant under 40 CFR 60;]

[4. Are subject to standards established pursuant to
either Title 401, Chapter 51, or standards established pur-
suant to 40 CFR 52.21 or 40 CFR 51 Appendix 3; or]

[5. Emit or may emit fugitive soil.]

[(2) Definitions. As used in this regulation zll terms not
defined herein shall have the meaning given them in 40}
KAR 50:010.]

{(a) “Classification date”” means the cffective date of
this regulation.]

{(b) “‘Fugitive soil’’ means particulate matter composed
of soil which is uncontaminated by pollutants resulting
from industrial activity. Fugitive soil may include emis-
sions from haul roads, wind erosion of exposed soil sur-
faces and soil storage piles, and other activities in which
soil is either removed, stored, transported, or
redistributed.]

[(c) “Permanent,” as applied to shutdown of affected
facilities subject to Title 401, Chapters 59 and 61, means a
period of five (5} years from shutdown for complying and
eighteen (18) months from shutdown for non-complying
affected facilities.]

[(3) Method for determining allowable emission rate:]

[(a) A source may petition the department 1o establish
an allowable emission rate for each pollutant subject to
standards of performance under Title 401, Chapters 39 and
61 except as provided in subsection (I)(b) of this section.
This source allowable emission rate may be apportioned to
the affected facilities at the source subject to regulation for
that pollutant without regard to the individual pollutant
emission rate allowed each affected facility under Title
401, Chapters 59 and 61, provided that the conditions
specified in paragraph (b) 1, 2, and 3 of this subsection are
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met. Such source allowable emission rate shall be deter-
mined according to the formula given in Appendix A to
this regulation.]

[(b) The source emission rate determined in paragraph
(a) of this subsection may be apportioned among the af-
fected facilities included in the procedure subject to the
following demonstrations by the source owner or
opcerator:]

[1. The applicable ambient air quality standards con-
tained in Title 401, Chapter 53, shall be attained and main-
tained after the apportioning of emissions among the af-
fected facilities. Air quality modcls and procedures
specified in 401 KAR 50:040 shall be used, as applicable.]

[2. The ambient air quality resulting from the use of the
apportioned emissions shall be equal to or better than the
ambicnt air quality which would have resulted through
compliance of cach affected facility with its individual
emission limitation as contained in Title 401, Chapters 59
and 61. Air quality models and procedures specified in 401
KAR 50:040 shall be used as applicable.]

|3. The allowable emission rate apportioned to any new
or modified affected facility commenced on or after the
classification date of an applicable standard of per-
formance contained in Title 401, Chapter 59, shall not ex-
ceed the emission rate allowed that new or modified af-
fected facility in that standard of performance.]

J{c) Subsequent to a successful demonstration that the
requirements of paragraph (b) of this subsection have been
fully met, the source owner or operator may petition the
department to designate the individual apportioned emis-
sion rate as the alternate emission limitation for each af-
fected facility under the requirements of the department.
Such designation shall be in accordance with the pro-
cedures contained in subsection (5) of this section.]

[(d) At no time subsequent to the designation of the
alternate emission limitations by the department, shall the
owner or operator of the source allow the total emissions
(in pounds of effluent per hour) from all affected facilities
included in the calculation of paragraph (a) of this subsec-
tion to cxceed the source allowable emission rate estab-
lished under paragraph (a) of this subsection.]

[{¢) AL no time subsequent to the apportioning of cmis-
sions shall any individual affected facility within the source
exceed the alternate emission limitation established for it
under paragraph (¢) of this subscction.]

[(4) Monitoring and testing:}

I{a) The department shall require such recordkeeping,
monitoring of operations, continuous emissions and/or
ambient monitoring as may be necessary to demonstrate to
the satisfaction of the department that the requirements of
subsection (3)(d) and (e) of this section shall and will be
met under actual conditions of operation of the source.]

[(b) The department may require that each individual
affected facility assigned an alternate emissions limitation
under subsection (3)(c) of this section demonstrate com-
pliance with the applicable alternate emission limitation
through performance tests. Such tests shall be conducted
using reference methods and procedures prescribed for
that particular affected facility under the standard of per-
formance applicable to it in Title 401, Chapters 59 and 61.]

[(5) Enforcement:]

[(a) The source emission rate established under subsec-
tion (3)(a) of this section, the alternate affected facility
emission limitation established under subsection (3)(¢) of
this section, and all applicable recordkeeping, monitoring
and testing requirements under subsection (4) of this sec-
tion shall be identified as conditions of an order or a per-
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mit issued by the department subject to prior written ap-
proval of the order or permit by the U.S. EPA.]

[(b) The order or permit issued by the department under
paragraph (a) of this subsection shall be null and void on
permanent shutdown of any affected facility for which an
alternate emission limitation has been established by the
department under subsection (3) of this section.]

[(c) Final compliance dates contained in any order or
permit issued pursuant to paragraph (a) of this subsection
shall provide for the most expeditious compliance with the
alternate emissions limitations contained in the order or
permit, as applicable. In no case shall the final compliance
date for any affected facility identified in the order or per-
mit exceed the final compliance date for that affected
facility under the applicable standard of performance con-
tained in Title 401, Chapters 59 and 61, or under an order
previously issued to the source by the department.]

[(d) Failure of a source owner or operator to comply
with the conditions of the order or permit issued pursuant
to paragraph (a) of this subsection shall subject the owner
or operator Lo any or all enforcement actions provided for
under 401 KAR 50:060.]

IAPPENDIX A TO 401 KAR 50:055

Determination of source allowable emission rate

R

Where:

F = source allowable emission rate in pounds per
hour of a particular pollutant.

Ei = allowable emission rate contained in applicable
standard of performance for the ith process or affected
facility in pounds of that pollutant per hour at rated
capacity.

N = total number of processes, operations, or af-
fected facilities for which individual emission fimita-
tions apply pursuant to Title 401, Chapters 59 and 6]
for the same or comparable pollutant.]

JACKIE SWIGART, Secretary

ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.

SUBMIT COMMENT TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601 .

See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 51:010. Autainment status designations.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement and control of air pollution. This regulation
designates the status of all areas of the Commonwealth of
Kentucky with regard to attainment of the ambient air
quality standards.

Section 1. Attainment Status Designations. (1) The at-
tainment status of areas of the Commonwealth of Ken-
tucky with respect to the ambient air quality standards for
particulates, sulfur dioxide, carbon monoxide, ozone and
nitrogen oxides are as listed in Appendices A through E of
this regulation.

(2) Within sixty (60) days of revision by the U.S. En-
vironmental Protection Agency of a national ambient air
quality standard, the department shall review applicable
data and submit to the U.S. EPA a revision to the
attainment—non-attainment list pursuant to Section
107(d)(1) of the Clean Air Act.

(3) Whenever the air quality status in Appendices A
through E of this regulation has been described by the
generally inclusive term “‘Rest of State,’’ that portion of
the state so identified shall be deemed to be designated on a
county-by-county basis.

Section 2. Attainment Timetable. Primary and second-
ary ambient air quality standards shall be attained as ex-
peditiously as practicable, however, primary ambient air
quality standards shall be attained no later than December
31, 1982 in non-attainment areas with respect to the
pollutants for which the area is non-attainment. The above
date shall be extended to December 31, 1987 for ozone and
carbon monoxide for those areas granted such an extension
by the U. S. EPA.
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APPENDIX A TO 401 KAR 51:010

ATTAINMENT STATUS DESIGNATIONS FOR
TOTAL SUSPENDED PARTICULATES

DoesNot DoesNot

Meet Meet Better
Primary  Secondary Than
Designated Areas Standards Standards Standards
Bell County X X
Boyd County X X
That portion of Buliitt Co.
In Shepherdsville X X
That portion of Campbeli Co.
in Newport X X
That portion of Daviess Co.
in Owensboro X X
That portion of Henderson Co.
in Henderson X X
Jefferson County X X
That portion of Lawrence Co.
in Louisa X X
McCracken County X X
Marshall County X
That portion of Madison Co.
in Richmond X X
Muhlenberg County X X
That portion of Perry Co.
in Hazard X X
That portion of Pike Co.
in Pikeville X X
That portion of Whitley Co.
in Corbin X X
Rest of State X

APPENDIX B TO 401 KAR 51:010

ATTAINMENT STATUS DESIGNATIONS

FOR SULFUR DIOXIDE
Does Not  Does Not
Meet Meet Better
Primary  Secondary Than
Designated Areas Standards Standards Standards
That portion of Boyd County
south of the Northern UTM
line 4251 Km X X
That portion of Daviess Co.
in Owensboro X
Greenup County X
That portion of Henderson Co.
in Henderson X
Jefferson County X X
McCracken County [X] X
Muhlenberg County X X
Webster County X1 X1 X
Rest of State X
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APPENDIX CTO 401 KAR 51:010

ATTAINMENT STATUS DESIGNATIONS
FOR CARBON MONOXIDE

Cannot Be Classified

Does Not Meet or Better Than

Designated Area Primary Standards Standards
Jefferson County X
Rest of State X

APPENDIX D TO 401 KAR 51:010
ATTAINMENT STATUS DESIGNATIONS

FOR OZONE

Does Not Meet Better Than ~ Cannot Be
Designated Area Primary Standards Standards Classified
Boone County X
Boyd County X
Caldwell County X
Calloway County X
Campbell County X
Christian County X
Fayette County X
Jefferson County X
Kenton County X
Trigg County X
Rest of State X
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[APPENDIX D TO 401 KAR 51:010

ATTAINMENT STATUS DESIGNATIONS
FOR OZONE

Does Not Meet Better Than
Primary Standards Standards
Anderson County X
Ballard County X
Boone County X
Boyd County X
Boyle County
Campbell County X
Carlisle County
Casey County
Crittenden County
Daviess County
Fayette County X
Graves County
Garrard County
Hancock County
Henderson County
Hopkins County
Jefferson County X
Jessamine County
Kenton County X
Laurel County
Lincoln County
Livingston County
Lyon County
McCracken County
McCreary County
McLean County
Madison County
Marion County
Marshall County
Mercer County
Muhlenberg County
Ghio County
Pulaski County
Rockcastle County
Russell County
Union County
Washington County
Wayne County
Webster County
Whitley County
Woodford County
Rest of State X]

Cannot Be

Designated Area Classified

XK XX X X XX X X hed

>

MR IR DK X XXX XX X XXX XXX XX

APPENDIX E TO 401 KAR 51:010

ATTAINMENT STATUS DESIGNATIONS
FOR NITROGEN OXIDES

Cannot Be Classified
Does Not Meet or Better Than
Primary Standards Standards
Statewide X

Designated Area

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.
'SUBMIT COMMENT TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of

Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESQURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 59:018. New stationary gas turbines.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation

provides for the control of emissions from new stationary
gas turbines.

Section 1. Applicability. The provisions of this regula-
tion are applicable to the following affected facilities: all
stationary gas turbines with a heat input at peak load equal
10 or greater than 10.7 gigajoules per hour, (ten (i0)
million BTU/hr) based on the lower heating value of the

fuel fired, which commenced on or after the classification
date defined below.

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given them
in 401 KAR 50:010.

(1) ““Stationary gas turbine’’ means any simple cycle gas
turbine, regenerative cycle gas turbine or any gas turbine
portion of a combined cycle steam/electric generating
system that is not self propelled. It may, however, be
mounted on a vehicle for portability.

(2) “*Simple cycle gas turbine’’ means any stationary gas
turbine which does not recover heat from the gas turbine
exhaust gases to preheat the inlet combustion air to the gas
wrbine, or which does not recover heat from the gas tur-
bine exhaust gases to heat water or generate steam.

(3) “Regenerative cycle gas turbine’”” means any sta-
tionary gas turbine which recovers heat from the gas tur-
bine exhaust gases to preheat the inlet combustion air to
the gas turbine.

(4) “Combined cycle gas turbine’” means any stationary
gas turbine which recovers heat from the gas turbine ex-
haust gases to heat water or generate steam.

(5) “Emergency gas turbine’’ means any stationary gas
turbine which operates as a mechanical or electrical power
source only when the primary power source for a facility
has been rendered inoperable by an emergency situation.

(6) “Ice fog” means an atmospheric suspension of
highly reflective ice crystals.

(7) “ISO (International Standard Organization) stan-
dard day conditions’’ means 288 degrees Kelvin, sixty (60)
percent relative humidity and 101.3 kilopascals pressure.

(8) “Efficiency”” means the gas turbine manufacturer’s
rated heat rate at peak load in terms of heat input per unit
of power output based on the lower heating value of the
fuel.

(9) “Peak load”” means 100 percent of the manufac-
turer’s design capacity of the gas turbine at ISO standard
day conditions.

(10) ““Base load”’ means the load leve] at which a gas tur-
bine is normally operated.

(11) “Fire-fighting turbine”” means any stationary gas
turbine that is used solely to pump water for extinguishing
fires.

(12) “Turbines employed in oil/gas production or

oil/gas transportation” means any stationary gas turbine
used to provide power to extract crude oil/natural gas
from the earth or to move crude oil/natural gas, or pro-
ducts refined from these substances through pipelines.

(13) “Metropolitan statistical area’” (MSA) means any
area defined as such by the U.S. Department of Com-
merce.

(14) “Offshore platform gas turbines’” means any sta-
tionary gas turbine located on a platform in an ocean.

(135) “Garrison facility”” means any permanent military
installation.

(16) “*Gas turbine model”” means a group of gas turbines
having the same nominal air flow, combustor inlet
pressure, combustor inlet temperature, firing temperature,
turbine inlet temperature and turbine inlet pressure.

(17) “Electric utility stationary gas turbine’” means any
stationary gas turbine constructed for the purpose of sup-
plying more than one-third (14) of its potential eleciric out-
put capacity to any utility power distribution system for
sale.

(18) ““Emergency fuel” is a fuel fired by a gas turbine
only during circumstances, such as natural gas supply cur-
tailment or breakdown of delivery system, that make it im-
possible to fire natural gas in the gas turbine.

(19) [(17)] “Classification date” means October 3, 1977.

Section 3. Standard for Nitrogen Oxides. (1) On and
after the date on which the performance test required to be
conducted by 401 KAR 50:045 is completed, every owner
or operator subject to the provisions of this regulation
shall comply with one (1) of the following as specified in
subsections (2) to (4) of this section, except as provided in
subsections (5) to (12) [(9}] of this section.

(a) No owner or operator subject to the provisions of
this regulation shall cause to be discharged into the at-
mosphere from any stationary gas turbine, any gases which
contain nitrogen oxides in excess of the standard set forth
in the formula in Appendix A of this regulation.

(b) No owner or operator subject to the provisions of
this regulation shall cause to be discharged into the at-
mosphere from any stationary gas turbine, any gases which
contain nitrogen oxides in excess of the standard set forth
in Appendix B of this regulation.

(c) F shall be defined according to the nitrogen content
of the fuel as set forth in the table in Appendix C of this
regulation, or manufacturers may develop custom fuel-
bound nitrogen allowances for each gas turbine model they
manufacture. These fuel-bound nitrogen allowances shall
be substantiated with data and must be approved for use
by the department before the initial performance test re-
quired by 401 KAR 50:045.

{2) Electric utility stationary gas turbines with a heat in-
put at peak load greater than 107.2 gigajoules per hour
(100 million BTU/hr) based on the lower heating value of
the fuel fired [except as provided in subsection (4) of this
section] shall comply with the provisions of subsection
(1)(a) of this section.

(3) Stationary gas turbines with a heat input at peak load
equal to or greater than 10.7 gigajoules per hour (ten (10)
million BTU/hr) but less than or equal to 107.2 gigajoules
per hour (100 million BTU/hr) based on the lower heating
value of the fuel fired, shall comply with the provisions of
subsection (1)(b) of this section.

(4) Srationary gas turbines with a manufacturer’s rated
base load at ISO conditions of thirty (30) megawatts or less
except as provided in subsection {2) of this section shall
comply with subsection (I)(b) of this section. [Stationary
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gas turbines employed in oil/gas production or oil/gas’

transportation and not located in MSAs, and offshore
platform turbines shall comply with the provisions of
subsection (1)(b) of this section.]

(5) Stationary gas turbines with a heat input at peak load
equal to or greater than 10.7 gigajoules per hour (ten (10)
million BTU/hr) but less than or equal to 107.2 gigajoules
per hour (100 million BTU/hr) based on the lower heating
value of the fuel fired and that have commenced construc-
tion prior to October 3, 1982 are exempt from subsection
(1) of this section.

(6) Stationary gas turbines using water or steam injec-
tion for control of NOx emissions are exempt from subsec-
tion (1) of this section when ice fog is deemed a traffic
hazard by the owner or operator of the gas turbine.

(7) Emergency gas turbines, military gas turbines for use
in other than a garrison facility, military gas turbines in-
stalled for use as military training facilities, and fire
fighting gas turbines are exempt from subsection (1) of this
section.

(8) Stationary gas turbines engaged by manufacturers in
research and development of equipment for both gas tur-
bine emission control techniques and gas turbine efficiency
improvements are exempt from subsection (1) of this sec-
tion on a case-by-case basis as determined by the depart-
ment.

(9) Exemptions from the requirements of subsection (1)
of this section will be granted on a case-by-case basis as
determined by the department in specific geographical
areas where mandatory water restrictions are required by
governmental agencies because of drought conditions.
These cxemptions will be allowed only while the man-
datory water restrictions are in effect.

(10) Stationary gas turbines with a heat input at peak
load greater than 107.2 gigajoules per hour (100 million
BTU/hour) that commenced construction, modification,
or reconstruction between the dates of October 3, 1977,
and January 27, 1982, and were required to comply with
subsection (1)(a), except electric utility stationary gas tur-
bines, are exempt from subsection (1) of this section.

(11) Stationary gas turbines with a heat input greater
than or equal to 10.7 gigajoules per hour (ten (10) million
BTU/hour) when fired with natural gas are exempt from
subsection (1)(b) of this section when being fired with an
emergency fuel.

(12) Regenerative cycle gas turbines with a heat input
less than or equal to 107.2 gigajoules per hour (100 million
BTU/hour) are exempt from subsection (1) of this section.

Section 4. Standard for Sulfur Dioxide. On and after
the date on which the performance test required to be con-
ducted by 401 KAR 50:045 is completed, every owner or
operator subject to the provisions of this regulation shall
comply with one (1) of the following conditions:

(1) No owner or operator subject to the provisions of
this regulation shall cause to be discharged into the at-
mosphere from any stationary gas turbine any gases which
contain sulfur dioxide in excess of 0.015 percent by volume
at fifteen (15) percent oxygen and on a dry basis; or

(2) No owner or operator subject to the provisions of
this regulation shall burn in any stationary gas turbine any

fuel which contains sulfur in excess of 0.8 percent by
weight.

Section 5. Monitoring of Operations. (1) The owner or
operator of any stationary gas turbine subject to the provi-
sions of this regulation and using water injection to control
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NOx emissions shall install and operate a continuous
monitoring system to monitor and record the fuel con-
sumption and the ratio of water to fuel being fired in the
turbine. This system shall be accurate to within plus or
minus five (5) percent and shall be approved by the depart-
ment.

(2) The owner or operator of any stationary gas turbine
subject to the provisions of this regulation shall monitor
sulfur content and nitrogen content of the fuel being {ired
in the turbine. The frequency of determination of these
values shall be as follows:

(a) If the turbine is supplied its fuel from a bulk storage
tank, the values shall be determined on each occasion that
fuel is transferred to the storage tank from any other
source.

(b) If the turbine is supplied its fuel without intermediate
bulk storage the values shall be determined and recorded
daily. Owners, operators or fuel vendors may develop
custom schedules for determination of the values based on
the design and operation of the affected facility and the
characteristics of the fuel supply. These custom schedules
shall be substantiated with data and must be approved by
the department before they can be used to comply with this
subsection.

(3) For the purpose of reports required under 401 KAR
59:005, Section 3, periods of excess emissions that shall be
reported are defined as follows:

(a) Nitrogen oxides. Any one (1) hour period during
which the average water-to-fuel ratio, as measured by the
continuous monitoring system, falls below the water-to-
fuel ratio determined to demonstrate compliance with Sec-
tion 3 by the performance test required in 401 KAR 50:045
or any period during which the fuel-bound nitrogen of the
fuel is greater than the maximum nitrogen content allowed
by the fuel-bound nitrogen allowance used during the per-
formance test required in 401 KAR 50:045. Each report
shall include the average water-to-fuel ratio, average fuel
consumption, ambient conditions, gas turbine load, and
nitrogen content of the fuel during the period of excess
emissions, and the graphs or figures developed under Sec-
tion 6(1).

(b) Sulfur dioxide. Any daily period during which the
sulfur content of the fuel being fired in the gas turbine ex-
ceeds 0.8 percent.

{c) Ice fog. Each period during which an exemption pro-
vided in Section 3(7} is in effect shall be reported in writing
to the department quarterly. For each period the ambient
conditions existing during the period, the date and time the
air pollution control system was deactiviated, and the date
and time the air pollution control system was reactiviated
shall be reported. All quarterly reports shall be postmarked
by the thirtieth (30th) day following the end of each calen-
dar quarter.

(d) Emergency fuel. Each period during which an ex-
emption provided in Section 3(11) is in effect shall be in-
cluded in the report required under 401 KAR 59:005, Sec-
tion 3. For each period, the type, reasons, and duration of
the firing of the emergency fuel shall be reported.

Section 6. Test Methods and Procedures. (1) The
reference methods in Appendix A of 40 CFR 60, filed by
reference in 401 KAR 50:015, except as provided for in 401
KAR 50:045, shall be used to determine compliance with
the standards prescribed in Section 3 as follows:

(a) Reference Method 20 for the concentration of
nitrogen oxides and oxygen. For affected facilities in this

regulation, the span value shall be 300 parts per million of
nitrogen oxides.

Volume 8, Number 10— April 1, 1982




1048

1. The nitrogen oxide emission level measured by
Reference Method 20 shall be adjusted to ISO standard
day conditions by the ambient condition correction factor
in Appendix D of this regulation. The adjusted NOx
emission level shall be used to determine compliance with
Section 3.

2. Manufacturers may develop custom ambient condi-
tion correction factors for each gas turbine model they
manufacture in terms of combustor inlet pressure, ambient
air pressure, ambient air humidity and ambient air
temperature to adjust the nitrogen oxides emission level
measured by the performance test as provided for in 401
KAR 50:045 to ISO standard day conditions. These am-
bient condition correction factors shall be substantiated
with data and must be approved for use by the department
before the initial performance test required by 401 KAR
50:045.

3. The water-to-fuel ratio necessary to comply with Sec-
tion 3 will be determined during the initial performance
test by measuring NOx emissions using Reference Method
20 and the water-to-fuel ratio necessary to comply with
Section 3 at thirty (30), fifty (50), seventy-five (75) and 100
percent of peak load or at four (4) points in the normal
operating range of the gas turbine, including the minimum
point in the range and peak load. All loads shall be cor-
rected to ISO conditions using the appropriate equations
supplied by the manufacturer.

(b) The analytical methods and procedures employed to
determine the nitrogen content of the fuel being fired shall
be approved by the department and shall be accurate to
within plus or minus five (5) percent.

(2) The method for determining compliance with Section
4, except as provided in 401 KAR 50:045, shall be as
follows:

(a) Reference Method 20 for the concentration of sulfur
dioxide and oxygen; and

(b) ASTM D 2880-78 for the sulfur content of liquid
fuels and ASTM D 1072-56 (75) for the sulfur content of
gaseous fuels. These methods shall also be used to comply
with Section 5(2). ASTM designations are filed by
reference in 401 KAR 50:015.

(3) Analysis for the purpose of determining the sulfur
content and the nitrogen content of the fuel as required by
Section 5(2) may be performed by the owner/operator, a
service contractor retained by the owner/operator, the fuel
vendor, or any other qualified agency provided that the
analytical methods employed by these agencies comply
with the applicable subsections of this section.

APPENDIX A TO 401 KAR 59:018

Formula for NO« Standard
Using 2 75 ppm Emission Limitation

STD = 0.0075(14.4/Y) + F
Where:

STD = allowable NOx emissions (percent by volume at
fifteen (15) percent oxygen and on a dry basis).

Y = manufacturer’s rated heat rate at manufacturer’s.
rated load (kilojoules per watt hour) or, actual measured
heat rate based on lower heating value of fuel as measured
at actual peak load for the facility. The value of Y shall not
exceed 14.4 kilojoules per watt hour. Y shall be determined
on a dry basis, at ISO conditions.

F = NOx emission allowance for fuel-bound nitrogen as
defined in Appendix C of this regulation.
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APPENDIX B TO 401 KAR 59:018

Formula for NOx Standard Using
a 150 ppm Emission Limitation

STD = 0.0150 (14.4/Y) + F
Where:

STD = allowable NOx.emission (percent by volume at
fifteen (15) percent oxygen and on a dry basis).

Y = manufacturer’s rated heat rate at manufacturer’s
rated peak load (kilojoules per watt hour), or actual
measured heat rate based on lower heating value of fuel as
measured at actual peak load for the facility. The value of
Y shall not exceed 14.4 kilojoules per watt hour. Y shall be
determined on a dry basis, at ISO conditions.

F = NO: emission allowance for fuel-bound nitrogen as
defined in Appendix C of this regulation.

APPENDIX C TO 401 KAR 59:018

Table of Fuel-Bound Nitrogen Levels versus
the Value of F as Used in Appendices A and B

Fuel-Bound Nitrogen F
(percent by weight) (NOx percent by volume)
N<0.015 0
0.015<N<0.1 0.04 ()
0.1<N<0.25 0.004 + 0.0067 (N-0.1)
N>0.25 0.005
Where:

N = the nitrogen content of the fuel (percent by
weight). i
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APPENDIX D TO 401 KAR 59:018

Ambient Condition Correction Factor
NOy =
(NOy  J(Pref/Pobs)0-3e19(Hobs-0.00633)(288°K /T o pp) 133

Where:

NOy = emissions of NOy at fifteen (15) percent ox-
ygen and ISO standard ambient conditions.

NO, bs = measured NO, emissions at fifteen (15)
0
percent oxygen ppmv.

Pref = reference combustor inlet absolute pressure at
101.3 kilopascals ambient pressure at 59°F.

Pops = measured combustor inlet absolute pressure
at test ambient pressure.

Hyps = specific humidity of ambient air at test.

e = transcendental constant (2.718).

TaMB = temperature of ambient air at test.

JACKIE SWIGART, Secretary

ADOPTED: March9, 1982

RECEIVED BY LRC: March 10, 1982 at 3:30 p.m.

SUBMIT COMMENTS TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESOUCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 59:101. New bulk gasoline plants.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation
provides for the control of hydrocarbon emissions from
new bulk gasoline plants.

Section 1. Applicability. The provisions of this regula-
tion shall apply to each affected facility which commenced
on or after the classification date defined below which is
located:

(1) In an urban county designated non-attainment for
ozone under 401 KAR 51:010; or

(2) In any other county and is a part of a major source of
volatile organic compounds.
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Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given to
them in 401 KAR 50:010.

(1) “Affected facility”” means a bulk gasoline plant.

(2) “Bulk gasoline plant” means a facility for the
storage and dispensing of gasoline that employs tank
trucks, trailers, railroad cars, or other mobile non-marine
vessels for both incoming and outgoing gasoline transfer
operations.

(3) “Gasoline’’ means any petroleum distillate having a
Reid vapor pressure of 4.0 pounds per square inch or
greater used as a fuel for internal combustion engines.

(4) “‘Bottom-fill system’ means a system of filling
transport vehicle tanks through an opening that is flush
with the bottom of the transport vehicle tank.

(5) “Vapor balance system’ means a combination of
pipes or hoses which create a closed system between the
vapor spaces of an unloading tank and a receiving tank
such that vapors displaced from the receiving tank are
transferred to the tank being unloaded.

(6) ““Submerged fill tube system’’ means a fill tube the
discharge of which is entirely submerged when the liquid
level is six (6) inches above the bottom of the transport
vehicle tank.

(7) “Classification date”” means June 29, 1979 [the ef-
fective date of this regulation].

(8) “Transport vehicle’” means tank trucks, trailers, or
railroad tank cars.

Section 3. Standard for Hydrocarbons. (1) The owner
or operator of an affected facility shall install, maintain,
and operate:

(a) Stationary storage tank control devices according to
the provisions of 401 KAR 59:050 and/or 401 KAR 61:050.

(b) A vapor balance system for:

I. Filling of stationary storage tanks from transport
vehicle tanks; and

2. Filling of transport vehicle tanks from stationary
storage tanks.

(¢) For loading into transport vehicle tanks either:

1. A submerged fill tube system; or

2. A bottom-fill system.

(2) The vapor balance system shall be equipped with fit-
tings which are vapor tight and will automatically close
upon disconnection so as to prevent the release of organic
material,

(3) The cross-sectional area of the vapor return hose
must be at least fifty (50) percent of the cross-sectional area
of the liquid fill line and free of flow restrictions.

(4) The vapor balance system must be equipped with in-
terlocking devices which prevent transfer of gasoline until
the vapor return hose is connected.

(5) Transport vehicle tank hatches shall be closed at all
times during loading operations.

(6) There shall be no leaks from the pressure/vacuum
relief valves and hatch covers of the stationary storage
tanks or transport vehicle tanks during loading.

(7) The pressure relief valves on storage vessels and tank
trucks or trailers shall be set to release at no less than 0.7
psig unless a lower setting is required by applicable fire
codes.

(8) The owner or operator shall not load gasoline into
any transport vehicle or receive gasoline from any
transport vehicle which does not have proper fittings for
connection of the vapor balance system, nor shall the
owner or operator load or receive gasoline unless the vapor
balance system is properly connected and in good working
order. Except as provided in subsection (9) of this section
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the fittings on the transport vehicle tanks must be vapor
tight and automatically close upon disconnection so as to
prevent the release of organic material.

(9) The following shall apply to the loading of a
transport vehicle tank by means of a submerged fill tube
system:

(a) When inserted into the tank, the submerged fill tube
system must form a vapor tight seal with the tank.

(b) Tank hatches are to be opened only for the minimum
time necessary to insert or remove the submerged fill tube
system.

{10) No owner or operator shall permit gasoline to be
spilled, discarded in sewers, stored in open containers, or
handled in any other manner that would result in evapora-
tion.

(11) On or after December 31, 1982, no owner or
operator of a bulk gasoline plant in an urban county sub-
Ject to this regulation shall allow loading or unloading of a
tank truck unless the following provisions are met:

(a) The tank truck has a valid Kentucky pressure-
vacuum test sticker as required by 401 KAR 63:031 attach-
ed and visibly displayed;

(b) The vapor balance system and associated equipment
are designed and operated to prevent gauge pressure in the
tank truck from exceeding 450 mm water (eighteen (18) in.
water) and prevent vacuum from exceeding 150 mm water
(six (6) in. water);

(c) A pressure tap or any equivalent system as approved
by the department is installed on the vapor balance system
so that a liquid manometer, supplied by the department,
can be connected by an inspector to the tap in order to
determine compliance with paragraph (b) of this subsec-
tion. The pressure tap shall be installed by the owner or
operator as close as possible to the connection with the
delivery tank, and shall consist of a one-quarter (¥) inch
tubing connector which is compatible with the use of three-
sixteenth (3/16) inch inside diameter plastic tubing;

(d) During loading or unloading operations there is no
reading greater than or equal to 100 percent of the lower
explosive Iimit (LEL, measured as propane) at a distance
of 2.5 centimeters around the perimeter of a potential leak
source as detected by a combustible gas detector using the
test procedure referenced in Section 5; and

(¢} During loading or unloading there are no avoidable
visible liquid leaks.

Section 4. The owner or operator may elect to use an
alternate control system if it can be demonstrated to the
department’s satisfaction that the alternate system will
achjeve equivalent control efficiency.

Section 5. Compliance. On or after December 31, 1982,
the test procedure as defined in Appendix B to “Control of
Volatile Organic Compound Leaks from Gasoline Tank
Trucks and Vapor Collection Systems’” (OAQPS 1.2-119,
U.S. EPA, Office of Air Quality Planning and Standards),
filed by reference in 401 KAR 50:015, or an equivalent pro-
cedure approved by the department, shall be used by the
department to determine compliance with the standard
prescribed in Section 3(11)(d) during inspections conducted
pursuant to KRS 224.033(10). On and after December 31,
1982, owners or operators of bulk plants in urban counties
shall keep records for two (2) years identifying the dates
and locations on the equipment at which volatile organic
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compound leakage exceeded the provisions of Section

3(11)(e).

JACKIE SWIGART, Secretary

ADOPTED: February 25, 1982

RECEIVED BY LRC: March 2, 1982 at 2:45 p.m.

SUBMIT COMMENTS TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESOUCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 59:175. New service stations.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation

provides for the control of volatile organic compound
emissions from new service stations.

_Section 1. Applicability. The provisions of this regula-
tion shall apply to each affected facility located in urban
counties designated non-attainment for ozone according to
401 KAR 51:010 which commenced on or after the
classification date defined below.

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given to
them in 401 KAR 50:010.

M “Affectec_i facility’”” means the gasoline storage tanks
at a service station.

(2) “‘Classification date’” means June 6, 1979.

(3) ““Service station’ means any public or private
fstakbhshment which dispenses gasoline into vehicle fuel
anks.

(4) “Submerged fill pipe”’ means any fill pipe the
discharge of which is entirely submerged when the liquid
level'xs six (6) inches above the bottom of the tank; or when
apphqd to a tank which is loaded from the side, shall mean
any fill pipe the discharge opening of which is entirely
submerged when the liquid level is two (2) times the fill
pipe diameter above the bottom of the tank.

(5) ““Vapor balance system’’ means a system which con-
ducts vapors displaced from storage tanks during filling

operations to the storage compartment of the transport
vehicle delivering the fuel.

(6) ““Vent line restriction’’ means:
. (a) Anorifice of one-half (1) to three-quarters (34) inch
inside diameter;

) A pressure-vacuum relief valve set to open at not less
than eight (8) oz. per square inch pressure and not less than
one-half (%2) oz. per square inch vacuum unless a different
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vacuum relief setting is required by safety or fire
authorities; or

(c) A vent shut-off valve which is activated by connec-
tion of the vapor return hose.

(7) ““Interlocking system’’ means devices which keep the
storage tank sealed unless the vapor hose is connected or
which prevent delivery of fuel until the vapor hose is con-
nected.

Section 3. Standard for Volatile Organic Compounds.
(1) The owner or operator of an affected facility shall in-
stall, maintain, and operate the following devices:

(a) Submerged fill pipe;

(b) Vent line restriction on the affected facility vent line;
and

(c) Vapor balance system with an interlocking system
and vapor tight connections on the liquid fill line and the
vapor return line. The cross-sectional area of the vapor
return hose must be at least fifty (50) percent of the liquid
fill hose, and free of flow restrictions to achieve acceptable
recovery. The size and design of the vapor return line and
connections, including coaxial systems, are subject to the
approval of the department.

(d) If the gasoline storage tank is equipped with a
separate gauge well, a gauge well drop tube shall be install-
ed which extends to within six (6) inches of the bottom of
the tank.

(2) The owner or operator may elect to use an alternate
control system if that system can be demonstrated to the
department’s satisfaction to achieve an equivalent control
efficiency.

(3) On or after December 31, 1982, the owner or

operator shall not allow any tank truck [transport vehicle]
to deliver fuel to an affected facility unless:

(a) The tank truck has a valid Kentucky pressure
vacuum ftest sticker as required by 401 KAR 63:031 attach-
ed and visibly displayed;

(b) The tank truck [until the transport vehicle] is proper-
ly connected to the vapor balance system or alternate con-
trol system; [.]

(¢) The vapor balance system and associated equipment
are designed and operated to prevent gauge pressure in the
tank truck from exceeding 450 mm water (eighteen (18) in.
water) and prevent vacuum from exceeding 150 mm water
(six (6) in. water);

(d) A pressure tap or any equivalent system as approved
by the department is installed on the vapor balance system
so that a liquid manometer, supplied by the department,
can be connected by an inspector to the tap in order to
determine compliance with paragraph (c) of this subsec-
tion. The pressure tap shall be installed by the owner or
operator as close as possible to the connection with the
delivery tank, and shall consist of a one-quarter (%) inch
tubing connector which is compatible with the use of three-
sixteenth (3/16) inch inside diameter plastic tubing;

(e) During such delivery there is no reading greater than
or equal to 100 percent of the lower explosive limit (LEL,
measured as propane) at a distance of 2.5 centimeters
around the perimeter of a potential leak source as detected
by a combustible gas detector using the test procedure
referenced in Section 4; and

(f) During such delivery there are no avoidable visible li-
quid leaks.

Section 4. Compliance. On or after December 31, 1982,
the test procedure as defined in Appendix B to ““Control of
Volatile Organic Compound Leaks from Gasoline Tank
Trucks and Vapor Collection Systems’’ (OAQPS 1.2-119,
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U.SEPA, Office of Air Quality Planning and Standards),
filed by reference in 401 KAR 50:015, or an equivalent pro-
cedure approved by the department, shall be used by the
department to determine compliance with the standard
prescribed in Section 3(3)(e) during inspections conducted
pursuant to KRS 224.033(10). On and after December 31,
1982, owners or operators of service stations shall keep
records for two (2) years identifying the dates and locations
on the equipment at which volatile organic compound
leakage exceeded the provisions of Section 3(3)(f).

Section 5. [4.] Exemptions. Any affected facility shall
be exempt from the provisions of Section 3 if the annual
throughput is less than or equal to 120,000 gal.

JACKIE SWIGART, Secretary

ADOPTED: February 25, 1982

RECEIVED BY LRC: March 2, 1982 at 2:45 p.m.

SUBMIT COMMENTS TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESOUCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 61:055. Existing loading facilities at bulk
gasoline terminals.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation
provides for the control of emissions from existing loading
facilities at bulk gasoline terminals.

Section 1. Applicability. The provisions of this regula-
tion shall apply to each affected facility commenced before
the classification date defined below which is located:

(1) In an urban county designated non-attainment for
ozone under 401 KAR 51:010; or

(2) In any county which is designated non-attainment or
unclassified under 401 KAR 51:010 and is a part of a major
source of volatile organic compounds.

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given them
in 401 KR 50:010.

(1) “Affected facility”” means the facilities at a bulk
gasoline terminal for loading gasoline into tank trucks,
trailers, railroad cars, or other non-marine mobile vessels.

(2) “Bulk gasoline terminal’’ means a facility for the
storage and dispensing of gasoline where incoming
gasoline loads are received by pipeline, marine tanks or
barge, and where outgoing gasoline loads are transferred

by tank trucks, trailers, raiiroad cars or other non-marine
mobile vessels.
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(3) ““Gasoline’’ means any petroleum distillate used as a
fuel for internal combustion engines and having a Reid
vapor pressure of 4.0 pounds per square inch or greater.

(4) “Classification date’’ means June 29, 1979 [the ef-
fective date of this regulation].

(5) “Kentucky pressure-vacuum test sticker’’ means a
sticker which is issued each year by the department, in ac-
cordance with the provisions of 401 KAR 63:031, to the
owner or operator of a gasoline tank truck or which may
be issued by a local air pollution control district within the
Commonwealth of Kentucky with an equivalent regulation
approved by the department and the U.S. EPA.

Section 3. Standard for Hydrocarbons. (1) No owner or
operator of any loading facility shall load gasoline unless
such facility is equipped with a vapor control system which
is in good working order and in operation.

(2) Loading shall be accomplished in such a manner that
all displaced vapor and air will be vented only to the vapor
collection system. Measures shall be taken to prevent liquid
drainage from the loading device when it is not in use or to
accomplish complete drainage before the loading device is
disconnected.

(3) No owner or operator shall permit the hydrocarbon
emissions from the vapor control device to exceed eighty
(80) milligrams per liter of gasoline loaded.

(4) No owner or operator shall open tank hatches or
allow hatches to be opened at any time during loading
operations if bottom-fill is practiced. If top-submerged fill
is practiced, the hatch is to be opened the minimum time
necessary to install and remove the submerged fill pipe and
associated vapor collection equipment.

(5) No owner or operator shall transfer gasoline to a
tank truck that does not have a valid Kentucky pressure-
vacuum test sticker attached and visibly displayed [permit
there to be any leak in the railroad cars, trailers, tank
trucks, pressure relief valves, or associated vapor collec-
tion. A leak is defined as a reading of ten (10) percent of
the lower explosive limit as propane on the portable
hydrocarbon detector (explosimeter) with the probe one (1)
centimeter from the source].

(6) No owner or operator shall permit gasoline to be
spilled, discarded in sewers, stored in open containers, or

handled in any other manner that would result in evapora-
tion.

(7) No owner or operator of an affected facility shall
aliow loading unless the following provisions are met:

(a) The vapor control system and associated eguipment
are designed and operated to prevent gauge pressure in the
tank truck from exceeding 450 mm water (eighteen (18) in.
water) and prevent vacuum from exceeding 150 mm water
(six (6) in. water);

(b) A pressure tap or any equivalent system as approved
by the department is installed on the vapor balance system
so that a liquid manometer, supplied by the department,
can be connected by an inspector to the tap in order to
determine compliance with paragraph (a) of this subsec-
tion. The pressure tap shall be installed by the owner or
operator as close as possible to the connection with the
delivery tank, and shall consist of a one-quarter (%) inch
tubing connector which is compatible with the use of three-
sixteenth (3/16) inch inside diameter plastic tubing;

(¢) During loading operations there is no reading greater
than or equal to 100 percent of the lower explosive limit
(LEL, measured as propane) at a distance of 2.5 cen-
‘timeters around the perimeter of a potential leak source as
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detected by a combustible gas detector using the test pro-
cedure referenced in Section 5; and

(d) During loading there are no avoidable visible liquid
leaks.

Section 4. Monitoring and Reporting Requirements.
The owner or operator shall conduct such monitoring of
operations and submit records as specified by the depart-
ment. The owner or operator shall keep records for two (2)
years identifying the dates and locations on the equipment
at which volatile organic compound leakage exceeded the
provisions of Section 3(7)(d).

Section 5. Compliance. (1) The design of the vapor con-
trol system is subject to the approval of the department.

(2) Kentucky Method 95, filed by reference in 401 KAR
50:015, shall be used to determine compliance with the
standard in Section 3.

(3) The test procedure as defined in Appendix B to
“Control of Volatile Organic Compound Leaks from
Gasoline Tank Trucks and Vapor Collection Systems’’
(OAQPS 1.2-119, U.S. EPA, Office of Air Quality Plan-
ning and Standards), filed by reference in 401 KAR 50:015,
or an equivalent procedure approved by the department,
shall be used by the department to determine compliance
with the standard prescribed in Section 3(7)(c) during in-
spections conducted pursuant to KRS 224.033(10).

Section 6. Compliance Timetable. The owner or
operator of an affected facility shall be required to com-
plete the following:

(1) Submit a final control plan for achieving compliance
with this regulation no later than September 1, 1979.

(2) Award the control system contract no later than
January 1, 1980.

(3) Initiate on-site construction or installation of emis-
sion control equipment no later than July 1, 1980.

(4) On-site construction or installation of emission con-
trol equipment shall be completed no later than March I,
1981.

(5) Final compliance shall be achieved no later than
December 31, 1982 [May 1, 1981].

JACKIE SWIGART, Secretary
ADOPTED: February 25, 1982

RECEIVED BY LRC: March 2, 1982 at 2:45 p.m.

SUBMIT COMMENTS TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESQUCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 61:056. Existing bulk gasoline plants.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
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Protection to prescribe regulations for the prevention,

abatement, and control of air pollution. This regulation
provides for the control of hydrocarbon emissions from
existing bulk gasoline plants.

Section 1. Applicability. The provisions of this regula-
tion shall apply to each affected facility which commenced
before the classification date defined below, which is
located:

(1) In an urban county designated non-attainment for
ozone under 401 KAR 51:010; or

(2) In any county which is designated non-attainment or
unclassified under 401 KAR 51:010 and is a part of a major
source of volatile organic compounds.

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given to
them in 401 KAR 50:010.

(1) ““Affected facility’’ means a bulk gasoline plant.

(2) “Bulk gasoline plant” means a facility for the
storage and dispensing of gasoline that employs tank
trucks, trailers, or other mobile non-marine vessels for
both incoming and outgoing gasoline transfer operations.

(3) ““Gasoline”” means any petroleum distillate having a
Reid vapor pressure of 4.0 pounds per square inch or
greater used as a fuel for internal combustion engines.

(4) “‘Bottom-fill system” means a system of filling
transport vehicle tanks through an opening that is flush
with the bottom of the transport vehicle tank.

(5) “Vapor balance system’’ means a combination of
pipes or hoses which create a closed system between the
vapor spaces of an unloading tank and a receiving tank
such that vapors displaced from the receiving tank are
transferred to the tank being unloaded.

(6) ““Submerged fill tube system’’ means a fill tube the
discharge of which is entirely submerged when the liquid
level is six (6) inches above the bottom of the transport
vehicle tank.

(7) “Classification date” means June 29, 1979 [the ef-
fective date of this regulation].

(8) “‘Transport vehicle”” means tank trucks, trailers,
railroad or tank cars.

Section 3. Standard for Hydrocarbons. (1) The owner
or operator of an affected facility shall install, maintain,
and operate:

(a) Stationary storage tank control devices according to
the provisions of 401 KAR 59:050 and/or 401 KAR 61:050.

(b) A vapor balance system for:

1. Filling of stationary storage tanks from transport
vehicle tanks; and

2. Filling of transport vehicle tanks from stationary
storage tanks.

(c) For loading into transport vehicle tanks either:

1. A submerged fill tube system; or

2. A bottom-fill system.

(2) The vapor balance system shall be equipped with fit-
tings which are vapor tight and will automatically close
upon disconnection so as to prevent the release of organic
material.

(3) The cross-sectional area of the vapor return hose
must be at least fifty (50) percent of the cross-sectional area
of the liquid fill line and free of flow restrictions.

(4) The vapor balance system must be equipped with in-
terlocking devices which prevent transfer of gasoline until
the vapor return hose is connected.

(5) Transport vehicle tank hatches shall be closed at all
times during loading operations.

1053

(6) There shall be no leaks from the pressure/vacuum
relief valves and hatch covers of the stationary storage
tanks or transport vehicle tanks during loading.

(7) The pressure relief valves on storage vessels and tank
trucks or trailers shall be set to release at no less than 0.7
psig unless a lower setting is required by applicable fire
codes.

(8) The owner or operator shall not load gasoline into
any transport vehicle or receive gasoline from any
transport vehicle which does not have proper fittings for
connection of the vapor balance system, nor shall the
owner or operator load or receive gasoline unless the vapor
balance system is properly connected and in good working
order. Except as provided in subsection (9) of this section
the fittings on the transport vehicle tanks must be vapor
tight and automatically close upon disconnection so as to
prevent the release of organic material.

(9) The following shall apply to the loading of a
transport vehicle tank by means of a submerged fill tube
system:

(a) When inserted into the tank, the submerged fill tube
system must form a vapor tight seal with the tank.

(b) Tank hatches are to be opened only for the minimum
time necessary to insert or remove the submerged fill tube
system.

(10) No owner or operator shall permit gasoline to be
spilled, discarded in sewers, stored in open containers, or
handled in any other manner that would result in evapora-
tion,

{11} No owner or operator of a bulk gasoline plant in an
urban county subject to this regulation shall allow loading
or unloading of a tank truck unless the following provi-
sions are met:

(a) The tank truck has a valid Kentucky pressure-
vacuum test sticker as required by 401 KAR 63:031 attach-
ed and visibly displayed;

(b) The vapor balance system and associated equipment
are designed and operated to prevent gauge pressure in the
tank truck from exceeding 450 mm water (eighteen (18) in.
water) and prevent vacuum from exceeding 150 mm water
(six (6) in. water);

(c) A pressure tap or any equivalent system as approved
by the department is installed on the vapor balance system
so that a liquid manometer, supplied by the department,
can be connected by an inspector to the tap in order to
determine compliance with paragraph (b) of this subsec-
tion. The pressure tap shall be installed by the owner or
operator as close as possible to the connection with the
delivery tank, and shall consist of a one-quarter (%) inch
tubing connector which is compatible with the use of three-
sixteenth (3/16) inch inside diameter plastic tubing;

(d) During loading or unloading operations there is no
reading greater than or equal to 100 percent of the lower
explosive limit (LEL, measured as propane) at a distance
of 2.5 centimeters around the perimeter of a potential leak
source as detected by a combustible gas detector using the
test procedure referenced in Section 5; and

(e) During loading or unloading there are no avoidable
visible liquid leaks.

Section 4. The owner or operator may elect to use an
alternate control system if it can be demonstrated to the
department’s satisfaction that the alternate system will
achieve equivalent control efficiency.

Section 5. Compliance. The test procedure as defined in
Appendix B to “Control of Volatile Organic Compound
Leaks from Gasoline Tank Trucks and Vapor Collection
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Systems’ (OAQPS 1.2-119, U.S. EPA, Office of Air
Quality Planning and Standards), filed by reference in 401
KAR 50:015, or an equivalent procedure approved by the
department, shall be used by the department to determine
complianice with the standard prescribed in Section
3(11)(d) during inspections conducted pursuant to KRS
224.033(10). Owners or operators of bulk plants in urban
counties shall keep records for two (2) years identifying the
dates and locations on the equipment at which volatile
organic compound leakage exceeded the provisions of Sec-
tion 3(11)(e).

Section 6. [5.] Compliance Timetable. (1) The owner or
operator of an affected facility located in any county
designated non-attainment for ozone under 401 KAR
51:010 shall be required to complete the following:

(a) Submit a final control plan for achieving compliance
with this regulation no later than September 1, 1979.

(b) Award the control system contract no later than
January 1, 1980.

(c) Initiate on-site construction or installation of emis-
sion control equipment no later than July 1, 1980.

(d) On-site construction or installation of emission con-
trol equipment shall be completed no later than March 1,
1981.

(¢) Final compliance shall be achieved no later than May
1, 1981.

(2) The owner or operator of an affected facility located
in a county not specified under subsection (1) of this sec-
tion shall be required to complete the following:

(a) Submit a final control plan for achieving compliance
with this regulation no later than September 1, 1981,

(b) Award the control system contract no later than
January 1, 1982.

(c) Initiate on-site construction or installation of emis-
sion control equipment no later than July I, 1982.

(d) On site construction or installation of emission con-
trol equipment shall be completed no later than March 1,
1983.

(¢) Final compliance shall be achieved no later than May
1, 1983.

(3) The owner or operator of a bulk plant in an urban
county subject to this regulation shall achieve final com-
pliance with Section 3(11) by December 31, 1982.

JACKIE SWIGART, Secretary

ADOPTED: February 25, 1982

RECEIVED BY LRC: March 2, 1982 at 2:45 p.m.

SUBMIT COMMENTS TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESOUCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmeéntal Protection
Division of Air Pollution
(Proposed Amendment)

401 KAR 61:085. Existing service stations.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation
provides for the control of volatile organic compound
emissions from existing service stations.

Section 1. Applicability. The provisions of this regula-
tion shall apply to each affected facility located in urban
counties designated non-attainment for ozone according to
401 KAR 51:010 which commenced before the classifica-
tion date defined below.

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given to
them in 401 KAR 50:010.

(1) **Affected facility’” means the gasoline storage tanks
at a service station.

(2) ““Classification date’’ means June 6, 1979,

(3) ““Service station” means any public or private
establishment except farms which dispenses gasoline into
vehicle fuel tanks.

(4) “Submerged fill pipe’”” means any fill pipe the
discharge of which is entirely submerged when the liquid
level is six (6) inches above the bottom of the tank; or when
applied to a tank which is loaded from the side, shall mean
any fill pipe the discharge opening of which is entirely
submerged when the liquid level is two (2) times the fill
pipe diameter above the bottom of the tank.

(3) “Vapor balance system’” means a system which con-
ducts vapors displaced from storage tanks during filling
operations to the storage compartment of the transport
vehicle delivering the fuel.

(6) ““Vent line restriction’’ means:

(a) An orifice of one-half (2) to three-quarters (3) inch
inside diameter;

(b) A pressure-vacuum relief valve set to open at not less
than eight (8) oz. per square inch pressure and not less than
one-half (V42) oz. per square inch vacuum unless a different
vacuum relief setting is required by safety or fire
authorities; or

(c) A vent shut-off valve which is activated by connec-
tion of the vapor réturn hose.

(7) ““Interlocking system’’ means devices which keep the
storage tank sealed unless the vapor hose is connected or

which prevent delivery of fuel until the vapor hose is con-
nected.

Section 3. Standard for Volatile Organic Compounds.
(1) The owner or operator of an affected facility shall in-
stall, maintain, and operate the following devices:

{a) Submerged fill pipe;

(b) Vent line restriction on the affected facility vent line;
and

{c) Vapor balance system with an interlocking system
and vapor tight connections on the liquid fill line and the
vapor return line. The cross-sectional area of the vapor
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return hose must be at least fifty (50) percent of the liquid

fill hose, and free of flow restrictions to achieve acceptable
recovery. The size and design of the vapor return line and
connections, including coaxial systems, are subject to the
approval of the department.

(d) If the gasoline storage tank is equipped with a
separate gauge well, a gauge well drop tube shall be install-
ed which extends within six (6) inches of the bottom of the
tank.

(2) The owner or operator may elect to use an alternate
control system if that system can be demonstrated to the
department’s satisfaction to achieve an equivalent control
efficiency.

(3) The owner or operator shall not allow any tank truck
[transport vehicle] to deliver fuel to an affected facility
unless:

(a) The tank truck has a valid Kentucky pressure-
vacuum test sticker as required by 401 KAR 63:031 attach-
ed and visibly displayed;

(b) The tank truck {until the transport vehicle] is proper-
ly connected to the vapor balance system or alternate con-
trol system; [.]

(c) The vapor balance system and associated equipment
are designed and operated to prevent gauge pressure in the
tank truck from exceeding 450 mm water (eighteen (18) in.
water) and prevent vacuum from exceeding 150 mm water
(six (6) in. water);

(d) A pressure tap or any equivalent system as approved
by the department is installed on the vapor balance system
so that a liquid manomeler, supplied by the department,
can be connected by an inspector to the tap in order to
determine compliance with paragraph (c) of this subsec-
tion. The pressure tap shall be installed by the owner or
operator as close as possible to the connection with the
delivery tank, and shall consist of a one-quarter (!4) inch
tubing connector which is compatible with the use of three-
sixteenth (3/16) inch inside diameter plastic tubing;

(e) During such delivery there is no reading greater than
or equal to 100 percent of the lower explosive limit (LEL,
measured as propane) at a distance of 2.5 centimeters
around the perimeter of a potential leak source as detected
by a combustible gas detector using the test procedure
referenced in Section 4; and

(1) During such delivery there are no avoidable visible li-
quid leaks.

Section 4. Compliance. The test procedure as defined in
Appendix B to “Control of Volatile Organic Compound
Leaks from Gasoline Tank Trucks and Vapor Collection
Systems”’ (OAQPS 1.2-119, U.S. EPA, Office of Air
Quality Planning and Standards), filed by reference in 401
KAR 50:015, or an equivalent procedure approved by the
department, shall be used by the department to determine
compliance with the standard prescribed in Section 3(3)(e)
during inspections conducted pursuant to KRS
224.033(10). Owners or operators of service stations shall
keep records for two (2) years identifying the dates and
locations on the equipment at which volatile organic com-
pound leakage exceeded the provisions of Section 3(3)(f).

Section 3. [4.] Compliance Timetable. (1) The owner or
operator of an affected facility with an annual throughput
greater than or equal to 250,000 gal. shall be required to
complete the following:

(a) Submit a final control plan for achieving compliance
with this regulation no later than September 1, 1979.

(b) Award the control device contract no later than
November 1, 1979.
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" (c) Initiate on-site construction or installation of emis-
sion control equipment no later than April 1, 1980.

(d) On-site construction or installation of emission con-
trol equipment shall be completed no later than November
1, 1980.

(e) Final compliance shall be achieved no later than
February 1, 1981.

(2) The owner or operator of an affected facility with an
annual throughput of less than 250,000 gal. shall be re-
quired to complete the following:

(a) Submit a final control plan for achieving compliance
with this regulation no later than September 1, 1979.

(b) Award the control device contract no later than
November 1, 1980.

(c) Initiate on-site construction or installation of emis-
sion control equipment no later than April 1, 1981.

(d) On-site construction or installation of emission con-
trol equipment shall be completed no later than November
1,1981.

(e) Final compliance shall be achieved no later than
February 1, 1982.

(3) The owner or operator of a service station subject to
this regulation shall achieve final compliance with Section
3(3) by December 31, 1982.

Section 6. [5.] Exemptions. Any affected facility shall
be exempt from the provisions of Section 3 if the annual
throughput is less than or equal to 120,000 gal.

JACKIE SWIGART, Secretary

ADOPTED: February 25, 1982

RECEIVED BY LRC: March 2, 1982 at 2:45 p.m.

SUBMIT COMMENTS TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance
(Proposed Amendment)

806 KAR 17:060. Minimum standards for medicare sup-
plement policies.

RELATES TO: KRS 304.14-510, 304.32-270,
304.38-200[304.17-400]

PURSUANT TO: KRS 304.2-110, 304.14-510, 304.32-
270, 304.38-200[304.17-400]

NECESSITY AND FUNCTION: This regulation ap-
plies to all individual and group Medicare supplement and
accident and sickness insurance policies and Medicare sup-
plement subscriber contracts delivered or issued for
delivery in this state on and after the effective date hereof.
KRS 304.14-510 [304.17-400] provides that the Commis-
sioner of Insurance may make reasonable rules or regula-
tions to establish minimum standards for Medicare supple-
ment insurance policies delivered or issued for delivery to
any person in this state and all certificates issued under
group Medicare supplement policies or subscriber policies
in this state. This regulation establishes the minimum stan-
dards for Medicare supplement insurance.
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Section 1. Definitions. For purposes of this regulation,
the following terms shall have the meanings herein provid-
ed. No policy subject to this regulation shall contain defini-
tions or terms which do not conform to the requirements
of this section.

(1) “Policy” means a policy as defined in KRS
304.14-500 [an individual Medicare supplement accident
and sickness policy or an individual Medicare supplement
hospital and medical service plan or contract].

(2) ““Certificate’ means a certificate as defined in KRS
304.14-500 [*“Medicare supplement coverage” is a policy
which is designed primarily to supplement Medicare, or is
advertised, marketed, or otherwise purported to be a sup-
plement to Medicare and which meets the requirements of
this regulation applicable to any such policy sold to a per-
son eligible for Medicare by reason of age].

(3) “Benefit period” shall not be defined as more
restrictive than defined in the Medicare program.

(4) “Hospital’”” may be defined in relation to its status,
facilities and available services or to reflect its accredita-
tion by the Joint Commission on Accreditation of
Hospitals.

(a) The definition of the term ‘‘hospital’’ shall not be
more restrictive than one requiring that the hospital:

1. Bean institution operated pursuant to law; and

2. Be primarily and continuously engaged in providing
or operating, either on its premises or in facilities available
to the hospital on a pre-arranged basis and under the
supervision of a staff of duly licensed physicians, medical,
diagnostic and major surgical facilities for the medical care
and treatment of sick or injured persons on an in-patient
basis for which a charge is made; and

3. Provide twenty-four (24) hour nursing service by or
under the supervision of registered graduate professional
nurses (R.N.’s).

(b) The definition of the term ‘‘hospital’’ may exclude:

1. Convalescent homes, convalescent, rest, or nursing
facilities; or

2. Facilities primarily affording custodial, educational
or rehabilitory care; or

3. Facilities for the aged, drug addicts, or alcoholics; or

4. Any military or veterans’ hospital or soldiers’ home
or any hospital contracted for or operated by any national
government or agency thereof for the treatment of
members or ex-members of the armed forces, except for
services rendered on an emergency basis where a legal
liability exists for charges made to the individual for such
services.

(5) “Convalescent nursing home,” “‘extended care
facility,”” or “‘skilled nursing facility’’ shall be defined in
relation to its status, facilities, and available services.

(@) A definition of such home or facility shall not be
more restrictive than one requiring that it:

1. Be operated pursuant to law;

2. Be approved for payment of Medicare benefits or be
qualified to receive such approval, if so requested;

3. Be primarily engaged in providing, in addition to
room and board accommodations, skilled nursing care
under the supervision of a duly licensed physician;

4. Provide continuous twenty-four (24) hour nursing
service by or under the supervision of a registered graduate
professional nurse; and

5. Maintain a daily medical record on each patient.

{(b) The definition of such home or facility may exclude:

1. Any home, facility or part thereof used primarily for
rest;

2. A home or facility for the aged or for the care of
drug addicts or alcoholics; or
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3. A home or facility primarily used for the care and
treatment of mental diseases, or disorders, or custodial or
educational care.

(6) ““Accident,” “‘‘accidental injury,” ‘“‘accidental
means,”” shall be defined to employ “‘result’’ language and
shall not include words which establish an accidental
means test or use words such as “‘external, violent, visible
wounds’’ or similar words of description or characteriza-
tion.

(a) The definition shall not be more restrictive than the
following: Injury or injuries, for which benefits are provid-
ed, means accidental bodily injury sustained by the insured
person which is the direct result of the accident, indepen-
dent of disease or bodily infirmity or any other cause, and
occurs while the insurance is in force.

(b) Such definition may provide that injuries shall not
include injuries for which benefits are provided under any
workers’ compensation, employer’s liability or similar law,
or motor vehicle no-fault plan, unless prohibited by law, or
injuries for which benefits are provided and such benefits
are received if the injury occurs while the insured person is
engaged in any activity pertaining to any trade, business,
employment, or occupation for wage or profit.

(7) ““Sickness’’ shall not be defined to be more restrictive
than the following: Sickness means sickness or disease of
an insured person which first manifests itself after the ef-
fective date of insurance and while the insurance is in
force. The definition may be further modified to exclude
sickness or disease for which benefits are provided under
any workers’ compensation, occupational disease,
employer’s liability or similar laws.

(8) “Physician’” may be defined by including words such
as ““duly qualified physician” or “‘duly licensed physi-
cian.” The use of such terms requires an insurer to
recognize and to accept, to the extent of its obligation
under the contract, all providers of medical care and treat-
ment when such services are within the scope of the pro-
vider’s licensed authority and are provided pursuant to ap-
plicable laws.

(9) “‘Nurse’” may be defined so that the description of
nurse is restricted to a type of nurse, such as a registered
graduate professional nurse (R.N.), a licensed practical
nurse (L.P.N.), or a licensed vocational nurse (L.V.N g If
the words “‘nurse,” “‘trained nurse’ or “‘registered nurse’’
are used without specific instruction, then the use of such
terms requires the insurer to recognize the services of any
individual who qualifies under such terminology in ac-
cordance with the applicable statutes or administrative
rules of the licensing or registry board of the state.

(10) ““Medicare’’ shall be defined in the policy. Medicare
may be substantially defined as ““The Health Insurance for
the Aged Act, Title XVIII of the Social Security Amend-
ments of 1965 as Then Constituted or Later Amended,” or
“Title I, Part I of Public Law 89-97, as enacted by the
Eighty-Ninth Congress of the United States of America
and popularly known as the Health Insurance for the Aged
Act,” “‘as then constituted and any later amendments or
substitutes thereol,”" or words of similar import.

(1) ““Mental or emotional disorders”” shall not be defin-
ed more restrictively than a definition including neurosis,
psychoneurosis, psychopathy, psychosis, or mental or
emotional disease or disorder of any kind.

Section 2. Prohibited Policy Provisions. (1) No policy
or subscriber contract shall contain a probationary period.

(2) No policy or subscriber contract may be advertised,
solicited or issued for delivery in this state as a Medicare
supplement policy if such policy or subscriber contract

Volume 8, Number 10— April 1, 1982



ADMINISTRATIVE REGISTER

[shall] limits or excludes coverage by type of illness, acci-
dent, treatment or medical condition, except as follows:

(a) Foot care in connection with corns, calluses, flat
feet, fallen arches, weak feet, chronic foot strain, or symp-
tomatic complaints of the feet;

(b) Menta! or emotional disorders, alcoholism and drug
addiction (except when purchased as an option);

(c) lliness, treatment or medical condition arising out
of:

1. War or act of war (whether declared or undeclared);
participation in a felony, riot or insurrection; service in the
armed forces or units auxiliary thereto;

2. Suicide (sane or insane), attempted suicide or inten-
tionally self-inflicted injury;

(d) Cosmetic surgery, except that ‘‘cosmetic surgery’
shall not include reconstructive surgery when such service
is incidental to or follows surgery resulting from trauma,
infection or other diseases of the involved part;

(e) Care in connection with the detection and correction
by manual or mechanical means of structural imbalance,
distortion, or subluxation in the human body for purposes
of removing nerve interference and the effects thereof,
where such interference is the result of or related to distor-
tion, misalignment or subluxation of, or in the vertebral
column (insured must be offered this benefit as an option);

(f) Treatment provided in a government hospital;
benefits provided under Medicare or other governmental
program (except Medicade), any state or federal workers’
compensation, employer’s liability or occupational disease
law, or any motor vehicle no-fault law; services rendered
by employees of hospitals, laboratories or other institu-
tions, services performed by a member of the covered per-
son’s immediate family and services for which no charge is
normally made in the absence of insurance;

(g) Dental care or treatment;

(h) Eye glasses, hearing aids and examination for the
prescription or fitting thereof;

(i) Rest cures, custodial care, transportation and routine
physical examinations;

(i) Territorial limitations;
provided, however, Medicare supplement policies and
subscriber contracts may not contain, when issued, limita-
tions or exclusions of the type enumerated in paragraphs
(a), &), (i), or (j) above that are more restrictive than those
of Medicare. Policies and contracts may exclude coverage
for any expense to the extent of any benefit available to the
insured under Medicare.

(3) No Medicare supplement policy or subscriber con-
tract may use waivers to exclude, limit, or reduce coverage
or benefits for specifically named or described preexisiing
diseases or physical conditions.

Section 3. Minimum Standards. No policy or subscriber
contract shall be delivered or issued for delivery in this
state which does not meet the following minimum stan-
dards. These are minimum standards and do not preclude
the inclusion of other provisions or benefits which are not
inconsistent with these standards.

(1) Policy minimum standards:

(a) Premiums charged for Medicare supplement policies
shall be presumed unreasonable in relation to the benefits
provided if the anticipated credible loss ratio for the
individual policies [policy] is less than sixty percent (60%)
[sixty-five percent (65%)] and less than seventy-five per-
cent (75%) for group policies. In determining the credibili-
ty of the anticipated loss ratio, due consideration shall be
given to all relevant factors, including:

1. Statistical credibility of premiums and benefits;
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Experience and projected trends;

Concentration of experience at early policy duration;
Expected claim fluctuations;

Refunds, adjustments, or dividends;

Renewability features;

. All appropriate expense factors.

(b) The term “‘Medicare benefit period”’ shall mean the
unit of time used in the Medicare program to measure use
of services and availability of benefits under Part A,
Medicare hospital insurance;

(c) The term ‘‘Medicare eligible expenses’” shall mean
health care expenses of the kinds covered by Medicare, to
the extent recognized as reasonable by Medicare. Payment
of benefits by insurers for Medicare eligible expenses may
be conditioned upon the same or less restrictive payment
conditions, including determinations of medical necessity
as are applicable to Medicare claims;

(d) Coverage, when issued, shall not be subject to any
exclusions, limitations, or reductions (other than as per-
mitted in this regulation and other applicable laws and
regulations) which are inconsistent with the exclusions,
limitations, or reductions permissible under Medicare,
other than a provision that coverage is not provided for
any expenses to the extent of any benefit available to the
insured person under Medicare;

(e} Coverage shall not indemnify against losses resulting
from sickness on a different basis than losses resulting
from accidents; and

(f) Coverage shall provide that benefits designed to
cover cost sharing amounts under Medicare will be chang-
ed automatically to coincide with any changes in the ap-
plicable Medicare deductible amount and co-payment
percentage factors. Premiums may be changed to corres-
pond with such changes. ’

(g) All policy language and solicitation materials shall be
printed on a flesch scale of not less than fifty (50).

(2) Minimum benefit standards. Medicare supplement
coverages shall provide at least the following benefits:

(a) Coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from
the sixty-first (61st) day through the ninetieth (90th) day in
any Medicare benefit period;

(b) Coverage of Part A Medicare eligible expenses incur-
red as daily hospital charges during use of Medicare’s
lifetime hospital in-patient reserve days;

(¢) Upon exhaustion of all Medicare hospital in-patient
coverage including the lifetime reserve days, coverage of
ninety percent (90%) of all Medicare Part A eligible ex-
penses for hospitalization not covered by Medicare, sub-
ﬁect to a lifetime maximum benefit of an additional 365

ays;

{(d) Coverage of twenty percent (20%) of the amount of
Medicare eligible expenses under Part B regardless of
hospital confinement, subject to a maximum calendar year
out-of-pocket deductible of $200 of such expenses and to a
maximum benefit of at least $5,000 per calendar year.

(e) A Medicare supplement policy may not deny a claim
for losses incurred more than six (6) months from the ef-
fective date of coverage for a preexisting condition. The
policy may not define a preexisting condition more restric-
tively than a condition for which medical advice was given
or treatment was recommended by or received from a

physician within six (6) months before the effective date of
coverage.

(f) A “‘noncancellable,”” “‘guaranteed renewable,” or
“noncancellable and guaranteed renewable’’ Medicare
supplement policy shall not:

1. Provide for termination of coverage of a spouse sole-
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ly because of the occurrence of an event specified for ter-
mination of coverage of the insured, other than the non-
payment of premium; or

2. Be cancelled or nonrenewed by the insurer solely on
the grounds of deterioration of health; and

() Termination of a Medicare supplement policy shall
be without prejudice to any continuous loss which com-
menced while the policy was in force, but the extension of
benefits beyond the period during which the policy was in
force may be predicated upon the continuous total disabili-
ty of the insured, limited to the duration of the policy
benefit period, if any, or the payment of the maximum
benefits.

lSection 4. Required Disclosure Provisions. (1) General
rules:

(a) Each policy or subscriber certificate shall include a
renewal, continuation, or nonrenewal provision. The
language or specifications of such provision must be con-
sistent with the type of contract to be issued. Such provi-
sion shall be appropriately captioned, shall appear on the
first page of the policy, and shall clearly state the duration,
where limited, or renewability and the duration of the term
of coverage for which the policy is issued and for which it
may be renewed.

(b) A policy or subscriber certificate which provides for
the payment of benefits based on standards described as
“‘usual and customary,”” ‘‘reasonable and customary,”’ or
words of similar import, shall include a definition of such
terms and an explanation of such terms in its accompany-
ing outline of coverage.

(¢) If a policy or subscriber certificate contains any
limitations with respect to preexisting conditions, such
limitations must appear as a separate paragraph of the
pplicx and be labeled as ‘‘Preexisting Condition Limita-
tions.”

(d) Except for riders or endorsements by which the in-
surer effectuates a request made in writing by the insured
or exercises a specifically reserved right under a Medicare
supplement policy, all riders or endorsements added to 2
Medicare supplement policy after date of issue or at
reinstatement or remewal which reduce or eliminate
benefits or coverage in the policy or contract shall require
signed acceptance by the insured. After the date of policy
or contract issue, any rider or endorsement which increases
benefits or coverage with a concomitant increase in
premium during the policy term must be agreed to in
writing signed by the insured, except if the increased
benefit(s) or coverage is required by law. Where a separate
additional premium is charged for benefits provided in
connection with riders or endorsements, such premium
charge shall be set forth in the policy.

(e) Medicare supplement policies or certificates, other
than those issued pursuant to direct response solicitation,
shall have a notice prominently printed on the first page of
the policy or attached thereto stating in substance that the
policyholder or certificateholder shall have the right fo
return the policy or certificate within ten (10) days of its
delivery and to have the premjum refunded if, after ex-
amination of the policy or certificate, the insured person is
not satisfied for any reason. Medicare supplement policies
or certificates issued pursuant to a direct response solicita-
tion to persons eligible for Medicare by reason of age shall
have a notice prominently printed on the first page or at-
tached thereto stating in substance that the policyholder or
certificateholder shall have the right to return the policy or
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certificate within thirty (30) days of its delivery and to have
the premium refunded if after examination the insured per-
son is not satisfied for any reason.

(f) [(d)] Insurers issuing accident and sickness policies,
certificates or subscriber contracts which provide hospital
or medical expense coverage on an expense incurred or in-
demnity basis other than incidentally, to a person(s) eligi-
ble for Medicare by reason of age [Medicare supplement
coverage] shall provide to all applicants [the policyholder]
a Medicare supplement buyers’s guide entitled ““Guide to
Health Insurance for People with Medicare’ developed
jointly by the National Association of Insurance Commis-
sioners and the Health Care Financing Administration of
the U.S. Department of Health and Human Services, Code
No. HCFA-02110, December 1979, or as thereafter
amended, available from the Health Care Financing Ad-
ministration of the U.S. Department of Health and
Human Services, Washington, D. C., 20202. Delivery of
the buyer’s guide shall be made whether or not such
policies, certificates or subscriber contracts are advertised,
solicited or issued as Medicare supplement policy(ies) as
defined in this regulation. Except in the case of direct
response insurers, delivery of the “‘buyers guide’ shall be
made to the applicant at the time of application and
acknowledgement of receipt of the *‘buyers guide’’ shall be
obtained by the insurer. Direct response insurers shall
deliver the “‘buyers guide’’ to the applicant upon request
but not [no] later than at the time the policy is delivered.

(2) Coverage requirements:

(a) No policy subject to this regulation shall be delivered
or issued for delivery in this state unless the outline of
coverage is delivered to the applicant at the time applica-
tion is made and, except for the direct response policy,
acknowledgment of receipt or certification of delivery of
such outline of coverage is provided to the insurer: and

(b) If an outline of coverage was delivered at the time of
application and the policy or contract is issued on a basis
which would require revision of the outline, a substitute
outline of coverage properly describing the policy or con-
tract must accompany the policy or contract when it is
delivered and contain the following statement, in no less
than twelve (12) point type, immediately above the com-
pany name: ““Notice: Read this outline of coverage careful-
ly. It is not identical to the cutline of coverage provided
upon application and the coverage originally applied for
has not been issued.”

(c) Any accident and sickness insurance policy or
subscriber certificate, other than a Medicare supplement
policy or policies, identified in Section 1 of this regulation,
issued for delivery in this state to persons eligible for
Medicare by reason of age, shall notify insureds under the
policy or subscriber contract is not a Medicare supplement
policy. Such notice shall either be printed or attached to
the first page of the outline of coverage delivered to the in-
sureds under the policy or subscriber contract, or if no
outline of coverage is delivered, to the first page of the
policy, certificate or subscriber contract delivered to the in-
sureds. Such notice shall be in no less than twelve (12)
point type and shall contain the following language: This
(policy, certificate or subscriber contract) is not a Medicare
supplement (policy or certificate). If you are eligible for
Medicare, review the Medicare Supplement Buyer’s Guide.

(3) Outline of coverage. An outline of coverage, in the
form prescribed below, shall be issued in connection with
policies that meet the standards of Section 3. The items in-
cluded in the outline of coverage must appear in the se-
quence prescribed:
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(Company Name)
Medicare Supplement Coverage
Outline of Coverage

(a) Read your policy carefully. This outline of coverage
provides a very brief description of the important features
of your policy. This is not the insurance contract and only
the actual policy provisions will control. The policy itself
sets forth in detail the rights and obligations of both you
and your insurance company. It is, therefore, important
that you read your policy carefully!

(b) Medicare supplement coverage. Policies of this
category are designed to supplement Medicare by covering
some hospital, medical, and surgical services which are
partially covered by Medicare. Coverage is provided for
hospital in-patient charges and some physician charges,
subject to any deductibles and co-payment provisions
which may be in addition to those provided by Medicare,
and subject to other limitations whick may be set forth in
the policy. The policy does not provide benefits for
custodial care such as help in walking, getting in and out of
bed, eating, dressing, bathing and taking medicine (delete
if such coverage is provided).

(c) Neither (insert company’s name) nor its agents are
connected with Medicare.

{d) A brief summary of the major benefit gaps in
Medicare Parts A and B with a parallel description of sup-
plemental benefits, including dollar amounts, provided by
the Medicare supplement coverage is as follows:

This
Medicare Policy You

Service Benefit Pays Pays Pay
Hospitalization: Semi- First All but
private room and board, 60 days $(160)
general nursing and
miscellaneous hospital  6lstto All but
services and supplies. In-  90th day $(40) a day
cludes meals, special care
units, drugs, lab tests, 9lstto All but
diagnostic x-rays, 150thday $(80) a day
medical supplies,
operating and recovery Beyond Nothing
room, anesthesia and 150 days
rehabilitation services.
Posthospital Skilled Nur- First 100%
sing Care: In a facility 20 days of costs
approved by Medicare,
you must have been in a Additional All but
hospital for at least three 80 days $(20) a day
(3) days and enter the
facility within fourteen  Beyond Nothing
(14) days after hospital 100 days
discharge.
Medical Expense Physician’s ser- 80% of

vices, in-patient reasonable

and out-patient charge (after
medical services $(60)
and supplies at a  deductible)
hospital, physical

and speech therapy

and ambulance.

(e) Statement that the policy does or does not cover the
following:

1. Private duty nursing.

2. Skilled nursing home care costs (beyond what is
covered by Medicare).

3. Custodial nursing home care costs.

4. Intermediate nursing home care costs.

5. Home health care (above number of visits covered by
Medicare).

6. Physician charges (above Medicare’s reasonable
charge).

7. Drugs (other than prescription drugs furnished dur-
ing a hospital or skilled nursing facility stay).

8. Care received outside of U. S. A, )

9. Dental care of dentures, checkups, routine im-
munizations, cosmetic surgery, routine foot care, examina-
tions for and the cost of eyeglasses or hearing aids. )

(f) A description of any policy provision which ex-
cludes, eliminates, resists, reduces, limits, delays, or in any
other manner operates to qualify payment of the benefits
described in paragraph (d) of this subsection, including
conspicuous statements:

1. That the chart summarizing Medicare benefits only
briefly describes such benefits. .

2. That the Health Care Financing Administration or
its Medicare publications should be consulted for further
details and limitations.

(g) A description of policy provisions respecting
renewability or continuation of coverage, including any
reservation of right to change premium.

(h) The amount of premium for this policy.

Section 5. Replacement Involving Medicare Supple-
ment Policy. The policy issued by the replacing insurer will
not be contestable by it in the event of the insured presen-
ting a claim to any greater extent than the existing health
insurance policy would have been contestable by the ex-
isting insurer had such replacement not taken place.

Section 6. Requirements for Replacement Involving
Medicare Supplement Policy. (1) Application forms shall
include a question designed to elicit information as to
whether the insurance to be issued is intended to replace
any other accident and sickness insurance policy(s) present-
ly in force. A supplemental application or other form to be
signed by the applicant containing such a question may be
used.

(2) Upon determining that a sale will involve replace-
ment, an insurer, other than a direct response insurer, or
its agent, shall furnish the applicant, prior to issuance or
delivery of the policy, the notice described in subsection (3)
of this section. One (1) copy of such notice shall be retain-
ed by the applicant and an additional copy signed by the
applicant shall be retained by the insurer. A direct response
insurer shall deliver to the applicant upon issuance of the
policy, the notice described in subsection (4) of this sec-
tion. In no event, however, will such a notice be required in
the solicitation of the following types of policies: accident
only and single premium nonrenewable policies.

(3) The notice required by subsection (2) of this section
for an insurer, other than a direct response insurer, shall
provide, in substantially the following form:

Notice to Applicant Regarding Replacement of
Accident and Sickness Insurance

According to (your application) (information you have
furnished), you intend to lapse or otherwise terminate ex-
isting accident and sickness insurance and replace it with a
policy to be issued by (Company Name) Insurance Com-
pany. You may return your new policy within ien (10) days
and have your entire premium refunded. For your own in-
formation and protection, you should be aware of and
seriously consider certain factors which may affect the in-
surance protection available to you under the new policy.
(a) Health conditions which you may presently have may
not be immediately or fully covered under the new policy.
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This could result in denial or delay of 2 claim for benefits
under the new policy, whereas a similar claim might have
been payabie under your present policy.

(6) The new policy will be issued at a higher age than
your present policy: therefore, the cost of the new policy,
depending upon the benefiis, may be higher than vour pre-
sent policy.

{c) The renewal provisions of the new policy should be
examined to determine whether you have the right to
periodically renew.

{d) You may wish 1o secure the advice of your present in-
surer or its agent regarding the proposed replacement of
your present policy. This is not only your right, but it is
also in your best interesi to make sure you understand all
the relevant factors involved in replacing your present
coverage.

(e) If you still wish to terminate your present policy and
replace it with new coverage, be certain to accurately and
completely answer all questions on the application concer-
ning your medical/health history. Failure to include all im-
portant medical information on an application may pro-
vide a basis for the company to deny any future claims and
to refund your premium as though your policy had never
been in force. After the application has been completed
and before you sign it, re-read it carefully to be certain that
all information has been properly recorded.

The above *‘Notice 10 Applicant” was delivered to me on:

(Date)

(Applicant’s Signature)

{Agent’s Signature)

A copy is to be given to the applicant and a copy retained
by the agent and/or company.

(4) The notice required by subsection (2) of this section
for a direct response insurer shall be as follows:

Notice to Applicant Regarding Replacement of
Accident and Sickness Insurance

According to (your application) (information you have
furnished), you intend to lapse or otherwise terminate ex-
isting accident and sickness insurance and replace it with
the policy delivered herewith issued by (Company Name)
Insurance Company. You may return your new policy
within ten (10) days and have your entire premium refund-
ed. For your own information and protection, you should
be aware of and seriously consider certain factors which
may affect the insurance protection available to you under
the new policy.

(a) Health conditions which you may presently have may
not be immediately or fully covered under the new policy.
This could result in denial or delay of a claim for benefits
under the new policy, whereas a similar claim might have
been payable under your present policy.

(b) The new policy will be issued at a higher age than
your present policy; therefore, the cost of the new policy,
depending upon the benefits, may be higher than your pre-
sent policy.

(¢) The renewal provisions of the new policy should be
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examined to determine whether you have the right to
periodically renew.

(d) You may wish to secure the advice of your present in-
surer or its agent regarding the proposed replacement of
your present policy. This is not only your right, but it is
also in your best interest to make sure you understand all
the relevant factors involved in replacing your present
coverage.

(e) (To be included only if the application is attached 1o
the policy.) If you still wish to terminate your present
policy and replace it with new coverage, read the copy of
the application attached to your new policy and be sure
that all questions are answered fully and correctly. Omis-
sions or misstatements in the application could cause an
otherwise valid claim to be denied. Carefully check the ap-
plication and write to {company name and address) within
ten (10) days if any information is not correct and com-
plete, or if any past medical history has been left.out of the
application.

{Company Name)

Section 7. Duplicate Benefits. (1) No insurer or agent
thereof may sell a policy to an individual entitled to
benefits under federal medicare, or under any other policy
with knowledge that such policy substantially duplicates
health benefits to which such individual is otherwise entitl-
ed other than as a recipient of medical assistance benefits
under Title XIX of the Social Security Act. For purposes
of this paragraph, benefits which are payable to or on
behalf of an individual without regard to other health
benefit coverage of such individual, shall not be considered
duplicative.

{2) Application forms shall include a question designed
to elicit information as to whether the insurance to be
issued duplicates other accident and health insurance
presently in force.

Section 8. Effective Date. This regulation shall be effec-

tive thirty (30) days from the date it is approved pursuant
to KRS Chapter 13.

DANIEL D. BRISCOE, Commissioner
ADOPTED: March 12, 1982

APPROVED: TRACY FARMER, Secretary
RECEIVED BY LRC: March 12, 1982 at 4:15 p.m.
SUBMIT COMMENT TO: Daniel D. Briscoe, Com-

missioner of Insurance, 151 Elkhorn Court, Frankfort,
Kentucky 40601.

See public hearings scheduled on page 973.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Harness Racing Commission
(Proposed Amendment)

811 KAR 1:130. Security; persons permitted on licensed
premises.

RELATES TO: KRS 230.630(1),(3), 230.640,
230.690(5)

PURSUANT TO: KRS 13.082, 230.630(3),(4),(T)

NECESSITY AND FUNCTION: To regulate condi-
tions under which harness racing shall be conducted in
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Kentucky. The function of this regulation is to regulate
persons permitted on licensed premises.

Section 1. Each licensee as defined herein shall cause to
be excluded from the association grounds all persons
designated by order of the commission or statute to be ex-
cluded. Each licensee shall take such measures as to main-
tain security of horses on the association’s grounds so as to
protect from injury due to frightening of or tam pering with
said horses. Each licensee shall exclude from the paddock
area, race strip and appurtenant portions where necessary
all persons who have no immediate connection with the
horses entered except members of the commission, racing
officials, officials and directors of the United States Trot-

ting Association, and duly accredited members of the news
media.

Section 2. [1.] Admission to Premises. Each and every
badge or button regardless of when issned by the commis-
sion and the badge or button issued by the National
Association of State Racing Commissioners shall be
honored for admission to any place on the track operating
under the jurisdiction of the commission.

Section 3. [2.] Badges and buttons issued to deputy
commissioners {supervisors of racing), their assistants and
security personnel shall be surrendered to the commission
upon termination of employment.

Section 4. [3.] Limited Admission. (1) No person other
than members, officers, and employees of the commission,
racing officials, and police officers shall be permitted to
enter any part of the licensed premises, except the club
house, grandstand, or other areas open to patrons, or the
general public, unless he possesses and displays a badge or
an identification card, countersigned by the chairman of
the commission, the designated representative of the com-
mission or track manager, bearing his name, address, and
photograph authorizing his admittance thereto, or
possesses or displays a temporary identification permit
countersigned by the chairman of the commission, the
designated representative of the commission or track
manager to enter the particular area.

(2) Only the following listed persons shall be entitled to
enter the stable area of a licensee: members, officers and
employees of the commission; management and employees
of management performing duties therein; and racing of-
ficials, police officers, owners, trainers, grooms and others
performing official duties in the stable area.

(3) Any person violating this rule may be evicted from
the licensed premises by the licensee and thereafter denied

admission as a patron or otherwise to any portion of the
licensed premises.

CARL B. LARSEN, Supervisor

ADOPTED: January 8, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: February 16, 1982 at 8:45 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Carl B. Larsen, Supervisor of Racing, Kentucky
Harness Racing Commission, 1051 H Newtown Road,
Lexington, Kentucky 40511.
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PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Harness Racing Commission
(Proposed Amendment)

811 KAR 1:135. Identification cards and badges.

RELATES TO: KRS 230.630(1),(3), 230.640

PURSUANT TO: KRS 13.082, 230.630(3),(4),(D

NECESSITY AND FUNCTION: To regulate condi-
tions under which harness racing shall be conducted in
Kentucky. The function of this regulation is to regulate
identification cards and badges.

Section 1. Cards and Badges. (1) The licensee shall issue
identification cards or badges only to its officers,
employees, guards, and watchmen, to drivers, and to
owners, or trainers, their employees, assistants, grooms
and attendants. Such identification cards or badges may at
any time be taken up by the licensee upon reasonable cause
and shall be taken up from owners, trainers, their
employees, assistants, grooms, and attendants when the
horses of such owners or trainers are removed from the
licensed premises.

(2) The licensee shall issue temporary identification per-
mits only to persons of good moral character who have a
legitimate purpose for entering any such enclosure not
open to the general public. Such temporary permits may be
taken up by the licensee at any time and shall be sur-
rendered to the licensee when the particular purpose for
which the permit was issued has been completed.

(3) An identification card or badge shall be issued to
those entitled to the stable area by the licensee or as
authorized by [under the auspices of] the chairman of the
commission, to [the] designated representatives of the
commission and the track management. The identification
card or badge when properly worn or displayed shall per-
mit those guarding the area to grant entry to those so pro-
perly identified [shall be displayed upon request by those
guarding the area}. Any person who uses the identifica tion
or attempts to use a card or badge for admittance not
issued to said person shall forfeit the right to the issuance
of said badge or card by surrendering same upon demand.

{4) The commission reserves the right to specifically
identify, by color designation, each track under its control.
The licensee shall only authorize admittance to the track
upon the showing of a properly color-coded identification
card or badge. In the event said identification card or
badge does not permit entry to the specific track, or if
worn on a track other than that specified, it shall be subject
to immediate forfeiture.

(5) [(4)] Any identification card or button may be taken
up by direction of the chairman of the commission or the
designated representative of the commission upon
reasonable cause and shall be taken up from owners,
trainers, their employees, assistants, grooms and atten-
dants when the horses of such owners or trainers are
removed from the licensed premises.

(6) If a person not as herein authorized is found to be in
violation of these provisions, said person may be evicted
immediately from the licensed premises by the direction of
the chairman of the commission or the designated
representative of the commission and thereafter denied ad-
mission as a patron or otherwise to any portion of any
nremises licensed by said commission.

(7) [(5)] Any person violating this rule may be evicted
from the licensed premises by direction of the chairman of
the commission or the designated representative of the
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commission and thereafier denied admission as a patron or
otherwise 1o any portion of the licensed premises.
(8) The Director of Security as designated by the com-
mission shall have the primary obligation of enforcing all
ecurity regualtions and, where the same have been
violated, he shall certify such violation to the commission,
and the same shall be reviewed by the commission at its
regular meeting and, If shown upon a full hearing, the
commission should find that the security of the licensee
was responsible for such violation, the licensee shall be fin-
ed a sum not to exceed the sum of §500.

CARL B. LARSEN, Supervisor

ADOPTED: January 8, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: February 16, 1982 at 8:45 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Carl B. Larsen, Supervisor of Racing, Kentucky
Harness Racing Commission, 1051 H Newtown Road,
Lexington, Kentucky 40511.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Harness Racing Commission
(Proposed Amendment)

811 KAR 1:180. Personnel to be licensed; fees.

23(I){I;L6%TES TO: KRS 230.630(1),(3), 230.640, 230.700,
7

PURSUANT TO: KRS 13.082, 230.630(3),@),(M
 NECESSITY AND FUNCTION: To regulate condi-
tions under which harness racing shall be conducted in
Kentucky. The function of this regulation is to provide for

the licensing of personnel and the fees to be charged for
licensing.

Section 1. Every person holding a permit to conduct
pari-mutuel wagering in this state and every person who is
a member of an association holding such a permit and
every person who is an officer of a corporation which
holds such a permit, and every employee of the holder of
such permit in any capacity connected to any extent with
the pari-mutuel wagering business in this state, and all
owners, trainers, drivers, grooms, managers, agents,
blacks_miths,. veterinarians, and like persons who actively
participate in the racing activities of any such permit
holders, shall furnish the commission, on demand, for its
files, his fingerprints and photograph, which {ingerprints
and photograph shall be furnished at the time application
is made for license from this commission.

Section 2. No one shall be permitted to enter in or about
the grounds, stables or stable enclosures who does not have
in his possession a license issued by the commission as
owner, trainer, driver, apprentice, agent, stable foreman,
groom, veterinarian, or proper credentials issued by the
association, and a full record of these credentials shall be
compiled and open to inspection at all times.

~ Section 3. At all pari-mutuel racing meetings all persons
in the appended list shall procure a license from the com-
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mission. The annual fee for such licenses shall be paid at
the time of the filing of the application and shall be as
follows:

Stable License 325 Announcer $i0
Owner-Driver 15 Assisiant Race Secretary 10
Owner-Driver-Trainer 15 Assistant Starting

Driver 10 Judge/Gate Driver 10
Driver-Trainer 10 Charter 10
Owner 10 Clerk of Course 10
Owner-Trainer 10 Farrier 10
Trainer 10 Mutuel Employees 10
Judges-Associate 15 Program Director 10
Judges-Paddock 15 Timer 10
Judges-Patrol 15 Veterinarian 14
Judges-Presiding 15 Misceilaneous i0
Judges-Starting 15 Groom 4
Race Secretary 15 Security Guard 10

Section 4. Should a licensee lose a permit or should a
permit in some manner be destroyed, such licensee may ap-
ply for a duplicate permit for a fee of five dollars (85), ex-

cept a grooms license shall be duplicated for one dollar
Sn.

Section 5. If the commission, in its discretion, shall find
that the experience, character and general fitness of the ap-
plicant are such that the participation of such person in
harness horse race meets will not be consistent with the
public interest, convenience and necessity and with the best
interests of racing generally in conformity with the pur-
poses of the harness racing act, it may thereupon deny a
license.

Section 6. If a license has previously been issued by the
United States Trotting Association then upon payment of
the license fee set out in Section 3, said license may be ap-
proved by an official stamp of the commission without the
requirement on the part of said applicant to submit data re-
quired by Section 1.

CARL B. LARSEN, Supervisor

ADOPTED: January 8, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: February 16, 1982 at 8:45 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Carl B. Larsen, Supervisor of Racing, Kentucky
Harness Racing Commission, 1051 H Newtown Road,
Lexington, Kentucky 40511.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Harness Racing Commission - :
{(Proposed Amendment)

811 KAR 1:190. Matters

) ) not covered by
violations.

rules;

RELATES TO: KRS 230.630(1),(3), 230.640, 230.720
PURSUANT TO: KRS 13.082, 230.630(3),(4),(7)
- NECESSITY AND FUNCTION: To regulate condi-
tions under which harness racing shall be conducted in
Kentucky. The function of this regulation is to provide
penalities for violation of rules and to provide for matters
not covered by the rules and regulations.
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Section 1. Matters Not Covered By Rules and Regula-
tions. Any situation not covered by the rules and regula-
tions of this commission shall be referred to the commis-
sion for disposition.

Section 2. Violations. (1) Any person who is licensed
under Section 3 of 811 KAR 1:180 [Any licensee, judge,
owner, trainer, driver, groom, veterinarian, official and
mutuel employee] violating any of the rules or regulations
shall be liable upon conviction of a fine not exceeding
$1,000, or revocation of license, suspension or both, unless
otherwise limited in the rules.

(2) The conviction of any corporate licensee of a viola-
tion of any of the rules or regulations may also subject the
officers of the said corporation to a penalty not exceeding
that which is hereinabove provided.

(3) Any attempt to violate any of the rules and regula-
tions falling short of actual accomplishment shall con-
stitute an offense, and upon conviction shall be punishable
as hereinabove provided.

CARL B. LARSEN, Supervisor

ADOPTED: January 8, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: February 16, 1982 at 8:45 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Carl B. Larsen, Supervisor of Racing, Kentucky
Harness Racing Commission, 1051 H Newtown Road,
Lexington, Kentucky 40511.

DEPARTMENT FOR HUMAN RESOURCES
Bureau for Social Insurance
(Proposed Amendment)

904 KAR 1:013. Payments for hospital inpatient
services

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

NECESSITY AND FUNCTION: The Department for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
department, by regulation, to comply with any require-
ment that may be imposed or opportunity presented by
federal law for the provision of medical assistance to Ken-
tucky’s indigent citizenry. This regulation sets forth the
method for determining amounts payable by the depart-
ment for hospital inpatient services.

Section 1. Hospital Inpatient Services. The state agency
will pay for inpatient hospital services provided to eligible
recipients of Medical Assistance through the use of rates
that are reasonable and adequate to meet the costs that
must be incurred by efficiently and economically operated
hospitals to provide services in comformity with applicable
state and federal laws, regulations, and quality and safety
standards. [The department shall reimburse participating

hospitals for hospital inpatient services on the basis of
reasonable cost.]

1063

Section Z.‘ Establishment of Payment Rates. Th

olicies, methods, and standards to be used by theﬁepart‘ij
ment in setting paymen: rates are specified in the depart-
ment’s ‘“‘Inpatient Hospital Reimbursement Manual’’
which is incorporated herein by reference. For any reim-
bursement issue or area not specified in the manual, the
department will apply the Medicare standards and prin-
ciples described in 42 CFR Sections 405.402 through
405.488 (excluding the Medicare inpatient routine nursing

salary diffe?w

i 4 Determination of Reasonable Cost. The
department s determine reasonable cost in the follow-
ing manner: (1) To determine the reasonable cost for each
hospital participating in the Health Insurance for the Aged
Program under Title XVIII of the Social Security Act, the
department shall apply tne same standards, cost reporting
period, cost reimbursement principles, and the method of
cost apportionment currently applicable to such hospitals
under Title XVIII; however, the inpatient routine service
costs for medical assistance recipients shall be determined
subsequent to the application of the Title X VIII method of
apportionment and the calculation shall exclude the ap-
plicable Title X VIII inpatient routine service charges under
the departmental method or patient days under the com-
bination methods as well as Title XVIII inpatient routine
service costs (including any nursing salary cost differen-
tial).] .

[(2)To determine the reasonable cost for each hospital
not participating in the Health Insurance for the Aged Pro-
gram under Title XVIII of the Social Security Act, the
department will apply the standards and principles describ-
ed in 20 CFR sections 405.402 through 405.455 (excluding
the inpatient routine nursing salary cost differential) and
either of the following, depending on the bookkeeping
methods and preference of the hospital involved:]

[(@) One of the available alternative cost apportionment
methods in 20 CFR section 405.404.]

[(b) The *““Gross Reasonable Cost Compared to Actual
Charges Method” of cost apportionment applied as
follows: For a reporting period, the total allowable
hospital inpatient costs are divided by the total allowable
hospital inpatient charges; the resulting percentage is ap-
plied to the bill of each inpatient.]

Section 3. Compliance with Federal Medicaid Re-
quirements. The department will comply with the re-
quirements shown in 42 CFR 447.250 through 447.272.

Section 4. General Description of the Payment System.
(1) Use of prospective rates. Each hospital will be paid

using a prospective payment rate based on allowable
Medicaid costs and Medicaid inpatient days. The prospec-
tive rate will be all inclusive in that both routine and an-
cillary cost will be reimbursed through the rate. The pro-
spective rate will not be subject to retroactive adjustment
except to the extent that an audited cost report alters the
basis for the prospective rate and/or the projected infla-
tion index utilized in setting the individual rate is different
from actual inflation as determined by the index being us-
ed. However, total prospective payments shall not exceed
the total customary charges in the prospective year. Over-
payments will be recouped by payment from the provider
to the department of the amount of the overpayment, or
alternatively, by the withholding of the overpayment

amount by the department from future payments other-
wise due the provider.

Volume 8, Number 10— April 1, 1982



1064 ADMINISTRATIVE REGISTER

(2) Use of a uniform rate year. A uniform rate year will
be set for all facilities, with the rate year established as
January 1 through December 31 of each year. Hospitals
are not required to change their fiscal years.

(3) Trending of cost reports. Allowable Medicaid cost as
shown in cost reports on file in the department, both
audited and unaudited, will be trended to the beginning of
the rate year so as to update Medicaid costs. When trend-
ing capital costs and return on equity capital are excluded,
the trending factor to be used will be derived from the
percentage of change in the aggregate per diem cost of all
participating hospitals between the last two (2) state fiscal
years preceding the rate year. In determining this trending
factor, only cost reports relative to the two (2) fiscal years
being compared will be utilized.

(4) Indexing for inflation. After allowable costs have
been trended to the beginning of the rate year, an indexing
factor is applied so as to project inflationary cost in the
uniform rate year. The forecasting index currently in use is
prepared by Data Resources, Inc.

() Peer grouping. Hospitals will be peer grouped ac-
cording to bed size. The peer groupings for the payment
system will be: 0-50 beds, 51-100 beds, 101-200 beds, and
201 beds and up.

(6) Use of a minimum occupancy factor. A minimum
occupancy factor will be applied to capital costs at-
tributable to the Medicaid program. A sixty (60) percent
occupany factor will apply to hospitals with 100 or fewer
beds. A seventy-five (75) percent occupancy factor will ap-
ply to facilities with 101 or more beds. Capital costs are in-
terest and depreciation related to plant and equipment.

(7) Use of upper limits. An upper limit will be establish-
ed on all costs (except equity return and Medicaid capital
cost) at 110 percent of the weighted median per diem cost
for hospitals in each peer group, using the latest available
cost data; upon being set, the arrays and upper limits will
not be altered due to revisions or corrections of data. Ex-
ceptions have been made for the University of Kentucky
and University of Louisville hospitals in recognition of
special costs relating to the educational functions. For
these two (2) hospitals, the upper limit is established at 150
percent of the weighted median cost. In addition, the upper
limit is established at 120 percent for those hospitals serv-
ing a disproportionate number of poor patients (defined as
twenty (20) percent or more Medicaid clients as compared
to the total number of clients served).

(8) Rate appeals. As specified in the Inpatient Hospital
Reimbursement Manual, hospitals may request an adjust-
ment to the prospective rate with the submittal of sup-
porting documentation. The established appeal procedure
allows a representative of the hospital group to participate
as a member of the rate review panel.

Section 5. Implementation Date. This payment system
shall be implemented March 1, 1982.

JOHN CUBINE, Commissioner
ADOPTED: February 24, 1982
APPROVED: W. GRADY STUMBO, Secretary
RECEIVED BY LRC: February 25, 1982 at 3 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Secretary for Human Resources, DHR Building, 275
East Main Street, Frankfort, Kentucky 40621.

DEPARTMENT FOR HUMAN RESOURCES
Bureau for Social Insurance
(Proposed Amendment)

904 KAR 1:036. Amounts payable for skilled nursing
and intermediate care facility services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

NECESSITY AND FUNCTION: The Department for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
department, by regulation, to comply with any require-
ment that may be imposed, or opportunity presented, by
federal law for the provision of medical assistance to Ken-
tucky’s indigent citizenry. This regulation sets forth the
method for determining amounts payable by the depart-
ment for skilled nursing care facility services and in-
termediate care facility services.

Section 1. Reimbursement for Skilled Nursing and In-
termediate Care Facilities. All skilled nursing or in-
termediate care facilities participating in the Title XIX pro-
gram shall be reimbursed in accordance with this regula-
tion. Payments made shall be in accordance with the re-
quirements set forth in 42 CFR 447.250 [447.272} through
42 CFR 447.272 [447.316]. A skilled nursing facility desir-
ing to participate in Title XIX shall be required to par-
ticipate in Title X VIII-A.

Section 2. Basic Principles of Reimbursement. (1) Pay-
ment shall be on the basis of rates which are reasonable
and adequate to meet the costs which must be incurred by
efficiently and economically operated facilities in order to
provide care and services in conformity with applicable
state and federal laws, regulations, and quality and safety
standards.

(2) Payment amounts shall be arrived at by application
or the reimbursement principles developed by the depart-
ment and supplemented by the use of the Title XVIII-A
reimbursement principles.

Section 3. Implementation of the Payment System. The
department’s reimbursement system is supported by the Ti-
tle XVIII-A Principles of Reimbursement, with the system
utilizing such principles as guidelines in unaddressed policy
areas. The department’s reimbursement system includes
the following specific policies, components or principles:

(1) Prospective payment rates for routine services shall
be set by the department on a facility by facility basis, and
shall not be subject to retroactive adjustment. Prospective
rates shall be set annually, and may be revised on an in-
terim basis in accordance with procedures set by the
department. An adjustment to the prospective rate (subject
to the maximum payment for that type of facility) will be
considered only if a facility’s increased costs are at-
tributable to one (1) of the following reasons: governmen-
tally imposed minimum wage increases; the direct effect of
new licensure requirements or new interpretations of ex-
isting requirements by the appropriate governmental agen-
cy as issued in regulation or written policy which affects all
facilities within the class; or other governmental actions
that result in an unforeseen cost increase. The amount of
any prospective rate adjustment may not exceed that
amount by which the cost increase resulting directly from
the governmental action exceeds on an annualized basis the
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inflation allowance amount included in the prospective
rate for the general cost area in which the increase occurs.
For purposes of this determination, costs will be classified
into two (2) general areas, salaries and other. The effective
date of interim rate adjustment shall be the first day of the
month in which the adjustment is requested or in which the
cost increase occurred, whichever is later.

(2) The prospective rate shall not exceed, on a facility by
facility basis, an administratively established maximum
payment for that type of facility. The state will set a
uniform rate year for SNFs and ICFs (July I-June 30) by
taking the latest audited cost data available as of April 30
of each year and trending the facility costs to July I of the
rate year. (Unaudited and/or budgeted cost data may be
used if a full year’s audited data is unavailable.) Allowable
costs will then be indexed for inflation for the rate year,
and the maximum set at 110 percent of the median for the
class (SNF or ICF). In recognition of the higher costs of
hospital based SNFs, their upper limit shall be set at 165
percent of 110 percent of the median of allowable trended
and indexed costs of all other SNFs. The maximum pay-
ment amounts will be adjusted each July 1, beginning with
July I, 1982, so that the maximum payment amount for
the prospective uniform rate year will be at 110 percent of
the median per diem allowable costs for the class (SNF or
ICF) on July I of that year. For purposes of administrative
ease in computations normal rounding may be used in
establishing the maximum payment amount, with the max-
imum payment amount rounded to the nearest five (5)
cents. Upon being set, the arrays and upper limits will not
be altered due to revisions or corrections of data. For ICF-
MRs, a prospective rate will be set in the same manner as
for SNFs and basic ICFs, except that no maximum (upper
limit) shall be imposed. [Such maximum payment rate may
be reviewed annually by the department and may be ad-
justed as deemed appropriate with consideration given to
the factors of facility costs, program objectives and
budgetary resources.]

(3) The reasonable direct cost of ancillary services pro-
vided by the facility as a part of total care shall be compen-
sated on a reimbursement cost basis as an addition to the
prospective rate. Ancillary services reimbursement shall be
subject to a year-end audit, retroactive adjustment and
final settlement. Ancillary costs may be subject to max-
imum allowable cost limits under federal regulations. Any
percentage reduction made in payment of current billed
charges shall not exceed twenty-five (25) percent, except in
the instance of individual facilities where the actual
retroactive adjustment for a facility for the previous year
reveals an overpayment by the department exceeding
twenty-five (25) percent of billed charges, or where an
evaluation by the department of an individual facility’s
current billed charges shows the charges to be in excess of
average billed charges for other comparable facilities serv-
ing the same area by more than twenty-five (25) percent.

(4) Interest expense used in setting the prospective rate is
an allowable cost if permitted under Title XVIII-A prin-
ciples and if it meets these additional criteria:

(a) It represents interest on long-term debt existing at the
time the vendor enters the program or represents interest
on any new long-term debt, the proceeds of which are used
to purchase fixed assets relating to the provision of the ap-
propriate level of care. If the debt is subject to variable in-
terest rates found in balloon-type financing, renegotiated
interest rates will be allowable. The form of indebtedness
may include mortgages, bonds, notes and debentures when
the principal is to be repaid over a period in excess of one
(1) year; or
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(b) It is other interest for working capital and operating
needs that directly relates to providing patient care. The
form of such indebtedness may include, but is not limited
to, notes, advances and various types of receivable financ-
ing; however, short-term interest expense on a principal
amount in excess of program payments made under the
prospective rate equivalent to two (2) months experience
based on ninety (90) percent occupancy or actual program
receivables will be disallowed in determining cost;

(c) For both paragraphs (a) and (b) of this subsection,
interest on a principal amount used to purchase goodwill
or other intangible assets will not be considered an
allowable cost. '

(5) Compensation to owner/administrators will be con-
sidered an allowable cost provided that it is reasonable,
and that the services actually performed are a necessary
function. Compensation includes the total benefit received
by the owner for the services he renders to the institution,
excluding fringe benefits routinely provided to all
employees and the owner/administrator. Payment for ser-
vices requiring a licensed or certified professional perform-
ed on an intermittent basis will not be considered a part of
compensation. ‘‘Necessary function’’ means that had the
owner not rendered services pertinent to the operation of
the institution, the institution would have had to employ
another person to perform the service. Reasonableness of
compensation will be based on total licensed beds (all
levels).

(6) The allowable cost for services or goods purchased
by the facility from related organizations shall be the cost
to the related organization, except when it can be
demonstrated that the related organization is in fact
equivalent to any other second party supplier, i.e., a rela-
tionship for purposes of this payment system is not con-
sidered to exist. A relationship will be considered to exist
when an individual or individuals possess five (5) percent
or more of ownership or equity in the facility and the sup-
plying business; however, an exception to the relationship
will be determined to exist when fifty-one (51) percent or
more of the supplier’s business activity of the type carried
on with the facility is transacted with persons and
organizations other than the facility and its related
organizations.

(7) The amount allowable for leasing costs shall not ex-
ceed the amount which would be allowable based on the
computation of historical costs, except that for general in-
termediate care facilities entering into lease/rent ar-
rangements prior to April 22, 1976, intermediate care
facilities for the mentally retarded entering into lease/rent
arrangements prior to February 23, 1977, and skilled nurs-
ing facilities entering into lease/rent arrangements prior to
December 1, 1979, the department will determine the
allowable costs of such arrangements based on the general
reasonableness of such costs.

(8) The following provisions are applicable with regard
to median per diem cost center upper limits:

(a) For facilities (except ICF-MRs) beginning participa-
tion in the Medicaid program on or after April 1, 1981,
(newly participating facilities), the following upper limits
(within the class) shall be applicable with regard to other-
wise allowable per diem costs, by cost center: for nursing
services, 125 percent of the median; for dietary services,
125 percent of the mediar; for property costs, 105 percent
of the median; and for all other costs, 105 percent of the
median.

(b) Facilities participating in the Medicaid program prior
to April 1, 1981, shall be classified as newly participating
facilities when either [any] of the following occurs on or
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after April 1, 1981: first, when the facility expands its bed.

capacity by expansion of its currently existing plant[;] or,
second, when a multi-level facility (one providing more
than one (1) type of care, converts existing personal care
beds in the facility to either skilled nursing or intermediate
care beds, and the number of additional or converted per-
sonal care beds equals or exceeds (in the cumulative)
twenty-five (25) percent of the Medicaid certified beds in
the facility as of March 31, 1981. [; or, third, when the
facility changes ownership. (However, stock transfers
which are not considered changes of facility ownership, or
changes of ownership based on sales or purchase
agreements entered into prior to April 1, 1981, and which
are finalized by transfer of legal ownership prior to Oc-
tober 1, 1981, shall not cause the facility to be classified as
a newly participating facility for purposes of this subsec-
tion.)] Facilities participating in the Medicaid program
prior to April 1, 1981 shall not be classified as newly par-
ticipating facilities solely because of changes of ownership.

[{c) Effective May 1, 1981, the following additional up-
per limit (within the class) shall be applicable with regard
to otherwise allowable costs, by cost center, for all
facilities (except ICF-MRs): for administrative and general
and owner’s compensation (combined), the upper limit
shall be 105 percent of the median per diem cost.]

(¢) {(d)] For purposes of application of this subsection
the facility classes are basic intermediate care and skilled
nursing care. The ‘““median per diem cost’’ is the midpoint
of the range of all facilities’ costs (for the clsss) which are
attributable to the specific cost center, which are otherwise
allowable costs for the facilities’ prior fiscal year, and
which are adjusted by trending, indexing [for the inflation]
and the occupancy factor[s}. The median for each cost
center for each class shail be determined annually using the
same [latest] cost data [available] for the class which was
used In setting the maximum payment amount. The Divi-
sion for Medical Assistance shall notify all participating
facilities of the median per diem cost center upper limits
currently in effect.

(d) [(e)] Intermediate care facilities for the mentally
retarded (ICF-MRs) are not subject to the median per diem
cost center upper limits shown in this subsection.

(9) Certain costs not directly associated with patient care
will not be considered allowable costs. Costs which are not
allowable include [membership dues,] political contribu-
tions, the cost of travel outside the state (and all costs
related thereto), and legal fees for unsuccessful lawsuits
against the department.

(10) To determine the gain or loss on the sale of a facility
for purposes of determining a purchaser’s cost basis in
relation to depreciation and interest costs, the following
methods will be used:

(a) Determine the actual gain on the sale of the facility.

(b) Add to the seller’s depreciated basis two-thirds (%3)
of one (1) percent of the gain for each month of ownership
since the date of acquisition of the facility by the seller to
arrive at the purchaser’s cost basis.

(¢) Gain is defined as any amount in excess of the seller’s
depreciated basis as computed under program policies at
the time of the sale, excluding the value of goodwill includ-
ed in the purchase price.

(d) A sale is any bona fide transfer of legal ownership
from an owner(s) to a new owner(s) for reasonable com-
pensation, which is usually fair market value. Stock
transfers, except stock transfers followed by liquidation of
all company assets and which may be revalued in ac-
cordance with Internal Revenue Service rules, are not con-

sidered changes of facility ownership. Lease-purchase
agreements and/or other similar arrangements which do
not result in transfer of legal ownership from the original
owner to the new owner are not considered sales until such
time as legal ownership of the property is transferred.

(11) Each facility shall maintain and make available
such records (in a form acceptable to the department) as
the department may require to justify and document all
costs to and services performed by the facility. The depart-
ment shall have access to all fiscal and service records and
data maintained by the provider, including unlimited on-
site access for accounting, auditing, medical review,
utilization control and program planning purposes.

(12) The following shall apply with regard to the annual
cost report required of the facility:

(a) The year-end cost report shall contain information
relating to prior year cost, and will be used in establishing
prospective rates and setting ancillary reimbursement
amounts.

(b) New items or expansions representing a departure
from current service levels for which the facility requests
prior approval by the program are to be so indicated with a
description and rationale as a supplement to the cost
report.

(c) Departmental approval or rejection of projections
and/or expansions will be made on a prospective basis in
the context that if such expansions and related costs are ap-
proved they will be considered when actually incurred as an
allowable cost. Rejection of items or costs will represent
notice that such costs will not be considered as part of the
cost basis for reimbursement. Unless otherwise specified,
approval will relate to the substance and intent rather than
the cost projection.

(d) When a request for prior approval of projections
and/or expansions is made, absence of a response by the
department shall not be construed as approval of the item
Or expansion.

(13) The department shall audit each year-end cost
report in the following manner: an initial desk review shall
be performed of the report and the department will deter-
mine the necessity for and scope of a field audit in relation
to routine service cost. A field audit may be conducted for
purposes of verifying prior year cost to be used in setting
the new prospective rate; field audits may be conducted an-
nually or at less frequent intervals. A field audit of an-
cillary cost will be conducted as needed.

(14) Year-end adjustments of the prospective rate and a
retroactive cost settiement will be made when:

(a) Incorrect payments have been made due to computa-
tional errors (other than the omission of cost data)
discovered in the cost basis or establishment of the pro-
spective rate.

(b) Incorrect payments have been made due to
misrepresentation on the part of the facility (whether inten-
tional or unintentional).

(15) Reimbursement paid may not exceed the facility’s
customary charges to the general public for such services,
except in the case of public facilities rendering inpatient
services at a nominal charge (which may be reimbursed at
the prospective rate established by the department).

(16) The department may develop and/or utilize
methodology to assure an adequate level of care. Facilities
determined by the department to be providing less than
adequate care may have penalties imposed against them in
the form of reduced payment rates.

(17) Each facility shall submit the required data for
determination of the prospective rate no later than sixty
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(60) days following the close of the facility’s fiscal year.
[The department shall, under normal circumstances, be ex-
pected to determine the prospective rate and make notifica-
tion to the facility within an additional sixty (60) days after
actual receipt of the required documents. These] This time
limit[s] may be extended [as necessary for the procuring of
additional documentation, resolution of disputed facts,] at
the specific request of the facility (with the department’s
concurrence)|, and at such times as the rate review and ap-
peal process is utilized by a facility and the determination
and/or notification is held awaiting completion of that
process]. The department may also require, as necessary,
that facilities whose cost report does not cover a full facili-
ty fiscal year shall submit an interim and/or budgeted cost
report by April 30 to be used in setting the prospective rate
for the facility for the next unform rate year.

Section 4. Prospective Rate Computation. The prospec-
tive rate for each facility will be set in accordance with the
following:

(1) Determine allowable prior year cost for routine ser-
VICES.

(2) The allowable prior year cost, not including fixed or
capital costs, will then be trended to the beginning of the
uniform rate year and increased by a percentage so as to
reasonably take into account economic conditions and
trends. Such percentage increase shall be known as an in-
flation factor.

(3) The unadjusted basic per diem cost (defined as the
unadjusted allowable cost per patient per day for routine
services) will then be determined by comparison of costs
with the facility’s occupancy rate (i.e., the occupancy fac-
tor) as determined in accordance with procedures set by the
department. The occupancy rate shall not be less than ac-
tual bed occupancy, except that it shall not exceed ninety-
eight (98) percent of certified bed days (or ninety-eight (98)
percent of actual bed usage days, if more, based on prior
year utilization rates). The minimum occupancy rate shall
be ninety (90) percent of certified bed days for facilities
with less than ninety (90) percent certified bed occupancy.
The department may impose a lower occupancy rate for
newly constructed or newly participatingfacilities, or for
existing facilities suffering a patient census decline as a
result of a competing facility newly constructed or opened
serving the same area. The department may impose a lower
occupancy rate during the first two (2) full facility fiscal
years an existing skilled nursing facility participates in the
program under this payment system.

(4) Cost center median related per diem upper limits will
then be applied as appropriate to the unadjusted basic per
diem cost. The resultant adjusted amounts (and unad-
justed amounts, as applicable) will be combined (or recom-
bined) to arrive at the basic per diem cost (defined as the
adjusted allowable cost per patient per day for routine ser-
vices).

(5) To the basic per diem cost shall be added a specified
dollar amount for investment risk and an incentive for cost
containment in lieu of a return on equity capital, except
that no return for investment risk shall be made to non-
profit facilities, and publicly owned and operated facilities
shall not receive the investment or incentive return.

(a) Cost incentive and investment schedule for general
intermediate care facilities:

1067
(Effective 7-1-81 [4-1-81])
Investment Incentive
Basic Factor Factor
Per Diem Per Diem Per Diem
Cost Amount  Amount
$24.99 & below [$21.99 & below]* — —_
25.00-25.99] 22.00-22.99] $1.38 $ .87
26.00-26.99[ 23.00-23.99] 1.29 75
27.00-27.99[ 24.00 - 24.99] 1.18 .62
28.00-28.99[ 25.00-25.99] 1.06 47
29.00-29.99 26.00-26.99] 92 31
30.00-30.99] 27.00-27.99] .76 13
31.00-32.55[ 28.00 - 28.99] 33 —

Maximum Payment $32.55[$29.80]
* For a basic per diem of $24.99 [$21.99] and below, the
investment amount will be equal to 7.5 percent, but not to
exceed $1.38, and the incentive amount will be equal to 5.0
percent, but not to exceed $.87.

(b) Cost incentive and investment schedule for in-
termediate care facilities for the mentally retarded:

(Effective 1-1-82 [4-1-81])

Basic Investment Factor  Incentive Factor
Per Diem Cost  Per Diem Amount Per Diem Amount

$29.99 & below* — —
30.00-31.99 $1.38 $ .87
32.00-33.99 1.29 .75
34.00-35.99 1.18 .62
36.00-37.99 1.06 47
38.00-39.99 .92 31
40.00-41.99 .76 13
42.00 - 43.99 .53 —_—

[Maximum Payment $90.00]

* For a basic per diem of $29.99 and below, the investment
amount will be equal to 7.5 percent, but not to exceed
$1.38 and the incentive amount will be equal to 5.0 per-
cent, but not to exceed $.87.
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(¢) Cost incentive and investment schedule for skilled
nursing facilities:

(Effective 10-1-81 [4-1-81))

Investment Incentive
Basic Factor Factor
Per Diem Per Diem Per Diem
Cost Amount Amount
$31.99 & below [$28.99 & below]* — —_
32.00-33.991 25.00-30.99] $1.38 $ .87
34.00-35.99[ 31.00 - 32.99] 1.29 75
36.00-37.99] 33.00 - 34.99] 1.18 .62
38.00-39.99[ 35.00-36.99] 1.06 .47
40.00-41.99] 37.00-38.99] .92 31
42.00-43.99[ 39.00 - 40.99] .76 13
44.00-45.99[ 41.00-42.99] .53 —

Maximum Payment $48.75** [$45.00%*]

* For a basic per diem of $31.99 [$28.99] and below, the
investment amount will be equal to 7.5 percent, but not to
exceed $1.38, and the incentive amount will be equal to 5.0
percent, but not to exceed $.87.

** The maximum payment for hospital based skilled nurs-
ing facilities is set at $75.65 [was initially set at $80.00, such
amount to be adjusted as shown in Section 4(6)].

(6) The prospective rate is then compared, as
appropriate, with the maximum payment. [This shall be
twenty-nine dollars and eighty cents ($29.80) per patient
per day for routine services for the period beginning
4/1/81 for general intermediate care facilities; ninety
dollars (890) per patient per day for routine services for the
period beginning 4/1/81 for intermediate care facilities for
the mentally retarded, and forty-five dollars (345) per pa-
tient per day for routine services for the period beginning
12/1/79 for non-hospital based skilled nursing facilities.
The maximum payment shall be eighty dollars (380) per pa-
tient per day for routine services for the period beginning
12/1/79 for hospital based skilled nursing facilities, the
rate to be adjusted proportionately in relation to the non-
hospital based skilled nursing facility maximum payment
so that the rates will be identical after a period of five (5)
years (beginning 12/1/79).] If in excess of the program
maximum, the prospective rate shall be reduced to the ap-
propriate maximum payment amount. The maximum pay-
ment amounts have been set to be at or about 110 percent
of the median of adjusted basic per diem costs for the
class, recognizing that hospital based skilled nursing
facilities [and intermediate care facilities for the mentally
retarded] have special requirements that must be con-
sidered. [Current maximum payment rates are somewhat
in excess of 110 percent since the department is allowing
for a period of adjustment from the prior method of deter-
mining the maximum payment rates.] The department has
determined that the maximum payment rates shall be
reviewed annually against the criteria of 110 percent of the
median for the class and that adjustments to the payment
maximums will be made effective July 1, 1982 and each Ju-
ly 1 thereafter. This policy shall allow, but does not require
lowering of the maximum payments below the current
levels if application of the criteria against available cost
data should show that 110 percent of the median is a lower
dollar amount than has been currently set.

_ Section 5. Rate Review and Appeal. Participating
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facilities may appeal departmental decisions as to applica-
tion of the general policies and procedures in accordance
with the following:

(1) First recourse shall be for the facility to request in
writing to the Director, Division for Medical Assistance, a
re-evaluation of the point at issue. This request must be
received within twenty (20) days following notification of
the prospective rate by the program. The director shall
review the matter and notify the facility of any action to be
taken by the department (including the retention of the
original application of policy) within twenty (20) days of
receipt of the request for review.

(2) Second recourse shall be for the facility to request in
writing to the Commissioner, Bureau for Social Insurance,
a review by a standing review panel to be established by the
commissioner. This request must be postmarked within fif-
teen (15) days following notification of the decision of the
Director, Division for Medical Assistance. Such panel shall
consist of three (3) members: one (1) member from the
Division for Medical Assistance, one (1) member from the
Kentucky Association of Health Care Facilities, and one
(1) member from the Center for Program Development,
Bureau for Social Insurance. A date for the rate review
panel to convene will be established [The panel shall meet
to consider the issue] within fifteen (15) days after receipt
of the written request. /, and] The panel shall issue a bin-
ding decision on the issue within ten (10) [five (5)] days of
the hearing of the issue. The attendance of the represen-
tative of the Kentucky Association of Health Care
Facilities at review panel meetings shall be at the depart-
ment’s expense.

Section 6. Definitions. For purposes of Sections 1
through 6, the following definitions shall prevail unless the
specific context dictates otherwise.

(1) “Allowable cost’” means that portion of the facility’s
cost which may be allowed by the department in
establishing the reimbursement rate. Generally, cost is con-
sidered allowable if the item of supply or service is
necessary for the provision of the appropriate level of pa-
tient care and the cost incurred by the facility is within cost
limits established by the department, i.e., the allowable
cost is “‘reasonable.’”’

(2) ““Ancillary services’’ means those direct services for
which a separate charge is customarily made, and which
are retrospectively settled on the basis of reasonable
allowable cost at the end of the facilities’ fiscal year. An-
cillary services are limited to the following:

(a) Legend and non-legend drugs, including urethral
catheters, and irrigation supplies and solutions utilized
with those catheters regardless of how those supplies and
solutions are utilized. Coverage and allowable cost pay-
ment limitations are specified in the department’s regula-
tion on payment for drugs.

(b) Physical, occupational and speech therapy.

(c) Laboratory procedures.

(d) X-ray.

() Oxygen and other related oxygen supplies.

(f) Psychological and psychiatric therapy (for ICF/MR
only).

(3) “Hospital based skilled nursing facilities’ means
those skilled nursing facilities so classified by Title XVIII-
A.

(4) The “‘basic per diem cost”’ is the computed rate arriv-
ed at when otherwise allowable [prior year] costs are
trended and adjusted in accordance with the inflation fac-
tor, the occupancy factor, and the median cost center per
diem upper limits.
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(5) “Inflation factor’” means the comparison of
allowable [prior year] routine service costs, not including
fixed or capital costs, with an inflation rate to arrive at
projected current year cost increases, which when added to
allowable [prior year] costs, including fixed or capital
costs, yields projected current year allowable costs.

{6) “Incentive factor’” means the comparison of the
basic per diem cost with the incentive return schedule to ar-
rive at the actual dollar amount of cost containment incen-
tive return to be added to the basic per diem cost.

(7) “Investment factor’”’ means the comparison of the
basic per diem cost with the investment return schedule to
arrive at the actual dollar amount of investment return to
be added to the basic per diem cost.

(8) “Maximum allowable cost” means the maximum
amount which may be allowed to a facility as reasonable
cost for provision of an item of supply or service while
complying with limitations expressed in related federal or
state regulations.

(9) “Maximum payment’’ means the maximum amount
the department will reimburse, on a facility by facility
basis, for routine services.

(10) “Occupancy factor’” means the imposition of an
assumed leve] of occupancy used in computing unadjusted
basic per diem rates.

(11) “Prospective rate’’ means a payment rate of return
for routine services based on allowable {prior year} costs
and other factors, and includes the understanding that ex-
cept as specified such prospective rate shall not be retroac-
tively adjusted, either in favor of the facility or the depart-
ment.

(12) “‘Routine services’’ means the regular room,
dietary, medical social services, nursing services, minor
medical and surgical supplies, and the use of equipment
and facilities. Routine services include but are not Limited
to the following:

(a) All general nursing services, including administration
of oxvgen and related medications, handfeeding, in-
continency care and tray services.

(b) Items which are furnished routinely and relatively
uniformly to all patients, such as patient gowns, water pit-
chers, basins, and bed pans. Personal items such as paper
tissues, deodorants, and mouthwashes are allowable as
routine services if generally furnished to all patients.

(c) Items stocked at nursing stations or on the floor in
gross supply and distributed or utilized individually in
small quantities, such as alcohol, applicators, cotton balls,
bandaids and tongue depressors.

(d) Items which are utilized by individual patients but
which are reusable and expected to be available in an in-
stitution providing a skilled nursing or intermediate care
facility level of care, such as ice bags, bed rails, canes, crut-
ches, walkers, wheelchairs, traction equipment, and other
durable medical equipment.

{e) Laundry services, including personal clothing to the
extent it is the normal attire for everyday facility use, but
excluding dry cleaning costs.

(f) Other items or services generally available or needed
within a facility unless specifically identified as ancillary
services. (Items excluded from reimbursement include

private duty nursing services and ambulance services
costs.)

Section 7. Implementation of Uniform Rare Year. The
first uniform rate year shall be July 1, 1981-June 30, 1982.
For general I CFs,. payments based on the uniform rate year

shall begin effective July 1, 1981. For SNFs, payments bas-
ed on the uniform rate year shall begin effective October I,
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1981. For ICF-MRs, payments based on the uniform rate
year shall begin effective January 1, 1982,

JOHN CUBINE, Commissioner
ADOPTED: March 12, 1982
APPROVED: W. GRADY STUMBO, Secretary
RECEIVED BY LRC: March 15, 1982 at 11:30 a.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Secretary for Human Resources, DHR Building, 275
East Main Street, Frankfort, Kentucky 40621,

DEPARTMENT FOR HUMAN RESOUCES
Bureau for Social Insurance
(Proposed Amendment)

904 KAR 2:100. Home energy assistance program;
eligibility, criteria.

RELATES TO: KRS 194.050

PURSUANT TO: KRS 13.082, 194.050

NECESSITY AND FUNCTION: The Department for
Human Resources is authorized by KRS 194.050 to ad-
minister a program to provide assistance for eligible low in-
come households within the Commonwealth of Kentucky
to offset the rising costs of home energy that are excessive
in relation to household income. This regulation sets forth
the eligibility and payments criteria for each of two (2)
components of energy assistance, regular and crisis, under
the Home Energy Assistance Program (HEAP).

Section 1. Application. Each household requesting
assistance shall be required to complete an application and
provide such information as may be deemed necessary to
determine eligibility and payment amount in accordance

with the procedural requirements prescribed by the depart-
ment.

Section 2. Definitions. Terms used in HEAP are defin-
ed as follows: (1) “Principal residence’” is that place where
a person is living voluntarily and not on a temporary basis;
the place he/she considers home; the place to which, when
ab_sent, he/she intends to return; and such place is iden-
tif}_able_ frg)m other residences, commercial establishments,
or institutions.

(2) “Energy” is defined to include electricity, gas, and
any other fuel such as coal, wood, oil, bottled gas, etc.,
that is used to sustain reasonable living conditions.

(3) ““Household” is defined as one (1) or more persons
who share common living arrangements in a principal
residence within the Commonwealth of Kentucky.

(4) A “fully vulnerable household” is any household
which pays all energy costs directly to the energy provider
or any household which rents nonsubsidized housing
whose energy costs are included in the rent payment.

(5) “Regular component” is that portion of benefits
reserved as energy assistance for heating for households
containing at least one (1) member who is elderly (age sixty
90) or older) or disabled (as defined by Titles 11, X VI, and
XIX of the Social Security Act).

(6) “Crisis component” is that portion of benefits
reserved for use as emergency energy assistance after the

Volume 8, Number 10— April 1, 1982




1970 ADMINISTRATIVE REGISTER

regular component is terminated for eligible households in
2mergency Or Crisis situations.

Section 3. Eligibility Criteria. A household must meet
the following conditions of eligibility for receipt of a
HEAP payment: .

(1) The household must be fully vulnerable for energy

COSI.
- (2) For purposes of determining eligibility, the amount
of continuing and non-continuing earned and unearned
gross income including lump sum payments received by the
household during the calendar month preceding the month
of application will be considered. Income received on an ir-
regular basis will be prorated.

(3) Gross income for the calendar month preceding the
month of application must be at or below the applicable
amount shown on the income scale for the appropriate size
household. Excluded from consideration as income are
payments received by a household from a federal, state, or
local agency designated for a special purpose and which the
applicant must spend for that purpose, payments made to
others on the household’s behalf, loans, reimbursements
for expenses, incentive payments (WIN and CETA) nor-
mally disregarded in AFDC, federal payments or benefits
which must be excluded according to federal law, and Sup-
plemental Medical Insurance premiums.

Income Scale

Family Size Monthly Yearly
1 $359 $4,310

2 474 5,690

3 589 7,070

4 or more 704 8,450

(4) Applicants for the crisis component must attest
financial inability 1o obtain or retain energy for heating
and that the applicant is or will be without energy for heat
within the next fifteen (15) days or has received a final ter-
mination notice.

(3) The household must have total liguid assets at the
time of application of not more than $3,000. Excluded
assets are cars, household or personal belongings, primary
residence, cash surrender value of insurance policies, and
prepaid burial policies.

Section 4. Payment Levels. Payment amounts are set at
a level 10 serve a maximum number of households while
providing a reasonably adequate payment relative to
energy costs. The highest level of assistance will be provid-
ed 10 households with lowest incomes and highest energy
costs in relation to income, taking into account family size.

(1) For the regular component, payments to eligible
households will be made for the full benefit amount based
on type of energy for heating, monthly household income,
and household size as specified in the following benefit
scales.

Benefit Scales

Scale A.

Energy Sources: LP Gas {Propane), Fuel Oil, Electricity

Payment Amount

Monthly
Household Household Size Household Size
Income land2 3 or more
§ 0-5250 $225 $250
$251-$500 $189 $213
over $500 — $175
Scale B.

Energy Sources: Wood, Natural Gas, Coal

Payment Amount

Monthly
Household Household Size Household Size
Income land?2 3 or more
$ 0-$250 $175 $200
$251-$500 $138 $163
over $500 —_ $125

(2) Benefit amounts for crisis component applicants
shall not exceed the amount required to alleviate the crisis,
subject to the maximums in the above benefit scales. Pay-
ment shall be made for only one (1) crisis per household.
Payment amounts shall be determined by whether the
energy provider uses a continuous {e.g., monthly, bi-
monthly) or noncontinuous {e.g., gets payment at time of
each delivery) billing cycle and by whether the applicant
has arrearages as follows:

(a) If the energy provider uses a continuous billing cycle,
arrearages plus current month charges billed will be paid
not to exceed the maximum per household.

(b) If the energy provider uses a nontinuous billing cycle,
payment will be made for the delivery of fuel not 1o exceed
the maximum. Arrearages will not be paid unless there is
no other available vendor, and the available vendor will
deliver fuel only on receipt of payment for arrearages. In
such instances payment for arrearages plus current delivery
may not exceed the maximum per household.

(3) If the applicant incurs an indirect fuel cost through a
rent payment, the amount of the payment shall be the
amount of rent owed for arrearages and the current
month, not to exceed the maximum in the benefit chart.

{4) If the Department for Human Resources receives on-
ly a percentage of the federal funds authorized by Con-
gress, benefits to eligible households in the regular compo-
nent may be reduced proportionately.

Section 5. Payment Methods. Payments to eligible
households will be made as follows:

(1) Payment authorization under the regular component
is of two (2) types:

(a) If the recipient utilizes an energy provider who has a
continuous billing cycle, payment is authorized by a two-
party check paid payable to the provider and the recipient,
except that a direct provider payment may be authorized if
necessary to obtain energy.

(b) When there is no continuous billing cycle or heating
is included as an undesignated portion of rent, payment
shall be made by a check payable to the recipient.

(2) Payment authorization under the crisis component is
made by two-party check to the provider/landiord and
recipient unless the provider/landlord refuses to accept a
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two-party check. In this instance, the check shall be made
payable to the recipient only.

(3) At the recipient’s discretion, the total benefit may be
made in separate authorizations to facilitate payment to
more than one (1) provider (e.g., when the recipient heats
with both a wood stove and electric space heaters).
However, the total amount of the payments may not ex-
ceed maximums. The household will decide how to divide
payment if more than one (1) nrovider is used.

Section 6. Right to a Fair Hearing. Any individual has a
right to request and receive a fair hearing in accordance
with 904 KAR 2:055.

Section 7. Time Standards. The department shall make
an eligibility determination promptly after receipt of a
completed and signed application but not to exceed thirty
(30} days.

Section 8. Effective Dates. The following shall be the
implementation and termination dates for HEAP:

(1) Applications for the regular component shall be ac-
cepted beginning January 4, 1982, and ending no later than
January 13, 1982, at the close of business.

(2) Applications for the crisis component shall be ac-
cepted beginning January 18, 1982.

(3) Applications shall be processed in the order taken
until funds are expended. HEAP shall be terminated by the
Secretary when actual and projected program expenditures
have resulted in utilization of available funds.

{(4) HEAP may be reactivated after termination under
the same terms and conditions as shown in this regulation
should additional federal funds be made available for that
purpose.

Section 9. Allocation of Funds. (1) Fifteen (15) percent
of the total HEAP allocation shall be reserved for
weatherization assistance.

(2) Sixty (60) percent of benefit funds shall be reserved
for use in the regular component. Funds shall be allocated
for use in each Area Development District (ADD) based on
the number of Supplemental Security Income recipients in
the ADD. Funds unobligated by the close of business

January 15, 1982, shall be available for use in the crisis
component. ‘

(3) Forty (40) percent of benefit funds shall be reserved
for use in the crisis component. Funds shall be allocated
for use in each Area Development District based on the
number of households with income at or below 100 percent
of poverty level. Funds unspent by the close of business
February 28, 1982, shall be available for use statewide.

(4) As prescribed by the Secretary, up to $150,000 of
administrative [benefit] funds may be set aside for use in
select geographic areas, for the purpose of purchasing
alternative means of energy. To the extent this benefit is
provided a recipient, it will replace the benefit that
household would otherwise receive.

section 10. Energy Provider Responsibilities. Any pro-
vider accepting payment from HEAP for energy provided
to eligible recipients is required to comply with the follow-
ing:

{1) Reconnection of utilities and/or delivery of fuel must
be accomplished upon certification for payment;

(2) The household must be charged in the normal billing
process the difference between the actual cost of the home
energy and the amount of payment made through this pro-
gram. For balances remaining after acceptance of the
HEAP payment, the customer must be offered the op-
portunity for a deferred payment arrangement or a level
payment plan;

(3) HEAP recipients shall not be treated differently than
households not receiving benefits; and

(4) The household on whose behalf benefits are paid
shall not be discriminated against, either in the costs of
goods supplied or the services provided.

(5) A landlord shall not increase the rent of recipient
households on the basis of receipt of this payment.

JOHN CUBINE, Commissioner
ADOPTED: February 25, 1982
APPROVED: W. GRADY STUMBO, Secretary
RECEIVED BY LRC: February 25, 1982 at 3 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Secretary for Human Resources, DHR Building, 275
East Main Street, Frankfort, Kentucky 40621.
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FINANCE AND ADMINISTRATION CABINET
Department of Personnel

101 KAR

1:055. Compensation plan,
performance.

pay for

RELATESTO: KRS 18.170, 18.190, 18.210, 18.240

PURSUANT TO: KRS 13.082,18.170, 18.210

NECESSITY AND FUNCTION: KRS 18.210 requires
the Commissioner of Personnel to prepare and submit to
the board rules which provide for a pay plan for all
employees in the classified service, taking into account
such factors as the relative level of duties and respon-
sibilities of various classes, rates paid for comparable posi-
tions elsewhere, and the state’s financial resources. This
rule is to assure uniformity and equity in administration of
the pay plan in accordance with statutory requirements.

Section 1. Preparation, Approval, and Maintenance of
the Plan. (1) After consultation with appointing authorities
and the Secretary of the Finance and Administration
Cabinet, and after conducting an annual wage and salary
survey of relevant labor markets, the Commissioner shall
prepare a compensation plan for all classes of positions
based on the comncepts of internal job equity, external
market competitiveness, and individual employee merit.
The plan shall provide salary grades or specific salary rates
as appropriate for the various classes. Each job class shall
be assigned an appropriate pay grade or rate with con-
sideration given to internal job evaluation data and exter-
nal market conditions. All rates of pay for classes shall be
consistent with the functions cutlined in the classification
plan. The compensation plan shall reward individual
employee work performance in accordance with a per-
formance increase chart to be developed by the Commis-
sioner.

(2) When the Commissioner determines through rele-
vant salary surveys that the state’s overall compensation
position is inadequate in relation to that of other
employers, he may authorize a general adjustment of all
salary grades in the pay structure to a position which is
comparable to the external market. Additional surveys
may be conducted as necessary to determine market condi-
tions for specific classes.

(3) The Commissioner shall submit the plan to the board
for its approval. The board shall present the plan, through
the Secretary of the Finance and Administration Cabinet,
to the Governor for his final approval. The Commissioner
shall review the plan annually.

Section 2. Appointments. Initial appointments to state
service shall be made at the minimum rate of the pay range
established for the vclass unless the Commissioner
authorizes appointment of a highly qualified applicant at a
rate above the minimum, not to exceed the middle rate of
the range. Such exception shall be based on the outstan-
ding and unusual nature of the applicant’s education, ex-
perience or ability over and above the minimum re-
quirements set for the class. Such additional gualifications
must be in the same or related area to that of the job duties
of the class to which the appointment is to be made.
Employees possessing similar qualifications employed in

ADMINISTRATIVE REGISTER

egulations

the same class, by the same agency, in the same locality
shall have their salaries adjusted to the same rate granted in
the in-range appointment if that rate is higher than their
current salaries.

Section 3. Re-entrance to State Service. Appoiniing
authorities, with the approval of the Commissioner, may
place re-employed, reinstated, and probationarily ap-
pointed former employees at a salary determined by one (1)
of the following methods:

(1) Reinstatement to the same pay grade or lower:

(a) Request the same salary that was paid at the time of
separation if such salary is within the current salary grade;

(b) Request a salary higher than that paid at the time of
separation due to salary structure or grade adjustments oc-
curring pursuant to Section 8 or Section 9.

(c) Request a lower salary than that earned at the time of
separation if such a salary is within the current pay grade.

(d) Request 2 salary in accordance with the standards us-
ed for making new appointments.

(2) Re-employment or probationary appointment of
former employees to the same, lower, or higher pay grade:

(a) Request the same salary that was paid at the time of
separation if such salary is within the current salary grade;

(b) Request a salary higher than that paid at the time of
separation due to salary structure or grade adjustments oc-
curring pursuant to Section 8 or Section 9.

{c) Request a lower salary than that earned at the time of
separation if such salary is within the current pay grade.

(d) Request a salary in accordance with the standards us-
ed for making new appointments.

{3) Employees re-employed in the same class series, or
employees reinstated to the same class or a lower class in
the same series, at the same or higher salary earned prior to
separation shall be considered for a performance increase
when they have completed twelve (12) months service since
the date they last received a performance increase. A max-
imuam of six (6) months of that twelve (12) months of ser-
vice may have been earned during the last period of service
in which they held status. Employees re-employed in the
same class series at a lower rate of pay than that earned at
the time of separation shall be considered for a proba-
tionary increase in accordance with Section 5(1) below.
Employees re-employed or reinstated to a class in a dif-
ferent series shall be considered for a probationary per-
formance increase in accordance with Section 5(1) below.
Former employees probationarily appointed shall be con-
sidered for probationary performance increases in aé-
cordance with Section 5(1) below.

Section 4. Salary Adjustments. (1) Promotion. An
employee who is promoted shall receive a salary increase of
five percent (5%) except that in no case shall the
employee’s salary after such increase be below the
minimum or above the maximum of the higher grade. If
the promotion is to a classification which constitutes an
unusual increase in the level of responsibility, the appoin-
ting authority, with the prior written approval of the Com-
missioner, may grant a ten percent (10%) or fifteen percent
(15%) salary increase over the employee’s previous salary,
provided the proposed salary is within the salary grade for
the position.
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_(2) Demotion. An employee who is demoted shall have
his salary reduced to a rate which is in the grade for the
new class; this rate shall not exceed the rate which the
employee was receiving prior to the demotion.

(3) Transfer. An employee who is transferred to a job
class having the same pay grade shall be paid the same
salary that he received prior to transfer.

_(4) Reclassification. An employee who is advanced to a
higher pay grade through a reclassification of his position
shall receive a salary increase of five percent (5%) except
that in no case shall the employee’s salary after such in-
crease be below the minimum or above the maximum of
the higher grade. An employee who is reduced to a lower
pay grade through a reclassification of his position shall
receive the same salary he was receiving prior to
reclassification, even if that salary is above the maximum
of the lower pay grade. An employee whose salary is at or
above the maximum of the lower grade shall not receive
additional performance increases until such time the salary
falls within the grade due to an adjustment pursuant to
Section 8 or Section 9. The employee shall return to his
original increase date upon return of his salary to the
grade. An employee in a position which has been
reclassified to a lower pay grade after July 1, 1983, shall
have his salary reduced to a rate within the grade ap-
plicable to the new class of position.

(5) Reallocation. An employee who is advanced to a
higher pay grade through a reallocation of his position may
receive a salary increase of five percent (5%) except that in
no case shall the employee’s salary after such increase be
below the minimum or above the maximum of the higher
grade. An employee whose current salary exceeds the grade
maximum assigned to his class due to the July 1, 1982
salary schedule adjustment shall retain that current salary
following reallocation of his class to a higher grade. An
employee who is reduced to a lower pay grade through a
reallocation of his position shall receive the same salary
received prior to reallocation, even if that salary is above
the maximum of the lower grade. An employee whose
salary is at or above the maximum of the new grade shall
not receive additional performance increases until such
time the salary falls within the grade due to an adjustment
prusuant to Section 8 or Section 9. The employee shall
return to his original increase date upon return of his salary
to the grade. An employee in a position which has been
reallocated to a lower or higher pay grade after July I,
1983, shall have his salary reduced to a rate within the grade
applicable to the new class of position..

(6) Detail to special duty. An employee who is approved
for detail to special duty as provided by 101 KAR 1:110,
Section 4, may receive a five percent (5%) increase upon

‘'detail to a higher class except that in no case shall the
employee’s salary after such increase be below minimum or
above the maximum of the higher grade. Annual per-
formance increases shall not be permitted while an
employee is on detail to special duty to a class in a higher
pay grade.

(7) Reversion.

(a) An employee who is returned to his former class after
failure to complete the probationary period following pro-
motion, or following detail assignment to a higher class,
shall have his salary reduced to a salary rate received prior
to such promotion or detail assignment and is entitled to all
salary advancements and adjustments, pursuant to Section
810r Section 9, he would have received had he not left the
class.

(b) Employees who are returned to their former class in
the classified service following transfer or promotion to the
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unclassified service shall have their salary reduced to the
rate received prior to the promotion or transfer and are en-
titled to all salary advancements and adjustments they
would have received had they not left the class.

Section 5. Salary Advancements. (1) Probationary per-
formance increases. The amount of an employee’s proba-
tionary performance increase shall be based upon in-
dividual employee work performance as evidenced through
systematic performance appraisal conducted in accordance
with 101 KAR 1:140, Section 10, and other guidelines
which the Commissioner shall develop. Full-time
employees, and those part-time employees who work at
least 100 hours a month who complete their probationary
period with at least a satisfactory performance level shall
be granted a performance increase at the beginning of the
month following such completion of the probationary
period. The service may be provisional or probationary.
Employees completing the probationary period with below
standard or unsatisfactory performance levels shall be con-
sidered for an annual performance increase in accordance
with Section 5(2)(d) below. ’

(2) Annual performance increases.

(a) The amount of an employees annual performance in-
crease shall be based upon individual employee work per-
formance as evidenced through systematic performance
appraisal conducted in accordance with 101 KAR 1:140,
Section 10, and other guidelines which the Commissioner
shall develop. Performance increases shall be limited to
full-time status employees and those part-time status
employees who work at least 100 hours a month.
Employees who are on educational leave with pay shall
receive performance-based increases in accordance with
Section 7(1) below. Employees in classes assigned specific
salary rates shall not be eligible to receive performance in-
creases. Employees whose salaries are above grade max-
imums pursuant to Sections 4(4), (5), and 9(3) shall not be
eligible to receive performance increases until such time the
salary falls within the grade due to an adjustment pursuant
to Section 8 or Section 9.

(b) An employee having at least a satisfactory per-
formance level shall receive a performance increase at the
beginning of the month following completion of twelve
(12) months service since last receiving a performance or
probationary increase. An employee receiving a per-
formance increase which would place his salary above the
maximum of the range shall have his salary adjusted to the
maximum of the range with the excess of the performance
increase amount awarded as a lump sum payment. Such
employee shall not receive additional performance in-
creases until such time the salary falls within the grade due
to an adjustment pursuant to Section 8 or Section 9. The
employee shall return to his original increase date upon
return of his salary to the grade. Employees having below
standard or unsatisfactory performance levels shall be con-
sidered for annual performance increases in accordance
with paragraphs (c) or (d) of this subsection.

(c) An employee whose below standard performance
level does not warrant a performance increase on his
regularly scheduled increase date may be eligible to receive
a performance increase three (3) months following his
regularly scheduled date. A three (3) month re-evaluation
period, beginning immediately following the determination
nf the employee’s performance level, shall be used for the
purpose of improving the employee’s performance at least
to a satisfactory level. An employee whose performance re-
mains below standard following this re-evaluation period
shall be considered for an increase twelve (12) months
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following his regularly scheduled date. )

(d) An employee whose unsatisfactory performance level
does not warrant an increase on his regularly scheduled in-
crease date shall be considered for an increase twelve (12)
months following his regularly scheduled date.

(3) Service computation. In computing service for the
purpose of determining annual performance increase
eligibility for full-time employees, only those months for
which an employee earned annual leave or was on educa-
tional or military leave with pay shall be used except as
provided under Section 7(1). In those cases where an
employee is changed from part-time to full-time, part-time
service which would be counted in determining increase
eligibility for a part-time employee shall be counted in
determining increase eligibility for a full-time employee. In
those cases where an employee is changed from full-time to
pari-time, full-time service which would be counted in
determining increase eligibility for a full-time employee
shall be counted in determining increase eligibility for a
part-time employee.

{4) Performance increase dates will be established or
changed:

(a) Following completion of probation with at least a

satisfactory performance level, due to appointment,
reinstatement, re-employment, or promotion.

(b) Foliowing completion of a three (3) month re-
evaluation period with at least a satisfactory performance
level, described in Section 5(2) above.

{c) When an employee is on leave without pay for more
than one-half (44) the scheduled work days in any month.

(d) When the employee returns from leave with pay
where an absence of six (6) months or more in the per-
formance cycle is involved as described in Section 7(1)
below.

{3) Performance increase dates will not change when an
employee:

(a) Is in a position in a job class which is assigned g new
or different salary grade.

(b) Receives a salary adjustment as a result of his posi-
tion being reallocated or reclassifisd.

{c) Istransferred.

(d) Receives a demotion.

(e) Is approved for detail to special duty as provided by
101 KAR 1:110, Section 4.

{f) Receives an educational achievement salary advance-
ment under Section 6.

{g) Returns from military leave.

(h) Returns from leave with pay involving less than six
(6) months absence in the performance cycle.

(6) No employee shall have his salary advanced to a rate
above the maximum of the salary grade applicable to the
class of his position. An employee may retain a rate of pay
above the maximum of the range as provided in Section
4(4) and (5) and Section 9(3) of these rules.

(7) Transition provisions.

(a) All provisions in Section 5(7) shall be superseded by
provisions described in Section 5(1) through (6), J anuary 1,
1983. '

{b) Probationary increments. Full-time employees and
those part-time employees who work at least 100 hours a
month who were probationarily appointed, or former
employees probationarily appointed or re-employed or
reinstated at a lower salary, prior to July 1, 1982 shall be
eligible and may be given consideration by the appointing
authority for a five percent (5%) salary advancement at the
beginning of any month following successful completion
of the probationary period: however, in no case shall a five
percent (5% salary advancement be awarded under this
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section after December 31, 1982. The service may be Drovi-
sional or probationary. A former employee who was
reinstated or re-employed at the same or higher salary prier
to July 1, 1982 may be considered for a five percent (5%
salawry advancement when he has completed iwelve 12
months service since the date he received a probationary or
annual increment; however in no case shall 2 five percent
(5%) increase be awarded under this section afier
December 31, 1982. A maximum of six (6) months of that
twelve (12) months service may have been earned during
the last period of service in which he held status.

(¢} Annual increments. Annual increments shall be bas-
ed upon length of service until December 31, 1982. Full-
time employees having status, and those part-time
employees who work at least 100 hours a2 month whose an-
nual increment date occurs prior to December 31, 1982
shall be given a five percent (5%) salary advancement at
the beginning of the month following completion of twelve
(12) months service since last receiving an annual or proba-
tionary increment. Employees who are on educational
leave with pay shall receive such annual increments until
December 31, 1982. For the purpose of determining annual
increment eligiblity, service computation shall be done in
accordance with Section 5(3) above. Employees whose
salaries are at or above range maximums due to salary
schedule adjustment July 1, 1982 shall receive their five
percent (5%) annual increments if they would have receiv-
ed such increment has not this salary schedule adjustment
occurred. Employees whose salaries are within five percent
(5%) of the range maximum following such schedule ad-
justment shall receive the full benefit of their annual incre-
ment even if such increase places their salary above the
range maximum.

(d) Outstanding merit increment. Any permanent fuil-
time employee who has served for one (1) year immediately
preceding the recommendation and who has not received
an outstanding merit advancement within twelve (12)
months is eligible for a five percent (5 %) outstanding merit
advancement in his present grade in addition to any other
salary advancements tc which he might be entitled if:

1. His acts or ideas have resulted in significant financial
savings to the Commonwealth, or to a significant improve-
ment in service to its citizens; or

2. His job performance is outstanding. The appointing
agency must submit written justification to the Commis.
sioner and the personnel action form must be approved by
the agency head and the Commissioner to be effective. In a
fiscal year, an agency with sufficient budgeted funds may
grant as many outstanding merit salary advancements as
thirty percent (30%) of the number of its employees at the
close of the prior fiscal vear. This provision expires
December 31, 1982,

(e) Continuous service award. An employee who has
served (12) months at or-above the maximum of the salary
grade applicable to his class prior to December 31, 1982
shall be given a continuous service award of five percent
{(5%) of his current annual salary rate. Service at the max-
Imum rate of the grade applicable to the class of position
held by the employee prior to July 1, 1982 adjustment shall
be counted toward his twelve (i2) month period.
Employees whose salaries were at the maximum of the
salary range prior to July 1, 1982 but whose salaries are
returned to the range following the July 1, 1982 schedule
adjustment, shall receive their regular annual increments in
accordance with Section 3(7)(c). This continuous service
award shall be given as a lump sum payment. The service
shall be computed in accordance with Section 5(3).
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Section 6. Educational Achievement Increase. Subject
to the approval of the Commissioner, any permanent, full-
time employee who, after completion of his initial proba-
tionary - period, satisfactorily completes 260 classroom
hours (or the equivalent as determined by the Commis-
sioner) of job related instruction is eligible for a lump-sum
educational achievement increase of five percent (5%) of
his annual base salary the first of the month following the
approval of the increase.

Section 7. Return from Leave. Following January 1,
1983, an employee returning to duty from leave with pay
where an absence of six (6) months or more in the per-
formance cycle is involved shall have his performance in-
crease date established four (4) months following his
regularly scheduled increase date. Where an employee’s in-
crease date occurs while the employee is on leave with pay,
and an absence of six (6) months or more in the per-
fromance cycle is involved, the employee shall have his in-
crease date established four (4) months following the date
of his return. Where an absence of less than six (6) months
in the performance cycle is involved, the employee shall be
considered for his performance increase on his regularly
scheduled increase date.

(2) Leave without pay. Employees returning to duty
from leave without pay lasting less than one (1) year shall
have their increase dates established in accordance with
Section 5(3) above. Employees returning to duty from
leave without pay in excess of one (1) year shall have their
increase dates established in accordance with Section 3(3).

(3) Military Leave. An employee returning to duty from
military leave without pay, or from military service in ac-
cordance with KRS 61.373, shall receive the same or
similar pay (same salary plus grade changes) and all other
increases he would have received. Satisfactory per-
formance shall be assumed when computing the amount of
performance increase(s) due.

Section 8. General Schedule Adjustment. When the
Commissioner authorizes a general adjustment of all
grades in the pay structure, employees shall have their
salaries adjusted at least to the minimum rates of grades in
all cases. All salary adjustments shall be made in ac-
cordance with standards established by the Commissioner.

Section 9. Class Re-evaluation and Grade Adjustment.
(1) Class re-evaluation is the assignment of a different
salary grade to a class based upon a change in relation to
other classes or to labor market conditions.

(2) Change in salary grade. Whenever it becomes
necessary to assign a class in different salary grade due to
changes defined 1n Section 9(1) above, the Commissioner
may make a new or different salary grade applicable to a
class of position. Persons employed in positions of that
class at the effective date of the change in salary grade shall
have their salary placed at least at the minimum salary of
the higher grade. In no event shall an employee’s salary be
placed at a rate which provides a salary rate less than the
employee received prior to the change in the salary grade.
Employees whose salaries are already within the higher
grade shall retain their current salaries following the ad-
justment. Employees in a class or classes assigned to a
lower pay grade through class re-evaluation shall retain
their current salary even if that salary is above the max-
imum rate of the lower grade. Such employees shall not be
eligible to earn annual performance increases until such
time as the employee’s salary falls within the grade. The
employee shall return to his original increase date upon
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return of his salary to the grade. The Commissioner shall
review the use of this provision for retaining employees’
salaries above grade maximums and report to the Board
July 1, 1984, to determine the need for continuing such
provision.

(3) Recruitment difficulties. Whenever the Commis-
sioner determines that it is not possible to recruit qualified
employees at the established entrance salary in a specific
area or for a specific class, he may at the request of the ap-
pointing authority, authorize the recruitment for a class of
position at a higher rate in the pay grade, provided that all
other employees in the same class of position in the same
agency in the same locality are adjusted in salary to the
same rate. When the Commissioner determines that it is
not possible to relieve salary inadequacies using this provi-
sion, Section 9(2) shall apply.

{4) Increases resulting from this section shall not affect
an employee’s annual performance increase date.

Section 10. Paid Overtime. Overtime for which pay is
authorized shall have the approval of the Commissioner of
Personnel and the Secretary of the Finance and Ad-
ministration Cabinet.

Section 11. Maintenance and Maintenance Allowance.
In each case where an employee or the employee and his
family are provided with full or part maintenance, con-
sisting of one (1) or more meals per day, lodging or living
quarters, and domestic or other personal services, such
compensation in kind shall be treated as part payment and
its value shall be deducted from the appropriate salary rate
in accordance with the schedule promulgated by the Com-
missioner after consultation with appointing authorities
and the Secretary of the Finance and Administration
Cabinet.

Section 12. Supplemental Shift Premium. Upon request
of the appointing authority, the Commissioner may
authorize the payment of a supplemental shift premium for
those employees directed to work an evening or night shift,
However, no employee shall receive a supplemental shift
premium subsequent to a transfer to a position that is in-
eligible for a shift differential premium payment. The
employee’s loss of shift differential pay shall not be a basis
for an appeal to the Personnel Board.

Section 13. 101 KAR 1:050, Compensation plan, is
hereby repealed.

PHILIP TALIAFERRO, Chairman

ADOPTED: March 12, 1982

APPROVED: DEE MAYNARD, Commissioner

RECEIVED BY LRC: March 15, 1982 at 11:45 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Commissioner Dee Maynard, Department of Person-
nel, Room 373, New Capitol Annex, Frankfort, Kentucky
40601.
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FINANCE AND ADMINISTRATION CABINET
Department for Administration

200 KAR 5:320. Repeal of 200 KAR 5:302.

RELATES TO: KRS 13.080(3)(a), 45.360(3)

PURSUANT TO: KRS 45.360(3)

NECESSITY AND FUNCTION: In 1979, this section
incoporated into regulation by reference a portion of the
finance department management manual. The section is
hereby repealed because: the KAR does not identify the af-
fected parts of the manual sufficiently clearly to alert
employees who might be affected; there is little, if
anything, in the manual that needs or merits the force of
law or regulation; if anything in the manual needs to be in
the regulations, it should be clearly identified, published in
the Administrative Register, considered by the Subcom-
mittee, published as a regulation and brought to the atten-
tion of affected state workers; and unlike regulations, the
management manual, by its own statement was intended to
serve only ‘““one (1) purpose—to pass information to
another individual,” thereby avoiding ‘‘perpetual rehash
of routine task and work procedures.”’

Section 1. 200 KAR 5:302, Management and pro-
cedures manual, is hereby repealed.

GEORGEE. FISCHER, Secretary
ADOPTED: March 11, 1982
RECEIVED BY LRC: March 12, 1982 a1 9:20 a.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Cattie Lou Miller, Department for Administration,
Finance and Administration Cabinet, Room 238, Capitol
Annex, Frankfort, Kentucky 40601.

COMMERCE CABINET
Department of Fish and Wildlife Resources

301 KAR 2:115. Gun and archery seasons for deer.

RELATES TO: KRS 150.025, 150.170, 150.176,

150.305, 150.330, 150.340, 150.360, 150.370, 150.390,
150.400

PURSUANT TO: KRS 13.082

NECESSITY AND FUNCTION: This regulation per-
tains to the deer gun and archery seasons in specified coun-
ties and on wildlife management areas. This regulation is
necessary to set deer hunting season dates, 1o specify the
counties and management areas open to deer hunting, to
prescribe the methods by which deer may be legally taken,
and to prescribe procedures by which handicapped persons
may apply for exemptions from conventional hunting
methods requirements. The function of this regulation is to
provide for the prudent taking of deer within reasonable
limits, and to insure a permanent and continuing supply of
deer to furnish sport and recreation for present and future
residents of the state.

Section 1. Deer Gun Season, Zones, Dates, and Legal
Deer. Deer gun hunting is permitted in the following zones
on the dates listed, except as specified in subsection (6) of
this section and Section 3.
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(1) Zone No. 1: Open to either sex deer hunting for ten
(10) consecutive days beginning the first Saturday in
November. That portion of Edmonson County south of
728, east of 259 between 728 and 31W and north of 31W.

{(2) Zone No. 2: Open to antlered deer gun hunting for
ten (10) consecutive days beginning the first Saturday in
November. On the last day of the hunt, antlerless deer may
also be taken. Counties in this zone are: Breckinridge,
Bullitt, Butler, Caldwell, Carroll, Christian, Crittenden,
Franklin, Gallatin, Hancock, Henry, Hopkins, Logan,
McCracken, Muhlenberg, Ohio, Cidham, Owen, Shelby,
Todd, and Trimble.

(3) Zone No. 3: Open to antlered deer gun hunting for
ten (10) consecutive days beginning the first Saturday in
November. Counties in this zone are: Adair, Allen, Ander-
son, Ballard, Barren, Boone, Boyd, Boyle, Bracken,
Calloway, Campbell, Carlisle, Carter, Casey,
Cumberland, Edmonson, except that portion included in
Zone 1, Fulton, Grant, Graves, Grayson, Green, Greenup,
Hardin, Harrison, Hart, Henderson, Hickman, Kenton,
Larue, Lawrence, Lewis, Livingston, McLean, Marion,
Mason, Meade, Mercer, Metcalfe, Monroe, Nelson,
Pendleton, Russell, Scott, Spencer, Taylor, Trigg, Union,
Warren, Washington, and Webster.

{4) Zone No. 4: Open to antlered deer gun hunting for
five (5) consecutive days beginning the first Saturday in
November. Counties in this zone are: Bath, Daviess,
Elliott, Fleming, Jefferson, Lyon, McCreary, Marshall,
Menifee, Morgan, Nicholas, Pulaski, Robertson, Rowan,
and Wayne.

(5) Zone No. 5: Open to antlered deer gun hunting for
three (3) consecutive days beginning the first Saturday in
November. Counties in this zone are: Bell, Bourbon,
Breathitt, Clark, Clay, Clinton, Estill, Fayette, Floyd,
Garrard, Harlan, Jackson, Jessamine, Johnson, Knott,
Laurel, Lee, Leslie, Letcher, Madison, Magoffin, Martin,
Montgomery, Owsley, Perry, Pike, Powell, Rockcastle,
Simpson, Whitley, Wolfe, and Woodford.

(6) Zone No. 6: Counties, wildlife management areas,
and parks closed to all deer hunting:

(a) Counties in this zone are Lincoln and Knox.

(b) Wildlife management areas: Cane Creek WMA in-
cluding all private inholdings, in Laurel County; Ballard
WMA in Ballard County; Central Kentucky WMA in
Madison County; Grayson Lake WMA in Carter and
Elliott Counties; Mill Creek WMA including all private in-
holdings, in Jackson County; and Robinson Forest WMA
in Breathitt, Perry, and Knott Counties.

(c) Deer hunting is prohibited within the boundaries of
all national parks. .

Section 2. Deer Archery Season, Zones, Dates, and
Legal Deer. Zones 1, 2, and 3 are open to either sex archery
deer hunting during specified periods as follows, except as
specified in Section 3. Zones 4 and S are open to antlered
deer only archery hunting except as specified in Section 3.

(1) The deer hunting season for longbows and com-
pound bows opens October 1 and continues through
December 31 with no archery hunting during the period of
November 5 through 16.

(2) The deer hunting season for crossbows is November
20 through 29 only.

_Sec;ion 3. Exceptions to Deer Hunting Regulations on
Wﬂdhf_e Management Areas. All deer gun and archery
regulations apply unless otherwise specified herein.

(1) Beaver Creek Wildlife Management Area located in
McCreary and Pulaski Counties:
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(a) Archery season: antlered deer, October 2 through
October 10.

(b) Gun season: antlered deer, December 4 and 5.
Hunters will be selected by a drawing as stated in subsec-
tion (10) of this section. Hunters will be allowed to hunt
both days.

(c) Checking in and out: gun hunters must check in and
out at the management area check station. Archery hunters
are not required to check in but must check out if a deer is
taken.

(d) No other deer hunting is permitted.

(2) Higginson-Henry Wildlife Management Area located
in Union County: archery season: October 1 through
November 4. Archery hunters are not required to check in
but must check out if a deer is taken. No other deer hun-
ting is permitted.

(3) Kleber Wildlife Management Area located in Owen
County:

(a) Archery season: October 1 through November 4 and
December 6 through December 31,

(b) Gun season: either sex deer, December 4 and 5. Gun
hunters will be selected by a drawing as stated in subsection
(10) of this section. Hunters will be allowed to hunt both
days.

(c) Checking in and out: gun hunters must check in and
out at the management area check station. Archery hunters
are not required to check in but must check out if a deer is
taken.

(d) No other deer hunting is permitted.

(4) Pioneer Weapons Wildlife Management
located in Bath and Menifee Counties:

(a) Breech-loading firearms are prohibited.

(b) Muzzle-loading handguns of .44 caliber or larger are
permitted.

(c) Crossbows may be used during the entire archery
season.

(5) Redbird Wildlife Management Area located in Leslie
and Clay Counties:

(a) Archery season: antlered deer, Qctober 2 through
October 10.

(b) Gun season: antlered deer, December 11 and 12.
Hunters will be selected by a drawing as stated in subsec-
ticn (10) of this section.

(¢) Muzzle-loading firearm season: Antlered deer,
December 4 and 5. Hunters will be selected by a drawing as
stated in subsection (10) of this section. Muzzle-loading
handguns of .44 caliber or larger may be used.

(d) Checking in and out: gun hunters must check in and
out at the management area check station. Archery hunters
are not required to check in but must check out if a deer is
taken.

(¢) No other deer hunting is permitted.

(6) West Kentucky Wildlife Management Area located
in McCracken County:

(a) Archery season: either sex deer, October 1 through
November 4 on Tracts 1, 2, 3, 4, 5 and 6.

(b) Gun season: either sex deer, December 11 and 18.
Hunters will be selected by a drawing as stated in subsee-
tion (10) of this section. Hunters may hunt on assigned
date only.

(c) Permitted firearms: muzzle-loading and breech-
loading shotguns only.

(d) Checking in and out: all hunters must check in and
out daily at the wildlife management area check station.

(e) No firearms permitted on any “A’’ tracts or tract 7,
at any time.

(f) No other deer hunting is permitted.

Area
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(7) Yellowbank Wildlife Management Area located in
Breckinridge County:

(a) Archery season: either sex deer, October 1 through
November 4 and December 13 through December 31.

(b) Gun season: either sex deer, December 4, 8, and 11.
Hunters will be selected by a drawing as stated in subsec-
tion (10) of this section. Hunters will be allowed to hunt on
assigned date only.

(¢) Checking in and out: gun hunters must check in and
out daily at the management area check station. Archery
hunters are not required to check in but must check out if a
deer is taken.

(d) No other deer hunting is permitted.

(8) Duck Island Unit of Barkley Lake Wildlife Manage-
ment Area:

(a) Archery season: either sex deer, October 1 through
October 15,

(b) Gun season: either sex deer on October 23 and 24.
Hunters will be selected by a drawing as stated in subsec-
tion (10) of this section. Hunters will be allowed to hunt on
assigned date only.

(c) Checking in and out: gun hunters must check in and
out at the Calhoun Hill Boat Ramp at Donaldson Creek on
the east side of Barkley Lake after 4:30 a.m. on the day of
the hunt.

(d) No other deer hunting is permitted.

(9) Clay Wildlife Management Area located in Nicholas
County:

{a) Archery season: antlered deer, October 15 through
November 4 and December 4 through December 31.

(b) Checking in and out: archery hunters are required to
check in and out at the management area check station.

(¢) No other deer hunting is permitted.

(10) Deer hunt application procedures:

(2) Applications must be made only on forms provided
by the Department of Fish and Wildlife Resources.

(b) No more than four (4) hunters may apply per form.
More than one (1) application per individual per hunt will
disqualify that applicant. Completed applications must be
accompanied by a stamped, self-addressed envelope and be
postmarked no later than August 31, 1982.

Section 4. Legal Deer, Hunting Hours and Bag Limits.
(1) An antlered deer is defined as having one (1) antler at
least four (4) inches in length, measured from the skin to
the tip of the antler.

(2) Hunting hours: one-half (/%) hour before sunrise to
one-half (¥2) hour after sunset, prevailing local time.

(3) Bag and possession limit: the limit is two (2) deer per
hunter per year. Only one (1) deer may be taken by
firearms outside the following designated special deer
areas: Fort Knox, Fort Campbell, Land Between the
Lakes, and Blue Grass Ordnance Depot. Under no cir-
cumstances shall any individual be permitted to take more
than two (2) deer anywhere in the state.

Section 5. Hunting License, Deer Permits, Deer Tags
and Check Station Requirements. (1) Hunting license and
deer permit: All persons taking or attempting to take deer
must have in possession a valid annual Kentucky hunting
license and a valid deer hunting permit unless exempted by
KRS 150.170(3), (5) or (6).

(2) Leaving head attached: any person harvesting or
possessing a deer must leave the head attached to the body
until the carcass is removed from the field and processed.

(3) Mandatory deer check stations: any person, in-
cluding those eligible to hunt without a license, harvesting
a deer during any deer hunting season must have it checked
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at the deer check station nearest to where the deer was
harvested, or by the nearest available conservation officer,
no later than 9 a.m. prevailing local time on the day
following the day of harvest. The hunter must fill out the
stub attached to the deer permit and submit it to the check
station operator or conservation officer.

(4) Tagging deer carcass and head:

(a) Before moving the carcass, the hunter must attach
the metal tag portion of the deer permit to the deer. This
tag must be permanently locked and attached to any por-
tion of the deer carcass so that it cannot be removed
without destroying the tag or mutilating the carcass and
must remain attached until the carcass is processed and
packaged. The hunter must detach the stub marked “A
Tag” and, before moving the carcass punch a clearly visi-
ble hole through the space provided to indicate the weapon
used to take the deer.

(b) Deer heads or other parts separated from the carcass
for mounting by a taxidermist must have the taxidermist
tag properly filled out and attached to the separated part.

(5) Second deer permit: a hunter who has taken one 0
deer may purchase a second deer permit, which shall be
valid only when accompanied by a properly punched,
stamped or signed ‘A Tag” portion of the first deer per-
mit. If this portion of the first deer permit is punched to in-
dicate that the first deer was taken by gun, the second deer
permit is valid only for archery hunting, except that two (2)
deer may be taken by gun if one (1) is taken on a designated
special deer area listed in Section 4(3).

Section 6. Prohibited Methods and Conditions For Gun
and Archery Deer Hunting. (1) Residents of any state
which does not grant Kentucky residents the right to hunt
deer may not hunt deer in Kentucky.

(2) Persons under eighteen (18) years of age may not
hunt deer with a gun unless accompanied by an adult.

(3) Deer may not be taken with the aid of dogs or any
domestic animal, or by the use of a boat or any type of
vehicle.

(4) A deer may not be taken while the deer is swimming.

(5) All gun deer hunters must wear a visible vest, coat,
coveralls, cap or hat of hunter orange color. The entire
garment must be hunter orange.

(6) On department-owned and operated wildlife
management areas and on the Daniel Boone National
Forest, the use of any nails, spikes, screw-in devices, wire
or tree climbers are prohibited for attaching tree stands or
for climbing trees. Only portable tree stands and climbing
devices that do not injure trees may be used. Portable
stands may be placed in trees no more than two (2) weeks
before opening day of each hunting period and must be
removed within one (1) week following the last day of each
hunting period. All portable tree stands must be marked
with the owner’s name and address. Existing permanent
tree stands may not be used.

(7) Rattling of antlers or sticks and the use of hand or
mouth operated calls is permitted.

(8) No person or persons shall cast the rays of a
spotlight, jacklight or other artificial lighting device on any
highway or in any field, woodland or forest, while having
in his or her possession, or under his or her control, a
firearm or other implement by which a deer could be kill-
ed, even though such deer is not shot at, injured or killed.
This shall not apply when the headlights of a motor vehicle
in normal operation on a highway are cast upon a field,
woodland or forest in the normal course of travel, nor shall
it apply to landowners or tenants engaged in normal or
necessary activity upon their lands.
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(9) No person shall possess a deer taken contrary to this
or any other regulation or statute.

Section 7. Firearms Restrictions for Gun Deer Hunting.
(1) Permitted firearms: Center-fire rifles of .240 caliber or
larger (with the exceptions of the .30 caliber carbine and
.256 caliber rifle); muzzle-loading rifles of .38 caliber or
larger; and muzzle-loading and breech-loading shotguns of
ten (10) gauge maximum and twenty (20) gauge minimum
firing a single projectile. Handguns with barrel lengths of
3.90 inches or greater are permitted. Only the following
cartridges may be used: .30 caliber Herret; .357 magnum;
.357 Herret; .357 automag; .41 magnum; .41 automag; .44
magnum; .44 automag; .45 automag; and any other car-
tridge using a bullet of at least 110 grains weight and
developing at least 500 foot-pounds of muzzle energy.

(2) Prohibited firearms: any caliber of cartridge that
does not meet the requirements given in subsection (1) of
this section; any fully automatic weapon Or weapon
capable of firing more than one (1) round with one (1) trig-
ger pull; any military issue M-1 .30 caliber carbine or its
equivalent caliber sold commercially; and .256 caliber rifle.

(3) Fully jacketed military type ammunition and tracer
bullet ammunition are prohibited. Buckshot or any type of
shot shells are prohibited.

Section 8. Equipment Restrictions for Archery Deer
Hunting. (1) Longbows and compound bows may not be
fitted with any device capable of holding an arrow at full
draw without aid from the hunter.

(2) Arrows must be barbless without chemical treatment
or chemical attachments, with broadhead points at least
seven-eighths (7/8) inch wide.

(3) Crossbows must have a minimum pull weight of 100
pounds and a working safety device. Minimum bolt weight
is 380 grains with a barbless broadhead point at least seven-
eighths (7/8) inch wide, with no chemical treatments or
chemical attachments.

{4) Archery hunters are prohibited from carrying
firearms while hunting deer.

Section 9. Hunting Methods Exemptions for Handicap-
ped Hunters. Persons with physical handicaps that would
make it impossible for them to hunt by conventional
methods may apply by letter to the Commissioner of the
department for a hunting methods exemption. The Com-
missioner may authorize any reasonable exception that
would permit a handicapped person to hunt when he or she
could not otherwise do so because of his or her handicap.
Specific exemptions to be allowed will be described in the
letter of authorization, which will be signed by the Com-
missioner and a conservation officer who will certify that
the applicant for the exemption is, in his opinion, han-
dicapped to such a degree that the requested exemption is
necessary to permit the applicant to hunt. Hunting method
exemptions will expire at the end of the calendar year.

Section 10. 301 KAR 2:112, Deer gun and archery
seasons for specific counties and areas, is hereby repealed.

CARL E. KAYS, Commissioner

ADOPTED: March 1, 1982

APPROVED: W. BRUCE LUNSFORD, Secretary

RECEIVED BY LRC: March 12, 1982 at 9:40 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: The Commissioner, Department of Fish and Wildlife
Resources, Arnold L. Mitchell Building, No. ! Game Farm
Road, Frankfort, Kentucky 40601.
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DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Waste Management

401 KAR 2:063. General standards for hazardous waste
sites or facilities.

RELATES TO: KRS 224.033, 224.071, 224.255,
224.855, 224.860, 224.866, 224.880
PURSUANT TO: KRS 13.082, 224.017, 224.862,

224.866

NECESSITY AND FUNCTION: KRS 224.866 requires
that persons engaging in the storage, treatment, and
disposal of hazardous waste obtain a permit. KRS 224.866
requires the Department to establish standards for these
permits, to require adequate financial responsibility, to
establish minimum standards for closure for all facilities
and the post-closure monitoring and maintenance of
hazardous waste disposal facilities. This regulation
establishes minimum standards for new hazardous waste
sites or facilities.

Section 1. General. (1) Purpose, scope and applicabili-
ty.

(a) The purpose of this regulation is to establish
minimum standards which define the acceptable manage-
ment of hazardous waste.

(b) The standards in this regulation apply to owners and
operators of all hazardous waste sites or facilities which
treat, store, or dispose of hazardous waste, except as
specifically provided otherwise in this regulation or in 401
KAR 2:075.

(c) The requirements of this regulation apply to a person
disposing of hazardous waste by means of ocean disposal
subject to a permit issued under the Marine Protection,
Research, and Sanctuaries Act only to the extent they are
included in a permit by rule granted to such a person under
401 KAR 2:060.

(d) The requirements of this regulation apply to a person
disposing of hazardous waste by means of underground in-
jection subject of a permit issued under an Underground
Injection Control (UIC) program approved or pro-
mulgated under the Safe Drinking Water Act only to the
extent they are required by Section 10 of 401 KAR 2:060.

(e) The requirements of this regulation apply to the
owner or operator of a POTW which treats, stores, or
disposes of hazardous waste only to the extent they are in-
cluded in a hazardous waste permit by rule granted to such
a person under 401 KAR 2:060.

(f) The requirements of this regulation do not apply to:

1. The owner or operator of a facility permitted by the
department to manage solid waste, if the only hazardous
waste the facility treats, stores, or disposes of is excluded
from regulation under Section 5 of 401 KAR 2:075;

2. The owner or operator of a facility which treats or
stores hazardous waste, which treatment or storage meets
the criteria in 401 KAR 2:075, Section 6(1) except to the ex-
tent that 401 KAR 2:075, Section 6(2) provides otherwise;

3. A generator accumulating waste on-site in com-
pliance with Section 3(5) of 401 KAR 2:070;

4. A farmer disposing of waste pesticides from his own
use in compliance with Section 5(2) of 401 KAR 2:070;

5. The owner or operator of a totally enclosed treat-
ment facility, as defined in 401 KAR 2:050. _

6. The owner or operator of an elementary neutraliza-

tion unit or a wastewater treatment unit as defined in 401
KAR 2:050;
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7. Persons with respect to those activities which are car-
ried out to immediately contain or treat a spill of hazar-
dous waste or material which, when spilled, becomes a
hazardous waste, except that, with respect to such ac-
tivities, the appropriate requirements of Sections 3 and 4 of
this regulation are applicable to owners and operators of
treatment, storage and disposal facilities otherwise subject
to this section;

8. A transporter storing manifested shipments of hazar-
dous waste in containers meeting the requirements of Sec-
tion 3(1) of 401 KAR 2:070 at a transfer facility for a
period of ten (10) days or less.

(2) Relationship to interim status standards. A facility
owner or operator who has fully complied with the re-
quirements for interim status, as defined in 401 KAR 2:050
and regulations under Section 1 of 401 KAR 2:060, must
comply with the regulations specified in 401 KAR 2:073 in
lieu of this regulation until final administrative disposition
of his permit application is made.

(3) Imminent hazard action. Notwithstanding any other
provisions of these regulations, enforcement actions may
be brought pursuant to KRS 224.071.

Section 2. General Facility Standards. (1) Applicability.

{a) This regulation applies to owners and operators of all
hazardous waste facilities, except as provided in Section
1(1), and paragraph (b) of this subsection.

(b) Section 2(9)(b) is applicable only to facilities subject
to regulation under Sections 17, 18, 19, 20, and 21 of this
regulation.

(2) Identification number. Every facility owner or
operator must apply to the department for an identifica-
tion number in accordance with the notification pro-
cedures.

(3) Required notices.

(a) The owner or operator of a facility that has arranged
to receive hazardous waste from a foreign source must
notify the department in writing at least four (4) weeks in
advance of the date the waste is expected to arrive at the
facility. Notice of subsequent shipments of the same waste
from the same foreign source is not required.

(b) The owner or operator of a facility that receives
hazardous waste from an off-site source (except where the
owner or operator is also the generator) must inform the
generator in writing that he has the appropriate permit(s)
for, and will accept, the waste the generator is shipping.
The owner or operator must keep a copy of this written
notice as part of the operating record.

(c) Before transfering ownership or operation of a facili-
ty during its operating life, or of a disposal facility during
the post-closure care period, the owner or operator must
notify the new owner or operator in writing of the re-
quirements of this regulation and 401 KAR 2:060.

(4) General waste analysis.

(a) 1. Before an owner or operator treats, stores, or
disposes of any hazardous waste, he must obtain a detailed
chemical and physical analysis of a representative sample
of the waste. At a minimum, this analysis must contain all
the information which must be known to treat, store, or
dispose of the waste in accordance with the requirements
of this regulation or with the conditions of a permit issued
under 401 KAR 2:060.

2. The analysis may include data developed under 401
KAR 2:075 and existing published or documented data on
the hazardous waste or on hazardous waste generated from
similar processes.

3. The analysis must be repeated as necessary to ensure
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that it is accurate and up to date. At a minimum, the
analysis must be repeated:

a. When the owner or operator is notified, or has
reason to believe, that the process or operation generating
the hazardous waste has changed; and

b. For off-site facilities, when the results of the inspec-
tion required in paragraph (a)4 of this section indicate that
the hazardous waste received at the facility does not match
the waste designated on the accompanying manifest or
shipping paper.

4. The owner or operator of an off-site facility must in-
spect and, if necessary, analyze each hazardous waste
movement received at the facility 1o determine whether it
matches the identity of the waste specified on the accompa-
nying manifest or shipping paper.

{b) The owner or operator must develop and follow a
written waste analysis plan which describes the procedures
which he will carry out to comply with paragraph (a) of
this subsection. He must keep this plan at the facility. Ata
minimum, the plan must specify:

1. The parameters for which each hazardous waste will
be analyzed and the rational for the selection of these
parameters (i.e., how analysis for these parameters will
provide sufficient information on the waste’s properties to
comply with paragraph (a) of this subsection);

2. The test methods which will be used to test for these
parameters;

3. The sampling method which will be used to obtain a
representative sample of the waste 10 be analyzed. A
representative sample may be obtained using either:

a. One (1) of the sampling methods described in Appen-
dix [ of 40 CFR 261; or

b. Anequivalent sampling method.

4. The frequency with which the initial analysis of the
waste will be reviewed or repeated to ensure that analysis is
accurate and up to date; and

5. For off-site facilities, the waste analyses that hazar-
dous waste generators have agreed to supply.

6. Where applicable, the methods which will be used to
meet the additional waste analysis requirements for
specific waste management methods as specified in Section
21(2) and in subsection (8) of this section.

(c) For off-site facilities, the waste analysis plan re-
quired in paragraph (b) of this subsection must also specify
the procedures which will be used to inspect and, if
necessary, analyze each movement of hazardous waste
received at the facility to ensure that it matches the identity
of the waste designated on the accompanying manifest or
shipping paper. At a minimum, the plan must describe:

1. The procedures which will be used to determine the
identity of each movement of waste managed at the facili-
ty; and

2. The sampling method which will be used 10 obtain a
representative sample of the waste 1o be idenified, if the
identification method includes sampling.

(5) Security.

{a) The owner or operator must prevent the unknowing
entry, and minimize the possibility for the unauthorized
entry, of persons or livestock onto the active portion of his
facility, unless he can demonstrate to the department that:

1. Physical contact with the waste, structures, or equip-
ment within the active portion of the facility will not injure
unknowing or unauthorized persons or livestock which
may enter the active portion of a facility; and

2. Disturbance of the waste or egquipment, by the
unknowing or unauthorized entry of persons or livestock
onto the active portion of a facility, will not cause a viola-
tion of the requirements of this regulation.

(b) Unless the owner or operator has made a successful
demonstration under paragraphs (a)1 and 2 of this subsec-
tion, a facility must have:

1. A twenty-four (24) hour surveillance system {e.g.,
television monitoring or surveillance by guards or facility
personnel) which continuously monitors and controls entry
onto the active portion of the facility; or

2. a. An artificial or natural barrier {e.g., a fence in
good repair or a fence combined with a cliff), which com-
pletely surrounds the active portion of the facility; and

b. A means to control entry, at all times, through the
gates or other entrances to the active portion of the facility
(e.g., an attendant, television monitors, locked entrance,
or controlled roadway access to the facility).

(¢) Unless the owner or operator has made a successful
demonstration under paragraphs (a)l and (2)2 of this
subsection, a sign with the legend, “Danger—Unauthoriz-
ed Personnel Keep Out,”” must be posted at each entrance
to the active portion of a facility, and at other locations, in
sufficient number to be seen from any approach to this ac-
tive portion. The legend must be written in English and in
any other language predominant in the area surrounding
the facility and must be legible from a distance of at least
twenty-five (25) feet. Existing signs with a legend other
than “Danger—Unauthorized Personnel Keep Out’’ may
be used if the legend on the sign indicates that only
authorized personnel are allowed to enter the active por-
tion, and that entry onto the active portion can be
dangerous.

(6) General inspection requirements.

(a) The owner or operator must inspect his facility for
malfunctions and deterioration, operator errors, and
discharges which may be causing or may lead to: release of
hazardous waste constituents to the environment, or a
threat to human health. The owner or operator must con-
duct these inspections often encugh to identify problems in
time to correct them before they harm human health or the
environment.

{b) 1. The owner or operator must develop and follow a
written schedule for inspecting monitoring equipment,
safety and emergency equipment, security devices, and
operating and structural equipment (such as dikes and
sump pumps) that are important to preventing, detecting,
or responding to environmental or human health hazards.

2. He must keep this schedule at the facility.

3. The schedule must identify the types of problems
(e.g., malfunctions or deterioration) which are to be look-
ed for during the inspection (e.g., inoperative sump pump,
leaking fitting, eroding dike, etc.).

4. The frequency of inspection may vary for the items

 on the schedule. However, it should be based on the rate of

possible deterioration of the equipment and the probability
of an environmental or human health incident if the
deterioration or malfunction or any operator error goes
undetected between inspections. Areas subject to spills,
such as loading and unloading areas, must be inspected
daily when in use. At a minimum, the inspection schedule
must include the terms and frequencies called for in Sec-
tions 17(5), 18(4), 19(5), 20(5), and 21(7) of this regulation,
where applicable.

{(c) The owner or operator must remedy any deteriora-
tion or malfunction of equipment or structures which the
inspection reveals on a schedule which ensures that the pro-
blem does not lead t0 an environmental or human health
hazard. Where a hazard is imminent or has already oc-
curred, remedial action must be taken immediately.

(d) The owner or operator must record inspections in an
inspection log or summary. He must keep these records for
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at least three (3) years from the date of inspection. At a

minimum, these records must include the date and time of
the inspection, the name of the inspector, a notation of the
observations made, and the date and nature of any repairs
or other remedial actions.

(7) Personnel training.

(a) 1. Facility personnel must successfully complete a
program of classroom instruction or on-the-job training
that teaches them to perform their duties in a way that en-
sures the facility’s compliance with the requirements of this
regulation. The owner or operator must ensure that this
- program includes all the elements described in the docu-
ment required under paragraph (d)3 of this subsection.

2. This program must be directed by a person trained in
hazardous waste management procedures, and must in-
clude instruction which teaches facility personnel hazar-
dous waste management procedures (including contingen-

cy plan implementation) relevant to the positions in which

they are employed.

3. Ataminimum, the training program must be design-
ed to ensure that facility personnel are able to respond ef-
fectively to emergencies by familiarizing them with
emergency procedures, emergency equipment, and
emergency systems, including where applicable:

a. Procedures for using, inspecting, repairing, and
replacing facility emergency and monitoring equipment;

b. Key parameters for automatic waste feed cut-off
systems;

c. Communications or alarm systems;

d. Response to fires or explosions;

e. Response to groundwater contamination incidents;
and

f. Shutdown of operations.

(b) Facility personnel must successfully complete the
program required in paragraph (a) of this subsection
within six (6) months after the effective date of these
regulations or six (6) months after the date of their employ-
ment or assignment to a facility, or to a new position at a
facility, whichever is later. Employees hired after the effec-
tive date of these regulations must not work in unsupervis-
ed positions until they have completed the training re-
quirements of paragraph (a) of this subsection.

(c) Facility personnel must take part in an annual review
of the initial training required in paragraph (a) of this
subsection.

(d) The owner or operator must maintain the following
documents and records at the facility:

1. The job title for each position at the facility related
to hazardous waste management, and the name of the
employee filling each job;

2. A written job description for each position listed
under paragraph (d)! of this subsection. This description
may be consistent in its degree of specificity with descrip-
tions for other similar positions in the same company loca-
tion or bargaining unit, but must include the requisite skill,
education, or other qualifications, and duties of employees
assigned to each position;

3. A written description of the type and amount of both
introductory and continuing training that will be given to
each person filling a position listed under paragraph (d)1
of this subsection; and

4. Records that document that the training or job ex-
perience required under paragraphs (a), (b), and (c) of this
subsection has been given to, and completed by, facility
personnel.

(e) Training records on current personnel must be kept
until closure of the facility; training records on former
employees must be kept for at least three (3) years from the

date the employee last worked at the facility. Personnel
training records may accompany personnel transferred
within the same company.

(8) General requirements for ignitable, reactive, or in-
compatible wastes.

(a) The owner or operator must take precautions to pre-
vent accidential ignition or reaction of ignitable or reactive
waste. This waste must be separated and protected from
sources of ignition or reaction including but not limited to:
open flames, smoking, cutting and welding, hot surfaces,
frictional heat, sparks (static, electrical, or mechanical),
spontaneous ignition (e.g., from heat-producing chemical
reactions), and radiant heat. While ignitable or reactive
waste is being handled, the owner or operator must confine
smoking and open flame to specially designated locations.
“No Smoking’ signs must be conspicuously placed
wherever there is a hazard from ignitable or reactive waste.

(b} Where specifically required by other subsections of
this section, the owner or operator of a facility that treats,
stores or disposes ignitable or reactive waste, or mixes in-
compatible waste or incompatible wastés and other
materials, must take precautions to prevent reactions
which: :

1. Generate extreme heat or pressure, fire or explo-
sions, or violent reactions;

2. Produce uncontrolled toxic mists, fumes, dusts, or
gases in sufficient quantities to threaten human health or
the environment;

3. Produce uncontrolled flammable fumes or gases in
sufficient quantities to pose a risk of fire or explosions;

4. Damage the structural integrity of the device or
facility; or

5. Through other like means threaten human health or
the environment.

(c) When required to comply with paragraphs (a) or (b)
of this subsection, the owner or operator must document
that compliance. This documentation may be based on
references to published scientific or engineering literature,
data from trial tests (e.g., bench scale or pilot scale tests),
waste analyses (as specified in Section 2(4)), or the results
of the treatment of similar wastes by similar treatment pro-
cesses and under similar operating conditions.

(9) Location standards.

(a) Seismic considerations.

1. Portions of new facilities where treatment, storage,
or disposal of hazardous waste will be conducted must not
be located with sixty-one (61) meters (200 feet) of a fault
which had displacement in Holocene time.

2. Asused in paragraph (a)l of this subsection:

a. ‘“‘Fault” means a fracture along which rocks on one
(1) side have been displaced with respect to those on the
other side.

b. ‘“‘Displacement’” means the relative movement of any
two (2) sides of a fault measured in any direction.

¢.  ‘“‘Holocene’” means the most recent epoch of the
Quarternary period, extending from the end of the
Pleistocene to the present.

(b) Floodplains.

I. A facility located in a 100-year floodplain must be
designed, constructed, operated and maintained to prevent
washout of any hazardous waste by a 100-year flood unless
the owner or operator can demonstrate to the department
that procedures are in effect which will cause the waste to
be removed safely, before flood waters can reach the facili-
ty, to a location where the wastes will not be vulnerable to
floodwaters.

2. Asused in paragraph (b)1 of this subsection:

a. “‘100-year floodplain” means any land area which is
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subject to a one (1) percent or greater chance of flooding in
any given year from any source.

b. “Washout” means the movement of hazardous
waste from the active portion of the facility as a result of
flooding.

c. ““100-year flood”’ means a flood that has a one (1)
percent chance of being equalled or exceeded to any given
year.

Section 3. Preparedness and Prevention. (1) Ap-
plicability. The regulations in this section apply to owners
and operators of all hazardous waste sites or facilities, ex-
cept as Section 1(1) provides otherwise.

(2) Design and operation of facility. Facilities must be
designed, constructed, maintained, and operated to
minimize the possibility of a fire, explosion, or any unplan-
ned sudden or non-sudden release of hazardous waste or
hazardous waste constituents to air, soil, or surface water
which could threaten human health or the environment.

(3) Required equipment. All facilities must be equipped
with the following, unless it can be demonstrated to the
department that none of the hazards posed by waste handl-
ed at the facility could require a particular kind of equip-
ment specified below:

(a) Aninternal communications or alarm system capable
of providing immediate emergency instruction (voice or
signal) to facility personnel;

{b) A device, such as a telephone (immediately available
at the scene of operations) or a hand-held two-way radio,
capable of summoning emergency assistance from local
police departments, fire departments, or state or local
eMEergency response teams;

(c) Portable fire extinguishers, fire control equipment
(including special extinguishing equipment, such as that us-
ing foam, inert gas, or dry chemicals), spill control equip-
ment, and decontamination equipment; and

(d) Water at adequate volume and pressure to supply
water hose streams, or foam producing equipment, or
automatic sprinklers, or water spray systems.

(4) Testing and maintenance of equipment. All facility
communications or alarm systems, fire protection equip-
ment, spill control equipment, and decontamination equip-
ment, where required, must be tested and maintained as
necessary to assure its proper operation in time of
emergency.

{(5) Access to communications or alarm system.

{a) Whenever hazardous waste is being poured, mixed,
spread, or otherwise handled, all personnel involved in the
operation must have immediate access 1o an internal alarm
or emergency communication device, either directly or
through visual or voice contact with another employee,
unless the department has ruled that such a device is not re-
quired under subsection (3) of this section.

(b) If there is ever just one (1) employee on the premises
while the facility is operating, he must have immediate ac-
cess 1o a device, such as a telephone (immediately available
at the scene of operation) or a hand-held two-way radio,
capable of summoning external emergency assistance,
unless the department has ruled that such a device is not re-
quired under subsection (3) of this section.

(6) Required aisle space. The owner or operator must
maintain aisle space to allow the unobstructed movement
of personnel, fire protection equipment, spill control
equipment, and decontamination equipment to any area of
facility operation in an emergency, unless it can be
demonstrated to the Secretary that aisle space is not needed
for any of these purposes.
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(7) Arrangements with local authorities.

(a) The owner or operator must attempt to make the
following arrangements, as appropriate for the type of
waste handled at his facility and the potential need for the
services of these organizations:

1. Arrangements to familiarize police, fire depart-
ments, and emergency response teams with the layout of
the facility, properties of hazardous waste handled at the
facility and associated hazards, places where facility per-
sonnel would normally be working, entrances to any roads
inside the facility, and possible evacuation routes;

2. Where more than one (1) police and fire department
might respond to an emergency, agreements designating
primary emergency authority to a specific police and a
specific fire department, and agreements with any others to
provide support to the primary emergency authority;

3. Agreements with state emergency response teams,
emergency response contractors, and equipment suppliers;
and

4. Arrangements to familiarize local hospitals with the
properties of hazardous waste handled at the facility and
the types of injuries or illnesses which could result from
fires, explosions, or releases at the facility.

(b) Where state or local authorites decline to enter into
such arrangements, the owner or operator must document
the refusal in the operating record.

Section 4. Contingency Plan and Emergency Pro-
cedures. (1) Applicability. The regulations in this section
apply to owners and operators of all hazardous waste sites
or facilities, except as Section 1(1) provides otherwise.

(2) Purpose and implementation of contingency plan.

(a) Each owner or operator must have a contingency
plan for his facility. The contingency plan must be design-
ed to minimize hazards to human health or the environ-
ment from fires, explosions, or any unplanned sudden or
non-sudden release of hazardous waste or hazardous waste
constituents to air, soil, or surface water.

(b) The provisions of the plan must be carried out im-
mediately whenever there is a fire, explosion, or release of
hazardous waste or hazardous waste constituents which
could threaten human health or the environment.

(3) Content of contingency plan.

(a) The contingency plan must describe the actions
facility personnel must take to comply with subsections (2)
and (7) of this section in response to fires, explosions, or
any unplanned sudden or non-sudden release of hazardous
waste or hazardous waste constituents to air, soil, or sur-
face water at the facility.

(b) If the owner or operator has already prepared a Spill
Prevention, Control, and Countermeasures (SPCC) Plan
in accordance with 40 CFR 112 or some other emergency
or contingency plan, he need only amend that plan to in-
corporate hazardous waste management provisions that
are sufficient to comply with the requirements of this
regulation.

(c) The plan must describe arrangements agreed to by
local police departments, fire departments, hospitals, con-
tractors, and state and local emergency response teams to
coordinate emergency services, pursuant to Section 3(7).

(d) The plan must list names, addresses, and phone
numbers (office and home) of all persons qualified to act
as emergency coordinator (see subsection (6) of this sec-
tion) and this list must be kept up to date. Where more
than one (1) person is listed, one (1) must be named as
primary emergency coordinator and others must be listed
in the order in which they will assume responsibility as
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alternates. For new facilities, this information must be sup-
plied to the department prior to the issuance of the
operating permit rather than at the time of permit applica-
tion.

(e) The plan must include a list of all emergency equip-
ment at the facility (such as fire extinguishing systems, spill
control equipment, communications and alarm systems
(internal and external), and decontamination equipment),
where this equipment is required. This list must be kept up
to-date. In addition, the plan must include the location and
a physical description of each item on the list, and a brief
outline of its capabilities.

(f) The plan must include an evacuation plan for facility
personnel where there is a possibility that evacuation could
be necessary. This plan must describe signal(s) to be used
to begin evacuation, evacuation routes, and alternate
evacuation routes (in cases where the primary routes could
be blocked by releases of hazardous waste or fires).

(4) Copies of contingency plan. A copy of the contingen-
¢y plan and all revisions to the plan must be:

(a) Maintained at the facility; and

(b) Submitted to all local police departments, fire
departments, hospitals, and state and local emergency
response teams that may be called upon to provide
emergency services.

(5) Amendment of contingency plan. The contingency
plan must be reviewed, and immediately amended, if
necessary, whenever:

(a) The facility permit is revised;

(b) The plan fails in an emergency;

(c) The facility changes (e.g., in its design, construction,
operation, maintenance, or other circumstances) in a way
that materially increases the potential for fires, explosions,
or releases of hazardous waste or hazardous waste consti-
tuents, or changes the response necessary in an emergency;

(d) The list of emergency coordinators changes; or

(e) The list of emergency equipment changes.

(6) Emergency coordinator. At all times, there must be
at least one (1) employee either on the facility premises or
on call (i.e., available to respond to an emergency by
reaching the facility within a short period of time) with the
responsibility for coordinating all emergency response
measures. This emergency coordinator must be thoroughly
familiar with all aspects of the facility’s contingency plan,
all operations and activities at the facility, the location and
characteristics of waste handled, the location of all records
within the facility, and the facility layout. In addition, this
person must have the authority to commit the resources
needed to carry out the contingency plan.

(7) Emergency procedures.

(a) Whenever there is an imminent or actual emergency
situation, the emergency coordinator (or his designee when
the emergency coordinator is on-call) must immediately:

1. Activate internal facility alarms or communication
sys&ems, where applicable, to notify all facility personnel;
an

2. Notify appropriate state or local agencies with
designated response roles if their help is needed.

(b) Whenever there is a release, fire, or explosion, the
emergency coordinator must immediately identify the
character, exact source, amount, and areal extent of any
released materials. He may do this by observation or
review of facility records or manifests, and, if necessary,
by chemical analysis.

(c) Concurrently, the emergency coordinator must
assess possible hazards to human health or the environ-
ment that may result from the release, fire, or explosion.
This assessment must consider both direct and indirect ef-
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fects of the release, fire, or explosion (e.g., the effects of
any toxic irritating or asphyxiating gases that are
generated, or the effects of any hazardous surface water

~ run-off from water or chemical agents used to control fire

and heat-induced explosions).

(d) If the emergency coordinator determines that the
facility has had a release, fire, or explosion which could
threaten human health or the environment outside the
facility, he must report his findings as follows:

1. If his assessment indicates that evacuation of local
areas may be advisable, he must immediately notify ap-
propriate local authorities. He must be available to help
appropriate officials decide whether local areas should be
evacuated; and

2. He must immediately notify either the government
official designated as the on-scene coordinator or the Na-
tional Response Center (using their twenty-four (24) hour
toll free number 800-424-8802). The report must include:

a. Name and telephone number of reporter;

b. Name and address of facility;

c. Time and type of incident (e.g., release, fire);

d. Name and quantity of material(s) involved, to the ex-
tent known;

e. The extent of injuries, if any; and

f. The possible hazards to human health or the environ-
ment outside the facility.

(e) During an emergency, the emergency coordinator
must take all reasonable measures necessary to ensure that
fires, explosions, and releases do not occur, recur, or
spread to other hazardous waste at the facility. These
measures must include, where applicable, stopping pro-
cesses and operations, collecting and containing released
waste, and removing or isolating containers.

(f) If the facility stops operations in response to a fire,
explosion, or release, the emergency coordinator must
monitor for leaks, pressure buildup, gas generation, or
ruptures in valves, pipes, or other equipment, wherever
this is appropriate.

(g) Immediately after an emergency, the emergency
coordinator must provide for treating, storing, or dispos-
ing of recovered waste, contaminated soil or surface water,
or other material that results from a release, fire, or explo-
sion 4t the facility.

(h) The emergency coordinator must ensure that, in the
affected area(s) of the facility;

1. No waste that may be incompatible with the released
material is treated, stored, or disposed of until cleanup
procedures are completed; and

2. All emergency equipment listed in the contingency
plan is cleaned and fit for its intended use before opera-
tions are resumed. '

(i) The owner or operator must notify the department
and appropriate state and local authorities that the facility
is in compliance with paragraph (h) of this subsection
before operations are resumed in the affected area(s) of the
facility.

() The owner or operator must note in the operating
record the time, date, and details of any incident that re-
quires implementing the contingency plan. Within fifteen
(15) days after the incident, he must submit a written
report on the incident to the department. The report must
include:

1. Name, address, and telephone number of the owner
Or Operator;

2. Name, address, and telephone number of the facility;

_3.) Date, time, and type of incident (e.g., fire, explo-
sion);

4. Name and quantity of material(s) involved;
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3. Theextent of injuries, if any; )

6. An assessment of actual or potential hazards to
human health or the environment, where this is applicable;
and

~. Estimated quantity and disposition of recovered
marterial that resulted from the incident.

Section 5. Manifest System, Recordkeeping, and
eporting. (1) Applicability. The regulations in this section
apply to owners and operators of both on-site and off-site
hazardous waste sites or facilities, except as Section 1(1)
provides otherwise. Subsections (2), (3) and (7) of this sec-
tion do not apply to owners and operators of on-site
facilities that do not receive any hazardous waste from off-
site sources.
" (2) Use of manifest system.

(a) If a facility receives hazardous waste accompanied by
a manifest, the owner or operator, or his agency, must:

1. Sign and date each copy of the manifest to certify
that the hazardous waste covered by the manifest was
received; '

2. Note any significant discrepancies in the manifest (as
defined in subsection (3)(a) of this section) on each copy of
the manifest;

3. Immediately give the transporter at least one (1) copy
of the signed manifest;

4. Within thirty (30) days after the delivery, send a copy
of the manifest to the generator; and

3. Retain at the facility a copy of each manifest for at
least three (3) years from the date of delivery.

{b) If a facility receives, from a rail or water (bulk ship-
ment) transporter, hazardous waste which is accompanied
by a shipping paper containing all the information required
on the manifest (excluding the EPA identification
numbers, generator’s certification, and signatures), the
Owner or operator, or his agent, must:

1. Sign and date each copy of the manifest or shipping
paper (if the manifest has not been received) to certify that
the hazardous waste covered by the manifest or shipping
paper was received;

2. Note any significant discrepancies (as defined in
subsection (3)(a) of this section) in the manifest or shipping
paper (if the manifest has not been received) on each copy
of the manifest or shipping paper.

3. Immediately give the rail or water (bulk shipment)

transporter at least one(I) copy of the manifest or shipping -

paper (if the manifest has not been received);

- 4. Within thirty (30) days after the delivery, send a copy
of the signed and dated manifest to the generator;

however, if the manifest has not been received within thirty

(30) days after delivery, the owner or operator, or his

agent, must send a copy of the shipping paper signed and

dated to the generator; and

5. Retain at the facility a copy of the manifest and ship-
ping paper (if signed in lieu of the manifest at the time of
delivery) for at least three (3) years from the date of
delivery.

(c) Whenever a shipment of hazardous wasie is initiated
from a facility, the owner or operator of that facility must
comply with the requirements of 401 KAR 2:070.

(3) Manifest discrepancies.

(a) Manifest discrepancies are differences between the
quantity or type of hazardous waste designated on the
manifest or shipping paper, and the quantity or type of
hazardous waste a facility actually receives. Significant
discrepancies in quantity are:

1. For bulk waste, variations greater than ten (10) per-
cent in weight; and

2. For batch waste, any variation in piece count, such as
a discrepancy of one (1) drum in a truckload. Significant
discrepancies in type are obvious differences which can be
discovered by inspection or waste analysis, such as waste
solvent substituted for waste acid, or toxic constituents not
reported on the manifest or shipping paper.

(b) Upon discovering a significant discrepancy, the
owner or operator must attempt to reconcile the discrepan-
cy with the waste generator or transporter {(e.g., with
telephone conservations). If the discrepancy is not resolved
within fifteen (15) days after receiving the waste, the owner
or operator must immediately submit to the department a
letter describing the discrepancy and attempts to reconcile
it, and a copy of the manifest or shipping paper at issue.

{(4) Operating record.

{a) The owner or operator must keep a written operating
record at his facility.

(b) The following information must be recorded, as it
becomes available, and maintained in the operating record
until closure of the facility:

1. A description and the quantity of each hazardous
waste received, and the method(s) and date(s) of its treat-
ment, storage, or disposal at the facility as described in
Section 22(3);

2. The location of each hazardous waste within the
facility and the quantity at each location. For disposal
facilities, the location and quantity of each hazardous
waste must be recorded on a map or diagram of each cell or
disposal area. For all facilities, this information must in-
clude cross-references to specific manifest document
numbers, if the waste was accompanied by a manifest;

3. Records and results of waste analyses performed as
specified in Sections 2(4), 2(8) and 21(2);

4. Summary reports and details of all incidents that re-
quire implementing the contingency plan as specified in
Section 4(7)(3);

5. Records and results of inspections as required by Sec-
tion 2(6)(d) (except these data need be kept only three (3)
years);

6. Monitoring, testing, or analytical data where re-
quired by Section 21(7);

7. For off-site facilities, notices to generators as
specified in Section 2(3)(b); and

8. All closure cost estimates under Section 10, for
disposal facilities, and post-closure cost estimates under
Section 12.

(5) Availability, retention, and disposition of records.

(a) All records, including plans, required under this
regulation must be furnished upon request, and made
available at all reasonable times for inspection by any of-
ficer, employee, or representative of the department who is
duly designated by the secretary of the department.

(b) The retention period for all records required under
this regulation is extended automatically during the course
of any unresolved enforcement action regarding the facility
or as requested by the department.

(c) A copy of records of waste disposal locations and
quantities under subsection (4)(b)2 of this section must be
submitted to the department and local land authority upon
closure of the facility.

(6) Annual report. The owner or operator must prepare
and submit a single copy of an annual report to the depart-
ment by March 1 of each year. The report form designated
by the department must be used for this report. The annual
report must cover facility activities during the previous
calendar year and must include the following information:

(a) The state or EPA identification number, name, and
address of the facility;
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(b) The calendar year covered by the report;

(c) For off-site facilities, the state or EPA identification
number of each hazardous waste generator from which the
facility received a hazardous waste during the year; for im-
ported shipments, the report must give the name and ad-
dresss of the foreign generator;

(d) A description and the quantity of each hazardous
waste the facility received during the year. For off-site
facilities, this information must be listed by state or EPA
identification number of each generator;

(e) The method of treatment, storage, or disposal for
each hazardous waste;

(f) The most recent closure cost estimate under Section
10 disposal facilities, the most recent post-closure cost
estimate under Section 12; and

(g) The certification signed by the owner or operator of
the facility or his authorized representative.

(7) Unmanifested waste report. If a facility accepts for
treatment, storage, or disposal any hazardous waste from
an off-site source without an accompanying manifest, or
without an accompanying shipping paper as described in
401 KAR 2:085, Section 3, and if the waste is not excluded
from the manifest requirement by Section 5 of 401 KAR
2:075 then the owner or operator must prepare and submit
a single copy of a report to the department within fifteen
(15) days after receiving the waste. The report must include
the following information:

(a) The state or EPA identification number, name, and
address of the facility;

(b) The date the facility received the waste;

(c) The state or EPA identification number, name, and
address of the generator and the transporter, if available;

(d) A description and the quantity of each unmanifested
hazardous waste received;

(e) The method of treatment, storage, or disposal for
each hazardous waste;

(f) The certification signed by the owner or operator of
the facility or his authorized representative; and

(g) A brief explanation of why the waste was un-
manifested, if known. :

(8) Additional reports. In addition to submitting the an-
nual report and unmanifested waste reports described in
subsections (6) and (7) of this section the owner or operator
must also report to the department:

(a) Releases, fires, and explosions as specified in Section
4(7)(J); and

(b) Facility closure as specified in Section 7(3).

Section 6. Closure and Post-Closure. (1) Applicability.
Except as Section 1(1) provides otherwise:

(a) Subsections (2) through (6) of this section (which
concern closure) apply to the owners and operators of all
hazardous waste management sites or facilities; and

(b) Subsections (7) through (10) of this section (which
concern post-closure care) apply to the owners and
operators of all hazardous waste disposal facilities.

(2) Closure performance standard. The owner or
operator must close the facility in a manner that:

(a) Minimizes the need for further maintenance; and

(b) Controls, minimizes or eliminates to the extent
necessary to prevent threats to human health and the en-
vironment, post-closure escape of hazardous waste, hazar-
dous waste constitutents, leachate, contaminated rainfall,
or waste decomposition products to the ground or surface
waters or to the atmosphere.

(3) Closure plan; amendment of plan.

(a) The owner or operator of a hazardous waste site or
facility must have a written closure plan. The plan must be
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submitted with the permit application, in accordance with
Section 16(1) of 401 KAR 2:060 and approved by the
department as part of the permit issuance proceeding
under 401 KAR 2:060. In accordance with Section 7(4) of
401 KAR 2:060, the approved closure plan will become a
condition of any hazardous waste site or facility permit.
The department’s decision must assure that the approved
closure plan is consistent with subsections (2), (4), (5) and
(6) of this section and the applicable requirements of Sec-
tions 17(9), 18(5), 19(7), 20(9) and 21(8). A copy of the ap-
proved plan and all revisions to the plan must be kept at
the facility until closure is completed and certified in ac-
cordance with subsection (6) of this section. The plan must
identify steps necessary to completely or partially close the
facility at any point during its intended operating life and
to completely close the facility at the end of its intended
operating life. The closure plan must include at least:

1. A description of how and when the facility will be
partially closed, if applicable, and finally closed. The
description must identify the maximum extent of the
operation which will be unclosed during the life of the
facility and how the requirements of subsections (2), (4),
(5), and (6) of this section and the applicable closure re-
quirements of Sections 17(9), 18(5), 19(7), 20(9) and 21(8)
will be met;

2. An estimate of the maximum inventory of waste in
storage and in treatment at any time during the life of the
facility. (Any change in this estimate is a minor modifica-
tion under 401 KAR 2:060.);

3. A description of the steps needed to decontaminate
facility equipment during closure; and

4. An estimate of the expected year of closure and a
schedule for final closure. The schedule must include, at a
minimum, the total time required to close the facility and
the time required for intervening closure activities which
will allow tracking of the progress of closure. (For exam-
ple, in the case of a landfill, estimates of the time required
to treat and dispose of all waste inventory and of the time
required to place a final cover must be included.)

(b) The owner or operator may amend his closure plan at
any time during the active life of the facility. (The active
life of the facility is that period during which wastes are
periodically received.) The owner or operator must amend
the plan whenever changes in operating plans or facility
design affect the closure plan, or whenever there is a
change in the expected year of closure. When the owner or
operator requests a permit modification to authorize a
change in operating plans or facility design, he must re-
quest a modification of the closure plan at the same time.
(See Section 6(1)(a) of 401 KAR 2:060.) If a permit
modification is not needed to authorize the change in
operating plans or facility design, the request for modifica-
tion of the closure plan must be made within sixty (60) days
after the change in plan or design occurs.

(c) The owner or operator must notify the department at
least 180 days prior to the date he expects to begin closure.

(4) Closure; time allowed for closure.

(a) Within ninety (90) days after receiving the final
volume of hazardous wastes, the owner or operator must
treat, remove from the site, or dispose of on-site, all hazar-
dous wastes in accordance with the approved closure plan.
The department may approve a longer period if the owner
or operator demonstrates that: '

1. a. The activities required to comply with this
paragraph will, of necessity, take longer than ninety (90)
days to complete; or

b. The facility has the capacity to receive additional
wastes; there is a reasonable likelihood that a person other
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(1) Standby trust fund. ~

(a) An owner or operator may satisfy the requirements
of this section by establishing a closure trust fund which
conforms to the requirements of this subsection and by
sending an originally signed duplicate of the trust agree-
ment to the director by certified mail. The standby trust
fund shall be utilized in conjunction with one (1) of the
mechanisms specified in subsections (2), (3) and (4). An
owner or operator of a new facility must send the originally
signed duplicate of the trust agreement with the mechanism
of subsections (2), (3) or (4) to the department by certified
mail at least sixty (60) days before the date on which hazar-
dous waste is first received for treatment, storage, or
disposal. The trustee must be a bank or other financial in-
stitution which has the authority to act as a trustee and
whose trust operations are regulated and examined by a
federal or state agency.

(b) The wording of the trust agreement must be identical
to the wording specified in Section 16(1)(a) and the trust
agreement must be accompanied by a formal certification
of acknowledgement (for an example, see Section
16(1)(b)).

{(c) Payments to the trust fund must be made annually by
the owner or operator over the term of the intitial permit.
(Note: subsections (2), (3) and (4) specify an alternate pay-
ment into this fund.) The payments to the closure trust
fund must be made as follows:

1. For a new facility, as defined in 401 KAR 2:055, the
first payment must be made when the trust fund is
established. The first payment must be at least equal to the
closure cost estimate (see Section 10), except as provided in
subsection (6) of this section, divided by the number of
years in the term of the permit. Subsequent payments must
be made no later than thirty (30) days after each anniver-
sary date of the first payment. The amount of each subse-
guent payment must be determined by performing the
following calculation:

ACE - CV
Y

Where ACE is the adjusted closure cost estimate, CV is the
current value of the trust fund, and Y is the number of
vears remaining in the term of the permit.

2. If an owner or operator established a trust fund as
specified in 401 KAR 2:073, and the value of the trust fund
does not equal the adjusted closure cost estimate when a
permit is awarded for the facility, the amount of the ad-
justed closure cost estimate still to be paid into the trust
fund must be paid in over the term of the permit. Payments
must continue to be made no later than thirty (30) days
after each anniversary date of the first payment made pur-
suant to 401 KAR 2:073. The amount of each payment
‘must be determined by performing the following calcula-

tion: ACE - CV
Y

Where ACE is the adjusted closure cost estimate, CV is the
current value of the trust fund and Y is the number of years
remaining in the term of the permit.

(d) The owner or operator may accelerate payments into
the trust fund or he may deposit the full amount of the
closure cost estimate at the time the fund is established.
However, he must maintain the value of the fund at no less
than the value the fund would have if annual payments
were made as specified in subsections (1)(a) and (1){c) of
this section.

(e) If the owner or operator establishes a closure trust

NEXT payment =

NEXT payment =

fund after having initially used one (1) or more alternate
mechanisms specified in this Section, his first payment
must be at least the amount that the fund would have con-
tained if the trust fund were established and annual
payments made as specified in subsections (1){a) and (1)(c)
of this section.

(f) After the term of the initial permit is completed,
whenever the adjusted closure cost estimate changes, the
OWwner Or gperator must compare the new estimate with the
trustee’s most recent annual valuation of the trust fund
{described in Article 10 of the trust agreement). If the value
of the fund is less than the amount of the new estimate, the
owner or operator must, within 60 days of the change in
the cost estimate, deposit a sufficient amount into the fund
so that its value after payment at least equals the amount
of the new estimate, or obtain other financial assurance as
specified in this section to cover the difference.

(g) If the value of the trust fund is greater than the total
amount of the adjusted closure cost estimate, the owner or
operator may submit a written request to the director for
release of the amount in excess of the adjusted closure cost
estimate. :

(h) If an owner or operator substitutes other financial
assurance as specified in this section for all or part of the
trust fund, he may submit a written request to the director
for release of the amount in the trust fund which is greater
than the amount required as a result of such substitution.

(i) Within sixty (60} days after receiving a request from
the owner or operator for release of funds as specified in
subsections (1){g) and (I1)(h) of this section, the director
will instruct the trustee to release to the owner or operator
such funds as the director specifies in writing.

(i) After beginning final closure, an owner or operator
or any other person authorized to conduct closure may re-
quest reimbursement for closure expenditures by submit-
ting itemized bills to the director. Within sixty (60) days
after receiving bills for closure activities, the director will
instruct the trustee to make reimbursements in those
amounts as the director specifies in writing if the director
determines that the closure expenditures are in accordance
with the closure plan or otherwise justified.

h(k) The director will agree to termination of the trust
when:

1. The owner or operator substitutes alternate financial
assurance for closure as specified in this section; or

2. The director notifies the owner or operator, in ac-
cordance with subsection (8) of this section, that it is no
longer required by this section to maintain financial
assurance for closure of the facility.

(2) Surety bond guaranteeing payment into a closure
trust fund.

(2) An owner or operator may satisfy the requirements
of this section by obtaining a surety bond which conforms
to the requirements of this subsection and by having the
bond delivered to the director by certified mail. An owner
or operator of a new facility must have the surety bond
delivered to the director by certified mail at least sixty (60)
days before the date on which hazardous waste is first
received for treatment, storage, or disposal. The surety
bond must be effective before this initial receipt of hazar-
dous waste. The surety company issuing the bond must, at
a minimum, be among those listed as acceptable sureties on
federal bonds in Circular 570 of the U.S. Department of
the Treasury.

{(b) The wording of the surety bond must be identical to0
the wording specified in Section 16(2). '

(c) The owner or operator who uses a surety bond to
satisfy the requirements of this section must also establish
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a standby trust fund by the time the bond is obtained.
Under the terms of the surety bond, all payments made
thereunder will be deposited directly into the standby trust
fund. This trust fund must meet the requirements specified
in subsection (1) of this section, except that:

1. An originally signed duplicate of the trust agreement
must be delivered to the director with the surety bond; and

2. After anominal initial payment agreed upon between
the trustee and the owner or operator, payments as
specified in subsection (1) of this section are not required
until the standby trust fund is funded pursuant to the re-
quirements of this subsection.

(d) The bond must guarantee that the owner or operator
will:

1. Fund the standby trust fund in an amount equal to
the penal sum of the bond at least sixty (60) days prior to
the expected date of the beginning of final closure of the
facility; or

2. Fund the standby trust fund in an amount equal to

the penal sum within fifteen (15) days after an order to
begin closure in accordance with Section 6 is issued by the
secretary or by circuit court pursuant to KRS Chapter 224,
or with fifteen (15) days after issuance of a notice of ter-
mination of the permit pursuant to 401 KAR 2:060; or

3. Provide alternate financial assurance as specified in
this section within thirty (30) days after receipt by the
director of a notice of cancellation of the bond from the
surety.

(e) The surety will become liable on the bond obligation
when the owner or operator fails to perform as guaranteed
by the bond.

(f) The penal sum of the bond must be in an amount at
least equal to the amount of the adjusted closure cost
estimate (see Section 10) except as provided in subsection
(7) of this section.

(g) Whenever the adjusted closure cost estimate in-
creases to an amount greater than the amount of the penal
sum of the bond, the owner or operator must, within sixty
(60) days after the increase, cause the penal sum of the
bond to be increased to an amount at Jeast equal to the new
estimate or obtain other financial assurance, as specified in
this section, to cover the increase. Whenever the adjusted
closure cost estimate decreases, the penal sum may be
reduced to the amount of the new estimate following writ-
ten approval by the director. Notice of an increase or
decrease in the penal sum must be sent to the director by
certified mail within sixty (60) days after the change.

(h) The bond shall remain in force unless the surety
sends written notice of cancellation by certified mail to the
owner or operator and to the director. Cancellation cannot
occur, however:

1. During the ninety (90) days beginning on the date of
receipt of the notice of cancellation by the director as
shown on the signed return receipt; or

2. While a compliance procedure is pending, as defined
in Section 9.

(1) The surety bond no longer satisfies the requirements
of this subsection subsequent to the receipt by the director
of a notice of cancellation of the surety bond. Upon receipt
of such notice the director will issue a compliance order
pursuant to KRS Chapter 224 unless the owner or operator
has demonstrated alternate financial assurance as specified
in this section. In the event the owner or operator does not
correct the violation by demonstrating such alternative
financial assurance within thirty (30) days after issuance of
the compliance order, the director may direct the surety to
place the penal sum of the bond in the standby trust fund.

() The owner or operator may cancel the bond if the
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director has given prior written consent based on receipt of
evidence of alternate financial assurance as specified in this
section.

(k) The director will netify the surety when the owner or
operator funds the standby trust fund in the amount
guaranteed by the surety bond or if he provides alternate
financial assurance as specified in this section.

(3) Surety bond guaranteeing performance of closure.

(a) An owner or operator may satisfy the requirements
of this section by obtaining a surety bond which conforms
to the requirements of this subsection and by having the
bond delivered to the director by certified mail. An owner
or operator of a new facility must have the surety bond
delivered to the director by certified mail at least sixty (60)
days before the date on which hazardous waste is first
received for treatment, storage, or disposal. The surety
bond must be effective before this initial receipt of hazar-
dous waste, The surety company issuing the bond must, at
a minimum, be among those listed as acceptable sureties on
federal bonds in Circular 570 of the U.S. Department of
the Treasury. .

{(b) The wording of the surety bond must be identical to
the wording specified in Section 16(3).

(c) The owner or operator who uses a surety bond to
satisfy the requirements of this section must also establish
a standby trust fund by the time the bond is obtained.
Under the terms of the surety bond, all payments made
thereunder will be deposited directly into the standby trust-
fund. This trust must meet the requirements specified in
subsection (1) of this section, except that:

1. An originally signed duplicate of the trust agreement
must be delivered to the director with the surety bond; and

2. After a nominal initial payment agreed upon between
the trustee and the owner or operator, payments as
specified in paragraph (a) of this subsection are not re-
quired unless the standby trust fund is funded pursuant to
the requirements of this paragraph.

(ld) The bond must guarantee that the owner or operator
will:

1. Perform final closure in accordance with the closure
plan and other requirements in the permit for the facility;
or

2. Perform final closure in accordance with Section 6 of
this regulation following an order to begin closure issued
by the Secretary or by circuit court pursuant to KRS
Chapter 224, or following issuance of a notice of termina-
tion of the permit pursuant to 401 KAR 2:060; or

3. Provide alternate financial assurance as specified in
this section within thirty (30) days after receipt by the
director of a notice of cancellation of the bond from the
surety.

(¢) The surety will become liable on the bond obligation
when the owner or operator fails to perform as guaranteed
by the bond.

(f) The penal sum of the bond must be in an amount at
least equal to the amount of the adjusted closure cost
estimate (see Section 10).

(g) Whenever the adjusted closure cost estimate in-
creases to an amount greater than the amount of the penal
sum of the bond, the owner or operator must, within sixty
(60) days after the increase, cause the penal sum of the
bond to be increased to an amount at least equal to the new
estimate or obtain other financial assurance, as specified in
this section, to cover the increase. Whenever the adjusted
closure cost estimate decreases, the penal sum may be
reduced to the amount of the adjusted closure cost estimate
following written approval by the director. Notice of an in-
crease or decrease in the penal sum must be sent to the
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director by certified mail within sixty (60) days after the
change.

(h) The bond shall remain in force unless the surety
sends written notice of cancellation by certified mail to the
owner or operator and to the director. Cancellation cannot
occur, however:

1. During the ninety (90) days beginning on the date of
receipt of the notice of cancellation by the director as
shown on the signed return receipt; or

2. While a compliance procedure is pending, as defined
in Section 9.

(i) Following a determination pursuant to KRS
224.866(3) that the owner or operator has failed to perform
final closure in accordance with the closure plan and other
permit requirements when required to do so, under the
terms of the bond the surety will perform final closure in
accordance with the closure plan and other permit re-
quirements or closure order; as an alternative the surety
may deposit the amount of the penal sum into the standby
trust fund. »

(1) The surety bond no longer satisfies the requirements
of this subsection subsequent to the receipt by the director
of a notice of cancellation of the surety bond. Upon receipt
of such notice the director will issue a compliance order
pursuant to KRS Chapter 224 unless the owner or operator
has demonstrated alternate financial assurance as specified
in this Section. In the event the owner or operator does not
‘correct the violation by demonstrating such alternate
financial assurance within thirty (30) days after issuance of
the compliance order, the director may direct the surety to
place the penal sum of the bond in the standby trust fund.

(k) The owner or operator may cancel the bond if the
director has given prior written consent based on receipt of
evidence of alternate financial assurance as specified in this
section. :

(1) The director will notify the surety if the owner or
operator provides alternate financial assurance as specified
in this section.

{m) The surety will not be liable for deficiencies in the
performance of closure by the owner or operator after the
owner or operator has been notified by the director in ac-
cordance with subsection (8) of this section that he is no
longer required by this section to maintain financial
assurance for closure of the facility.

(4) Closure letter of credit.

{a) An owner or operator may satisfy the requirements
of this section by obtaining an irrevocable standby letter of
credit which conforms to the requirements of this subsec-
tion and by having it delivered to the director by certified
mail. An owner or operator of a new facility must have the
letter of credit delivered to the director by certified mail at
least sixty (60) days before the date on which hazardous
waste is first received for treaiment, storage, or disposal.
The letter of credit must be effective before the initial
receipt of hazardous waste. The issuing institution must be
a bank or other financial institution which has the authori-
1y to issue letters of credit and whose letter of credit opera-
tions are regulated and examined by a federal or state agen-
cv.

(b) The wording of the letter of credit must be identical
to the wording specified in Section 16(4).

(c) An owner or operator who uses a letter of credit to
satisfy the requirements of this section must also establish
a standby trust fund by the time the letter of credit is ob-
tained. Under the terms of the letter of credit, all amounts
paid pursuant to a draft by the director will be deposited
promptly and directly by the issuing institution into the
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standby trust fund. The standby trust fund must meet the
requirements of the trust fund specified in subsection (1) of
this section, except that:

1. An originally signed duplicate of the trust agreement
must be delivered to the Secretary with the letter of credit;
and

2. After a nominal initial payment agreed upon between
the trustee and the owner or operator, payments as
specified in subsection (1) of this section are not reguired
unless the standby trust fund is funded pursuant to the re-
quirements of this paragraph.

(d) The letter of credit must be irrevocable and issued for
a period of at least one (1) year. The letter of credit must
provide that the expiration date will be automatically ex-
tended for a period of at least one (1) year. If the issuing in-
stitution decides not to extend the letter of credit beyond
the then current expiration date, it must at least ninety (90)
days before that date notify both the cwner or operator
and the director by certified mail of that decision. The
ninety (90) day period will begin on the date of receipt by
the director as shown on the signed returned receipt. Ex-
piration cannot occur, however, while a compliance pro-
cedure is pending as defined in Section 10.

{e) The letter of credit must be issued for at least the
amount of the adjusted closure cost estimate (see Section

} 10 except as provided in subsection (6)).

(f) Whenever the adjusted closure cost estimate in-
creases to an amount greater than the amount of the credit,

j the owner or operator must within sixty (60) days of the in-
crease cause the amount of the credit to be increased to an
amount at least equal to the new estimate or obtain other
financial assurance as specified in this section to cover the

i increase. Whenever the adjusted closure cost estimate
decreases, the letter of credit may be reduced to the
amount of the new estimate following written approval by

,the director. Notice of an increase or decrease in the

jamount of the credit must be sent to the director by cer-
tified mail within sixty (60} days of the change. .

(g) Following a determination pursuant to KRS

1 224.866(3) that the owner or operator has failed, when re-

" quired to do so, to perform closure in accordance with the
closure plan or other permit requirements, the director
may draw on the letter of credit.

i (h) The letter of credit no longer satisfies the re-
quirements of this subsection subsequent to the receipt by
the director of a notice from the issuing institution that it

, has decided not to extend the letter of credit beyond the

. then current expiration date. Upon receipt of such notice,
the director will issue a compliance order pursuant to KRS
Chapter 224, unless the owner or operator has
demonstrated alternate financial assurance as specified in
this section. In the event the owner or operator does not
correct the viclation by demonstrating such alternate
financial assurance within thirty (30) days of issuance of

' the compliance order, the director may draw on the letter
of credit.

(i) The director will return the original letter of credit to

. the issuing institution for termination when:

1. The owner or operator substitutes alternate financial
assurance for closure as specified in this section; or

2. The director notifies the owner or operator, in ac-
cordance with subsection (8) of this section, that he is no
longer required by this section to maintain financial
assurance for closure of the facility.

(5) Cash and certificates of deposits.

(ay An owner or operator may satisfy the requirements

_of this section by having the cash or certificates of deposits
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delivered to the director by certified mail.

(b) The bank or financial institution holding the cash
deposit or certificate of deposit must be regulated and ex-
amined by a federal or state agency. The cash deposit or
certificate of deposit must be established at least sixty (60)
days before hazardous waste is first received at a new
facility.

(c) The department must be the beneficiary of the cash
deposit or certificate of deposit. The director must be em-
powered to draw upon the funds if the owner or operator
fails to perform closure or post-closure care in accordance
with the applicable plans or interim status requirements.

(d) The owner or operator must make an immediate
deposit in the full amount of the cost estimate, or the
payments be made pursuant to a pay-in period that is no
longer than the trust pay periods for closure care set forth
in subsection (1) of this section.

(e) The cash deposit or certificate of deposit cannot be
terminated unless: '

1. The financial institution provides advance notice to
the director; and .

2. The state indicated either that the owner or operator
has performed closure/post-closure to- the director’s
satisfaction, or that the owner or operator has established
an alternate financial assurance mechanism in accordance
with this section.

(f) The cash deposit or certificate of deposit cannot be
cancelled:

1. While proceedings to enforce regulatory compliance
are pending; and R )

2. In the event of transfer of ownership or operation of
the facility, until the successor owner or operator has
established his own financial assurance mechanism in ac-
cordance with this regulation.

(6) Use of multiple financial mechanisms. An owner or
operator may satisfy the requirements of this section by
establishing more than one (1) financial mechanism. These
mechanisms are limited to surety bonds guaranteeing pay-
ment into a closure trust fund, letters of credit and cash.
The mechanisms must be as specified in subsections (2), (4)
and (5) respectively of this section, except that it is the
combination of mechanisms rather than each single
mechanism which must provide financial assurance for an
amount at least equal to the adjusted closure cost estimate.
If the multiple mechanisms include only surety bonds and
letters of credit, a single standby trust may be established
for all these mechanisms. The director may invoke use of
any or all of the mechanisms in accordance with the re-
quirements of subsections (2), (4) and (5) of this section to
provide for closure of the facility.

(7) Use of a financial mechanism for multiple facilities.

(a) An owner or operator may use a financial assurance
mechanism specified in this section to meet the re-
quirements of this section for more than one (1) facility of
which he is the owner or operator. Evidence of financial
assurance submitted to the director must include a list
showing, for each facility, the EPA or Kentucky Iden-
tification Number, name, address, and the amount of
funds for closure assured by the mechanism. If the list is
changed by addition or subtraction of a facility or by an in-
crease or decrease in the amount of funds assured for
closure of one (1) or more facilities, a corrected list must be
sent to the director within sixty (60) days of such change.
The amount of funds available through the mechanism
must be no less than the sum of funds that would be
available if a separate mechanism had been established and
maintained for each facility.

(b) A letter of credit may not be used to assure funds for
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facilities other than in Kentucky. If other financial
mechanisms specified in this section cover facilities that are
located in more than Kentucky, the director and the ap-
propriate state agency heads or regional administrators in
which the facilities are located must be involved in all tran-
sactions that involve the director, except when the transac-
tions involve only those facilities in Kentucky.

(8) Release of the owner or operator from the re-
quirements of this section. Within sixty (60) days after
receiving certifications from the owner or operator and an
independent registered professional engineer that closure
has been accomplished in accordarnce with the closure plan
(see Section 6(6) of this regulation), the director will notify
the owner or operator in writing that he is no longer re-
quired by this section to maintain financial assurance for
closure of the particular facility, unless the director has
reason to believe that closure has not been in accordance.
with the closure plan.

Section 12. Cost Estimate for Post-Closure Monitoring
and Maintenance. (1) The owner or operator of a disposal
facility must have a written estimate of the annual cost of
post-closure monitoring and maintenance of the facility in
accordance with the applicable post-closure regulations in
Section 6(7) through (10). The owner or operator must
keep this estimate, and all subsequent estimates required in
this section, at the facility.

(2) The owner or operator must prepare a new annual
post-closure cost estimate whenever a change in the post-
closure plan affects the cost of post-closure care (see Sec-
tion 6(8)(b) of this regulation). The latest post-closure cost
estimate is calculated by multiplying the latest annual post-
closure cost estimate by the number of years of post-
closure care required in the latest post-closure plan approv-
ed for the facility by the director.

(3) On each anniversary of the date on which the first
estimate was prepared as specified in subsection (1) of this
section, during the operating life of the facility, the owner
or operator must adjust the latest post-closure cost
estimate using the inflation factor calculated in accordance
with Section 10(3). The adjusted post-closure cost estimate
must equal the latest post-closure cost estimate (see subsec-
tion (2) of this section) times the inflation factor.

Section 13. Financial Assurance for Post-closure
Monitoring and Maintenance. An owner or operator of
each disposal facility must establish financial assurance for
post-closure care in accordance with the approved post-
closure plan for the facility and prior to issuance of the
permit. Financial assurance must be established by a:

(1) Post-closure escrow fund. :

(a) An owner or operator must satisfy the requirements
of this section by establishing a post-closure escrow fund
which conforms to the requirements of this section. The
escrow agent must be a bank or other financial institution
which has the authority to act as an escrow agent and
whose operations are regulated and examined by a federal
or state agency. The escrow agreement shall contain terms
sufficient to assure the integrity of the fund and provide
for annual valuation of said fund.

(b) Payments to the escrow fund must be made annually
by the owner or operator over the term of the initial permit
and be in the form of cash. The payments to the post-
closure escrow fund must be made as follows:

1. For a new facility, as defined in 401 KAR 2:050, the
first payment must be made when the escrow fund is
established. The first payment must be at least equal to the
post-closure cost estimate (see Section 12) except as provid-
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ed in paragraph (h) of this subsection, divided by the

number of years in the term of the permit. Subsequent
payments must be made no later than thirty (30) days after
each anniversary date of the first payment. The amount of
each subsequent payment must be determined by perform-
ing the following calculation:

_ACE-CV_
Y

Where ACE is the adjusted post-closure cost estimate, CV
is the current value of the escrow fund, and Y is the
number of years remaining in the term of the permit.

2. If an owner or operator established an escrow fund
as specified in 401 KAR 2:073, Section 7, and the value of
the fund does not equal the adjusted post-closure cost
estimate when a permit is awarded for the facility, the
amount of the adjusted post-closure cost estimate still to be
paid into the fund must be paid in over the term of the per-
mit. Payments must continue to be made no later than thir-
ty (30) days after each anniversary date of the first pay-
ment made pursuant to 401 KAR 2:073. The amount of
each payment must be determined by performing the
following calculation:

NEXT payment = _&QE‘?;_QY_

Where ACE is the adjusted post-closure cost estimate, CV
is the current value of the escrow fund and Y is the number
of'vears remaining in the term of the permit.

(c) The owner or operator may accelerate payments into
the escrow fund or he may deposit the full amount of the
posi-closure cost estimate at the time the fund is establish-
ed. However, he must maintain the value of the fund at no
less than the value the fund would have if annual payments
were made as specified in paragraphs {a) and (b) of this
subsection.

(d) After the term of the imitial permit is completed,
whenever the adjusted post-closure cost estimate- changes
during the operating life of the facility, the owner or
operator must compare the new estimate with the escrow
agent’s most recent annual valuation of the escrow fund. If
the value of the fund is less than the amount of the new
estimate, the owner or operator must, within sixty (60)
days of the change in the cost estimate, deposit a sufficient
amount into the fund so that its value after payment at
least equals the amount of the new estimate.

(e) If the value of the escrow fund is greater than the
total amount of the adjusted post-closure cost estimate, the
owner or operator may submit a written request to the
director for release of the amount in excess of the adjusted
post-closure cost estimate.

(f) Within sixty (60) days after receiving a request from
the owner or operator for release of funds as specified in
paragraph (e) of this subsection, the secretary will instruct
the escrow agent to release to the owner or operator such
funds as the secretary specifies in writing.

{g) An owner or operator or any other person authorized
to conduct post-closure may request reimbursement for
post-closure expenditures by submitting itemized bills to
the director. Within sixty (60) days after receiving bills for
post-closure activities, the director may instruct the escrow
agent to make reimbursements in those amounts as the
director specifies in writing if the director determines that
the post-closure expenditures are in accordance with the
post-closure plan or otherwise justified.

(h) Release of the owner or operator from the re-
quirements of this section. At the end of the period of post-
closure care specified in the permit for the facility or the

NEXT payment =

period specified by the director after closure, whichever
period is shorter, the owner or operator may request 2
hearing to terminate the escrow fund. Upon a finding that
all post-closure care requirements have been met said fund
shall be terminated and any remaining funds returned to
the owner or operator.

(2) Use of a financial mechanism for multiple facilities.
An owner or operator may use the financial assurance
mechanism specified in this section to meet the re-
quirements of this section for more than one (1) facility of
which he is the owner or operator provided the facilities are
all within the Commonwealth. Evidence of financial
assurance submitted to the director must include a list
showing for each facility the EPA Idemtification Number,
name, address, and the amount of funds for post-closure
care assured by the mechanism. If the list is changed by ad-
dition or subtration of a facility or by an increase or
decrease in the amount of funds assured for post-closure
care of one (1) or more facilities, a corrected list must be
sent to the director within sixty (60) days of such change.
The amount of funds available through the mechanism
must be no less than the sum of funds that would be
available if a. separate mechanism had been established and
maintained for each facility.

Section 14. Liability Requirements. The lability re-
guirements of this section apply to both new facilities and
existing facilities. (1) An owner or operator of a hazardous
waste {reatment, storage, or disposal facility, ora group of
such facilities, must demonstrate financial responsibility
for claims arising from the operations of each such facility
or group of facilities from sudden and accidental oe-
currences that cause injury to persons or property. An
owner or operator must have and maintain liability in-
surance (see subsection (3)) or liability self-insurance (see
subsection (4)) for sudden occurrences in the amount of at
least $1,000,080 per: occurrence with an annual aggregate
of at least.$2,000,000, exclusive of legal defense costs.

(2) An owner or operator of a surface impoundment,
landfill, or land treatment facility which is used to manage
hazardous waste, or a group of such facilities, must
demonstrate financial responsibility for claims arising
from the operation of each such facility or group of
facilities from non-sudden and accidental occurrences that
cause injury to persons or property. An Owner or Operator

.must have and maintain liability insurance or self--

insurance for non-sudden occurrences in the amount of at

least §3,000,000 per occurrence with an annual aggregate

of at least $6,000,000, exclusive of legal defense cosis.
However, such insurance (see subsection (3)) or self-
insurance (see subsection (4)) will not be required of an ex-
isting facility before the following dates:

(2) For an owner or operator with annual sales in the last
calendar year preceding the effective date of these regula-
tions totaling $10,000,000 or more; six (6) months after the
effective date of this regulation.

(b) For an owner or operator with annual sales in the last
calendar year preceding the effective date of these regula-

‘tions greater than $5,000,000 but less than $10,000,000,

eighteen (18) months after the effective date of this regula-
tion.

(c) All other owners or operators, thirty (30) months
after the effective date of this regulation. An owner or
operator of a new surface impoundment, landfill, or land
treatment facility must send an originally signed duplicate

-of the insurance policy to the director by certified mail at
‘least sixty {60) days before the date on which hazardous

waste is first received for treatment, storage, or disposal.
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The insurance must be effective before this initial receipt of
hazardous waste. For both existing and new facilities, each
policy shall be for limits of liability not less than the
minimum amount required by this section and each policy
must be amended in order to comply with the requirements
of the Hazardous Waste Facility Liability Endorsement.
The wording of the endorsement must be identical to the
wording specified in Section 16(5).

(3) As evidence of this liability requirement, any owner
or operator using the liability insurance mechanism must
deliver an originally signed duplicate of the insurance
policy to the director by certified mail. An owner or
operator of a new facility must send the originally signed
duplicate of the insurance policy to the director by certified
mail at least sixty (60) days before the date on which hazar-
dous waste is first received for treatment, storage, or
disposal. The insurance must be effective before this initial
receipt of hazardous waste. Each policy must be for limits
of liability not less than the minimum amounts required by
this subsection and each policy must be amended in order
to comply with the requirements of this regulation by at-
tachment of the Hazardous Waste Facility Liability En-
dorsement. The wording of the endorsement must be iden-
tical to the wording specified in Section 16(5).

(4) Liability self-insurance.

(a) An owner or operator may satisfy the requirements
of this section by demonstrating that he passes a financial
test as specified in this paragraph. To pass this test the
owner or operator must meet the criteria of either sub-
paragraph 1 or 2 of this paragraph:

1. The owner or operator must have:

a. Two (2) of the following three (3) ratios: a ratio of
total liabilities to net worth less than 2.0; a ratio of the sum
or net income plus depreciation, depletion, and amortiza-
tion to total liabilities greater than 0.1; and a ratio of cur-
rent assets to current liabilities greater than 1.5;

b. Net working capital and tangible net worth each at
least six (6) times the sum of the current appropriate liabili-
ty requirement (see subsection (1) or (2) of this section);

c. Tangible net worth of at least $10 million; and

d. Assets in the Commonwealth of Kentucky amoun-
ting to either, at least, ninety percent (90%) of his total
assets or at least six {6) times the sum of the appropriate
liability requirement,

2. The owner or operator must have:

a. A current rating for his most recent bond issuance of
AAA, AA, A or BBB as issued by Standard and Poor’s or
Aaa, Aa, A, or Baa as issued by Moody’s;

b. Tangible net worth at least six (6) times the sum of
the appropriate liability requirement;

c. Tangible net worth of at least $10 million; and

d. Assets located in the Commonwealth of Kentucky
amounting to either, at least, ninety percent (90%) of his
total assets or at least six (6) times the sum of the ap-
propriate liability requirement (see subsection (1) or (2) of
this section).

(b) To demonstrate that he meets this test, the owner or
operator must submit the following items to the director:

L. A letter signed by the owner’s or operator’s chief
financial officer and worded as specified in Section 16(6);

2. A copy of the independent certified public accoun-
tant’s report on examination of the owner’s or operator’s
financial statements for the latest completed fiscal year;
and

3. A special report from the owner’s or operator’s in-
dependent certified public accountant to the owner or
operator stating that:
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a. He has compared the data which the letter from the
chief financial officer specifies as having been derived
from the independently audited, year-end financial
statements for the latest fiscal year with the amounts in
such financial statements; and

b. In connection with that procedure, no matters came
to his attention which caused him to believe that the
specified data should be adjusted.

(c) An owner or operator of a new facility must submit
the items specified in paragraph (b) of this subsection to
the director at least sixty (60) days before the date on which
hazardous waste is first received for treatment storage or
disposal. L

(d) After the initial submission of items specified in
paragraph (b) of this subsection, the owner or operator
must send updated information to the director within nine-
ty (90) days after the close of each succeeding fiscal year.
This information must consist of all three (3) items
specified in paragraph (b) of this subsection.

(e) If the owner or operator no longer meets the re-
quirements of paragraph (a) of this subsection, he must
send notice to the director of intent to establish liability in-
surance as specified in subsection (3) of this section. The
notice must be sent by certified mail within ninety (50) days
after the end of the fiscal year for which the year-end
financial data show that the owner or operator no longer
meets the requirements. The owner or operator must pro-
vide liability insurance within 120 days after the end of
such fiscal year.

(f) The director may, based on a reasonable belief that
the owner or operator may no longer meet the re-
quirements of paragraph (a) of this subsection, require
reports of financial condition at any time from the owner
or operator in addition to those specified in paragraph (b)
of this subsection. If the director finds, on the basis of such
reports or other information, that the owner or operator
no longer meets the requirements of paragraph (a) of this
subsection, the owner or operator must provide liability in-
surance as specified in subsection (3) of this section within
thirty (30) days after notification of such a finding.

(8) The director may disallow use of this test on the basis
of qualifications in the opinion expressed by the indepen-
dent certified public accountant in his report on examina-
tion of the owner’s or operator’s financial statements (see
paragraph (b)2 of this subsection). An adverse opinion or a
disclaimer of opinion will be cause for disallowance. The
director will evaluate other qualifications on an individual
basis. The owner or operator must provide liability in-
surance as specified in subsection (3) of this section within
thirty (30) days after notification of the disallowance.

(h) The owner or operator is no longer required to sub-
mlilt the items specified in paragraph (b) of this subsection
when:

1. An owner or operator substitutes liability insurance
as specified in this subsection;

2. The director releases the owner or operator from the
requirements of this section by terminating the financial re-
quirements.

(5) If an owner or operator elects to comply with subsec-
tions (1) and (2) of this section through one (1) liability
mechanism covering both sudden and non-sudden oc-
currences, this liability assurance must be in the amount of
at least $4,000,000 per occurrence with an annual ag-
gregate of at least $8,000,000, exclusive of legal defense
costs.

(6) Use of multiple liability mechanisms. An owner or
operator may satisfy the requirements of this section by
establishing both liability mechanisms for one (1) facility.
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The mechanisms must be as specified in subsections (3) and
(4), respectively, of this section, except that it is the com-
bination of mechanisms rather than the single mechanism
which must provide liability assurance for an amount at
least equal to the amounts specified in subsections (1) or
2.
(7) If an owner or operator can demonstrate to the
satisfaction of the director that the levels of financial
responsibility required by subsections (1) and (2) of this
section are not consistent with the degree and duration of
tasks associated with the treatment, storage, or disposal at
each facility or group of facilities, the owner or operator
may obtain a variance from the director. The request for a
variance must be submitted to the director as part of the
permit application under Section 16 of 401 KAR 2:060 for
a facility that does not have a permit, or pursuant to the
procedures for permit modification under Section 6(1) of
401 KAR 2:060 for a facility that has a permit. The
variance shall take the form of an adjusted level of re-
quired liability coverage, such level to be based on the
director’s assessment of the degree and duration of risks
associated with the ownership or operation of each facility
or group of facilities. The director may require an owner or
operator who requests a variance to provide such technical
and engineering information as is deemed necessary by the
director to determine a level of financial responsibility
other than that required by subsections (1) and (2) of this
section. Any request for a variance for a permitted facility
shall be treated as a request for a permit modification
under Sections 6(1) and 6(2)(a)5 of 401 KAR 2:060.

(8) If the director determines that the levels of financial
responsibility required by subsections (1) and (2) of this
section are not consistent with the degree and duration of
risks associated with treatment, storage, or disposal at any
facility or group of facilities, the director may adjust the
level of financial responsibility required under subsections
(1) and (2) of this section as may be necessary to protect
human health and the environment, such adjusted level to
be based on the director’s assessment of the degree and
duration of risks associated with the ownership or opera-
tion of each facility or group of such facilities. The director
may also require an owner or operator of a treatment or
storage facility or group of facilities to comply with subsec-
tion (2) of this section if the director determines that there
is a significant risk to human health and the environment
from non-sudden and accidental occurrences from the
operations of such facility or group of facilities. Any ad-
justment of the level of required coverage for a facility that
has a permit shall be treated as a permit modification
under Sections 6(1) and 6(2)(a)5 of 401 KAR 2:060.

Section 15. Incapacity of institutions issuing letters of
credit, surety bonds, or insurance policies. An owner or
operator who fulfiils the requirements of Sections 11 or 14
by obtaining a letter of credit, surety bond, or insurance
policy will be deemed to be without the required financial
assurance or liability coverage in the event of bankruptcy,
insolvency, or a suspension or revocation of the license or
charter of the issuing institution. The owner or operator
must -establish other financial assurance or liability
coverage within sixty (60) days of such events.

Section 16. Wording of the Instruments. (1)(a) A trust
agreement for a trust fund as specified in Section 11(1)
must be worded as follows, except that instructions in
brackets are to be replaced with the relevant information
and the brackets deleted:
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Trust Agreement

Trust agreement, the ‘‘Agreement,”” entered into as of
(date) by and between (name of the owner or operator), a
(state) {corporation, partnership, association, proprietor-
ship), the *““Grantor,” and (name of corporate trustee), a
(state corporation) (national bank), the *“Trustee.”

Whereas, the Kentucky Department for Natural
Resources and Environmenta! Protection, ‘‘the depart-
ment,”’” an agency of the Commonwealth, has established
certain regulations applicable to the grantor, requiring that
the owner or operator of a hazardous waste management
facility must provide assurance that funds will be available
when needed for closure and/or post-closure care of the
facility.

Whereas, the Grantor has elected to establish a trust to
provide such financial assurance for the facilities identified
herein.

Whereas, the Grantor, acting through its duly authoriz-
ed officers, has selected the Trustee to be the Trustee under
this agreement, and the Trustee is willing to act as Trustee.

Now, therefore, the Grantor and the Trustee agree as
follows:

Article 1. Definitions. As used in this Agreement:

(a) The term ‘“‘fiduciary”” means any person who exer-
cises any power of control, management, or disposition or
renders investment advice for a fee or other compensation,
direct or indirect, with respect to any monies or other pro-
perty of this trust fund, or has any authority or respon-
sibility to do so, or who has any authority or responsibility
in the administration of this trust fund.

(b) The term ““Grantor’’ means the owner or operator
who enters into this Agreement and any successors or
assigns of the Grantor.

{c) The term “‘Trustee’”’ means the Trustee who enters
into this agreement and any successor Trustee.

Article 2. 1dentification of Facilities and Cost
Estimates. This Agreement pertains to (for each facility in-
sert the EPA Identification Number, name, and address,
and the adjusted closure and/or post-closure cost
estimates, or portions thereof, for which financial
assurance is demonstrated by this Agreement.)

Article 3. Establishment of Fund. The Grantor and the
Trustee hereby establish a trust fund, the “fund’’ for the
benefit of the Department. The Grantor and the Trustee
intend that no third party have access to the Fund except as
herein provided. The Fund is established initially as con-
sisting of the property, which is acceptable to the Trustee,
described in Schedule A attached hereto. Such property
and any other property subsequently transferred to the
Trustee is referred to as the Fund, together with all earn-
ings and profit thereon, less any payments or distributions
made by the Trustee pursuant to this Agreement. The Fund
will be held by the Trustee, IN TRUST, as hereinafter pro-
vided. The Trustee undertakes no responsibility for the
amount or adequacy of, nor any duty to collect from the
Grantor, any payments to discharge any labilities of the
Grantor established by the Department.

Article 4. Payment for Closure Care. The Trustee will
make such payments from the Fund as the Director of the
Division of Waste Management will direct, in writing, to
provide for the payment of the costs of closure care of the
facilities covered by this Agreement. The Trustee will reim-
burse the Grantor or other persons as specified by the
Director of the Division from the Fund for closure and
post-closure expenditures in such amounts as the Director
of the Division will direct, in writing. The Trustee will
notify the Director of the Division when twenty (20) per-
cent of the amount allocated for closure of the facility re-
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mains in the Fund, and will not make further reim-
bursements for closure expenditures unles the Director of
the Division identifies reimbursements that may be made
out of the remaining twenty (20) percent. In addition, the
Trustee will refund to the Grantor such amounts as the
Director of the Division specifies in writing. Upon refund,
such funds will no longer constitute part of the Fund as
defined herein. )

Article 5. Payments Comprising the Fund. Payments
mede to the Trustee for the Fund will consist of cash or
securities acceptable to the Trustee.

Article 6. Trustee Management. The Trustee will invest
and reinvest the principal and income of the Fund and keep
the Fund invested as a single fund, without distinction bet-
ween principal and income. In accordance with investment
guidelines and objectives communicated in writing to the
Trustee from time to time by the Grantor, subject,
however, to the provisions of this Article. In investing,
reinvesting, exchanging, selling and managing the Fund,
the Trustee or any other fiduciary will discharge his duties
with respect to the Trustee Fund solely in the interest of the
participants and beneficiaries and with the care, skill,
prudence, acting in a like capacity and familiar with such
matters, would use in the conduct of an enterprise of a like
character and with like aims, except that:

(a) Securities or other obligations of the Grantor, or any
other owner or operator of the facilities, or any of their af-
filiates as defined in the Investment Company Act of 1940,
as amended, 15 USC Section 80a-21.(a), will not be ac-
quired or held, unless they are securities or other obliga-
tions of the federal or a state government;

(b) The Trustee is authorized to invest the Fund in time
or demand deposits of the trustee, to the extent insured by
an agency of the federal or state government; and

(c) The Trustee is authorized to hold cash awaiting in-
vestment or distribution uninvested for a reasonable time
and without liability for the payment of interest thereon.

Article 7. Commingling and Investment. The Trustee is
expressly authorized in its discretion:

(a) To transfer from time to time any or all of the assets
of the Fund to any common, commingled or collective
trust fund created by the Trustee in which the Fund is eligi-
ble to participate, subject to all of the provisions thereof,
to be commingled with the assets of other trusts par-
ticipating therein. To the extent of the equitable share of
the Fund in any such commingled trust, such commingled
trust will be part of the Fund;

(b) To purchase shares in any investment company
registered under the Investment Company Act of 1940, 15
USC Section 80a-1 et seq., or one which may be created,
managed, underwritten, or to which investment advice is
rendered or the shares of which are sold by the Trustee.
The Trustee may vote such shares in its discretion.

Article 8. Express Powers of Trustee. Without in any
way limiting the powers and discretions conferred upon the
Trustee by the other provisions of this Agreement or by
law, the Trustee is expressly authorized and empowered:

(@) To sell, exchange, convey, transfer or otherwise
dispose of any property held by it, by private contract or at
public auction. No person dealing with the Trustee will be
bound to see to the application of the purchase money or
to inquire into the validity or expediency of any such sale
or other disposition;

(b) To make, execute, acknowledge and deliver any and
all documents of transfer and conveyance and any and all
other instruments that may be necessary or appropriate to
carry out the powers herein granted;
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(¢) To register any securities held in the Fund in its own
name or in the name of a nominee and to hold any security
in bearer form or in book entry or to combine certificates
representing such securities with certificates of the same
issue held by the Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such securities in a
qualified central depositary even though, when so
deposited, such securities may be merged and held in bulk
in the name of the nominee of such depositary with other
securities deposited therein by another person, or to
deposit or arrange for the deposit of any securities issued
by the United States Government, or any agency or in-
strumentality thereof, with a Federal Reserve bank, but the
books and records of the Trustee will at all times show that
all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing
accounts maintained or savings certificates issued by the
Trustee, in its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the ex-
tent insured by an agency of the federal or state govern-
ment; and

(¢) To compromise or otherwise adjust all claims in
favor of or against the fund.

Article 9. Taxes and Expenses. All taxes of any kind
that may be assessed or levied against or in respect of the
Fund and all brokerage commissions incurred by the Fund
will be paid from the Fund. All the expenses incurred by
the Trustee in connection with the administration of this
Trust, including fees for legal services rendered to the
Trustee, the compensation of the Trustee to the extent not
paid directly by the Grantor, and all other proper charges
and disbursements of the Trustee will be paid from the
Fund.

Article 10. Annual Valuation. The Trustee will annual-
ly, at the end of the month coincident with or preceding the
anniversary date of establishment of the Fund, furnish to
the Grantor and to the Director of the Division a statement
confirming the value of the Trust. Any securities in the
Fund will be valued at market value as of no more than
thirty (30) days prior to the date of the statement. The
failure of the Grantor to object in writing to the trustee
within ninety (90) days after the statement has been fur-
nished to the Grantor and the Director of the Division will
constitute a conclusively binding assent by the Grantor,
barring the Grantor from asserting any claim or liability
against the Trustee with respect to matters disclosed in the
statement.

Article 11. Advice of Counsel. The Trustee may from
time to time consult with counsel, who may be counsel to
the Grantor, with respect to any question arising as to the
construction of this Agreement or any action to be taken
hereunder. The Trustee will be fully protected, to the ex-
tend permitted by law, in acting upon the advice of
counsel.

Article 12. Trustee Compensation. The Trustee will be
entitled to reasonable compensation for its services as
agreed upon in writing from time to time with the Grantor.

Article 13. Successor Trustee. Upon the written agree-
ment of the Grantor, the Trustee, and the Director of the
Division, the Trustee may resign or the Grantor may
replace the Trustee. In either event, the Grantor will ap-
point a successor Trustee who will have the same powers
and duties as those conferred upon the Trustee hereunder.
Upon acceptance of the appointment by the successor
Trustee, the Trustee will assign, transfer and pay over to
the successor Trustee the funds and properties then con-
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stituting the Fund. If for any reason the Grantor cannot or
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does not act in the event of the resignation of the Trustee,
the Trustee may apply to a court of competent jurisdiction
for the appointment of a successor Trustee or for instruc-
tions. The successor Trustee and the date on which he
assumes administration of the Trust will be specified in
writing and sent to the Grantor, the Director of the Divi-
sion, and the present and successor Trustee by certified
mail ten (10) days before such change becomes effective.
Any expenses incurred by the Trustee as a result of any of
the acts contemplated by this section will be paid as provid-
ed in Article 9.

Article 14. Instructions to the Trustee. All orders, re-
quests and instructions by the Grantor to the Trustee will
be in writing, signed by such persons as are designated in
the attached Exhibit A or such other designees as the Gran-
tor may designate by amendment to Exhibit A. The
Trustee will be fully protected in acting without inquiry in
accordance with the Grantor’s orders, requests and in-
structions. All orders, requests, and instructions by the
Secretary of the Department and the Director of the Divi-
sion to the Trustee will be in writing, signed by the
Secretary of the Department or the Director of the Division
and the Trustee will act and will be fully protected in acting
without inquiry in accordance with the Grantor’s orders,
requests and instructions. The Trustee will have the right
to assume, in the absence of written notice to the contrary,
that no event constituting a change or a termination of the
authority of any person to act on behalf of the Grantor or
the Department hereunder has occurred. The Trustee will
have no duty to act in the absence of such orders, requests
and instructions from the grantor and/or the EPA, except
as provided for herein.

Article 15. Notice of Nonpayment. The Trustee will
notify the Grantor and the Director of the Division by cer-
tified mail within ten (10) days following the expiration of
the thirty (30) day period after the anniversary of the
establishment of the Trust if no payment is received from
the Grantor during that period. After the pay-in period is
completed the Trustee is not required to send a notice of
nonpayment,

Article 16. Amendment of Agreement. This Agreement
may be amended by an instrument in writing executed by
the Grantor, the Trustee, and the Director of the Division
or by the Trustee and the Director of the Division if the
Grantor ceases to exist.

Article 17. Irrevocability and Termination. Subject to
the right of the parties to amend this Agreement as provid-
ed in Section 16, this Trust will be irrevocable and will con-
tinue until terminated at the written agreement of the
Grantor, the Trustee, and the Director of the Division or
by the Trustee and the Director of the Division if the Gran-
tor ceases to exist. Upon termination of the trust, all re-
maining trust property, less final trust administration ex-
penses, will be delivered to the Grantor.

Article 18. Immunity and Indemnification. The Trustee
will not incur personal liability of any nature in connection
with any act or omission, made in good faith, in the ad-
ministration of this Trust, or in carrying out any directions
by the Grantor or the Director of the Division issued in ac-
cordance with this Agreement. The Trustee will be indem-
nified and saved harmless by the Grantor or from the Trust
Fund, or both, from and against any personal liability to
which the Trustee may be subjected by reason of any act or
conduct in its official capacity, including all expenses
reasonably incurred in its defense in the event the Grantor
fails to provide such defense.

Article 19. Choice of Law. This Agreement will be ad-
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ministered, construed and enforced according to the laws
of the Commonwealth of Kentucky.

Article 20. Interpretation. As used in this Agreement,
words in the singular include the plural and words in the
plural include the singular. The descriptive headings for
each Article of this Agreement will not affect the inter-
pretation or the legal efficiency of this Agreement.

In witness whereof the parties have caused this Agree-
ment to be executed by their respective officers duly
authorized and their corporate seals to be hereunto affixed
and attested as of the date first above written. The parties
below certify that the wording of this Agreement is iden-
tical to the wording as specified in Section 16(1)(a) of 401
KAR 2:063.

(signature of Grantor)
By (Title)
Attest:

(Title)

(Seal)

(Signature of Trustee)
By

Adttest:

(Title)

(Seal)

(b) This is an example of the certification of
acknowledgment, which must accompay the trust, agree-
ment for a trust fund as specified in Section 11(1):

State of
County of

On this (date), before me personally came (owner or
operator) to me known, who being by me duly sworn, did
depose and say that she/he resides at (address), that she/he
is (title) of (corporation), the corporation described in and
which executed the above instrument; that she/he knows
the seal of said corporaticn; that the seal affixed to such in-
strument is such corporate seal; that it was so affixed by
order of the Board of Directors of said corporation, and
that she/he signed her/his name thereto by like order.
(Signature of Notary Public)

(2) A surety bond guaranteeing payment into a closure
trust fund, as specified in Section 11(2) must be worded as
follows, except that instructions in brackets are to be
replaced with the relevant information and the brackets
deleted:

Financial Guarantee Bond for Closure
Date bond executed:
Effective date:
Principal: (legal name and business address)
Type of organization: (insert “‘individual,”” “‘joint ven-
ture,”” “‘partnership,” or ‘“‘corporation’’)
State of incorporation:
Surety(ies): (Name(s) and business address(es))

EPA Identification Number, name and address of each
facility and, if more than one facility is covered by this
bond, the amount of the penal sum for each facility: ______
Total penal sum of bond:

Know all men by these presents, That we, the Principal
and Surety(ies) hereto are firmly bound to the Secretary of
the Department for Natural Resources and Environmental
Protection (hereinafter called Department) in the above
penal sum for the payment of which we bind ourselves, our
heirs, executors, administrators, successors, and assigns,
jointly and severally; provided that, where the Surety(ies)
are corporations acting as co-sureties, we, the Sureties,

bind ourselves in such sum ““jointly and severally’’ only for
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the purpose of allowing a joint action or actions against

any or all of us, and for all other purposes each Surety
binds itself, jointly and severally with the Principal, for the
payment of such sum only as it sets forth opposite the
name of such Surety, but if no limit of liability is indicated,
the limit of liability shall be the full amount of the penal
sum.

Whereas, said Principal is required to have a permit or
permits, or interim status, in order to own or operate the
hazardous waste management facility(ies) identified above,
and

Whereas, said Principal is required to provide financial
assurance for closure of the facility(ies) as a condition of
the permit(s) or interim status, and

Whereas, said Principal shall establish a standby trust
fund as specified by Section 11 of this regulation or in Sec-
tion 7 of 401 KAR 2:073.

Now, therefore the conditions of the obligation are such
that if the Principal shall faithfully, for the facility(ies)
identified above, at least 60 days before the beginning of
final closure, fund the standby trust fund in an amount
equal to the penal sum.

Or, if the Principal shall fund the standby trust fund in
such an amount within 15 days after an order to begin
closure in accordance with Section 6 of 401 KAR 2:063,
and Section 6 of 401 KAR 2:073 is issued by the Secretary
of the Department or by a circuit court pursuant to KRS
224.866 or within 15 days after a notice of termination of
the permit(s) or interim status pursuant to 401 KAR 2:060.

Or, if the Principal shall provide alternate financial
assurance as specified in Section 11 of 401 KAR 2:063 or
Section 7 of 401 KAR 2:073 within 30 days after the date
notice of cancellation is received by the Director of the
Division, then this obligation will be null and void, other-
wise it is to remain in full force and effect.

The Surety(ies) shall become liable on this bond obliga-
tion only when the Principal has failed to fulfill the condi-
tions described above. Upon notification by the Director
of the Division that the Principal has failed to perform as
guaranteed by this bond, the Surety(ies) shall place funds
in the amount of the penal sum into the standby trust fund
as directed by the Director of the Division.

The liability of the Surety(ies) shall not be discharged by
any payment or succession of payments hereunder, unless
and until such payment or payments shall amount in the
aggregate to the penal sum of the bond, but in no event
shall the obligation of the Surety(ies) hereunder exceed the
amount of said penal sum.

The Surety(ies) may cancel the bond by sending written
notice of cancellation to the owner or operator and to the
Director of the Division in which the facility(ies) is (are)
located, provided, however, that cancellation cannot oc-
cur: (1) during the 90 days beginning on the date of receipt
of the notice of cancellation by the Director of the Division
as shown on the signed return receipt(s); or (2) while a
compliance procedure is pending, as defined in Section 9 of
401 KAR 2:063 or Section 7 of 401 KAR 2:073.

The Principal may terminate this bond by sending writ-
‘ten notice to the Surety(ies), provided, however, that no
such notice shall become effective until the Surety(ies)
receive(s) written authorization for termination of the
bond by the Director of the Division in which the bonded
facility(ies) is (are) located. (The following paragraph is an
optional rider that may be included but is not required.)

Principal and Surety(ies) hereby agree to adjust the
penal sum of the bond yearly so that it equals the adjusted
closure cost estimate(s), provided that the amount of the
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cost estimate(s) does (do) not increase by more than twenty
(20) percent in any one year, and no decrease in the penal
sum takes place without the written permission of the
Secretary of the Department.

In witness thereof, the Principal and Surety(ies) have ex-
ecuted this Financial Guarantee Bond and have affixed
their seals on the date set forth above.

The persons whose signatures appear below hereby cer-
tify that they are authorized to execute this surety bond on
behalf of the Principal and Surety(ies) and that the wor-
ding of this surety bond is identical to the wording
specified in Section 16(2) of 401 KAR 2:063.

Principal
Signature(s):
Name(s) and title(s) (typed)
Corporate seal:

Corporate Surety(ies)
Name and address:
State of incorporation:
Liability limit: §
Signature(s):
Name(s) and title(s) (Typed):
Corporate seal:

(For every co-surety, provide signature(s), corporate
seal, and other information in the same manner as for
Surety above.)
Bond premium: $

(3) A Surety bond guaranteeing performance of closure,
as specified in Section 11(3) must be worded as follows, ex-
cept that the instructions in brackets are to be replaced
with the relevant information and the brackets deleted:

Performance Bond for Closure
Date bond executed:
Effective Date:
Principal: (Legal name and business address)
Type of organization: (Insert “‘individual,”” “‘joint ven-
ture,”” “‘partnership’’, or ‘‘corporation”’)
State of incorporation:
Surety(ies): (name(s) and business address(es))
EPA Identification Number, name, address and adjusted
closure cost estimate for each facility:
Total penal sum of bond: $§

Know all men by these presents, that we the Principal
and Surety(ies) hereto are firmly bound to the Secretary of
the Department for Natural Resources and Environmental
Protection in the above penal sum for the payment of
which we bind ourselves, our heirs, executors, ad-
ministrators, successors and assigns, jointly and severally;
provided that, where the Surety(ies) are corporations ac-
ting as co-sureties, we, the Sureties, bind ourselves in such
sum “‘jointly and severally’’ only for the purpose of allow-
ing a joint action or actions against any or all of us, and for
all other purposes each Surety binds itself, jointly and
severally, with the Principal, for the payment of such sum
only as it is set forth opposite the name of such Surety, but
if no limit of liability is indicated, the limit of liability shall
be the full amount of the penal sum.

Whereas, said Principal is required to have a permit or
permits from the Secretary of the Department in order to
own or operate the hazardous waste management facili-
ty(ies), identified above, and

Whereas, said Principal is required to provide financial
assurance for closure to the facility(ies) as a condition of
the permit(s), and

Whereas, said Principal shall establish a standby trust
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fund as specified by Section 11 of 401 KAR 2:063,

Now, therefore, the conditions of this obligation are
such that if the Principal shall faithfully perform closure of
the facility(ies) identified above in accordance with the
closure plan(s) submitted, the receipt of said permit(s) and
other requirements of said permit(s) as such plan(s) and
permit(s) may be amended, pursuant to all applicable laws,
statutes, rules and regulations, as such laws, statutes, rules
and regulations may be amended.

Or, if the Principal shall faithfully perform closure in ac-
cordance with 401 KAR 2:063, Section 6, following an
order to begin closure issued by the Secretary of the
Department or by a circuit court pursuant to KRS Chapter
224 or following a notice of termination of the permit pur-
suant to 401 KAR 2:060 of this Chapter,

Or, if the Principal shall provide alternate financial
assurance as specified in 401 KAR 2:063, Section 11,
within thirty (30) days of the date notice of cancellation is
received by the Director of the Division, then this obliga-
tion will be null and void, otherwise it is to remain in full
force and effect.

The Surety(ies) shall become liable on this bond obliga-
tion only when the Principal has failed to fulfill the condi-
tions described above. Upon notification by the Director
of the Division that the Principal has been found in viola-
tion of 401 KAR 2:063, Section 11, in an order made pur-
suant to KRS Chapter 224, the Surety(ies) must place funds
in the amount of the adjusted closure cost estimate(s) into
the standby trust fund as directed by the Director of the
Division. Upon notification by the Director of the Division
that the Principal has been found in violation of the
closure requirements of 401 KAR 2:063, the Surety(ies)
must either perform closure in accordance with the closure
plan(s) and other permit requirements or place the amount
of the adjusted closure cost estimate(s) in the standby trust
fund. Upon notification by the Director of the Division
that the Principal has been found in violation of an order
to begin closure, the Surety(ies) must either perform
closure in accordance with the closure order or place the
amount of the adjusted closure cost estimate(s) in the
standby trust fund.

The Surety(ies) hereby waives notification of amend-
ments to the closure plan(s), permit(s), applicable laws,
statutes, rules and regulations and agrees that no such
amendment(s) shall in any way alleviate its (their) obliga-
tion on this bond.

The liability of the Surety(ies) shall not be discharged by
any payment or succession of payments hereunder, unless
and until such payment or payments shall amount in the
aggregate to the penal sum of the bond, but in no event
shall the obligation of the Surety(ies) hereunder exceed the
amount of said penal sum.

The Surety(ies) may cancel the bond by sending written
notice of cancellation to the owner or operator and to the
Director of the Division in which the facility(ies) is (are)
located, provided, however, that cancellation cannot occur

(1) During the ninety (90) days beginning on the date of
receipt of the notice of cancellation by the Director of the
Division as shown on the signed return receipt(s); or

(2) While a compliance procedure is pending, as defined
in Section 9 of 401 KAR 2:063.

The Principal may terminate the bond by sending writ-
ten notice to the Surety(ies), provided, however, that no
such notice shall become effective until the Surety(ies)
receive(s) written authorization for termination of the
bond by the Director of the Division. (The following

paragraph is an optional rider that may be included but is
not required.)
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Principal and Surety(ies) hereby agree to adjust the
penal sum of the bond yearly so that it equals the adjusted
closure cost estimate(s), provided that the amount of the
cost estimate(s) does (do) not increase by more than twenty
(20) percent in any one (1) year, and no decrease in the
penal sum takes place without the written permission of the
Director of the Division of Waste Management.

In witness whereof, the Principal and Surety(ies) have
executed this Performance Bond and have affixed their
seals on the date set forth above.

The persons whose signatures appear below hereby cer-
tify that they are authorized to execute this surety bond on
behalf of the Principal and Surety(ies) and that the wor-
ding of this surety bond is identical to the wording
specified in Section 16(3) of 401 KAR 2:063.

Principal
Signature(s):
Name(s) and title(s) (Typed):
Corporate seal:

Corporate Surety(ies)
Name and address:
State of incorporation:
Liability limit: §
Signature(s):
Name(s) and title(s) (Typed):
Corporate seal: (for every co-surety, provide signature(s),
corporate seal, and other information in the same rmanner
as for Surety above.)
Bond premium: §

(4) A letter of credit as specified in Section 11(4) must be
worded as follows, except that instructions in brackets are
to be replaced with the relevant information and the
brackets deleted:

Irrevocable Standby Letter of Credit
(Secretary of the Department)

Dear Sir or Madam: We hereby establish our Irrevocable
Standby Letter of Credit No. in favor of the Direc-
tor of the Division of Waste Management in the Depart-
ment for Natural Resources and Environmental Protec-
tion, at the request and for the account of (owner’s name
and address) up to the aggregate amount of (in words) U.S.
dollars $ , available upon presentation of;

(1) Your sight draft, bearing reference to this Letter of
Credit No. together with

(2) Your signed statement declaring that the amount of
the draft is payable pursuant to the regulations issued
under the authority of the Kentucky Revised Statutes
Chapter 224.

The following amounts are included in the amount of
this Letter of Credit: (for each facility, insert the EPA
Facility Identification Number, name and address, and the
adjusted closure and/or post-closure cost estimate, or por-
tions thereof, for which financial assurance is
demonstrated by this Letter of Credit).

This Letter of Credit is effective as of (date) and will ex-
pire on (date at least one (1) year later), such expriation
date will be automaticaily extended for a period of (at least
one (1) year) on (date) and on each successive expiration
date, unless at least ninety (90) days before the current ex-
piration date, we notify you and (owner or operator’s
name) by certified mail that we decide not to extend the

. Letter of Credit beyond the current expiration date. In the
. event you are so notified, any unused portion of the credit
i will be available upon presentation of your sight draft for
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ninety (90) days after the date of receipt by you as shown
on the signed return receipt or while a compliance pro-
cedure is pending as defined in Section 9 of 401 KAR
2:063, whichever is later.

Whenever this Letter of Credit is drawn on under and in
compliance with the terms of this credit, we will duly honor
such draft upon presentation to us, and we will deposit the
amount of the draft promptly and directly into the standby
trust fund of (owner’s or operator’s name) held in trust by
(name and address of corporate trustee).

I hereby certify that I am authorized to execute this Let-
ter of Credit on behalf of (issuing institution) and that the
wording of this Letter of Credit is identical to the wording
specified in Section 16(4) of 401 KAR 2:063.

Attest: (Signature and title of official of issuing institution)
(date)

This credit is subject to (insert “‘the most recent edition
of the Uniform Customs and Practice for Documentary
Credits, published by the International Chamber of Com-
merce,”” or the ““Uniform Commercial Code’’).

(5) A hazardous waste facility liability endorsement as
required by Section 14 must be worded as follows, except
that instructions in brackets are to be replaced with the
relevant information and the brackets deleted.

Hazardous Waste Facility Liability Endorsement
Itis agreed that:

1. The certification of the policy, as proof of financial
responsibility under the provisions of (insert Section
14(1)(@) and/or (2)(a) of 401 KAR 2:063) amends the
policy to provide insurance in accordance with the provi-
sions of such regulations to the extent of coverage and
limits of liability required thereby at (list EPA lIdentifica-
tion Number, name, and address for each facility). Within
the limits of liability provided it is understood that no con-
dition, provision, stipulation, or limitation contained in
the policy, or any other endorsement thereon or violation
thereof, or of this endorsement, by the insured, shall
relieve the Company from liability hereunder or from the
payment of any such final judgement, irrespective of the
financial responsibility or lack thereof or insolvency or
bankruptcy of the insured. However, all terms, conditions,
and limitations in the policy to which this endorsement is
attached are to remain in full force and effect as binding
between the insured and the Company, and the insured
agrees t0 reimburse the Company for any payment made
by the Company on account of any accident, claim or suit
involving a breach of the terms of the policy, and for any
payment that the Company would not have been obligated
to make under the provisions of the policy except for the
agreement contained in the endorsement.

2. Whenever requested by the Director of the Division
of Waste Management, the Company agrees to furnish to
the Director of the Division of Waste Management a
duplicate original of said policy and all endorsements
thereon.

3. This endorsement may not be cancelled without
cancellation of the policy to which it is attached. Such
cancellation may only be effected by the Company or the
insured giving sixty (60) days’ notice in writing to the
Director of the Division of Waste Management, such sixty
(60) days’ notice to commence to run from the date the
notice is actually received by the Director of the Division of
Waste Management.

4. Notwithstanding any other provision of this policy,
if this endorsement or policy is on a claims-made basis,
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cancellation or termination may not be effected within 120
days of any fire, explosion, or unplanned sudden or non-
sudden release of hazardous waste or hazardous waste con-
stituents to air, soil, surface water, or groundwater. )

Attached to and forming part of Policy
No. _____ issued by (name of Company), herein called
the Company, of (address of Company), to (name of in-
sured) of (address). Dated at this day
of , 19 .

Countersigned by ,
representative.

authorized Company

(6) A letter from the chief financial officer, as specified
in Section 14(4) of this regulation must be worded as
follows, except that instructions in brackets are to be
replaced with the relevant information and the brackets
deleted:

Letter from Chief Financial Officer
(Address to the Director of the
Division of Waste Management)

I am the chief financial officer of (name and address of
firm). This letter is in support of this firm’s use of the
financial test to demonstrate financial responsibility, as
specified in Section 14 of 401 KAR 2:063 and Section 6 of
401 KAR 2:073.

(Fill out the following four paragraphs regarding
facilities and level of financial responsibility. If your firm
has no facilities that belong in a particular paragraph,
write ‘“‘none’’ in the space indicated. For each facility, in-
clude its EPA Identification Number, name, address, and
current liability requirement. Identify each liability re-
quirement as to whether it is for sudden or non-sudden
liability.)

1. This firm is the owner or operator of the following
facilities for which liability responsibility is demonstrated
through the financial test specified in Section 14(4) of 401
KAR 2:063 and Section 6 of 401 KAR 2:073. The current
liability requirements covered by the test are shown for
each facility: .

2. This firm guarantees, through the corporate
guarantee specified in Section 14(4) of 401 KAR 2:063 and
Section 6 of of 401 KAR 2:073, the liability responsibility
of the following facilities owned or operated by subsidaries
of this firm. The current liability requirements so
guaranteed are shown for each facility: .

3. This firm is the owner or operator of the following
hazardous waste management facilities for which liability
responsibility is NOT demonstrated either to EPA or Ken-
tucky through the financial test or any other financial
responsibility mechanism specified in Section 14(4) of 401
KAR 2:063 or Section 6 of 401 KAR 2:073 orin Subpart H
of 40 CFR Parts 264 and 265. The current liability re-

quirements not covered by such liability mechanisms are
shown for each facility:

_This firm (insert ““is required’’ or ““is not required’’) to
file a form 10K with the Securities and Exchange Commis-
sion (SEC) for the latest fiscal year.

_The fiscal year of this firm ends on (month, day). The
figures for the following items marked with an asterisk are
d'envec.i from this firm’s independently audited, year-end
financial statements for the latest completed fiscal year,
ended (date).

(Fill in Alternative I if the criteria of Section 14(4)(a)1 of
401 KAR 2:063 are used. Fill in Alternative IT if the criteria
of Section 14(4)(a)2 of 401 KAR 2:063 are used.)
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Alternative I

1. Sum of current financial responsibility requirements
(total of ALL financial requirements shown in the four
paragraphs above).

*2.Total liabilities (if any portion of the financial
responsibility is included in total liabilities, you may
deduct the amount of that portion from this line and add
that amount to lines 3 and 4).

*3. Tangible net worth

*4, Net worth

*5. Current assets

*6. Current liabilities

*7. Net working capital (line 5 minus line6) ________

*8. The sum of net income plus depreciation, depletion,
and amortization

*9. Total assets in Kentucky (required only if less than 90
percent of firm’s assets are located in Kentucky)

Answer yes or no to the following questions:

10. Isline 3 at least $10 million?

11. Isline 3 at least six times line 1?

12. Isline 7 at least six times line 17 i

*13. Are at least 90 percent of firm’s assets located in
Kentucky? If not, complete line 14.

14. Isline 9 at least six times line 17

15. Isline 2 divided by line 4 less than 2.0?

16. Isline & divided by line 2 greater than 0.17

17. Isline 5 divided by line 6 greater than 1.5?

Alternative 11

1. Sum of current financial responsibility (total of ALL
financial responsibility shown in the four paragraphs
above): :

2. Current bond rating of most recent issuance of this
firm and name of rating service

3. Date of issuance of bond

4. Date of maturity of bond

*5. Tangible net worth

*6. Total assets in Kentucky (required only if less than 90
percent of firm’s assets are located in Kentucky)
Answer yes or no to the following questions:

7. Isline 5 at least $10 million?

8. Isline 5 at least six times line 17 :

*0. Are at least 90 percent of firm’s assets located in
Kentucky? If not, complete line 10.

10. Isline 6 at least six times line 17

I hereby certify that the wording of this letter is identical
to the wording specified in Section 16(6) of 401 KAR 2:063
as such regulations were promulgated on the date shown
immediately below.

Signature:
Name:
Title:
Date:

Section 17. Use and Management of Containers. (H
Applicability. The regulations in this section apply to
owners and operators of all hazardous waste sites or
facilities that store containers of hazardous waste, except
as Section 1(1) provides otherwise.

(2) Condition of containers. If a container holding
hazardous waste is not in good condition {e.g., severe
Tusting, apparent structural defects) or if it begins to leak,
the owner or operator must transfer the hazardous waste
from this container to a container that is in good condition
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or manage the waste in some other way that complies with
the requirements of this regulation.

(3) Compatibility of waste with containers. The owner
Or operator must use a container made of or lined with
materials which will not react with and are otherwise com-
patible with the hazardous waste to be stored so that the
ability of the container to contain the waste is not im-
paired.

{(4) Management of containers.

(a) A container holding hazardous waste must always be
closed during storage except when it is necessary to add or
remove waste.

(b) A container holding hazardous waste must not be
opened, handled, or stored in 2 manner which may rupture
the container or cause it to leak.

(5) Inspections. At least weekly, the owner or operator
must inspect areas where containers are stored, looking for
leaking containers and for deterioration of containers and

the containment system caused by corrosion or other fac-
tors.

(6) Containment.

(a) Container storage areas must have a containment
system that is designed and operated in accordance with
paragraph (b) of this subsection except as otherwise pro-
vided in paragraph (c) of this subsection.

(b) A containment system must be designed and
operated as follows:

1. A base must underly the containers which is free of
cracks or gaps and is sufficiently impervious to contain
leaks, spills, and accumulated precipitation until the col-
lected material is detected and removed;

2. The base must be sloped or the containment system
must be otherwise designed and operated to drain and
remove liquids resulting from leaks, spills, or precipita-
tion, unless the containers are elevated or are otherwise
protected from contact with accumulated liquids;

3. The containment system must have sufficient capaci-
ty to contain ten {10) percent of the volume of containers
or the volume of the largest container, whichever is
greater. Containers that do not contain free liquids need
not be considered in this determination;

4. Rum-on into the containment system must be
prevented unless the collections sytem has sufficient excess
capacity in addition to that required in paragraph (b)3 of
this subsection to contain any run-on which might enter the

. System; and

5. Spilled or leaked waste and accumulated precipita-
tion must be removed from the sump or collection area in
as timely a manner as necessary to prevent overflow of the
collection system.

{c) Storage areas that store containers holding only
wastes that do not contain free liquids need not have a con-
tainment system defined by paragraph (b) of this subsec-
tion, provided that:

1. The storage area is sloped or is otherwise designed
and operated to drain and remove liquid resulting from
precipitation; or

2. The containers are elevated or otherwise protected
from contact with accumulated liquid.

(7) Special requirements for ignitable or reactive waste.
Containers holding ignitable or reactive waste mus{ be
located at least fifteen (15) meters (fifty (50) feet) from the
facility's property line.

(8) Special requirements for incompatible wastes.

(a) Incompatible wastes, or incompatible wastes and
materials (see Section 22(2) for examples), must not be

placed in the same container, unless Section 2(8)(b) is com-
plied with.
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(b) Hazardous waste must not be placed in an unwashed
container that previously held an incompatible waste or
material.

(c) A storage container holding a hazardous waste that is
incompatible with any waste or other materials stored
nearby in other containers, piles, open tanks, or surface
impoundments must be separated from the other materials
or protected from them by means of a dike, berm, wall, or
other device.

(9) Closure. At closure, all hazardous waste and hazar-
dous waste residues must be removed from the contain-
ment system. Remaining containers, liners, bases and soil
containing or contaminated with hazardous waste or
hazardous waste residues must be decontaminated or
removed.

Section 18. Tanks. (1) Applicability.

(a) The regulations in this Section apply to owners and
operators of hazardous waste sites or facilities that use
tanks to treat or store hazardous waste, except as Section
1(1) and paragraph (b) of this subsection provide other-
wise.

(b) The regulations in this section do not apply to
facilities that treat or store hazardous waste in covered
underground tanks that cannot be entered for inspection.

(2) Design of tanks. Tanks must have sufficient shell
strength and, for closed tanks, pressure controls (e.g.,
vents) to assure that they do not collapse or rupture. The
department will review the design of the tanks, including
the foundation, structural support, seams and pressure
controls. The department shall require that a minimum
shell thickness be maintained at all times to ensure suffi-
cient shell strength. Factors to be considered in establishing
minimum thickness include the width, height, and
materials of construction of the tank, and the specific
gravity of the waste which will be placed in the tank. In
reviewing the design of the tank and establishing a
minimum thickness, the department shall rely upon ap-
propriate industrial design standards and other available
information.

(3) General operating requirements.

(a) Wastes and other materials (e.g., treatment reagents)
which are incompatible with the material of construction
of the tank must not be placed in the tank unless the tank is
protected from accelerated corrosion, erosion or abrasion
through the use of:

1. An inner liner or coating which is compatible with
the waste or material and which is free of leaks, cracks,
holes or other deterioration; or

2. Alternative means of protection (e.g., cathodic pro-
tection or corrosion inhibitors).

(b) The owner or operator must use appropriate controls
and practices to prevent overfilling. These must include:

1. Controls to prevent overfilling (e.g., waste feed
cutoff system or by-pass system to a standby tank); and

2. For uncovered tanks, maintenance of sufficient
freeboard to prevent overtopping by wave or wind action
or by precipitation.

(4) Inspections.

(a) The owner or operator must inspect:

1. Overfilling control equipment (e.g., waste feed
cutoff systems and by-pass systems) at least once each
operating day to ensure that it is in good working order;

2. Data gathered from monitoring equipment (e.g.,
pressure and temperature gauges) where present, at least
once each operating day to ensure that the tank is being
operated according to its design;

3. For uncovered tanks, the level of waste in the tank,
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at least once each operating day to ensure compliance with
subsection (3)(b) of this section;

4. The construction materials of the above-ground por-
tions of the tank, at least weekly to detect corrosion or ero-
sion and leaking of fixtures and seams; and

5. The area immediately surrounding the tank, at least
weekly to detect obvious signs of leakage (e.g., wet spots or
dead vegetation).

(b) As part of the inspection schedule required in Section
2(6)(b) and in addition to the specific requirements of
paragraph (a) of this subsection, the owner or operator
must develop a schedule and procedure for assessing the
condition of the tank. The schedule and procedure must be
adequate to detect cracks, leaks, corrosion or erosion
which may lead to cracks or leaks, or wall thinning to less
than the thickness required under subsection (2) of this sec-
tion. Procedures for emptying a tank to allow entry and in-
spection of the interior must be established when necessary
to detect corrosion or erosion of the tank sides and bot-
tom. The frequency of these assessments must be based on
the material of construction of the tank, type of corrosion
or erosion protection used, rate of corrosion or erosion
observed during previous inspections, and the
characteristics of the waste being treated or stored.

() As part of the contingency plan required under Sec-
tion 4, the owner or operator must specify the procedures
he intends to use to respond to tank spills or leakage, in-
cluding procedures and time for expeditious removal of
leaked or spilled waste and repair of the tank.

(5) Closure. At closure, all hazardous waste and hazar-
dous waste residues must be removed from tanks,
discharge control equipment, and discharge containment
structures.

(6) Special requirements for ignitable or reactive wastes.

(a) Ignitable or reactive waste must not be placed in a
tank unless:

1. The waste is treated, rendered, or mixed before or
immediately after placement in the tank so that the
resulting waste, mixture or dissolution of material no
longer meets the definition of ignitable or reactive waste
under 401 KAR 2:075, and Section 2(8)(b) of this regula-
tion is complied with; or

2. The waste is stored or treated in such a way that it is
protected from any material or conditions which may
cause the waste to ignite or react; or

3. The tank is used solely for emergencies.

(b) The owner or operator of a facility which treates or
stores ignitable or reactive waste in covered tanks must
comply with the buffer zone requirements for tanks con-
tained in Tables 2-1 through 2-6 of the National Fire Pro-
tection Association’s ‘‘Flammable and Combustible Li-
quids Code’” (1977 or 1981).

(7) Special requirements for incompatible wastes.

(a) Incompatible wastes, or incompatible wastes and
materials, must not be placed in the same tank unless Sec-
tion 2(8)(b) is complied with.

(b) Hazardous waste must not be placed in an unwashed
tank which previously held an incompatible waste or
material, unless Section 2(8)(b) is complied with.

Section 19. Surface Impoundments. (1) Applicability.
The regulations in this section apply to owners and
operators of hazardous waste sites or facilities that use sur-
face impoundments to treat or store hazardous waste, ex-
cept as Section 1(1) provides otherwise.

(2) General design requirements.

) cga) A surface impoundment must oc designed to pro-
vide:
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1. At least sixty (60) centimeters (two (2) feet) of
freeboard; or

2. An amount of freeboard other than sixty (60) cen-
timeters based on documentation, acceptable to the depart-
ment that the specified amount of freeboard will prevent
overtopping. .

(b) A surface impoundment must be designed so that
any flow of waste into the impoundment can be im-
mediately shut off in the event of overtopping or liner
failure. .

(c) A surface impoundment must be designed to prevent
discharge into the land and groundwater and to surface
water (except discharges authorized by an NPDES permit
or state equivalent permit) during the life of the impound-
ment by use of a containment system which complies with
subsection (4) of this section. o )

(d) Dikes must be designed with sufficient structural in-
tegrity to prevent massive failure without dependence on
any liner system included in the surface impoundment
design.

(e) A leachate detection, collection, and removal system
must be designed so that liquid will flow freely from the
collection system to prevent the creation of pressure head
within the collection system in excess of that necessary to
cause the liquid to flow freely.

(3) General operating requirements.

(a) A surface impoundment must be operated to prevent
any overtopping due to wind and wave action, overfilling
precipitation, or any combination thereof.

(b) A surface impoundment must be operated to main-
tain at least the amount of freeboard specified by the
department in the permit.

(¢) A leachate detection, collection, and removal system
installed to comply with subsection (4)(b) of this section
must be operated so that leachate flows freely from the col-
lection system and is removed as it accumulates or with
sufficient frequency to prevent backwater within the col-
lection system.

(d) Earthen dikes must be kept free of:

1. Perennial woody plants with root systems which
could displace the earthen materials upon which the struc-
tural integrity of the dike is dependent; and

2. Burrowing mammals which could remove earthen
materials upon which the structural integrity of the dike is
dependent or create leaks through burrows in the dike.

{e) Run-on must be diverted away from a surface im-
poundment.

(4) Containment systems.

(a) Earthen dikes must have a protective cover, such as
grass, shale or rock, to minimize wind and water erosion
and to preserve the structural integrity of the dike.

(b) A liner system designed to prevent discharge into the
land during the life of the surface impoundment must:

1. Be constructed with a highly impermeable liner
system in contact with the waste which will prevent
discharge of the waste or leachate through the liner(s) dur-
ing the life of the surface impoundment based on the
liner(s) thickness, the saturated permeability of the liner(s)
and the pressure head or waste or leachate to which the
liner(s) will be exposed; and a leachate detection, collec-
tion, and removal system beneath the liner(s) in contact
with the waste to detect, contain, collect, and remove any
discharge from the liner system in contact with the waste;
and

2. Be constructed above the water table to ensure the
detection of any discharge of waste or leachate through the
liner system in contact with the waste; prevent the
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discharge of groundwater to the leachate detection, collec-
tion and removal system; and to protect the structural in-
tegrity of the liner(s).

(c) A containment sysiem must have a containment life
equal to or greater than the life of the surface impound-
ment.

(d) Liner systems must be constructed:

1. Of materials which have appropriate chemical pro-
perties and strength and of sufficient thickness to prevent
failure due to pressure head, physical contact with the
waste or leachate to which they are exposed, climatic con-
ditions, and the stress of installation; and

2. On a foundation capable of providing support to the
liner(s) and resistance to pressure head above the liner(s) to
prevent failure of the liner(s) due to settlement or compres-
sion.

(5) Inspections and testing.

(2) 1. During construction or installation, liner systems
must be inspected for uniformity, damage, and imperfec-
tions (e.g., holes, cracks, thin spots, and foreign
materials).

2. Earth material liner systems must be tested for com-
paction density, moisture content, and permeability after
placement.

3. Manufactured liner materials (e.g., membranes,
sheets, and coatings) must be inspected to ensure tight
seams and joints and the absence of tears or blisters.

(b) The owner or operator must inspect:

1. The surface impoundment which contains free li-
quids at least once each operating day to ensure com-
pliance with subsections (3)(a), (b), and (c) of this section
and to detect any leaks or other failure of the impound-
ment. '

2. Each surface impoundment, including dikes, berms,
and vegetation surrounding the dike, at least once a week
and after storms to detect any evidence of or potential for
leaks from the impoundment, erosion of dikes, and to en-
sure compliance with subsection (3)(d) of this section.

(c) The structural integrity of any dike, including that
portion of any dike which provides freeboard, must be cer-
tified against massive failure by a qualified engineer prior
to the issuance or reissuance of a permit; or if the im-
poundment is not in service, prior to being placed in service
and after construction or prior to being returned to service.

1. In certifying the structural integrity of the dike, it
must be established that the dike will withstand:

a. The stress of the pressure head of liquids placed into
the impoundment;

b. The weakening effect of earth materials being
scoured due to leakage from the impoundment through
and under the dike without relying on any liner system; and

c. The weakening effect of earth materials being
scoured due to leakage from the impoundment through
and under the dike assuming leaks develop in the liner
system. '

(6) Containment systemn repairs; contingency plans.

(a) Whenever there is any indication of a possible failure
of the containment system, that system must be inspected
in accordance with the provisions of the containment
system evaluation and repair plan required by paragraph
(d) of this subsection. Indications of possible failure of the
containment system include at least an unplanned and non-
sudden drop in liquid level in the impoundment, liquid
detected in the leachate detection system, evidence of
leakage or the potential for leakage in the dike, erosion of
the dike, apparent or potential deterioration of the liner(s)
based on observation or test samples of the liner materials,
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any mishandling of wastes placed in the impoundment,
and foreign objects in the impoundment.

{(b) Whenever there is a positive indication of a failure of
the containment system, the impoundment must be remov-
ed from service. Indications of positive failure of the con-
tainment system include an unplanned sudden drop in li-
quid level in the impoundment, waste detected in the
leachate detection system, active leakage through the dike,
or a breach (e.g., a hole, tear, crack, or separation) in the
liner system.

(c) If the surface impoundment must be removed from
service as required by paragraph (b) of this subsection, the
-owner or operator must:

1. Immediately shut off the flow of or stop the addition
of wastes into the impoundment;

2. Immediately contain any leakage which has occurred
or is occurring;

3. Immedialely cause the leak 10 be stopped; and

4. If the leak cannot be stopped by any other means,
cmpty the impoundment.

(d) As part of the contingency plan required in Section 4,
the owner or operator must specify:

[. A procedure for complying with the requirements of
paragraph (¢) of this subsection; and

2. A containment system evaluation and repair plan
describing testing and monitoring techniques; procedures
to be followed to evaluate the integrity of the containment
system in the event of a possible failure; a schedule of ac-
tions to be taken in the event of a possible failure; and a
description of the repair techniques to be used in the event
of leakage duc to containment system failure or deteriora-
tion which does not require the impoundment to be remov-
ed from service.

(¢) No surface impoundment that has been removed
from service in accordance with paragraph (b) of this
subsection may be restored to service unless:

1. The containment system has been repaired; and

2. The containmenl system has been certified by a
qualified engineer as meeting the design specifications ap-
proved in the permit.

() A surface impoundment that has been removed from
service in accordance with paragraph (b) of this subsection
and that is not being repaired must be closed in accordance
with subscction (7) of this section.

(7) Closure. At closure, all hazardous waste and hazar-
dous waste residues must be removed from the impound-
ment. Any component of the containment system or any
appurtenant structures or equipment (e.g., discharge plat-
forms and pipes, and baffles, skimmers, aerators, or other
equipment) containing or contaminated with hazardous
waste or hazardous waste residues must be decontaminated
or removed.

(8) Special requirements for ignitable or reactive waste.
Ignitable or reactive waste must not be placed in a surface
impoundment, unless:

(2) The waste is treated, rendered, or mixed before or
immediately after placement in the impoundment so that:

1. The resulting waste, mixture, or dissolution of
material no longer meets the definition of ignitable or reac-
tive waste under 401 KAR 2:075; and

2. Section 2(8)(b) is complied with; or

(b) The waste is managed in such a way that it is pro-
tected from any material or conditions which may cause it
to ignite or react; or
_(¢) The surface impoundment is used solely for emergen-
cies.

{9) Special requirements for incompatible wastes. In-
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compatible wastes, or incompatible wastes and materials
(sce Section 22(2) for examples), must not be placed in the
same surface impoundment except as Section 2(8)(b) is
complied with.

Section 20. Waste Piles. (1) Applicability.

(a) The regulations of this section apply to owners and
operators of hazardous waste sites or facilitics that store or
treat hazardous waste in piles, except as Section (1) pro-
vides otherwise.

(b) Owners and operators of waste piles used to store or
treat only hazardous wastes that do not contain free liguids
are not subject to regulation under subsections (2), (3), (4),
(5) and (6) of this section with respect to those piles, pro-
vided that:

1. Liquids or materials containing free liquids are not
placed in the pile;

2. The pile is inside or under a structure that provides
protection from precipitation so that neither run-off nor
leachate is generated;

3. The pile is protected from surface water run-on by
the structure or in some other manner; :

4. The pile is designed and operated to control dispersal
of the waste by wind, where necessary, by means other
than wetting; and

5. The pile will not generate leachate through decom-
position or other reactions.

(2) General design requirements.

(2) A waste pile must be designed to control dispersal of
the waste by wind, where necessary, or by water erosion.

(b) A waste pile must be designed to prevent discharge
into the land, surface water or groundwater during the life
of the pile by use of a containment system which complies
with subsection (4) of this section.

(3) General operating requirements.

(a) The department shall specify control practices (e.g.,
cover or frequent wetting) where necessary to ensure that
wind dispersal of hazardous waste from piles is controlled.

(b) Run-on must be diverted away from a waste pile.

(c) Leachate and run-off from a waste pile must be col-
lected and controlled.

(4) Containment systems.

(a) A containment system must be designed, con-
structed, maintained and operated to prevent discharge in-
to the land, surface water, or groundwatcr during the lifc
of the waste pile. The system must consist of:

. A leachate and run-off collection and control system;
and either

2. A base underlying and in contact with the waste pile
that is made of liner (or liners) which wil prevent discharge
into the land, surface water, or groundwater during the life
of the pile based on the liner(s) thickness, the permeability
of the liner(s), and the characteristics of the waste or
leachate to which the liner(s) will be exposed. The liner(s)
must be of sufficient strength and thickness to prevent
failure due to puncture, cracking, tearing, or other
physical damage from equipment used to place waste in or
on the pile, or to clean and expose the liner surface for in-
spection; or

3. A base as in paragraph (a)2 of this subsection except
that the liner(s) need not be of sufficient strength and
thickness to prevent failure duc to physical damage from
equipment used to clean and expose the liner surface for in-
spection, and a leachate detection, collection, and removal
system beneath the base to detect, contain, collect, and
remove any discharge from the base. The leachate detec-
tion, collection, and removal system must be placed above
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the water table to ensure the detection of any discharge
through the base; to prevent the discharge of groundwater
into the leachate detection, collection, and removal system;
and to protect the structural integrity of the base.

{b} A wastc pile must be constructed:

1. Of materials that have appropriate chemical proper-
tics and strength and of sufficient thickness to prevent
failure due to pressure of and physical contact with the
waste to which they are exposed, climatic conditions, and
the stress of installation; and

2. On a foundation capable of providing support to the
liner(s) and to loads placed or moving above the liner(s) to
prevent failure of the liner(s) due to settlement or compres-
sion.

{c) A containment system must be protected from plant
growth which could puncture any component of the
system,

(d) A containment system must have a containment life
equal to or greater than the life of the pile.

(5) Inspections and testing.

{(a) During construction or installation of the waste pile
base:

1. Liner systems must be inspected for uniformity,
damage, and imperfections (c.g., holes, cracks, thin spots,
and foreign materials); and

2. Manufactured liner materials (c.g., membranes,
sheets, and coalings) must be inspected to ensure tight
scams and joints and the absence of tears or blisters.

(6) Containment system repairs; contingency plans.

(a) Whenever there is any indication of a possible failure
of the containment system, that system must be inspected
in accordance with the provisions of the containment
system evaluation and repair plan required by paragraph
(d) of this subsection. Indications of possible failure of the
containment system include liquid detected in the leachate
detection system (where applicable), evidence of leakage or
the potential for leakage in the base, erosion of the base, or
apparent or potential deterioration of the liner(s) based on
observation or test samples of the liner materials.

(b) Whenever there is a positive indication of a failure of
the containment system, the waste pile must be removed
from service. Indications of positive failure of the contain-
ment system include waste detected in the leachate detec-
tion system (where applicable), or a breach (e.g., a hole,
tear, crack, or separation) in the basc.

(c) If the waste pile must be removed from service as re-
guired by paragraph (b) of this subsection, the owner or
operator must:

1. Immediately stop adding wastes to the pile;

2. Immediately contain any leakage which has or is oc-
curring;

3. Immediately cause the Ieak to be stopped; and

4. If the leak cannot be stopped by any other means,
remove the waste from the base.

(d) As part of the contingency plan required in Section 4,
the owner or operator must specify:

1. A procedure for complying with the requirements of
paragraph (c) of this subsection; and

2. A containment system evaluation and repair plan
describing testing and monitoring techniques; procedures
to be followed to evaluate the integrity of the containment
system in the event of a possible failure; a schedule of ac-
tions to be taken in the event of a possible failure; and a
description of the repair techniques to be used in the event
of leakage due to containment system failure or deteriora-
tion which does not require the waste pile to be removed
from service.

(e} No waste pile that has been removed from service in
accordance with paragraph (b) of this subsection may be
restored 10 service unless:

!, The containment system has been repaired: and

2. The containment system has been certified by a
yualified engineer as meeting the design specifications ap-
proved in the permit.

(f) A waste pile that has been removed from service in
accordance with paragraph (b) of this subsection and that
is not being repaired must be closed in accordance with
subsection (9) of this section.

(7) Special requirements for ignitable or reactive waste.
Ignitable or reactive waste must not be placed in a pile
unless:

(a) Addition of the waste to an existing pile results in the
waste or mixture no longer meeting the definition of ig-
nitable or reactive waste under 401 KAR 2:075 and com-
plies with Section 2(8)(b); or :

(b) The waste is managed in such a way that it is pro-
tected from any material or conditions which may cause it
to ignite or react.

(8) Special requirements for incompatible wastes.

(a) Incompatible wastes, or incompatible wastes and
materials {see Section 22(2) for examples), must not be
pl_aged in the same pile unless Section 2(8)(b) is complied
with.

(b) A pile of hazardous waste that is incompatible with
any waste or other material stored nearby in other con-
tainers, piles, open tanks, or surface impoundments must
be separated from the other materials, or protected from
them by means of a dike, berm, wall, or other device.

(¢) Hazardous waste must not be piled on the same base
where incompatible wastes or materials were previously
piled, unless the base has been decontaminated sufficiently
to ensure compliance with Section 2(8)(b).

(9) Closure. At closure, all hazardous waste and hazar-
dous waste residues must be removed from the pile. Any
component of the containment system containing or con-
taminated with hazardous waste or hazardous waste
residues must be decontaminated or removed.

Section 21. Incinerators. (1) Applicability.

(a) The regulations in this section apply to owners and
operators of hazardous waste sites or facilities that in-
cinerate hazardous waste, except as Section I{1) provides
otherwise.

(b) If the department finds, after an examination of the
waste analysis included with Part B of the applicant’s per-
mit application, that the waste to be burned:

1. Is either: listed as hazardous waste in 401 KAR
2:075, Section 9, only because it is ignitable (Hazardous
Code I) or that the waste has been tested against the
characteristics of hazardous waste under 40] KAR 2:07s,
Section 8, and that it meets only the ignitability
characteristic; and

2. That the waste analysis included with Part B of the
permit application includes none of the hazardous consti-
tuents listed in 401 KAR 2:075, Section 11(5), filed herein
by reference; then the department may, in establishing the
permit conditions, exempt the applicant from all re-
quirements of this section except subsections (2) and (8) of
this section.

(c) The owner or operator of an incinerator may con-
duct trial burns, subject only to the requirements of 401
KAR 2:060, Section 4(2).

(2) Waste analysis.

(a) As a portion of a trial burn plan required by Section
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4(2) or with Part B of his permit application, the owner or
operator must have included an analysis of his waste feed
sufficient to provide all information required by 401 KAR
2:060, Scction 4, or Section 16(2)(¢).

(b) Throughout normal operation the owner or operator
must conduct sufficient waste analysis to verify that waste
feed to the incinerator is within the physical and chemical
composition limits specified in his permit under subsection
(6)(b) of this section.

(3) Principal organic hazardous constituents (POHCs).

(a) Principal organic hazardous constituents (POHCs)
in the waste feed must be treated to the extent required by
the performance standard of subsection (4) of this section.

(b) 1. One (1) or more POHCs will be specified in the
facility’s permit from among those constituents listed in 40
CFR Part 261, Appendix VIII, for each waste feed to be
burned. This specification will be based on the degree of
difficulty of incineration of the organic constitutents in the
waste and on their concentration or mass in the waste feed,
considering the results of waste analyses and trial burns or
alternative data submitted with Part B of the facility’s per-
mit application. Organic constitutents which represent the
greatest degree of difficulty of incineration will be those
most likely to be designated as POHCs. Constituents are
more likely to be designated as POHCs if they are present
in large quantities or concentrations in the waste.

2. Trial POHCs will be designated for performance of
trial burns in accordance with the procedures specified in
401 KAR 2:060, Section 4(2), for obtaining trial burn per-
mits.

(4) Performance  standards. An  incinerator burning
hazardous waste must be designed, constructed, and main-
tained so that, when operated in accordance with operating
requirements specified under subsection (6) of this section,
it will meet the following performance standards:

(a) An incinerator burning hazardous waste must
achieve a destruction and removal efficiency (DRE) of
ninety-nine and ninety-nine hundredths (99.99) percent for
cach principal organic hazardous constitutent (POHC)
designated (under subscction (3) of this section) in its per-
mit for cach waste feed. DRE is determined for cach
POHC from the following equation:

DRE = (Win-Woy() x 100%
Win

Where: Win = Mass feed rate of one (1) principal
organic hazardous constituent (POHC) in the waste stream
feeding the incinerator; and

Wout = Mass emission rate of the same POHC present
in exhaust emissions prior to release to the atmosphere.

(b) An incinerator burning hazardous waste containing
more than five tenths (0.5) percent chlorine must remove
ninety-nine (99) percent of the hydrogen chloride from the
exhaust gas.

{c) An incinerator burning hazardous waste must not
emit particulate matter exceeding 180 milligrams per dry
standard cubic meter (0.08 grains per dry standard cubic
foot) when corrected for twelve (12) percent CO2 using the
procedures presented in 401 KAR 59:020.

(d) For purposes of permit enforcement, compliance
with the operating requirements specified in the permit
{under subsection (6) of this section) will be regarded as
compliance with this subsection. However, evidence that
compliance with those permit conditions is insufficient to
ensure compliance with the performance requirements of
this subsection may be “information’’ justifying modifica-
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tion, revocation, or reissuance of a permit under Section
6(2) of 401 KAR 2:060.

(5) New wastes: trial burns or permit modifications.

(a) The owner or operator of a hazardous waste in-
cinerator may burn only wastes specified in his permit and
only under operating conditions specified for those wastes
under subsection (6) of this section except:

1. In approved trial burns under 401 KAR 2:060, Sec-
tion 4(2); or

2. Under exemptions created by subsection (1) of this
section.

(b) Other hazardous wastes may be burned only after
operating conditions have been specified in a new permit or
a permit modification as applicable. Operating re-
quirements for new wastes may be based on either trial
burn results or alternative data included with Part B of a
permit application under 401 KAR 2:060, Section 16(2)(e).

(6) Operating requirements.

(a) An incinerator must be operated in accordance with
operating requirements specified in the permit. These will
be specified on a case-by-case basis as those demonstrated
(in a trial burn or in alternative data as specified in subsec-
tion (5)(b) of this section and included with Part B of a
facility’s permit application) to be sufficient to comply
with the performance standards for subsection (4) of this
section.

(b) Each set of operating requirements will specify the
composition of the waste feed (including acceptable varia-
tions in the physical or chemical properties of the waste
feed) which will not affect compliance with the per-
formance requirement of subsection (4) of this section to
which the operating requirements apply. For each such
waste feed, the permit will specify acceptable operating
limits including the following conditions:

1. Carbon monoxide (CO) level in the stack exhaust
gas;

Waste feed rate;

3. Combustion temperature;

4. Air feed rate to the combustion system;

5. Allowable variations in incinerator system design or
operating procedures; and

6. Such other operating requirements as are necessary
to ensure that the performance standards of subsection (4)
of this section are met.

(¢) During start-up and shut-down of an incinerator,
hazardous waste (except ignitable waste exempted in ac-
cordance with subsection (1) of this section) must not be
fed into the incinerator unless the incinerator is operating
within the conditions of operation (temperature, air feed
rate, etc.) specified in the permit.

(d) Fugitive emissions from the combustion zone must
be controlled by:

I. Keeping the combustion zone totally sealed against
fugitive emissions; or

2. Maintaining a combustion zone pressure lower than
atmospheric pressure; or

3. An alternate means of control demonstrated (with
Part B of the permit application) to provide fugitive cmis-
sions control equivalent to maintenance of combustion
zone pressure Jower than atmospheric pressure.

(e) An incinerator must be operated with a functioning
system to automatically cut off waste feed to the in-
cinerator when operating conditions deviate from limits
established under paragraph (a) of this subsection.

(f) An incinerator must cease operation when changes in
waste feed, incinerator design, or operating conditions ex-
ceed limits designated in its permit.
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(7) Monitoring and inspections.

(a) The owner or operator must conduct, as a minimum,
the following monitoring while incinerating hazardous
waste:

1. Combustion temperature, waste feed rate, and air
feed rate must be monitored on a continuous basis.

2. CO must be monitored on a continuous basis at a
point in the incinerator downstream of the combustion
zone and prior to release to the atmosphere.

3. Upon request by the department, sampling and
analysis of the waste and exhaust emissions must be con-
ducted to verify that the operating requirements establish-
ed in the permit achieve the performance standards of
subsection {4) of this section.

{b) The incinerator and associated equipment (pumps,
valves, conveyors, pipes, cic.) must be completely in-
spected at least daily for leaks, spills, and fugitive emis-
sions. All emergency waste feed cut-off controls and
system alarms must be checked daily to verily proper
operation.

{¢) This monitoring and inspcction data must be record-
ed and the records must be placed in the operating log re-
quired by Section 5(4).

(8) Closure. At closure the owner or operator must
remove all hazardous waste and hazardous waste residues
(including, but not limited to, ash, scrubber waters, and
scrubber studges) from the incincrator site.

Section 2Z. Appendices. (1) Political jurisdictions in
which compliance with Section 2(9)(a) must be
demonstrated. If the proposed hazardous waste site or
facility is within one (1) of the following counties, com-
pliance with Section 2(9)(a) must be demonstrated unless
the department has issued a variance pursuant to 401 KAR

2:055, Section 2.
Ballard Crittenden Hickman  McCracken
Bell Fulton Letcher Trigg
Caldwell  Graves Livingston Union
Calioway Harlan Lyon Webster
Carlisle Henderson Marshall

{Note: On November 23, 1981, the administrator issued
an interim fnal rule which deleted those counties. A final
rule by the administrator excluding the Kentucky countics
would be grounds for the granting of a variance.)

(2) Examples of potentially incompatible waste. Many
hazardous wastes, when mixed with other waste or
materials at a hazardous waste facility, can produce effects
which are harmful to human health and the environment,
such as;

(a) Heat or pressure;

(b) Fire or explosion;

{c) Violent reaction;

(d) Toxic dusts, mists, fumes, or gases; or

(e) Flammable fumes or gases.

Below are examples of potentially incompatible wastes,
waste components, and materials, along with the harmful
consequences which result from mixing materials in one (1)
group with materials in another group. The list is intended
as a guide to owners or granting officials, to indicate the
need for special precautions when managing these poten-
tially incompatible waste materials or components. This
list is not intended to be exhaustive. An owner or operator
must, as the regulations require, adequately analyze his
wastes so that he can avoid creating uncontrolled
substances or reactions of the type listed below, whether
they are listed below or not. It is possible for potentially in-
compatible wastcs to be mixed in a way that precludes a
reaction {c.g., adding acid to water rather than water to
acid) or that neutralizes them (c.g., a strong acid mixed
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with a strong base), or that controls substances produced
(e.g., by generating flammable gases in a closed tank
equipped so that ignition cannot occur, and burning the
gases in an incinerator). In the lists below, the mixing of a
Group A material with a Group B material may have the
potential consequence as noted.
Group 1-A Group 1-B
Acetylene sludge Acid sludge
Alkaline caustic liguids Acid and water
Alkaline cleaner Battery acid
Alkaline corrosive liquids Chemical cleaners
Alkaline corrosive battery fluid Electrolyte, acid
Caustic wastewater Etching acid liquid or solvent
Lime sludge and other corrosive Pickling liguor and other cor-

alkalies rosive acids
Lime wastewater Spent acid
lime and water Spent mixed acid
Spent caustic Spent suffuric acid

Potential consequences: Heat generation; violent reaction.

Group 2-A

Aluminum

Beryllium

Calcuim

Lithium

Magnesium

Potassium

Sodium

Zinc powder

Other reactive metals and metal
hydrides
Potential consequences: Fire or explosion; generation of flam-

mable hydrogen gas.

Group 2-B
Any waste in Group 1-A or 1-B

Group 3-A
Alcohols
Water

Group 3-B

Any concentrated waste in
Groups 1-A or I-B

Calcium

Lithium

Metal hydrides

Potassium

SOCL,SOCER,PCE, CHISICH:

Other water-reactive waste

Potential - consequences: Fire, explosion, or  heat  gencration;
generation ol flammablc or 1oxic gases.

Group 4-A Group 4-B
Alcohols Concentrated Group 1-A or I-B
Aldehydes wastes

Halogenated hydrocarbons
Nitrated hydrocarbons
Unsaturated hydrocarbons
Other reactive organic com-
pounds and solvents
Potential consequences: Fire, explosion, or violent reaction.

Group 2-A wastes

Group 5-A Group 5-B
Spent cyanide and sulfide Group 1-B wastes
solutions

Potential consequences: Generation of toxic hydrogen cyanide or
hydrogen sulfide gas.

Group 6-A Group 6-B

Chlorates Acetic acid and other organic
Chlorine acids

Chlorites Concentrated mineral acids
Chromic acid Group 2-A wastes

Hypochlorites Group 4-A wastes

Nitrates Other flammable and combus-
Nitric acid, fuming tible wastes

Pcrchlorates

Permanganates

Peroxides
Other strong oxidizers
Potential consequences: Fire, explosion, o7 violent reaction.
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(3) Recordkeeping instruction. The recordkeeping provi-
sions of Section 5(4) specify that an owner or operator
must keep a written operating record at his facility. This
appendix provides additional instructions for keeping por-
tions of the operating record. See Section 5(4)(b) for addi-
tional recordkeeping requirements. The following in-
formation must be recorded as it becomes available and
maintained in the operating record until closure of the
facility in the following manner. Records of each hazard-
ous waste received, treated, stored, or disposed of at the
facility which include the following:

(a) A description by its common name and the EPA
Hazardous Waste Numbers(s) from 40 CFR 261 which
apply to the waste. The waste description also must include
the waste’s physical form, i.e., liquid, sludge, solid, or
contained gas. If the waste is not listed in Section 9 of 401
KAR 2:075, the description also must include the process
that produced it (for example, solid filter cake from pro-
duction of | EPA Hazardous Waste
Number W051). Each hazardous waste listed in Section 9
of 401 KAR 2:075 and each hazardous waste characteristic
defined in Section 8 of 401 KAR 2:075 has a four (4) digit
EPA Hazardous Waste Number assigned to it. This
number must be used for recordkeeping and reporting pur-
poses. Where a hazardous waste contains more than one
(1) listed hazardous waste, or where more than one (1)
hazardous waste characteristic applies to the waste, the
waste description must include all applicable EPA Hazard-
ous Waste Numbers.

(b) The estimated or manifest-reported weight, or
volume and density, where applicable, in one (1) of the
units of measure specified in Table 1.

(c) The method(s) (by handling code(s) as specified in
Table 2) and date(s) of treatment, storage, or disposal.

Table 1

Unit of Measure Symbol! Density
Pounds P

Short tons (2000 1bs.) T

Gallons (U.S.) G P/G
Cubic yards Y T/Y
Kilograms K

Tonnes (1000 kg) M

Liters L K/L
Cubic meters M/C

ISingle digit symbols are used here for data processing
purposes.

Table 2—Handling Codes for Treatment, Storage,
and Disposal Methods

Enter the handling code(s) listed below that most closely
represents the technique(s) used at the facility to treat,

store, or dispose of each quantity of hazardous waste
received.

1. Storage
S01 Container (barrel, S03  Waste pile

drum, etc.) S04 Surface impoundment
S02 Tank S05  Other (specify)
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2. Treatment
(a) Thermal Treatment
TO06 Liquid injection incinerator  T13 Wet air oxidation
TO7 Rotary kiln incinerator T14 Calcination
TO8 Fluidized bed incinerator T15 Microwave discharge
TO9 Multiple hearth incinerator T16 Cement kiln
T10 Infrared furnace incinerator T17 Lime kiln
T11 Molten salt destructor T18 Other (Specify)
T12 Pyrolysis
(b) Chemical Treatment
T19 Absorption mound T27 Cyanide destruction
T20 Absorption field T28 Degradation
T2t Chemical fixation T29 Detoxification
T22 Chemical oxidation T30 lonexchange
T23 Chemical precipitation T31 Neutralization
T24 Chemical reduction T32 Ozonation
T25 Chlorination T33 Photolysis
T26 Chlorinolysis T34 Other (Specify)

(¢)  Physical Treatment
(1) Separation of components

T35 Centrifugation T42 Flotation

T36 Clarification T43 Foaming

T37 Coagulation T44 Sedimentation
T38 Decanting T45 Thickening
T39 Encapsulation T46 Ultrafiltration
T40 Filtration T47 Other (Specify)

T41 Flocculation

(2) Removal of Specific Components

T48 Absorption-molecular sieve  TS8 High gradient magnetic
T49 Activated carbon

separation
T50 Blending T59 Leaching
T51 Catalysis T60 Liquid ion exchange
T52 Crystallization T61 Liquid-liquid extraction
T53 Dialysis T62 Reverse osmosis
T54 Distillation T63 Solvent recovery
T55 Electrodialysis T64 Stripping
T56 Electrolysis T65 Sand filter
T57 Evaporation T66 Other (Specify)
(d) Biological treatment
T67 Activated sludge T73 Spray irrigation
T68 Aerobic lagoon T74 Thickening filter
T69 Aerobic tank T75 Tricking filter
T70 Anaerobic lagoon T76 Waste stabilization pond
T71 Composting T77 Other (Specify)
T78-79 (Reserved)
3. Disposal
D80 Underground injection D84 Surface impoundment (to

D81 Landfill
D82 Land treatment
D83 Ocean disposal

be closed as a landfill)
D85 Other (Specify)

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.

SUBMIT COMMENTS TO: J. Alex Barber, Director,
Division of Waste Management, 18 Reilly Road,
Frankfort, Kentucky 40601.

See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Envirnmental Protection
Division of Waste Management

401 KAR 2:073. Interim status standards for owners
and operators of hazardous waste treatment, storage and
disposal facilities.

RELATES TO: KRS 224.033, 224.255, 224.855,
224.860, 224.866, 224.880
PURSUANT TO: KRS 13.082, 224.017, 224.033,

224.866

NECESSITY AND FUNCTION: KRS 224.866 requires
that persons engaging in the storage, treatment, and
disposal of hazardous waste obtain a permit. KRS 224.866
requires the department to establish standards for these
permits, to require adequate financial responsibility, to
establish minimum standards for closure for all facilities
and the post-closure monitoring and maintenance of
hazardous waste disposal facilities. This regulation
establishes minimum standards for hazardous facilities
qualifying for interim status.

Section 1. General. The general provisions concerning
interim status standards for hazardous waste treatment,
storage and disposal facilities 40 CFR 265, Subpart A, are
adopted, and filed herein by reference.

Section 2. General Facility Standards. The general
facility standards contained in 40 CFR 265, Subpart B, are
adopted and filed herein by reference.

Section 3. Preparedness and Planning. (1) Preparedness
and prevention. The provisions concerning preparedness
and preventions contained in 40 CFR 265, Subpart C, are
adopted and filed herein by reference.

(2) Contingency plan and emergency procedures. The
provisions concerning contingency plans and emergency
procedures contained in 40 CFR 265, Subpart D, are
adopted and filed herein by reference.

Section 4. Manifest System, Recordkeeping and Repor-
ting. The provisions for the manifest system, recordkeep-
ing and reporting contained in 40 CFR 265, Subpart E, are
adopted and filed herein by reference.

Section 5. Groundwater Monitoring. The provisions for
groundwater monitoring contained in 40 CFR 265, Sub-
part F, are adopted and filed herein by reference.

Section 6. Closure and Post-Closure. The provisions
for closure and post-closure contained in 40 CFR 265, Sub-
part G, are adopted and filed herein by reference.

Section 7. Financial Requirements. (1) Closure. (a) The
provisions for financial requirements contained in 40 CFR
265.140-265.143 are adopted and filed herein by reference
except for 40 CFR 265.143(a) which can be used only as a
standby trust fund in combination with another
mechanism of this section.

(b} The director shall evaluate this cost estimate and
either accept the estimate as made or shall revise it in ac-
cordance with acceptable guidelines, using, where
available, actual data on closure costs associated with
similar existing facilities.

(c) When the owner or operator has ceased operations at
the hazardous waste site or facility and has completed
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closure of the site, he may apply to the director for return

of the principle and interest in the closure fund. Upon
determination that closure has been satisfactorily ac-
complished, the director shall release to the owner or
operator all remaining funds accumulated in the closure
fund.

(2) Cost estimate for post-closure monitoring and
maintenance. The provisions for cost estimate for post-
closure monitoring and maintenance which are contained
in 40 CFR 265.144 are adopted and filed herein by
reference.

(3) Financial assurance for post-closure monitoring and
maintenance. By the effective date of these regulations, an
owner or gperator of each existing disposal facility must
establish financial assurance for post-closure care of the
facility for a term of twenty (20) vears. Financial assurance
must be established by a:

(a) Post-closure escrow fund.

1. An owner or operator must satisfy the requirements
of this subsection by establishing a post-closure escrow
fund which conforms to the requirements of this subsec-
tion. The escrow agent must be a bank or other financial
institution which has the authority to act as an escrow
agent and whose operations are regulated and examined by
a federal or state agency. The escrow agreement shall con-
tain terms sufficient to assure the integrity of the fund and
provide for an annual valuation of said fund.

2. Payments to the escrow fund must be made annually
by the owner or operator over the remaining operating life
of the facility as estimated in the closure plan of Section 6
of this regulation or over the twenty (20) years beginning
with the effective date of this regulation, whichever period
is shorter; this period is hereafter referred 1o as the “‘pay-in
period.”” The payments to the post-closure escrow fund
must be made as follows:

a. The first payment must be made by the effective date
of this regulation, except as provided in subparagraph 4 of
this paragraph. The first payment must be at least equal to
the post-closure cost estimated in subsection 2 divided by
the number of years in the pay-in period.

b. Subsequent payments must be made no later than
thirty (30} days after each anniversary date of the first pay-
ment. The amount of each subsequent payment must be
determined by performing the following calculation: Next
payment = ACE-CV/Y where ACE is the adjusted post-
closure cost estimate, CV is the current value of the escrow
fund, and Y is the number of years remaining in the pay-in
period.

3. The owner or operator may accelerate payments into
the escrow fund or he may deposit the full amount of the
post-closure cost estimate at the time the fund is establish-
ed. However, he must maintain the value of the fund at no
less than the value the fund would have if annual payments
were made as specified in paragraph (a)2 of this subsec-
tion.

4. After the pay-in period is completed, whenever the
adjusted post-closure cost estimate changes during the
operating life of the facility, the owner or operator must
compare the new estimate with the escrow agent’s most re-
cent annual valuation of the escrow fund. If the value of
the fund is less than the amount of the new cost estimate,
the owner or operator must, within sixty (60) days of the
change in the cost estimate, deposit a sufficient amount in-
to the fund so that its value after payment at least equals
the amount of the new estimate.

5. If the value of the escrow fund is greater than the
total amount of the adjusted post-closure cost estimate, the
owner or operator may submit a written request to the
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director for release of the amount in excess of the adjusted

post-closure cost estimate.

6. Within sixty (60) days after receiving a request from
the owner or operator for release of funds as specified in
subparagraph 5 of this paragraph, the director will instruct

-the escrow agent to release to the owner or operator such
funds as the director specifies in writing.

7. An owner or operator or any other person authorized
to conduct post-closure may request reimbursement for
post-closure expenditures by submitting itemized bills to
the director. Within sixty (60) days after receiving bills for
post-closure activities, the director may instruct the escrow
agent to make reimbursement in those amounts as the
director specifies in writing, if the director determines that
the post-closure expenditures are in accordance with the
post-closure plan or otherwise justified.

(b) Release of the owner or operator from the re-
quirements of this subsection. When the owner or operator
has completed, to the satisfaction of the director, all post-
closure care requirements for thirty (30) years of post-
closure care or the period specified by the director after
closure, whichever period is shorter, the director will, at
the request of the owner or operator, notify him in writing
that he is no longer required by this subsection to maintain
financial assurance for post-closure care of the particular
facility. The director shall not reduce the post-closure
period to less than twenty (20) years (see KRS
224.866(2)(b)). When the owner or operator has ceased
operations at the hazardous waste site or facility and has
completed closure of the site, he may apply to the director
for return of the principle and interest in the closure fund.
Upon determination that closure has been satisfactorily ac-
complished, the director shall release to the owner or
ope(;alor all remaining funds accumulated in the closure
fund.

(¢} Use of a financial mechanism for multiple facilitics.
An owner or operator may use the financial assurance
mechanism specified in this subsection to meet the re-
quirements of this subsection for more than one (1) facility
of which he is the owner or operator, provided the facilities
are all within the Commonwealth. Evidence of financial
assurance submitted to the director must include a list
showing for each facility the EPA Identification Number,
name, address, and the amount of funds for post-closure
care assured by the mechanism. If the list is changed by ad-
dition or subtraction of a facility or by an increase or
decrease in the amount of funds assured for post-closure
care of one (1) or more facilities, a corrected list must be
sent to the director within sixty (60) days of such change.
The amount of funds available through the mechanism
must be no less than the sum of funds that would be

available if a separate mechanism had been established and
maintained for each facility.

(4) Liability. The provisions for liability requirements
are as contained in 401 KAR 2:063, Section 14. The owner
or operator shall maintain liability requirements of this
subsection during the entire operation of the hazardous
waste site or facility and until termination.

Section 8. Use and Management of Containers. The
provisions concerning containers in 40 CFR 265, Subpart
I, are adopted and filed herein by reference.

Section 9. Tanks. The provisions concerning tanks con-
tained in 40 CFR 265, Subpart J, are adopted and filed
herein by reference.
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Section 10. Surface Impoundments. The _provisions
concerning surface impoundments contained in 40 CFR
265, Subpart K, are adopted and filed herein by reference.

Section 11. Waste Piles. The provisions concerning
waste piles contained in 40 CFR 265, Subpart L, are
adopted and filed herein by reference.

Section 12. Land Treatment. The provisions concerning
land treatment contained in 40 CFR 265, Subpart M, are
adopted and filed herein by reference.

Section 13. Landfills. The provisions concerning land-
fills contained in 40 CFR 265, Subpart N, are adopted and
filed herein by reference except for:

(1) The provisions in 40 CFR 265.316 to permit the land-
filling of free liquids if they are small amounts in overpack-
ed drums; and

(2) 40 CFR 265.314(c).

Section 14. Incinerators. The provisions concerning in-
cinerators contained in 40 CFR 265, Subpart O, are
adopted and filed herein by reference.

Section 15. Thermal Treatment. The provisions concer-
ning thermal treatment contained in 40 CFR 265, Subpart
P, are adopted and filed herein by reference.

Section 16. Chemical, Physical, and Biological Treat-
ment. The provisions concerning chemical, physical and
biological treatment contained in 40 CFR 265, Subpart Q,
are adopted and filed herein by reference.

Section 17. Underground Injection. The provisions
concerning underground injection contained in 40 CFR
265, Subpart R, are adopted and filed herein by reference.

APPENDIX A TO 401 KAR 2:073
READER’S AID

40 CFR 265 in this regulation is incorporated by
reference from the following Federal Registers:

45 FR 33232, May 19, 1980, Effective November 19,
1980; Amended by 45 FR 72040, October 30, 1980; 45 FR
76075, November 17, 1980; 45 FR 76630, November 19,
1980; 45 FR 78529, November 25, 1980; 45 FR 86968,
86970, 86973, December 31, 1980; 46 FR 2847, January 12,
1981, Effective July 13, 1981; 46 FR 7678, January 23,
1981, Effective July 22, 1981; 46 FR 8395, January 26,
1981; 46 FR 13494, February 20, 1981; 46 FR 18025,
March 23, 1981; 46 FR 27476, May 20, 1981; 46 FR 33507,
June 29, 1981; 46 FR 35247, July 7, 1981; 46 FR 56596,
November 17, 1981; 47 FR 1255, January 11, 1982; 47 FR
2316, January 15, 1982.

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.
SUBMIT COMMENTS TO: J. Alex Barber, Director,

Division of Waste Management, 18 Reilly Road,
Frankfort, Kentucky 40601.

See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESQURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Waste Management

401 KAR 2:170. Hazardous waste recycling facility per-
mits and standards.

RELATES TO: KRS 224.033, 224.255, 224.855,
224.860, 224.866, 224.880
PURSUANT TO: KRS 13.082, 224.017, 224.033,

224.866

NECESSITY AND FUNCTION: KRS 224.866 requires
that persons engaging in the recycling of hazardous waste
obtain a permit. KRS 224.866 requires the department to
establish standards for these permits, to require adequate
financial responsibility, to establish minimum standards
for closure for all facilities of hazardous waste recycling
facilities. This regulation establishes minimum standards
for hazardous waste recycling facilities.

Section 1. General. (1) Purpose, scope, and applicabili-
ty.

(a) The purpose of this regulation is to establish stan-
dards which define the acceptable recycling of hazardous
waste.

(b) The standards in this regulation apply to the owners
and operators of all recycling facilities of hazardous waste
except as specifically provided otherwise in this subsection
orin 401 KAR 2:075.

(c) The requirements of this regulation apply to a person
recycling only those hazardous wastes which meet the
criteria of Section 6(1)(a) of 401 KAR 2:075.

(d) The requirements of this regulation do not apply to
the owner or operator of a facility which recycles hazar-
dous wastes other than the hazardous waste(s) meeting the
criteria of Section 6(1)(a) of 401 KAR 2:075. (Note: The
facilities which are excluded by this paragraph are subject
to either 401 KAR 2:063 or 401 KAR 2:073.)

(2) Registered facilities. The requirements for those
recycling facilities which are registered with the department
prior to the effective date of this regulation are set forth in
Section 2.

(3) Non-registered facilities. Recycling facilities which
were not registered with the department prior to the effec-
tive date of this regulation are subject to Section 3.

Section 2. Registered Facilities. (1) Registered recycling
facilities, including those facilities registered after
November 19, 1980, are hereby granted interim status.

(2) The owner or operator of a registered recycling facili-
ty must comply with the following waste management
regulations to maintain interim status:

(a) 401 KAR 2:060, Sections 1, 2, 4(b), 6, 8, 9, 11, 12,
14, and 15;

(b) 401 KAR 2:073, Sections 2, 3, 4, 6, and 7(1);

(c) 401 KAR 2:070, Sections 3 and 4; and

(d) Section 4 of this regulation.

(3) The owner or operator of a recycling facility shall
operate the facility in accordance with the requirements of
KRS Chapter 224 and this regulation.

(4) The owner or operator of a recycling facility shall
operate the facility in such a manner as to assure com-
pliance with 401 KAR 2:055, Sections 6 and 7.

(5) The owner or operator of the recycling facility must
inspect the site and operation at a sufficient frequency to
assure compliance with 401 KAR 2:055, Sections 6 and 7.
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(6) Closure of the recycling facility.

(a) A recycling facility must be closed in a manner that
will assure compliance with 401 KAR 2:055, Sections 6 and
7.

(b) At closure the owner or operator must remove all
hazardous waste and hazardous waste residues from the
recycling facility site in 2 manner approved by the depart-
ment.

(¢) Any necessary corrective work required by the
department shall be performed before the recycling facility
is accepted as closed and financial responsibility funds
released.

(d) The department may place additional requirements
on the owner or operator of a recycling facility in addition
to those stated where necessary to assure compliance with
401 KAR 2:055, Sections 6 and 7.

Section 3. Non-registered Facilities. (1) Permit re-
quired. No person shall engage in the recycling of hazar-
dous waste without first obtaining a recycling facility per-
mit from the department.

(2) In order for a recycling facility to become permitted
under this regulation, the conditions and requirements in
401 KAR 2:060, Sections 2, 4(b), 5(2), (3), 6, 7, 8,9, 11, 12,
13, 14, and 15 shall be met.

(3) Duration of permit. Recycling facility permits shall
be effective for the designed life of the facility unless
revoked. The department may issue any permit for a dura-
tion that is less than the full allowable term under this
subsection.

(4) Standards. Permitted recycling facilities must comp-
ly with standards of this subsection.

(a) The following requirements of the waste manage-
ment regulations apply to permitted recycling facilities:

1. 401 KAR 2:063, Sections 2, 3, 4, 5, 6(1), (2), (3), (4),
(5),8,9,10, 11, and 15;

2. 401 KAR 2:055, Sections 6 and 7;

3. 401 KAR 2:070, Sections 3 and 4; and

4. Section 4 of this regulation.

(b) The owner or operator of a recycling facility shall
operate the facility in accordance with the requirements of
KRS Chapter 224 and this regulation, the conditions of the
facility permit issued by the department, and the opera-
tional plan filed with and approved by the department.

(c) The owner or operator of a recycling facility shall
operate the facility in such a manner as to assure com-
pliance with 401 KAR 2:055, Sections 6 and 7.

(d) The owner or operator of the recycling facility must
inspect the site and operation at a sufficient frequency to
assure compliance with 401 KAR 2:055, Sections 6 and 7.

{e) Closure of the recycling facility.

1. A recycling facility must be closed in a manner that
will assure compliance with 401 KAR 2:055, Sections 6 and
7.

2. At closure the owner or operator must remove all
hazardous waste and hazardous waste residues (including,
but not limited to, ashes, scrubber sludges, contaminated
equipment and still bottoms) from the recycling facility

site.

3. Any necessary corrective work required by the

department shall be performed before the residual landfill

is accepted as closed and financial responsibility funds
released.

Section 4. Liability Requirements. The lability re-
quirements of this section apply to both registered recycl-
ing facilities and permitted recycling facilities.
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- (1) An owner or operator of a hazardous waste recycling
facility, or a group of such facilities, must demonstrate
financial responsibility for claims arising from the opera-
tions of each such facility or group of facilities from sud-
den and accidental occurrences that cause injury to persons
or property. An owner or operator must have and maintain
liability insurance (sec subsection (2) of this section) or
liability self-insurance (sce subsection (3) of this section)
for sudden occurrences in the amount of at least $500,000
per occurrence with an annual aggregate of at least
$1,000,000, exclusive of legal defense costs. The financial
responsibility must be maintained during the entire opera-
tion and until termination.

(2) As evidence of this liability requirement, any owner
or operator using the liability insurance mechanism must
deliver an originally signed duplicate of the insurance
policy to the director by certified mail. An owner or
operator of a new facility must send the originally signed
duplicate of the insurance policy to the director by certified
mail at least sixty (60) days before the date on which hazar-
dous waste is first received for treatment, storage, or
disposal. The insurance must be effective before this initial
receipt of hazardous waste. Each policy must be for limits
of liability not less than the minimum amounts required by
this subsection.

(3) Liability self-insurance.

(a) The level of self-insurance shall not exceed ten per-
cent (10%) of equity. An owner or operator may satisfy the
requirements of this section by demonstrating that he
passes a financial test as specified in this paragraph. To
pass this test the owner or operator must meet the criteria
of either subparagraph 1 or 2 of this paragraph:

1. The owner or operator must have:

a. Two (2) of the following three (3) ratios: a ratio of
total liabilities to net worth less than 2.0; a ratio of the sum
or net income plus depreciation, depletion, and amortiza-
tion to total liabilities greater than 0.1; and a ratio of cur-
rent assets to current liabilities greater than 1.5; and

b. Net working capital and tangible net worth each at
least six (6) times the sum of the current requirement (see
subsection (1) and (2) of this section); and

¢. Tangible net worth of at least $10 million; and

d. Assets in the Commonwealth of Kentucky amoun-
ting to either, at least, ninety percent (90%) of his total
assets or at least six (6) times the sum of the appropriate
liability requirement.

2. The owner or operator must have:

a. A current rating for his most recent bond issuance of
AAA, AA, A or BBB as issued by Standard and Poor’s or
Aaa, Aa, A, or Baa as issued by Moody’s; and

b. Tangible net worth at least six (6) times the sum of
the appropriate liability requirements; and

¢. Tangible net worth of at least $10 million; and

d. Assets located in the Commonwealth of Kentucky
amounting to either, at least, ninety percent (90%) of his
total assets or at least six (6) times the sum of the ap-
propriate liability requirement (see subsection (1) of this
section).

(b) To demonstrate that he meets this test; the owner or
operator must submit the following items to the director:

1. A letter signed by the owner’s or operator’s chief
financial officer and worded as specified in Section 16(6)
of 401 KAR 2:063;

2. A copy of the independent certified public accoun-
tant’s report on examination of the owner’s or operator’s

financial statements for the latest completed fiscal year;
and

]
i
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3. A special report from the owner’s or operator’s in-
dependent certified public accountant to the owner or
operator stating that:

a. He has compared the data which the letter from the
chief financial officer specifies as having been derived
from the independently audited, year-end financial
statements for the latest fiscal year with the amounts in
such {inancial statements; and

b. In connection with that procedure, no matters came
to his attention which caused him to believe that the
specified data should be adjusted.

(c) An owner or operator of a new facility must submit
the items specified in paragraph (b) of this subsection to
the director at least sixty (60) days before the date on which
hazardous waste is first received for treatment, storage, or
disposal.

(d) After the initial submission of items specified in
paragraph (b) of this subsection, the owner or operator
must send updated information to the director within nine-
ty (90) days after the closure of each succeeding fiscal year.
This information must consist of all three (3) items
specified in paragraph (b) of this subsection.

(e) If the owner or operator no longer meets the re-
quirements of paragraph (a) of this subsection, he must
send notice to the director of intent to establish liability in-
surance as specified in subsection (2) of this section. The
notice must be sent by certified mail within ninety (90) days
after the end of the fiscal year for which the year-end
financial data show that the owner or operator no longer
meets the requirements. The owner or operator must pro-
vide liability insurance within 120 days after the end of
such fiscal year.

(f) The director may, based on a reasonable belief that
the owner or operator may no longer meet the re-
quirements of paragraph (a) of this subsection, require
reports of financial condition at any time from the owner
or operator in addition to those specified in paragraph (b)
of this subsection. If the director finds, on the basis of such
reports or other information, that the owner or operator
no longer meets the requirements of paragraph (a) of this
subsection, the owner or operator must provide liability in-
surance as specified in subsection (2) of this section within
thirty (30) days after notification of such a finding.

(g} The director may disallow use of this test on the basis
of qualifications in the opinion expressed by the indepen-
dent certified public accountant in his report on examina-
tion of the owner’s or operator’s financial statements (see
paragraph (b)2 of this subsection). An adverse opinion or a
disclaimer of opinion will be cause for disallowance. The
director will evaluate other qualifications on an individual
basis. The owner or operator must provide liability in-
surance as specified in subsection (2) of this section within
thirty (30) days after notification of the disallowance.

(h) The owner or operator is no longer required to sub-
mit the items specified in paragraph (b) of this section
when:

I. An owner or operator substitutes liability insurance
as specified in this subsection;

2. The director releases the owner or operator from the
requirements of this section by terminating the financial re-
quirements.

(4) Use of multiple liability mechanisms. An owner or
operator may satisfy the requirements of this section by
establishing both liability mechanisms for one (1) facility.
The mechanisms must be as specified in subsections (2) and
(3), respectively, of this section, except that it is the com-
bination of mechanisms rather than the single mechanism
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which must provide liability assurance for an amount at
least equal to the amounts specified in subsection (1).

(5) If an owner or operator can demonstrate to the
satisfaction of the director that the levels of financial
responsibility required by subsection (1) of this section are
not consistent with the degree and duration of tasks
associated with the recycling at each facility or group of
facilities, the owner or operator may obtain a variance
from the director. The request for a variance must be sub-
mitted to the director as part of the permit application
under Section 16 of 401 KAR 2:060 for a facility that does
not have a permit, or pursuant to the procedures for permit
modification under Section 6(1) of 401 KAR 2:060 for a
facility that has a permit. The variance shall take the form
of an adjusted level of required liability coverage, such
level to be based on the director’s assessment of the degree
and duration of risks associated with the ownership or
operation of each facility or group of facilities. The direc-
tor may require an owner or operator who requests a
variance to provide such technical and engineering in-
formation as is deemed necessary by the director to deter-
mine a level of financial responsibility other than that re-
quired by subsections (1) and (2) of this section. Any re-
quest for a variance for a permitted facility shall be treated
as a request for a permit modification under Sections 6(1)
and 6(2)(a)5 of 401 KAR 2:060.

(6) If the director determines that the levels of financial
responsibility required by subsection (1) of this section are
not consistent with the degree and duration of risks
associated with recycling at any facility or group of
facilities, the director may adjust the level of financial
responsibility required under subsection (1) of this section
as may be necessary to protect human health and the en-
vironment, such adjusted level to be based on the director’s
assessment of the degree and duration of risks associated
with the ownership or operation of each facility or group
of such facilities. The director may also require an owner
or operator of a recycling, treatment or storage facility or
group of facilities to comply with Section 14(2) of 401
KAR 2:063 if the director determines that there is a signifi-
cant risk to human health and the environment from non-
sudden and accidental occurrences {rom the operations of
such facility or group of facilities. Any adjustment of the
level of required coverage for a facility that has a permit
shall be treated as a permit modification under Sections
6(1) and 6(2)(2)5 of 401 KAR 2:060.

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982
RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.
SUBMIT COMMENTS TO: J. Alex Barber, Director,
Division of Waste Management, 18 Reilly Road,
Frankfort, Kentucky 40601,
See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution

401 KAR 51:017. Prevention of significant deteriora-
tion of air quality.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement and control of air pollution. This regulation
provides for the prevention of significant deterioration of
ambient air quality.

Section 1. Applicability. The provisions of this regula-
tion are applicable to any major stationary source or any
major modification which:

(1) Is constructed after the effective date of this regula-
tion;

{2) Emits any pollutant regulated by the Clean Air Act;
and

(3) Is constructed in areas designated as attainmen! or
unclassifiable for any pollutant as defined in 401 KAR
51:010.

Section 2. Definitions. As used in this regulation terms
not defined herein shall have the meaning given them in
401 KAR 50:010.

(1) “*Major stationary source’’ means:

{a) Any of the following stationary sources of air
pollutants which emits, or has the potential to emit, 100
tons per year or more of any pollutant subject to regulation
under the Clean Air Act: fossil fuel-fired steam electric
plants of more than 250 million BTU per hour heat input,
coal cleaning plants (with thermal dryers), kraft pulp mills,
portland cement plants, primary zinc smelters, iron and
steel mill plants, primary aluminum ore reduction plants,
primary copper smelters, municipal incinerators capable of
charging more than 250 tons of refuse per day,
hydrofluoric, sulfuric, and nitric acid plants, petroleum
refineries, lime plants, phosphate rock processing plants,
coke oven batteries, sulfur recovery plants, carbon black
plants (furnace process), primary lead smelters, fuel con-
version plants, sintering plants, secondary metal produc-
tion plants, chemical process plants, fossil fuel boilers (or
combination thereof) totaling more than 250 million BTU
per hour heat input, petroleum storage and transfer units
with a total storage capacity exceeding 300.000 barrels,
taconite ore processing plants, glass fiber processing
plants, and charcoal production plants;

(b) Notwithstanding the stationary source size specified
in paragraph (a) of this subsection, any stationary source
which emits, or has the potential to emit, 250 tons per year
or more of any air pollutant subject to regulation under the
Clean Air Act; and

{c) Any physical change that would occur at a stationary
source not otherwise qualifying under this subsection as a
major stationary source, if the changes would constitute a
major stationary source by themselves.

{d) A major stationary source that is major for volatile
organic compounds shall be considered major for ozone.

{(2) “*“Major modification’” means any physical change in
or change in the method of operation of a major stationary

source that would result in a significant net emissions in-
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crease of any pollutant subject o regulation under the
Clean Air Act. o

(a) Any net emissions increasc that is significant for
volatile organic compounds shall be significant for ozone.

(b) A physical change or change in the method of opera-
tion shall not include:

I. Routine maintenance, repair and replacement;

2. Use of alternative fuel or raw material by reason of
an order or by reason of a natural gas curtailment plan in
effect under a federal act; ) )

3. Use of an alternative fuel at a steam generating unit
to the extent that the fuel is generated from municipal solid
waste;

4. Use of an alternative fuel or raw material by a sta-
tionary source which: )

a. The source was capable of accommodating before
January 6, 1975, unless such change would be .prohlblted
under any permit condition which was established after
January 6, 1975; or

b. The source is approved to use under any permit
issued under this regulation, previously adopted regula-
tions 401 KAR 51:015 and 401 KAR 51:016E, or under 40
CFR52.21;

5. An increase in the hours of operation or in the pro-
duction rate, unless such change is prohibited after
January 6, 1975 pursuant to 401 KAR 51:015, after the ef-
fective date of this regulation pursuant to this regulation;
or under 401 KAR 50:035 and 401 KAR 51:016E; or

6. Any change in ownership at a stationary source.

(3) ““Net emission increase’’ means the amount by which
the sum of paragraphs (a) and (b) of this subsection ex-
ceeds zero:

(a) Any increase in actual emissions from a particular
physical change or change in method of operation at a sta-
tionary source; and

(b) Any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.

(¢) An increase or decrease in actual emissions is con-
temporanecous with the increase from the particular change
only if it occurs between January 6, 1975 and the date that
the increase from the particular change occurs.

(d) An increase or decrease in actual emissions is
creditable only if the department has not relied on it in is-
suing a permit for the source under this regulation, 401
KAR 51:015, 401 KAR 51:016E, or 40 CFR 52.21, which
permit is in effect when the increase in actual emissions
from the particular change occurs.

(e) An increase or decrease in actual emissions of sulfur
dioxide or particulate matter which occurs before the ap-
plicable baseline data is creditable only if it is required to
be considered in calculating the amount of maximum
allowable increases remaining available.

(f) An increase in actual emissions is creditable only to
the extent that the new level of actual emissions exceed the
old level.

(g) A decrease in actual emissions is creditable only to
the extent that:

I. The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new
level of actual emissions;

2. Itisenforceable at and after the time that actual con-
struction on the particular change begins; and

3. It has approximately the same qualitative
significance for public health and welfare as that attributed
to the increase from the particular change.

(h) An increase that results from a physical change at a
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source occurs when the emissions unit on which construc-
tion occurred becomes operational and begins to emit a
particular pollutant. Any replacement unit that requires
shakedown becomes operational only after a reasonable
shakedown period, not to exceed 180 days.

(4) “Potential to emit”’ means the maximum capacity of
a stationary source to emit a pollutant under its physical or
operational design. Any physical or operational limitation
on the capacity of the source to emit a pollutant, including
air pollution control equipment and restrictions on hours
of operation or on the type or amount of material com-
busted, stored, or processed, shall be treated as 2 part of its
design if the limitation or the effect it would have on emis-
sions is enforceable. Secondary emissions do not count in
determining the potential to emit of a stationary source.

(5) ““Stationary source”” means any building, structure,
facility, or installation which emits or may emit any air
pollutant subject to regulation under the Clean Air Act.

(6) “‘Building, structure, facility, or installation’’ means
all of the pollutant emitting activities which belong to the
same industrial grouping, are located on one (1) or more
contiguous or adjacent properties, and are under the con-
trol of the same person (or persons under common control)
except the activities of any marine vessel. Pollutant-
emitting activities shall be considered as part of the same
industrial grouping if they belong to the same major group
(i.e., which have the same two (2) digit code) as described
in the Standard Industrial Classification Manual, 1972, as
amended by the 1977 supplement.

(7) “Emission unit”” means any part of a stationary
source which emits or would have the potential to emit any
pollutant subject to regulation under the Clean Air Act.

(8) “Construction” means any physical change or
change in the method of operation (including fabrication,
erection, installation, demolition, or modification of an
emissions unit) which would result in a change in actual
emissions.

(9) “Commence’ as applied to construction of a major
stationary source or major modification means that the
owner or operator has all necessary preconstruction ap-
provals or permits and either has:

(a) Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

(b) Entered into agreements or contractual obligations,
which cannot be cancelled or modified without substantial
loss to the owner or operator, to undertake a program of
actual construction of the source to be completed within a
reasonable time.

(10) ““Necessary preconstruction approvals or permits”’
means those permits or approvals required under the
regulations of Title 401, Chapters 50 to 63.

(11) “Begin actual construction’” means, in general, in-
itiation of physical on-site construction activities on an
emissions unit which are of a permanent nature. Such ac-
tivities include, but are not limited to, installation of
building supports and foundations, laying underground
pipework and construction of permanent storage struc-
tures. With respect to a change in method of operations,
this term refers to those on-site activities other than the
preparatory activities which mark the initiation of the
change.

(12) ““Best available control technology’” means an emis-
sions limitation (including a visible emission standard) bas-
ed on the maximum degree of reduction for each pollutant
subject to regulation under the Clean Air Act which would
be emitted from any proposed major stationary source or
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major modification which the department, on a case-by-
case basis, taking into account encrgy, environmental, and
ecconomic impacts and other costs, determines is achievable
for such source or modification through application of
production processes or available methods, systems, and
techniques, including fuel cleaning or treatment or in-
novative fuel combustion technigues for control of such
pollutant. In no event shall application of best available
control technology result in emissions of any pollutant
which would cxceed the cmissions allowed by any ap-
plicable standard under Title 4061, Chapters 57 and 59. If
the secretary determines that technological or economic
limitations on the application of measurement
methodology (o a particular emissions unit would make the
imposition of an emissions standard infeasible, a design,
cquipment, work practice, operational standard, or com-
bination thereof may be prescribed instead to satisfy the re-
quirement for the application of best available control
technology. Such standard shall, to the degree possible, set
forth the emissions reduction achievable by implementa-
tion of such design, equipment, work practice or opera-
tion, and shall provide for compliance by means which
achieve equivalent results.

(13) “‘Baseline concentration” means that ambient con-
centration level which exists in the baseline area at the time
of the applicable baseline date. A baseline concentration is
determined for each pollutant for which a baseline date is
established and shall include:

{a) The actual emissions representative of sources in ¢x-
istence on the applicable baseline date, except as provided
in paragraph (¢) of this subsection; and

(b) The allowable emissions of major stationary sources
which commenced construction before January 6, 1975,
but were nol in operation by the applicable baseline date.

{¢) The following will not be included in the baseline
concentration and will affect the applicable maximum
allowable increase(s):

1. Actual emissions from any major stationary source
on which construction commenced after January 6, 1975;
and

2. Actual emissions increases and decreases at any sta-
tionary source occurring after the baseline date.

(14) ““Baseline date’” means the ecarliest date after
August 7, 1977, on which the first complete application is
submitted by a major stationary source or major modifica-
tion subject to the requirements of federal or state preven-
tion of significant deterioration regulations. The baseline
date 15 established for each pollutant for which increments
or other equivalent measures have been established if:

(2) The area in which the proposed source or modifica-
tion would construct is designated as attainment or
unclassifiable under 401 KAR 51:010 for the pollutant on
the date of its complete application; and

{(b) In the casc of a major stationary source, the pollu-
tant would be emitted in significant amounts, or, in the
case of a major modification, there would be a significant
net emissions increase of the pollutant.

(15) “‘Baseline area’’ means any area (and every part
thereof) designated as attainment or unclassifiable under
401 KAR 51:010 in which the major source or major
modification establishing the baseline date would construct
or would have an air quality impact equal to or greater
than one (1) ug/m’ (annual average) of the pollutant for
which the baseline date is established. Area redesignations
under Section 107(d){(1}(Djor (E) of the Clean Air Act can-
not intersect or be smaller than the area of impact of any
major stationary source or major modification which:

(a) Establishes a baseline date; or

{b) Is subject to this regulation and would be constructed
in the Commonwealth of Kentucky.

(16) ““‘Allowable emissions’ means the emissions rate of
a stationary source calculated using the maximum rated
capacity of the source (unless the source is subject to en-
forceable limits which restrict the operating rate, or hours
of operation, or both) and the most stringent of the follow-
ing:

(a} The applicable standards set forth in Title 401,
Chapters 57 and 59;

{b) The applicable regulatory emissions limitation, in-
cluding those with a future compliance date; or

(¢) The emissions rate specified as an enforceable permit
condition, including those with a future compliance date.

(17) “Enforceable’”” means all limitations and condi-
tions, including those requirements developed pursuant to
Title 401, Chapters 50 to 63.

(18) ““Secondary emissions’> means emissions which
would occur as a result of the construction or operation of
a major stationary source or major modification, but do
not come from the major stationary source or major
modification itself. For the purpose of this regulation,
secondary emissions must be specific, well defined, quan-
tifiable, and impact the same general area as the stationary
source or modification which causes the secondary emis-
sions. Secondary emissions include emissions from any
offsite support facility which would not otherwise be con-
structed or increase its emissions as a result of the construc-
tion or operation of the major stationary source or major
modification. Secondary emissions do not include any
emissions which come directly from a mobile source, such
as the emissions from the tailpipe of a motor vehicle, from
a train, or from a marine vessel.

(19) “Innovative control technology’” means any system
of air pollution control that has not been adequately
demonstrated in practice, but would have a substantial
likelihood of achieving greater continuous emissions
reduction than any control system in current practice or of
achieving at least comparable reductions at lower cost in
terms of energy, economics, or nonair quality environmen-
tal impacts.

(20} “*Fugitive emissions” means those emissions which
could not reasonably pass through a stack, chimney, vent,
or other functionally equivalent opening.

(21) (a) ““Actual emissions’” means the actual rate of
emissions of a pollutant from an emissions unit, as deter-
mined in accordance with paragraphs (b) to (d) of this
subsection.

(b) In general, actual emissions as of a particular date
shall equal the average rate, in tons per year, at which the
unit actually emitted the pollutant during a two (2) year
period which precedes the particular date and which is
representative of normal source operation. The depart-
ment shall allow the use of a different time period upon 4
determination that it is more representative of normal
source operation. Actual emissions shall be calculated us-
ing the unit’s actual operating hours, production rates, and
types of materials processed, stored, or combusted during
the selected time period.

(c) The department may presume that source-specific
allowable emissions for the unit are equivalent to the actual
emissions of the unit.

(d) For any emissions unit which has not begun normal
operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

(22) “Complete’” means, in reference to an application
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for a permit, that the application contains all of the in-
formation necessary for processing the application.

(23) ““Significant’’ means;

(2) In reference to a net emissions increase or the poten-
tial of a source to emit any of the following pollutants, a
rate of emissions that would equal or exceed any rates
given in Appendix A of this regulation.

(b) In reference to a net emissions increase or the poten-
tial of a source to emit a pollutant subject to regulation
under the Clean Air Act that is not listed in Appendix A to
this regulation, any emissions rate.

(¢) Notwithstanding paragraph (b) of this subsection
and Appendix A to this regulation, ““significant’’ means
any emissions rate or any net emissions increase associated
with a major stationary source or major modification,
which would construct within ten (10) kilometers of a Class
I area, and have an impact on such area equal to or greater
than one (1) pg/m’ (twenty-four (24) hour average).

(24) ““Federal land manager’” means, with respect to any
lands in the United States, the secretary of the department
with authority over such lands.

(25) ““High terrain’’ means any area having an elevation
900 feet or more above the base of the stack of a source.

(26) ““Low terrain’’ means any area other than high ter-
rain.

Section 3. Ambient Air Increments. In areas designated
as Class I or I, increases in pollutant concentration over
the baseline concentration shall be limited to the levels
specified in Appendix B of this regulation. For any period
other than an annual period, the applicable maximum
allowable increase may be exceeded during one (1) such
period per year at any one (1) location.

Section 4. Ambient Air Ceilings. No concentration of a
pollutant specified in Section I shall exceed:

(1) The concentration permitted under the national
secondary ambient air quality standard; or

(2) The concentration permitted under the national
primary ambient air quality standard, whichever concen-
tration is lower for the pollutant for a period of exposure.

Section 5. Area Classifications. (1) Mammoth Cave Na-
tional Park shall be a Class I area.

(2) Any other area, unless otherwise specified in the
legislation creating such an area, is designated Class I1.

Section 6. Exclusions from Increment Consumption.
(1) The department may, after notice and opportunity for
at least one (1) public hearing to be held in accordance with
procedures established in 401 KAR 50:035, exclude the
following concentrations in determining compliance with a
maximum allowable increase:

(a) Concentrations attributable to the increase in emis-
sions from stationary sources which have been converted
from the use of petroleum products, natural gas, or both
by reason of an order in effect under a federal statute or
regulation over the emissions from such sources before the
effective date of such an order;

(b) Concentrations attributable to the increase in emis-
sions from sources which have converted from using
natural gas by reason of a natural gas curtailment plan in
effect pursuant to the federal statute over the emissions
from such sources before the effective date of such plan;

(c) Concentrations of particulate matter attributable to
the increase in emissions from construction or other tem-

porary emission-related activities of new or modified
sources; and
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(d) Concentrations attributable to the temporary in-
crease in emissions of sulfur dioxide or particulate matter
from stationary sources which are affected by plan revi-
sions approved by the Administrator of the U.S. EPA.

(2) No exclusion of such concentrations shall apply more
than five (5) years after the effective date of the order to
which subsection (1)(a) of this section refers or the plan to
which subsection (1)(b) of this section refers, whichever is
applicable. If both such order and plan are applicable, no
such exclusion shall apply more than five (5) years after the
later of such effective dates.

(3) No exclusion under this section shall occur after May
7, 1981, unless a State Implementation Plan revision
meeting the requirements of 40 CFR 51.24 has been sub-
mitted to the U.S. EPA.

(4) The plan revision referred to in subsection (3) of this
section shall specify the following provisions:

(a) The time over which the temporary emission increase
of sulfur dioxide or particulate matter would occur. Such
time shall not exceed two (2) years in duration unless a
longer time is approved by the U.S. EPA;

{b) That the time period for excluding certain contribu-
tions in accordance with paragraph (a) of this subsection is
not renewable;

(c) That no emissions increase will occur from a sta-
tionary source which would:

1. Impact a Class I area or an area where an applicable
increment is known to be violated; or

2. Cause or contribute to the violation of a national am-
bient air quality standard; and

(d) Limitations will be in effect at the end of the time
period specified in accordance with paragraph (a) of this
subsection which would ensure that the emissions levels
from stationary sources affected by the plan revision
would not exceed those levels occurring from such sources
before the plan revision was approved.

Section 7. Stack Heights. (1) The degree of emission
limitation required for control of any air pollutant under
this regulation shall not be affected in any manner by:

(a) So much of the stack height of any source as exceeds
good engineering practice; or

(b) Any other dispersion technique.

(2) Subsection (1) of this section shall not apply with
respect to-stack heights in existence before December 31,
1970, or to dispersion techniques implemented before then.

Section 8. Review of Major Stationary Sources and Ma-
jor Modifications; Source Applicability and Exemptions.
(1) No major stationary source or major modifications to
which the requirements of Sections 9 to 17 apply shall
begin actual construction without a permit which states
that the stationary source or modification would meet
those requirements.

(2) The requirements of Sections 9 to 17 shall apply to
any major stationary source and any major modification
with respect to each pollutant subject to regulations under
the Clean Air Act that it would emit, except as otherwise
provided in Section 1.

(3) The requirements of Sections 9 to 17 shall apply only
to any major stationary source or major modification that
would be constructed in an area designated as attainment
or unclassifiable under 401 KAR 51-010. Major volatile
organic compound sources locating in an area unclassified
for ozone may choose to accept the non-attainment area
review requirement immediately pursuant to 401 KAR
51:052 and conduct post-approval monitoring for ozone.

(4) The requirements of Sections 9 t0 17 shall not apply
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wa particulafj:najor stationary source or major modifica-
tion if:

{a) The owner or operator: )

1. Obtained a federal, state or local preconstruction ap-
proval effective before August 7, 1980;

2. Commenced construction before August 7, 1980;
and

3. Did not discontinue construction for a period of
eighteen (18) months or more; or )

(b) The source of modification would be a nonprofit
health or nonprofit educational institution, or a major
modification would occur at such an institution, and the
Governor of the Commonwealth of Kentucky requests that
it be exempt from those requirements; )

(¢) The source or modification would be a major sta-
tionary source or major modification only if fugitive emis-
sions, to the extent quantifiable, are considered in
calculating the potential to emit of the stationary source or
modification and the source does not belong to any of the
following categories:

1. Coal cleaning plants (with thermal dryers);

. Kraft pulp mills;

Portland cement plants;

Primary zinc smelters;

Iron and steel mills;

Primary aluminum ore reduction plants;

Primary copper smelters;

. Municipal incinerators capable of charging more
than 230 tons of refuse per day;

9. Hydrofluoric, sulfuric, or nitric acid plants;

10. Petroleum refineries;

11. Lime plants;

12. Phosphate rock processing plants;

13. Coke oven batteries;

14. Sulfur recovery plants;

15. Carbon black plants (furnace process);

16. Primary lead smelters;

17. Fuel conversion plants;

18. Sintering plants;

19. Secondary metal production plants;

20. Chemical process plants;

21. Fossil-fuel boilers (or combination thereof) totaling
more than 250 million BTUs per hour heat input;

22. Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

23. Taconite ore processing plants;

24. QGlass fiber processing plants;

25. Charcoal production plants;

26. Fossil fuel-fired steam electric plants of more than
250 million BTUs per hour heat input; or

27. Any other stationary source category which, as of
August 7, 1980, is being regulated under Title 401,
Chapters 57 and 59; or

{d) The source is a portable stationary source which has
previously received a permit under this regulation; and:

. 1. The owner or operator proposes to relocate the
source and emissions of the source at the new location
would be temporary; ,

2. The emissions from the source would not exceed its
allowable emissions;

3. The emissions from the source would impact no
Class I area and no area where an applicable increment is
known to be violated; and

4. Reasonable notice is given to the department prior to
the relocation identifying the proposed new location and
the probable duration of operation at the new location.
Such notice shall be given to the department not less than

G NOL B L
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ten (10) days in advance of the proposed relocation unless a
different time duration is previously approved by the
department.

(5) The requirements of Sections 9 to 17 shall not apply
to a major stationary source or major modification with
respect to a particular pollutant if the owner or operator
demonstrates that, relative to that pollutant, the source or
modification is located in an area designated as non-
attainment under 401 KAR 51:010.

(6) The requirements of Sections 10, 12 and 14 shall not
apply to a major stationary source or major modification
with respect to a particular pollutant, if the allowable emis-
sions of that pollutant from the source, or the net emis-
sions increase of that pollutant from the modifications:

{a) Would impact no Class I area and no area where an
applicable increment is known to be viclated; and

{b) Would be temporary.

(7) The requirements of Sections 10, 12 and 14 as they -
relate to any maximum allowable increase for a Class 11
area shall not apply to a major modification at a stationary
source that was in existence on March 1, 1978, if the net in-
crease in allowable emissions of each pollutant subject to
regulations under the Clean Air Act from the modification
after the application of best available control technology
would be less than fifty (50) tons per year.

(8) The department may exempt a stationary source or
modification from the requirements of Section 12 with
Tespect to monitoring for a particular pollutant if;

(a) The emissions increase of the pollutant from the new
source or the net emissions increase of the pollutant from
the modification would cause, in any area, air quality im-
pacts less than the amounts given in Appendix C to this
regulation; or

(b) The concentrations of the pollutant in the area that
the source or modification would affect are less than the
concentrations listed in Appendix C to this regulation, or
the pollutant is not listed in Appendix C to this regulation.

Section 9. Control Technology Review. (1) A major sta-
tionary source or major modification shall meet each ap-
plicable emissions limitation under Title 401, Chapters 50
to 63 and each applicable emissions standard and standard
of performance under Title 401, Chapters 57 and 59.

(2) A new major stationary source shall apply best
available control technology for each pollutant subject to
regulation under the Clean Air Act that it would have the
potential to emit in significant amounts.

(3) A major modification shall apply best available con-
trol technology for each pollutant subject to regulation
under Clean Air Act for which it would result in a signifi-
cant net emissions increase at the source. This requirement
applies to each proposed emissions unit at which a net
emissions increase in the pollutant would occur as a result
of a physical change or change in the method of operations
in the unit.

{4) For phased construction projects, the determination
of best available control technology shall be reviewed and
modified as appropriate at the atest reasonable time which
occurs no later than eighteen (18) months prior to com-
mencement of construction of each independent phase of
the project. At such time, the owner or operator of the ap-
plicable stationary source may be required to demonstrate
the adequacy of any previous determination of best
available control technology for the source.

Section 10. Source Impact Analysis. The owner or
operator of the proposed source or modification shall
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demonstrate that allowable emission increases from the
proposed source or modification, in conjunction with all
other applicable emissions increases' or reductions
(including secondary emissions), would not cause or con-
tribute to air pollution in violation of:

(1) Any national ambient air quality standard in any air
quality control region; or

{2) Any applicable maximum allowable increase over the
baseline concentration in any area.

Section 11. Air Quality Models. (1) All estimates of am-
bient concentrations required under this regulation shall be
based on the applicable air quality models, data bases, and
other requirements specified in the “Guideline on Air
Quality Models,”” filed by reference in 401 KAR 50:015.

(2) Where an air quality impact model specified in the
“Guideline on Air Quality Models’ is inappropriate, the
model may be modified or another model substituted.
Such a change must be subject to notice and opportunity
for public comment under Section 17. Written approval of
the U.S. EPA must be obtained for any modification or
substitution. Methods like those outlined in the
“Workbook for the Comparison of Air Quality Models,”’
filed by reference in 401 KAR 50:015, should be used to
determine the comparability of air quality models.

Section 12. Air Quality Analysis. (1) Preapplication
analysis.

(a) Any application for a permit under this regulation
shall contain an analysis of ambient air quality in the area
that the major stationary source or major modification
would affect for each of the following pollutants:

1. For the source, each pollutant that it would have the
potential to emit in a significant amount as defined in Sec-
tion 2(23);

2. For the modification, each pollutant for which it
would result in a significant net emissions increase.

(b) With respect to any such pollutant for which no na-
tional ambient air quality standard exists, the analysis shall
contain such air quality monitoring data as the department
determines is necessary to assess ambient air quality for
that pollutant in any area that the emissions of that pollu-
tant would affect.

(c) With respect to any such pollutant (other than
nonmethane hydrocarbons) for which such a standard does
exist, the analysis shall contain continuous air quality
monitoring data gathered for purposes of determining
whether emissions of that pollutant would cause or con-
tribute to a violation of the standard or any maximum
allowable increase.

(d) In general, the continuous air quality monitoring
data that is required shall have been gathered over a period
of at least one (1) year and shall represent at least the year
preceding receipt of the application, except that, if the ap-
plicant demonstrates through historical data or dispersion
models that the monitoring data gathered over a period
shorter than one (1) year (but not to be less than four 4)
months) will be obtained during a time period when max-
imum air quality levels can be expected, the data that is re-
quired shall have been gathered over at least that shorter
period.

(e) The owner or operator of a proposed stationary
source or modification of volatile organic compounds who
satisfies all conditions of 401 KAR 51:052 may provide
post-approval monitoring data for ozone in lieu of pro-
viding preconstruction data as required under paragraphs
(a) to (d) of this subsection.

(2) Post-construction monitoring. The owner or
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operator of a major stationary source or major modifica-
tion shall, after construction of the stationary source or
modification, conduct such ambient monitoring as the
department determines is necessary to determine the effect
emissions from the stationary source or modification may
have, or are having, on air quality in any area.

(3) Operations of monitoring stations. The owner or
operator of a major stationary source or major modifica-
tion shall meet the requirements of Appendix B to 40 CFR
58, filed by reference in 401 KAR 50:015, during the opera-
tion of monitoring stations for purposes of satisfying
subsections (1) and (2) of this section.

Section 13. Source Information. The owner or operator
of a proposed source or modification shall submit all in-
formation necessary to perform any analysis or make any
determination required under this regulation.

(1) With respect to a major source or major modifica-
tion to which Sections 9, 11, 13 and 15 apply, such in-
formation shall include:

(a) A description of the nature, location, design capaci-
ty, and typical operating schedule of the source or
modification, including specifications and drawings show-
ing its design and plant layout;

(b) A detailed schedule for construction of the source or
modification;

{c) A detailed description as to what system of con-
tinuous emission reduction is planned for the source or
modification, emission estimates, and any other informa-
tion mecessary to determine that best available control
technology would be applied.

(2) Upon request of the department, the owner or
operator shall also provide information on:

(a) The air quality impact of the source or modification,
including meteorological and topographical data necessary
to estimate such impact; and

{(b) The air quality impacts, and the nature and extent of
any or all general commercial, residential, industrial, and
other growth which has occurred since August 7, 1977, in
the area the source or modification would affect.

Section 14. Additional Impact Analysis. (1) The owner
or operator shall provide an analysis of the impairment to
visibility, soils and vegetation that would occur as a result
of the source or modification and general commercial,
residential, industrial and other growth associated with the
source or modification. The owner or operator need not
provide an analysis of the impact on vegetation having no
significant commercial or recreational value.

(2) The owner or operator shall provide an analysis of
the air quality impact projected for the area as a result of
general commercial, residential, industrial and other
growth associated with the source or modification.

Section 15. Sources Impacting Federal Class I Areas;
Additional Requirements. (1) Notice to federal land
managers. The department shall provide notice of any per-
mit application for a proposed major stationary source or
major modification the emissions from which would affect
a Class I area to the federal land manager, and the federal
official charged with direct responsibility for management,
of any lands within any such area. The department shall
provide such notice promptly after receiving the applica-
tion. The department shall also provide the federal land
manager and such federal officials with a copy of the
preliminary determination required under Section 17, and
shall make available to them any materials used in making

that determination, promptly after the department makes
it.
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(2) Federal land manager. The federal land manager and
the federal official charged with direct responsibility for
management of such lands have an affirmative respon-
sibility to protect the air quality related values {including
visibility) of such lands and to consider, in consultation
with the department, whether a proposed source or
modification will have an adverse impact on such values.

(3) Denial; impact on air guality related values. The
federal land manager of any such lands may demonstrate
to the department that the emissions from a proposed
source or modification would have an adverse impact on
the air quality related values (including visibility) of those
lands, notwithstanding that the change in air quality
resulting from emissions from such source or modification
would not cause or contribute to concenirations which
would exceed the maximum allowable increases for a Class
[ area as defined in Appendix B to this regulation. If the
department concurs with such demonstration then the
department shall not issue the permit.

(4) Class 1 variances. The owner or operator of a pro-
posed source or modification may demonstrate to the
federal land manager that the emissions from such source
or modification would have no adverse impact on the air
quality related values of any such lands (including visibili-
ty), notwithstanding that the change in air quality resulting
from emissions from such source or modification would
cause or contribute to concentrations which would exceed
the maximum allowable increases for a Class I area. If the
federal land manager concurs with such demonstration and
he so certifies, the department may, provided that the ap-
plicable requirements of this regulation are otherwise met,
issue the permit with such emission limitations as may be
necessary 1o assure that emissions of sulfur dioxide and
particulate matter would not exceed the maximum
allowable increases over baseline concentration for such
pollutants specified in Appendix D to this regulation.

(5) Sulfur dioxide variance by governor with federal
land manager’s concurrence. The owner or operator of a
proposed source or modification which cannot be approv-
ed under subsection (4) of this section may demonstrate 1o
the Governor of the Commonwealth of Kentucky that the
source cannot be constructed by reason of any maximum
allowable increase in sulfur dioxide for a period of twenty-
four (24) hours or less applicable to any Class I area and, in
the case of federal mandatory Class I areas, that a variance
under this clause would not adversely-affect the air quality
related values of the area (including visibility). The gover-
nor, after consideration of the federal land manager’s
recommendation (if any) and subject to his concurrence,
may, after notice and public hearing, grant a variance from
such ‘maximum allowable increase. If such variance is
granted, the department shall issue a permit to such source
or modification pursuant to the requirements of subsection
(7) of this section, provided that the applicable re-
quirements of this regulation are otherwise met.

{6) Variance by the governor with the president’s con-
currence. In any case where the Governor of the Com-
monwealth of Kentucky recommends a variance in which
the federal land manager does not concur, the recommen-
dations of the governor and the federal land manager shall
be transmitted to the President of the United States of
America. If the variance is approved, the department shall
issue a permit pursuant to the requirements of subsection
(7y of this section, provided that the applicable re-
quirements of this regulation are otherwise met.

(7) Emission limitations for presidential or guber-
natorial variance. In the case of a permit issued pursuant to
subsections (5) or {6) of this section the source or modifica-
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tion shall comply with such emission limitations as may be
necessary to assure that emissions of sulfur dioxide from
the source or modification would not (during any day on
which the otherwise applicable maximum allowable in-
creases are exceeded) cause or contribute to concenirations
which would exceed the maximum allowable increases over
the baseline concentration as specified in Appendix E of
this regulation and to assure that such emissions would not
cause or contribute to concentrations which exceed the
otherwise applicable maximum allowable increases for
periods of exposure of twenty-four (24) hours or less for
more than eighteen (18) days, not necessarily consecutive,
during any annual period.

Section 16. Public Participation. The department shall
follow the applicable procedures of 401 KAR 50:035 in
processing applications under this regulation.

Section 17. Source Obligation. (1) Any owner or
operator who constructs or operates a source or modifica-
tion not in accordance with the application submitted pur-
suant to this regulation or with the terms of any approval
to comstruct, or any owner or operator of a source or
modification subject to this regulation who commences
construction after the effective date of this regulation
without applying for and receiving approval hereunder,
shall be subject to appropriate enforcement action.

(2) Approval to construct shall become invalid if con-
struction is not commenced within eighteen (18) months
after receipt of such approval, if construction is discon-
tinued for a period of eighteen (18) months or more, or if
construction is not completed within a reasonable time.
The department may extend the eighteen (18) month period
upon a satisfactory showing that an extension is justified.
This provision does not apply to the time period between
construction of the approved phases of a phased construc-
tion project; each phase must commence CORstruction
within eighteen (18) months of the projected and approved
commencement date.

(3) Approval to construction shall not relieve any owner
or operator of the responsibility to comply fully with ap-
plicable provisions of Title 401, Chapters 50 to 63 and any
other requirements under local, state, or federal law.

{4) At such time that a particular source or modification
becomes a major stationary source or major modification
solely by virtue of a relaxation in any enforceable limita-
tion which was established after August 7, 1980, on the
capacity of the source or modification otherwise to.emit a
pollutant, such as a restriction on hours of operation, then
the requirements of Sections 9 to 18 shall apply to the
source or modification as though construction had not yet
commenced on the source or modification.

Section 18. Environmental Impact Statements.
Whenever any proposed source or modification is:subject :
to action by a federal agency which might necessitate
preparation of an environmental impact statement. pur-
suant to the National Environmental-Policy Act {42 U.S.C.
4321), review by the department conducted pursuant to
this regulation shall be coordinated with the broad en-
vironmental reviews under that Act.and under Section 309

of the Clean Air Act to the maximum extent feasible and
reasonable.

Section 19. Innovative Control Technology. (1) An
owner or operator of a proposed major stationary source
or major modification may request the department in
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writing to approve a system of innovative control
technology.

(2) The department shall, with the consent of the gover-
nor(s) of other affected state(s), determine that the source
or modification may employ a system of innovative control
technology if:

(a) The proposed control system would not cause or con-
tribute to an unreasonable risk to public health, welfare, or
safety in its operation or function;

(b) The owner or operator agrees to achieve a level of
continuous emissions reduction equivalent to that which
would have been required under Section 9(2) by a date
specified by the department. Such date shall not be later
than four (4) years from the time of startup or seven @)
years from permit issuance.

(c) The source or modification would meet the re-
quirements of Sections 9 and 10 based on the emissions
rate that the stationary source employing the system of in-
novative control technology would be required to meet on
the date specified by the department;

(d) The source or modification would not before the
date specified by the department:

1. Cause or contribute to a violation of an applicable
national ambient air quality standard;

2. Impact any Class | area; or

3. Impact any area where an applicable increment is
known to be violated; and

(¢e) All other applicable requirements including those for
public participation have been met.

(3) The department shall withdraw any approval to
employ a system of innovative control technology made
under this regulation if:

(a) The proposed system fails by the specified date to
achieve the required continuous emissions reduction rate;

(b) The proposed system fails before the specified date
s as to contribute to an unreasonable risk to public health,
welfare, or safety; or

(c) The department decides at any time that the propos-
ed system is unlikely to achieve the required level of control
or to protect the public health, welfare, or safety.

(4) If a source or modification fails to meet the required
level of continuous emission reduction within the specified
time period or the approval is withdrawn in accordance
with subsection (3) of this section, the department may
allow the source or modification up to an additional three
(3) years to meet the requirement for the application of
best available control technology through use of a
demonstrated system of control.

(including H>S)
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APPENDIX A TO 401 KAR 51:017
Significant Net Emissions Rate
POLLUTANT EMISSIONS RATE
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Particulate matter: 25 tpy
Ozone: 40 tpy of volatile
organic compounds
Lead: 0.6 tpy
Asbestos 0.007 tpy
Beryllium 0.0004 tpy
Mercury 0.1 tpy
Vinyl chloride 1 tpy
Fluorides 3tpy
Sulfuric acid mist 7 tpy
Hydrogen sulfide 10 tpy
(H:8)
Total reduced sulfur 10 tpy
(including H:S)
- Reduced sulfur compounds 10 tpy

APPENDIX B TO 401 KAR 51:017
Ambient Air Increments

Pollutant

Maximum Allowable Increase
(Micrograms per cubic meter)

Class I

Particulate Matter:
Annual geometric mean
24-hour maximum

Sulfur Dioxide;

Annual arithmetic mean
24-hour maximum
3-hour maximum

Class I1

Particulate Matter:
Annual geometric mean
24-hour maximum

Sulfur Dioxide:
Annual arithmetic mean
24-hour maximum
3-hour maximum

19
37

20
91
512
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APPENDIX C TO 401 KAR 51:017
Significant Air Quality Impact
Pollutant Air Quality Level Averaging Time
Carbon monoxide 575 ug/m3 8-hour average
Nitrogen dioxide 14 ug/m3 annual average
Total suspended 10 ug/m3 24-hour average
particulate
Sulfur dioxide 13pg/m3 24-hour average
Ozone No de minimus air quality level is provided
for ozone. However, any net increase of 100
tons per year or more of volatile organic com-
pounds subject to this regulation would be re-
quired to perform an ambient impact analysis
including the gathering of ambient air quality
data.
Lead 0.1pg/m3 3-month average
Mercury 0.25ug/m3 24-hour average
Beryllium 0.001pug/m3 24-hour average
Fluorides 0.25ug/m3 24-hour average
Vinyl chioride 15ug/m3 24-hour average
Hydrogen sulfide 0.2ug/m3 1-hour average

APPENDIX D TO 401 KAR 51:017
Ambient Air Increments
for Class I Variances

Maximum Allowable Increase
(micrograms per cubic meter)

Particulate Matter:
Annual geometric mean 19
24-hour maximum 37
Sulfur dioxide:
Annual arithmetic mean 20
24-hour maximum 91
3-hour maximum 325

APPENDIX ETO 401 KAR 51:017
Ambient Air Increments for Presidential
or Gubernatorial SO: Variances

Maximum Allowable Increase
(Micrograms per cubic meter)

Terrain areas

Period of Exposure Low High
24-hour maximum 36 62
3-hour maximum 130 221

JACKIE SWIGART, Secretary

ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15, 1982 at4:30 p.m.

SUBMIT COMMENT TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.
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DEPARTMENT FOR NATURAL RESQURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution

401 KAR 51:052. Review of new sources in or impacting
upon non-attainment areas.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement and control of air pollution. This regulation
establishes requirements for the construction, modification
of stationary sources within, or impacting upon, areas
where the national ambient air quality standards have not
been attained.

Section 1. Applicability. The requirements of this
regulation shall apply to new major sources or major
modifications commenced after the classification date
defined below and that will locate in or impact upon any
area designated as non-attainment in 401 KAR 51:010.

Section 2. Definitions. As used in this regulation terms
not defined herein shall have the meaning given them in
401 KAR 50:010.

(1) ““Major stationary source’’ means:

(a) Any stationary source which emits, or has the poten-
tial to emit, 100 tons per year or more of any pollutant sub-
ject to regulation under the Clean Air Act; or

(b) Any physical change that would occur at a stationary
source not qualifying under paragraph (a) of this subsec-
tion as a major stationary source, if the change would con-
stitute a major stationary source by itself.

{(c) A major stationary source that is major for volatile
organic compounds shall be considered major for ozone.

(2) ““Major modification’” means any physical change in
or change in the method of operation of a major stationary
source that would result in a significant net emissions in-
crease of any pollutant subject to regulation under the
Clean Air Act.

(a) Any net emissions increase that is significant for
volatile organic compounds shall be significant for ozone.

(b) A physical change or change in the method of opera-
tion shall not include:

1. Routine maintenance, repair and replacement;

2. Use of alternative fuel or raw material by reason of
an order or by reason of a natural gas curtailment plan in
effect under a federal act;

3. Use of an alternative fuel at a steam generating unit
to the extent that the fuel is generated from municipal solid
waste;

4. Use of an alternative fuel or raw material by a sta-
tionary source which:

a. The source was capable of accommodating before
December 21, 1976, unless such change would be pro-
hibited under any permit condition which was established
after December 21, 1976; or

b. The source is approved to use under any permit
issued under this reguladon, previously adopted regula-
tions 401 KAR 51:015 and 401 KAR 51:016E, or under 40
CFR 52.21;

5. An increase in the hours of operation or in the pro-
duction rate, unless such change is prohibited under a per-
mit condition which was established after December 21,

_1976 pursuant to duly adopted regulations; or

Volume 8, Number 10— April 1, 1982



ADMINISTRATIVE REGISTER

6. Anychange in ownership at a stationary source.

(3) ““Net emission increase’” means the amount by which
the sum of paragraphs (a) and (b) of this subsection ex-
ceeds zero:

(a) Any increase in actual emissions from a particular
physical change or change in method of operation at a sta-
tionary source; and

(b) Any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.

{c) An increase or decrease in actual emissions is con-
temporaneous with the increase from the particular change
only if it occurs between December 21, 1976 and the date
that the increase from the particular change occurs.

(d) An increase or decrease in actual emissions is
creditable only if the department has not relied on it in is-
suing a permit for the source under this regulation, which
permit is in effect when the increase in actual emissions
from the particular change occurs.

(¢) An increase in actual emissions is creditable only to
the extent that the new level of actual emissions exceeds the
old level.

(f) A decrease in actual emissions is creditable only to
the extent that:

1. The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new
level of actual emissions;

2. ltisenforceable at and after the time that actual con-
struction on the particular change begins;

3. The department has not relied on it in issuing any
permit; and

4. It has approximately the same qualitative
significance for public health and welfare as that attributed
to the increase from the particular change.

(8) An increase that results from a physical change at a
source occurs when the emissions unit on which construc-
tion occurred becomes operational and begins to emit a
particular pollutant. Any replacement unit that requires
shakedown becomes operational only after a reasonable
shakedown period, not to exceed 180 days.

(4) “‘Potential to emit’’ means the maximum capacity of
a stationary source to emit a pollutant under its physical or
operational design. Any physical or operational limitation
on the capacity of the source to emit a pollutant, including
air pollution control equipment and restrictions on hours
of operation or on the type or amount of material com-
busted, stored, or processed, shall be treated as part of its
design if the limitation or the effect it would have on emis-
sions is enforceable. Secondary emissions do not count in
determining the potential to emit of a stationary source.

(5) ““Stationary source’’ means any building, structure,
facility, or installation which emits or may emit any air
pollutant subject to regulation under the Clean Air Act.

(6) *‘Building, structure, facility, or installation’” means
all of the pollutant emitting activities which belong to the
same industrial grouping, are located on one (1) or more
contiguous or adjacent properties, and are under the con-
trol of the same person (or persons under common control)
except the activities of any marine vessel. Pollutant-
emitting activities shall be considered as part of the same
industrial grouping if they belong to the same major group
(i.e., which have the same two (2) digit code) as described
in the Standard Industrial Classification Manual, 1972, as
amended by the 1977 supplement.

(7) “Emission unit”” means any part of a stationary
source which emits or would have the potential to emit any
pollutant subject to regulation under the Clean Air Act.
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(8) ““/Construction”” means any physical change or
change in the method of operation (including fabrication,
erection, installation, demolition, or modification of an
emissions unit) which would result in a change in actual
emissions.

(®) ““Commence’’ as applied to construction of a major
stationary source or major modification means that the
owner or operator has all necessary preconstruction ap-
provals or permits and either has:

(a) Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

(b) Entered into agreements or contractual obligations,
which cannot be cancelied or modified without substantial
loss to the owner or operator, to undertake a program of
actual construction of the source to be completed within a
reasonable time.

(10) ““Necessary preconstruction approvals or permits’
means those permits or approvals required under the
regulations of Title 401, Chapters 50 and 63.

(11) “Allowable emissions’’ means the emissions rate
calculated using the maximum rated capacity of the source
(unless the source is subject to enforceable permit condi-
tions which limit operating rate, or hours or operation, or
both) and the most stringent of the following:

(a) The applicable new source performance standards set
forth in Title 401, Chapters 57 and 59;

(b) The applicable regulatory emission limitations, in-
cluding those with a future compliance date; or

(c) The emission rate specified as an enforceable permit
condition, including those with a future compliance date.

(12) “Enforceable’” means having the legal authority to
compel a source to comply with limitations and conditions
including those developed pursuant to Title 401, Chapters
50 to 63.

(13) ““Secondary . emissions’’ means emissions which
would occur as a result of the construction or operation of
a major stationary source or major modification, but do
not come from the major stationary source or major
modification itself. For the purpose of this regulation,
secondary emissions must be specific, well defined, quan-
tifiable, and impact the same general area as the stationary
source or modification which causes the secondary emis-
sions. Secondary emissions include emissions from any
offsite support facility which would not otherwise be con-
structed or increase its emissions as a result of the construc-
tion or operation of the major stationary source or major
modification. Secondary emissions do not include any
emissions which come directly from a mobile source, such
as the emissions from the tailpipe of a motor vehicle, from
a train, or from a marine vessel.

(14) ““Actual emissions”” means the actual rate of emis-
sions of a pollutant from an emissions unit, as determined
in accordance with paragraphs (a) to (c) of this subsection.

(@) In general, actual emissions as of a particular date
shall equal the average rate, in tons per year, at which the
emission unit actually emitted the pollutant during a two
(2) year period which precedes the particular date and
which is representative of normal source operation. The
department shall allow the use of a different time period
upon a determination that it is more representative of nor-
mal source operation. Actual emissions shall be calculated
using the emission unit’s actual operating hours, produc-
tion rates, and types of materials processed, stored, or
combusted during the selected time period.

(b) The department may presume that source specific
allowable emissions for the emission unit are equivalent to
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the actual emissions of the emissions unit.

(¢) For any emissions unit which has not begun normal
operations on the particular date, actual emissions shall
equal the potential to emit of the emission unit on that
date.

(15) “‘Fugitive emissions’’ means those emissions which
could not reasonably pass through a stack, chimney, vent,
or other functionally equivalent opening.

(16) ““Significant” means in reference to a net emissions
increase or the potential of a source to emit any pollutant,
a rate of emissions that would equal or exceed any rates
given in Appendix A of this regulation.

(17) “Lowest achievable emission rate’’ means, for any
source, the more stringent rate of emissions based on the
following:

(@) The most stringent emissions limitation which is con-
tained in any implementation plan of any state for such
class or category of stationary source, unless the owner or
operator of the proposed stationary source demonstrates
that such limitations are not achievable; or

{b) The most stringent emissions limitation which is
achieved in practice by such class or category of stationary
source. This limitation, when applied to a major modifica-
tion, means the lowest achievable emissions rate for the
new or modified emission unit within the stationary
source. In no event shall the application of this term permit
a proposed new or modified stationary source to emit any
pollutant in excess of the amount aliowable under any ap-
plicable new source standard under Title 401, Chapters 57
and 59.

(18) “VOC” means volatile organic compounds.

(19) “Classification date’’ means the effective date of
this regulation.

(20) “‘Reasonable further progress” means annual in-
cremental reductions in emissions of the applicable air
pollutant which are sufficient, in the judgment of the
department and the U.S. EPA, to provide for attainment
of the applicable ambient air quality standard by the date
specified in 401 KAR 51:010, Section 2.

(21) “‘Begin actual construction’’ means, in general, in-
itiation of physical on-site construction activities on an
emissions unit which are of a permanent nature. Such ac-
tivities include, but are not limited to, installation of
building supports and foundations, laying of underground
pipework, and construction of permanent storage struc-
tures. With respect to a change in method of operating,
this term refers to those on-site activities other than
preparatory activities which mark the initiation of the
change.

(22) “Resource recovery facility’’ means any facility at
which solid waste is processed for the purpose of extrac-
ting, converting to energy, or otherwise separating and
preparing solid waste for reuse. Energy conversion
facilities must utilize solid waste to provide more than fifty
(50) percent of the heat input to be considered a resource
recovery facility under this regulation.

Section 3. Initial Screening Analyses and Determination
of Applicable Requirements. (1) Review of all sources for
emissions limitation compliance. The department shall ex-
amine each proposed major new source and proposed ma-
jor modification to determine if such source or modifica-
tion will meet all applicable emission requirements in Title
401, Chapters 50 to 63. If the department determines that
the proposed source or modification cannot meet the ap-
plicable emission requirements, the permit {0 construct
shall be denied.

(2) Review of specified sources of air quality impact. In
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addition, the department shall determine whether the ma-
jor stationary source or major modification would be con-
structed in an area designated in 401 KAR 51:010 as non-
attainment for a pollutant for which the stationary source
or modification is major. If a designated non-attainment
area is projected to be an attainment area as part of an ap-
proved control strategy by the new source start-up date,
offsets shall not be required if the new source would not
cause a new violation.

(3) Fugitive emission sources. Section 5 shall not apply
to a source or modification that would be a major sta-
tionary source or major modification only if fugitive emis-
sions, to the extent quantifiable, are considered in
calculating the potential to emit of the stationary source or
modification and the source does not belong to any of the
following categories:

(a) Coal cleaning plants (with thermal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of charging more
than 250 tons of refuse per day;

(1) Hydrofluoric, sulfuric, or nitric acid plants;

(i) Petroleum refineries;

(k) Lime plants;

(D Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants (furnace process);

(p) Primary lead smelters;

{q) Fuel conversion plants;

(r) Sintering plants;

{8) Secondary metal production plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combination thereof) totaling
more than 250 million BTUs per hour heat input;

(v) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(v) Charcoal production plants;

(2) Fossil fuel-fired steam electric plants of more than
250 million BTUs per hour heat input; or

(aa) Any other stationary source category which, as of
August 7, 1980, is being regulated under Title 401,
Chapters 57 and 59.

Section 4. Sources Locating in Designated Attainment
or Unclassifiable Areas. (1) This section shall apply only to
new major stationary sources or new major modifications
which will locate in designated attainment or unclassifiable
areas specified in 401 KAR 51:010 if the source or
modification would cause impacts which exceed the
significance levels specified in Appendix B of this regula-
tion at any locality that does not meet the national ambient
air quality standards.

(2) Sources to which this section applies must meet the
requirements in Section 5(1), (2) and (4). However, such
sources may be exempt from Section 5(3).

(3) For sources of sulfur dioxide, particulate matter, and
carbon monoxide, the determination of whether a new ma-
jor source or major modification will cause or contribute
to a violation of a national ambient air quality standard
shall be made on a case-by-case basis using the source’s
allowable emissions in an approved atmospheric simula-
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tion model pursuant to 401 KAR 50:040.

(4) For sources of nitrogen oxides, the initial determina-
tion of whether a new major source or major modification
would cause or contribute to a violation of the national
ambient air quality standard for nitrogen dioxide shall be
made using an approved atmospheric simulation model
assuming all the nitric oxide emitted is oxidized to nitrogen
dioxide by the time the plume reaches ground level. The in-
itial concentration estimates may be adjusted if adequate
data are available to account for the expected oxidation
rate.

(5) For ozone, sources of VOC, locating outside a
designated ozone non-attainment area as defined in 401
KAR 51:010, will be presumed to have no significant im-
pact on the designated non-attainment area. If ambient
monitoring indicates that the area of source location is in
fact non-attainment, then the source may be permitted
under the applicable provisions of this regulation until the
area is designated non-attainment in 401 KAR 51:010.
Once the area of source location has been redesignated to
non-attainment status in 401 KAR 51:010, the provisions
of Section 5(3) and (4) as they relate to emissions of VOC
shall not apply.

(6) The determination as to whether a new major source
or major modification would cause or contribute to a
violation of 2 national ambient air quality standard shall
be made as of the start-up date.

(7) Applications for major new sources and major
modifications locating in attainment or unclassifiable areas
the operation of which would cause a new violation of a
national ambient air quality standard but would not con-
tribute to an existing violation may be approved only if
both the following conditions are met:

{a) The new source is required to meet an emission
limitation, or a design, operational or equipment standard,
or existing sources are controlled, such that the new source
will not cause a violation of any national ambient air gquali-
ty standard.

(b) The new emission limitations for the new source as
well as any existing sources affected must be enforceable in
accordance with the mechanisms set forth in Section 8.

Section 5. Conditions for Approval. The provisions of
this section shall apply to new major stationary sources or
major modifications which would be constructed in an
area designated in 401 KAR 51:010 as non-attainment for
which the stationary source or modification is major. Ap-
proval may be granted only if the following conditions are
met:

(1) The new major source or major modification shall be
required to meet an emission limitation which specifies the
lowest achievable emission rate for such source.

(2) The applicant shall certify that all existing major
sources owned or operated by the applicant (or any entity
controlling, controlled by, or under common control with
the applicant) in the Commonwealth of Kentucky are in
compliance with all applicable emission limitations and
standards specified in Title 401, Chapters 50 to 63, or are
in compliance with an expeditious enforceable compliance
schedule or a court decree establishing a compliance
schedule.

(3) Emissions from existing sources in the affected area
of the proposed new major source or modifications
(whether or not under the same ownership) shall be reduc-
ed (offset) such that there will be reasonable progress
toward attainment of the applicable national ambient air
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emissions being offset are from the same criteria pollutant
category shall be accepted.

(4) The emission reductions shall be such as to provide a
positive net air quality benefit in the affected area. At-
mospheric simulation modeling is not necessary for volatile
organic compounds and oxides of nitrogen. Except as pro-
vided in Section 4(5), compliance with subsection (3) of
this section and Section 7(7) will be adequate to meet this
condition.

(5) For a major stationary source or major modification
locating in an area designated non-attainment with respect
to that pollutant for which the proposed source or
modification is major, permits issued under this regulation
shall specify that construction shall not commence until the
U.S. EPA has approved the department’s plan relating to
the requirements of Part D, Title I, of the Clean Air Act.

Section 6. Exemptions from Certain Conditions. The
following sources are exempt from Secton 5(3) and (4):

(1) Resource recovery projects burning municipal solid
waste;

(2) Sources which must switch fuels due to lack of ade-
quate fuel supplies or a source which is required to be
modified as a result of federal regulations or other federal
statutes and from which no exemption from such regula-
tion or statute is available to the source. Such exemption
shall be granted only if all the requirements of subsection
(3) of this section are met;

(3) The exemptions contained in this section for sources
}dq?tiﬁed under subsections (1) and (2) shall be granted on-
yif:

(a) The applicant demonstrates to the department’s
satisfaction that it has made its best efforts to obtain suffi-
cient emission offsets to comply with Section 5(3) and (4)
and that such efforts were unsuccessful;

(b) The applicant has secured all available emission off-
sets; and

(c) The applicant will continue to seek the necessary
emissions offsets and apply them when they become
available.

(4) Such an exemption may result in the need to revise
the applicable requirements of the department to provide
additional control of existing sources so as to achieve
reasonable progress towards attainment of applicable am-
bient air quality standards.

(5) Temporary emission sources, such as pilot plants,
portable facilities which will be relocated after a short
period of time not to exceed 120 days, and emissions
resulting from the construction phase of a new source,
shall be exempt from Section 5(3) and (4).

(6) Secondary emissions associated with major sources
or major modifications locating in or impacting upon a
non-attainment area may be exempt from Section 5(1) and
(2), providing that the source of the secondary emissions is
not itself a major stationary source or major modification.
If the source of the secondary emissions is itself a major
source or major modification, then that source is subject to
the provisions of this regulation.

Section 7. Baseline for Determining Credit for Emission
Offsets. The baseline for determining credit for emission
reductions or offsets will be the emission limitations in ef-
fect at the time the application to construct or modify a
source is filed. Credit for emission offset purposes may be
allowed for existing control that goes beyond that required
by regulations. Offset calculations shall be made on a
pound per hour basis when all facilities involved in the
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emission offset calculations are operating at their max-
imum expected or allowed production rate. Offsets may be
calculated on a tons per year basis providing that baseline
emissions for existing sources providing the offsets are
calculated using the actual annual operating hours for the
previous two (2) year period. Where the department re-
quires certain hardware controls in lieu of an emission
limitation, baseline allowable emissions shall be based on
actual operating conditions for the previous two (2) year
period in conjunction with the required hardware controls.

(1) No applicable emission limitation. Where the re-
quirements of the department do not contain an emission
limitation for a source or source category, the emission
offset baseline involving such sources shall be actual emis-
sions determined under actual operating conditions for the
previous two (2) vear period. Where the emission limita-
tions required by the department allow greater emissions
than the uncontrolled emission rate of the source, emission
offset credit will be allowed only for control below the un-
controlled emission rate.

{2) Combustion of fuels. The emissions for determining
emission offset credit involving an existing fuel combus-
tion source will be the allowable emissions under the emis-
sion limitation requirements of the department for the type
of fuel being burned at the time the new major source or
major modification application is filed. If the existing
source has switched to a different type of fuel at some
earlier date, any resulting emission reduction {(either actual
or allowabie) shall not be used for emission offset credit. If
the existing source commits to switch to a cleaner fuel at
some future date, emission offset credit based on the
allowable emissions for the fuels involved is not acceptable
unless the permit is conditioned to require the use of a
specified alternative control measure which would achieve
the same degree of emission reduction should the source
switch back to a dirtier fuel at some later date.

(3) Operating hours and source shutdown. A source may
be credited with emission reductions achieved by shutting
down an existing source or permanently curtailing produc-
tion or operating hours below baseline levels provided that
the work force to be affected has been notified in writing
of the proposed shutdown or curtailment. Source shut.
downs and curtailments in production or operating hours
occurring prior to the date the new source application is fil-
ed shall not be used for emission offset credit. However,
where an applicant can establish that it shut down or cur-
tailed production after August 7, 1977, or less than one )
year prior to the date of permit application, whichever is
earlier, and the proposed new source is a replacement for
the shutdown or curtailment, credit for such shutdown or
curtailment may be applied to offset emissions from the
NEW SOurce.

{4) Credit for hydrocarbon substitution. N¢ emission
offset_credit may be allowed for replacing one (1) volatile
orgamic compound with another of lesser photochemical
reactivity, unless the replacement compound is methane,
ethane, 1,1,1-trichloroethane and trichlorofluoroethane.

(5) Banking of emission offset credit. New sources ob-
taining permits by applying offsets after J anuary 16, 1979
may bank offsets that exceed the requirements of
reasonable progress toward attainment for future use. An
owner or operator of an existing source that reduces its
own emissions may bank any resulting reduction beyond
those required by regulation for use under this regulation,
even if the offsets are applied immediately to 2 new source
permit. These banked emissions offsets may be used under
the preconstruction review program required in the Clean

Alr Act as long as these banked emissions are identified
and accounted for in the Commonwealth’s control
strategy. The banked emissions may be used pursuant to
procedures specified in 401 KAR 51:055.

(6) Offset credit for meeting NSPS or NESHAPS.
Where a source is subject to an emission limitation
established in a New Source Performance Standard
{NSPS) or a National Emission Standard for Hazardous
Air Pollutants (NESHAPS) in compliance with Title 401,
Chapters 59 and 57 respectively, and a different emission
limitation required by the department, the more stringent
limitation shall be used as the baseline for determining
credit for emission offsets. The difference in emissions be-
tween NSPS or NESHAPS and other emission limitations
may not be used as offset credit.

{7) Location of offsetting emissions. In the case of emis-
sion offsets involving nitrogen oxides, offsets may be ob-
tained anywhere within the state. For sulfur dioxide, par-
ticulate matter and carbon monoxide, the department shall
require atmospheric simulation modeling to ensure that the
emission offsets provide a positive net air quality benefit.
In the case of emission oifsets involving VOC, offsetting
emissions may be obtained only within the county in which
the source is to be located.

Section 8. Administrative Procedures. The necessary
emission offsets may be proposed either by the owner of
the proposed source or the department. The emission
reduction committed to must be enforceable by the depart-
ment, and must be accomplished by the start-up date of the
new source. If emission reductions are to be obtained in a
state that neighbors the Commonwealth of Kentucky for a
new source 1o be located in the Commonwealth, the emis-
sion reductions committed to must be enforceable by the
neighboring state and/or local agencies and the U.S. EPA,

(1) Source initiated emission offsets. The owner and/or
operator of a source may propose emission offsets which
involve reductions from sources controlled by the owner
(internal emission offsets) and/or reductions from other
sources (external emission offsets). As long as the emission
offsets obtained represent reasonable progress toward at-
tainment, they shall be acceptable. An internal emission
offset shall be made enforceable by inclusion as a condi-
tion of the new source permit. An external emission offset
will not be accepted unless the affected source(s) is subject
to a2 new emission limitation requirement of the depart-
ment to ensure that its emissions will be reduced by a
specified amount in a specified time. The form of the new
emission limitation may be a department regulation,
operating permit condition, or consent or enforcement
order.

(2) Department initiated emission offsets. The depart-
ment may commit to reducing emissions from existing
sources (including mobile sources) to provide a net air
quality benefit in the impact area of the proposed new
source so as to accommodate the proposed new source.
The commitment must be reflected in the emission limita-
tion requirements of the department for the new and ex-
isting sources as required by this section.

Section 9. Source Obligation. (1) Any owner or
operator who constructs or operates an applicable source
or modification not in accordance with the application
submitted pursuant to this regulation or with the terms of
any approval to construct, or any owner or operator of a
source or modification subject to this regulation who com-
mences construction after the effective date of this regula-
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tion without applying for and receiving approval
hereunder, shall be subject to appropriate enforcement ac-
tion.

(2) Approval to construct shall become invalid if con-
struction is not commenced within eighteen (18) months
after receipt of such approval, or if construction is discon-
tinued for a period of eighteen (18) months or more, or if
comstruction is not completed within a reasonable time.
The department may extend the eighteen (18) month period
upon satisfactory showing that an extension is justified.

(3) Approval to construct shall not relieve any owner or
operator of the responsibility to comply fully with ap-
plicable provisions of Title 401, Chapters 50 to 63 and any
other requirements under local, state, or federal law.

{4) At such time that a particular source or modification
becomes a major stationary source or major modification
solely by virtue of a relaxation in any enforceable limita-
tion which was established after August 7, 1980, on the
capacity of the source or modification otherwise to emit a
pollutant, such as a restriction on hours of operation, then
the requirements of this regulation shall apply to the source
or modification as though construction had not yet com-
menced on the source or modification.

APPENDIX A TO 401 KAR 51:052
Significant Pollutant and Emissions Rate

Carbon monoxide: 100 tons per year {tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Particulate matter: 25 tpy

Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy
APPENDIX B TO 401 KAR 51:052
Significant Levels of Air Quality Impact
Annual Averaging Time

Pollutant Average 24-Hour 8-Hour 3-Hour 1-Hour
Sulfur Dioxide Lopg/m® 5 ug/m’ - 25 pg/m® -
Total Suspended

Particulates 1.0 pug/m? — - - -
Nitrogen Dioxide 1.0 ug/m3 —_ — —_ —
Carbon Monoxide — — O.Smg/m3 - ng/m3

JACKIE SWIGART, Secretary
ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15,1982 at 4:30 p.m.
SUBMIT COMMENT TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of

Air Pollution Control, 18 Reilly Road, Frankfort, Xen-
tucky 40601.

See public hearing scheduled on page 973.

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution

401 KAR 51:055. Controlled trading.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation
establishes procedures for the creation, holding, transfer
and use of surplus emission reductions.

Section 1. Applicability. The provisions of this regula-
tion shall apply to sources which emit the following
pollutants: Particulate matter, sulfur dioxide (SO),
volatile organic compounds (VOC), carbon monoxide
(CO), nitrogen oxides (NOx), lead {(Ph), fluoride (F), total
reduced sulfur (TRS), and sulfuric acid mist.

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given them
in 401 KXAR 50:010.

(1) “Emission reduction credit (ERC)”’ means a surplus
emission reduction registered by the department in ac-
cordance with the requirements of this regulation which
represents a decrease in the quantity of a pollutant
discharged from a source below the level specified in Title
401, Chapters 59 and 61, 401 KAR 63:020 or any emission
rate specified as a permit condition by the department.

(2) “Banking’’ means a system for recording ERCs so
that they may be used or transferred for use at a future
date.

(3) “Bubble” means an alternative emission control
strategy where several sources or affected facilities are
regarded as being placed under a hypothetical dome to pro-
duce a single emission point. Sources or affected facilities
under a bubble may reallocate emission decreases and in-
creases as long as the requirements of this regulation are
met.

(4) ““Netting’’ means the use of an ERC to avoid the re-
quirements of Title 401, Chapter 51 by reducing emissions
at a source to compensate for any increased emissions at
the same source.

(5) ““Offset” means the use of an ERC obtained from an
existing source or affected facility to counterbalance the in-
crease in emissions from a new or modified source or af-
fected facility in order to ensure that reasonable further
progress is maintained.

(6) “‘State Implementation Plan (SIP)’’ means the most
recently prepared plan or revision thereof required by Sec-
tion 110 of the Clean Air Act which has been approved by
U.S. EPA.

(7) “Actual emissions’” means the actual rate of emis-
sions of a pollutant from an affected facility as determined
in accordance with the following:

(a) Actual emissions as of a particular date shall equal
the average rate, in tons per year, at which the affected
facility actually emitted the pollutant during a two (2) year
period which precedes the particular date and which is
representative of normal source operation. The depart-
ment shall allow the use of a different time period upon a
determination that it is more representative of normal
source operation. Actual emissions shall be calculated us-
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ing the actual operating hours, production rates, and types
of materials processed, stored or combusted during the
selected time period.

(b) For any affected facility which has not yet begun
normal operation on the particular date on which an ap-
plication for credit is submitted, actual emissions shall
equal the potential to emit of the unit on that date. )

(8) ““Reasonable further progress”’ means annual in-
cremental reductions in emissions of the applicable air
pollutant which are sufficient, in the judgment .Of the
depariment and the U.S. EPA, to provide for attainment
of the applicable ambient air quality standard by the date
specified in 401 KAR 51:010, Section 2.

Section 3. Application Procedures. (1) Any owner or
operator of a source at which a reduction in emissions has
occurraed or will occur may apply for creation of an ERCin
accordance with the requirements of this regulation.

(2) Any owner or operator shall apply for creation of an
ERC on appropriate forms supplied by the department.

(3) Applications requesting creation of an ERC based on
emission reductions that have already occurred are subject
10 the following:

(a) No application may be submitted for emission reduc-
tions which occurred prior to January 6, 1975.

(b) For emission reductions which occurred between
January 6, 1975 and the effective date of this regulation,
applications must be submitted within six (6) months after
the effective date of this regulation.

(c) For emission reductions which occur after the effec-
tive date of this regulation, applications must be submitted
within one (1) year from the effective date of these reduc-
tioms.

(4) Applications requesting an ERC for emission reduc-
tions that have not occurred at the time of application will
be reviewed by the department and conditionally approved
or denied. An ERC will be registered only after the reduc-
tion has taken place.

(5) Before an ERC may be created, the source owner or
operator must obtain a revised operating permit which in-
cludes specific quantifiable and enforceable emission limits
reflecting the reduced emissions.

Section 4. Creation of Emission Reduction Credits. No
ERC may be created unless the following criteria are met:

{1) The emission level after the reduction must be en-
forceable by means of a permit condition or consent order.

{2) The emission reduction must represent a real and
permanent decrease in emissions below the applicable
baseline level. The baseline used for reviewing emissions
reductions shall be actual emissions determined as follows:

(a) If emissions from the source are separately identified
in the emission inventory used in the State’s SIP
demonstration of attainment of the national ambient air
quality standards, the baseline will be the emissions at-
tributed to the source in the latest SIP revision.

(b) If emissions from the source are not separately iden-
tified in the State’s SIP demonstration of attainment of the
national ambient air quality standards, the baseline will be
the average emissions calculated from the operating history
of the source or affected facility for the past two (2) years
before application is filed. If historical data for the past
two (2) years are deemed inadequate by the department,
action on an application may be deferred for up to one (1)
year while operating data are compiled by the applicant.
The source shall demonstrate to the department’s satisfac-
tion that the baseline emissions are best estimates.
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(3) An applicant proposing an emission decrease from
process curtailments or source shutdowns must
demonstrate that the proposed decrease will not be negated
by emission increases occurring at other sources in the im-
mediate vicinity in response to the applicant’s curtailment
or shutdown.

Section 5. Confirmation of Emission Reduction
Credits. (1) To confirm emission reductions, the depart-
ment may require source tests, continuous monitors or any
other means of calculation approved by the department.

(2) In cases where the department determines that the
emission reduction estimates made by the applicant are in-
correct, the department reserves the right to grant ERCs
for a smaller quantity of emission reductions than re-
quested.

(3) After all of the requirements of this regulation have
been met and the emission reduction has actually occurred,

the department will register an ERC in the records kept for
that purpose.

Section 6. Special Regquirements. For those non-
attainment areas in the Commonwealth of Kentucky
without fully or conditionally approved SIPs, the follow-
ing requirements shall be met:

(1) All affected facilities to be used in creating ERCs, for
which reasonably available control technology (RACT) has
not already been defined, and which are part of a source
with potential emissions exceeding 100 tons per year shall
be required to use a level of control which shall represent
RACT. The RACT level of control shall be used as a
baseline for computing the ERC. If the transaction covers
two (2) or more sources, only those sources whose combin-
ed potential emissions exceed 100 tons per year shall be re-
quired to use RACT emission levels as the basis for
calculating ERCs.

{2) Owners or operators of sources whose potential
emissions are equal to or less than 100 tons per year shall:

{a) Use RACT limits in accordance with subsection (1)
of this section, which shall be used as the baseline for
calculating the ERC; or

(b) Use the baseline established under Section 4(2). If the
source owner or operator uses the baseline under Section
4(2), he shall be required by the department to produce
emission reductions to meet any future RACT re-
quirements imposed on the source.

(3) No new emission limits shall be imposed on sources
that use RACT under subsection (2)(a) of this section from
the date the ERC is registered for a period of time consis-
tent with the statutory deadlines for attainment of ambient
air quality standards contained in the Clean Air Act, unless
the department determines that more stringent emission

limits are necessary in order to meet such statutory re-
quirements.

Section 7. Planned Future Control Requirements. If a
proposed ERC involves emission reductions resulting from
air quality control tactics or technologies which have heen
proposed by U.S. EPA as future control requirements for
sources in identified categories, the department will grant
credit only for reductions which exceed those which would
result from application of those tactics and technologies.

Section 8. Banking of Emission Reduction Credits. (1)
An ERC may be used at the time it is registered or may be
held for future transfer or use, except as provided in
subsection (2) of this section.
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(2) If an ERC is not used within five (5) years from its
registration, control of the ERC will revert to the depart-
menl.

(3) During the time that an ERC is held in the emissions
banking system, its quantity (expressed in tons per year)
will be subject to the following:

(a) Any ERC will be discounted by the department when
a control requirement is adopted after registration of the
ERC which requires additional control of the same type of
emission from the same type of source as represented by
the ERC. The percent reduction in amount of an ERC will
be equal to the difference between the percent reduction re-
quired by the new control requirements and the percent
reduction required by the previous control requirements.
Similarity between types of sources will be determined us-
ing the Standard Industrial Classifications Manual.

(b) If new information becomes available to the depart-
ment which results in more accurate emissions estimates,
the department will adjust the value of affected ERCs ac-
cordingly.

(¢) tf an owner or operator of a source who created an
ERC fails to comply with the requirements of the revised
permit resulting from creating the ERC, the department
shall adjust the quantity of ERCs registered in the banking
system for that owner or operator.

Section 9. Transfer of Emissions Reduction Credits. An
ERC may be transferred in whole or in part by any means
of conveyance permitted by the laws of the Com-
monwealth of Kentucky. The role of the department in
trading of an ERC will be limited to providing information
on the documentation and registration of ERCs. No
transfer shall be effective until the department is notified
thereof in writing, confirms receipt of the notice, and notes
the transfer of ownership in the department registry for
that purpose.

Section 10. Use of Emission Reduction Credits. (H
Registered ERCs may be used in accordance with this
regulation (o establish alternative emission limits (bub-
bles), to offset increased emissions from new or modified
sources or o use netting to avoid new source review.

(2) Application for use of ERCs shall be made on forms
provided by the department.

(3) Before an ERC may be used, the source owner or
operator must obtain a revised operating permit which in-
cludes specific quantifiable emission limits.

(4) Use of an ERC shall be allowed only in transactions
where emissions being exchanged are in the same criteria
pollutant category. Hazardous and non-hazardous emis-
sions may only be traded against each other if the hazar-
dous emission is decreased. Coke oven emissions may only
be traded against other particulate emissions if the coke
oven emissions decrease.

{(5) No use of an ERC may allow a new or modified
source to exceed the standards of performance in 40 CFR
60, filed by reference in 401 KAR 50:015, Title 401,
Chapter 57 or 59, or those standards defined by lowest
achievable emission rate (LAER) or best available control
technology (BACT) for those sources to which such stan-
dards apply.

Section 11. Air Quality Modeling Requirements. (1) No
air quality modeling or SIP revision under Section 16 shall
be required for use of ERCs representing stack emissions
of particulate matter and sulfur dioxide if all of the follow-
ing conditions are met:
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(a) The relevant affected facilities are in the same im-
mediate vicinity; i.e., the distance between any of the af-
fected facilities shall be no greater than 250 meters; and

(b) The relevant emission points are of similar effective
stack height; i.e., the effective stack height at which the in-
crease occurs must be as high, or higher, than the effective
stack height at which the decrease occurs.

(2) Only limited modeling will be necessary for use of
ERCs for trades where total emissions do not increase, and
will not cause a significantly different air quality impact as
compared to the original affected facilities. A “‘significant-
ly different impact’ is one (1) that equals or exceeds the
levels specified in Appendix A to this regulation for af-
fected facilities in areas specified as non-attainment in 401
KAR 51:010 or Appendix B of this regulation for affected
facilities in attainment and unclassified areas so designated
in 401 KAR 51:010. The limited modeling need only in-
clude the affected facilities involved in creating and using
the ERCs.

(3) For use of all other ERCs representing emissions
which do not meet the conditions of subsections (I)and (2)
of this section, diffusion modeling considering all sources
in the area of impact will be required as follows:

(a) Modeling must show that use of the ERC will neither
create a new violation of the ambient air quality standards
nor interfere with reasonable further progress, as deter-
mined by the department, toward attaining the national
ambient air quality standards as planned in the SIP; and

(b) Modcling must show that use of the ERC will not
create a violation of a prevention of significant deteriora-
tion increment as defined in 401 KAR 51:017 in attainment
or unclassified area.

(4) No air quality modeling or SIP revision under Sec-
tion 16 shall be required for use of ERCs representing stack
emissions of volatile organic compounds (VOC) or
nitrogen oxides (NOx).

(5) No SIP revision under Section 16 shall be required
for use of ERCs representing stack emissions of particulate
matter and sulfur dioxide if an appropriate air guality
model as specified in ““Guidelines on Air Quality Models,”
filed by reference in 401 KAR 50:015, or a modeling pro-

cedure approved by U.S. EPA for the purpose of this
subsection, is used.

Section 12. Use of Emission Reduction Credits in Off-
sets and Netting. All ERCs created according to this
regulation may be used by source owners and operators to
meet the requirements of 401 KAR 51:017 and 401 KAR
51:052. ERCs representing stack emissions of volatile
organic compounds (VOC) shall be available for use only

by sources located in the county in which the ERCs were
created.

Section 13. Alternative Emission Standards (Bubbles).
(1) The owner of a source, or the owners of two (2) or more
different sources, may propose a bubble which establishes
g]}ternative standards for the sources included in the bub-

e.

(2) Total allowable emissions from a bubble will be
determined as follows:

(a) The total emissions from a bubble excluded from SIP
revision requirements under Section 16 may not exceed the
arithmetic sum of the baseline level of emissions determin-
ed for each source under Section 4(2) or Section 6.

(b) Total emissions from a bubble approved as a SIP
revision may exceed the sum of the baseline level of emis-
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sions determined for each source under Section 4(2) or Sec-
tion 6.

(3) The total allowable emissions determined under
subsection (2) of this section may be reallocated among af-
fecied facilities included in the bubble in accordance with
the reguirements for creating, transferring, and using
ERCs contained in this regulation.

(4) Source specific alternative emission standards shall
be incorporated by the department into operating permits
for the affected sources.

(5) Compliance status of sources:

{a) Only sources which are in compliance with all ap-
plicable air quality regulations of the department may ap-
ply for alternative emission limits under this regulation. To
be in compliance, a source owner or operator must:

1. Demonstrate that all affected facilities involved in
the proposed trade are in compliance with applicable
regulations at the time an application is submitted;

2. Demonstrate that the source is meeting the re-
guirements of a legally enforceable compliance schedule
for all affected facilities involved in the proposed trade; or

3. For a source out of compliance, be subject to a legal-
ly enforceable compliance schedule which ensures com-
pliance with alternative standards for all affected facilities
involved in the proposed trade and otherwise meets the re-
quirements of the Clean Air Act.

(b) Submission of an application for a bubble will not
affect any existing obligation of a source to comply with
applicable laws, regulations and orders unless the depart-
ment issues an order specifically extending a compliance
schedule. No such order may extend compliance schedules
beyond mandatory attainment dates in the Clean Air Act,
or interfere with reasonable further progress as required by
the department.

(¢} No alternative emission standard will be established
for a source which is presently subject to federal enforce-
ment action unless the U.S. EPA approves the alternative
standard and the schedule for meeting it. As used in this
paragraph, “‘federal enforcement action” means any of
the following actions under the applicable sections of the
Clean Alr Act:

1. Order issued under section 113(a).

2. Civil action {iled under section 113(b).

3. Criminal actions filed under section 113(c).

4. Notice imposing noncompliance penalties issued
under section 120.

5. Citizen suit filed under section 304.

{(d) Upon receiving notice from the department that a
new or more restrictive emission standard has become ap-
plicable to any affected facility included in a bubble under
this section, the owner or owners of those affected facilities
shall submit revised permit applications. The revised ap-
plications must demonstrate either reductions in total bub-
ble emissions, or use of ERCs which are equal to or greater
than the reduction required to comply with the new emis-
sion standards. If the owners or operators of an affected
facility do not submit permit applications that demonstrate
the necessary reductions, the department shall issue an
order requiring compliance with the new or more restric-
tive emission standards. The requirements of this
paragraph shall not apply to sources under Section 6(3).

Section 14. Public Participation. For purposes of public
notification and opportunity for public comment the
department shall follow the requirements of 401 KAR
50:035 for all applications for the use of ERCs.
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Section 15. Transmittals to U.S. EPA. The department
will transmit copies of the following documents to the U.S.
EPA promptly after the documents are prepared:

(1) Copies of public notices and supporting documents
relating to proposed department action on applications for
use of an ERC.

(2) Copies of permits reflecting department approval of
use of an ERC, including data on emission limits before
and after the approval.

Section 16. Amendments to the SIP; Requirements for
Exemptions. (1) The department will approve proposed use
of the ERC without action to formally amend the SIP if all
of the following conditions are met:

(a) The proposal complies with all of the requirements
of this regulation;

{(b) Total emissions do not increase;

(c) The sources affected by the proposal are included in
the SIP emissions inventory;

(d) The proposal has been exempted from modeling re-
quirements under Section 11(1) or involves sources whose
combined total potential to emit is less than 100 tons per
year; and

(e) The proposal includes only stack emissions.

(2) The department will approve use of an ERC without
action to formally amend the SIP if the transaction in-
volves emissions of volatile organic compounds (VOC) or
nitrogen oxides (NO), if total actual emissions do not in-
crease, and if all other requirements of this regulation are
met.

(3) The department will approve the use of an ERC
without action to formally amend the SIP for transactions
involving fugitive emissions if:

{a) Total actual emissions do not increase;

(b) All other requirements of this regulation are met;

(¢c) Fugitive emissions from processes are traded against
similar sources;

(d) Stack emissions are traded against those fugitive
emissions which can reasonably be represented by a stack
emission dispersion pattern; and

(e) For those fugitive emissions which cannot be
reasonably represented by a stack emission dispersion pat-
tern, the source shall agree to conduct post-approval
monitoring to assure that the predicted improvement in air
quality has occurred and shall use the additional control
measures as shall be necessary to cause such improvement
to occur.

(4) All other proposals for using ERCs shall be submit-
ted to the U.S. EPA and approved as a SIP revision.

APPENDIX A TO 401 KAR 51:055
Significance Levels for Non-Attainment Areas

Averaging Time (Hours)

Polluam  Annual 24 8 . 3 !
S0z 1.0 pg/m? 5 ug/m’ 25 ug/m’

TSP 1.0 ug/m? S ug/m’

NO2 1.0 ug/m?

Cco 0.5mg/m? 2mg/m’
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APPENDIX B TO 401 KAR 51:055
Significance Levels for Attainment and Unclassified Areas

Averaging Time (Hours)

Pollutant Annual 24 8 3 1
SOz 1.0 pg/m? 13 ug/m’ 25 ug/m?

TSP 1.0 ug/m? 10 yg/m?

NO2 1.0 pg/m?

co 575 mg/m’ 2mg/m?

JACKIE SWIGART, Secretary

ADOPTED: March 15, 1982

RECEIVED BY LRC: March 15, 1982 at 4:30 p.m.

SUBMIT COMMENT TQO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution

401 KAR 63:031. Leaks from gasoline tank trucks.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Department for Natural Resources and Environmental
Protection to prescribe regulations for the prevention,
abatement, and control of air pollution. This regulation
provides for the control of volatile organic compound
emissions from leaks from gasoline tank trucks.

Section 1. Applicability. (1) The provisions of this
regulation shall apply to each affected facility which loads
or unloads gasoline on or after November 1, 1982.

(2) The provisions of this regulation shall not apply to
affected facilities which are subject to the regulations of a
local air pollution control district within the Com-
monwealth of Kentucky which have been approved by the
department and the U.S. EPA.

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given to
them in 401 KAR 50:010, 401 KAR 61:055, 401 KAR
61:056, and 401 KAR 61:085.

(1) ““Affected facility’’ means gasoline tank trucks that
are equipped for vapor collection and which load or
unload at bulk terminals regulated by 401 KAR 59:100 or
401 KAR 61:055, bulk plants in urban counties regulated
by 401 KAR 59:101 or 401 KAR 61:056, and service sta-
tions regulated by 401 KAR 59:175 or 401 KAR 61:085.

(2) “Volatile organic compounds” means chemical com-
pounds of carbon (excluding methane, ethane, carbon
monoxide, carbon dioxide, carbonic acid, metallic car-
bides, and ammonium carbonate) which have a vapor
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pressure greater than one-tenth (0.1) mm Hg at conditions
of twenty (20) degrees Celsius and 760 mm Hg.

(3) ““LEL”’ means lower explosive limit, measured as
propane.

(4) “Kentucky pressure-vacuum test sticker’” means a
sticker which is issued each year by the department, in ac-
cordance with the provisions of Section 5, 1o the owner or
operator of a gasoline tank truck subject to this regulation
or which may be issued by a local air pollution control
district within the Commonwealth of Kentucky with an
equivalent regulation approved by the department and the
U.S. EPA. This sticker indicates the compliance of the
gasoline tank truck as witnessed by the department with
the standard in Section 3(1) or compliance with a program
determined equivalent by the department but administered
by another state in which the gasoline tank truck is based.

Section 3. Standard for Volatile Organic Compounds.
(1) No owner or operator of a gasoline tank truck subject
to this regulation shall allow loading or unloading unless
the gasoline tank truck has a valid Kentucky pressure-
vacuum test sticker attached and visibly displayed. This
sticker indicates that the gasoline tank truck and its vapor
collection system have been tested as having a pressure
change of no more than seventy-five (75) mm water (three
(3) in. water) in five (5) minutes when pressurized to 450
mm water (eighteen (18) in. water) or evacuated to 150 mm
water (six (6) in. water) using the test procedure referenced
in Section 4. The sticker shall be attached to the tank,
located near the Department of Transportation Certifica-
tion plate, and clearly visible.

(2) During loading or unloading operations at regulated
service stations, bulk plants in urban counties, and bulk
terminals, there shall be no reading greater than or equal to
100 percent of the lower explosive limit (LEL, measured as
propane) at a distance of 2.5 centimeters around the
perimeter of a potential leak source as detected by a com-
bustible gas detector using the test procedure referenced in
Section 4.

(3) During loading or unloading at service stations, bulk
plants in urban counties, and bulk terminals, there shall be
no avoidable visible liquid leaks.

Section 4. Compliance. (1) The test procedure as defin-
ed in Appendix A to “Control of Volatile Organic Com-
pound Leaks from Gasoline Tank Trucks and Vapor Col-
lection Systems”” (OAQPS 1.2-119, U.S. EPA, Office of
Air Quality Planning and Standards), filed by reference in
401 KAR 50:015, or an equivalent procedure approved by
the department shall be used to determine compliance with
the standard prescribed in Section 3(1). The owner or
operator of the tank truck shall have the tank truck tested
annually in the presence of a representative from the
department and shall maintain records of test data, date of
testing, identification of tank truck, type of repair, retest
data and date. Records shall be maintained by the owner or
operator for two (2) years after the date of testing and
made available upon request by the department. The
owner or operator of a gasoline tank truck shall provide
the department ten (10) working days prior notice of the
test to enable the department to have an observer present.

(2) The test procedure as defined in Appendix B to
“Control of Volatile Organic Compound Leaks from
Gasoline Tank Trucks and Vapor Collection Systems’’
(OAQPS 1.2-119, U.S. EPA, Office of Air Quality Plann-
ing and Standards), filed by reference in 401 KAR 50:015,
or an equivalent procedure approved by the department,
shall be used by the department to determine compliance
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with the standard prescribed in Section 3(2) during inspec-
tions conducted pursuant to KRS 224.033(10). Trucks with
leaks greater than or equal to 100 percent of the LEL shall
be repaired and shall pass the pressure and vacuum test
described in Section 3(1) within fifteen (15) days.

Section 5. Sticker Application and Fee. (1) The owner
or operator of a gasoline tank truck subject to this regula-
tion shall apply to the department each year for a sticker.
Applications shall be made on forms prepared by the
department for such purpose. Applications shall be signed
by the corporate president or by another duly authorized
agent of the corporation; or by an equivalently responsible
officer in the case of organizations other than corpora-
tions; or, in other cases, by the source owner or operator;
or, in the case of political subdivisions, by the highest ex-
ecutive or official of such subdivision. Such signature shall
constitute personal affirmation that the statements made in
the application are true and complete. Failure to supply in-
formation required or deemed necessary by the department
shall result in denial of the application. The department
shall deny an application if the applicant wilifully makes
material misstatements in the application. Applications
shall be received by the department at least fifteen (15)
working days before a test.

(2) Any owner or operator who submits an application
for a sticker shall include with the application a certified
check or money order in the amount of the sticker fee
assessed by the department, payable to the Kentucky State
Treasurer. The sticker fee for each gasoline tank truck is
seventy dollars ($70) per year. Retests on current applica-
tions for obtaining a sticker shall not require additional ap-
plications or fees. The fee is ten dollars ($10) for each
gasoline tank truck which is in compliance with a program
determined equivalent by the department, but ad-
ministered by another state in which the gasoline tank
truck is based. The provisions of 401 KAR 50:035 and 401
KAR 50:036 shall not apply to the owner or operator of a
gasoline tank truck subject to this regulation. Sticker fees
are not refundable if 2 sticker is denied or an application is
withdrawn. Fees are payable at the time of application.

(3) Provisions of subsection {2) of this section shall not
apply to publicly owned affected facilities.

JACKIE SWIGART, Secretary

ADOPTED: February 25, 1982

RECEIVED BY LRC: March 2, 1982 at 2:45 p.m.

SUBMIT COMMENTS TO: Mr. Larry Wilson, Super-
visor, Development and Evaluation Branch, Division of
Air Pollution Control, 18 Reilly Road, Frankfort, Ken-
tucky 40601.

See public hearings scheduled on page 973.
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PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance

806 KAR 9:091. Repeal of 806 KAR 9:090.

RELATES TO: KRS 304.9-105

PURSUANT TO: KRS 13.082, 304.2-110

NECESSITY AND FUNCTION: KRS 304.2-110 pro-
vides that the Commissioner of Insurance may make
reasonable rules and regulations necessary for or as an aid
to the effectuation of any provisions of the Kentucky In-
surance Code. KRS 304.9-105(7) requires that a person to
whom a solicitor’s license has been or is to be issued is
regularly employed by a presently licensed resident agent,
or is to be so employed subject to the issuance of the
license. KRS 304.9-110 (now repealed) required a person to
whom a solicitor’s license has been or is to be issued to be a
“full-time employee™ of a licensed resident agent. Because
KRS 304.9-110 has been repealed, and it is no longer re-
quired that the person to whom a solicitor’s license has
been or is to be issued be a full-time employee of a licensed
resident agent, 806 KAR 9:090 is being repealed.

Section 1. 806 KAR 9:090, Solicitor as ““full-time
employee’” defined, is hereby repealed.

DANIEL D. BRISCOE, Commissioner
ADOPTED: March 12, 1982
APPROVED: TRACY FARMER, Secretary
RECEIVED BY LRC: March 12, 1982 at 4:15 p.m.
SUBMIT COMMENT TO: Daniel D. Briscoe, Com-
missioner of Insurance, P.O. Box 517, Frankfort, Ken-
tucky 40602.

See public hearings on page 973.

PUBLICPROTECTION AND REGULATION CABINET
Department of Insurance

806 KAR 12:070. Application requirements.

RELATES TO: KRS 304.14-090, 304.14-120
PURSUANT TO: KRS 13.082, 304.2-110
_NECESSITY AND FUNCTION: KRS 304.2-110 pro-

vides that the Commissioner of Insurance may make
reasonable rules and regulations necessary for or as an aid
to the effectuation of any provisions of the Kentucky In-
surance Code. This regulation requires that an application
for life insurance which was personally solicited by an
agent be signed by the applicant, and further requires the
agent to witness this signature and to certify that the agent
propounded each question to the applicant and accurately
recorded the applicant’s answers.

Section 1. Every application for life insurance solicited
personally by an agent shall have the location where the ap-
plication is signed, the applicant’s signature witnessed by
the soliciting agent, who shall at that time certify that each
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question thereon was propounded by him personally to the
applicant and that the applicant’s answers thereto have
been accurately recorded thereon.

DANIEL D. BRISCOE, Commissioner
ADOPTED: March 12, 1982
APPROVED: TRACY FARMER, Secretary
RECEIVED BY LRC: March 12, 1982 at 4:15 p.m.
SUBMIT COMMENT TO: Daniel D. Briscoe, Com-
missioner of Insurance, P.O. Box 517, Frankfort, Ken-
tucky 40602.

See public hearings on page 973.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Harness Racing Commission

811 KAR 1:205. Guidelines for fairs to qualify for funds

for purses from the Kentucky Harness Racing
Commission.
RELATES TO: KRS 230.630, 230.640, 230.680,

230.690, 230.710, 230.770
PURSUANT TO: KRS 13.082, 230.630
NECESSITY AND FUNCTION: To regulate races and
purses and payments in races conducted at fairs in which
funds for purses are provided by the Kentucky Harness
Racing Commission. The function of this regulation is to
establish mandatory guidelines in order for fairs to qualify

for funds for purses from the Kentucky Harness Racing
Commission.

Section 1. Each fair shall have a safe and adequate
track with entire track, including start and finish lines, visi-
ble to judges and spectators. The track shall be inspected

and approved by a representative of the Kentucky Harness
Racing Commission.

Section 2. All tracks must have a hub rail of some type

to be approved by the Kentucky Harness Racing Commis-
sion.

Section 3. Each fair shall have safe and adequate stalls
for participating horses. If permanent barns are not
available, tents or other tie-in type stalls may be used. This
can be accomplished by knowing the number of “‘ship in”
horses and possibly by stabling some horses off the
grounds in private barns.

Section 4. Nomination fees shall be the same at all
tracks and shall be set by the Kentucky Harness Racing
Commission. From the proceeds therefrom, the Kentucky
Harness Racing Commission shall provide the services of
photo-finish, appropriate advertising, and charter with full
financial accounting to each participating fair at the close
of each racing season. Monies remaining from said
nomination fees shall be carried over to the following year.

Section 5. All fairs shall use licensed presiding judges to
preside over the racing.

Section 6. All fairs shall use a licensed starter with ade-
quate equipment.
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Section 7. The entry fee shall be set by the Kentucky
Harness Racing Commission and same shall be collected
by each fair and used for purses for overnight racing
events, paying starters, paying presiding judges, promoting
fair racing or otherwise as needed in the discretion of the
fair collecting the fee. Each fair shall be responsible for
making a full accounting of the entry fees to the Kentucky
Harness Racing Commission within sixty (60) days of the
completion of the meet.

Section 8. Each fair shall apply to the Kentucky
Harness Racing Commission for a license to race and for
approval of funds by December 15 of the year prior to the
racing year. At the time of application, the request for
pari-mutuel wagering shall be included.

Section 9. All fairs shall have a complete racing pro-
gram to be eligible for funds from the Kentucky Harness
Racing Commission which shall include overnight events
for horses of all ages and classes. Purse distribution shall
be determined by a majority of participating fair
managers, subject to approval of the Kentucky Harness
Racing Commission.

Section 10. The Kentucky Harness Racing Commission
shall award dates and approval of funds by January 15 of
the applicable racing year.

Section 11. Each fair shall have a printed program, and,
if there is pari-mutuel betting, the program shall show
number of starts, number of firsts, seconds and thirds, best
winning time, and money earned.

CARL B. LARSEN, Supervisor

ADOPTED: January 8, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: February 16, 1982 at 8:45 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Carl B. Larsen, Supervisor of Racing, Kentucky
Harness Racing Commission, 1051 H Newtown Road,
Lexington, Kentucky 40511.

DEPARTMENT FOR HUMAN RESOURCES
Bureau for Health Services
Certificate of Need and Licensure Board

902 KAR 20:072. Operation and services; ambulatory
care clinics.

RELATES TO: KRS 216B.010 to 216B.130,
216B.990(1)(2)

PURSUANT TO: KRS 13.082, 216B.040, 216B.105(3)

NECESSITY AND FUNCTION: KRS 216B.040 and
216B.105(3) mandate that the Kentucky Health Facilities
and Health Services Certificate of Need and Licensure
Board regulate health facilities and health services. This
regulation provides for the licensure requirements for the
operation of ambulatory care clinics and the services to be
provided by ambulatory care clinics.

Section 1. Sco_pq of Operations and Services. An am-
bulatory care clinic is an establishment with organized
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medical staffs, permanent facilities and medical services to
provide diagnosis and treatment for patients who have a
variety of medical conditions and do not currently require
inpatient care.

Section 2. Definitions.
care clinic.

“Clinic’”” means ambulatory

Section 3. Administration and Operation. (1) Licensee.

(a) The licensee shall be legally responsible for the clinic
and for compliance with federal, state and local laws and
regulations pertaining to the operation of the clinic.

(b) The licensee shall establish written policies for the
administration and operation of the clinic.

(c) The licensee shall establish lines of authority and
designate the person who will be principally responsible for
the daily operation of the clinics.

(2) Policies.

(a) Administrative policies. The clinic shall have written
administrative policies covering all aspects of the clinic’s
operation, including: )

1. A description of organizational structure, staffing
and allocation of responsibility and accountability;

2. A description of referral linkages with inpatient
facilities and other providers;

3. Policies and procedures for the guidance and control
of personnel performances;

4. A description of services included in the clinic’s pro-

ram;
: 5. A description of the administrative and patient care
records and reports;

6. Procedures to be followed in the storage, handling
and administration of drugs and biologicals; and

7. A policy to specify the provision of emergency
medical services.

(b) Patient rights policies. The clinic shall adopt written
policies regarding the rights and responsibilities of pa-
tients. These patients’ rights policies shall assure that each
patient:

1. Is informed of these rights and of all rules and
regulations governing patient conduct and responsibilities,
including a procedure for handling patient grievances.

2. Is informed of services available at the clinic and of
related charges including any charges not covered under
Medicare, Medicaid, or other third-party payor ar-
rangements.

3. Isinformed of his medical condition, unless medical-
ly contraindicated (as documented in his medical record),
and is afforded the opportunity to participate in the plan-
ning of his medical treatment and to refuse to participate in
experimental research.

4. Is encouraged and assisted to understand and exer-
cise his patient rights; to this end he may voice grievances
and recommend changes in policies and services. Upon the
patient’s request the grievances and recommendations will
be conveyed within a reasonable time to an appropriate
decision making level within the organization which has
authority to take corrective action.

3. lsassured confidential treatment of his records and is
afforded the opportunity to approve or refuse their release
to any individual not involved in his care except as required
by Kentucky law or third-party payment contract.

6. Is treated with consideration, respect, and full
recognition of his dignity and individuality, including
privacy in treatment and in the care of his personal health
needs.

(3) Personnel.

ADMINISTRATIVE REGISTER

(a) The clinic shall have at least one (1) licensed physi-
cian(s) and at least one (1) registered nurse(s) present dur-
ing operating hours. A licensed physician shall be
designated as medical director.

1. Physician. The physician shall be in active practice,
and shall be responsible for all medical aspects of the
center, and shall provide direct medical services in ac-
cordance with the Medical Practice Act, KRS Chapter 311.
Physicians employed by or having an agreement with the
clinic to perform direct medical services shall be qualified
to practice general medicine (e.g., general practitioners,
family practitioners, obstetrician/gynecologists, pediatri-
cians, and internists). Physicians employed by or having an
agreement with the clinic to perform direct medical services
should be members of the medical staff, or hold at least
courtesy staff privileges, at one (1) or more hospitals with
which the clinic has a formal linkage agreement.

2. Nurse. The registered nurse(s) shall provide services
within their respective scope of practice pursuant to KRS
Chapter 314.

(b) In-service training. All clinic personnel shall par-
ticipate in ongoing in-service training programs relating to
their respective job activities. These programs shall include
thorough job orientation for new personnel, regular in-
service training programs, emphasizing professional com-
petence, and the human relationship necessary for effective
health care.

(4) Medical records.

(a) The clinic shall maintain medical records to contain
at least the following:

1. Medical and social history, including data obtainable
from other providers;

2. Description of each medical visit or contact, to in-
clude condition or reason necessitating visit or conlact,
assessment, diagnosis, services provided, medications and
{reatments prescribed, and disposition made;

3. Reports of all physical examinations, laboratory, X-
ray, and other test findings; and

4. Documentation of all referrals made, to include
reason for referral, to whom patient was referred, and any
information obtained from referral source.

(b) Confidentiality of ail patient records shall be main-
tained at all times.

{c) Transfer of records. The clinic shall establish
systematic procedures to assist in continuity of care where
the patient moves to another source of care, and the clinic
shall, upon proper release, transfer medical records or an
abstract thereof when requested.

(d) Retention of records. After patient’s death or
discharge the completed medical record shall be placed in
an inactive file and retained for five (5) years or, in case of
a minor, three (3) years after the patient reaches the age of
majority under state law, whichever is the longest.

(5} Linkage agreements.

(2) The clinic shall have linkages through written
agreements with providers of other levels of care which
may be medically indicated to supplement the services
available in the clinic. These linkages shall include:

1. Hospitals; and

2. Emergency medical transportation services in the ser-
vice area.

(b) Linkage agreements with inpatient care facilities
shall incorporate provisions for appropriate referral and
acceptance of patients from the clinic, provisions for ap-
propriate coordination of discharge planning with clinic
staff, and provisions for the clinic to receive a copy of the
discharge summary for each patient referred to the clinic.

Volurne 8, Number 10~ April 1, 1982



ADMINISTRATIVE REGISTER

(6) Utilization review and medical audit. In order to
determine the appropriateness of the services delivered
there shall be a written plan for utilization review
developed by the clinic which specifies the frequency of
reviews and composition of the body conducting the
review.

Section 4. Provision of Services. (1) Hours of operation
and coverage. Scheduled hours of the clinic’s operation
shall reasonably accommodate the various segments of the
population served. Provisions shall be made for scheduled
evening hours and/or weekend hours.

(2) Basic services. The clinic shall provide directly (ex-
cept as noted) at least the following services:

(a) Medical diagnostic and treatment services of suffi-
ciently broad scope to accommodate the basic health needs
(including prenatal and postnatal care) of all age groups;

(b) Emergency services.

1. The clinic shall provide emergency medical services
during the regularly scheduled hours for treatment of in-
juries and minor trauma.

2. The clinic shall post in a conspicuous area at the en-
trance, visible from the outside of the clinic, the hours that
emergency medical services will be available in the clinic
and where emergency medical services not provided by the
clinic can be obtained during and after the clinic’s regular
scheduled hours of operation.

1133

(c) Preventive health services of sufficiently broad scope
to provide for the usual and expected health needs of per-
sons in all age groups;

(d) Education in the appropriate use of health services
and in the contribution each individual can make to the
maintenance of his own health;

(¢) Chronic illness management; and

(f) Laboratory, X-ray and {reatment services provided
directly or arranged through other providers.

(3) Telephone screening and referral. The clinic shall
provide telephone screening and referral services for pro-

spective patients after regularly scheduled hours of opera-
tion.

Section 5. 902 KAR 20:070E and 902 KAR 20:070, Out-
patient clinics and ambulatory care facilities, and 902 KAR
20:075E and 902 KAR 20:075, Outpatient clinics and am-
bulatory care services, are hereby repealed.

FRANK W. BURKE, Sr., Chairman

ADOPTED: January 20, 1982

APPROVED: W.GRADY STUMBO, Secretary

RECEIVED BY LRC: March 10, 1982 at 1 p.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Frank W. Burke, Sr., Chairman, Kentucky Health
Facilities and Health Services, Certificate of Need and
Licensure Board, 275 East Main Street, Frankfort, Ken-
tucky 40621.

ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE

Minutes of the March 1, 1982 Meeting

{(Subject to subcommittes approval at the April 7, 1982
mesting.)

The Administrative Regulation Review Subcom-
mittee held its regular meeting on Monday, March 1,
1982, at 10 a.m., in Room 110 of the Capitol Annex. Pre-
sent were:

Members: Representative William T. Brinkley, Chair-
man; Senators James Bunning and Helen Garrett; and
Representatives James E. Bruce and Albert Robinson.

Guests: Billy Hunt, Kentucky Teachers’ Retirement
System; Mohammad Alauddin, Ken Hahn, Steve
Taylor, Joshua Santana, and Steve Blanton, Depart-
ment for Natural Resources and Environmental Protec-
tion; Ronda Paul, Department of Banking and
Securities; Ellen Krutcher, Public Service Commission;
J. D. Wolf, Department of Agriculture; T. Wayne Still,
University of Kentucky; A. R. Romine, Department of
Transportation; Judy Hower, Department of Energy;
David Alien, Donna Kaye Smith, Ked Fitzpatrick,
Sharon Rodriguez, Jim Thompson, and Greg Lawther,
Department for Human Resources; Sharon
Weisenbeck, Patricia Howard, and Martin Glazer, State
Board of Nursing; Cattie Lou Miller, Department of
Finance; Ray Kring, Kentucky Chamber of Commerce;
Paul _Davis, Kentucky Pharmacists Association; Jim
Ludwiczak, Green Coal Company; Charles Brown,
Texas Gas Trans. Corp.: Scott Smith, McCoy and Mc-
Coy; Eugene Mooney, Addington; Mark Morgan; John

Reed, Kentucky Flood Control Advisory Commission;
John Nuckols; Ron Sanders; Judith Greer; and Tim
Murphy, Kentucky Rivers Coalition.

Staff: Susan Harding, Cindy De Reamer, O. Joseph
Hood, Garnett Evins and Scott Payton.

Press: John Robb and Travis Shields, WLEX-TV; Al
Cross, Courier-Journal; Herb Sparrow, Associated
Press.

Chairman Brinkiey announced that a quorum was
present and called the meeting to order. )

The subcommittee took no action on the following
emergency regulations:

PUBLIC PROTECTION AND REGULATION CABINET
Public Service Commission
Utilities
807 KAR 5:006E. General rules.

DEPARTMENT FOR HUMAN RESOURCES
Bureau for Health Services
Emergency Medical Services
902 KAR 14:015E. Salary payment assistance. (Senator
Bunning and Representative Robinson voiced their objec-
tion to the regulation.
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Bureau for Manpower Services

Human Services

903 KAR 2:010E. Weatherization Assistance Program.
Public Assistance

904 KAR 2:016E. Standards for need and amount;
AFDC.

904 KAR 2:040E. Procedures for determining initial and
continuing eligibility.
Food Stamp Program

904 KAR 3:045E. Coupon issuance procedures.

The foliowing regulation was deferred at the request of
the issuing agency:

PUBLIC PROTECTION AND REGULATION CABINET
Public Service Commission
Utilities
807 KAR 5:054. Small power production and cogenera-
tion.

The following regulations were deferred by the subcom-
mittee:

DEPARTMENT OF FINANCE
Division of Occupations and Professions
Real Estate Commission
201 KAR 11:045. Written offers to be submitted to
owner-client.

PUBLIC PROTECTION AND REGULATION CABINET
Public Service Commission

Utilities

807 KAR 5:001. Rules of procedure.

807 KAR 5:006. General rules.

807 KAR 5:016. Advertising.

807 KAR 5:021. Gas.

807 KAR 5:026. Gas service; service lines.

807 KAR 5:031. Gas well determinations.

807 KAR 5:041. Electric.

807 KAR 5:048. Prohibition of master metering.

807 KAR 5:051. Electric consumer information.

807 KAR 5:056. Fuel adjustment clause.

807 KAR 5:061. Telephone.

807 KAR 5:066. Water.

807 KAR 5:071. Sewage.

807 KAR 5:076. Alternative rate adjustment procedure
for small utilities.

DEPARTMENT FOR HUMAN RESQURCES
Bureau for Health Services
Certificate of Need and Licensure Board

802 KAR 20:135. Certificate of need application fee
schedule.

After opposing testimony was presented by Mark
Morgan, Tim Murphy, and John Nuckols, the following
regulations were accepted by the subcommitice and
ordered filed:

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Surface Mining and Reclamation

Oil Shale Operations

405 KAR 30:010. Definitions.

405 KAR 30:020. General provisions.

405 KAR 30:040. Amount and duration of performance
bonds.

405 KAR 30:0680. Form, terms and conditions of per-
formance bonds and liability insurance.

405 KAR 30:070. Procedures, criteria and schedule tor
release of performance bonds.

405 KAR 30:080. Bond forfeiture.

405 KAR 30:090. General provisions for inspection and
enforcement.

405 KAR 30:100. Enforcement.

405 KAR 30:110. Public participation in inspection and
enforcement.

405 KAR 30:140. Written approval required for transfer
of permit; successor in interest.

405 KAR 30:150. Oil shale records open to public inspec-
tion; confidential nature of certain data.

405 KAR 30:170. Citizen demands for enforcement.

405 KAR 30:180. Petitions for rulemaking.

405 KAR 30:190. Process and criteria for designating
lands unsuitable for oil shale operations.

405 KAR 30:200. Petition requirements to designate
lands unsuitable.

405 KAR 30:210. Signs and markers.

405 KAR 30:220. Postmining land use.

405 KAR 30:230. Air resources protection.

405 KAR 30:240. Protection of fish, wildlife, and related
environmental values.

405 KAR 30:250. Use of explosives.

405 KAR 30:260. Access roads, haul roads, overland
conveyor systems, pipelines, and other transport facilities.

405 KAR 30:270. Casting and sealing of drilled holes.

405 KAR 30:280. Prime farm land.

405 KAR 30:280. Topsoil.

405 KAR 30:300. Protection of the hydrologic system.

405 KAR 30:310. Diversion of flows and water
withdrawal.

405 KAR 30:320. Water quality standards, effluent
limitations, and monitoring.

405 KAR 30:330. Sediment control measures.

405 KAR 30:340. Leachate control.

405 KAR 30:350. Permanent impoundments.

405 KAR 30:390. Backfilling and grading.

405 KAR 30:400. Revegetation.

405 KAR 30:410. In situ operations.

In a discussion of amending material adopted by
reference in 200 KAR 5:302, Management and pro-
cedures manual, Cattie Lou Miller of the Department of
Finance agreed to withdraw the proposed amendment.

The following regulations were accepted by the sub-

~ commitiee and ordered filed:

< AGRICULTURAL EXPERIMENT STATION
Seed

12 KAR 1:020. Noxious weed seed.

12 KAR 1:105. Schedule of charges.

TEACHERS’ RETIREMENT SYSTEM
General Rules

102 KAR 1:057. Credit for military service.

102 KAR 1:190. Types of investments.
102 KAR 1:195. Payroli reports.
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DEPARTMENT OF FINANCE
Division of Occupations and Professions
Real Estate Commission
201 KAR 11.016. Repeal of 201 KAR 11:015.
Board of Nursing Education and Nurse Registration
201 KAR 20:070. Licensure by examination.
201 KAR 20:110. Licensure by endorsement.

CABINET FOR DEVELOPMENT
Department of Agriculture
Livestock Sanitation
302 KAR 20:110. Treatment of imported mares.
302 KAR 20:120. Treatment of imported stallions.

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Hazardous Material and Waste Management

401 KAR 2:101. Standards for landfarming facilities.

(As Amended.)

DEPARTMENT OF TRANSPORTATION
Bureau of Highways
Traffic

603 KAR 5:070. Truck dimension limits.
603 KAR 5:096. Highway classifications.

DEPARTMENT OF BANKING AND SECURITIES
Finance Charges
808 KAR 4:020. Compliance with Federal Consumer
Credit Protection Act. (As Amended.)
Securities
808 KAR 10:200. Investment advisers’ minimum 4-
quid capitalization.

DEPARTMENT FOR HUMAN RESOURCES
Bureau for Social Insurance
Medical Assistance
904 KAR 1:022. Skilled nursing facility services.
904 KAR 1:024. Intermediate care facility services.

On motion of Senator Bunning, seconded by Senator
Garrett, the meeting was adjourned at 12:30 p.m. until
April 7, 1982, at 10:00 a.m. in Room 103 of the Capitol
Annex.
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Emergency
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103 KAR 35:020E
200 KAR  2:006E
200 KAR 5:308E
Replaced
401 KAR 51:016E
401 KAR 51:051E
807 KAR 5:001E
807 KAR 5:006E
807 KAR 5:011E
807 KAR 5:016E
807 KAR 5:021E
807 KAR 5:026E
807 KAR 5:031E
807 KAR 5:036E
807 KAR 5:041E
807 KAR 5:046E
807 KAR 5:051E
807 KAR 5:056E
807 KAR 5:061E
807 KAR 5:066E
807 KAR 5:071E
815 KAR 20:030E
902 KAR 14:005E
902 KAR 14:015E
902 KAR 20:025E
902 KAR 20:047E
902 KAR 20:050E
902 KAR 20:057E

Emergency
Regulation

301 KAR 2:046E
Expired
302 KAR 20:110E
302 KAR 20:120E
303 KAR 1:100E
405 KAR 1:005E
405 KAR 3:005E
405 KAR  7:020E
405 KAR 7:030E
405 KAR 7:040E
405 KAR 7:060E
405 KAR 7:080E
405 KAR 7:090E
405 KAR 7:100E
405 KAR 7:110E
405 KAR 8:010E
405 KAR 8:020E
405 KAR 8:030E
405 KAR 8:040E
405 KAR 8:050E
405 KAR 10:010E
405 KAR 10:020E
405 KAR 10:030E
405 KAR 10:040E
4056 KAR 10:050E
405 KAR 12:010E
405 KAR 12:020E
405 KAR 12:030E
405 KAR 16:010E
405 KAR 16:020E
405 KAR 16:030E
405 KAR 16:040E
405 KAR 16:050E
405 KAR 16:060E

Locator Index— Effective Dates

7 Ky.R.
Page No.

3%4
288
395

293
293
709
714
721
725
726
735
737
738
739
746
746
747
748
753
758
898
396
397
106
136
138
154

8 Ky.R.
Page No.
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NOTE: Emergency regulations expire upon being repealed, replaced
or sine die adjournment of the next regular session of the General Assembly.

Effective
Date

10-6-80
94-80
9-19-80
10-7-81
9-11-80
9-11-80
3-4-81
34-81
3-4-81
3481
34-81
34-81
3-4-81
3-4-81
3481
3-4-81
3-4-81
3-4-81
3-4-81
3-4-81
3-4-81

Effective
Date

7-31-81
12-8-81
12-23-81
12-23-81
8-5-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81

Volume 7

Emergency 7 Ky.R. Effective
Regulation Page No. Date
902 KAR 20:070E 165 8-8-80
902 KAR 20:075E 172 8-8-80
904 KAR  1:020E 587 1-7-81
Replaced 910 7-1-81
904 KAR 1:022E 802 4-1-81
Replaced 857 3182
904 KAR 1:024E 804 - 4181
Replaced 857 3-1-82
904 KAR 2:007E 897 4-27-81
7 Ky.R. Effective
Regulation Page No. Date
201 KAR 19:025
Amended 913 9-2-81
201 KAR 19:035
Amended 913 9-2-81
201 KAR 19:040
Amended 913 9-2-81
201 KAR 19:045
Repealed 913 9-2-81
201 KAR 19:085
Amended 914 9-2-81
401 KAR 59:250 937
Withdrawn 8-18-81
401 KAR 59:255 939 9-2-81
723 KAR 1:005
Amended 49
Withdrawn 9-1-81
Volume 8
Emergency 8 Ky.R. Effective
Regulation Page No. Date
405 KAR 16:070E 701 12-29-81
405 KAR 16:080E 701 12-29-81
405 KAR 16:090E 703 12-29-81
405 KAR 16:100E 704 12-29-81
405 KAR 16:110E 705 12-29-81
405 KAR 16:120E 706 12-29-81
405 KAR 16:130E 709 12-28-81
405 KAR 16:140E 712 12-29-81
405 KAR 16:150E 714 12-29-81
405 KAR 16:160E 714 12-28-81
405 KAR 16:170E 715 12-29-81
405 KAR 16:180E 716 12-29-81
405 KAR 16:190E 716 12-29-81
405 KAR 16:200E 718 12-28-81
405 KAR 16:210E 721 12-29-81
405 KAR 16:220E 723 12-29-81
405 KAR 16:250E 725 12-29-81
405 KAR 18:010E 725 12-29-81
405 KAR 18:020E 726 12-28-81
405 KAR 18:030E 726 12-28-81
405 KAR 18:040E 727 12-29-81
405 KAR 18:050E 728 12-28-81
405 KAR 18:060E 729 12-29-81
405 KAR 18:070E 731 12-29-81
405 KAR 18:080E 732 12-29-81
405 KAR 18:090E 733 12-29-81
405 KAR 18:100E 735 12-29-81
405 KAR 18:110E 736 12-29-81
405 KAR 18:120E 737 12-29-81
405 KAR 18:130E 739 12-29-81
405 KAR 18:140E 742 12-29-81
405 KAR 18:150E 744 12-29-81
405 KAR 18:160E 744 12-29-81
405 KAR 18:170E 745 12-29-81

Regulation

807 KAR 5:067
810 KAR 1:018
Amended

Withdrawn
Amended
Rejected
Resubmitted
Rejected
815 KAR 7:050
815 KAR 20:030
Amended
Rejected
815 KAR 20:050
Amended
Amended
815 KAR 20:141
Amended
Amended -
Withdrawn
904 KAR 1:022
Amended
904 KAR 1:024
Amended
Amended
904 KAR 1:060
Amended
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405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR 24:040E
603 KAR 5:110E
Replaced
807 KAR  5:006E
902 KAR 14:015E
902 KAR 20:007E
Repealed
902 KAR 20:010E
Repealed
902 KAR 20:015E
Repealed
902 KAR 20:017E
Repealed
902 KAR 20:020E
Repealed
902 KAR 20:030E
Repealed

18:180E
18:190E
18:200E
18:210E
18:220E
18:230E
18:260E
20:010E
20:020E
20:030E
20:040E
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20:080E
24:020E
24:030E
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256
672
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Effective
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12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81
12-29-81

~
L o e
i I i 4

OOFIJQO.‘¢'
BR QR @ 00660k 00K00d

-~ ~ -
IR e
OB OB M- 00— - 5w

o
=



Emergency
Regulation

902 KAR 20:035E
Repealed
902 KAR 20:040E
Repealed
902 KAR 20:045E
Repealed
902 KAR 20:055E
Repealed
902 KAR 20:059E
Repealed
902 KAR 20:065E
Repealed
902 KAR 20:077E
Repealed
902 KAR 20:080E
Repealed
902 KAR 20:085E
Repealed
902 KAR 20:090E
Repealed
902 KAR 20:095E
Repealed
902 KAR 20:100E
Repealed
902 KAR 20:105E
Repealed
902 KAR 20:110E
Repealed
903 KAR 2:010E
904 KAR  1:003E
Repealed
904 KAR  1:004E
Amended
Replaced
904 KAR 1:010E
Replaced
904 KAR 1:011E
Amended
Replaced
904 KAR 1:013E
904 KAR  1:026E
Replaced
904 KAR  1:027E
Replaced
904 KAR  1:033E
Replaced
904 KAR 1:036E
904 KAR  1:040E
Replaced
904 KAR  1:045E
Replaced
904 KAR  2:005E
Repealed
904 KAR 2:006E
Replaced
904 KAR 2:010E
Replaced
Amended
Repealed
904 KAR 2:016E
Amended
904 KAR  2:040E
904 KAR 2:045E
Repealed
904 KAR  2:046E
Replaced
904 KAR 2:081E
Repealed
904 KAR 2:088E
Repealed
904 KAR  2:100E
904 KAR 3:010E
Replaced
904 KAR  3:020E
Replaced
904 KAR  3:030E
Replaced
904 KAR  3:035E
- Replaced
904 KAR  3:040E
Replaced

8 Ky.R.
Page No.

222
232

Effective :

Date

7-24-80
11-5-81
7-24-80
11-5-81
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ADMINISTRATIVE REGISTER
Emergency 8 Ky.R. Effective
Regulation Page No. Date

904 KAR 3:045E 855 2-3-82
904 KAR  3:050E 286 9-30-81
Replaced 541 2-182
904 KAR 3:060E 146 7-16-81
Replaced 83 12-2-81
8 Ky.R. Effective
Regulation Page No. Date
12KAR 1:020
Amended 778 3-1-82
12KAR 1:105
Amended 778 3-1-82
31 KAR 1:020
Amended 1 6-3-81
45 KAR 1:010
Repealed 341 11-5-81
45 KAR 1:020 207
Amended 341 11-5-81
101 KAR  1:055 1072
101 KAR 1:090
Amended 988
101 KAR 1:110
Amended 989
101 KAR 1:140
Amended 990
101 KAR 1:200
Amended 994
102 KAR 1:057
Amended 779 3-1-82
102 KAR 1:190 784 3-1-82
102 KAR 1:195 784 3-1-82
103 KAR 8:090
Amended 68 9-2-81
103 KAR 16:140
Repealed 175 10-7-81
103 KAR 16:141 175 10-7-81
103 KAR 18:030
Amended 153 10-7-81
105 KAR 1:010
Amended 494 2-1-82
105 KAR 1:030
Repealed 542 2-1-82
105 KAR 1:040
Amended 497 2-1-82
105 KAR 1:050
Repealed 542 2-1-82
105 KAR 1:060
Repealed 542 2-1-82
105 KAR  1:061 542 2-1-82
105 KAR 1:070 542
106 KAR  1:020
Amended 1 6-3-81
108 KAR 1:010
Amended 6
Amended 148 8-5-81
Reprinted 259
200 KAR  2:006 997
200 KAR  4:005
Amended 3 6-3-81
200 KAR 5:308
Amended 153 10-7-81
200 KAR 5:320 1076
200 KAR 6:030
Repealed 193 11-5-81
200 KAR 6:035
Amended 193 11-5-81
200 KAR  9:010
Amended 999
201 KAR 1:045
Amended 910
201 KAR  2:050
Amended 154 10-7-81
201 KAR 9:095 374
Withdrawn 1-26-82
201 KAR 11:016 784 3-1-82

201 KAR 11:045
Amended

780

Regulation

201 KAR 16:020
Amended
Withdrawn
Amended
Amended

201 KAR 16:030
Amended

201 KAR 16:040
Amended

201 KAR 16:050

Amended
201 KAR 18:040
Amended
Amended
201 KAR 20:057
201 KAR 20:070
Amended
201 KAR 20:110
Amended
201 KAR 23:030
Amended
201 KAR 23:050
Amended
201 KAR 23:070
Amended
301 KAR 1:055
Amended
301 KAR 1:075
Amended
Amended
301 KAR 1:145
Amended
301 KAR  2:045
Amended
301 KAR 2:047
Amended
301 KAR 2:085
Repealed
301 KAR 2:086
301 KAR 2:115
301 KAR 3:053
Amended
302 KAR 1:040
302 KAR  1:050
302 KAR 20:010
Amended
302 KAR 20:110
302 KAR 20:120
401 KAR 2:050
Amended
Amended
Amended
Amended
401 KAR 2:055
Amended
Amended
Amended
401 KAR 2:060
Amended
Withdrawn
Amended
401 KAR 2:063
Withdrawn

Resubmitted
401 KAR 2:070
Amended
Withdrawn
Amended
401 KAR 2:073
Withdrawn

Resubmitted
401 KAR 2:075
Amended
Withdrawn
Amended
401 KAR  2:090
Amended
401 KAR 2:095
Amended
Amended

8Ky.R.
Page No.

347

499
857

500
501
1001
194
343
33
780

781

155
155
323

502
858

195
1001

209
209
1076
503
212
213
157
785
158

859
1002

163
865
505

1008
542

1078
508

1025
572

1108
513

1030
175
450
176
452
869

K3

Effective

Date

12-10-81
2-1-82
2-1-82
2-1-82

11581
8-5-81

3-1-82
3-1-82
10-7-81
10-7-81
12-2-81
12-2-81

2-1-82
11-5-81

6-3-81

11-5-81
11-5-81
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3-2-82

3-2-82

3-2-82

3-2-82

3-2-82

2-1-82

2-1-82



K4

Regulation

401 KAR 2:101
Amended
Amended

401 KAR 2:105
Amended

401 KAR 2:111
Amended

401 KAR 2:170

401 KAR 50:015
Amended

401 KAR 50:035
Amended

401 KAR 50:055
Amended

401 KAR 51:010
Amended

401 KAR 51:017

401 KAR 51:052

401 KAR 51:055

401 KAR 59:018
Amended

401 KAR 59:101
Amended

401 KAR 59:105
Amended
Amended

401 KAR 59:175
Amended

401 KAR 59:210
Amended

401 KAR 59:212
Amended

401 KAR 61:035
Amended
Amended

401 KARf 61:055
Amended

401 KAR 61:056
Amended

401 KAR 61:085
Amended

401 KAR 61:120
Amended

401 KAR 61:122
Amended

401 KAR 61:132
Amended
Amended

401 KAR 61:165
Amended

401 KAR 63:030
Withdrawn

401 KAR 63:031

405 KAR 30:010
Amended

405 KAR 30:020
Amended

405 KAR 30:025

405 KAR 30:030
Withdrawn

405 KAR 30:035

405 KAR 30:040
Amended

405 KAR 30:050

405 KAR 30:060
Amended

405 KAR 30:070
Amended

405 KAR 30:080

405 KAR 30:090
Amended

405 KAR 30:100
Amended

405 KAR 30:110

405 KAR 30:120
Withdrawn

405 KAR 30:121

405 KAR 30:125

405 KAR 30:130
Amended
Amended

8 Ky.R.

Page No.

179
456
985
181
458
181
459
1110

1035
1037

Effective
Date

3-1-82
2-1-82
2-1-82

12-2-81
11-5-81
11-30-81

3-1-82
3-1-82

12-13-81

3-1-82

3-1-82

3-1-82
3-1-82

3-1-82

3-1-82
3-1-82

12-14-81

2-1-82

ADMINISTRATIVE REGISTER
8 Ky.R. Effective
Regulation Page No. Date
405 KAR 30:140 105 3-1-82
405 KAR 30:150 106 3-1-82
405 KAR 30:160 106
Withdrawn 12-13-81
405 KAR 30:170 108 3-1-82
Amended 477
405 KAR 30:180 109 3-1-82
405 KAR 30:190 110 3-1-82
Amended 478
405 KAR 30:200 11 3-1-82
405 KAR 30:210 112
Amended 479 3-1-82
405 KAR 30:220 113 3-1-82
405 KAR 30:230 114 3-1-82
405 KAR 30:240 114 3-1-82
405 KAR 30:250 115 3-1-82
405 KAR 30:260 117 3-1-82
405 KAR 30:270 118 3-1-82
405 KAR 30:280 119
Amended 480 3-1-82
405 KAR 30:290 122
Amended 483 3-1-82
405 KAR 30:300 123 3-1-82
405 KAR 30:310 124
Amended 485 3-1-82
405 KAR 30:320 125
Amended 486 3-1-82
405 KAR 30:330 127
Amended 488 3-1-82
405 KAR 30:340 128
Amended 489 3-1-82
405 KAR 30:350 128 3-1-82
405 KAR 30:360 130
Withdrawn 12-14-81
405 KAR 30:370 130
Withdrawn 12-14-81
405 KAR 30:380 132
Withdrawn 12-14-81
405 KAR 30:390 133
Amended 489 3-1-82
405 KAR 30:400 134
Amended 490 3-1-82
405 KAR 30:410 136 3-1-82
601 KAR 1:010
Repealed 12 8-5-81
601 KAR 1:090
Amended 68 9-2-81
Amended 917
601 KAR 20:070
Amended 195
Rejected 968 2-1-82
602 KAR 20:020
Amended 9 8-5-81
603 KAR 3:010
Amended 9
Withdrawn 8-3-81
Amended 519
603 KAR 5:070
Amended 12 8-5-81
Amended 782 3-1-82
603 KAR 5:096
Amended 348 1-6-82
Amended 783
Amended 918 3-1-82
603 KAR 5:115 952
603 KAR 5:110
Amended 18 8-5-81
702 KAR 4:010
Amended 324 12-2-81
702 KAR  4:020
Amended 324 12-2-81
702 KAR 4:040
Amended 325 12-2-81
702 KAR 4:060
Amended 326 12-2-81
702 KAR 4:070
Amended 328 12-2-81
702 KAR 4:090
Amended 329 12-2-81
704 KAR  3:005
Amended 166 10-7-81

Regulation

704 KAR 3:025
Amended
704 KAR 3:052
Amended
704 KAR 3:280
Repealed
704 KAR 3:281
704 KAR 3:300
Repealed
704 KAR  3:301
704 KAR 3:304
Amended
704 KAR 4:010
Amended
704 KAR 4:020
Amended

Withdrawn
704 KAR 5:050
Amended

Withdrawn
Amended
704 KAR 10:022
Amended
Amended
704 KAR 20:005
Amended
Amended
704 KAR 20:229
Amended
704 KAR 20:230
Amended
704 KAR 20:235
Amended
704 KAR 20:245
Amended
704 KAR 20:255
Amended
705 KAR 1:010
Amended
705 KAR  7:020
Amended
707 KAR  1:090
707 KAR 1:100
723 KAR  1:005
Amended
803 KAR 1:088
Repealed
803 KAR 1:090
Amended
803 KAR 2:015
Amended
803 KAR 2:020
Amended
Amended
Amended
803 KAR  2:030
Amended
803 KAR 2:032
Amended
804 KAR 1:010
Repealed
804 KAR 1:020
Repealed
804 KAR 1:030
Amended
804 KAR 1:040
Repealed
804 KAR 1:100
Amended
804 KAR 1:101
Amended
804 KAR 2:015
Amended
804 KAR 2:025
Repealed

'804KAR 3:070

Repealed
804 KAR 4:100
Amended
804 KAR 4:220
Amended

8 Ky.R.
Page No.

69
!

183
183

137
137

15
o
‘15

166
349

17
918

17
167

72
72
73
74
75
18

350

952

953

522

196

196

919

167

350

921

354

171

438

438

198

438

214

437

215

199

438

438

356

215
768

Effective

Date

9-2-81
9-2-81

11581
11581

9-2-81
9-2-81

§-5-81
9-2-81
9-24-81
11-10-81
1-6-82
8-5-81
8-5-81
10-7-81
9-2-81
9-2-81
9-2-81
9-2-81
9-2-81
8-5-81



Regulation

804 KAR 5:060
Amended
Withdrawn

804 KAR 6:010
Amended

804 KAR 9:010
Amended

805 KAR 4:010
Amended
Amended

805 KAR 5:010
Amended

806 KAR  2:020
Amended

806 KAR 9:011

806 KAR 9:070
Amended

806 KAR 9:091

806 KAR 9:170

806 KAR 12:070

806 KAR 17:060
Amended

806 KAR 17:070

806 KAR 26:010
Amended

806 KAR 38:060

807 KAR 5:001

807 KAR  5:006
Reprint
Amended

807 KAR 5:011

807 KAR 5:016

807 KAR 5:021

807 KAR 5:026

807 KAR 5:031

807 KAR 5:041

807 KAR 5:046

807 KAR 5:051

807 KAR 5:054
Amended

807 KAR 5:056

807 KAR 5:061

807 KAR 5:066

807 KAR 5:071

807 KAR 5:076

808 KAR  1:060
Amended

808 KAR  1:080

808 KAR  2:030

808 KAR  3:030
Amended
Amended

808 KAR  4:020
Amended

808 KAR  7:020
Withdrawn

808 KAR 7:030

808 KAR 8:010

808 KAR 10:010
Amended
Amended

808 KAR 10:150
Amended

808 KAR 10:160

808 KAR 10:170

808 KAR 10:190
Amended

808 KAR 10:200

810 KAR 1:013
Amended

810 KAR 1:018
Amended

811 KAR 1:130
Amended

811 KAR 1:135
Amended

811 KAR 1:180
Amended

811 KAR 1:190
Amended

8Ky.R.

Page No.

200
18

171
287

356

Effective
Date

9-15-81
12-2-81
10-7-81

10-7-81
1-6-82

ADMINISTRATIVE REGISTER

Regulation

811 KAR 1:200
Amended
811 KAR 1:205
815 KAR 7:020
Amended
815 KAR 7:030
Amended
815 KAR 7:050
Amended
Amended
Rejected

Resubmitted
Rejected
815 KAR 20:030
Rejected
Amended
Rejected
815 KAR 20:060
Amended
815 KAR 20:070
Amended
Amended
815 KAR 20:130
Amended
815 KAR 20:160
Amended
Amended
815 KAR 20:191
Amended
815 KAR 25:020
Amended
902 KAR 4:020
Amended
902 KAR 8:010
Amended
Rejected

‘ Amended
902 KAR 13:030
| Amended
902 KAR 20:006
Amended
1902 KAR 20:007
Repealed
902 KAR 20:008
Amended
1902 KAR 20:009
'902 KAR 20:010
Repealed
902 KAR 20:012
Amended
902 KAR 20:015
Repealed
902 KAR 20:016
902 KAR 20:018
902 KAR 20:020
Repealed
902 KAR 20:021
902 KAR 20:026
Amended
902 KAR 20:031
902 KAR 20:036
902 KAR 20:041
902 KAR 20:045
Repealed
902 KAR 20:046
902 KAR 20:048
Amended
902 KAR 20:051
Amended
902 KAR 20:054
Amended
902 KAR 20:056
902 KAR 20:058
902 KAR 20:059
Repealed
902 KAR 20:066
902 KAR 20:072
902 KAR 20:077

Repealed

8 Ky.R. Effective
Page No. Date

204 11-5-81
1131
356 1-6-82
359 1-6-82
46
296
424 11-5-81
11-6-81
11-29-81
333 10-7-81
359
840 1-6-82
359 1-6-82
361
769 1-6-82
362 1-6-82
365
770 1-6-82
367 1-6-82
287 10-7-81
938
21
187 8-5-81
191 9-2-81
2 8-5-81
22 8-5-81
493 2-1-82
218
493 2-1-82
580 2-1-82
580 2-1-82
36
150 8-5-81
596 2-1-82
596 2-1-82
219 11-5-81
376 1-6-82
376 1-6-82
383
885
222 11-5-81
227 11-5-81
232 11-5-81
391 1-6-82
391 .1-6-82
398
892
406
900
604
906
234 11-5-81
412 1-6-82
412 1-6-82
240 11-5-81
1131
414 1-6-82

Regulation

902 KAR 20:078
902 KAR 20:081
902 KAR 20:085
Repealed
902 KAR 20:086
902 KAR 20:090
Repealed
902 KAR 20:091
902 KAR 20:095
Repealed
902 KAR 20:101
902 KAR 20:106
902 KAR 20:111
902 KAR 20:115
Amended
Amended
902 KAR 20:120
Amended
902 KAR 20:135
902 KAR 20:140
Amended
902 KAR 20:145
902 KAR 50:040
Amended
Amended
904 KAR  1:003
Amended
Replaced
Repealed
904 KAR 1:004
Amended
904 KAR 1:008
904 KAR 1:010
Amended
Amended
904 KAR 1:011
904 KAR 1:012
Amended
904 KAR 1:013
Amended
904 KAR 1:026
Amended
904 KAR 1:027
Amended
Amended
904 KAR 1:033
Amended
904 KAR 1:036
Amended
904 KAR  1:040
Amended
Replaced
Amended
Amended
904 KAR 1:044
Amended
904 KAR 1:045
Amended
Amended
904 KAR  1:049
Amended
904 KAR 1:054
Amended
904 KAR  1:080
904 KAR 1:082
904 KAR 1:084
Amended
Amended
904 KAR  1:090
904 KAR  2:005
Amended
Withdrawn
Repealed
904 KAR 2:006
Amended
Withdrawn
904 KAR  2:007
904 KAR 2:008
Repealed

K5

8 Ky.R. Effective
Page No. Date

414 1-6-82
243 11-5-81
606 2-1-82
606 2-1-82
418 1-6-82
418 1-6-82
418 1-6-82
245 11-5-81
251 11-5-81
254 11-5-81

27
320 12-2-81
36
322 12-2-81
255 3-1-82
255
908 = 4 -7-§2
420 1-6-82
172
343 11-5-81
75 9-2-81
263 9-30-81
335 10-30-81
527 2-1-82
138 9-2-81
530
879 2-1-82
614 2-1-82
939

1063
531 2-1-82
532
880 2-1-82

29 8-5-81

1064

77 9-2-81
272 9-30-81
533
881 2-1-82
205 11-5-81
534
882 2-1-82
329 12-2-81
30 8-5-81
257 11-5-81
257 11-5-81
258
346 11-5-81
940
186
151
9-15-81
432 12-14-81
616 2-1-82
941
3-10-82
618 2-1-82
618 2-1-82



K6

Regulation

904 KAR 2:010
Amended
Repealed

904 KAR 2:016
Withdrawn
Amended
Withdrawn

904 KAR  2:020
Amended

904 KAR 2:040
Amended
Withdrawn

904 KAR 2:045
Repealed

904 KAR 2:046

904 KAR 2:050
Amended

904 KAR 2:081
Repealed

904 KAR 2:082

904 KAR 2:088
Repealed

904 KAR 2:100
Amended
Amended

904 KAR 3:010
Amended
Replaced
Amended
Amended

904 KAR 3:020
Amended
Replaced
Amended

904 KAR 3:030
Amended

904 KAR 3:035
Amended
Amended
Replaced
Amended
Amended

904 KAR 3:040
Amended

904 KAR 3:045

904 KAR 3:050
Amended

904 KAR 3:060
Amended
Amended

904 KAR 3:070
Amended
Amended

904 KAR 3:080

904 KAR 5:240
Amended

8 Ky.R.
Page No.

31
434
618

943

946
948
279
621
535

622
622

421

1069

371
774

423
776

Effective
Date

8-5-81
12-14-81
1-25-82
3-2-82

3-10-82

10-8-81
2-1-82

2-1-82

2-1-82
2-1-82

1-6-82
1-6-82
9-2-81

9-30-81
2-1-82

9-2-81
9-30-81
2-1-82
2-1-82
9-2-81

9-30-81
2-1-82

12-2-81
2-1-82
12-2-81
1-6-82

11-5-81
1-6-82

ADMINISTRATIVE REGISTER




KRS Section
16.505 to 16.652

18.110

18.140
18.170

18.190

18.210

18.220

18.240
18.250
18.270
39.480
Chapter 42

42.450
42.455
42.495
43.070
Chapter 44

44.090
Chapter 45

Chapter 45A
Chapter 56

61.510 to 61.702

61.870to 61.884

64.810
78.510 to 78.852

116.045
117.085
136.130
141.200
141.205
141.330
Chapter 143A
150.010

150.025

160,120
150.170

150.175

Regulation
105 KAR  1:010
105 KAR  1:040
105 KAR 1:061
105 KAR 1:070
101 KAR  1:090
101 KAR 1:110
101 KAR  1:090
101 KAR 1:055
101 KAR 1:140

101 KAR  1:055
101 KAR 1:110
101 KAR  1:140
101 KAR  1:055
101 KAR  1:090
101 KAR 1:110
101 KAR  1:140
101 KAR 1:110
101 KAR  1:200
101 KAR  1:055
101 KAR  1:090
101 KAR 1:110
106 KAR  1:020
200 KAR
200 KAR  2:006
200 KAR  9:010
200 KAR  4:005
603 KAR 5:115
200 KAR  4:005
45 KAR  1:020
200 KAR
200 KAR  2:006
108 KAR 1:010
108 KAR  1:010
108 KAR 1:010
108 KAR 1:010
200 KAR
200 KAR  2:006
200 KAR
200 KAR  6:035
200 KAR  5:308
105 KAR  1:010
105 KAR  1:040
105 KAR  1:061
105 KAR 1:070
405 KAR 30:021
405 KAR 30:150
45 KAR 1:020
105 KAR 1:010
105 KAR  1:040
105 KAR  1:061
105 KAR 1:070
31 KAR 1:020
31 KAR  1:020
103 KAR 8:090
103 KAR 16:141
103 KAR 16:141
103 KAR 18:030
103 KAR 35:020E
301 KAR  1:075
301 KAR 1:145
301 KAR  1:055
301 KAR 1:075
301 KAR 1:145
301 KAR 2:047
301 KAR 2:086
301 KAR  2:115
301 KAR 31063
J01T NAKR  1414b
301 KAR  1:075
301 KAR 1:145
301 KAR  2:047
301 KAR 2:086
301 KAR 2:115
301 KAR 1:075
301 KAR 1:145
301 KAR  2:047
301 KAR 2:086

301 KAR 3:053 ! .

KRS Index

KRS Section
150.176

150.235
150.300
150.305

150.320
150.330

150.340

150.360

150.365
150.370

150.390

150.400

150.440
150.445

150.450
150.470
150.990
151.100
151.250

156.070
156.095
166.112
156.160

156.485
167.312
1567.315
157.320
157.360

157.420
158.030
158.070
158.090
158.150
158.650 to 158.740
160.476
161.020

Regulation

301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
3071 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
405 KAR
405 KAR
405 KAR
704 KAR
704 KAR
705 KAR
702 KAR
702 KAR
702 KAR
702 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
/04 KAR
704 KAR
704 KAR
702 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
702 KAR
704 KAR
704 KAR

2:047
2:115
3:053
1:075
2:086
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KRS Section
161.020

161.025

161.030

161.430
161.507
161.560
162.010
162.060

162.070

163.020
163.030
167.150

167.170
177.830-177.890
183.090
189.222

189.270
190.030
190.035
194.010
194.050

Chapter 1988

205.010

205.200

205.219
205.215
205.245

K7

Regulation

704 KAR 20:230
704 KAR 20:235
704 KAR 20:245
704 KAR 20:255
704 KAR 20:005
704 KAR 20:229
704 KAR 20:230
704 KAR 20:235
704 KAR 20:245
704 KAR 20:255
704 KAR 20:005
704 KAR 20:229
704 KAR 20:230
704 KAR 20:235
704 KAR 20:245
704 KAR 20:255
102 KAR 1:190
102 KAR 1:057
102 KAR 1:195
702 KAR  4:090
702 KAR 4:020
702 KAR  4:040
702 KAR  4:060
702 KAR  4:070
702 KAR  4:060
702 KAR  4:070
705 KAR  1:010
705 KAR 1:010
707 KAR  1:090
707 KAR  1:100
707 KAR  1:090
603 KAR 3:010
602 KAR 20:020
603 KAR 5:070
603 KAR 5:096
603 KAR 5:110E
601 KAR 20:070
601 KAR 20:070
903 KAR 2:010E
303 KAR 2:010E
904 KAR  2:088E
904 KAR  2:100E
904 KAR  2:100
904 KAR  3:010E
904 KAR 3:010
904 KAR  3:020E
904 KAR  3:020
904 KAR  3:030E
904 KAR  3:030
904 KAR  3:035E
904 KAR 3:035
904 KAR  3:040E
904 KAR  3:045
904 KAR  3:050E
904 KAR  3:050
904 KAR  3:060
904 KAR  3:070
904 KAR  3:080
815 KAR 7:020
815 KAR 7:030
815 KAR 7:050
904 KAR
904 KAR  2:006
904 KAR 2:016
904 KAR
904 KAR  2:008
904 KAR :
904 KAR  2:016
904 KAR
904 KAR 2
904 KAR 2
904 KAR 2
904 KAR 2
904 KAR 2
%04 KAR 2
804 KAR
904 KAR 2:046



K8

KRS Section
205.520

205.550
205.560

205.795
205.810
211.180
211.950-211.958

211.960-211.968
211.890

Chapter 212
216B.010-216B.130

Regulation

904 KAR
904 KAR
S04 KAR
904 KAR
904 KAR
904 KAR
904 KAR
904 KAR
904 KAR
804 KAR
904 KAR
904 KAR
S04 KAR
904 KAR
904 KAR
904 KAR
S04 KAR
904 KAR
904 KAR
904 KAR
904 KAR
804 KAR
904 KAR
904 KAR
904 KAR
904 KAR
804 KAR
804 KAR
S04 KAR
904 KAR
904 KAR
902 KAR
802 KAR
802 KAR
902 KAR
902 KAR
902 KAR
902 KAR
802 KAR
802 KAR
802 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
802 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
802 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
302 KAR
902 KAR
902 KAR

B02 KAR .

902 KAR
802 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
802 KAR
902 KAR
902 KAR
902 KAR
902 KAR

1:040

ADMINISTRATIVE REGISTER

KRS Section

216B.400
216B.990

217.814 t0 217.894

217.990

217C.010 to 217C.990
Chapter 224

224.033

Regulation

902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
802 KAR
902 KAR
902 KAR
902 KAR
802 KAR
802 KAR
902 KAR
902 KAR
902 KAR
802 KAR
902 KAR
902 KAR
802 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
802 KAR
902 KAR
802 KAR
902 KAR
802 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
S04 KAR
904 KAR
902 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
405 KAR
405 KAR

20:012
20:006
20:007E
20:008
20:009
20:010E
20:012
20:015E
20:016
20:018
20:020E
20:021
20:025E
20:026
20:031
20:036
20:041
20:045E

61:120
61:122
61:132
61:165
63:030
63:031
2:050
2:055
2:060
2:063
2:170
7:090E

16:170E

KRS Section

224.033
224.036
224.071

224081
224.083
224.087
224.091
224.250
224.255

224,855

224,855 t0 224.884
224855 t0 224.889
224.860

224.862
224,864

224.866

224.868

224.871
224873
224.874
224.876

224.877
224.880

224,882
224,884

224.890
227.480
230.210 to 230.360

230.270
230.630

230.640

230.680
230.690

230.700
230.710

230.720

Regulation

405 KAR
401 KAR
401 KAR
401 KAR
405 KAR
405 KAR
401 KAR
405 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
815 KAR
810 KAR
810 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR
811 KAR

18:170E
2:060
2:060
2:070
7:090E
7:090E
2:060

30:170
2:055
2:050
2:055
2:090
2:095
2:101
2:060
2:063
2:070
2:073
2:170
2:060
2:063
2:073
2:090
2:095
2:101
2:105
2:170
2:050
2:055
2:060
2:063
2:170
2:060
2:060
2:073
2:075
2:060
2:070
2:073
2:170
2:060
2:073
2:075
2:060
2:060
2:060
2:060
2:073
2:075
2:060
2:060
2:063
2:090
2:085
2:101
2:111
2:170
2:11
2:090
2:105
2:063
7:030
1:013
1:018
1:200
1:130
1:135
1:180
1:190
1:206
1:130
1:136
1:180
1:190
1:206
1:205
1:130
1:205
1:180
1:180
1:205
1:190



KRS Section

230.770
241.060
241,065
241.075
243.020
243.030
243.040
243.550

244.120
244.130

Chapter 246
247.145

247.450 to 247.505
250.020 to 250.170

Chapter 257
257.030

257.070
Chapter 278

278.485
278.502
Chapter 281
287.100
287.103
287.180
289.061
289.081
289.291
289.441
289.451
290.020
290.100
Chapter 292

292.330

Regulation

811 KAR
811 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
804 KAR
302 KAR
303 KAR
302 KAR
302 KAR

12 KAR

12 KAR
302 KAR
302 KAR
302 KAR
302 KAR
302 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
807 KAR
601 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR

1:200
1:205
6:010
9:010
6:010
9:010
9:010
4:100
4:100
4:220
9:010
4:100
4:220
6:010
5:060
1:030
1:100
2:015
20:010
1:100E
1:040
1:050
1:020
1:105
20:010
20:120E
20:120
20:110E
20:110
5:001E
5:001
5:006E
5:006
5:011E
5:011
5:016E

3:030
10:010
10:160
10:200

ADMINISTRATIVE REGISTER
KRS Section Regulation
292.400 808 KAR 10:170
292.410 808 KAR 10:150
808 KAR 10:190
304.2-080 806 KAR  2:020
304.9-080 806 KAR 9:011
304.9-160 806 KAR  9:070
806 KAR 9:170
304.9-190 806 KAR  9:070
304.9-200 806 KAR 9:011
304.9-320 806 KAR 9:070
806 KAR 9:170
304.9-390 806 KAR 9:011
304.9-430 806 KAR  9:070
806 KAR 9:170
304.14-090 806 KAR 12:070
304.14-120 806 KAR 12:070
806 KAR 17:070
304.14-130 806 KAR 17:070
304.14-510 806 KAR 17:060
304.17-380 806 KAR 17:070
304.17-400 806 KAR 17:070
304.26-050 806 KAR 26:010
304.32-270 806 KAR 17:060
304.38-180 806 KAR 38:060
304.38-200 806 KAR 17:060
307.120 808 KAR  2:030
307.130 808 KAR 2:030
307.140 808 KAR 2:030
311.530 t0 311.620 201 KAR 9:095
311.990 201 KAR  9:095
314.011 201 KAR 20:057
314.041 201 KAR 20:070
201 KAR 20:110
314.051 201 KAR 20:070
201 KAR 20:110
314.193 201 KAR 20:057
316.360 808 KAR 8:010
Chapter 315 201 KAR  2:050
Chapter 318 815 KAR 20:030
815 KAR 20:060
815 KAR 20:070
815 KAR 20:130
815 KAR 20:160
815 KAR 20:191
321.220 201 KAR 16:020
321.260 201 KAR 16:020
201 KAR 16:030
321.270 201 KAR 16:020
321.330 201 KAR 16:030
201 KAR 16:050
321.440 201 KAR 16:040
321.450 201 KAR 16:040
Chapter 322 201 KAR 18:040
324.045 201 KAR 11:016
324.160 201 KAR 11:045
325.265 201 KAR  1:045
325.270 201 KAR  1:045
335.010 to 335.150 201 KAR 23:030
335.010 to 335.160 201 KAR 23:050
335.080 201 KAR 23:070
335.100 201 KAR 23:070
335.990 201 KAR 23:050
201 KAR 23:070
337.275 803 KAR 1:090
337.285 803 KAR 1:090
Chapter 338 803 KAR 2:015
803 KAR 2:020
803 KAR 2:032
341.710 904 KAR  6:240
Chapter 360 406 KAR  7:020E
350.010 405 KAR  7:030E
405 KAR 20:030E
405 KAR 20:050E
405 KAR 20:070E
405 KAR 20:080E
350.020 405 KAR  7:060E
405 KAR 8:010E
405 KAR 10:010E
405 KAR 10:020E
405 KAR 10:030E
405 KAR 10:050E

350.020

350.028

350.050

350.055
350.057

350.060

350.062

350.064

350.070

360.085

350.090

KRS Section

K9

Regulation

405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
408 KAR
406 KAR
406 KAR
406 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR

12:010E
12:020E
12:030E
16:010E
16:070E
16:090E
16:150E
16:170E
16:180E
16:190E
16:220E
16:250E
18:010E
18:070E
18:090E
18:150E
18:170E
18:180E
18:190E
18:210E
18:230E
18:260E

7:030E

7:060E

7:090E
12:010E
12:020E
12:030E
16:180E
16:220E
16:250E
18:180E
18:210E
18:230E
18:260E
20:030E
20:050E

7:040E
12:010E
12:020E
12:030E

8:010E

7:030E

7:040E

8:020E
20:010E

1:005E

3:005E

7:030E

7:040E

8:010E

8:030E

8:040E
10:010E
10:020E
10:030E
10:040E
10:050E
10:010E
16:020E
16:050E
10:010E
10:020E
10:030E
10:040E
10:050E

1:005E

3:005E

7:090E

8:010E

1:006E

3:005E

8:010E
12:010E
12:020E
16:080E
16:220E
18:080E
18:230E

1:005E

3:005E



K10

350.090

350.093

350.095

350.100

350.110

350.113

350.130

350.133
350.135

350.151

KRS Section

Regulation

405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
408 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR

7:090E

8:010E
16:010E
16:070E
16:130E
16:150E
18:010E
18:070E
18:130E
18:150E
20:030E
20:060E

1:005E

3:005E

7:090E

8:050E
10:020E
10:040E
10:050E
16:010E
16:020E
16:190E
16:200E
16:210E
18:010E
18:020E
18:190E
18:200E
18:220E
20:020E
20:060E
10:020E
10:050E
16:200E
16:210E
18:200E
18:220E

1:005E
10:030E
16:020E
16:060E
16:070E
16:080E
16:090E
16:100E
16:110E
16:190E
16:200E
16:210E
18:020E
18:060E

18:070E

18:080E
18:090E
18:100E
18:110E

18:190E |

18:200E
18:220E
20:040E

20:060E |.
10:020E - |

10:030E

10:040E

10:050E
16:020E
10:040E
12:010E
12:020E
1:006E
3:005E
7:090E
8:010E
10:050E
12:010E
12:020E
20:050E
1:005E
3:005E
8:010E
3:005E
7:030E

8:040E |

ADMINISTRATIVE REGISTER

KRS Section
350.151

350.200

350.210
350.220
350.250
350.255

350.405

350.405 to 350.440
350.405 to 350.455
350.410

Regulation

405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR

10:010E
10:040E
10:050E
12:010E
12:020E
16:010E
16:250E
18:010E
18:020E
18:030E
18:040E
18:050E
18:060E
18:070E
18:080E
18:090E
18:100E
18:110E
18:120E
18:130E
18:140E
18:150E
18:160E
18:170E
18:180E
18:190E
18:200E
18:210E
18:220E
18:230E
18:260E
20:020E
20:070E
20:080E
1:005E
3:005E
16:030E
18:030E
1:005E
3:005E
1:005E
3:005E
7:100E
30:170
7:090E
7:110E
30:180
16:010E
16:020E
16:050E
16:070E
16:080E
16:110E
16:180E
16:190E
16:200E
16:210E
18:020E
18:050E
18:070E
18:080E
18:110E
18:180E
18:190E
18:200E
20:040E
20:050E
20:060E
3:005E
1:005E
7:040E
16:010E
16:020E
16:060E
16:130E
16:140E.
16:190E
16:200E
16:210E
18:010E
18:130E
18:140E
18:190E

KRS Section
350.410

350.415

350.420

350.421
350.425
350.430

350.435

350.440

350.445

350.45C

350.455

350.465

Regulation

405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR

18:200E
18:220E
20:030E
16:050E
18:050E
20:040E
16:040E
16:060E
16:070E
16:080E
16:090E
16:100E
16:110E
16:140E
16:200E
18:040E
18:060E
18:070E
18:080E
18:090E
18:100E
18:110E
18:140E
18:200E
20:030E
16:060E
18:060E
16:160E
18:160E
16:030E
16:120E
18:030E
18:120E
16:020E
16:180E
16:200E
18:180E
18:200E
16:010E
16:060E
16:130E
18:010E
18:060E
18:130E

8:050E
16:010E
20:060E

3:005E

7:040E

8:010E

8:050E
16:010E
16:020E
16:190E
16:210E
18:190E
18:220E
20:040E
20:050E

3:005E
16:100E
18:100E

1:005E

3:005E

7:030E

7:060E

7:080E

7:090E

8:010E

8:030E

8:060E
10:010E
10:020E
10:030E
10:040E
10:050E
12:010E
12:020E
12:030E
16:010E
16:020E
16:030E
16:040E



KRS Section

350.465

350.600

Regulation

405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR

405 KAR

405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR

16:050E
16:060E
16:070E
16:080E
16:090E
16:100E
16:110E
16:130E
16:140E
16:150E
16:170E
16:180E
16:190E
16:200E
16:210E
16:220E
16:250E
18:010E
18:020E
18:030E
18:040E
18:050E
18:060E
18:070E
18:080E
18:090E
18:100E
18:110E
18:130E
18:140E
18:150E
18:170E
18:180E
18:190E
18:200E
18:210E
18:220E
18:230E
18:260E
20:010E
20:020E
20:030E
20:040E
20:050E
20:060E
20:070E
20:080E
24:020E
24:030E
24:040E
30:010
30:020
30:025
30:035
30:040
30:050
30:060
30:070
30:080
30:090
30:100
30:110
30:121
30:125
30:130
30:140
30:150
30:170
30:180
30:190
30:200
30:210
30:220
30:230
30:240
30:250
30:260
30:270
30:280
30:290
30:300

ADMINISTRATIVE REGISTER

KRS Section

350.600

350.610

350.990

351.175

351.315

351.325

360.210 to 360.265
510.010-510.140

Regulation

405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
805 KAR
805 KAR
805 KAR
808 KAR
902 KAR

30:310
30:320
30:330
30:340
30:350
30:390
30:400
30:410
8:020E
24:020E
24:030E
24:040E
7:090E
12:010E
12:020E
30:090
5:010
4:010
4:010
4:020
20:012

KRS Section
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Regulation



K12

ACCOUNTANCY
Examination, grading of; 201 KAR 1:045

AD VALOREM TAX
(Sea Taxation)

AERONAUTICS, AIRPORT ZONING
Air Safety Standards
Landing area designations; 602 KAR 20:020

AGRICULTURAL EXPERIMENT STATION
(See also particular subject)
Seed; 12 KAR 1:020; 12 KAR 1:105

AGRICULTURE

Livestock sanitation; 302 KAR 20:010; 302
KAR 20:110E; 302 KAR 20:110; 302 KAR
20:120E; 302 KAR 20:120

Referendums; 302 KAR 1:040; 302 KAR 1:050

AIR POLLUTION
Administrative Procedures
Compliance requirements; 401 KAR 50:055
Permits, compliance schedules; 401 KAR
50:035
Reference documents; 401 KAR 50:015
Existing Source Standards
Aluminum reduction plants; 401 KAR 61:165
Bulk gasoline plants; 401 KAR 61:056
Bulk gasoline terminals; 401 KAR 61:055
Fabric, vinyl, paper coating; 401 KAR 61:120
Gas streams; 401 KAR 61:035
Graphic arts facilities; 401 KAR 61:122
Metal parts coating; 401 KAR 61:132
Service stations; 401 KAR 61:085
New Source Requirements; Non-Attainment
Areas
Attainment status; 401 KAR 51:010
Controlled trading; 401 KAR 51:055
Prevention of significant deterioration; 401
KAR 51:017
Review; 401 KAR 51:052
New Source Standards
Bulk gasoline plants; 401 KAR 59:101
Fabric, vinyl, paper coating; 401 KAR 59:210
Gas streams; 401 KAR 59:105
Graphic arts facilities; 401 KAR 59:212
Service stations; 401 KAR 59:175
Stationary gas turbines; 401 KAR 59:018
Performance, General Standards
Gasoline tank trucks, leaks; 401 KAR 63:031

ALCOHOLIC BEVERAGE CONTROL
ABC Board
Procedures; 804 KAR 6:010
Advertising distilled spirits, wine
General advertising practices; 804 KAR
1:100
Prohibited statements; 804 KAR 1:030
Repeal; 804 KAR 1:101
Advertising malt beverages
Prohibited statements; 804 KAR 2:015
Business, employees, conduct of
Entertainment requirements; 804 KAR 5:060
Licensing
Records to be retained; 804 KAR 4:100
Hiverboals, H04 KAl 4 220
()initas
Itetail liguor licenae limit; 104 KAR 9.010

AUDITOR OF PUBLIC ACCOUNTS
County budgets, county fee officials, audits
tor, 46 KAR 1:020

BANKING AND SECURITIES
Administration
Bank service corporations, investments in;
808 KAR 1:080
Remote service units; 808 KAR 1:060
Cemeteries
Cemetery companies, records; 808 KAR
2:030

ADMINISTRATIVE REGISTER

Subject Index

BANKING AND SECURITIES (Cont'd)
Crodit Unions
Rocords, oxammation of; 808 KAR 3:030
I inance Chargos
Federal Consumer Credit Protection Act;
808 KAR 4:020
Funeral Homes
Pre-need funeral contracts; 808 KAR 8:010
Savings and Loans
Operating parity; 808 KAR 7:030
State-chartered; 808 KAR 7:020
Securities
Application, registration; 808 KAR 10:010
Definitions; 808 KAR 10:160
Minimum liquid capitalization; 808 KAR
10:200
Registration exemptions; 808 KAR 10:150;
808 KAR 10:170; 808 KAR 10:190

BUILDING CODE

Assessibility standards for physically disabl-
ed; 815 KAR 7:050

Building code; 815 KAR 7:020

Energy code; 815 KAR 7:030

BUILDINGS, GROUNDS, EDUCATION

Construction criteria; 702 KAR 4:060

Construction; plans, specifications; 702 KAR
4:020

Construction project application; 702 KAR
4:010

Contract completion, changes, retainage; 702
KAR 4:040

Property, disposal of; 702 KAR 4:090

Utilities, design for; 702 KAR 4:070

CERTIFICATE OF NEED, LICENSURE
(See Health Services)

CLAIMS, BOARD OF
Board operation, claims procedure; 108 KAR
1:010

COMMERCE
(See Development)

DEVELOPMENT
Agriculture
Livestock sanitation; 302 KAR 20:010
Fair, State
Exposition Center, grounds; 303 KAR 1:100E
Fish, Wildlife
Fish; 301 KAR 1:055 to 301 KAR 1:145
Game; 301 KAR 2:045 to 301 KAR 2:115
Hunting; 301 KAR 3:053

EDUCATION

Buildings, grounds; 702 KAR 4:020 to 702
KAR 4:090

Excaptional
I weeptional,  hanlic appell education, /0/
KA ONO 707 kAL T 100

Instivction
Llemeniary, sacondary; 704 KAR 10:022
Health; 704 KAR 4:010; 704 KAR 4:020
Instructional progiams; 704 KAR 3:005 to
704 KAR 3:304
Kindergarten, nursery schools; 704 KAR
5:050
Teacher certification; 704 KAR 20:005 to 704
KAR 20:255
School Building Authority; 723 KAR 1:005
Vocational
Administration; 705 KAR 1:010
Adult education; 705 KAR 7:020

EMPLOYEES, STATE
Parsonnal Rulos
Appointmaents, typos of; 101 KAR 1:090
Compensation plan; 101 KAR 1:055
Promotion, transfer, demotion, special duty
detail; 101 KAR 1:110
Services; 101 KAR 1:140
Unclassified service; 101 KAR 1:200
Retirement
Actuarial assumption, tables; 105 KAR 1:040
Contributions, interest rates; 105 KAR 1:010
Military service credit; 105 KAR 1:070
Repeal; 105 KAR 1:040

ENGINEERS, LAND SURVEYORS
Fees; 201 KAR 18:040

ENVIRONMENTAL PROTECTION
Air Pollution
Administrative procedures; 401 KAR 50:015
t0 401 KAR 50:055
Existing sources; 401 KAR 61:132; 401 KAR
61:165
New source requirements; non-attainment
areas; 401 KAR 51:010 to 401 KAR 51:055
New source standards; 401 KAR 59:105
Performance, general standards; 401 KAR
63:031
Waste management; 401 KAR 2:050 to 401
KAR 2:170

EXCEPTIONAL,
HANDICAPPED EDUCATION
Deaf, School for
Admission policy; 707 KAR 1:100
Code of conduct; 707 KAR 1:090

FAIRGROUNDS, EXPOSITION CENTER
Sales, fixtures and goods, solicitation; 303
KAR 1:100E

FINANCE
Administration
Travel expense, reimbursement for; 200
KAR 2:006
Area Development
Project approval, funds, title; 200 KAR 9:010
Occupations, Professions
Accountancy; 201 KAR 1:045
Engineers, land surveyors; 201 KAR 18:040
Medical licensure; 201 KAR 9:095
Nursing; 201 KAR 20:057
Pharmacy; 201 KAR 2:050
Real Estate Commission; 201 KAR 11:045
Social work; 201 KAR 23:030 to 201 KAR
23:070
Veterinary examiners; 201 KAR 16:020 to
201 KAR 16:050
Property
Leased; 200 KAR 6:035
Purchasing
Repeal; 200 KAR 5:320
Small purchase procedures; 200 KAR 5:308

FISH, WILDLIFE
I ish
Angling, limita, anasona, 301 KA 1-0bh
Cammarcial, gear for, J01TKAR 1 144
Gigging, snagging, atc.; J01 KAR 1:07%
Game
Deer; gun, archery seasons; 301 KAR 2: 115
Limits, seasons for migratory wildlife: 301
KAR 2:086
Migratory wildlife; 301 KAR 2:046E
Small game, seasons, limits; 301 KAR 2:045
Hunting
Wild turkey, spring seasons for; 301 KAR
3:053

FOOD STAMPS
(See Social Insurance)



HAZARDOUS MATERIAL
(Soo Waste Managoment)

HEALTH SERVICES
Certificate of Need, Licensure
Ambulatory care clinics; 902 KAR 20:072
Ambulance services; 902 KAR 20:115
Ambulatory surgical centers; 902 KAR
20:101; 902 KAR 20:106
Application fee schedule; 902 KAR 20:135
Certificate process; 902 KAR 20:006
Day health care; 3902 KAR 20:066
Family care homes; 902 KAR 20:041
Group homes; 902 KAR 20:078
Health maintenance organizations; 902 KAR
20:054
Home health agencies; 902 KAR 20:081
Hospice; 902 KAR 20:140
Hospital examination services; 902 KAR
20:012
Hospitals; 902 KAR 20:009; 902 KAR 20:016
Intermediate care; 902 KAR 20:051; 902
KAR 20:056
License and fee schedule; 902 KAR 20:008
Medical alcohol emergency detoxification
centers; 902 KAR 20:111
Mental health-mental retardation center; 902
KAR 20:091
MR/DD intermediate care facilities; 902
KAR 20:086
Non-emergency health transportation ser-
vice; 902 KAR 20:120
Nursing homes; 902 KAR 20:046; 902 KAR
20:048
Personnel care homes; 902 KAR 20:031; 902
KAR 20:036
Primary care centers; 902 KAR 20:058
Renal dialysis facilities; 902 KAR 20:018
Rural health clinics; 902 KAR 20:145
Skilled nursing facilities; 902 KAR 20:021;
902 KAR 20:026
Emergency Medical Services
Salary payment assistance;
14:015E
Emergency Medical Technician
Fees; 902 KAR 13:030
Health Boards, Districts
Membership; 902 KAR 8:010
Maternal, Child Health
Care of eyes; 902 KAR 4:020
Milk, Milk Products
Hauler requirements; 902 KAR 50:040

HIGHWAYS

Maintenance
Advertising devices; 603 KAR 3:010

Traffic
Coal-haul highway system; 603 KAR 5:115
Highway classifications; 603 KAR 5:096
Mobile homes, permits for moving; 603 KAR

5:110E; 603 KAR 5:110

Trucks, dimension limits of; 603 KAR 5:070

HOUSING, BUILDINGS, CONSTRUCTION

Building code; 815 KAR 7:020; 815 KAR
7:030; 815 KAR 7:050

Plumbing; 815 KAR 20:030 to 815 KAR 20:191

HUMAN RESOURCES
Health Services
Boards of health, districts; 902 KAR 8:010
Certificate of need, licensure; 902 KAR
20:006 to 902 KAR 20:145
Emergency medical services;
14:015E
Emergency medical technicians; 902 KAR
13:030
Maternal, child health; 902 KAR 4:020
Milk, milk products; 902 KAR 50:040
Manpower Services
Human services; 903 KAR 2:010E
Social Insurance
Food stamp program; 904 KAR 3:010E to
904 KAR 3:080

902 KAR

902 KAR

ADMINISTRATIVE REGISTER

HUMAN RESOURCES (Cont’d)
Maedical assistanco; 904 KAR 1:003E to 904
KAR 1:090
Public assistance; 904 KAR 2:005E to 904
KAR 2:100
Unemployment insurance; 904 KAR 5:240

INSTRUCTION, EDUCATION
Elementary, Secondary
Standards; 704 KAR 10:022
Health
Comprehensive school hoalth; 704 KAR
4:020
Physical education; 704 KAR 4:010
Instructional Services
Classroom units; 704 KAR 3:025
Head teacher; 704 KAR 3:052
Implementation plan; 704 KAR 3:005
Repeal; 704 KAR 3:281; 704 KAR 3:301
Studies, required program of; 704 KAR
3:304
Kindergarten, Nursery Schools
Public programs; 704 KAR 5:050
Teacher Certification
Hearing impaired; 704 KAR 20:229; 704 KAR
20:235
Learning, 704 KAR
20:235
Mentally handicapped; 704 KAR 20:245
Preparation program plan, approval of; 704
KAR 20:005
Visually impaired; 704 KAR 20:255

INSURANCE

Administration

Interest, rewards, prohibition of; 806 KAR
:020

behavior disorders;

Agents, Consultants, Solicitors, Adjusters
Examination, minimum score; 806 KAR
9:170
Examination, retake limits; 806 KAR 9:070
Repeal; 806 KAR 9:011; 806 KAR 9:091
Contracts, Health
Insurance rates, filing procedures; 806 KAR
17:070
Medicare supplement policies; 806 KAR
17:060
Equity Securities, Insider Training
Prg_xies, consents, authorization; 806 KAR
6:010

Health Maintenance Organizations

Coverage, cancellation; 806 KAR 38:060
Trade Practices, Frauds

Application requirements; 806 KAR 12:070

LABOR

Occupational safety, health; 803 KAR 2:015;
803 KAR 2:020; 803 KAR 2:030; 803 KAR
2:032

Standards, wages, hours; 803 KAR 1:090

LABOR STANDARDS; WAGES; HOURS
Handicapped, sheltered workshop, student
employees; 803 KAR 1:090

LIVESTOCK SANITATION

Definitions; 302 KAR 20:010

Imported mares, treatment of; 302 KAR
20:110E; 302 KAR 20:110

Imported stallions, treatment of; 302 KAR
20:120E; 302 KAR 20:120

MANPOWER SERVICES
Human Services

Weatherization Assistance Program; 903
KAR 2:010E

MEDICAL ASSISTANCE
(See Social Insurance)

MEDICAL LICENSURE

Advanced registered nurse practitioners; 201
KAR 9:095

K13

MINES, MINERALS
Explosiven, Blasting
Liconsing; 805 KAR 4:010
Mining
Operating licenses, fees for; 805 KAR 5:010

NATURAL RESOURCES
Enviornmantal Protection
Air pollution; 401 KAR 50:015 to 401 KAR
63:031
Waste management; 401 KAR 2:050 to 401
KAR 2:170
Roclamation
Bond, insurance; requirements for; 405 KAR
10:010E to 405 KAR 10:050E
General provisions; 405 KAR 7:020E to 405
KAR 7:110E
Inspection, enforcement; 405 KAR 12:010E
to 405 KAR 12:030E
Qil shale operations; 405 KAR 30:010 to 405
KAR 30:410
Performance standards, special; 405 KAR
20:010E to 405 KAR 20:080E
Permits; 405 KAR 8:010E to 405 KAR 8:050E
Strip mining; 405 KAR 1:005E
Surface mining, performance standards for;
405 KAR 16:010E to 405 KAR 16:250E
Underground mining, performance stan-
dards for; 405 KAR 18:010E to 405 KAR
18:260E
Underground mining, surface effects of; 405
KAR 3:005E
Unsuitable areas; 405 KAR 24:020E to 405
KAR 24:040E

NURSING

Advanced registered nurse practitioner; 201
KAR 20:057

OCCUPATIONAL SAFETY, HEALTH
General industry standards; 803 KAR 2:015
29 CFR Part 1910; 803 KAR 2:020

29 CFR Part 1926; 803 KAR 2:030

29 CFR Part 1928; 803 KAR 2:032

OCCUPATIONS, PROFESSIONS

Accountancy; 201 KAR 1:045

Engineers, land surveyors; 201 KAR 18:040

Medical licensure; 201 KAR 9:095

Nursing; 201 KAR 20:057

Pharmacy; 201 KAR 2:050

Real Estate Commission; 201 KAR 11:045

Social work; 201 KAR 23:030 to 201 KAR
23:070

Veterinary examiners; 201 KAR 16:020 to 201
KAR 16:050

OIL SHALE OPERATIONS
(See Reclamation, Enforcement)

PERSONNEL

(See also Employees, State)

Personnel rules; 101 KAR 1:055 to 101 KAR
1:200

PHARMACY
Licenses, fee; 201 KAR 2:050

PLUMBING

Installation; 815 KAR 20:130

License application; 815 KAR 20:030

Materials; quality, weight; 815 KAR 20:060

Minimum fixture requirements; 815 KAR
20:191

Plumbing fixtures; 815 KAR 20:070

Sewage disposal systems; 815 KAR 20:160

PROPERTY
Leased properties; 200 KAR 6:035

PUBLIC ASSISTANCE
(See Social Insurance)
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PUBLIC PROTECTION
Alccholic Beverage Control
ABC Board; 804 KAR 6:010
Advertising distilled spirits, wine: 804 KAR
1:030; 804 KAR 1:100; 804 KAR 1:101
Advertising malt beverages; 804 KAR 2:015
Business, employees, conduct of: 804 KAR
5:060
Licensing; 804 KAR 4:100; 804 KAR 4:220
Quotas; 804 KAR 9:010
Banking and Securities
Administration; 808 KAR 1:060: 808 KAR
1:080
Cemeteries; 808 KAR 2:030
Credit unions; 808 KAR 3:030
Funeral homes; 808 KAR 8:010
Finance charges; 808 KAR 4:020
Savings and loans; 808 KAR 7:020; 808 KAR
7:030
Securities; 808 KAR 10:010 to 808 KAR
1:190
Housing, Building, Construction
Building code; 815 KAR 7:020; 815 KAR
7:030; 815 KAR 7:050
Plumbing; 815 KAR 20:030 to 815 KAR
20:191
Insurance
Administration; 806 KAR 2:020
Agents, consultants, solicitors, adjusters;
806 KAR 9:011 to 806 KAR 9:170
Equity securities, insider training; 806 KAR
26:010

Health contracts; 806 KAR 17:060; 806 KAR
17:070
Health maintenance organizations; 806 KAR
38:060
Trade practices, frauds; 806 KAR 12:070
Labor
Occupational safety and health; 803 KAR
2:015; 803 KAR 2:020; 803 KAR 2:030; 803
KAR 2:032
Standards, wages, hours; 803 KAR 1:090
Mines, Minerals
Explosives, blasting; 805 KAR 4:010
Mining; 805 KAR 5:010
Public Service Commission; 807 KAR 5:001
to 807 KAR 5:076
Racing
Harness; 811 KAR 1:130 to 811 KAR 1:205
Thoroughbred; 810 KAR 1:013; 810 KAR
1:018

PUBLIC SERVICE COMMISSION

Advertising; 807 KAR 5:016

Alternate rate adjustment; 807 KAR 5:076

Electric; 807 KAR 5:041

Electric, consumer information; 807 KAR
5:051

Fuel adjustment clause; 807 KAR 5:056

Gas; 807 KAR 5:021

Gas service, service lines; 807 KAR 5:026

Gas well determination; 807 KAR 5:031

Master metering, prohibition of; 807 KAR
5:046

Procédure, rules of; 807 KAR 5:001
Rules, general; 807 KAR 5:006E;: 807 KAR
5:006

Sewage; 807 KAR 5:071

Small power praduction, cogeneration: 807
KAR 6:054

lanffs, )/ K AH KO} )

Waler fil}7 Ik AN K ORD

RACING
Harness
Fairs, eligibility for funds; 811 KAR 1:205
ID, cards, badges; 811 KAR 1:135
Other matters, violations; 811 KAR 1:190
Personnel licensing, fees; 811 KAR 1:180
Purses, payments, administration of; 811
KAR 1:200
Security; 811 KAR 1:130
Thoroughbred
Entries, subscriptions,
KAR 1:013 y
Medication, testing procedures; 810 KAR
1:018

declarations; 810

ADMINISTRATIVE REGISTER

REAL ESTATE
Written offers, submission of; 201 KAR
11:045

RECLAMATION, ENFORCEMENT
Bonds, Insurance
Bond; amount, duration; 405 KAR 10:020E
Bond, release of; 405 KAR 10:040E
Forfeiture; 405 KAR 10:050E
Forms, terms, conditions; 405 KAR 10:030E
Requirements, general; 405 KAR 10:010E
Inspection, Enforcement
Enforcement; 405 KAR 12:020E
Provisions, general; 405 KAR 12:010E
Public participation; 405 KAR 12:030E
Oil Shale Operations
Air resources protection; 405 KAR 30:230
Backfilling, grading; 405 KAR 30:390
Bond forfeiture; 405 KAR 30:080
Bonding requirements; 405 KAR 30:050
Citizens demands for enforcement: 405 KAR
30:170
Data requirements; 405 KAR 30:160
Definitions; 405 KAR 30:010
Diversion of flows; water withdrawal; 405
KAR 30:310
Drilled holes; 405 KAR 30:270
Enforcement; 405 KAR 30:100
Excess spoil materials, disposal: 405 KAR
30:370
Experimental practices; 405 KAR 30:025
Exploration performance standards; 405
KAR 30:125
Exploration permits; 405 KAR 30:120
Explosives; 405 KAR 30:250
General provisions; 405 KAR 30:020
Hydrglggic system, protection of; 405 KAR
30:300

In situ operations; 405 KAR 30:410

Inspection, enforcement; general
sions; 405 KAR 30:090

Inspection, enforcement; public participa-
tion; 405 KAR 30:110

Lands unsuitable, petition requirements; 405
KAR 30:200

Lands unsuitable, process and criteria; 405
KAR 30:190

Leachate control; 405 KAR 30:340

Operation permits; 405 KAR 30:130

Performance bond; amount, duration; 405
KAR 30:040

Performance bond; forms, terms, condi-
tions; 405 KAR 30:060

Performance bond; liability; 405 KAR 30:030

Performance bond; procedures, criteria,
schedule for release; 405 KAR 30:070

Permanent impoundments; 405 KAR 30:350

Petitions for rulemaking; 405 KAR 30:180

Postmining land use; 405 KAR 30:220

Prime farmland; 405 KAR 30:280

Protection of environment; 405 KAR 30:240

Public inspection of records, confidential
nature; 405 KAR 30:150

Revegetation; 405 KAR 30:400

Sediment control; 405 KAR 30:330

Signs, markers; 405 KAR 30:210

Spent shale disposal; 405 KAR 30:380

Topsoil; 405 KAR 30:290

Transfer of peimit, successor in interast; 405
NAR HO 140

Lianaport facilities, 40K K AL 10 200

Waste disposal, 405 KA 30: 360

Water quality standards; 405 KAR 30:320

Permits

Exploration; 405 KAR 8:020E

Provisions, general; 405 KAR 8:010E

Special categories, permits for; 405 KAR
8:050E

provi-

Surface mining, permits for; 405 KAR
8:030E

Underground mining, permits for; 405 KAR
8:040E

Provisions, General
Applicability; 405 KAR 7:030E
Definitions, abbreviations; 405 KAR 7:020E
Experimental practices; 405 KAR 7:060E
Hearings; 405 KAR 7:090E

RECLAMATION, ENFORCEMENT (Cont'd)
Operators, permittees, obligations of; 405
KAR 7:040E
Rulemaking, petitions for; 405 KAR 7:110E
Small operator, assistance for; 405 KAR
7:080E
Suits, citizens, notice of; 405 KAR 7:100E
Special Standards
Auger mining; 405 KAR 20:030E
Concurrent mining; 405 KAR 20:020E
Exploration, coal; 405 KAR 20:010E
Farmland, prime; 405 KAR 20:040E
In situ processing; 405 KAR 20:080E
Mountaintop, removal of; 405 KAR 20:050E
Offsite plants, facilities; 405 KAR 20:070E
Slopes, steep; 405 KAR 20:060E
Strip Mining
Applicability; 405 KAR 1:005E
Surface Mining Standards
Air, protection of; 405 KAR 16:170E
Backfilling, grading; 405 KAR 16:190E
Contemporaneous reclamation; 405 KAR
16:020E
Dams, impoundments; 405 KAR 16:160E
Diversions; 405 KAR 16:080E
Explosives, use of; 405 KAR 16:120E
Facilities, other; 405 KAR 16:250E
Fish, wildlife, environment, protection of;
405 KAR 16:180E
Holes, drilled; casing, sealing of; 405 KAR
16:040E
Hydrologic, general requirements; 405 KAR
16:060E

Impoundments; 405 KAR 16:100E
Land use, postmining; 405 KAR 16:210E
Markers, signs; 405 KAR 16:030E
Provisions, general; 405 KAR 16:010E
Revegetation; 405 KAR 16:200E
Roads; 405 KAR 16:220E
Sedimentation ponds; 405 KAR 16:090E
Spoil, excess, disposal of: 405 KAR 16:130E
Topsoil; 405 KAR 16:050E
Waste, disposal of; 405 KAR 16:140E; 405
KAR 16:150E
Water, monitoring of; 405 KAR 16:110E
Water, standards for; 405 KAR 16:070E
Underground Mining Standards
Air, protection of; 405 KAR 18:170E
Backfilling, grading; 405 KAR 18:190E
Contemporaneous reclamation; 405 KAR
18:020E
Dams, impoundments; 405 KAR 18:160E
Diversions; 405 KAR 18:080E
Explosives, use of; 405 KAR 18:120E
Facilities, other; 405 KAR 18:260F
Fish, wildlife, environment, protection of:
405 KAR 18:190E
Hydrologic, requirements for; 405 KAR
18:060E
Impoundments; 405 KAR 18:100E
Land use, postmining; 405 KAR 18:220E
Markers, signs; 405 KAR 18:030E
Openings, casing, sealing of; 405 KAR
18:040E
Provisions, general; 405 KAR 18:010E
Revegetation; 405 KAR 18:200E
Roads; 405 KAR 18:230E
Sedimentation ponds; 405 KAR 18:090E
Subsidence, control of; 405 KAR 18:210F
Lopsoil; 406 KAR 18:060¢
Waale, apuill, disposal of, 406 KA 11101
406 KAN 111401, 405 KATT 100 1501
Water, monitoring of: 405 KAR 18: 1 10E
Water, standards for; 405 KAR 18:070E
Underground Mining, Surface Effects
Applicability; 405 KAR 3:005E
Unsuitable Areas
Permit, application; review of: 405 KAR
24:040E
Petition, requirements for; 405 KAR 24:020E
Process, criteria for designating; 405 KAR
24:030E

REFERENDUMS

Agriculture
Grade A milk; 302 KAR 1:050
Manufacturing grade milk; 302 KAR 1:040



REVENUE, DEPT. OF
Ad Valorem Tax
State assessment; 103 KAR 8:090
Income Tax
Corporations; 103 KAR 16:141
Withholding; 103 KAR 18:030

RETIREMENT

KERS
Actuarial assumptions, tables; 105 KAR

1:040

Contributions, interest rates; 105 KAR 1:010
Military service credit; 105 KAR 1:070
Repeal; 105 KAR 1:061

Teachers’
Investments; 102 KAR 1:190
Military service, credit for; 102 KAR 1:057
Payroll reports; 102 KAR 1:195

SEED
Charges, schedule of; 12 KAR 1:105
Noxious weed seed; 12 KAR 1:020

SCHOOL BUILDING AUTHORITY
Funding procedures; 723 KAR 1:005

SOCIAL INSURANCE
Food Stamps
Additional provisions; 904 KAR 3:050E; 904
KAR 3:050
Administrative fraud hearings; 904 KAR
3:060; 904 KAR 3:060E
Application process; 904 KAR 3:030E; 904
KAR 3:030
Certification process; 904 KAR 3:035E; 904
KAR 3:035
Contingency plan; 904 KAR 3:080
Coupon issuance; 904 KAR 3:045E; 904 KAR
3:045
Definitions; 904 KAR 3:010E; 904 KAR 3:010
Eligibility requirements; 904 KAR 3:020E;
904 KAR 3:020
Fair hearings; 904 KAR 3:070
Issuance procedures; 904 KAR 3:040; 904
KAR 3:040E
Medical Assistance
Dental services; 904 KAR 1:026E; 904 KAR
1:026; 904 KAR 1:027E; 904 KAR 1:027
Drug formulary; 904 KAR 1:090
Family planning services; 904 KAR 1:049
Inpatient hospital services; 904 KAR 1:012;
904 KAR 1:013E; 904 KAR 1:013
Intermadiate care services; 904 KAR 1:036E;
904 KAR 1:036
Medically needy, income of; 904 KAR
1:004E; 904 KAR 1:004
Mental health center services; 904 KAR
1:044; 904 KAR 1:045E; 904 KAR 1:045
Out-patient surgical clinics; 904 KAR 1:008
Payment for out-of-state services; 904 KAR
1:084
Pediatric services; 904 KAR 1:033E; 904
KAR 1:033
Physicians’ services; 904 KAR 1:010E; 904
KAR 1:010
Primary care center services; 904 KAR 1:054
Rural health clinic services; 904 KAR 1:080;
904 KAR 1:082
Technical eligibility; 904 KAR 1:003E; 904
KAR 1:003; 904 KAR 1:011E; 904 KAR
1:011
Vision care services, payments; 904 KAR
1:040E; 904 KAR 1:040
Public Assistance
Adverse actions, conditions for; 904 KAR
2:045E; 904 KAR 2:046E; 904 KAR 2:046
AFDC, standards for; 904 KAR 2:010E; 904
KAR 2:010; 904 KAR 2:016E; 904 KAR
2:016
AFDC, technical requirements; 904 KAR
2:006E; 904 KAR 2:005; 904 KAR 2:006E;
904 KAR 2:006
Child support; 304 KAR 2:020
Eligibility; 904 KAR 2:040E; 904 KAR 2:040

ADMINISTRATIVE REGISTER

SOCIAL INSURANCE (Cont'd)
Home energy assistance program; 904 KAR
2:100E; 804 KAR 2:100
Payment, time and manner; 904 KAR 2:050
Repeal; 904 KAR 2:007; 904 KAR 2:082

SOCIAL WORK

License
Reinstatement, termination; 201 KAR 23:050
Renewal fee; 201 KAR 23:030

Specialty certification; 201 KAR 23:070

TAXATION
Ad Valorem; State Assessment
Property, classification of; 103 KAR 8:090
Income, Corporations
Repeal; 103 KAR 16:141
Income, Withholding
Reporting requirements; 103 KAR 18:030

TEACHERS® RETIREMENT
General retirement rules; 102 KAR 1:057; 102
KAR 1:190; 102 KAR 1:195

TRANSPORTATION
Aeronautics, Airport Zoning
Airport Safety; 602 KAR 20:020
Highways -
Maintenance; 603 KAR 3:010
Traffic; 603 KAR 5:070; 603 KAR 5:096; 603
KAR 5:110E; 603 KAR 5:110; 603 KAR
5:115
Vehicle Regulation
Motor carriers; 601 KAR 1:090
Motor vehicle dealers; 601 KAR 20:070

TRAVEL EXPENSE
Reimbursement; 200 KAR 2:006

VEHICLE REGULATION
Motor Carriers
Exempted commodities; 601 KAR 1:090
Motor vehicle dealers
Suitable premises, signs, multibusinesses;
601 KKAR 20:070

VETERINARY EXAMINERS

Continuing education; 201 KAR 16:050
Examination for licensing; 201 KAR 16:020
Renewal, notice of; 201 KAR 16:030
Technicians; 201 KAR 16:040

VOCATIONAL EDUCATION
Administration

Program plans, annual; 705 KAR 1:010
Adult Education

Testing program; 705 KAR 7:020

WASTE MANAGEMENT

Certification for disposal facilities operators;
401 KAR 2:111

Definitions; 401 KAR 2:050

Disposal fees; 401 KAR 2:105

Disposal permit process; 401 KAR 2:090

General standards; 401 KAR 2:063

Generators of hazardous waste; 401 KAR
2:070

Hazardous waste permit; 401 KAR 2:060

Identification, listing; 401 KAR 2:075

Interim status standards; 401 KAR 2:073

Landfarming facilities; 401 KAR 2:101

Provisions, general; 401 KAR 2:055

Recycling, permits, standards; 401 KAR 2:170

Sanitary landfills; 401 KAR 2:095

WILDLIFE
(See Fish, Wildlife)
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