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Emergency Regulations Now In Effect

(NOTE: Emergency regulations expire upon being repealed or replaced.)

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-550
July 15, 1982

EMERGENCY REGULATIONS
Department of Personnel
Personnel Board

WHEREAS, in order to implement statutory amend-
ments enacted by the 1982 General Assembly relating to
the restructuring of the Personnel Board (HB 415) and to
the compensation of state employees (HB 681), changes are
necessary in various administrative regulations relating to
the classified service; and

WHEREAS, in order to implement legislation enacted
by the 1982 General Assembly relating to incentive pro-
grams for state employees, a new administrative regulation
is necessary; and

WHEREAS, in order to provide unclassified employees
benefits comparable to those provided classified service

.employees, changes are necessary in the administrative
regulation relating to the unclassified service; and

WHEREAS, the Department of Personnel has determin-
ed and finds that an emergency exists and that there is a
necessity to provide by regulation for the implementation
of these legislative amendments and enactments; and

WHEREAS, the Commissioner of Personnel and the
Personnel Board have prepared, approved and submitted
proposed regulation amendments and a proposed regula-
tion, pursuant to KRS 18A.075, KRS 18A.110, and KRS
18A.115 to make these changes; and

WHEREAS, the Department of Personnel is desirous,
pursuant to KRS 13.088(1), to begin the administrative
regulation review process as soon as possible;

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonweaith of Kentucky, pursuant to the
authority vested in me by Section 13.0838(1) of the Ken-
tucky Revised Statutes, hereby acknowledge the findings
of the Department of Personnel that an emergency exists
and direct that the attached regulations be filed in the Of-

fice of the Legislative Research Commission to be effective
July 15, 1982.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

FINANCE AND ADMINISTRATION CABINET
Department of Personnel

101 KAR 1:030E. Personnel board procedures.
RELATES TO: KRS 18A.045, 18A.070(18.160]

PURSUANT TO: KRS 13.082, 18A.045, [18.160,]
18A.070, 18A.075{18.170]

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 18A.045

[18.160] establishes the State Personnel Board and KRS

‘Volume 8, Numb: .

18A.070 sets forth the procedures for operation of the
board. KRS 18A.075[18.170] further expands the duties of
the board. This rule is to assure compliance with these
statutes and to define specific methods of compliance.

Section 1. Regular Meetings. Regular meetings of the
board shall be held on the second Friday of each month.
The chairman or the executive director [commissioner]
may provide the time, date, and place of any meeting when
deemed necessary and give due notice in writing of the
change to the board members, the commissioner, and the
several appointing authorities. Notice shall be given in
writing to each member of the board by the executive direc-
tor at least seven (7) days in advance of the meeting.

Section 2. Chairman. At the regular meeting in January
of each year, the board shall elect one (1) member to act as
chairman and one (1) member to act as vice-chairman for
[a] terms of one (1) year, or until {a] successors are {is] duly
elected. If the office of chairman or vice-chairman is
vacated because of death or resignation, or in any other
manner, before the expiration of his term [as chairman],
the board shall elect his successor at the next meeting who
shall serve for the unexpired term.

Section 3. Rules of Order. Meetings of the board may
be informal, subject to such rules of order as may be pro-
mulgated by the chairman.

Section 4. Minutes. The executive director [commis-
sioner] shall attend all meetings of the board, act as its
secretary, and record its official actions in the minutes.
The time and place of each meeting of the board, names of
the board members present, all official acts of the board,
the votes of each board member except when the acts are
unanimous, and when requested a board member’s dissent
with his reasons shall be recorded in the minutes. The
executive director [commissioner] shall cause the minutes
to be transcribed and presented for approval or amend-
ment at the next regular meeting. The minutes or a true
copy thereof certified by a majority of the board shall be
open to public inspection. . :

Section 5.  Reports of Commissioner. The commissioner
shall report in writing to the board:

(1) Any new or revised job specification or grade change
for each administrative, professional, or supervisory posi-
tion;

(2) Monthly, the name, classification, grade, salary and
department of each disciplined employee and of each
employee granted a qualification waiver or exceptional
salary increase;

(3) Educational background, and prior experience of
each new administrative, professional or supervisory
employee in the Department of Personnel, or in agency
personnel offices;

(4) Within thirty (30) days, any information concerning
personnel or related matters requested in writing by the
board;
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(5) Semi-annually (April and October), the name,
classification, grade, salary, and department of each provi-
sional, seasonal, temporary, or emergency employee.

DEE MAYNARD, Commissioner
ADOPTED: Junell, 1982
RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

FINANCE AND ADMINISTRATION CABINET
Department of Personnel

101 KAR 1:055E. Compensation plan, pay for
performance.

RELATES TO: KRS 18A.030, 18A.075, 18A.110,
18A.165[18.170, 18.190, 18.210, 18.240]

PURSUANT TO: KRS 13.082, I8A.075, 18A.110
[18.170, 18.210]

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 18A.110

[18.210] requires the Commissioner of Personnel to
prepare and submit to the board rules which provide for a
pay plan for all employees in the classified service, taking
into account such factors as the relative level of duties and
responsibilities of various classes, rates paid for com-
parable positions elsewhere, and the state’s financial
resources. This rule is to assure uniformity and equity in
administration of the pay plan in accordance with
statutory requirements.

Section 1. Preparation, Approval, and Maintenance of
the Plan. (1) After consultation with appointing authorities
and the Secretary of the Finance and Administration
Cabinet, and after conducting an annual wage and salary
survey of relevant labor markets, the Commissioner shall
prepare a compensation plan for all classes of positions
based on the concepts of internal job equity, external
market competitiveness, and individual employee merit.

* The plan shall provide salary grades or specific salary rates
“as'appropriate for the various classes. Each job class shall
be assigned an appropriate pay grade or rate with con-
sideration given to internal job evaluation data and exter-
nal market conditions. All rates of pay for classes shall be
consistent with the functions outlined in the classification
plan. The compensation plan shall reward individual
employee work performance in accordance with a per-
formance increase chart to be developed by the Commis-
sioner.

(2) When the Commissioner determines through rele-

_ vant salary surveys that the state’s overall compensation
position is inadequate in relation to that of other
employers, he may authorize a general adjustment of all
salary grades in the pay structure to a position which is
comparable to the external market. Additional surveys
may be conducted as necessary to determine market condi-
tions for specific classes.

(3) The Commissioner shall submit the plan to the board

- for its approval. The board shall present the plan, through
the Secretary of the Finance and Administration Cabinet,
to the Governor for his final approval. The Commissioner
shall review the plan annually.

Section 2. Appointments. Initial appointments to state
service shall be made at the minimum rate of the pay range
established for the class unless the Commissioner
authorizes appointment of a highly qualified applicant at a
rate above the minimum, not to exceed the middle rate of
the range. Such exception shall be based on the outstan-
ding and unusual nature of the applicant’s cducation. ex-
perience or ability over and above the minimum re-
quirements set for the class. Such additional qualifications
must be in the same or related area to that of the job duties
of the class to which the appointment is to be made.
Employees possessing similar qualifications employed in
the same class, by the same agency, in the same locality
shall have their salaries adjusted to the same rate granted in
the in-range appointment if that rate is higher than their
current salaries. :

Section 3. Re-entrance to State Service. Appointing
authorities, with the approval of the Commissioner, may
place re-employed, reinstated, and probationarily ap-
pointed former employees at a salary determined by one (1)
of the following methods:

(1) Reinstatement to a class having the same [pay grade]
or lower pay grade that is currently assigned to the
employee’s former class:

(a) Request the same salary that was paid at the time of
separation if such salary is within the current salary grade;

(b) Request a salary higher than that paid at the time of
separation due to salary structure or grade adjustments oc-
curring pursuant to Section 8 or Section 9.

(c) Request a lower salary than that earned at the time of
separation if such a salary is within the current pay grade.

(d) Request a salary in accordance with the standards us-
ed for making new appointments.

(2) Re-employment or probationary appointment of
former employees to the same, lower, or higher pay grade:

(a) Request the same salary that was paid at the time of
separation if such salary is within the current salary grade;

(b) Request a salary higher than that paid at the time of
separation due to salary structure or grade adjustments oc-
curring pursuant to Section 8 or Section 9.

(c) Request a lower salary than that earned at the time of
separation if such salary is within the current pay grade.

(d) Request a salary in accordance with the standards us-
ed for making new appointments.

(3) Employees re-employed or reinstated or former
employees probationarily appointed to a salary below the
mid-point of the grade [in the same class series, or
employees reinstated to the same class or a lower class in
the same series, at the same or higher salary earned prior to
separation] shall be considered for a performance increase
in accordance with Section 5(1) below [when they have
completed twelve (12) months service since the date they
last received a performance increase. A maximum of six (6)
months of that twelve (12) months of service may have
been earned during the last period of service in which they
held status]. Employees re-employed, reinstated, or former
employees probationarily appointed to a salary which
equals or exceeds the mid-point of the grade at the time of
compietion of the probationary period may [in the same
class series at a lower rate of pay than that earned at the
time of separation shall] be considered for a performance
[probationary] increase in accordance with Section 5(D)
below. If such employee is not considered for a per-
formance increase in accordance with Section 5(1), he shall
be considered for a performance increase at the beginning
of the month following completion of twelve (12) months
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service from the date of re-employment, reinstatement or
appointment. [Employees re-employed or reinstated to-a
class in a different series shall be considered for a proba-
tionary performance increase in accordance with Section
5(1) below. Former employees probationarily appointed
shall be considered for probationary performance in-
creases in accordance with Section 5(1) below.]

Section 4. Salary Adjustments. (1) Promotion. An
employee who is promoted may [shall] receive a salary in-
crease of five percent (5%) upon promotion, or after suc-
cessful completion of the probationary period following
promotion, or both, except that in no case shall the
employee’s salary after such increase be below the
minimum or above the maximum of the higher grade. If
the promotion is to a classification which constitutes an
unusual increase in the level of responsibility, the appoin-
ting authority, with the prior written approval of the Com-
missioner, may grant upon promotion a ten percent (10%)
or fifteen percent (15%) salary increase over the
employee’s previous salary, provided the proposed salary
is within the salary grade for the position. In those cases
where the full amount of promotional increase cannot be
granted due to the proximity of the grade maximum, only
the portion needed to bring the employee’s salary to that
maximum rate shall be granted. A promotional increase
shall not change the employee’s regular performance in-
crease date.

(2) Demotion. An employee who is demoted shall have
his salary reduced to a rate which is in the grade for the
new class; this rate shall not exceed the rate which the
employee was receiving prior to the demotion.

(3) Transfer. An employee who is transferred to a job
class having the same pay grade shall be paid the same
salary that he received prior to transfer.

(4) Reclassification. An employee who is advanced to a
higher pay grade through a reclassification of his position
shall receive a salary increase of five percent (5%) except
that in no case shall the employee’s salary after such in-
crease be below the minimum or above the maximum of
the higher grade. In those cases where the full amount of
increase cannot be granted due to the proximity of the
grade maximum, only the portion. needed to raise the
employee’s salary to that maximum rate shall be granted.
An employee who is reduced to a lower pay grade through
a reclassification of his position shall receive the same
salary he was receiving prior to reclassification, even if that
salary is above the maximum of the lower pay grade. An
employee whose salary is [at or] above the maximum of the
lower grade shall not receive additional performance in-
creases until such time the salary falls within the grade due
to an adjustment pursuant to Section 8 or Section 9. [The
employee shall return to his original increase date upon
return of his salary to the grade.] An employee in a posi-
tion which has been reclassified to a lower pay grade on or
after June 16, 1983 [July 1, 1983], shall have his salary
reduced to a rate within the grade applicable to the new
class of position.

(5) Reallocation. An employee who is advanced to a
higher pay grade through a reallocation of his position may
receive a salary increase of five percent (5%) except that in
no case shall the employee’s salary after such increase be
below the minimum or above the maximum of the higher
grade. In those cases where the full amount of increase
cannot be granted due to the proximity of the grade max-
imum, only the portion needed to raise the employee’s
salary to that maximum shall be granted. An employee
whose current salary exceeds the grade maximum assigned

to his class due to the June 16, 1982 [July 1, 1982] salary
schedule adjustment shall retain that current salary foliow-
ing reallocation of his class to a higher grade. An employee
who is reduced to a lower pay grade through a reallocation
of his position shall receive the same salary received prior
to reallocation, even if that salary is above the maximum
of the lower grade. An employee whose salary is [at or]
above the maximum of the new grade shall not receive ad-
ditional performance increases until such time the salary

- falls within the grade due to an adjustment pursuant to

Section 8§ or Section 9. [The employee shall return to his
original increase date upon return of his salary to the
grade.] An employee in a position which has been
reallocated to a lower [or higher] pay grade on or after
June 16, 1983 [July 1, 1983], shall have his salary reduced
to a rate within the grade applicable to the new class of
posiion. ,

(6) Detail to special duty. An employee who is approved

- for detail to special duty as provided by 101 KAR 1:110,

Section 4, may receive a five percent (5%) increase upon
detail to a higher class except that in no case shall the
employee’s salary after such increase be below minimum or
above the maximum of the higher grade. In cases where the
full amount of such increase cannot be granted due to the
proximity of the grade maximum, only the portion needed
to raise the employee’s salary to that maximum rate shall
be granted. Annual performance increases shall not be per-
mitted while an employee is on detail to special duty to a
class in a higher pay grade.

(7) Reversion.

(a) An employee who is returned to his former class after
failure to complete the probationary period following pro-
motion, or following detail assignment to a higher class,
shall have his salary reduced to a salary rate received prior
to such promotion or detail assignment and is entitled to all
salary advancements and adjustments, pursuant to Section
8 or Section 9, he would have received had he not left the
class even if these advancements place his salary above the
maximum of the grade applicable to the class to which the
employee is returning.

(b) An employee [Employees} who is [are] returned to a
position [their former class] in the classified service follow-
ing transfer or promotion to the unclassified service shall
have his [their] salary reduced to the rate received prior to
the promotion or transfer and is [are] entitled to all salary
advancements and adjustments he [they] would have
received had he [they] not left the class even if these ad-
vancements place his salary above the maximum of the
grade applicable to the class to which the employee is
returning.

Section 5. Salary Advancements. (1) Probationary per-
formance increases. The amount of an employee’s proba-
tionary performance increase shall be based upon in-
dividual employee work performance as evidenced through
systematic performance appraisal conducted in accordance
with 101 KAR 1:140, Section 10, and other guidelines
which the Commissioner shall develop. Full-time
employees, and [those] part-time employees [who work at
least 100 hours a month] who complete their probationary
period with at least a satisfactory performance level shall
be granted a performance increase at the beginning of the
month following such completion of the probationary
period. The service may be provisional or probationary.
Employees completing a probationary period following
promotion shall not be eligible for a probationary per-
formance increase under this section. [Employees com-
pleting the probationary period with below standard or un-
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satisfactory performance levels shall be considered for an
annual performance increase in accordance with Section
5(2)(d) below.]

(2) Annual performance increases.

{(a) The amount of an employees annual performance in-
crease shall be based upon individual employee work per-
formance as evidenced through systematic performance
appraisal conducted in accordance with 101 KAR 1:140,
Section 10, and other guidelines which the Commissioner
shall develop. Performance increases shall be limited to
permanent full-time [status] employees and [those] part-
time [status] employees [who work at least 100 hours a
month]. Employees who are on educational leave with pay
shall not receive performance-based increases [in ac-
cordance with Section 7(1) below]. Employees in classes
assigned specific salary rates shall not be eligible to receive
performance increases. Employees whose salaries are
above grade maximum(s] rates pursuant to Sections 3(3),
4(1), 4(3), 4(4), 45), 4(7), 5(2)(b), 5(7) and 9(2) [and 9(3)]
shall not be eligible to receive performance increases until
such time the salary falls within the grade due to an adjust-
ment pursuant to Section 8 or Section 9.

(b) An employee having at least a satisfactory per-
formance level shall receive a performance increase at the
beginning of the month following completion of twelve
(12) months service since last receiving a performance or
probationary increase. An employee whose combined an-
nual increment payment, required under Section 5(7), and
{receiving a] performance increase [which] would place his
salary above the maximum of the grade [range] shall
receive the full amount of increase due [have his salary ad-
justed to the maximum of the range with the excess of the
performance increase amount awarded as a lump sum pay-
ment]. Thereafter, such employee shall not receive addi-
tional performance increases until such time the salary falls
within the grade due to an adjustment pursuant to Section
8 or Section 9. [The employee shall return to his original in-
crease date upon return of his salary to the grade.]
Employees having below satisfactory [standard or un-
satisfactory] performance levels shall be considered for an-
nual performance increases in accordance with Section
5(2){c) [paragraphs (c) or (d) of this subsection].

{c) An employee whose below standard performance
level does not warrant a performance increase om his
regularly scheduled increase date shall be considered for
such increase twelve (12) months following his regularly
scheduled date {may be eligible to receive a performance
increase three (3) months following his regularly scheduled
date. A three (3) month re-evaluation period, beginning
immediately following the determination of the employee’s
performance level, shall be used for the purpose of improv-
ing the employee’s performance at least to a satisfactory
level. An employee whose performance remains below
standard following this re-evaluation period shall be con-
sidered for an increase twelve (12) months foliowing his
regularly scheduled date].

[(d) An employee whose unsaztisfactory performance
level does not warrant an increase on his regularly schedul-
ed increase date shall be considered for an increase twelve
(12) months following his regularly scheduled date.]

(3} Service computation. {In computing service for the
purpose of determining annual performance increase
eligibility for full-time employees, only those months for
which an employee earned annual leave or was on educa-
tional or military leave with pay shall be used except as
provided under Section 7(1).] In those cases where an
employee is changed from part-time to full-time, part-time
service [which would be counted in determining.increase

eligibility for a part-time employee} shall be counted in
determining increase eligibility for a fuli-time employee. In
those cases where an employee is changed from full-time to
part-time, full-time service [which would be counted in
determining increase eligibility for a full-time employee]
shall be counted in determining increase eligibility for a
part-time employee.

(4) Performance increase dates will be established [or
changed:]

[(a)] Following completion of probation, except proba-
tion following promotion, with at least a satisfactory per-
formance level, or following completion of twelve (12)
months service from the date of appointment, reinstate-
ment, or re-employment, pursuant to Section 3(3) [due to
appointment, reinstatement, re-employment, or promo-
tion].

[(b) Following completion of a three (3) month re-
evaluation period with at least a satisfactory performance
level, described in Section 5(2) above.]

[(c) When an employee is on leave without pay for more
than one-half (12) the scheduled work days in any month.]

[(d) When the employee returns from leave with pay
where an absence of six (6) months or more in the per-
formance cycle is involved as described in Section 7(1)
below.}

{5) Performance increase dates will not change when an
employee:

(a) Is in 2 position in a job class which is assigned a new
or different salary grade.

(b) Receives a salary adjustment as a result of his posi-
tion being reallocated or reclassified.

(c) Is transferred.

{d) Receives a demotion.

(e) Is approved for detail to special duty as provided by
101 KAR 1:110, Section 4.

(f) Receives an educational achievement increase [salary
advancement] under Section 6. -

(g) Returns from military leave.

(h) Has his salary advanced above the maximum of the
grade or has his salary returned to the grade pursuant to
Section 8 or Section 9. [Returns from leave with pay in-
volving less than six (6) months absence in the performance
cycle.]

(i) Is promoted or receives a promotional increase after
completion of probation following promotion.

(6) No employee shall have his salary advanced to a rate
above the maximum of the salary grade applicable to the
class of his position except as provided in Sections 3(3),
4(1), 4(7), 5(2)(b) and 5(7). An employee may retain a rate
of pay above the maximum of the range as provided in Sec-
tion 4(3),4(4) [and (5)] 4(5), 4(7) and Section 9(2) [9(3)] of
these rules.

(7) Annual increment. All employees shall receive
statutory annual increment of five (5) percent on the
employee’s regularly scheduled performance increase date.
The commissioner shal] assign increase dates to employees
not having performance increase dates.

{8) [(7)] Transition provisions.

(a) All provisions in Section 5(8) [(7)] shall be supersed-
ed by provisions described in Section 5(1) through (7) {(6)],
January 1, 1983.

(b) Probationary increments. Full-time employees and
{those] part-time employees [who work at least 100 hours a
month] who were probationarily appointed, or former
employees probationarily appointed or re-employed or
reinstated prior to July 16, 1982 [July 1, 1982], to a salary
that is below the mid-point salary of the grade shall receive
an increment limited to a five (5) percent salary advance-
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ment at the beginning of the month following successful
completion of the probationary period. Full-time
employees and part-time employees who were proba-
tionarily appointed, or former employees probationarily
appointed or re-employed or reinstated prior to June 16,
1982, to a salary that equals or exceeds the mid-point
salary of the grade at the time of completion of probation
may receive an increase limited to a five (5) percent salary
increment following completion of the probationary
period or twelve (12) months service from the date of ap-
pointment, reinstatement, or re-employment [shall be eligi-
ble and may be given consideration by the appointing
authority for a five percent (5%) salary advancement at the
beginning of any month following successful completion
of the probationary period; however, in no case shall a five
percent (5%) salary advancement be awarded under this
section after December 31, 1982. The service may be provi-
sional or probationary. A former employee who was
reinstated or re-employed at the same or higher salary prior
to July 1, 1982 may be considered for a five percent (5%}
salawry advancement when he has completed twelve (12)
months service since the date he received a probationary or
annual increment; however in no case shall a five percent
(5%) increase be awarded under this section after
December 31, 1982. A maximum of six (6) months of that
twelve (12) months service may have been earned during
the last period of service in which he held status]. This five
(5) percent limitation is in effect until December 31, 1982.
Service may be provisional or probationary.

(c) Annual increments. Permanent full-time and part-
time employees who have assigned annual increment dates
which occur prior to December 31, 1982, shall receive an
increase limited to the statutory five (5) percent salary in-
crement on that date. [Annual increments shall be based
upon length of service until December 31, 1982. Full-time
employees having status, and those part-time employees
who work at least 100 hours a month whose annual incre-
ment date occurs prior to December 31, 1982 shall be given
a five percent (5%) salary advancement at the beginning of
the month following completion of twelve (12) months ser-
vice since last receiving an annual or probationary incre-
ment. Employees who are on educational leave with pay
shall receive such annual increments until December 31,
1982. For the purpose of determining annual increment
eligiblity, service computation shall be done in accordance
with Section 5(3) above. Employees whose salaries are at or
above range maximums due to salary schedule adjustment
July 1, 1982 shall receive their five percent (5%) annual in-
crements if they would have received such increment has

not this salary schedule adjustment occurred. Employees -

whose salaries are within five percent (5%) of the range
maximum following such schedule adjustment shall receive
the full benefit of their annual increment even if such in-
crease places their salary above the range maximum.]

(d) Outstanding merit increment. Unless otherwise
noted, any permanent full-time employee who has served
for one (1) year immediately preceding the recommenda-
tion and who has not received an outstanding merit ad-
vancement within twelve (12) months is eligible for a five
percent (5%) outstanding merit advancement in his present
grade in addition to any other salary advancements to
which he might be entitled if:

1. His acts or ideas have resulted in significant financial
savings to the Commonwealth, or to a significant improve-
ment in service to its citizens; or

2. His job performance is outstanding. The appointing
agency must submit written justification to the Commis-

sioner and the personnel action form must be approved by
the agency head and the Commissioner to be effective. Ina
fiscal year, an agency with sufficient budgeted funds may
grant as many outstanding merit salary advancements as
thirty percent (30%) of the number of its employees at the
close of the prior fiscal year. This provision expires
December 31, 1982.

This provision expires December 31, 1982.

[(e) Continuous service award. An employee who has
served (12) months at or above the maximum of the salary
grade applicable to his class prior to December 31, 1982
shall be given a continuous service award of five percent
(5%) of his current annual salary rate. Service at the max-
imum rate of the grade applicable to the class of position
held by the employee prior to July 1, 1982 adjustment shall
be counted toward his twelve (12) month period.
Employees whose salaries were at the maximum of the
salary range prior to July 1, 1982 but whose salaries are
returned to the range following the July 1, 1982 schedule
adjustment, shall receive their regular annual increments in
accordance with Section 5(7)(c). This continuous service
award shall be given as a lump sum payment. The service
shall be computed in accordance with Section 5(3).]

Section 6. Educational Achievement Increase. Subject

- to the approval of the Commissioner, any permanent, full-

time employee who, after completion of his initial proba-
tionary period, satisfactorily completes 260 classroom
hours (or the equivalent as determined by the Commis-
sioner) of job related instruction is eligible for a lump-sum
educational achievement increase of five percent (5%) of
his annual base salary the first of the month following the
approval of the increase.

Section 7. Return from Leave. (1) Leave with pay. The
appointing authority shall grant an employee on leave with
pay or returning to duty from leave with pay a per-
formance increase on the employee’s regularly scheduled
increase date if such increase is warranted and the
employee’s performance level can be properly
documented. [Following January 1, 1983, an employee
returning to duty from leave with pay where an absence of
six (6) months or more in the performance cycle is involved
shall have his performance increase date established four
(4) months following his regularly scheduled increase date.
Where an employee’s increase date occurs while the
employee is on leave with pay, and an absence of six (6)
months or more in the perfromance cycle is involved, the
employee shall have his increase date established four (4)
months following the date of his return. Where an absence
of less than six (6) months in the performance cycle is in-
volved, the employee shall be considered for his per-
(fiormance increase on his regularly scheduled increase

ate.}

(2) Leave without pay. Employees returning to duty
from leave without pay lasting less than one (1) year shall
have their increase dates established in accordance with
Section 5(3) above. Employees returning to duty from
leave without pay in excess of one (1) year shall be con-
sidered for a performance increase when they have com-
pleted twelve (12) months service since the date they last
received an annual increase. A maximum of six (6) months
of that twelve (12) months of service may have been earned
during the last period of service in which they held status
prior to the leave period [have their increase dates
established in accordance with Section 3(3)].

(3) Military Leave. An employee returning to duty from
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military leave without pay, or from military service in ac-
cordance with KRS 61.373, shall receive the same or
similar pay (same salary plus grade changes) and all other
increases he would have received. Satisfactory per-
formance shall be assumed when computing the amount of
performance increase(s) due.

Section 8. General Schedule Adjustment. When the
Commissioner authorizes a general adjustment of all
grades in the pay structure, employees shall have their
salaries adjusted at least to the minimum rates of grades in
all cases. All salary adjustments shall be made in ac-
cordance with standards established by the Commissioner.

Section 9. Class Re-evaluation and Grade Adjustment.
(1) Class re-evaluation is the assignment of a different
salary grade to a class based upon a change in relation to
other classes or to labor market conditions.

(2) Change in salary grade. Whenever it becomes
necessary to assign a class in different salary grade due to
changes defined in Section 9(1) above, the Commissioner
may make a new or different salary grade applicable to a
class of position. Persons employed in positions of that
class at the effective date of the change in salary grade shall
have their salary placed at least at the minimum salary of
the higher grade. In no event shall an employee’s salary be
placed at a rate which provides a salary rate less than the
employee received prior to the change in the salary grade.
Employees whose salaries are already within the higher
grade shall retain their current salaries following the ad-
justment. Employees in a class or classes assigned to a
lower pay grade through class re-evaluation shall retain
their current salary even if that salary is above the max-
imum rate of the lower grade. Such employees shall not be
eligible to earn [annual] performance increases until such
time as the employee’s salary falls within the grade. [The
employee shall return to his original increase date upon
return of his salary to the grade.] The Commissioner shall
review the use of this provision for retaining employees’
salaries above grade maximums and report to the Board
July 1, 1984, to determine the need for continuing such
provision.

(3) Recruitment difficulties. Whenever the Commis-
sioner determines that it is not possible to recruit qualified
employees at the established entrance salary in a specific
area or for a specific class, he may at the request of the ap-
pointing authority, authorize the recruitment for a class of
position at a higher rate in the pay grade, provided that all
other employees in the same class of position in the same
agency in the same locality are adjusted in salary to the
same rate. When the Commissioner determines that it is
not possible to relieve salary inadequacies using this provi-
sion, Section 9(2) shall apply.

(4) Increases resulting from this section shall not affect
an employee’s [annual] performance increase date.

Section 10. Paid Overtime. Overtime for which pay is
authorized shall have the approval of the Commissioner of
Personnel and the Secretary of the Finance and Ad-
ministration Cabinet.

Section 11. Maintenance and Maintenance Allowance.
In each case where an employee or the employee and his
family are provided with full or part maintenance, con-
sisting of one (1) or more meals per day, lodging or living
quarters, and domestic or other personal services, such
compensation in kind shall be treated as part payment and
its value shall be deducted from the appropriate salary rate

in accordance with the schedule promulgated by the Com-
missioner after consultation with appointing authorities
and the Secretary of the Finance and Administration
Cabinet.

Section 12. Supplemental Shift Premium. Upon request
of the appointing authority, the Commissioner may
authorize the payment of a supplemental shift premium for
those employees directed to work an evening or night shift.
However, no employee shall receive a supplemental shift
premium subsequent to a transfer to a position that is in-
eligible for a shift differential premium payment. The
employee’s loss of shift differential pay shall not be a basis
for an appeal to the Personnel Board.

DEE MAYNARD, Commissioner
ADOPTED: Junell, 1982
RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

FINANCE AND ADMINISTRATION CABINET
Department of Personnel

101 KAR 1:110E. Promotion, transfer, demotion and
detail to special duty.

RELATES TO: KRS 18A.005, 18A.030, 18A.095,
18A.110, 18A.115(18.110, 18.190, 18.210, 18.220, 18.270]

PURSUANT TO: KRS 13.082, 18A.030, I18A.075,
18A.110, 18A.210][18.170, 18.190, 18.210]

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 18A.075

[18.190] requires the personnel board to adopt comprehen-
sive rules consistent with KRS Chapter 18A. KRS 18A4.030
[18.190] requires the commissioner of personnel to prepare
and recommend to the board rules which provide for the
manner of completing appointments and promotions. KRS
18A.110[18.210] requires the commissioner to prepare and
submit to the board rules which provide for promotions
and transfers; and for discharge and reduction in rank.

This rule is necessary to comply with these statutory re-
quirements.

Section 1. Promotion. (1) Vacancies in the classified
service shall be filled by promotion whenever practicable
and in the best interest of the service. Promotions shall be
based upon merit and shall be made in accordance with the
procedures established in these rules.

(2) A promotion is the filling of a vacancy by the ad-
vancement of an employee with status from a position hav-
ing a lower minimum salary. Promotions may be made on
either a competitive or non-competitive basis at the discre-
tion of the commissioner after consultation with the ap-
pointing authority. An employee who is promoted shall be
required to serve a probationary period as provided in 101
KAR 1:100. Serving a probationary period upon promo-
tion shall not affect the employee’s status in the lower class
of position. Appropriate consideration will be given to the
qualifications, performance appraisals, conduct, and
seniority of applicants for promotion.

(3) To fill a vacancy by competitive promotion, the com-
missioner of personnel shall examine all qualified, apply-
ing, status employees. The commissioner shall prepare a
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register in the same manner as for open competitive ap-
pointments. 101 KAR 1:080 shall govern the selection and
appointment.

(4) When an appointing authority nominates a status

_employee for a non-competitive promotion, the commis-
sioner of personnel may test the nominee. If he finds the
nominee qualified, the commissioner may authorize the
promotion.

(5) Any employee promoted from a classified to an
unclassified position retains his status in the classified ser-
vice. On separation from the unclassified service, he
reverts to a position in that class which he had status in the
agency from which he was terminated if a vacancy in that
class exists. If no such vacancy exists, he shall be con-
sidered for employment in any vacant position [in that
agency] for which he is qualified pursuant to re-

ﬁrgployment procedures and KRS 18A.130 and 18A.135
.2171.

Section 2. Transfer. (1) The movement of an employee
from one position to another of the same grade having the
same salary ranges and the same level of responsibility
within the classified service shall be deemed a transfer. A
transfer may be an inter-agency or intra-agency action. If
the employee requests a transfer in writing, such transfer
will be deemed to have been made on a voluntary basis 2nd
from which there shall be no appeal. If the employe has not
requested the transfer in writing, such transfer will be
deemed to have been made on an involuntary basis, and
the employee shall have the right to appeal such transfer in
accordance with 101 KAR 1:130. The employee must meet
the minimum requirements of the job class to which
transferred.

(2) No employee, certified to a vacancy in a local area on
a strictly local area basis in accordance with the provisions
of 101 KAR 1:080, Section 4(3), shall be transferred from
that position until the probationary period has been com-
pleted.

(3) No probationary employee may be transferred bet-
ween agencies nor between geographical locations to a
position having the same salary range and level of respon-
sibility, unless approved by the commissioner of personnel.

(4) No employee may transfer to a different department
without prior approval both of the commissioner of per-
sonnel and of the personnel officer or head of his present
department.

(5) An employee’s promotion to a different department
must be approved in writing by the personnel officer or
head of his present department, or by the commissioner of
personnel. If the promotion is approved by his present
department, the department must file it with the depart-
ment of personnel.

[(6) Following notification of a transfer, an employee
must report for work, or make himself known to be
available for work, at either his old work station or the new
one to which assigned.]

(6) [(M] If the transfer is on an involuntary basis, the
employee shall be notified of his transfer in writing at least
thirty (30) calendar days prior to the effective date of such
transfer. Following notification of a transfer, an employee
must report for work at his new work station on the effec-
tive date of the transfer. The appointing authority shall
pay the employee’s travel expenses following transfer for
up to thirty (30) calendar days following the effective date
of the transfer and shall pay the employee’s moving ex-
penses, if any. The notice shall include the reason for the
transfer, the employee’s obligation to report to his new
work station [one of his work stations in accordance with

subsection (6) of this section], the appointing authority’s
obligation to pay travel and moving expenses, and the
employees right of appeal under 101 KAR 1:130. Agencies
shall establish a reasonable basis for selecting an employee
for transfer.

(7) Nothing in this section shall preclude the temporary
assignment of an employee to a different work station for a
period of up to sixty (60) calendar days, provided that such
employees are reimbursed for their travel expenses in ac-
cordance with regulatory provisions.

Section 3. Demotion. (1) ‘‘Demotion’’ means a change
in the rank of an employee from a position in one (1) class
to a position in another class having a lower minimum
salary range and less discretion or responsibility.

(2) An employee with status may be demoted only for
cause, after the employee has been presented with the
reasons for such demotion in writing, and has been allowed
at least five (5) working days to reply thereto in writing, or,
upon request, to appear personally with counsel and reply
to the appointing authority or his deputy. A copy of the
statement of reasons and the reply shall be filed with the
commissioner. An employee with status may appeal his
demotion in accordance with 101 KAR 1:130.

(3) If, for personal or other reasons, an employee re-
quests in writing that he be assigned to a position of a
lower class, the appointing authority may make such a
voluntary demotion. Voluntary demotions may be intra-
agency, or inter-agency; involuntary demotions shall be
intra-agency only. If the action is intra-agency, approval of
the appointing authority and the commissioner is required;
if inter-agency the prior approval of both appointing
authorities and the commissioner is required. There shall
be no appeal from demotions made on a voluntary basis.

Section 4. Detail to Special Duty. When the services of
a permanent employee are needed in a position within the
department other than the position to which regularly
assigned, the employee may be detailed to that position for
a period not to exceed one (1) year with prior approval of
the commissioner of personnel. For detail to special duty
the commissioner of personnel may waive the minimum re-

quirements when requested by the appointing authority in
writing.

DEE MAYNARD, Commissioner

ADOPTED: Junell, 1982
RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

FINANCE AND ADMINISTRATION CABINET
Department of Personnel

101 KAR 1:130E. Appeals.

RELATES TO: KRS 18A.075, 18A.095, 18A.100
[18.170, 18.270, 18.272]

PURSUANT TO: KRS 13.082, 18A.075, 18A.095,
18A.110[18.170, 18.210, 18.270]

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 18A.075

[18.170] requires the Personnel Board to adopt com-
prehensive rules consistent with KRS Chapter 18A. KRS
18A.095 [18.270] provides that any classified employee
who is dismissed, demoted, suspended or otherwise

Volume 9, Number 3— September 1, 1982




312 ADMINISTRATIVE REGISTER

penalized after completing his probationary period may
appeal to the Personnel Board within thirty (30) days of the
action taken against him. This rule is necessary to assure a
uniform and effective procedure for scheduling, hearing,
and acting upon such appeals.

Section 1. General Provisions. Any employee, applicant
for employment, or eligible on a register, who believes that
he has been unjustly discriminated against, may appeal to
the board for a hearing subject to the procedural rules of
the board.

Section 2. Appeal From Examination Rejection. (1)
Any applicant whose application for admission to an open-
competitive examination has been rejected and who has
been notified of such rejection and the reasons therefor
may appeal to the board for reconsideration of his
qualifications and for admission to the examination.

(2) Applicants may be conditionally admitted to an ex-
amination by the commissioner pending a consideration of
an appeal. Admission to a written examination under such
circumstances, however, shall not constitute the assurance
of a passing grade in training and experience.

Section 3. Appeal From Examination Rating. (1) Any
applicant who has taken an examination may appeal to the
board for a review of his rating in any part of such ex-
amination to assure that uniform rating procedures have
been applied equally and fairly. :

(2) Except for correction of clerical errors, a rating in
any part of an examination shall not be changed unless it
has been found by the board that a mistake has been made,
except as provided in 101 KAR 1:070, Section 3. A correc-
tion in the rating shall not affect a certification or appoint-
ment that may already have been made from the register.

Section 4. Appeal From Removal From Register. An
eligible whose name has been removed from a register for
any of the reasons specified in 101 KAR 1:070, Section 6(1)
and (2), may appeal to the board for reconsideration.

Section 5. Appeal Procedure for Applicants or
Eligibles. The appeal to the board by applicants or eligibles
under Sections 1, 2, 3, 4, must be filed in writing with the
executive director [commissioner] not later than fifteen
(15) calendar days after the notification of the action in
question was mailed. The applicant or eligible shall have
the right to appear before the board and to be heard.

Section 6. Appeal From Dismissals, Demotion, Suspen-
sion, or Penalization. (1) Any employee with status who is
dismissed, demoted, suspended, or otherwise penalized
may appeal to the board.

(2) An employee may appeal a transfer which he con-
siders to be a penalization in accordance with 101 KAR
1:110, Section 2. [Following notification of a transfer, an
employee must report for work, or make himself known to
be available for work, at either his old work station or the
new one to which assigned.]

Section 7. Appeal Procedure for Employees. (1) Any
employee with status who is dismissed, demoted, suspend-
ed, or otherwise penalized may, within thirty (30) days
after the effective date of such dismissal, demotion,
suspension, or penalization, appeal to the board through
the executive director [commissioner]. Such appeal shall be
in writing and shall set forth the basis for the appeal. The
appeal must be filed in the office of the executive director

[Commissioner of Personnel] within the aforementioned
thirty-day (30) period. When the thirtieth [(30th)] day of
the filing period falls on a day when the executive
director’s [commissioner’s] office is closed during normal
working hours, the appeal may be filed on the next regular
working day. The executive director [commissioner} shall
promptly transmit copies of the appeal to the board and to
the appointing authority.

(2) The board shall designate an appropriate time and
place to conduct the hearing. Such hearing shall be held
within sixty (60) [thirty (30)] calendar days after receipt of
the appeal [unless circumstances intervene which, in the
opinion of the board, would cause undue hardship on
either party to the hearing or unless, due to the number of
appeals, it is impractical to schedule such hearing within
said thirty (30) day period]. The appellant and the appoin-
ting authority shall be notified in writing at least five (5)
working days in advance of the time and place designated
for the hearing. The board shall, within ninety (90) days
after an appeal is filed, issue a final order for the disposi-
tion thereof.

(3) At the hearing, both the appellant and the appointing
authority whose action is reviewed shall have the right tc
be heard publicly and to be represented by counsel to pre-
sent evidentiary facts. At the hearing of such appeals,
technical rules of evidence shall not apply.

(4) If the board finds that the action complained of was
taken by the appointing authority for any political,
religious, or ethnic reason, or due to sex, race, age (bet-
ween forty (40) and seventy (70)), or handicap, the
employee shall be reinstated to his former position or a
position of like status and pay, without loss of pay for the
period of his penalization, and without penalization, or
shall otherwise be made whole.

(5) If the board finds that the action complained of was
taken by the appointing authority without just cause, the
board shall order the employee reinstated to his former
position or a position of like status and pay, without loss

-of pay for the period of his penalization, or otherwise

make the employee whole. In all other cases, if the board
finds that the action taken by the appointing authority was
excessive or erroneous in view of all the surrounding cir-
cumstances, the board shall alter, modify or rescind the
disciplinary action.

(6) When any employee is dismissed and not ordered
reinstated after such appeal, the board in its discretion may
direct that his name be placed on an appropriate re-
employment list for employment in any similar position
other than the one from which he had been removed.

Section 8. Hearing of Appeals. (1) Evidentiary hearings
in appeals filed pursuant to KRS 18A.095 [18.270] and this
regulation may [shall] be conducted by the full board or
quorum thereof, or by individual members of the board,
by its executive director or by a hearing examiner of the
board [except as otherwise provided in this rule. The board
may adopt a rotating schedule for the attendance of
members at evidentiary hearings to be conducted by the
board in order to assure the presence of a quorum, but not-
withstanding any such schedule any member of the board
may attend and participate in any such hearing].

(2) The board may designate one (1) or more hearing ex-
aminers to assist the board in appeal proceedings. All such
hearing examiners shall be attorneys authorized to practice
law in Kentucky and shall be selected solely on their
knowledge, ability and experience in the trial of ad-
ministrative and/or judicial proceedings.

(3) [(2)] The chairman of the board or a majority of the
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board [, by written order,] may designate a [single]
member of the board, the executive director or a hearing

examiner to conduct any evidentiary hearing as hearing:

officer Jon behalf of the board] or may request the
executive director [commissioner] to establish a calendar
designating [single] members of the board, the executive
director and/or hearing examiners to conduct evidentiary
hearings as hearing officers [on behalf of the board]. A
stenographic record shall be made of the evidence
presented at such hearing. In all such cases, upon the con-
clusion of the hearing, the hearing officer [presiding
member-hearing examiner] shall submit to the board a
transcript of the evidence presented, his findings of fact,
and dispositive recommendations in the case before him,
and the executive director [commissioner] shall transmit by
certified mail unless such transmission is waived in writing,
to both parties a copy of the findings of fact and
dispositive recommendations. The board upon review of
the findings of fact, the transcript of the evidence
presented, and dispositive recommendations of the hearing
officer [presiding member-hearing examiner], who shall be
present during such review, and after consideration of such
written or oral arguments or exceptions as the parties have
presented as a matter of right or may present with leave or
upon request of the board, shall make a final determina-
tion of the appeal by either:

(a) Adopting as submitted the findings and recommen-
dations of the hearing officer [presiding member-hearing
examiner];

(b) Altering before adoption, in any manner deemed
proper, either or both the findings and recommendations
of the hearing officer [presiding member-hearing ex-
aminer]; . .

(c) If felt necessary by a majority of the board, reman-
ding the case or any part thereof for rehearing by the same
hearing officer [presiding member-hearing examiner], with
such hearing officer [examiner] to prepare and submit to
the parties and the board such additional findings of fact
and dispositive recommendations as he feels are necessary
upon the conclusion of the rehearing. A stenographic
record shall be taken of this additional testimony and the
hearing officer [presiding member-hearing examiner] shall
submit to the board a transcript of the evidence presented.
The board shall then consider the findings of fact,
transcript of the evidence presented, and dispositive
recommendations from the original hearing and any addi-
tional rehearings ordered, and shall, upon request of any
member of the board, instruct the executive director [com-
missioner] to prepare a complete or partial record. The
board, upon consideration of these items and such addi-
tional written or oral arguments or exceptions as the par-
ties have presented as a matter of right or may present with
leave or upon request of the board, shall render its final
decision in the case.

[(3) The board may designate one or more hearing ex-
aminers to assist the board in appeal proceedings. All such
hearing examiners shall be attorneys authorized to practice
law in Kentucky and shall be selected solely on their
knowledge, ability and experience in the trial of ad-
ministrative and/or judicial proceedings.]

(4) Any appeal heard by less than the full board shall be
subject to review by the full board upon petition for such
review by either party to the appeal. Petition for review by
the full board shall be filed with the board within thirty
(30) days of the recommended order issued by a member,
the executive director, or a hearing examiner. [Hearing ex-
aminers selected by the board, but who are not themselves
members of the board, shall conduct evidentiary hearings

in the same manner as board member hearing examiners.
In all cases, upon the conclusion of the hearing, the hear-
ing examiner shall submit to the board a transcript of_ t.he
evidence presented, his findings of fact, and dispositive
recommendations in the case before him, and the commis-
sioner shall transmit by certified mail to both parties a
copy of the findings of fact and dispositive recommenda-
tions. In the presence of the hearing examiner and with his
advice, the board shall review these documents, and after
consideration of such written or oral arguments OF €Xcep-
tions as the parties have presented as a matter of right or
may present with leave or upon request of th; board, shall
make a final determination of the appeal by either:]

[(a) Adopting as submitted the findings and recommen-
dations of the hearing examiner;]

[(b) Altering before adoption, in any manner deer_ned
proper, either or both the findings and recommendations
of the hearing examiner;}

[(c) If felt necessary by a majority of the board, reman-
ding the case or any part thereof for rehearing by the same
hearing examiner, with such hearing examiner to prepare
and submit to the parties and the board such additional
findings of fact and dispositive recommendations as he
feels are necessary upon the conclusion of the rehearing. A
stenographic record shall be taken of this additional
testimony and the hearing examiner shall submit to the
board a transcript of the evidence presented. The board
shall then consider the findings of fact, transcript of the
evidence presented, and dispositive recommendations from
the original hearing and any additional rehearings ordered,
and shall, upon request of any member of the board in-
struct the commissioner to prepare a complete or partial

~record. The board, upon consideration of these items and

such additional writter or oral arguments oI exceptions as
the parties have presented as a matter of right or may pre-
sent with leave or upon request of the board, shall render
its final decision in the case.]

(5) At any time after a hearing but prior to a final order
of the Personnel Board, either party may request a copy of
the transcript of the evidence presented at the hearing.
Such request shall be in writing to the board. Any party re-
questing such transcript shall bear the expense of preparing
the copy of the transcript at the rate of ten (10) cents per
page unless otherwise ordered by the Personnel Board.
Payment for the transcript copy shall be tendered by cer-
tified check or money order prior to the preparation of said
copy, and, in the case of an appointing authority, may be
tendered by interaccount voucher.

(6) In all appeals pending before the personnel board,

. the taking of depositions for proof, either prior to oOr

subsequent to the hearing, shall not be permitted except
where the deponent is a licensed physician or a non-
resident of the State of Kentucky, or where the taking of
said deposition for purposes of proof is agreed to by the
opposing party, or where other extenuating circumstances
of such magnitude exist that the hearing officer by order
authorizes the taking of such deposition. All hearings of
appeals shall be held in Frankfort, Kentucky, unless other-
wise designated by the board for good cause. The duly ap-
pointed hearing officer shall have the power to issue all in-
termediate orders concerning said appeal, prior to the final
decision of the board; upon request of the hearing officer,
such orders shall be issued by the executive director [com-
missioner] acting as secretary to the board.

DEE MAYNARD, Commissioner
ADOPTED: Junell, 1982

RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.
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FINANCE AND ADMINISTRATION CABINET
Department of Personnel

101 KAR 1:140E. Service regulations.

RELATES TO: KRS 18A.030, 18A.075, 18A.110
[18.170, 18.190, 18.210]

PURSUANT TO: KRS 13.082, 18A.030, 18A.075,
18A.110[18.170, 18.190, 18.210]

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 18A.075

[18.170] requires the Personnel Board to adopt com-
prehensive rules consistent with KRS Chapter 18A. KRS
18A.030 and 18A.110 [18.190 and 18.210] require the
Commissioner of Personnel to prepare and submit to the
board rules which provide for annual leave, sick leave,
special leaves of absence, and for other conditions of
employment. This rule is necessary to comply with these
statutory requirements.

Section 1. Attendance. Hours of Work. The number of
hours full-time employees in state offices in Frankfort are
required to work shall be uniform for all positions unless
specified otherwise by the appointing authority or the
statutes. The normal work day shall be from 8:00 a.m. to
4:30 p.m., local time, Monday through Friday. Employees
in other than Frankfort state office buildings shall be sub-
ject to such hours of work as set by the appointing authori-
ty.

Section 2. Annual leave. (1) Each full-time employee in
the state service, except seasonal, temporary and emergen-

cy employees, shall be allowed annual leave with pay at the
following rate:

Years of Service Annual Leave Days
0—>5 years 1
5—10 years
10—15 years

15 years and over

leave day per month; 12 per year
14 leave days per month; 15 per year
1Y leave days per month; 18 per year
1% leave days per month; 21 per year

An employee must have worked more than half of the
work days in 2 month to qualify for annual leave. In com-
puting years of total service for the purpose of allowing an-
nual leave, only those months for which an employee earn-
ed annual leave shall be used. In those cases where an
employee is changed from part-time to full-time, those
months in which the employee worked at least 100 hours as
a part-time employee shall be counted in computing years
of total service. Former employees who have been rehired
and who had been previously dismissed for cause from
state service shall receive credit for service prior to the
dismissal, except where such dismissal resulted from a
violation of KRS I8A.140, 18.145, or 18A.990 [18.310,
18.320, or 18.990]. Employees serving on a part-time basis
who work at least 100 hours a month shall be allowed an-
nual leave with pay at the following rate:

Years of Service Annual Leave Hours

0—5 years 4 leave hours per month; 48 per year
5—10 years’ 5 leave hours per month; 60 per year
10—15 years 6 leave hours per month; 72 per year

15 years and over 7 leave hours per month; 84 per year

In computing years of total service for the purpose of
allowing annual leave for part-time employees, only those

months in which the employee worked -at least 100 hours
shall be used. In those cases where an employee is changed
from full-time to part-time, those months for which the
employee earned annual leave as a full-time employee shall
be counted in computing years of total service. Employees
serving on a part-time basis who work less than 100 hours a
month or on a per diem basis shall not be entitled to annual
leave.

(2) Annual leave for full-time employees may be ac-
cumulated and carried forward from one calendar year to
the next not to exceed the following maximum amounts:

Years of Service Maximum Amount

0—5 years Thirty (30) work days
5—10 years Thirty-seven (37) work days
10—15 years Forty-five (45) work days
15—20 vears Fifty-two (52) work days
Over 20 years Sixty (60) work days

Annual leave for part-time employees who work at least
100 hours a2 month may be accumulated and carried for-
ward from one (1) calendar year to the next not to exceed
the following maximum amounts:

Years of Service Maximum Amount

0—S5 years 120 hours
5—10 years 148 hours
10—15 years 180 hours
15—20 years 208 hours
Over 20 years 240 hours

However, leave in excess of the above maximum amounts
may be carried forward for a period of six (6) months if the
appointing authority justifies in writing the reasons which
made it impossible to allow an employee to take ac-
cumulated annual leave in a timely manner. Years of ser-
vice for the purpose of determining the maximum amount
of annual leave which may be accumulated and carried for-
ward shall be computed as provided in subsection (1) of
this section. Annual leave shall not be granted in excess of
that earned prior to the starting date of leave.

(3) Absence on account of sickness, injury, or disability
in excess of that hereinafter authorized for such purposes
may, at the request of the employee and within the discre-
tion of the appointing authority, be charged against annual
leave.

(4) Accumulated annual leave shall be granted by the ap-
pointing authority in accordance with operating re-
quirements and, insofar as practicable, with the request of

" employees.

(5) Employees are charged with annual leave for absence
only on days upen which they would otherwise work and
receive pay.

(6) Annual leave shall accrue only when an employee is
working or on authorized leave with pay. Annual leave
shall not accrue when an employee is on educational leave
with pay.

(7) An employee who is transferred or otherwise chang-
ed from the jurisdiction of one agency to another shall re-
tain his accumulated annual leave in the receiving agency.

(8) Before an employee may be placed on leave of
absence without pay in excess of thirty (30) working days,
he must have used or have been paid for any accumulated
annual leave.

(9) Employees shall be paid in a lump sum for ac-
curmnulated annual leave, not to exceed the maximum
amounts as set forth in Section 2(2) above, when separated
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by proper resignation, layoff, retirement or when granted
leave without pay in excess of thirty (30) working days. The
effective date of the separation shall be the last work day
and the employee’s amount of accumulated annual leave
shall be listed in the remarks section of the advice effecting
the separation. A supplemental pay voucher shall be sub-
mitted on accumulated annual leave.

(10) An employee who has been dismissed for cause or
who has failed to give proper notice of resignation may, at
the discretion of the appointing authority, be paid in a
lump sum for accumulated annual leave not to exceed the
maximum amounts as set forth in Section 2(2) above.

(11) Upon the death of an employee, his estate shall be
entitled to receive pay for the unused portion of the
employee’s accumulated annual leave not to exceed the
maximum amounts as set forth in Section 2(2) above.

(12) Absence for a fraction or part of a day that is charg-
ed to annual leave shall be charged in hours or one-half
{¥4) hours.

Section 3. Sick Leave. (1) Each employee in the state
service, except an emergency, part-time, or per-diem
employee, shall be allowed sick leave with pay at the rate of
one (1) working day for each month of service. An
employee must have worked more than half of the work of
the work days in a month to qualify for sick leave with pay.
Employees serving on a part-time basis who work at lesst
100 hours a month shall be allowed four (4) hours sick
leave for each month of service. Employees serving on a
part-time basis who work less than 100 hours a month or
on a per-diem basis shall not be entitled to sick leave.

(2) Full-time employees completing ten (10) years of
total service with the state shall be credited with ten (10)
additional days of sick leave upon the first day of the
month following the completion of ten (10) years of ser-
vice. In computing years of total service for the purpose of
crediting ten (10) additional days of sick leave, only those
months for which an employee earned sick leave shall be
used. In those cases where an employee is changed from
part-time to full-time, those months in which the employee
worked at least 100 hours as a part-time employee shall be
counted in computing years of total service. Part-time
employees who work at least 100 hours a month com-
pleting ten (10) years of total service with the state shall be
credited with forty (40) additional hours of sick leave upon
the first day of the month following the completion of ten
(10) years of service. In computing years of total service for
part-time employees who work at least 100 hours a month
for the purpose of crediting forty (40) additional hours of
sick leave, only those months in which the employee work-
ed at least 100 hours shall be used. In those cases where an
employee is changed from full-time to part-time, those
months for which the employee earned annual leave as a
full-time employee shall be counted in computing years of
total service. The total service must be verified [in writing]
before the leave is credited to the employee’s record.
Former employees who have been rehired and who had
been previously dismissed for cause from state service shall
receive credit for service prior to the dismissal, except
where such dismissal resulted from the violation of KRS
18A.140, 18A.145, or 18A.990[18.310, 18.320, or 18.990].

(3) Unused sick leave may be accumulated with no max-
imum on accumulation.

(4) Sick leave shall accrue only when an employee is
working or on authorized leave with pay. Sick leave shall
not accrue when an employee is on educational leave with
pay.

(5) An appointing authority shall grant accrued sick
leave with pay when an employee:

(a) Receives medical, dental or optical examination or
treatment;

(b) Is disabled by sickness or injury;

{(c) Is disabled by pregnancy and/or confinement;

{(d) Is required to care for a sick or injured member of his
immediate family for a reasonable period of time;

(e) Would jeopardize the health of others at his duty
post, because of exposure to a contagious disease;

(f) Has lost by death a parent, child, brother or sister, or
the spouse of any of them, or any persons related by blood
or affinity with a similarly close association. Leave under
this paragraph is limited to three (3) days or a reasonable
extension at the discretion of the appointing authority.

(6) At the termination of sick leave with pay not ex-
ceeding six (6) months, the appointing authority shall
return the employee to his former position. At the termina-
tion of sick leave with pay exceeding six (6) months, the ap-
pointing authority shall return the employee to a position
for which he is qualified, and which resembles his former
position as closely as circumstances permit.

(7) An appointing authority shall grant sick leave
without pay for so long as an employee is disabled by
sickness, or illness, or pregnancy and confinement, and the
total continuous leave does not exceed two (2) years. When
the employee has given notice of his ability to resume his
duties, the appointing authority shall return the employee
to a position for which he is qualified, and which resembles
his former position as closely as circumstances permit; if
there is no such position available, the rules pertaining to
lay-off apply. An employee who is unable to return to
work at the end of two (2) years of sick leave without pay,
after being requested to return to work at least ten (10)
days prior to the expiration of such sick leave, shall be ter-
minated by the appointing authority. An employee granted
sick leave without pay may, upon request, retain up to ten
(10) days of accumulated sick leave.

(8) Absence for a fraction or part of a day that is
chargeable to sick leave shall be charged in hours or one-
half (*2) hours.

(9) An employee who is transferred or otherwise chang-
ed from the jurisdiction of one agency to another shall re-
tain his accumulated sick leave in the receiving agency.

(10) Employees shall be credited for accumulated sick
leave when separated by proper resignation, layoff, retire-
ment, or when granted leave without pay in excess of thirty
(30) working days. The employee’s amount of accumulated
sick leave shall be listed in the remarks section of the advice
effecting the separation. Former employees who are
reinstated or re-employed may have up to ten (10) days of
their accumulated and unused sick leave balances revived
upon appointment and placed to their credit upon request
of the appointing authority and approval of the commis-
sioner. Any additional balance may be revived after sixty
(60) days of work upon similar request.

(11) In cases of absence due to illness or injury for which
Workmen’s Compensation benefits are received for lost
time, sick leave may be utilized to the extent of the dif-
fegence between such benefits and the employee’s regular
salary.

(12) Application for sick leave. An employee shall file a
written application for sick leave with pay within a
reasonable time. Except in cases of emergency iliness, an
employee shall request advance approval for sick leave for

. medical, dental or optical examination, and for sick leave

without pay. In all cases of illness, an employee is
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obligated to notify his immediate supervisor or other
designated person. Failure to do so in a reasonable period
of time may be cause for denial of sick leave for the period
of absence.

(13) Supporting evidence:

(a) An appointing authority may require an employee to
supply supporting evidence in order to receive sick leave. A
supervisor’s or employee’s certificate may be accepted, but
a medical certificate may be required, signed by a licensed
practitioner and certifying to the incapacity, examination,
or treatment. An appointing authority shall grant sick
leave when the application is supported by acceptable
evidence.

(b) An appointing authority may place on sick leave an
employee whose health might be jeopardized by job duties
or whose health might jeopardize others, and who, on re-
quest, fails to produce a satisfactory medical certificate.

Section 4. Court Leave. An employee shall be entitled
to leave of absence from duties, without loss of time or pay
for that amount of time necessary to comply with sub-
poenaes by any court, federal, state, or political subdivi-
sion thereof, to serve as a juror or a witness except in cases
where the employee himself or a member of his family is a

party plaintiff in court action. This leave shall include .

necessary travel time. If relieved from duty as a juror or
witness during his normal working hours, the employee
shall return to work.

Section 5. Compensatory Leave. (I ) An employee who
is authorized to work in excess of the prescribed hours of
duty shall be granted compensatory leave on an hour-for-
hour basis. Compensatory leave may be accumulated or
taken off in one-half () hour increments. The maximum
amount of compensatory leave that may be accumulated
shall be 200 hours.

(2) An employee shall accumulate compensatory leave
for hours worked in excess of his normal prescribed hours
of duty only when such work is expressly authorized by the
appointing authority.

(3) Accumulated compensatory time shall be granted by
the appointing authority in accordance with agency needs
and requirements and, insofar as practicable, in ac-
cordance with the employee’s request. To maintain a
manageable level of accumulated compensatory time and
for the specific purpose of reducing the employee’s com-
pensatory time balance, an appointing authority may
direct an employee to take accumulated compensatory time
off from work.

(4) An employee who is transferred or otherwise chang-
ed from the jurisdiction of one (1) agency to another shall
retain his compensatory leave in the receiving agency.

(5) Upon separation from state service, employees shall
be paid for all unused accumulated compensatory leave at
their regular hourly rate of pay.

(6) Former employees who are reinstated, re-employed,
or probationarly appointed and who were credited for
unused compensatory leave upon separation shall have
their compensatory leave balance revived and placed to
their credit upon re-entry into state service.

(7) When an employee has accumulated the maximum
amount of compensatory leave, the appointing authority
shall pay the employee for fifty (50) hours of his ac-
cumulated compensatory leave at his regular hourly rate of
pay and reduce the employee’s compensatory leave balance
accordingly or the appointing authority shall direct the
employee to take accumulated compensatory leave time off
from work.

(8) Employees who were previously covered by the ap-
plication of the state wage and hour law and who would be
covered by the state wage and hour law if that law was still
applicable to state employees shall accumulate compen-
satory leave or be paid overtime in accordance with the
following provisions:

(@) A ““covered” employee whose prescribed hours of
duty are normally less than forty (40) per week and who
has not accumulated the maximum amount of compen-
satory leave shall receive compensatory leave for the hours
worked in excess of his normal prescribed hours of duty
until the total hours worked in that week reaches forty
(40).

(b) A “‘covered”” employee shall be paid at one and one-
half (1%) times his regular hourly rate of pay for all hours
worked in excess of forty (40) per week, except that an
employee who has not accumulated the maximum amount
of compensatory leave may request in writing that he ac-
cumulate compensatory leave on an hour-for-hour basis
for all hours worked in excess of forty (40) per week in lieu
of the overtime payment. Compensatory leave earned and
used during the same workweek does not constitute “hours
worked’’ for computing overtime pay.

(c) After a “‘covered”” employee has accumulated at
least 151 hours of compensatory leave but before the
employee has accumulated 200 hours of compensatory
leave, the employee may request in writing that he be paid
for fifty (50) hours of compensatory leave at his regular
hourly rate of pay. If the employee is so paid, his ac-
cumulated compensatory leave balance shall be reduced ac-
cordingly.

(d) A ““covered”” employee who has had his compen-
satory leave balance reduced in accordance with paragraph
(c) of this subsection shall be eligible to accumulate com-
Dbensatory leave in accordance with this section.

(e) A ‘““covered’”’ employee shall accumulate compen-
satory leave or be paid for overtime for hours worked in
excess of his normal prescribed hours of duty only when
such work is expressly authorized by the appointing
authority and when such payment has received the ap-
proval of the Commissioner of Personnel and the Secretary
of the Finance and Administration Cabinet in accordance
with 101 KAR 1:055.

Section 6. Military Leave. Any employee who is an ac-
tive member of the United States Army Reserve, the
United States Air Force Reserve, the United States Naval
Reserve, the United States Marine Corps Reserve, the
United States Coast Guard Reserve, the United States
Public Health Service Reserve, or the Kentucky National
Guard shall be relieved from his civil duties upon request
therefor, to serve under orders on training duty without
loss of his regular compensation for a period not to exceed
ten (10) working days in any one (1) calendar year, and any
such absence shall not be charged to leave. Absence in ex-
cess of this amount will be charged as annual leave or leave
without pay. The appointing authority may require a copy
of the orders requiring the attendance of an employee
before granting military leave.

Section 7. Voting Leave. Appointing aathorities shall
allow all employees ample time to vote. Such absence shall
not be charged against leave.

Section 8. Special Leave of Absence. (1) In addition to
leaves as above provided, an appointing authority may
grant leave without pay for a period or periods not to ex-
ceed thirty (30) working days in any calendar year.
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(2) An appointing authority, with approval of the com-
missioner, may grant leave of absence for a period not to
exceed twenty-four (24) months for the following pur-
poses, with or without pay: for assignment to and atten-
dance at college, university, or business school for the pur-
pose of training in subjects related to the work of the
employee and which will benefit the state service; or for
purposes other than above that are deemed to be in the best
interests of the state.

(3) An appointing authority, with approval of the com-
missioner, may grant an employee entering active military
duty a leave of absence without pay for a period of such
duty.

(4) An appointing authority, with approval of the com-
missioner, may place an employee on leave without pay for
a period not to exceed thirty (30) working days in a calen-
dar year pending an investigation into allegations of
employee misconduct, provided that, if such investigation
reveals no misconduct on behalf of the employee, he shall
be made whole for the period of such leave and all copies
of correspondence will be purged from agency files.

Section 9. Absence Without Leave. An employee who is
absent from duty without approval shall report the reason
therefore to his supervisor immediately. Unauthorized
and/or unreported absence shall be considered absence
without leave and deduction of pax may be made for each
period of such absence. Such absence may constitute
grounds for disciplinary action [and will serve to interrupt
continuous service as defined in 101 KAR 1:050].

Section 10. Performance Appraisal. Quality and quan-
tity of work shall be considered in determining salary ad-
vancements, in promotions, in determining the order of
layoff, in re-employment, and as a means of identifying
employees who should be promoted, demoted, or dismiss-
ed. Ratings of the employee’s work performance shall cor-
respond to five (5) levels of performance as defined below:

QOutstanding—The employee exceeds performance stan-
dards for objectives with such consistency or to such a
substantial degree that performance on the job is outstan-
ding.

Above Standard— The employee consistently meets all
performance standards for objectives and frequently ex-
ceeds one (1) or more of the standards on several objectives
such that performance is above that required and expected
of the normal employee.

Satisfactory— The employee consistently meets the per-
formance standards for objectives identified for the posi-
tion.

Below Standard—Performance on the job is below the
standard expected of a satisfactory employee. The
employee consistently does not meet one (1) or more of the
performance standards for the objectives.

Not Satisfactory—There are serious deficiencies in the
employee’s performance on the job. The employee con-
sistently fails to meet all the performance measures for
some objectives or fails to meet one (1) or more of them to
such a degree that performance is far below the standard
expected of a normal employee.

Any status employee who believes he has been unfairly
rated shall have the right to have his rating reviewed
through a procedure developed by the Commissioner
which shall contain the following components:

(1) A written request by the employee shall be submitted
to the second line supervisor within three (3) working days
of the receipt of the rating and the immediate and second
line supervisor must then review the employee’s comments

and documentation, and determine whether the rating
should be changed and respond in writing within three (3)
working days from the receipt of the request; and

(2) If the employee is not satisfied with the results in the
first step, he/she shall have the right to request in writing
to the appointing authority that within three (3) working
days a review committee be established. This committee
shall consist of three (3) members, one (1) chosen by the
employee, one (1) chosen by the superviscr, and one (1) by
the appointing authority who is approved by the employee
and the supervisor. The review committee must then review
the rating and documentation and determine if the rating is
valid and respond in writing within ten (10) working days
of the receipt of the request. If the procedure indicated in
this section is not followed, then the employee may appeal
this lack of correct review procedure to the Personnel
Board; this right of appeal is in addition to any other right
of appeal the employee may have.

Section 11. Records and Reports. (1) Personnel action
forms: The commissioner shall prescribe personnel action
forms which appointing authorities shall use to report such
personnel actions and status changes as he may require.
The commissioner shall inform the appointing authorities
which personnel actions and status changes must be
reported to him.

{2) Leave records: Each appointing authority shall in-
stall and maintain a leave record showing for each
employee:

(a) Annual leave earned, used and unused;

(b) Sick leave earned, used and unused; and

(c) Special leave or any other leave with or without pay.
Such record shall be documentary evidence to support and
justify authorized leave of absence with pay. Each appoin-
ting authority shall notify his employees of their annual
and sick leave balances as of January 1; a summary of
which shall be sent to the department by February 1.

(3) Official roster: The commissioner shall prepare and
maintain a record of all employees showing for each
employee his name, address, title of position, salary rate,
changes in status, transfer, sick leave and annual leave.

Section 12. Confidentiality of Records. [(1) Except as
otherwise provided by law or in the rules,] All records of
the department and the board shall be [considered] public
records and open to public inspection as provided in KRS
61.870 to 61.884 [may be inspected, when in the public in-
terest, upon proper application made to the commissioner
during normal working hours].

'[(2) Unless the board shall determine otherwise, records
of the department involving investigation correspondence
and data related to the moral character and reputation of
applicants for employment or employees in state service;
and examination materials, questions, data and examina-
tion papers and records relating in any way to competitive
examinations and tests conducted and held by the depart-
ment shall be held confidential.]

Section 13. Dual Employment. No employee holding a
full-time position with the Commonwealth may hold
another state position except upon recommendation of the
appointing authority and the written approval of the Com-
missioner of Personnel. A copy of such written approval
and a statement of the reasons therefor shall be transmitted
to the Governor and the Director of the Legislative
Research Commission. A complete list of all employees
holding more than one (1) state position shall be furnished
to the Legislative Research Commission quarterly by the
commissioner.
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Section 14. Minimum Hiring Age. The minimum age
for hiring of state employees shall conform to federal and
state labor laws, rules and regulations.

Section 15. Maximum Hiring Age. (1) The maximum
hiring age for permanent employment subject to these rules
is seventy (70).

(2) Agencies may request that individuals over seventy
(70) be tested and/or employed. The request must be
justified in writing by the appointing authority, stating the
reasons why it serves the public interest, and must have the
prior approval of the Commissioner of Personnel. Ap-
plicants so approved shall be certified only to those agen-
cies requesting such waivers.

Section 16. Retirement. (1) The normal retirement age
for employees subject to these rules shall be seventy (70).

(2) Employees over seventy (70) may be allowed to con-
tinue employment from year to year with prior approval of
the Commissioner of Personnel when it serves the public
interest. Such requests must be justified in writing by the
appointing authority.

Section 17. Restoration From Military Leave. (1) State
appointing authorities shall comply with the provisions of
KRS 61.371, 61.373, 61.375, 61.377, 61.379.

(2) The Department of Personnel shall require proper
compliance with these statutes as they pertain to state
employees.

(3) The appointing authorities for employees in county,
city, or political subdivisions thereof, are responsible for
compliance with these statutes, in keeping with normal per-
sonnel practices and procedures of each.

(4) Appeals may be filed by an employee or previous
employee pursuant to 101 KAR 1:130. The governmental
agency from which the appeal is filed shall bear the expense
of the hearing of the appeal.

(5) A former employee seeking restoration, who has
been rejected or otherwise penalized, must file an appeal
within thirty (30) days, after notification of such rejection
or penalization by an appointing authority.

DEE MAYNARD, Commissioner
ADOPTED: Junell, 1982
RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

FINANCE AND ADMINISTRATION CARINET
Department of Personnel

101 KAR 1:150E. Incentive programs.

RELATES TO: KRS 18A.110, 18A.202

PURSUANT TO: KRS 13.082, 18A.075, 18A.202

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 18A.075 re-
quires the personnel board to adopt comprehensive rules
consistent with KRS Chapter 18A. KRS 18A.202
authorizes the Commissioner of Personnel, subject to the
approval of the personnel board, to implement, by regula-
tion, work related incentive programs for state employees.

This rule is necessary to comply with these statutory provi-
sions.

~ Section 1. Employee Suggestion System. (1) Employees
in the classified service may be recognized and rewarded

for submitting suggestions that result in the improvement
of state service or in the realization of financial savings by
the state.

(2) An employee suggestion system board, which shall
consist of designated cabinet/agency suggestion system
coordinators and which shall be chaired by a designee of
the Commissioner of Personnel, shall ensure proper
evaluation of each suggestion, approve and process awards
for suggestions which are or will be implemented, and hear
appeals from suggesters. The employee suggestion system
board shall prepare an annual report documenting the
number of suggestions received and disposition.

(3) Each cabinet/agency shall designate an employee
suggestion system coordinator who shall serve on the
employee suggestion system board and who shall receive,
determine eligibility, and evaluate suggestions made in his
cabinet/agency. The coordinator shall report approved
suggestions to the employee suggestion system board and
shall provide the board with projected savings that each
suggestion will generate.

(4) Disapproved suggestions must state a reason for
disapproval. Employees may appeal suggestions not receiv-
ing awards to the cabinet/agency coordinator; if the issue
Is not resolved, the employee may appeal to the employee
suggestion system board.
~(5) Each agency implementing an approved suggestion
shall maintain records documenting the savings resulting
from the suggestion for one (1) year. Awards shall be pro-
cessed promptly after documentation of first year savings
produced by the suggestion. Awards for suggestions must
be paid from funds of the agency employing the employee
who made the suggestion; an agency may inter-account
another agency for savings realized by that agency. Awards
shall be a cash bonus of ten (10) percent of the documented
savings, not to exceed $2,500.

DEE MAYNARD, Commissioner
ADOPTED: Junell, 1982

RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

FINANCE AND ADMINISTRATION CABINET
Department of Personnel

101 KAR 1:200E. Rules for unclassified service.

RELATES TO: KRS 18A.155[18.220]

PURSUANT TO: KRS 13.082, 18A.155[18.220]

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 18A.155
[18.220] requires the Commissioner of Personnel to submit
to the Governor proposed rules for the unclassified service
persons in positions enumerated in KRS I8A.155
(18.1401(1)(), (&), (h), (i), (), (0), (¥), and (u). KRS
18A.155 [18.220] further provides that these rules shall be
approved by the Governor and promulgated according to
KRS Chapters 12 and 13. In practice, the rules which apply
to Merit System employees in the following specific areas
have also been applied to the aforementicned categories of
employees in the unclassified service.

Section 1. Annual leave. (1) Each full-time employee in
the state service, except seasonal, temporary, and emergen-
cy employees, shall be allowed annual leave with pay at the
following rate:
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Years of Service Annual Leave Days
0—S5 years 1 leaveday per month; 12 per year
5-—10 years 14 leave days per month; 15 per year

10—15 years

1Y leave days per month; 18 per year
15 years and over

13 leave days per month; 21 per year

An employee must have worked more than half of the
work days in a month to qualify for annual leave. In com-
puting years of total service for the purpose of allowing an-
nual leave, only those months for which an employee earn-
ed annual leave shall be used. In those cases where an
employee Is changed from part-time to full-time, those
months in which the employee worked at least 100 hours as
a part-time employee shall be counted in computing years
of total service. Former employees who have been rehired
and who had been previously dismissed for cause from
state service shall receive credit for service prior to the
dismissal, except where such dismissal resulted from a
violation of KRS I18A.140, 18A.145, or 18A.990 [18.310,
18.320, or 18.990]. Employees serving on a part-time basis
who work more than 100 hours a month shall be allowed
annual leave with pay at the following rate:

Years of Service Annual Leave Hours

0-5 years 4 leave hours per month; 48 per year
5-10 years 5 leave hours per month; 60 per year
10-15 years 6 leave hours per month; 72 per year

15 years and over 7 leave hours per month; 84 per year
In computing years of total service for the purpose of
allowing annual leave for part-time employees, only those
months in which the employee worked at least 100 hours
shall be used. In those cases where an employee is changed
from full-time to part-time, those months for which the
employee earned annual leave as a full-time employee shall
be counted in computing years of total service. Employees
serving on a part-time basis who work less than 100 hours a
{nomh or on a per diem basis shall not be entitled to annual
eave.

(2) Annual leave for full-time employees may be ac-
cumulated and carried forward from one (1) calendar year
to the next not to exceed the following maximum amounts:

Years of Service Maximum Amount
03 years Thirty (30) work days
5—10 years Thirty-seven (37) work days
10—15 years Forty-five (45) work days
15—20 years Fifty-two (52) work days
Over 20 years Sixty (60) work days

Annual leave for part-time employees who work at least
100 hours a month may be accumulated and carried for-
ward from one (1) calendar year to the next not exceed the
following maximum amounts:

Years of Service Maximum Amount
0-3 vears 120 hours
5-10 years 148 hours
10-15 vears 180 hours
15-20 years 208 hours
Over 20 years 240 hours

However, leave in excess of the above maximum amounts
may be carried forward for a period of six (6) months if the
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appointing authority justifies in writing the reasons which
made it impossible to allow an employee to take ac-
cumulated annual leave in a timely manner. Years of ser-
vice for the purpose of determining the maximum amount
of annual leave which may be accumulated and carried for-
ward shall be computed as provided in subsection (1) of
this section. Annual leave shall not be granted in excess of
that earned prior to the starting date of leave.

(3) Absence on account of sickness, injury, or disability
in excess of that hereinafter authorized for such purposes
may, at the request of the employee and within the discre-
tion of the appointing authority, be charged against annual
leave.

(4) Accumulated annual leave shall be granted by the ap-
pointing authority in accordance with operating 1¢-
quirements and, insofar as practicable, with the request of
employees.

(5) Employees are charged with annual leave for absence
only on days upon which they would otherwise work and
receive pay.

(6) Annual leave shall accrue only when an employee is
working or on authorized leave with pay. Annual leave
shall not accrue when an employee is on educational leave
with pay.

(7) An employee who is transferred or otherwise chang-
ed from the jurisdiction of one agency to another shall re-
tain his accumulated annual leave in the receiving agency.

(8) Before an employee may be placed on leave of
absence without pay in excess of thirty (30) working days,
he must have used or have been paid for any accumulated
annual leave.

(9) Employees shall be paid in a lump sum for ac-
cumulated annual leave, not to exceed the maximum
amounts as set forth in Section 1(2) above, when separated
by proper resignation, layoff, retirement or when granted
leave without pay in excess of thirty (30) working days. The
effective date of the separation shall be the last work day
and the employee’s amount of accumulated annual leave
shall be listed in the remarks section of the advice effecting
the separation. A supplemental pay voucher shall be sub-
mitted on accumulated annual leave.

(10) An employee who has been dismissed for cause or
who has failed to give proper notice of resignation may, at
the discretion of the appointing authority, be paid in a
lump sum for accumulated annual leave not to exceed the
maximum amounts as set forth in Section 1(2) above.

(11) Upon the death of an employee, his estate shall be
entitled to receive pay for the unused portion of the
employee’s accumulated annual leave not to exceed the
maximum amounts as set forth in Section 1(2) above.

(12) Absence for a fraction or part of a day that is charg-
ed to annual leave shall be charged in hours or one-half
(¥2) hours.

Section 2. Sick Leave. (1) Each employee in the state
service, except an emergency, part-time, Of per-diem
employee, shall be allowed sick leave with pay at the rate of
one (1) working day for each month of service. An
employee must have worked more than half of the work
days in a month to qualify for sick leave with pay.
Employees serving on a part-time basis who work more
than 100 hours a month shall be allowed four (4) hours sick
jeave for each month of service. Employees serving on a
part-time basis who work less than 100 hours a month or
on a per-diem basis shall not be entitled to sick leave.

(2) Full-time employees completing ten (10) years of
total service with the state shall be credited with ten (10)
additional days of sick leave upon the first day of the
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month following the completion of ten (10) years of ser-
vice. In computing years of total service for the purpose of
crediting ten (10) additional days of sick leave, only those
months for which an employee earned sick leave shall be
used. In those cases where an employee is changed from
part-time to full-time, those months in which the employee
worked at least 100 hours as a part-time employee shall be
counted in computing years of total service. Part-time
employees who work at least 100 hours a month com-
pleting ten (10) years of total service with the state shall be
credited with forty (40) additional hours of sick leave upon
the first day of the month following the completion of ten
(10) years of service. In computing years of total service for
part-time employees who work at least 100 hours a month
for the purpose of crediting forty (40) additional hours of
sick leave, only those months in which the employee work-
ed at least 100 hours shall be used. In those cases where an
employee is changed from full-time to part-time, those
months for which the employee earned annual leave as a
full-time employee shall be counted in computing years of
rotal service. The total service must be verified [in writing]
before the leave is credited to the employee’s record.
Former employees who have been rehired and who had
been previously dismissed for cause from state service shall
receive credit for service prior to the dismissal, except
where such dismissal resulted from a violation of KRS
18A.140, 18A.145, or 18A.990([18.310, 18.320, or 18.990].

(3) Unused sick leave may be accumulated with no max-
imum on accumulation.

(4) Sick leave shall accrue only when an employee is
working or on authorized leave with pay. Sick leave shall
not accrue when an employee is on educational leave with
pay.

(5) An appointing authority shall grant accrued sick
leave with pay when the employee:

(a) Receives medical, dental or optical examination or
treatment;

(b) Is disabled by sickness or injury;

(c) Is disabled by pregnancy and/or confinement;

(d) Is required to care for a sick or injured member of his
immediate family for a reasonable period of time;

(e) Would jeopardize the health of others at his duty
post, because of exposure to a contagious disease;

(f) Has lost by death a parent, child, brother or sister, or
the spouse of any of them, or any persons related by blood
or affinity with a similarly close association. Leave under
this paragraph is limited to three (3) days or a reasonable
extension at the discretion of the appointing authority.

(6) At the termination of sick leave with pay not ex-
ceeding six (6) months, the appointing authority may
return the employee to his former position. At the termina-
tion of sick leave with pay exceeding six (6) months, the ap-
pointing authority may return the employee to a position
for which he is qualified, and which resembles his former
position as closely as circumstances permit.

(7) An appointing authority shall grant sick leave
without pay for so long as an employee is disabled by
sickness, or illness, or pregnancy and confinement, and the
total continuous leave does not exceed two (2) years. When
the employee has given notice of his ability to resume his
duties, the appointing authority may return the employee
to a position for which he is qualified, and which resembles
his former position as closely as circumstances permit. An
employee who is unable to return to work at the end of two
(2) years of sick leave without pay, after being requested to
return to work at least ten (10) days prior to the expiration
of such sick leave, shall be terminated by the appointing

ADMINISTRATIVE REGISTER

authority. An employee granted sick leave without pay
may, upon request, retain up to ten (10) days of ac-
cumulated sick leave.

(8) Absence for a fraction or part of a day that is
chargeable to sick leave shall be charged in hours or one-
half (V) hours.

(9) An employee who is transferred or otherwise chang-
ed from the jurisdiction of one agency to another shall re-
tain his accumulated sick leave in the receiving agency.

(10) Employees shall be credited for accumulated sick
leave when separated by proper resignation, layoff, retire-
ment, or when granted leave without pay in excess of thirty
(30) working days. The employee’s amount of accumulated
sick leave shall be listed in the remarks section of the advice
effecting the separation. Former employees who are
reinstated or re-employed may have up to ten (10) days of
their accumulated and unused sick leave balances revived
upon appointment and placed to their credit upon request
of the appointing authority and approval of the commis-
sioner. Any additional balance may be revived after sixty
(60) days of work upon similar request.

(11) In cases of absence due to illness or injury for which
Workmen’s Compensation benefits are received for lost
time, sick leave may be utilized to the extent of the dif-
ference between such benefits and the employee’s regular
salary.

(12) Application for sick leave. An employee shall file a
written application for sick leave with pay within a
reasonable time. Excep* in cases of emergency illness, an
employee shall request advance approval for sick leave for
medical, dental, or optical examination, and for sick leave
without pay. In all cases of illness, an employee is
obligated to notify his immediate supervisor or other
designated person. Failure to do so in a reasonable period
of time may be cause for denial of sick leave for the period
of absence.

(13) Supporting evidence:

(2) An appointing authority may require an employee to
supply supporting evidence in order to receive sick leave. A
supervisor’s or employee’s certificate may be accepted, but
a medical certificate may be required, signed by a licensed
practitioner and certifying to the incapacity, examination,
or treatment. An appointing authority shall grant sick
leave when the application is supported by acceptable
evidence.

(b) An appointing authority may place on sick leave an
employee whose health might be jeopardized by job duties
or whose health might jeopardize others and who, on re-
quest, fails to produce a satisfactory medical certificate.

Section 3. Court Leave. An employee shall be entitled
to leave of absence from duties, without loss of time or pay
for that amount of time necessary to comply with sub-
poenaes by any court, federal, state, or political subdivi-
sion thereof, to serve as a juror or a witness except in cases
where the employee himself or a member of his family is a
party plaintiff in court action. This leave shall include
necessary travel time. If relieved from duty as a juror or
witness during his normal working hours, the employee
shall return to work.

Section 4. Compensatory Leave. (1) An employee who
is authorized to work in excess of the prescribed hours of
duty shall be granted compensatory leave on an hour-for-
hour basis. Compensatory leave may be accumulated or
taken off in one-half (14) hour increments. The maximum
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amount of compensatory leave that may be accumulated
shall be 200 hours.

(2) An employee shall accumulate compensatory leave
for hours worked In excess of his normal prescribed hours
of duty only when such work is expressly authorized by the
appointing authority.

(3) Accumulated compensatory time shall be granted by
the appointing authority in accordance with agency needs
and requirements and, insofar as practicable, in ac-
cordance with the employee’s request. To maintain a
manageable level of accumulated compensatory time and
for the specific purpose of reducing the employee’s com-
pensatory time balance, an appointing authority may
direct an employee to take accumulated compensatory time
off from work.

(4) An employee who Is transferred or otherwise chang-
ed from the jurisdiction of one (1) agency to another shall
retain his compensatory leave in the receiving agency.

(5) Upon separation from state service, employees shall
be paid for all unused accumulated compensatory leave at
their regular hourly rate of pay.

(6) Former employees who are reinstated, re-employed,
or probationarily appointed and who were credited for
unused compensatory leave upon separation shall have
their compensatory leave balance revived and placed to
their credit upon re-entry into state service.

(7) Employees who were previously covered by the ap-
plication of the state wage and hour law and who would be
covered by the state wage and hour law if that law was still
applicable to state employees shall accumulate compen-
satory leave or be paid overtime in accordance with the
following provisions:

(a) A ““covered’’ employee whose prescribed hours of
duty are normally less than forty (40) per week and who
has not accumulated the maximum amount of compen-
satory leave shall receive compensatory leave for the hours
worked in excess of his normal prescribed hours of duty
until the total hours worked in that week reaches forty
(40). '

(b) A “‘covered’’ employee shall be paid at one and one-
half (1Y) times his regular hourly rate of pay for all hours
worked in excess of forty (40) per week, except that an
employee who has not accumulated the maximum amount
of compensatory leave may request in writing that he ac-
cumulate compensatory leave on an hour-for-hour basis
for all hours worked in excess of forty (40) per week in lieu
of the overtime payment. Compensatory leave earned and
used during the same workweek does not constitute “‘hours
worked’’ for computing overtime pay.

(c) After a ‘‘covered” employee has accumulated at
least 151 hours of compensatory leave but before the
employee has accumulated 200 hours of compensatory
leave, the employee may request in writing that he be paid
for fifty (50) hours of compensatory leave at his regular
hourly rate of pay. If the employee is so paid, his ac-
cumulated compensatory leave balance shall be reduced ac-
cordingly.

(d) When a “‘covered”’ employee has accumulated the
maximum amount of compensatory leave, the appointing
authority shall pay the employee for fifty (50) hours of his
accumulated compensatory leave at his regular hourly rate
of pay and reduce the employee’s compensatory leave
balance accordingly or the appointing authority shall direct
the employee to take accumulated compensatory leave time
off from work.

(e} A “covered”’ employee who has had his compen-
satory leave balance reduced in accordance with paragraph

(c) of this subsection shall be eligible to accumulate com-
pensatory leave in accordance with this section.

(f) A ““covered” employee shall accumulate compen-
satory leave or be paid for overtime for hours worked in
excess of his normal prescribed hours of duty only when
such work is expressly authorized by the appointing
authority and when such payment has received the ap-
proval of the Commissioner of Personnel and the Secretary
of the Finance and Administration Cabinet in accordance
with 101 KAR 1:055.

Section 5. Military Leave. Any employee who is an ac-
tive member of the United States Army Reserve, the
United States Air Force Reserve, the United States Naval
Reserve, the United States Marine Corps Reserve, the
United States Coast Guard Reserve, the United States
Public Health Service Reserve, or the Kentucky National
Guard shall be relieved from civil duties upon request
therefor, to serve under orders on training duty without
loss of regular compensation for a period not to exceed ten
(10) working days in any one (1) calendar year, and any
such absence shall not be charged to leave. Absence in ex-
cess of this amount will be charged as annual leave or leave
without pay. The appointing authority may require a copy
of the orders requiring the attendance of an employee
before granting military leave.

Section 6. Voting Leave. Appointing authorities shall
allow all employees ample time to vote. Such absence shall
not be charged against leave.

Section 7. Special Leave of Absence. (1) In addition to
leaves as above provided, an appointing authority may
grant leave without pay for a period or periods not to ex-
ceed thirty (30) working days in any calendar year.

(2) An appointing authority, with approval of the com-
missioner, may grant leave of absence for a period not to
exceed twenty-four (24) months for the following pur-
poses, with or without pay: for assignment to and atten-
dance at college, university, or business school for the pur-
pose of training in subjects related to the work of the
employee and which will benefit the state service; or for
purposes other than above that are deemed to be in the best
interests of the state.

(3) An appointing authority, with approval of the com-
missioner, may grant an employee entering active military
guty a leave of absence without pay for a period of such

uty.

(4) An appointing authority, with approval of the com-
missioner, may place an employee on leave without pay for
a period not to exceed thirty (30) working days in a calen-
dar year pending an investigation into allegations of
employee misconduct, provided that, if such investigation
reveals no misconduct on behalf of the employee, he shall
be made whole for the period of such leave and all copies
of correspondence will be purged from agency files.

Section 8. Absence Without Leave. An employee who is
absent from duty without approval shall report the reason
therefore to his supervisor immediately. Unauthorized
and/or unreported absence shall be considered absence
without leave and deduction of pay may be made for each
period of such absence. Such absence may constitute
grounds for disciplinary action.

Section 9. Performance Appraisal. Quality and quanti-
ty of work shall be considered in determining salary ad-
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vancements, in promotions, and as a means of identifying
employees who should be promoted, demoted, or dis-
missed. Ratings of the employee’s work performance shall
correspond to five (5) levels of performance as defined
below:

Outstanding—The employee exceeds performance
standards for objectives with such consistency or to such a
substantial degree that performance on the job is outstand-
ing.

Above Standard—The employee consistently meets all
performance standards for objectives and frequently ex-
ceeds one (1) or more of the standards on several objectives
such that performance is above that required and expected
of the normal employee.

Satisfactory—The employee consistently meets the per-
formance standards for objectives identified for the posi-
tion.

Below Standard—Performance on the job is below the
standard expected of a satisfactory employee. The
employee consistently does not meet one (1) or more of the
performance standards for the objectives.

Not Satisfactory—There are serious deficiencies in the
employee’s performance on the job. The employee con-
sistently fails to meet all the performance measures for
some objectives or fails to meet one (1) or more of them to
such a degree that performance is far below the standard
expected of a normal employee.

Any employee who believes he has been unfairly rated
shall have the right to have his rating reviewed through a
procedure developed by the Commissioner which shall
contain the following components:

(1) A written request by the employee shall be submitted
to the second line supervisor within three (3) working days
of the receipt of the rating and the immediate and second
line supervisor must then review the employee’s comments
and documentation, and determine whether the rating
should be changed and respond in writing within three (3)
working days from the receipt of the request; and

(2) If the employee is not satisfied with the results in the
first step, he/she shall have the right to request in writing
to the appointing authority that within three (3) working
days a review committee be established. This committee
shall consist of three (3) members, one (1) chosen by the
employee, one (1) chosen by the supervisor, and one (1) by
the appointing authority who is approved by the employee
and the supervisor. The review committee must then review
the rating and documentation and determine if the rating is
valid and respond in writing within ten (I 0) working days
of the receipt of the request. If the procedure indicated
above is not followed, then the employee may appeal this
lack of correct review procedure to the Personnel Board;
this right of appeal is in addition to any other right of ap-
peal the employee may have,

DEE MAYNARD, Commissioner
ADOPTED: Junell, 1982
RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-632
July 30, 1982

EMERGENCY REGULATION
Revenue Cabinet

WHEREAS, the Secretary of Revenue is responsible
under the provisions of KRS 131.130 for promulgating, by
regulation, the policies of the Revenue Cabinet with regard
to the administration and enforcement of all tax laws of
this state; and

WHEREAS, the General Assembly in the 1982 regular
session enacted a 9% wholesale sales tax on alcoholic
beverages which has been codified as KRS 243.884; and

WHEREAS, the Secretary of Revenue has found that, in
order to resolve an ambiguity in the Cabinet’s past policy
of assessing and collecting the case sales and gallonage
taxes imposed pursuant to KRS 243.710 and 243.720
respectively and any ambiguity in the assessment and col-
lection of the wholesale sales tax pursuant to KRS 243.884
which might adversely affect the state’s economy or the
competitiveness of resident wholesalers and distributors or
the state’s revenue, it is necessary to implement a new
regulation governing the application of these taxes to
alcoholic beverage sales to agencies and instrumentalities
of the federal government, including sales which occur on
federal military reservations; and

WHEREAS, the Secretary of Revenue has determined in
a letter dated July 28, 1982, that an emergency exists with
respect to said regulation and that, therefore, said regula-
tion should, pursuant to the provisions of KRS 13.088( 1),
become effective upon filing with the Legislative Research
Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.088(1), do hereby
acknowledge the finding of an emergency by the Secretary
of Revenue which requires the filing of said regulation and
hereby direct that said regulation shall become effective
upon being filed with the Legislative Research Commis-
sion, as provided in KRS 13.088(1).

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

REVENUE CABINET

103 KAR 40:035E. Alcoholic beverages; tax
exemptions.

RELATES TO: KRS 243.710, 243.720, 243.884

PURSUANT TO: KRS 13.082, 131.130

EFFECTIVE: July 30, 1982

NECESSITY AND FUNCTION: To clarify the ap-
plication of taxes imposed pursuant to KRS Chapter 243 10
alcoholic beverage sales to federal agencies and instrumen-
talities, including sales which occur on federal military
reservations.

Section 1. Sales of alcoholic beverages to agencies and
instrumentalities of the federal government, including the
military, are not subject to the case sales tax, the gallonage
tax or the wholesale sales tax levied under KRS Chapter
243.
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Section 2. 103 KAR 40:030, Malt beverage tax, is
hereby repealed. =

RONALD G. GEARY, Secretary of Revenue
ADOPTED: July 28, 1982
RECEIVED BY LRC: July 30, 1982 at 3 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-554
July 15, 1982

EMERGENCY REGULATION
Kentucky State Board of Medical Licensure

'WHEREAS, the Kentucky State Board of Medical
Licensure is responsible under the provisions of KRS
311.555 and KRS 311.565 for promulgating, by regulation,
the policies of the Board with regard to the educational and
professional requirements of applicants for licenses or per-
mits to practice medicine and osteopathy; and

WHEREAS, the purpose of this regulation is to assure
uniformity of requirements to all applicants for licensure
to practice medicine or osteopathy; and

WHEREAS, the policy of the General Assembly with
regard to medicine and osteopathy is to protect the health
and safety of the public; and _

WHEREAS, the Board has determined that the ex-
amination taken by graduates of foreign medical schools
for certification by the Educational Commission for
Foreign Medical Graduates (ECFMG) is no longer suffi-
cient for the adequate screening of said graduates; and

WHEREAS, the Board has promulgated an amended
regulation providing for an individualized review of the
qualification of those graduates of foreign medical schools
who are applying for medical licensure in the Com-
monwealth; and
_ WHEREAS, the Board has found that an emergency ex-
ists with respect to said regulation and that, therefore, said
regulation should, pursuant to the provisions of KRS
13.088, become effective upon filing with the Legislative
Research Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.088, do hereby
acknowledge the finding of emergency by the State Board
of Medical Licensure with respect to the filing of said
regulation providing for an individualized review of the
qualifications of those graduates of foreign medical
schools who are applying for medical licensure in the Com-
monwealth, and hereby direct that said regulation shall
become effective upon being filed with the Legislative
Research Commission, as provided by Chapter 13 of the
Kentucky Revised Statutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

Vo/umq 9, Numbe

FINANCE AND ADMINISTRATION CABINET
Kentucky State Board of Medical Licensure

201 KAR 9:020E. Licensing qualifications; approved
schools.

RELATES TO: KRS 311.530t0 311.620, 311.990

PURSUANT TO: KRS 13.082

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 311.565 em-
powers the State Board of Medical Licensure to exercise all
the administrative functions of the state in the prevention
of empiricism and in the regulation of the practice of
medicine and osteopathy and authorizes the board to
establish requirements and standards relating thereto. The
purpose of this regulation is to assure uniformity of re-
quirements to all applicants for regular licenses to practice
medicine or osteopathy in Kentucky.

Section 1. Qualifications for Regular Medical and
Osteopathic Licenses. No person shall be entitled to a
regular license unless he meets all requirements specified in
KRS 311.570(1) and has successfully passed a written ex-
amination prescribed by the board; provided, however,
that regular licenses may be issued by reciprocity for en-
dorsement as otherwise provided by regulation of the
board without written examination. Provided, further,
that graduates of medical schools situated outside the
United States or Canada shall have successfully completed
at least one (1) year of internship or postgraduate training
in a hospital or institution located in the United States or
Canada and approved by the board. In addition, all
foreign medical graduates whose native language is not
English shall have successfully passed a written examina-
tion to the satisfaction of the board.

Section 2. Medical and Osteopathic Schools in the
United States and Canada Approved by the Board. (1) All
medical schools, colleges, and universities located in the
United States approved by the Council on Medical Educa-
tion of the American Medical Association are approved by
the board, in connection with the issuance of regular
licenses to practice medicine in Kentucky.

(2) All medical schools, colleges, and universities located
in Canada and approved by the Canadian Medical
Association are approved by the board, in connection with
the issuance of regular licenses to practice medicine in Ken-
tucky.

(3) All osteopathic schools and colleges located in the
United States and approved by the American Osteopathic
Association are approved by the board in connection with
the issuance of osteopathic licenses in Kentucky.

[Section 3. Medical Schools Outside the United States
or Canada. All medical schools situated outside the United
States or Canada are approved for regular medical licenses
provided the applicant has been fully certified by the
Educational Commission for Foreign Medical Graduates
(ECFMG), or has been fully certified by an approved
American Medical Specialty Board recognized and approv-
ed by the American Medical Association and the board.]

Section 3. [4.] Medical and Osteopathic Programs Ap-
proved for Internship and Postgraduate Training. (1) All
internship and postgraduate programs in hospitals-and in-
stitutions located in the United States approved by the
Council on Medical Education of the American Medical
Association are approved by the board in connection with
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the issuance of a regular license to practice medicine in
Kentucky.

(2) All internships and postgraduate programs in
hospitals and institutions located in Canada and approved
by the Canadian Medical Association or the Royal College
of Physicians and Surgeons of Canada are approved by the
board in connection with the issuance of a regular license
to practice medicine in Kentucky.

(3) All internships and postgraduate programs in
hospitals and institutions located in the United States and
Canada and approved by the American Osteopathic
Association are hereby approved by the board in connec-
tion with the issuance of a license to practice osteopathy in
Kentucky.

(4) The equivalency of all other programs in hospitals
and institutions may be considered for approval by the
board in connection with the issuance of a regular license
on an individual basis.

Section 4. [5.] Personal Interview. 1f the board so
directs, an applicant shall personally appear before the
secretary or assistant secretary of the board, or some per-
son designated by the secretary or assistant secretary, for a
personal interview to establish his identity and qualifica-
tions. :

Section 5. [6.] Endorsement. “Endorsement” means a
written and signed certification by the duly authorized of-
ficer or representative of the official statutory medical or
osteopathic examining board of some other state of the
United States, or by the National Board of Medical Ex-
aminers, or by the National Board of Examiners for
Osteopathic Physicians and Surgeons, or any approved
successors thereof, that a certain person is a licentiate, in
good standing, or said board, and that the person was re-
quired to and did, as a condition precedent to such licen-
sure, satisfactorily pass a comprehensive written examina-
tion conducted by said board. Endorsement may be ac-
cepted by the board in licu of further written examination
in Kentucky without regard to the existence or non-
existence of a reciprocal agreement, but shall not be in lieu
of standards and qualifications prescribed by KRS
311.570(1) and the regulations of the board. The secretary
or assistant secretary of the board shall prepare, or cause
to be prepared, all forms desirable and appropriate for
licensure by endorsement, including applications, ques-
tionnaires, certificates, and licenses. The secretary or as-
sistant secretary is authorized to require the submission of
photographs, fingerprints, personal history data, and
grades of his licensure examining board in connection
therewith.

C. WILLIAM SCHMIDT, Assistant Secretary
ADOPTED: July 14, 1982
RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-630
July 30, 1982

EMERGENCY REGULATION
Department of Fish and Wildlife Resources

WHEREAS, the U.S. Fish and Wildlife Service, Depart-
ment of the Interior, has jurisdiction in the regulation of
hunting throughout the several states; and

WHEREAS, all regulation of season framework, daily
bag and possession limits, and shooting hours for
migratory species, by the Kentucky Department of Fish
and Wildlife Resources, must comply with federal regula-
tions; and

WHEREAS, the recent promulgation of federal hunting
regulations makes it impossible for the Kentucky Depart-
ment of Fish and Wildlife Resources to comply with nor-
mal filing procedures under Chapter 13 of the Kentucky
Revised Statutes; and

WHEREAS, the Commissioner of the Department of
Fish and Wildlife Resources has determined in a letter
dated July 28, 1982, that an emergency exists with respect
to said regulation and that, therefore, said regulation
should, pursuant to the provisions of KRS 13.088(1),
become effective upon filing with the Legislative Research
Commission:

NOW, THEREFORE, 1, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by the authority
vested in me by Section 13.088(1) of the Kentucky Revised
Statutes, hereby acknowledge the finding of the Depart-
ment of Fish and Wildlife Resources that an emergency ex-
ists and direct that the attached regulation become effec-
tive immediately upon being filed in the Office of the
Legislsative Research Commission as provided under KRS
13.088(1).

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

COMMERCE CABINET
Department of Fish and Wildlife Resources

301 KAR 2:044E. Taking of migratory wildlife.

RELATES TO: KRS
150.330, 150.340, 150.360

PURSUANT TO: KRS 13.082

EFFECTIVE: July 30, 1982

NECESSITY AND FUNCTION: In accordance with
KRS 150.015, this regulation is necessary for the continued
protection and conservation of the migratory birds listed
herein, and to insure a permanent and continued supply of
the wildlife resource for the purpose of furnishing sport
and recreation for present and future residents of the state.
The function of this regulation is to provide for the pru-
dent taking of migratory wildlife within reasonable limits
based upon an adequate supply.

150.300, 150.305, 150.320,

Section 1. Seasons. (1) Doves: September 1 through Oc-
tober 16; December 1 through December 24.

(2) Woodcock: October 2 through December 5.

(3) Common snipe: October 2 through December 5.

(4) Experimental September duck: September 8 through
September 12.
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Section 2. Limits.

Species Bag Limits  Possession Limits
Doves 12 24
Woodcock 5 10
Common snipe 8 16
Experimental Sep- *4 *8

tember duck, wood
duck, teal and other
ducks

*Daily bag limit is four (4) ducks, no more than one (1) of
which may be a species other than teal or wood duck, and
the possession limit is double the daily bag limit.

Section 3. Bag and Possession Limits. (1) After two (2)
or more days of shooting, possession limits apply to
transporting, but do not permit a double bag limit in the
field.

(2) The above species (except doves) dressed in the field,
or being prepared for transportation, must have one (1)
fully feathered wing or head attached to the bird for iden-
tification purposes. For further information on the above

species, consult Title 50, Code of Federal Regulations,
Part 20. :

Section 4. Shooting Hours. (1) Doves: from twelve (12)
o’clock noon until one-half (¥2) hour before sunset prevail-
ing time.

(2) Common snipe and woodcock: from one-half (1)
hour before sunrise to sunset prevailing time.

(3) Experimental September duck: sunrise to sunset
prevailing time.

Section 5. Free Permit for Experimental September
Duck Season. Persons hunting during the experimental
September duck season should obtain a free permit from
any conservation officer or other authorized agents before
hunting. The free permit contains a request for harvest in-
formation to be furnished on a self-addressed, stamped
post card.

Section 6. Falconry Hunting. The wildlife species listed
in this regulation may be pursued and taken by a licensed
falconer with any legal hunting raptor during the regular
hunting dates listed for each species. All bag and posses-
sion limits apply to falconry hunting.

Section 7. Exceptions to Statewide Migratory Bird
Seasons on Specified Wildlife Management Areas. Unless
excepted below, all sections of this regulation apply to the
following areas:

(1) Ballard Wildlife Management Area, located in
Ballard County: :

(a) Doves: September 1 through October 14, No
flirearms permitted on this area except during shooting

ours.

(b) Woodcock and snipe: Seasons closed.
~ (2) West Kentucky Wildlife Management Area, located

in McCracken County: Doves: September 1 through Oc-
tober 16.

(3) Central Kentucky Wildlife Management Area,
located in Madison County:

(a) Doves: September 1 through October 16.

(b) Woodcock and snipe: Seasons closed.

(4) Curtis Gates Lloyd Wildlife Management Area,
lo%ated in Grant County: Doves: September 1 through Oc-
tober 14.
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(5) Land Between the Lakes Wildlife Management Area,
located in Lyon and Trigg Counties:

(a) Doves: September | through September 30;
December 1 through December 24.
(b) Woodcock and snipe:

December 5.

(6) Fort Campbell Wildlife Management Area, located
in Christian and Trigg Counties:

(a) Doves: September 1 through September 24;
September 25 through October 16 in designated areas only;
December 1 through December 3; December 4 through
December 24 in designated areas only.

(b) Shooting hours for doves: from twelve (12) o’clock
noon until sunset prevailing time.

(c) Woodcock and snipe: November 25
December 3.

(7) Closed areas: The hunting of doves, woodcock, com-
mon snipe, and ducks is prohibited on the following
wildlife management areas: Grayson Wildlife Management
Area, located in Carter and Elliott Counties; Beaver Creek
Wildlife Management Area, including all private in-
holdings, located in Pulaski and McCreary Counties;
Robinson Forest Wildlife Management Area, located in
Breathitt, Perry, and Knott Counties; Redbird Wildlife
Management Area, including all private inholdings,
located in Leslie and Clay Counties; Dewey Lake Wildlife
Management Area, located in Floyd County; Cane Creek
Wildlife Management Area, including all private in-
holdings, located in Laurel County; Mill Creek Wildlife
Management Area, located in Jackson County.

December 1 through

through

CARL E. KAYS, Commissioner
ADOPTED: Junell, 1982
APPROVED: CHARLES E. PALMER, JR., Chairman
RECEIVED BY LRC: July 30, 1982 at 3 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-538
July 14, 1982

EMERGENCY REGULATION
Department of Agriculture
Division of Market Services

WHEREAS, the United States has entered into certain
international treaties which require the protection of listed
flora and fauna; and

WHEREAS, the United States Department of Interior
has promulgated regulations making it the responsibility of
the states to implement this treaty by appropriate statutes
and regulations; and

WHEREAS, the General Assembly of the Com-
monwealth of Kentucky, in Chapter 415 of the 1982 Ken-
tucky Acts, has created Section 246.650 and 246.660 of the
Kentucky Revised Statutes under the foregoing authority
to regulate the sale of ginseng and the taking thereof within
the Commonwealth; and

WHEREAS, it is necessary that the Kentucky Depart-
ment of Agriculture execute the legislation to establish the
taking season of Wild American Ginseng beginning August
15, 1982; and

WHEREAS, the regulations must be in full force and ef-
fect by the aforementioned date; and

September 1, 1982
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WHEREAS, the Commissioner of Agriculture of the
Commonwealth of Kentucky has determined that an
emergency exists:

NOW, THEREFORE, 1, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of ’the
authority vested in me by Section 13.088(1) of the Ken-
tucky Revised Statutes, hereby acknowledge the finding of
the Department of Agriculture and the Commissioner of
Agriculture that an emergency exists and direct that the at-
tached regulation become effective immediately upon be-
ing filed in the Office of the Legislative Research Commis-
sion.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

ENERGY AND AGRICULTURE CABINET
Department of Agriculture
Office of Marketing Services

302 KAR 45:010E. Ginseng, general provisions.

RELATES TO: KRS 246.650, 246.660

PURSUANT TO: KRS 13.082, 246.660

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 246.660
authorized the Department of Agriculture to adopt rules
and regulations relating to the administration of a program
for Wild American Ginsen. This regulation sets forth
general provisions which apply in this chapter with regard
to definitions, harvest season, and cooperative agreements.

Section 1. (1) “‘Ginseng Dealer” means any person
engaged in the business of buying ginseng roots from
ginseng collectors, ginseng cultivators, and other ginseng
dealers for resale to ginseng exporters or to other ginseng
dealers or any person who sells ginseng in any form in in-
terstate commerce.

(2) ““‘Commissioner’’
Agriculture.

(3) “Department”’ unless otherwise specified means the
Kentucky Department of Agriculture.

(4) “‘State’ means the Commonwealth of Kentucky.

means the Commissioner of

Section 2. License. (1) No person shall be a ginseng
dealer without first obtaining a license issued by the
department.

(2) Licenses will be issued for a period of one (1) year,
and will expire on the 30th day of June each year.

(3) Completed applications, issued by the department,
must be returned prior to June 30th of each year along with
the ten dollars ($10) license fee.

Section 3. Record Keeping. (1) All ginseng dealers shall
keep records, on forms furnished by the department, of all
purchases and sales of ginseng. These records will include

. month purchased, month dug, county where dug, weight
of purchase, and signature of digger or seller.

(2) Retention. All persons required to maintain records
under this section shall retain the records for a period of
three (3) years.

(3) Availability, Records required under this section
shall be made available to the department upon request.

Section 4.. Annual Report. All ginseng dealers will file

an annual report with the department by June 30th. The
annual report shall include the listing of each purchase and
sale of ginseng made by the dealer since July 1 the previous
year.

Section 5. Harvest Season. Wild ginseng will only be
dug between August 15th and December st of cach veat
Any sceds adhering to a plant taken during (he scason shall
be planted within fifty (50) feet of the location of the plant
with no tool used other than the finger.

Section 6. All sales of ginseng by dealers shall be cer-
tified for sale during the ginseng selling season beginning
August 15th of each year and extending until March 31st of
the following year.

Section 7. All ginseng dealers licensed hereunder must
obtain a certificate of legal taking issued by the department
identifying the origin, year of taking, and weight of any
shipment of ginseng to a destination outside the Com-
monwealth of Kentucky. The certificate shall also state
whether the ginseng is Wild American Ginseng or whether
the ginseng has been cultivated or propagated by a grower.
Such certification shall be issued to the dealer on triplicate
forms issued by the department. A copy of such certifica-
tion must be enclosed with the shipment subject of the cer-
tification. A copy of such certificate shall be retained for a
minimum of three (3) years by the licensed ginseng dealer
and a copy of the certificate shall be retained by the certify-
ing agent of the department and submitted in accordance
with internal procedures of the department.

ALBEN W. BARKLEY I, Commissioner
ADOPTED: July 15, 1982

RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order §2-612
J uly 23,1982

EMERGENCY REGULATION
Transportation Cabinet
Motor Vehicle Taxes

WHEREAS, the Transportation Cabinet is directed and
authorized under KRS 138.725 to establish regulations and
is responsible for coordinating and supervising the collec-
tion of taxes for the road fund of the Commonwealth of
Kentucky; and

WHEREAS, in its continuing effort to clarify and
simplify procedures for administering the programs pur-
suant to statutory authorizations, the Transportation
Cabinet has proposed a motor vehicle tax regulation
designed to accomplish this end; and

WHEREAS, orderly implementation by all affected
agencies and the motor carrier industry requires advance
awareness and a date certain on which the new regulation
shall be effective and such a date is stated in the proposed
regulation; and

WHEREAS, the Secretary of the Transportation
Cabinet has determined that an emergency exists in that
time is of the essence in collection of taxes for the road
fund and recommends that the Governor declare the at-
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tached regulation to be effective immediately upon being
filed with the Legislative Research Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.088(1), do hereby
acknowledge the finding of the Transportation Cabinet
that an emergency exists with respect to filing the aforesaid
motor vehicle tax regulation, and direct that said regula-
tion shall become effective immediately upon filing with
the Legislative Research Commission as provided by
Chapter 13 of the Kentucky Revised Statutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

TRANSPORTATION CABINET
Department of Vehicle Regulation

601 KAR 9:072E. Kentucky highway use license, taxes
and records.

RELATES TO: KRS Chapter 138

EFFECTIVE: July 26, 1982

PURSUANT TO: KRS 13.082, 138.725

NECESSITY AND FUNCTION: KRS 138.725 makes
the Department of Vehicle Regulation responsible for the
application of the Kentucky motor carrier fuel use tax and
weight distance tax to motor carriers covered by KRS
138.655 to 138.725. This regulation provides procedures
for licensees to follow in order to comply with the statutes.

Section 1. Application for Kentucky Highway Use
License. Every motor carrier as defined in KRS 138.655(5)
shall apply for and obtain on a department approved form
a license before using or continuing to use the public
highways in the state. The department shall issue a license
number to each motor carrier, and the carrier shall cause
said license number to be displayed on a motor vehicle
identification card issued it by the department. The card
shall be carried in each vehicle operated by the carrier at all
times.

Section 2. Bonds-Cash Deposit. Every motor carrier
and heavy equipment motor carrier, pursuant to the provi-
sions of KRS 138.655 and 138.670 shall file with the
department at the time of application for a license a cor-
porate bond, cash bond, or security approved by the
department. The applicant for the license shall be the prin-
cipal obligor and the Commonwealth of Kentucky shall be
the obligee. In the event the department decides to accept a
bond in lieu of the cash bond or securities, the bond will be
conditioned as required in KRS 138.670. The department
shall administer the bond as provided in KRS 138.670.

Section 3. Registration for Weight Distance Tax. (1)
For the purpose of this section registration shall mean the
registration of the licensee for the purpose of the tax im-
posed by KRS 138.660 and shall be required of all motor
carriers as defined in KRS 138.655(5). The current registra-
tion period shall be deemed that quarterly period for which
the tax is due under KRS 138.660 or required to be
reported on the quarterly return. The applicant for the
license shall apply to the department for a motor vehicle
identification card on forms prescribed and furnished by
the department. The completion by the applicant and sub-

mittal to the department for validation shall be necessary
prior to the authority of the applicant to operate a motor
vehicle on the public highways of Kentucky. A motor car-
rier identification card shall be issued which must contain
the name and address of the owner or operator, the iden-
tification of the vehicle, and such other information as
may be requested, including, but without limitation, the
KYU license number issued to the applicant for the use of
the public highways of Kentucky. The identification card
shall show the vehicle combined license weight or the ac-
tual combined gross weight of the vehicle and any towed
unit when operated on the public highways of the state dur-
ing the current registration period as defined hereinabove.

(2) Definitions.

(a) ““Combined license weight’’ shall mean the declared
combined maximum gross weight of the vehicle and any
towed unit for the registration purposes for the current
registration period as defined hereinabove; or the highest
actual combined gross weight of the vehicle and any towed
unit when operated on the public highways of the state dur-
ing the current registration period as defined herein.

(b) “Declared gross weight’’ shall mean the same as
paragraph (a) of this section.

(c) ““Tare weight’’ shall mean the weight of the vehicle
without the weight of the load.

(d) ““Net weight”’ shall mean the same as paragraph (c)
of this section.

(e) ““Gross weight’’ shall mean the unloaded weight of
the vehicle plus the maximum load to be carried by it on
the highways of the Commonwealth of Kentucky.

(3) The identification card shall be displayed in the cab
of the vehicle at all times. Failure to display the identifica-
tion card shall constitute a violation of KRS 138.655. Each
day constitutes a separate violation.

Section 4. Communications, Business Names and
License Address. All licensees must immediately report any
change in principal business address, legal status or
business name to the department. All motor carrier opera-
tions must be conducted in the name in which the license
and the identification plate is issued or the duly assumed
business name of the licensee, as it appears on the applica-
tion for the license. All licensees are required to use the
name utilitized in the application for the license in all
documents relating to their operations and in all cor-
respondence with the department. All correspondence with
the department shall be addressed as follows: Kentucky
Department of Vehicle Regulation, Division of Fuel and
Roadway Taxation, Post Office Box 2007, Frankfort, Ken-
tucky 40602.

Section 5. Trip Permits. A trip permit may be issued in
the discretion of the department under the provisions of
KRS 138.665. Application for trip permits will be con-
sidered on a case by case basis.

Section 6. Instruments Filed Become Permanent
Records. All bonds filed with the department as required
by statute are permanent records and cannot be returned to
licensee or removed from the custody of the department as
long as the licensee is subject to the Kentucky Statutes.

Section 7. Kentucky Highway Use License for Leased
Vehicles. (1) Any person leasing or renting a commercial
motor vehicle to a lessee who is engaged in private carriage,
where the operator of such vehicle is required to have a
Kentucky Highway Use License may obtain the license by
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making application to the department and complying with
the appropriate rules and regulations. The license shall en-
title the lessee to operate the leased or rented vehicle under
the lessor’s license.

(2) The lease shall be carried in the vehicle and the re-
quired cab card shall be in the lessor’s name and the lessor
shall make the required quarterly reports and pay all taxes
which may become due by virtue of the operation of the
motor vehicle.

(3) A motor vehicle which is leased to a certificated car-
rier, will be required to have the Kentucky Highway Use
License and the lessee shall be responsible for the payment
of any tax which may become due.

(4) A lessor of motor vehicle equipment who makes an
application for a license under this section shall furnish the
department a copy of the standard lease or rental agree-
ment as well as the address of the place of business where
the lessor’s records are maintained. A current list of all
lessees who lease equipment from the lessor and who will
use the lessor’s Kentucky Highway Use License shall be fil-
ed with the department. This list shall contain the name of
the lessee, the lessee’s address, the number of vehicles leas-
ed to each lessee and other pertinent information which the
department may require. The list required herein shall be
updated and kept current on a semi-annual basis by the
lessor.

Section 8. Kentucky Highway Use License to Shipper in
Lieu of Carrier. (1) In order to encourage the free flow of
commerce to and from points in Kentucky without impos-
ing unnecessary burdens or inconvenience, application to
act as agent for one (1) or more carriers, for use tax pur-
poses, will be accepted from business organizations with
shipping facilities domiciled within the commercial area of
a city located within ten (10) miles of the borders of the
Commonwealth.

(2) Upon application and approval by the department,
applicants may be authorized to secure a motor carrier fuel
use license as agent for one (1) or more carriers. Such car-
riers must be exclusively engaged in Kentucky in the
business of transporting merchandise to or from appli-
cant’s place of business in Kentucky. The license will be
issued, along with cab cards for the motor vehicles owned
by the carriers. The applicant will be designated on said
cab cards as agent for a particular carrier.

(3) Any applicant so licensed shall be responsible for fil-
ing quarterly returns with the department, and returns
shall evidence the entire mileage operation of each such
carrier in Kentucky and be accompanied by payment.
Bond shall be required as in other cases.

Section 9. Authorized Deductions on Quarterly
Returns. Every person licensed as a motor carrier may
deduct on his quarterly tax return the amount of tax paid
on fuel at the time of purchase, provided the purchase is
made in Kentucky and the Kentucky motor fuel tax has
been paid. A valid receipt must be obtained as evidence of
purchase from the person making .he sale or delivery.

(1) The valid receipt is one (1) in which:

(a) The purchase receipt shall be the original prepared by
a station or vendor located in the State of Kentucky and
shall have an imprinted Kentucky address. Receipts that
have an imprinted Kentucky address, but include other sta-
tion locations outside of Kentucky are invalid.

(b} The following is included:

1. Name and station location of the vendor;

2. Date of purchase;

3. Number of gallons;

4. Type of fuel purchased;

5. Company unit number of vehicle or registration
number of units; and

6. Licensee’s name.

(c) The name and address of the vendor shall be
preprinted or imprinted, which includes, but is not
restricted to, credit card machines. Station receipts that are
identified only by impressed rubber stamp markers or
handwritten are not valid.

(2) Bulk or storage purchasers of fuel shall maintain a
withdrawal or disbursement record when such fuel is used
in taxable highway or road units. This record shall be kept
on all units fueling from this tank showing the unit fueled,
gallons withdrawn, and the date of withdrawal. Tax on
bulk purchases shall be paid at the time of purchase in ac-
cordance with KRS 138.220 and 234.320. If a motor carrier
uses tax free bulk storage to fuel taxable units (highway
units), tax will be levied on total fuel purchased for bulk
storage.

(a) Any use of fuel from a tax free storage tank without
adequate records to prove non-highway use shall be tax-
able. Approved location of tax free storage shall be issued
by the Revenue Cabinet before tax free fuel is purchased.

((b)Credit for fuel purchase receipts other than the tax-
able units shall not be allowed.

(3) In instances where fuel is purchased by trip leased
units and the lessee is responsible for the Kentucky
highway tax, all receipts shaill be made in the name of the
lessee. Receipts made out in the name other than the per-
son or company responsible for the fuel tax shall be in-
valid.

(4) All receipts shall be kept in the possession of the car-
rier for a period of five (5) years, subject to examination by
representatives of the Transportation Cabinet or Revenue
Cabinet.

Section 10. Cancellation of License. (1) If a motor car-
rier fails to comply with the terms of KRS 138.655 to
138.725, Kentucky Highway Use Tax License will be
cancelled. Reasons for cancellation include, but are not
limited to, the following:

(a) Failure to file tax return thirty (30) days after the due
date. The licensee will be mailed a second notice or
reminder and be given fifteen (15) days to file the return. If
the licensee fails to comply with the second notice, the
license will be subject to cancellation. :

(b) Failure to pay additional taxes assessed by the
department. To be reinstated after cancellation of license,
the carrier must prove to the department that sufficient
records are being and will be maintained to file accurate
Kentucky Highway Use Tax Returns.

(c) Failure by a licensee to produce such records after
written demand may result in cancellation of the license
and any other penalties applicable by law. Each succeeding
day shall constitute a separate violation until the records
are produced at the place stated in the demand.

Section 11. Procedure upon Cancellation of License. )]
Upon cancellation of Kentucky Highway Use License in
accordance with the provisions of KRS 138.675 and after
notice to the carrier by mailing the same to the address on
file in the department, the carrier shall immediately return
to the department the license and all cab cards issued to
such carrier.

(2) Failure to return the license and cards or the opera-
tion of a motor vehicle displaying a cab card after notice of
revocation of the highway use license shown thereon, shall
be a violation of this regulation.
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(3) Cancellation of the user’s license shall also constitute
a revocation of the grant of reciprocal privileges for an in-
terstate motor vehicle.

(4) Any interstate carrier operating a motor vehicle
displaying a cab card or plate with a cancelled highway use
license shown thereon shall be subject to citation before the
department to show cause why such carrier’s operating
authority, if any, should not be revoked and in every case
the motor vehicle shall be subjected to seizure in ac-
cordance with KRS 138.990(18).

Section 12. Tax Liability and Protest Procedures. (1)
The licensee will be mailed a tax statement, found as the
result of an audit or found as the result of an examination
of licensee’s tax return. The licensee has thirty (30) days to
pay or protest to the department per KRS 131.110 in
writing any assessment or tax liability imposed by the
department. A protest must be accompanied by a sup-
porting statement identifying specific adjustments being
protested and setting forth the reasons upon which the pro-
test is being made.

(2) If the licensee so desires, he may, within thirty (30)
days, protest directly to the Kentucky Board of Tax Ap-
peals.

(3) The department will acknowledge receipt of the pro-
test and if protest is acceptable, a tax conference will be set
between the department and licensee within sixty (60) days
of the protest. The department will notify the licensee
within thirty (30) days its decision to deny or accept the
reasons of the protest. If denied, the licensee may protest
to the Kentucky Board of Tax Appeals.

(4) If the licensee does not acknowledge the tax state-
ment within thirty (30) days, a reminder will be sent to
licensee demanding payment within fifteen (15) days. If
within fifteen (15) days, the taxes have not been remitted to
the department, a demand will be made against the
licensee’s surety bond. Any balance of unpaid taxes will be
submitted to the department’s legal section for collection.

Section 13. Penalties. Licensee shall be subject to the
penalties provided for the violation of KRS 138.655 to
138.725 specifically including KRS 138.720 and the
penalties as set forth in KRS 138.990(17) and (18) shall ap-
ply and will be accessed by the department through its per-
sonnel or the proper law enforcement agencies or by courts
of competent jurisdiction.

Section 14. Inspection. Any highway enforcement of-
ficer or state police officer may inspect the vehicle iden-
tification card, license registration, driver’s log, lease, trip
sheet or shipping document to determine if the vehicle is
qualified to operate on the highways of the State of Ken-
tucky. The law enforcement officer may also weigh
vehicles to determine if the gross weight conforms to the
licensed weight on the vehicle identification card.

Section 15. Maintenance of Records. (1) Licensees shall
keep and maintain complete and comprehensive records of
all business transactions.

(2) All papers, books, accounts, payroll records, time
records, bills, invoices, notes, mortgages, memoranda,
correspondence files, vouchers, journals, ledgers, con-
tracts, leases and agreements, operating and statistical
statements or exhibits, stock books, minutes of meetings of
directors, trustees and/or stockholders, records of mileage
operated, annual or other periodic or special reports,
working sheets or papers and all other papers and records
disclosing or appertaining to operations of licensees

authorizing transportation of persons or property by
motor vehicle shall be maintained and shall at all
reasonable times be available for examination, inspection
and audit by the department.

(3) Odometer readings for each vehicle shall be retained
on file, with drivers’ logs of miles, trip reports, manifests
and/or any other such records which prove miles operated.

(4) Kentucky miles reported shall be no less than the
miles as calculated on the official Kentucky mileage map
prepared by the Kentucky Department of Highways. The
motor carrier shall not calculate miles operated by fuel
purchases and miles per gallon.

(5) Miles per gallon reported shall be calculated by main-
taining adequate records of total miles operated and total
fuel consumed. Total fuel consumed is the sum of road
purchases and bulk storage withdrawals or data from
maintenance records.

(6) Mileage records must be maintained as follows:

(a) Total miles operated in Kentucky for each unit with
less than 59,999 pounds.

(b) Total miles operated in Kentucky for each unit with
more than 59,999 pounds.

(c) Separate records must be maintained where a licensee
has hauled or is hauling under the provisions of a Resource
Recovery Road Permit. To qualify for the exemption pro-
vided by that permit, valid trip tickets for all dates and
miles which represent hauling under the permit must be
kept and provided to the department.

(7) Any licensee must produce and make available for
audit and examination at any reasonable time, within or
without this state, the records, accounts, papers, reports
and other documents under the licensee’s control.

(a) When such records are maintained outside this state
by licensees engaged in transportation in Kentucky, the
licensee shall reimburse the department for all expenses in-
curred by the department in making audits and examina-
tions of such records and accounts at their out of state
location.

(b) Records maintained by licensees outside this state
may be presented at a designated place in this state for
audit and examination. This may be done at the request of
the licensee or by direction of the department. Such
records must be presented by a representative of the carrier
who can explain all entries and records and be responsible
for their safekeeping.

(c) When a motor carrier keeps and maintains its records
outside this state, the department may examine such
records and shall be reimbursed by the motor carrier for all
expenses incurred in making such out of state examination.
The department shall bill the carrier for transportation,
lodging and meals at the rate set by the Kentucky regula-
tions on travel expense.

(d) The refusal by a licensee to produce such records
after written demand may result in cancellation of the
license and any other penalties applicable by law. Each suc-
ceeding day shall constitute a. separate violation until the
requested records are produced at the place stated in the
demand.

(e) In addition to any other penalty authorized by law,
the operating authority or license of a person who fails to
prepare or maintain records required by statute or regula-
tion of the state shall be subject to suspension or cancella-
tion.

(f) Such records must be preserved for five (5) years.

Section 16. Records Disposition. The department will
retain the active file of KYU tax returns for at least five (5)
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years. An inactive KYU license will be retained two (2)
years after cancellation.

Section 17. Certified Scale Weights. (1) Actual weight
of shipments of machinery, machines, heavy equipment
and household goods must be otained by having such ship-
ment weighed over a certified scale whenever scale is
available at point of origin, destination or enroute. The
scale ticket shall be attached to the carrier’s copy of the
freight bill and be retained as a part of the carrier’s
records.

(2) Actual weights shall also be obtained by the carrier
for other shipments when the weight declared appears in-
correct or is not in accord with established shipping
weights for like articles or marks.

Section 18. Reinstatement of License. (1) If the carrier
desires to be reinstated after cancellation, the carrier must:

(a) Prove to the department that sufficient records are
being and will be maintained to file accurate Kentucky
Highway Use Tax returns.

(b) Submit quarterly returns for all missed periods.

(¢c) Pay all taxes for missed returns plus penalties and in-
terest:

Section 19. 601 KAR 9:070, Motor carrier fuel use tax,
and 601 KAR 9:071, Records of fuel tax licensees, are
hereby repealed.

JAMES F. RUNKE, Commissioner
ADOPTED: July 15, 1982
APPROVED: FRANK R. METTS, Secretary
RECEIVED BY LRC: July 26, 1982 at 9:30 a.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-544
July 15, 1982

EMERGENCY REGULATION
Cabinet for Human Resources

WHEREAS, under the provisions of KRS 210.410, the
Secretary of the Cabinet for Human Resources is authoriz-
ed to make grants and other fund allocations to assist in
the operation of community mental health and mental
retardation programs in the Commonwealth; and

WHEREAS, pursuant to KRS 210.420(2), distribution
of allocations from state general fund monies is to be made
based upon a formula including provisions for per capita
allocations, incentive allocations and discretionary alloca-
tions, said formula to appear in the form of an ad-
ministrative regulation; and

WHEREAS, the Secretary has developed a regulation
revising the method of allocation *0 assure a more accurate
distribution of available general fund monies to communi-
ty mental health and mental retardation programs in the
Commonwealth based upon actual services provided; and

WHEREAS, the time delays inherent in complying with
procedural requirements of KRS Chapter 13 would
preclude the effectiveness of the regulation on July 1, 1982;
and

WHEREAS, the Secretary has found that an emergency
exists with respect to said regulation, and that, therefore,
said regulation should, in accordance with the provisions

of KRS 13.088(1), be effective immediately upon filing
with the Legislative Research Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.083(1), do hereby
acknowledge the finding of an emergency by the Secretary
for Human Resources with respect to the filing of the
regulation of the Cabinet for Human Resources pertaining
to the formula for the allocation of general fund monies to
community mental health-mental retardation programs,
and direct that said regulation shall become effective upon
filing with the Legislative Research Commission as provid-
ed in Chapter 13 of the Kentucky Revised Statutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

CABINET FOR HUMAN RESOURCES
Department for Health Services

902 KAR 6:050E. Formula for allocation of funds.

RELATES TO: KRS 210.420, 210.440

EFFECTIVE: July 16, 1982

PURSUANT TO: KRS 13.082, 210.420, 210.450

NECESSITY AND FUNCTION: KRS 210.440 requires
the Secretary of the Cabinet [Department] for Human
Resources to allocate funds to the mental health-mental
retardation boards at the beginning of each fiscal year.
KRS 210.420 [210.430] requires the Secretary to prescribe,
by regulation, a formula for the allocation of these funds,
including provisions for per capita allocations, incentive
allocations which require local matching funds based on
per capita wealth of the area served, and discretionary
allocations to be available to the Secretary to maintain
essential services pursuant to KRS 210.410. This regulation
prescribes the formula for allocation of such funds.

Section 1. Population. (1) Population figures used by
the secretary to determine the formula allocations come
from the U.S. Department of Commerce, Bureau of the
Census, as reported by the Urban Studies Center, Universi-
ty of Louisville, Population Research Unit 7, Report 7,
January, 1982. [Current Population Reports. The publica-
tion is Federal-State Cooperative Program-for Population
Estimates, Series P-26, No. 76-17, July, 1977.] The
estimates available from the most recent edition [addition]
of this publication will be used for formula allocations in
future years.

(2) Any geographic breakdown in population is in ac-
cordance with KRS 210.370.

Section 2. Definitions. (1) ‘““Cabinet’’ means Cabinet
for Human Resources. [“‘Per capita funds’ means the
figure derived by taking seventy and two-tenths (70.2) per-
cent of the yearly allocation and dividing this figure by the
population of the state.]

(2) ““Local tax match” includes revenue raised locally by
a mental health/mental retardation board from: [““Local
match funds” means any revenue raised by a region that
does not come from federal or state governments such as
local tax, match other, or monies submitted by affiliate
health care providers, including in-kind contributions,
valued according to the assessed fair market value.]

(a) A mental health/mental retardation tax (KRS
210.460, 210.470, 210.480);
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(b) A county fiscal court appropriation and/or an ap-
propriation by a city legislative body, including in-kind
contributions at fair market value.

(3) ““Other local match’’ includes revenue raised locally
by a mental health/mental retardation board, but is limited
to: [““Local tax’’ means any funds coming from a mental
health-mental retardation tax or an appropriation from a
county fiscal court or municipal government, including in-
kind contributions, valued according to the assessed fair
market value.]

(a) In-kind contributions other than those from a county
fiscal court or city legislative body;

(b) Cash donations and contributions;

(c) Sales of workshop products;

(d) Interest income;

(e) Rental income; and

(f) Funds provided by affiliates derived from the sources
specified in this subsection, but only to the extent that such
funds are used to finance programs endorsed by the board
in its Annual Plan and Budget.

[(4)*‘Match other’ means all funds raised locally that do
not meet the definition of local tax funds. This would in-
clude but not be limited to donations, collections for ser-
vices, earnings from contracts, or other non-
appropriations from local governments or fiscal courts,
etc. Funds budgeted from savings from prior years cannot
qualify as matching funds.]

(4) [(5)] ““Per capita wealth’’ means the current total
assessed value of property, as adjusted and recorded by the
Kentucky Department of Revenue, divided by the popula-
tion of a given area.

(5) [(6)] “Region” means that geographic locality deter-
mined by incorporation thereof for the purpose of delivery
of comprehensive mental health-mental retardation ser-
vices under KRS 210.370 as controlled by a board of direc-
tors. [Region and ‘‘district’”’ are synonymous to area
development districts as defined by KRS 147A.050 with the
exception of Livingston County’s placement. Because of
isolation, Livingston County is included in the Purchase
Area rather than the Pennyrile District found in KRS
147A.050.]

Sect'ion 3. Formula for Allocation of State Ap-
propriated Funds. The formula lor allocation of state ap-
propriated funds shall be as follows: (1) Per capita alloca-
tions. Of the total general funds appropriated [allocated]
by the General Assembly for a fiscal year [to the depart-
ment] for the [operation of regional] community mental
health-mental retardation services [centers] programs, fif-
teen (15) [, seventy and two tenths (70.2)] percent thereof
shall be distributed based on [a] per capita allocations. The
sum available to each region [as it is incorporated] shall be
determined by dividing the total funds available in the per
capita allocation by the total population of the Com-
monwealth, multiplied by the population of each region;
provided, however, that the payment of such sum shall be
on a cost related fee for service basis following receipt of
appropriate and timely billings submitted by each respec-
tive board.

(2) [Section 4. Secretary’s] Discretionary [Funds]
allocations. The discretionary allocations available to the
secretary to maintain essential services pursuant to KRS
210.410 shall be equal to ten (10) percent of the general
funds appropriated [allocated to the department] by the
General Assembly for a fiscal year [the operation of
regional] for community mental health-mental retardation
programs.

(3) Cost-related fee for service allocations. Of the total

general funds appropriated by the General Assembly for a
fiscal year for the Community Mental Health/Menial
Retardation Services Program sixty percent (60%) therecf
shall be allocated based on service units reported in the
board’s Annual Plan and Budget as approved by the
Secretary including approved amendments thereto; provid-
ed, however, that payment shall be on a cost-related fee for
service basis following receipt of appropriate and timely
billings submitted by the board. In the event any board
fails to report sufficient service units to access its cost-
related fee for service allocation, such funds shall be
reallocated on a cost-related fee for service basis to those
regions whose reported service units exceed their
allocation.

(4) [Section 5.] Incentive allocations. (a) [(1)] Of the
total general funds appropriated [allocated to the depart-
ment] for [the operation of regional] community mental
health-mental retardation programs [centers], fifteen (15)
[nineteen and eight-tenths (19.8)] percent thereof shall be
allocated to the regions based on local tax match [matching
funds,] and other Jocal match weighted to reflect the per
capita wealth of the region. Local tax match [maiching
fund figures] and other local match shall be based upon
the preceeding fiscal year’s local collections as determined
by the independent auditor[s] of each board and certified
by the cabinet [department]. [The per capita wealth adjust-
ment alters the local tax and match other by adjusting the
credit for matching funds from the state. The adjustment
figure is computed by dividing the per capita wealth of the
state by the per capita wealth of a region. Therefore, the
true local tax and match other figures are figured by
multiplying the per capita wealth adjustment by the local
tax funds or the match other funds respectively.]

(b) The cabinet shall adjust the local tax match revenue
and other local match revenue by applying a per capita
wealth adjustment factor. The adjustment factor shall be
computed by dividing the per capita wealth of the state by
the per capita wealth of a region.

(c) [(a)] The matching rates shall be [The state shall
match at a rate of] thirty-five (35) cents for each dollar of
local tax match after per capita adjustment and fifteen (15)
cents for each dollar of other local funds after per capita
wealth adjustment. The preceeding totals shall equal the
total state funds earned by each board under the incentive
allocation provided there are sufficient funds appropriated
and allocated to the incentive allocation.

(d) An initial incentive ceiling shall be calculated for
each board by dividing the local incentive funds available
(fifteen percent (15%) of the total general funds ap-
propriated) by the population of the state, multiplied by
the population of each region. In the event one (1) or more
boards fail to report sufficient local tax match and other
local match funds to attain their ceiling, the amount they
are under the ceiling shall be placed back into the incentive
allocation for reallocation to regions that exceeded their
ceiling. If through this method all incentive funds cannot
be allocated, the remaining funds shall be placed in the
cost-related fee for service fund to be allocated on a cost-
related fee for service basis.

(e) Incentive funds shall be adjusted following the
receipt of actual collections for the previous fiscal year.
The report of actual collections shall be submitted by the
independent auditor in conjunction with each annual audit
report of each respective board.

[(b) The state shall match at the rate of fifteen (15) cents
for each dollar of local match other funds after per capita
wealth adjustment.}

[(c) Therefore, the total of paragraphs (a) and (b) equals
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the total state funds earned by each center under their in-
centive section if there are sufficient funds appropriated
and allocated to the incentive section of the grant.]

[(2) Because it is possible that mental health-mental
retardation boards may raise sufficient local funds to
match more state funds than are available under the incen-
tive section, a maximum must be calculated for each
board. This maximum shall be applied only if all boards
reach their maximum. If one or more boards do not reach
their maximum, the amount they are under their maximum
shall be used to raise the maximum of all other boards. The

calculation used to determine the initial maximum incen-

tive funds available to each board is as follows: divide the
total incentive funds available (nineteen and eight-tenths
(19.8) percent of the total general funds appropriated) by
the population of the state and multiply that figure by the
population of each region.]

[(3) Any incentive funds not distributed to a region
because the region failed to reach its maximum shall be
placed back into the fund for reallocation to those regions
that exceeded their local match.]

[(a) If through this method all incentive funds cannot be
allocated, the remaining funds would then be allocated on
the per capita method of allocation.]

[(b) First quarter allocations of the incentive funds shall
be based on estimate of local matching funds available. In-
centive funds shall be adjusted based upon the receipt of
actual collections for the previous fiscal year. The actual
collections shall be a by-product of each annual audit
report of each respective board.]

[(c) Local funds can be provided by affiliates but only
to the extent that these funds are used to finance programs
endorsed by the board in their annual plan and budget.]

DAVID T. ALLEN, Commissioner
ADOPTED: June 29, 1982
APPROVED: W.GRADY STUMBO, Secretary
RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-556
July 16, 1982

EMERGENCY REGULATION
Cabinet for Human Resources

WHEREAS, the 1982 regular session of the Kentucky
General Assembly vested in the Cabinet for Human
Resources responsibility for the onsite sewage disposal
system in the Commonwealth; and

WHEREAS, through operation of KRS 211.350(5) the
Cabinet for Human Resources is authorized to establish a
reasonable fee to cover its cost of implementing the onsite
sev(\;age disposal program throughout the Commonwealth:
an

_WHEREAS, implementation of the onsite sewage
disposal program in the Commonwealth will necessitate
diversion of staff within the Cabinet’s Department for
Health Services and the development of an intricate system
of processing; and

WHEREAS, said system will result in the expenditure of
funds from the budget of the Cabinet which are already
carmarked for other programs without a specific fee
assessed for the processing of applications; and

WHEREAS, the time delays inherent in complying with
the procedural requirements of KRS Chapter 13 would
preclude the effectiveness of the regulation upon the July
15, 1982, date of enactment of the Act of the General
Assembly; and

WHEREAS, the Secretary of the Cabinet has found that
an emergency exists with respect to said regulation and
that, therefore, said regulation should, in accordance with
KRS 13.088(1), be effective immediately upon filing with
the Legislative Research Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.088(1), do hereby
acknowledge the finding of an emergency by the Secretary
of the Cabinet for Human Resources with respect to said
regulation of the Cabinet for Human Resources pertaining
to the fee for processing applications for onsite sewage
disposal systems, and direct said regulation shall become
effective upon filing with the Legislative Research Com-
Smission as provided in Chapter 13 of the Kentucky Revised

tatutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

CABINET FOR HUMANwRESOURCES
Department for Health Services

902 KAR 10:060E. Onsite sewage disposal.

RELATES TO: KRS 211.350

PURSUANT TO: KRS 13.082, 194.050, 211.350

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: KRS 211.350(5)
authorizes the Cabinet for Human Resources to establish a
schedule of reasonable fees to cover the costs of services
performed by the Cabinet with respect to onsite sewage
disposal systems. The function of this regulation is to set
forth the fee to be charged in order to cover the actual cost
to the Cabinet of the administration of the onsite sewage
disposal system program.

Section 1. Definitions. (1) ‘“‘Cabinet”” means Cabinet
for Human Resources.

(2) “Onsite sewage disposal system’’ means an installa-
tion intended for the treatment and disposal of sewage by
means of a septic tank, or other approved device, and in-
cludes the drainfield into which the effluent will be dispers-
ed.

Section 2. All applications for a permit to construct, in-
stall, or alter an onsite sewage disposal system filed with
the Cabinet or its agent shall be accompanied by a fee of
nine dollars (39).

DAVID T. ALLEN, Comrmissioner
ADOPTED: July12, 1982
APPROVED: W. GRADY STUMBGO, Secretary
RECEIVED BY LRC: July 16, 1982 at 3:30 p.m.
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JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-546
July 15, 1982

EMERGENCY REGULATION
Cabinet for Human Resources
Department for Social Insurance

WHEREAS, the Secretary of the Cabinet for Human
Resources is responsible, under KRS 194.050 and KRS
205.520, for promulgating, by regulation, the policies of
the Cabinet with regard to the provision of Medical
Assistance; and

WHEREAS, the Cabinet and the Kentucky Association
of Health Care Facilities have entered into an agreement to
resolve a court action brought by the Association against
the Cabinet; and

WHEREAS, the Secretary has found that the terms of
the agreement must be implemented by regulation; and

WHEREAS, the Secretary has promulgated a regulation
on Amounts Payable for Skilled Nursing and Intermediate
Care Facility Services which updates the upper limits for
the;1 uniform rate year using the latest available cost data;
an

WHEREAS, the Secretary has found that an emergency
exists with respect to said regulation and that, therefore,
said regulation should, pursuant to the provisions of KRS
13.088(1), become effective immediately upon filing with
the Legislative Research Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.088(1), do hereby
acknowledge the finding of an emergency by the Secretary
of the Cabinet for Human Resources with respect to the fil-
ing of said regulation on Amounts Payable for Skilled
Nursing and Intermediate Care Facility Services, and
hereby direct that said regulation shall become effective
upon being filed with the Legislative Research Commis-

sion, as provided in Chapter 13 of the Kentucky Revised
Statutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:036E. Amounts payable for skilled nursing
and intermediate care facility services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: The Cabinet [Depart-
ment] for Human Resources has responsibility to ad-
minister the program of Medical Assistance in accordance
with Title XIX of the Social Security Act. KRS 205.520
empowers the cabinet [department], by regulation, to com-
ply with any requirement that may be imposed, or op-
portunity presented, by federal law for the provision of
medical assistance to Kentucky’s indigent citizenry. This
regulation sets forth the method for determining amounts
payable by the cabinet [department] for skilled nursing
care facility services and intermediate care facility services.

Section 1. Reimbursement for Skilled Nursing and In-
termediate Care Facilities. All skilled nursing or in-
termediate care facilities participating in the Title XIX pro-
gram shall be reimbursed in accordance with this regula-
tion. Payments made shall be in accordance with the re-
quirements set forth in 42 CFR 447.250 through 42 CFR
447.272. A skilled nursing facility desiring to participate in
Title XIX shall be required to participate in Title XVIII-A.

Section 2. Basic Principles of Reimbursement. (1) Pay-
ment shall be on the basis of rates which are reasonable
and adequate to meet the costs which must be incurred by
efficiently and economically operated facilities in order to
provide care and services in conformity with applicable
state and federal laws, regulations, and quality and safety
standards.

(2) Payment amounts shall be arrived at by application
or the reimbursement principles developed by the cabinet
[department] (Kentucky Medical Assistance Program In-
termediate Care/Skilled Nursing Facility Payment System,
revised July 1, 1982, which is hereby incorporated by
reference) and supplemented by the use of the Title X VIII-
A reimbursement principles.

Section 3. Implementation of the Payment System. The
cabinet’s [department’s] reimbursement system is sup-
ported by the Title X VIII-A Principles of Reimbursement,
with the system utilizing such principles as guidelines in
unaddressed policy areas. The cabinet’s [department’s]
reimbursement system includes the following specific
policies, components or principles:

(1) Prospective payment rates for routine services shall
be set by the cabinet [department] on a facility by facility
basis, and shall not be subject to retroactive adjustment.
Prospective rates shall be set annually, and may be revised
on an interim basis in accordance with procedures set by
the cabinet [department]. An adjustment to the prospective
rate (subject to the maximum payment for that type of
facility) will be considered only if a facility’s increased
costs are attributable to one (1) of the following reasons:
governmentally imposed minimum wage increases; the
direct effect of new licensure requirements or new inter-
pretations of existing requirements by the appropriate
governmental agency as issued in regulation or written
policy which affects all facilities within the class; or other
governmental actions that result in an unforeseen cost in-
crease. The amount of any prospective rate adjustment
may not exceed that amount by which the cost increase
resulting directly from the governmental action exceeds on
an annualized basis the inflation allowance amount includ-
ed in the prospective rate for the general cost area in which
the increase occurs. For purposes of this determination,
costs will be classified into two (2) general areas, salaries
and other. The effective date of interim rate adjustment
shall be the first day of the month in which the adjustment
is requested or in which the cost increase occurred,
whichever is later.

(2) The prospective rate shall not exceed, on a facility by
facility basis, an administratively established maximum
payment for that type of facility. The state will set a
uniform rate year for SNFs and ICFs (July 1-June 30) by
taking the latest audited cost data available as of April 30
of each year and trending the facility costs to July 1 of the
rate year. (Unaudited and/or budgeted cost data may be
used if a full year’s audited data is unavailable.) Allowable
costs will then be indexed for inflation for the rate year,
and the maximum set at 110 percent of the median for the
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class (SNF or ICF). In recognition of the higher costs of
hospital based SNFs, their upper limit shall be set at 165
percent of 110 percent of the median of allowable trended
and indexed costs of all other SNFs. The maximum pay-
ment amounts will be adjusted each July 1, beginning with
July 1, 1982, so that the maximum payment amount for
the prospective uniform rate year will be at 110 percent of
the median per diem allowable costs for the class (SNF or
ICF) on July 1 of that year. For purposes of administrative
ease in computations normal rounding may be used in
establishing the maximum payment amount, with the max-
imum payment amount rounded to the nearest five (5)
cents. Upon being set, the arrays and upper limits will not
be altered due to revisions or corrections of data. For ICF-
MRs, a prospective rate will be set in the same manner as
for SNFs and basic ICFs, except that no maximum {upper
limit) shall be imposed.

(3) The reasonable direct cost of ancillary services pro-
vided by the facility as a part of total care shall be compen-
sated on a reimbursement cost basis as an addition to the
prospective rate. Ancillary services reimbursement shall be
subject to a year-end audit, retroactive adjustment and
final settlement. Ancillary costs may be subject to max-
imum allowable cost limits under federal regulations. Any
percentage reduction made in payment of current billed
charges shall not exceed twenty-five (25) percent, except in
the instance of individual facilities where the actual
retroactive adjustment for a facility for the previous year
reveals an overpayment by the cabinet [department] ex-
ceeding twenty-five (25) percent of billed charges, or where
an evaluation by the cabinet [department] of an individual
facility’s current billed charges shows the charges to be in
excess of average billed charges for other comparable
facilities serving the same area by more than twenty-five
(25) percent.

(4) Interest expense used in setting the prospective rate is
an allowable cost if permitted under Title XVIII-A prin-
ciples and if it meets these additional criteria:

(a) It represents interest on long-term debt existing at the
time the vendor enters the program or represents interest
on any new long-term debt, the proceeds of which are used
to purchase fixed assets relating to the provision of the ap-
propriate level of care. If the debt is subject to variable in-
terest rates found in balloon-type financing, renegotiated
interest rates will be allowable. The form of indebtedness
may include mortgages, bonds, notes and debentures when
the principal is to be repaid over a period in excess of one
(1) year; or

(b) It is other interest for working capital and operating
needs that directly relates to providing patient care. The
form of such indebtedness may include, but is not limited
to, notes, advances and various types of receivable financ-
ing; however, short-term interest expense on a principal
amount in excess of program payments made under the
prospective rate equivalent to two (2) months experience
based on ninety (90) percent occupancy or actual program
receivables will be disallowed in determining cost; '
_ (©) For both paragraphs (a) and (b) of this subsection,
interest on a principal amount used to purchase goodwill
or other intangible assets will not be considered an
allowable cost.

_(5) Compensation to owner/administrators will be con-
sidered an allowable cost provided that it is reasonable,
and that the services actually performed are a necessary
function. Compensation includes the total benefit received
by the owner for the services he renders to the institution,
excluding fringe benefits routinely provided to all
employees and the owner/administrator. Payment for ser-

vices requiring a licensed or certified professional perform-
ed on an intermittent basis will not be considered a part of
compensation. ‘““Necessary function’’ means that had the
owner not rendered services pertinent to the operation of
the institution, the institution would have had to employ
another person to perform the service. Reasonableness of
compensation will be based on total licensed beds (all
levels).

(6) The allowable cost for services or goods purchased
by the facility from related organizations shall be the cost
to the related organization, except when it can be
demonstrated that the related organization is in fact
equivalent to any other second party supplier, i.e., a rela-
tionship for purposes of this payment system is not con-
sidered to exist. A relationship will be considered to exist
when an individual or individuals possess five (5) percent
or more of ownership or equity in the facility and the sup-
plying business; however, an exception to the relationship
will be determined to exist when fifty-one (51) percent or
more of the supplier’s business activity of the type carried
on with the facility is transacted with persons and
organizations other than the facility and its related
organizations.

(7) The amount allowable for leasing costs shall not ex-
ceed the amount which would be allowable based on the
computation of historical costs, except that for general in-
termediate care facilities entering into lease/rent ar-
rangements prior to April 22, 1976, intermediate care
facilities for the mentally retarded entering into lease/rent
arrangements prior to February 23, 1977, and skilled nurs-
ing facilities entering into lease/rent arrangements prior to
December 1, 1979, the cabinet [department] will determine
the allowable costs of such arrangements based on the
general reasonableness of such costs.

(8) The following provisions are applicable with regard
to median per diem cost center upper limits:

(a) For facilities (except ICF-MRs) beginning participa-
tion in the Medicaid program on or after April 1, 1981,
(newly participating facilities), the following upper limits
(within the class) shall be applicable with regard to other-
wise allowable per diem costs, by cost center: for nursing
services, 125 percent of the median; for dietary services,
125 percent of the median; for property costs, 105 percent
of the median; and for all other costs, 105 percent of the
median. ‘

(b) Facilities participating in the Medicaid program prior
to April 1, 1981, shall be classified as newly participating
facilities when either of the following occurs on or afier
April 1, 1981: first, when the facility expands its bed
capacity by expansion of its currently existing plant or, se-
cond, when a multi-level facility (one providing more than
one (1) type of care, converts existing personal care beds in
the facility to either skilled nursing or intermediate care
beds, and the number of additional or converted personal
care beds equals or exceeds (in the cumulative) twenty-five
(25) percent of the Medicaid certified beds in the facility as
of March 31, 1981. Facilities participating in the Medicaid
program prior to April 1, 1981 shall not be classified as
newly participating facilities solely because of changes of
ownership.

{c) For purposes of application of this subsection the
facility classes are basic intermediate care and skilled nurs-
ing care. The ‘“median per diem cost’’ is the midpoint of
the range of all facilities’ costs (for the clsss) which are at-
tributable to the specific cost center, which are otherwise
allowable costs for the facilities’ prior fiscal year, and
which are adjusted by trending, indexing and the occupan-
cy factor. The median for each cost center for each class

Volume 9, Number 3-- September 1, 1982



ADMINISTRATIVE REGISTER 335

shall be determined annually using the same cost data for
the class which was used in setting the maximum payment
amount. The Division for Medical Assistance shall notify
all participating facilities of the median per diem cost
center upper limits currently in effect.

(d) Intermediate care facilities for the mentally retarded
(ICF-MRs) are not subject to the median per diem cost
center upper limits shown in this subsection.

(9) Certain costs not directly associated with patient care
will not be considered allowable costs. Costs which are not
allowable include political contributions, travel and related
costs for trips outside the state (for purposes of training,
conventions, meetings, assemblies, conferences, seminars,
or any related activities) [the cost of travel outside the state
(and all costs related thereto)], and legal fees for unsuc-
cessful lawsuits against the cabinet [department].

(10) To determine the gain or loss on the sale of a facility
for purposes of determining a purchaser’s cost basis in
relation to depreciation and interest costs, the following
methods will be used:

(a) Determine the actual gain on the sale of the facility.

(b) Add to the seller’s depreciated basis two-thirds (%53)
of one (1) percent of the gain for each month of ownership
since the date of acquisition of the facility by the seller to
arrive at the purchaser’s cost basis.

(c) Gain is defined as any amount in excess of the seller’s
depreciated basis as computed under program policies at
the time of the sale, excluding the value of goodwill includ-
ed in the purchase price.

(d) A sale is any bona fide transfer of legal ownership
from an owner(s) to a new owner(s) for reasonable com-
pensation, which is usually fair market value. Stock
transfers, except stock transfers followed by liquidation of
all company assets and which may be revalued in ac-
cordance with Internal Revenue Service rules, are not con-
sidered changes of facility ownership. Lease-purchase
agreements and/or other similar arrangements which do
not result in transfer of legal ownership from the original
owner to the new owner are not considered sales until such
time as legal ownership of the property is transferred.

(11) Each facility shall maintain and make available
such records (in a form acceptable to the cabinet [depart-
ment]) as the cabinet [department] may require to justify
and document all costs to and services performed by the
facility. The cabinet [department] shall have access to all
fiscal and service records and data maintained by the pro-
vider, including unlimited onsite access for accounting,
auditing, medical review, utilization control and program
planning purposes.

(12) The foliowing shall apply with regard to the annual
cost report required of the facility:

(a) The year-end cost report shall contain information
relating to prior year cost, and will be used in establishing
prospective rates and setting ancillary reimbursement
amounts.

(b) New items or expansions representing a departure
from current service levels for which the facility requests
prior approval by the program are to be so indicated with a
description and rationale as a supplement to the cost
report.

(c) Cabinet [Departmental] approval or rejection of pro-
jections and/or expansions will be made on a prospective
basis in the context that if such expansions and related
costs are approved they will be considered when actually
incurred as an allowable cost. Rejection of items or costs
will represent notice that such costs will not be considered
as part of the cost basis for reimbursement. Unless other-

wise specified, approval will relate to the substance and in-
tent rather than the cost projection.

(d) When a request for prior approval of projections
and/or expansions is made, absence of a response by the
cabinet [department] shall not be construed as approval of
the item or expansion.

(13) The cabinet [department] shall audit each year-end
cost report in the following manner: an initial desk review
shall be performed of the report and the cabinet [depart-
ment] will determine the necessity for and scope of a field
audit in relation to routine service cost. A field audit may
be conducted for purposes of verifying prior year cost to be
used in setting the new prospective rate; field audits may be
conducted annually or at less frequent intervals. A field
audit of ancillary cost will be conducted as needed.

(14) Year-end adjustments of the prospective rate and a
retroactive cost settlement will be made when:

(a) Incorrect payments have been made due to computa-
tional errors (other than the omission of cost data)
discovered in the cost basis or establishment of the pro-
spective rate.

(b) Incorrect payments have been made due to
misrepresentation on the part of the facility (whether inten-
tional or unintentional).

(15) Reimbursement paid may not exceed the facility’s
customary charges to the general public for such services,
except in the case of public facilities rendering inpatient
services at a nominal charge (which may be reimbursed at
the prospective rate established by the cabinet [depart-
ment}).

(16) The cabinet [department] may develop and/or
utilize methodology to assure an adequate level of care.
Facilities determined by the cabinet [department] to be
providing less than adequate care may have penalties im-
posed against them in the form of reduced payment rates.

(17) Each facility shall submit the required data for
determination of the prospective rate no later than sixty
(60) days following the close of the facility’s fiscal year.
This time limit may be extended at the specific request of
the facility (with the cabinet’s [department’s] concur-
rence). The cabinet [department] may alsc require, as
necessary, that facilities whose cost report does not cover a
full facility fiscal year shall submit an interim and/or
budgeted cost report by April 30 to be used in setting the
prospective rate for the facility for the next unform rate
year.

Section 4. Prospective Rate Computation. The prospec-
tive rate for each facility will be set in accordance with the
following:

_(1) Determine allowable prior year cost for routine ser-
vices.

(2) The allowable prior year cost, not including fixed or
capital costs, will then be trended to the beginning of the
uniform rate year and increased by a percentage so as to
reasonably take into account economic conditions and
trends. Such percentage increase shall be known as an in-
flation factor.

(3) The unadjusted basic per diem cost (defined as the
unadjusted allowable cost per patient per day for routine
services) will then be determined by comparison of costs
with the facility’s occupancy rate (i.e., the occupancy fac-
tor) as determined in accordance with procedures set by the
cabinet [department]. The occupancy rate shall not be less
than actual bed occupancy, except that it shall not exceed
ninety-eight (98) percent of certified bed days (or ninety-
eight (98) percent of actual bed usage days, if more, based
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on prior year utilization rates). The minimum occupancy
rate shall be ninety (90) percent of certified bed days for
facilities with less than ninety (90) percent certified bed oc-
cupancy. The cabinet {department] may impose a lower oc-
cupancy rate for newly constructed or newly par-
ticipatingfacilities, or for existing facilities suffering a pa-
tient census decline as a result of a competing facility newly
constructed or opened serving the same area. The cabinet
[department] may impose a lower occupancy rate during
the first two (2) full facility fiscal years an existing skilled
nursing facility participates in the program under this pay-
ment system.

{4) Cost center median related per diem upper limits will
then be applied as appropriate to the unadjusted basic per
diem cost. The resultant adjusted amounts (and unad-
justed amounts, as applicable) will be combined (or recom-
bined) to arrive at the basic per diem cost (defined as the
adjusted allowable cost per patient per day for routine ser-
vices).

(5) To the basic per diem cost shall be added a specified
dollar amount for investment risk and an incentive for cost
containment in lieu of a return on equity capital, except
that no return for investment risk shall be made to non-
profit facilities, and publicly owned and operated facilities
shall not receive the investment or incentive return.

(a) Cost incentive and investment schedule for general
intermediate care facilities:

(Effective 7-1-82[7-1-81})

Investment Incentive

Basic Factor Factor
Per Diem Per Diem Per Diem
Cost Amount  Amount
$25.99 & below [24.99 & below]* — —
26.00-26.99[25.00 - 25.99] $1.38 $ .87
27.00-27.99[26.00 - 26.99] 1.29 75
28.00-28.99[27.00 - 27.99] 1.18 .62
29.00 - 29.9928.00 - 28.99] 1.06 47
30.00- 30.99(29.00 - 29.99] .92 31
31.00- 31.99[30.00 - 30.99] .76 13
32.00-34.19[31.00 - 32.55] 53 —

Maximum Payment $34.19[$32.55]
* For a basic per diem of $25.99 [$24.99] and below, the
investment amount will be equal to 7.5 percent, but not to
exceed $1.38, and the incentive amount will be equal to 5.0
percent, but not to exceed $.87.

b) Qost incentive and investment schedule for in-
termediate care facilities for the mentally retarded:

(Effective 7-1-82[1-1-82])

Investment Incentive

Basic Factor Factor
Per Diem Per Diem Per Diem
Cost Amount  Amount
$31.99 & below [29.99 & below]* — —
32.00- 33.99(30.00 - 31.99] $1.38 $ .87
34.00 - 35.99[32.00 - 33.99] 1.29 75
36.00- 37.99[34.00 - 35.99] 1.18 .62
38.00- 39.99[36.00 - 37.99 1.06 47
40.00-41.9938.00 - 39.99] .92 31
42.00 - 43.99[40.00 - 41.99] .76 13
44.00 - 45.99[42.00 - 43.99] 53 —
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* For a basic per diem of $31.99 [$29.99] and below, the
investment amount will be equal to 7.5 percent, but not to
exceed $1.38 and the incentive amount will be equal t0 5.0
percent, but not to exceed $.87.

(c) Cost incentive and investment schedule for skilled
nursing facilities:

(Effective 7-1-82[10-1-81})

Investment Incentive
Basic Factor Factor
Per Diem Per Diem Per Diem
Cost Amount  Amount
$34.00 & below [31.99 & below}* — —
35.00- 36.99[32.00 - 33.99] $1.38 g .87
37.00- 38.99[34.00 - 35.99] 1.29 .75
39.00 - 40.99[36.00 - 37.99] 1.18 .62
41.00-42.99[38.00 - 39.99] 1.06 47
43.00 - 44.99[40.00 - 41.99] 92 31
45.00 - 46.99 [42.00 - 43.99] .76 13
47.00 - 49.99 [44.00 - 45.99] .53 —

Maximum Payment $52.69 [$48.75]**

* For a basic per diem of $34.99 [$31.99] and below, the
investment amount will be equal to 7.5 percent, but not to
exceed $1.38, and the incentive amount will be equal 10 5.0
percent, but not to exceed $.87.

** The maximum payment for hospital based skilled nurs-
ing facilities is set at $83.09[$75.65].

(6) The prospective rate is then compared, as ap-
propriate, with the maximum payment. If in excess of the
program maximum, the prospective rate shall be reduced
to the appropriate maximum payment amount. The max-
imum payment amounts have been set to be at or about 110
percent of the median of adjusted basic per diem costs for
the class, recognizing that hospital based skilled nursing
facilities have special requirements that must be con-
sidered. The cabinet [department] has determined that the
maximum payment rates shall be reviewed annually against
the criteria of 110 percent of the median for the class and
that adjustments to the payment maximums will be made
effective July 1, 1982 and each July 1 thereafter. This
policy shall allow, but does not require lowering of the
maximum payments below the current levels if application
of the criteria against available cost data should show that
110 percent of the median is a lower dollar amount than
has been currently set.

Section 5. Rate Review and Appeal. Participating
facilities may appeal cabinet [departmental] decisions as to
application of the general policies and procedures in ac-
cordance with the following:

(1) First recourse shall be for the facility to request in
writing to the Director, Division for Medical Assistance, a
re-evaluation of the point at issue. This request must be
received within twenty (20) days following notification of
the prospective rate by the program. The director shall
review the matter and notify the facility of any action to be
taken by the cabinet [department] (including the retention
of the original application of policy) within twenty (20)
days of receipt of the request for review.

(2) Second recourse shall be for the facility to request in
writing to the Commissioner, Department [Bureau] for
Social Insurance, a review by a standing review panel to be
established by the commissioner. This request must be
postmarked within fifteen (15) days following notification
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of the decision of the Director, Division for Medical
Assistance. Such panel shall consist of three (3) members:
one (1) member from the Division for Medical Assistance,
one (1) member from the Kentucky Association of Health
Care Facilities, and one (1) member from the Division for
Management and Development [Center for Program
Development], Department [Bureau] for Social Insurance.
A date for the rate review panel to convene will be
established within fifteen (15) days after receipt of the writ-
ten request. The panel shall issue a binding decision on the
issue within ten (10) days of the hearing of the issue. The
attendance of the representative of the Kentucky Associa-
tion of Health Care Facilities at review panel meetings shall
be at the cabinet’s [department’s] expense.

Section 6. Definitions. For purposes of Sections 1
through 6, the following definitions shall prevail unless the
specific context dictates otherwise.

(1) “Allowable cost’’ means that portion of the facility’s
cost which may be allowed by the cabinet [department] in
establishing the reimbursement rate. Generally, cost is con-
sidered allowable if the item of supply or service is
necessary for the provision of the appropriate level of pa-
tient care and the cost incurred by the facility is within cost
limits established by the cabinet [department], i.e., the
allowable cost is ‘‘reasonable.’”

(2) “Ancillary services”’ means those direct services for
which a separate charge is customarily made, and which
are retrospectively settled on the basis of reasonable
allowable cost at the end of the facilities’ fiscal year. An-
cillary services are limited to the following:

(a) Legend and non-legend drugs, including urethral
catheters, and irrigation supplies and solutions utilized
with those catheters regardless of how those supplies and
solutions are utilized. Coverage and allowable cost pay-
ment limitations are specified in the cabinet’s [depart-
ment’s] regulation on payment for drugs.

(b) Physical, occupational and speech therapy.

(c) Laboratory procedures.

(d) X-ray.

(e) Oxygen and other related oxygen supplies.

(lf)) Psychological and psychiatric therapy (for ICF/MR
only).

(3) “Hospital based skilled nursing facilities”” means
those skilled nursing facilities so classified by Title XVIII-
A.

(4) The ““basic per diem cost”’ is the computed rate arriv-
ed at when otherwise allowable costs are trended and ad-
justed in accordance with the inflation factor, the occupan-
lc.y factor, and the median cost center per diem upper
imits.

(5) “Inflation factor’” means the comparison of
allowable routine service costs, not including fixed or
capital costs, with an inflation rate to arrive at projected
current year cost increases, which when added to allowable
costs, including fixed or capital costs, yields projected cur-
rent year allowable costs.

(6) ““Incentive factor’” means the comparison of the
basic per diem cost with the incentive return schedule to ar-
rive at the actual dollar amount of cost containment incen-
tive return to be added to the basic per diem cost.

(7) “Investment factor’”” means the comparison of the
basic per diem cost with the investment return schedule to
arrive at the actual dollar amount of investment return to
be added to the basic per diem cost.

(8) “Maximum allowable cost’”” means the maximum
amount which may be allowed to a facility as reasonable
cost for provision of an item of supply or service while
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complying with limitations expressed in related federal or
state regulations. )

(9) “‘Maximum payment’’ means the maximum amount
the cabinet [department] will reimburse, on a facility by
facility basis, for routine services. N

(10) “Occupancy factor’ means the imposition of an
assumed level of occupancy used in computing unadjusted
basic per diem rates.

(11) ““‘Prospective rate’’ means a payment rate of return
for routine services based on allowable costs and other fac-
tors, and includes the understanding that except as
specified such prospective rate shall not be retroactively
adjusted, either in favor of the facility or the cabinet
[department].

(12) “Routine services”” means the regular room,
dietary, medical social services, nursing services, minor
medical and surgical supplies, and the use of equipment
and facilities. Routine services include but are not limited
to the following: _

(a) All general nursing services, including administration
of oxygen and related medications, handfeeding, in-
continency care and tray services.

(b) Items which are furnished routinely and relatively
uniformly to all patients, such as patient gowns, water pit-
chers, basins, and bed pans. Personal items such as paper
tissues, deodorants, and mouthwashes are allowable as
routine services if generally furnished to all patients.

(c) Items stocked at nursing stations or on the floor in
gross supply and distributed or utilized individually in
small quantities, such as alcohol, applicators, cotton balls,
bandaids and tongue depressors.

(d) Items which are utilized by individual patients but
which are reusable and expected to be available in an in-
stitution providing a skilled nursing or intermediate care
facility level of care, such as ice bags, bed rails, canes, crut-
ches, walkers, wheelchairs, traction equipment, and other
durable medical equipment.

(¢) Laundry services, including personal clothing to the
extent it is the normal attire for everyday facility use, but
excluding dry cleaning costs.

(f) Other items or services generally available or needed
within a facility unless specifically identified as ancillary
services. (Items excluded from reimbursement include

private duty nursing services and ambulance services
costs.)

[Section 7. Implementation of Uniform Rate Year. The
first uniform rate year shall be July 1, 1981-June 30, 1982.
For general ICFs, payments based on the uniform rate year
shall begin effective July 1, 1981. For SNFs, payments bas-
ed on the uniform rate year shall begin effective October I,
1981. For ICF-MRs, payments based on the uniform rate
year shall begin effective January 1, 1982.]

JOHN CUBINE, Commissioner
ADOPTED: June 30, 1982

APPROVED: W.GRADY STUMBO, Secretary
RECEIVED BY LRC: July 16, 1982 at 1:30 p.m.

September 1, 1982




338 ADMINISTRATIVE REGISTER

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 82-545
July 15, 1982

EMERGENCY REGULATION
Cabinet for Human Resources
Department for Social Insurance

WHEREAS, the Secretary of the Cabinet for Human
Resources is responsible, under KRS 194.050 and KRS
205.520, for promulgating, by regulation, the policies of
the Cabinet with regard to  the provision of Medical
Assistance; and

WHEREAS, the Secretary has found that implementa-
tion of a new accounting and information reporting system
by the Cabinet in cooperation with participating mental
health centers has resulted in inadequate data upon which
to base cost related payments to the centers; and

WHEREAS, the Secretary has found that to avoid inter-
ruption in payments to the mental health centers for ser-
vices rendered it is necessary to implement a new regulation
concerning payments for mental health center services; and

WHEREAS, the Secretary has promulgated a regulation
on Payments for Mental Health Center Services which pro-
vides for payments based on usual and customary charges
and with total payments not to exceed an annualized upper
limit; and

WHEREAS, the Secretary has found that an emergency
exists with respect to said regulation and that, therefore,
said regulation should, pursuant to the provisions of KRS
13.088(1), become effective immediately upon filing with
the Legislative Research Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.088(1), do hereby
acknowledge the finding of emergency by the Secretary of
the Cabinet for Human Resources with respect to the filing
of said regulation on Payments for Mental Health Center
Services, and hereby direct that said regulation shall
become effective upon being filed with the Legislative
Research Commission, as provided in Chapter 13 of Ken-
tucky Revised Statutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:045E. Payments for mental health center
services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: July 16, 1982

NECESSITY AND FUNCTION: The Cabinet [Depart-
ment] for Human Resources has responsibility to ad-
minister the program of Medical Assistance in accordance
with Title XIX of the Social Security Act. KRS 205.520
empowers the cabinet [department], by regulation, to com-
ply with any requirement that may be imposed, or op-
portunity presented by federal law for the provision of
medical assistance to Kentucky’s indigent citizenry. This
regulation sets forth the method for determining amounts

payable by the cabinet [department] for mental health
center services,

Section 1. Mental Health Centers. In accordance with
42 CFR 447.321, the cabinet [department] shall make pay-
ment to providers who are appropriately licensed and have
met the conditions for participation (including the signing
of such contractural arrangements as the cabinet [depart-
ment} may require of this class of provider) set by the
cabinet [department], on the following basis:

(1) Payment shall be on a prospective basis based on
usual and customary charges compared against the mental
health center’s annualized upper limit on payments.
Payments may not exceed usual and customary charges or
the annualized upper limits. [Payment shall be made on the
basis of reasonable allowable costs.]

(2) Payment amounts shall be determined by application
of the ““Community Mental health Center General Policies
and Guidelines and Principles of Reimbursement,’’ herein
incorporated by reference, developed and issued by the
cabinet [department], supplemented by the use of Title
XVIII reimbursement principles.

(3) Under this system, a center will receive in total Title
XIX payments during the year the amount of its usual and
customary charges for services rendered Title XI1X eligible
recipients, so long as such usual and customary charges do
not exceed (on a cumulative basis) the annualized upper
Iimit (total payments amount) which has been set for the
center. [Allowable costs shall not exceed customary
charges which are reasonable. ]

(4) The annualized upper limit shall be the lesser of the
prior fiscal year (July i—June 30) audited allowable Title
XIX costs or Title XIX payments to the center, with such
amount increased by ten (10) percent to allow for inflation
in the payment period. Allowable costs shall not exceed
customary charges which are reasonable. Allowable costs
shall not include the costs associated with political con-
tributions, membership dues, travel and related costs for
trips outside the state (for purposes of training, conven-
tions, meetings, assemblies, conferences, seminars, or any
related activities), and legal fees for unsuccessful lawsuits
against the cabinet. [The upper limit for allowable costs
shall be set at the median visit cost, for the four (4) dif-
ferent service areas reimbursed under the program (inpa-
tient, outpatient, partial hospitalization, and personal
care), with the upper limit imposed on a prospective basis
at the time final rates are determined.]

[(5) Allowable costs shall not include the costs
associated with political contributions, membership dues,
travel and related costs for trips outside the state, and legal
fees for unsuccessful lawsuits. ]

Section 2. Implementation of Payment System. (1)
Interim payments made shall be based on charges, and
shall be considered final payments except under the follow-
mng circumstances: [The system shall utilize a method
whereby community mental health centers are reimbursed -
on a prospective basis based on actual allowable cost.}

(a) The program may pay a percentage of charges to
assure that the annualized upper limit (the lesser of fiscal
year 1982 costs or program expenditures) with respect to
the center is not exceeded. When a reduction factor is used,
any payments owing to the center at the end of the pay-
ment period shall be settled (paid) to ensure that payments
for the period equal usual and customary charges subject
to the upper limit for the center. Reduction factors shall (to
the extent possible) be applied in such a manner as to en-
sure an even flow of reimbursement to the center
throughout the year, i.e., generally so as to ensure that the
payments for any one (1) month do not exceed by a
substantial amount the prorated annual amount.
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(b) Any overpayments due the program at the end of the
period as a result of exceeding the upper limit shall be
recouped in a similar manner, i.e., by settlement or by
withholding. )

(c) Overpayments discovered as a result of audits may be
settled in the usual manner.

[(2) The department may establish an interim rate at the
end of each fiscal year until such time as a final prospective
rate is determined with interim payments adjusted to the
final prospective rate as necessary.}

(2) [(3)] The vendor shall complete an annual cost report
on forms provided by the cabinet [department] not later
than sixty (60) days from the end of the vendor’s accoun-
ting year and the vendor shall maintain an acceptable ac-
counting system to account for the cost of total services
provided, charges for total services rendered, and charges
for covered services rendered eligible recipients.

(3) [(4)] Each community mental health center provider
shall make available to the cabinet [department] at the end
of each fiscal reporting period, and at such intervals as the
cabinet [department] may require, all patient and fiscal
records of the provider, subject to reasonable prior notice
by the cabinet [department].

(4) [(5)] Payments due the community mental health
center shall be made at reasonable intervals but not less
often than monthly.

Section 3. Billing and Data Collection. For purposes of

Title XIX program payments, this regulation and the ““Ti-
tle XIX Payments Addendum’ to the reimbursement
manual shall supersede any conflicting sections (e.g., sec-
tions 100, 103, 205, and 207) of the reimbursement
manual. However, no provision of this regulation should
be construed as relieving any center of the necessity of col-
lecting and submitting such data as the program may re-
quire, for implementation of the unit system for payments,
during the payment period covered by this regulation.

Section 4. [3.] Nonailowable Costs. The cabinet
[department] shall not make reimbursement under the pro-
visions of this regulation for services not covered by 904
KAR 1:044, community mental health center services, nor
for that portion of a community mental health center’s
costs found unreasonable or nonallowable in accordance
with the cabinet’s [department’s] ‘‘Community Mental
Health Center General Policies and Guidelines and Prin-
ciples of Reimbursement.”

Section 5. Implementation Date. Payments under this
system shall begin effective July 1, 1982.

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1982
APPROVED: W.GRADY STUMBO, Secretary
RECEIVED BY LRC: July 16, 1982 at 3:30 p.m.

Amended Regulations Now In Effect

LEGISLATIVE RESEARCH COMMISSION
As Amended

I KAR 1:010. Form of administrative regulations; Ad-
ministrative Register; codification.

RELATES TO: KRS Chapter 13

PURSUANT TO: KRS 13.090

EFFECTIVE: August 11, 1982

NECESSITY AND FUNCTION: KRS 13.090 requires
the Legislative Research Commission to prescribe rules
governing the manner and form in which regulations shall
be prepared. This proposed regulation is to assure unifor-
mity of all proposed regulations submitted for publication
in the Administrative Register.

Section 1. Subject to the exceptions set forth in KRS
13.080, the regulations required to be filed to be effective
include every regulatory document, promulgated by an
agency of the Commonwealth, which is intended to have
general future applicability and legal effect and will be
relied upon by the agency as authority for, or invoked or
used in the discharge of, any of its functions or activities.
An agency may incorporate by reference material, the
publication of which would be unduly cumbersome, bulky
or expensive. The regulation incorporating this material by
reference shall include a summary of the subject matter,
the date of incorporation by reference and information on

how the material may be obtained. The material shall be
regulatory only in the form existing at the date of in-
corporation by reference. The complete text of the material
incorporated by reference shall be forwarded to the
Legislative Research Commission at the time the proposed
regulation incorporating the material is forwarded.

Section 2. Each proposed regulation forwarded to the
Legislative Research Commission and each duplicate shall
be typewritten or mechanically reproduced on a separate
sheet of white paper size 8/ x 11 inches. The Cabinet and
Department of the administrative body shall be listed at the
top of each page. A space at least two (2) inches square in
the upper right hand corner shall be left clear for the
Legislative Research Commission’s stamp showing the
date and time of receipt of the proposed regulation. Each
proposed regulation shall include in the upper left hand
corner the statute number to which the regulation relates or
which will be affected by the regulation, and a citation of
the statutory authority pursuant to which it was adopted.
Beneath these citations shall be a brief statement which sets
forth the necessity for issuing the regulation and a sum-
mary of the functions intended to be implemented by the
regulation. A proposed regulation affecting an existing
regulation shall set forth the number of the regulation be-
ing amended, superseded or repealed as the case may be.
No regulation may be amended by reference to a section
only. The proposed amendment shall contain the full text
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of the regulation being amended. Each proposed regula-
tion shall bear the date of adoption. The original copy shall
be signed by the proper authority of the adopting ad-
ministrative body and by an attorney, officially represen-
ting the agency, certifying that he has examined and ap-
proved the proposed regulation as to form and legality.
Each proposed regulation shall state the place and manner
in which interested persons may submit their views or re-
quest a hearing pursuant to KRS 13.085(4).

Section 3. In proposed regulations amending a regula-
tion that has become effective after July 1, 1974, the new
wording shall be underlined and the deleted wording shall
be placed in brackets. Generally the new wording should
precede the bracketed wording but there may be exceptions
for the sake of clarity. [Regulations repromulgated bet-
ween July 1, 1974 and July 1, 1975 are new regulations and
exempt from this requirement.]

Section 4. The Administrative Register shall be publish-
ed the first day of each month and shall include all propos-
ed regulations received by the Legislative Research Com-
mission by [prior to] the fifteenth day of the preceding
month. When the fifteenth day falls on a Saturday, Sun-
day, or holiday the deadline is the working day which im-
mediately precedes the Saturday, Sunday, or holiday.

Section 5. The administrative body shall immediately
upon receipt of a request for a public hearing pursuant to
KRS 13.085, notify in writing the Administrative Regula-
tions Compiler of the date, time and place of the scheduled
hearing. Following completion of the hearing, the ad-
ministrative body shall promptly forward to the Legislative
Research Commission a copy of the regulation ac-
companied by a statement indicating any changes in the
original wording, a summary of any comments submitted
at the hearing, and a statement of affirmative considera-
tion as reguired by KRS 13.085(4). Upon receipt of these
documents, the proposed regulation will be submitted to
the Legisiative Research Commission [Administrative
Regulations Review Subcommittee]. The Legislative
Research Commission shall act on a proposed regulation
within forty (40) days of publication unless a public hear-
ing is scheduled. [Proposed regulations for which no hear-
ing is requested will be submitted to the [Administrative
Reguiations Review Subcommittee by the] Legislative
Research Commission within forty (40) [thirty (30)] days
following publication.]

Section 6. The Administrative Regulations Compiler
shall codify prior to publication all regulations received by
the Legislative Research Commission. The numbering
within the body of the regulation shall be the responsibility
of the promulgating body. However, the Compiler retains
the authority to divide or renumber a regulation if
necessary for clarity. The following formula shall be
employed by the administrative hody in the numbering of
each regulation. Each section shall begin with the word
““Section”” followed by an arabic number. Subsections
shall be designated by an arabic number in parentheses.

VIC HELLARD, JR., Director
ADOPTED: June?2, 1982

RECEIVED BY LRC: June 3, 1982 at 10 a.m.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Banking and Securities
As Amended

808 KAR 3:050. Conduct.

RELATES TO: KRS 290.020,
290.050

PURSUANT TO: KRS 290.070

EFFECTIVE: August 11, 1982

NECESSITY AND FUNCTION; KRS 290.070 requires
the Department of Banking and Securities to prescribe
rules and regulations for the proper conduct and regulation
of credit unions. This regulation is to assure the proper
conduct of credit unions.

290.030, 290.040,

Section 1. Definitions. As used in this chapter:

(1) The term ‘‘department’’ means the Department of
Banking and Securities of the Commonwealth of Ken-
tucky.

(2) The term ‘‘commissioner’’ means the Commissioner
of the Department of Banking and Securities.

(3) The term ‘“Act”” means the Kentucky Credit Union
Act (Chapter 290 of the Kentucky Revised Statutes, as
amended).

(4) The term ‘“‘Federal Credit Union’’ means a credit
union organized under the provisions of the Federal Credit
Union Act (73 Stat. 628, 12 U.S.C. 1751-1772).

Section 2. Organization and Operation of Credit
Unions. (1) Persons desiring to form a credit union shall
submit, in triplicate, on forms prescribed by the depart-
ment, proposed Articles of Incorporation. Articles of In-
corporation shall be subscribed to before an officer compe-
tent to administer oaths by not less than eight (8) natural
persons who have a common bond of occupation, or
association, or are within a well defined neighborhood,
community, or rural district, and shall specifically state:

(a) The proposed name of the association.

(b) The location of the proposed credit union and the
territory in which it will operate.

(c) The names and addresses of the subscribers to the
Articles of Incorporation and the number of shares
subscribed by each.

(d) The par value of shares, which shall be five dollars
(85) each.

g (e)l [(d)] The proposed field of membership, specified in
etail. :

(f) [(e)] The term of existence of the corporation, which
may be perpetual.

(g) (D] The name and address of the person named as
agent for the service of process.

(h) [(2)] The fact that these Articles of Incoporation are
filed to enable such persons to avail themselves of the ad-
vantages of the Kentucky Credit Union Act, as amended.

() [(h)] Copies of the form of Articles of Incorporation
may be obtained from the department.

(2) Five (5) executed copies of the proposed Articles of
Incorporation shall be submitted to the commissioner
together with a check or money order payable to the
Secretary of State in the amount of fifteen dollars (315) in
payment of the Articles of Incorporation filing fee. The
commissioner will investigate and make recommendations
as to whether the proposed articles conform to the Act; as
to the general character and fitness of the subscribers
thereto and as to the economic advisability of establishing
the proposed credit union. The commissioner shall ap-
prove or disapprove the proposed organization, and if ap-
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proved the Certificate of Incorporation shall be the
Charter of the state credit union. If the organization is
disapproved, the incorporators shall be notified of the
basis for such action and the Articles of Incorporation fee
shall be returned to them.

Section 3. Standard Form of Bylaws. (1) Proposed
bylaws, in form and content approved by the commis-
sioner, shall be submitted by the incorporators to the com-
missioner for his approval at the time of submitting the Ar-
ticles of Incorporation to the department.

(2) Specimen copies of the standard form of bylaws may
be obtained from the Department of Banking and
Securities, Frankfort, Kentucky 40601.

Section 4. Amendments to the Bylaws of a Credit
Union May Be Adopted. Amendments to the Articles of
Incorporation may be adopted as provided in the Kentucky
Business Corporation Act. No amendment of the bylaws
or of the Articles of Incorporation shall become effective,
however, until approved, in writing, by the commissioner.
Five (5) executed copies of the proposed amendments to
the Articles of Incorporation shall be submitted to the
commissioner together with a check or money order
payable to the Secretary of State in payment of the amend-
ment to the Articles of Incorporation fee of fifteen dollars
(815).

Section 5. Loans by Credit Unions to Other Credit
Unions. Based on a resolution of its board of directors, a
credit union may lend its funds to other state-chartered
credit unions or to federal credit unions in the total amount
not exceeding twenty-five (25) percent of its paid-in and
unimpaired capital and surplus. The terms of such loans
shall not exceed one (1) year and the rate of interest shall
not exceed that established in the Act. Prior to making the
loan, the credit union shall require the borrowing credit
union to furnish the following:

(1) A current financial report;

(2) A copy of the latest supervisory committee audit
report;

(3) A certified copy of the resolution of the board of
directors authorizing such borrowing; and

(4) A certificate from the secretary of the borrowing
credit union that the persons negotiating the note are of-
ficials of the credit union and are authorized to act in its
behalf, and that such borrowing does not exceed the max-
imum borrowing power of the borrowing credit union.

Section 6. Retirement Benefits for Employees of Credit
Unions. Credit unions may make provision for reasonable
retirement benefits for employees and for officers who are
compensated in conformance with the Act and bylaws, but
no credit union shall undertake to directly administer its
own retirement plan as trustee. A copy of said retirement
plan shall be submitted for the prior approval of the Com-
missioner.

Section 7. Refund of Interest. When an interest refund
is authorized by the board of directors pursuant to the Act,
it shall be recorded in the books of the credit union as a
reduction of interest income from loans for that year or
period.

Section 8. Advertising. No credit union shall represent
by any means nor permit any representation by any means
(including any means of advertisement) that it is under the

supervision or regulation of the Department of Banking
and Securities.

Section 9. Fee for Examination. (1) Each credit union
shall pay the department a fee for each examination in ac-
cordance with the schedule of fees fixed by this section.

(2) In establishing such fees, the commissioner shall con-
sider the anticipated aggregate cost of the examination pro-
gram of the department including supervision, salaries,
travel, and all other items which affect the cost of the ex-
amination program along with the ability of credit unions
to pay such fees.

(3) The schedule of examination fees shall be as follows:

(a) Newly organized credit unions. No fee will be charg-
ed a newly organized credit union for the first examination
made within a year of the date of its organization being ap-
proved.

(;) OCOredit unions with assets of less than $25,000; a fee
of $100.

(c) Credit unions with assets of $25,000 to $500,000; a
fee of $100 plus $1.20 per $1,000 of assets over $25,000.

(d) Credit unions with assets of $500,000 to $1,000,000;
a fee of $670 plus $.60 per $1,000 of assets over $500,000.

(e) Credit unions with assets of over $1,000,000; a fee of
$970 plus $.30 per $1,000 of assets over $1,000,000.

Section 10. 808 KAR 3:010, Conduct and regulation, is
hereby repealed.

TRACY FARMER, Secretary
ADOPTED: June9, 1982
RECEIVED BY LRC: June 14, 1982 at 10 a.m.

CABINET FOR HUMAN RESOURCES
Department for Health Services
As Amended

902 KAR 14:010. EMS personnel funding assistance.

RELATES TO: KRS 211.950 to 211.958

PURSUANT TO: KRS 13.082, 211.952

EFFECTIVE: August 11, 1982

NECESSITY AND FUNCTION: KRS 211.952

- authorizes the Cabinet for Human Resources to maintain a

program for the planning, development, and improvement
of emergency medical services throughout the state utiliz-
ing, among other factors, the system components describ-
ed in Public Law 93-154, the Emergency Medical Services
Act of 1973. The function of this regulation is to establish
standards and criteria governing the allocation of funding
assistance for payment of salaries of trained emergency
medical services personnel to maintain essential services in
accordance with KRS 211.956 and to provide for am-
bulance and equipment funding for volunteer services pur-
suant to KRS 211.958.

Section 1. Application for Personnel Funding
Assistance. Any city or county may apply to the Cabinet
for Human Resources with the assistance of the applicable
emergency medical services system for funding assistance
to maintain an adequate number of trained personnel to
staff its ambulance service in accordance with KRS
211.956. The application shall include the total ambulance
service operating budget, a summary of the total city or
county general fund budget, and itemization of sources
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and amounts of city or county revenues utilized in the pro-
vision of ambulance services. Application forms may be
obtained from the Cabinet for Human Resources.

Section 2. Funding Criteria and Allocation. To qualify
for funding assistance pursuant to KRS 211.956, the appli-
cant city or county must budget a minimum of five percent
(5%) of its available general fund dollars as budgeted and
reported to the Department for Local Government toward
the cost of ambulance service operations, except that
revenues raised by an ambulance service district tax may be
applied to reduce the amount of general funds necessary on
a one-for-one direct reduction basis.

(1) The maximum amount of matching funds for which
the city or county may qualify shall be determined as
follows:

(a) The first five percent (5%) of city or county general
funds budgeted and any other funds earmarked for am-
bulance service including the balance of ambulance service
district tax revenues not applied to meet the five percent
(5%) general fund requirement, shall be deducted from the
total ambulance service operating budget.

(b) The percentage of actual personnel costs to the total
ambulance service budget shall be determined, and such
percentage applied to the total ambulance service operating

cost remaining after deductions in paragraph (a) of this

subsection.

(c) The city or-county shall be eligible for no more than
fifty percent (50%) of the amount derived from
paragraphs (a) and (b) of this subsection up to a maximum
of $40,000 per county, including grants to cities within
counties.

(2) An eligible applicant shall receive a matching portion
of available state funds prorated on the basis of total
population served by all eligible applicants. Total per
capita grants shall be not less than eighty percent (80%) of
the amount of General Fund appropriation budgeted for
salary payment assistance.

(3) Up to ten percent (10%) of the amount budgeted
may be allocated by the cabinet to eligible applicants for
special needs based on utilization rates, the number of
emergency transports, or upon determination of a finan-
cial emergency of an eligible applicant that would
drastically alter or eliminate essential services without
special assistance from the state.

(4) Allocations from the personnel fund may be made to
cities or counties for purchase of vehicles and equipment
where at least fifty percent (50%) of ambulance personnel
are volunteers (non-compensated) or in which at least fifty
percent (50%) of the ambulance services are operated by
volunteers on a twenty-four (24) hour basis. Funding for
equipment shall be consistent with the provisions of [pur-
suant to] KRS 211.958 [shall not exceed ten percent (10%)
of the total amount available in the personnel fund].

Section 3. Matching Requirement. The matching re-
quirement of fifty percent (50%) for personnel salaries
shall be budgeted from city or county general funds or
from ambulance district tax revenues only.

DAVID T. ALLEN, Commissioner
ADOPTED: June 15, 1982
APPROVED: W. GRADY STUMBO, Secretary
RECEIVED BY LRC: June 13, 1982 at 4 p.m.

CABINET FOR HUMAN RESOQURCES
Department for Health Services
Certificate of Need and Licensure Board
As Amended

902 KAR 20:127. Certificate of need hearings.

RELATES TO: KRS 216B.010 to 216B.130,
216B.990(1), (2)

PURSUANT TO: KRS 13.082, 216B.040, 216B.085,
216B.090], 216B.110]

EFFECTIVE: August11, 1982

NECESSITY AND FUNCTION: KRS 216B.040
authorizes the Certificate of Need and Licensure Board 1o
promulgate administrative regulations. KRS 216B.085
authorizes the Certificate of Need and Licensure Board to
conduct public hearings on certificate of need applications
and [,] certificate of need revocations [, or requests for ex-
emptions]. KRS 216B.090 authorizes public hearings for
reconsideration of decisions of the board pertaining to cer-
tificates of need or revocation of certificates of need [hear-
ings. KRS 216B.110 authorizes administrative review].
This regulation sets forth the process for public hearings
on certificate of need applications in the formal review
process, certificate of need revocations, and reconsidera-
tion of decisions of the board pertaining to certificates of
need or revocations of certificates of need |, reconsidera-
tion hearings and administrative review].

Section 1. Definitions. (1) ‘‘Affected persons’ means
the applicant; [the health systems agency for the health ser-
vice area in which the proposed project is to be located;
health systems agencies serving contiguous health service
areas or located within the same standard metropolitan
statistical area;] any person residing within the geographic
area served or to be served by the applicant; any person
who regularly uses health [care] facilities within that
geographic area; health [care] facilities [and health
maintenance organizations (HMOs)] located in the health
service area in which the project is proposed to be located
which provides services similar to the services of the facility
under review; health [care] facilities {and HMOs] which,
prior to receipt by the agency or the proposal being review-
ed, have formally indicated an intention to provide similar
services in the future; the department and third party
payors who reimburse health [care] facilities for services in
the health service area in which the project is proposed to
be located [; and any agency which establishes rates for
health care facilities or HMOs located in the health service
area in which the project is proposed to be located].

(2) ““‘Board”’ means the Kentucky health facilities and
health services certificate of need and licensure board.

(3) “Department’ means the Department for Human
Resources.

(4) ““Executive director’’ means the executive director of
the Kentucky health facilities and health services certificate
of need and licensure board.

(5) “Party to the proceedings’’ means the applicant for a
certificate of need and any affected person who appears at
a hearing on the matter under consideration and enters an
appearance of record.

(6) ‘‘Public information channels’’ means the office of
communications and council affairs in the Department for
Human Resources.

(7) [(2)] ‘Review commences’’ means the date of public
notice of the appropriate batching cycle for the particular
application after it is deemed complete [as established by
regulation.]
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Section 2. Request for Public Hearing. (1) The follow-
ing persons have the right to request a public hearing:

(a) Any affected person (in the case of an application
submitted for formal review);

(b) A certificate of need holder who has been notified of
the board’s intent to revoke his certificate of need; and

(c) Any party to the proceedings who shows ‘‘good
cause”’ pursuant to KRS 216B.090(1) and Section 10(3) of
this regulation may request a hearing to reconsider a deci-
sion of the board pertaining to a certificate of need or the
revocation of a certificate of need.

[(c) Any health maintenance organization which has
been denied an exemption under KRS 216B.070, and the
regulations promulgated thereunder;}

[(d) Any person who has been notified by the board that
his acquisition of major medical equipment or health
facility requires a certificate of need.]

(2) The request for a hearing shall be made in writing to
the executive director [of the board] and must be received
by the executive director:

(a) Within thirty (30) days of the date the review com-
mences in the case of hearings requested under subsection
(1)(a) of this section; [or]

(b) Within thirty (30) days of the date the certified letter
was mailed notifying the person of a board decision under
subsection (1)(b) of this section; and

(c) Within fifteen (15) days of the date the notice of the
board’s decision is mailed in the case of a hearing re-
quested under subsection (1)(c){, () or (d)] of this section.

(3) Any affected person who has failed, after ap-
propriate notice of the matter has been given, to request a
public hearing within the time periods set out in subsection
(1) of this section is deemed to have waived his right to re-
quire a hearing to be held.

Section 3. Notice of Hearings. Notice of the date, time
and location of the hearing shall be mailed to all affected
persons except third party payors and members of the
public [by mail} at least seven (7) days before the date of
the hearing. Notice to third party payors and members of
the public shall be provided through public information
channels [newspapers of general circulation].

Section 4. Hearing Officer. (1) Hearings shall be before
a quorum of the board, or at the request of the chairman,
before a hearing officer designated by the secretary of the
Department for Human Resources.

(2) In accordance with KRS 216B.040(3) [(2)] (c) and
216B.085(1), the board and the hearing officer may ad-
minister oaths and issue subpoenas.

Section 5. Disqualifications. No member of the board
or hearing officer shall participate in any hearing concern-
ing an applicant or certificate of need holder with which he
has had, within the past twelve (12) months preceding the
hearing, any substantial ownership, employment, staff,
f;‘d_umary, contractual, creditor or consultative relation-
ship.

Section 6. Hearing Procedure. (1) Public hearings shall
be completed within the following time periods:

(a) Hearings on applications in the formal review pro-
cess shall be completed within the ninety (90) day formal
review cycle unless the applicant agrees in writing to a
deferral of the board’s decision;

(b) Hearings on the board’s initial decision to revoke a
certificate of need shall be completed within the thirty (30)

days after the request for the hearing is filed unless the cer-
tificate of need holder agrees in writing to a later date not
to exceed thirty (30) days. If a hearing is held the board
shall make a final decision at its next regularly scheduled
meeting after the hearing; and

(c) Reconsideration hearings shall be held within thirty
(30) days after the decision to grant the request for recon-
sideration. The board shall make its decision on recon-
sideration at its next regularly scheduled meeting after the
public hearing.

(2) The hearing officer may conduct a prehearing con-
ference to resolve issues not in dispute or not requiring an
evidentiary record and may issue prehearing orders which
shall determine the form and the manner in which the
evidentiary hearing is conducted.

(3) [()] Any party to the proceedings [person] shall have
the right to be represented by counsel, to present
arguments and evidence relevant to the subject of the hear-
ing and may conduct reasonable cross examination of per-
sons who present evidence or testimony.

(4) [(2)] All testimony shall be recorded but need not be
transcribed unless the board’s decision is appealed.

[(3) Any affected person who appears on record at the
hearing or, in the absence of a hearing, any affected person
who submits written information to the board shall be
deemed to be a party to the proceedings.]

(5)[(4)] The board or hearing officer may place
reasonable time limits upon the presentation of testimony,
evidence and argument, and may terminate or exclude ir-
relevant or redundant evidence, testimony or argument.

Section 7. Findings and Recommendations. (1) After
the conclusion of the hearing, the hearing officer or the
board shall prepare written findings of fact, conclusions of
law and recommendations.

(2) The executive director shall {forthwith] transmit a
copy of the findings, conclusions and recommendations to
each member of the board, the person requesting the hear-
ing and all persons deemed parties to the proceeding.

(3) Each [The person requesting the hearing and each
person who has been deemed to be a] party to the pro-
ceedings may file exceptions with the executive director
prior to the next regularly scheduled board meeting.

S_ec_tion 8. Decisions of the Board [and Record]. (1) Any
decision of the board to approve, disapprove or revoke a
certificate of need [or to approve or disapprove a request
for an exemption, as defined in Section 2(1){(c) or (d),] shall
be based solely on the record established with regard to the
matter.

(2) In addition to the requirements
216B.015(21), the record shall also includef:]

[(a) The application filed and any information provided
by the applicant at the request of a health systems agency
or the board;]

[(b) Any information provided by a holder in response
to a notice of intent to revoke a certificate of need;]

[(c) Any staff reports, memoranda or documents
prepared by or for a health systems agency or the board
regarding the matter under review which were introduced
at any hearing;]

[(d) The recommendations made by a health systems
agency to the board;]

[(e) Any information provided by affected persons
which was introduced at a hearing;]

[(f) Any other evidence admitted in a hearing held with
respect to the matter under review;]

of KRS
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[(g) The findings of fact, conclusions of law and recom-
mendation of the board or the hearing officer; and]

[(h)] Any exceptions timely filed.

(3) [(4)] All decisions granting, denying, or modifying
[or revoking] a certificate of need shall be made by the
board in writing and shall be recorded in the minutes of the
board. The board shall notify the parties to the pro-
ceedings of the decision, by certified mail. The decision
shall be [become] final for purposes of judicial appeal {and
conclusive thirty (30) days after notice thereof is mailed]
unless a request for reconsideration is filed [an ad-
ministrative appeal is taken].

Section 9. Ex parte Contacts. [(1)] No person shall have
ex parte contact with any member of the board regarding a
certificate of need application from the commencement of
the review to the final decision or regarding a certificate of
need from the issuance of an initial decision to revoke to
the final decision. In the event an ex parte contact occurs,
it shall promptly made a part of the record and identified
as such. In no event shall the information conveyed in an
ex parte contact be relied upon or considered in reaching a
decision. [After a hearing is convened before the board or
hearing officer and before a decision is made on a cer-
tificate of need application, a proposed revocation of a cer-
tificate of need, or a request for an exemption from filing a
certificate of need application, there shall be no ex parte
contacts with regard to the pending action between any
board member or other person associated with the board
who exercises any discretion respecting the application,
proposed revocation or exemption; and:]

[(a) The certificate of need applicant, or the holder of
the certificate proposed to be revoked, or the person re-
questing an exemption; or]

[(b} Any person acting on behalf of such certificate of
need applicant, certificate of need holder, or person re-
questing an exemption from filing a certificate of need ap-
plication; or}

[(c) Any person opposed to the issuance of the cer-
tificate of need or in favor of the revocation of the cer-
tificate.]

[(2) Inthe event that an ex parte contact occurs, the con-
tact shall be reported to the board at the beginning of the
first board meeting after the contact occurred. Board
members shall orally report the name of the person making
the contact and on whose behalf the contact was made or
submit, for inclusion in the record, documents received.]

Section 10. Reconsideration Hearings. (1) Any party to
the proceeding [person] may, for good cause shown, re-
quest in writing a hearing for purposes of reconsideration
of a board decision in respect to certificate of need applica-
tions or revocations of certificates of need.

(2) The request shall be filed with the executive director
within fifteen (15) days of the date the notice of the board’s
decision is mailed.

(3) A reconsideration hearing for good cause shall be
granted only if the request for reconsideration:

(a) Presents significant, relevant information not
previously available for consideration by the board; or

(b) Demonstrates that there have been significant
changes in the factors or circumstances relied upon by the
board in reaching its decision; or

(c) Demonstrates that the board has materially failed to
follow its adopted procedures in reaching its decision.

_(4) The board shall consider [act on] requests for recon-
sideration at its next regularly scheduled meeting [in a sum-
mary manner].

the board, it shall be conducted in accordance with the re-
quirements of this regulation for public hearings [held
within thirty (30) days after the decision to grant the re-
quest for reconsideration].

(6) The decision of the board shall be final for purposes
of judicial appeal.

[(6) If the request for a reconsideration hearing is
granted, such hearing shall be before a quorum of the
board, or at the request of the chairman, before a hearing
officer designated by the Secretary of the Department for
Human Resources and shall be conducted in accordance
with the provisions of this regulation.]

[(7) Notification of the date, time and place of the
reconsideration hearing shall be sent to the person re-
questing the hearing, the person proposing the project and
the health systems agency in which the project is proposed
and to others upon request.}

[(8) Written findings stating the basis of the decision
shall be made within forty-five (45) days after the conciu-
sion of the hearing and shall be recorded in the minutes of
the board. The decision shall become final and conclusive
thirty (30) days after the date the notice of finding is mailed
unless an administrative appeal is taken.]

[Section 11. Administrative Review. (1) Pursuant to
KRS 216B.110, within thirty (30) days of the date the
notice of the final decision of the board is mailed, any per-
son adversely affected by a final decision of the board may
file a request for an administrative review. If a reconsidera-
tion hearing was requested, the running of the appeal time
for an administrative review shall be stayed until the date
on which notice is mailed of the board’s decision to deny
the reconsideration hearing, or if the request is granted,
until the date on which notice is mailed of the board’s final
decision. The request for an administrative review shall be
filed in writing with the executive director of the board,
and shall state the specific grounds for the appeal.]

[(2) The execautive director of the board shall forward a
certified record of the board’s proceedings to the Office of
the Attorney General within ten (10) days of the receipt of
the notice of appeal. The cost of such record shall be taxed
as costs upon appeal. The charge per page shall be the same
as the per page charge under the Commonwealth’s current
price contract for court reporters. In lieu of filing of such
record an abstract thereof may be filed if all parties to the
appeal agree.]

[(3) Appeals shall be on the certified record or abstract
thereof. No new or additional evidence may be introduced.
The record shall contain:]

[(a) Therecord as specified in Section 8;]

[(b) The transcript or tape of the public hearing and
reconsideration hearing, if any;]

[(c) All correspondence relevant to the board’s action;]

[(d) The record of all ex parte contacts which occurred
in violation of Section 9, which record shall be separately
identified;]

[(e) The final order of the board.]

[(4) The appeals officer appointed by the Office of the
Attorney General shall review the case upon the certified
record or abstract thereof, and shall dispose of the case ina
summary manner within forty-five (45) days after the con-
clusion of the review and shall reverse or remand the case
to the board for reconsideration if, he finds that the board
acted outside its jurisdiction, or is arbitrary or capricious,
or that the findings of fact in issue are not supported by
substantial evidence and are clearly erroneous.]

[(5) If the case is remanded to the board by the appeals
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officer, the action of the board upon reconsideration shall

be a final order for the purposes of judicial appeal. If the
decision of the board is affirmed or reversed on review, the
appeals officer’s decision shall be the final decision for
judicial review pursuant to KRS 216B.115 and 216B.120.]

FRANK W. BURKE, SR., Chairman
ADOPTED: May 19, 1982
APPROVED: W. GRADY STUMBO, Secretary
RECEIVED BY LRC: June 11, 1982 at 4:30 p.m.

Amended After Hearing

(Republished prior to Subcommittee consideration as
required by KRS 13.085(4).)

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Environmental Protection
Division of Air Pollution
Amended After Hearing

401 KAR 50:015. Documents incorporated by
reference.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to prescribe regulations for the
prevention, abatement, and control of air pollution. This
regulation provides for the incorporation by reference of
documents referred to within these regulations.

Section 1. Code of Federal Regulations. (1) The follow-
ing documents from the ““Code of Federal Regulations’”
which are in effect at the time of the effective date of this
regulation, are incorporated herein by reference:

(a) 40 CFR 50:

1. Appendix A: Reference Method for the Determina-
tion of Sulfur Dioxide in the Atmosphere (Pararosaniline
Method).

2. Appendix B: Reference Method for the Determina-
tion of Suspended Particulates in the Atmosphere (High
Volume Method).

3. Appendix C: Measurement Principle and Calibration
Procedure for the Continuous Measurement of Carbon
Monoxide in the Atmosphere (Non-Dispersive Infrared
Spectrometry).

4. Appendix D: Measurement Principle and Calibration
Procedure for the Measurement of Photochemical Ox-
idants Corrected for Interferences due to Nitrogen Oxides
and Sulfur Dioxide.

5. Appendix E: Reference Method for the Determina-
tion of Hydrocarbons Corrected for Methane.

6. Appendix F: Measurement Principle and Calibration
Procedure for the Measurement of Nitrogen Dioxide in the
Atmosphere (Gas Phase Chemiluminescence).

7. Appendix G: Reference Method for the Determina-
tion of Lead in Suspended Particulate Matter Collected
from Ambient Air.

8. Appendix H: Interpretation of the National Ambient
Air Quality Standards for Ozone.

(b) 40 CFR 58: Appendix B: Quality Assurance Re-
quirements for Prevention of Significant Deterioration
(PSD) Air Monitoring.

(c) [(b)140 CFR 60:

1. Appendix A: Reference Methods:

a. Method 1—Sample and Velocity Traverses for Sta-
tionary Sources.

b. Method 2—Determination of Stack Gas Velocity and
Volumetric Flow Rate (Type S Pitot Tube).

c. Method 3—Gas Analysis for Carbon Dioxide, Excess
Air, and Dry Molecular Weight.

d. Method 4—Determination of Moisture in Stack
Gases.

e. Method 5—Determination of Particulate Emissions
from Stationary Sources.

f. Method 6—Determination of Sulfur Dioxide Emis-
sions from Stationary Sources.

g. Method 7— Determination of Nitrogen Oxide Emis-
sions from Stationary Sources.

h. Method 8—Determination of Sulfuric Acid Mist and
Sulfur Dioxide Emissions from Stationary Sources.

i. Method 9—Visual Determination of the Opacity of
Emissions from Stationary Sources.

j. Method 10—Determination of Carbon Monoxide
Emissions from Stationary Sources.

k. Method 11-—Determination of Hydrogen Sulfide
Content of Fuel Gas Streams in Petroleum Refineries.

I. Method 12—Determination of Inorganic Lead Emis-
sions from Stationary Sources.

m. {1.] Method 13A—Determination of Total Fluoride
Emissions from Stationary sources—SPADNS Zirconium
Lake Method.

n. [m.] Method 13B—Determination of Total Fluoride
Emissions from Stationary Sources—Specific Ion Elec-
trode Method. ) .

0. [n.] Method 14—Determination of Fluoride Emis-
sions from Potroom Roof Monitors of Primary Aluminum
Plants.

p. [0.] Method 15—Determination of Hydrogen
Sulfide, Carbonyl Sulfide, and Carbon Disulfide Emis-
sions from Stationary Sources.

g. [p.] Method 16—Semicontinuous Determination of
Sulfur Emissions from Stationary Sources.
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r. [q.] Method 17—Determination of Particulate Emis-
sions from Stationary Sources (Instack Filtration Method).

s. [r.] Method 19—Determination of Sulfur Dioxide
Removal Efficiency and Particulate, Sulfur Dioxide and
Nitrogen Oxides Emission Rates from Electric Utility
Steam Generators.

t. [s.] Method 20—Determination of Nitrogen Oxides,
Sulfur Dioxide, and Oxygen Emissions from Stationary
Gas Turbines.

u. Method 24— Determination of Volatile Matter Con-
tent, Water Content, Density, Volume Solids, and Weight
Solids of Surface Coatings.

v. Method 25—Determination of Total Gaseous
Nonmethane Organic Emissions as Carbon.

2. Appendix B: Performance Specifications:

a. Performance Specification 1-—Performance
specifications and specification test procedures for
transmissometer systems for continuous measurement of
the opacity of stack emissions.

b. Performance Specification 2—Performance
specifications and specification test procedures for
monitors of sulfur dioxide and nitric oxides from sta-
tionary sources.

c. Performance Specification 3—Performance
specifications and specification test procedures for
monitors of carbon dioxide and oxygen from stationary
SOurces.

{d) [(c)] 40 CFR 61: Appendix B: Test Methods:

1. Method 101—Reference method for determination
of particulate and gaseous mercury emissions from sta-
tionary sources {air streams).

2. Method 102—Reference method for determination
of particulate and gaseous mercury emissions from sta-
tionary sources (hydrogen streams).

3. Method 103—Beryllium screening method.

4. Method 104—Reference method for determination
of beryllium emissions from stationary sources.

5. Method 105—Method for determination of mercury
in wastewater treatment plant sewage sludges.

6. Method 106—Determination of vinyl chloride from
stationary sources.

7. Method 107—Determination of vinyl chloride con-
tent of inprocess wastewater samples, and vinyl chloride
content of polyvinyl chloride resin, slurry, wet cake, and
latex samples.

(2) Copies may be obtained from: Office of the Federal
Register, National Archives and Records Service, 8th and
Pennsylvania Avenue, NW, Washington, D.C. 20408;
Phone (202) 523-5215.

Section 2. Association of Official Analytical Chemists.
The following document from the Association of Official
Analytical Chemists is incorporated herein by reference:

(1) Method 9—Spectrophotometric Molyb-

~ dovanadophosphate from ‘‘Official Method of Analysis”
of the Association of Official Analytical Chemists, 11th
Edition.

(2) Copies may be obtained from: Association of Of-
ficial Analytical Chemists, Box 540, Benjamin Franklin
Station, Washington, D.C. 20014; Phone (202) 245-1191.

Section 3. American Society for Testing and Materials.
The following documents from the appropriate annual
““Book of ASTM Standards’’ from the American Society
for Testing and Materials are incorporated herein by
reference:

(1) ASTM Standards:

(a) A 99-66(71) Standard Specification for Fer-
romanganese.

(b) A 100-69(74) Standard Specification for Fer-
rosilicon.

(¢c) A 101-73 Standard Specification for Fer-
rochromium.

(d)A 482-66(71) Standard Specification for
Ferrochrome-Silicon.

(e) A 483-64(74) Standard Specification for
Silicomanganese.

() A 495-64(70) Standard Specification for Calcium-
Silicon and Calcium-Manganese-Silicon.

{g) D 240-76 Standard Test Method for Heat of Com-
bustion of Liquid Hydrocarbon Fuels by Bomb
Calorimeter.

(h) D 322-67(77) Standard Test Method for Gasoline
Diluent in Used Gasoline Engine Oils by Distillation.

(i) D 388-66(72) Standard Specification for Classifica-
tion of Coals by Rank.

(i) D 1072-56(75) Standard Test Method for Total
Sulfur in Fuel Gases.

(k) D 1137-53(75) Standard Method for Analysis of
Natural Gases and Related Types of Gaseous Mixtures by
the Mass Spectrometer.

() D 1475-60(74) Standard Test Method for Density of
Paint, Varnish, Lacquer, and Related Products.

(m) D 1644-75 Standard Test Methods for Nonvolatile
Content of Varnishes.

(n) D 1826-64(75) Standard Test Method for Calorific
Value of Gases in Natural Gas Range by Continuous
Recording Calorimeter.

[(0) D 1888-78 Standard Test Methods for Particulate
and Dissolved Matter, Solids, or Residue in Water.]

(0) D 1945-64(73) Standard Method for Analysis of
Natural Gas by Gas Chromatography.

(p) D 1946-67(72) Standard Method for Analysis of
Reformed Gas by Gas Chromatography.

(@) D 2015-66(72) Standard Test Method for Gross
Calorific Value of Solid Fuel by the Adiabatic Bomb
Calorimeter.

(r) D 2369-73 Standard Test Method for Volatile Con-
tent of Paints.

(s) D 2880-78 Standard Specification for Gas Turbine
Fuel Oils.

(t) D 3176-74 Standard Method for Ultimate Analysis of
Coal and Coke.

(u) D 3178-73 Standard Test Methods for Carbon and
Hydrogen in the Analysis Sample of Coal and Coke.

(v) E 123-78 Standard Specification for Apparatus for
Determination of Water by Distillation.

(2) Copies may be obtained from: American Society for
Testing Materials, 1916 Race Street, Philadelphia, Penn-
sylvania 19103; Phone (215) 299-5400.

Section 4. Technical Association of the Pulp and Paper
Industry. The following document from the Technical
Association of the Pulp and Paper Industry (TAPPI) is in-
corporated herein by reference:

(1) T624 0s-68—Analysis of Soda and Sulfate— White
and Green Liquors. This reference is also numbered ANSI
P3.6-1970 (American National Standards Institute).

(2) Copies may be obtained from: TAPPI, 1 Dunwood
Park, Atlanta, Georgia 30341.

Section 5. EPA. The following documents from the U.
S. EPA are incorporated herein by reference:
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(1) (a) Guideline on Air Quality Models, EPA-450/2-78-
027, OAQPS No. 1.2-080, April, 1978. )

(b) Workbook for Comparison of Air Quality Models,
EPA-450/2-78-028a, OAQPS No. 1.2-097, May, 1978.

(c) Control of Volatile Organic Compound Leaks from
Petroleum Refinery Equipment, Appendix B, EPA-450/2-
78-036, OAQPS No. 1.2-111, June, 1978.

(d) Control of Volatile Organic Compound Leaks from
Gasoline Tank Trucks and Vapor Control Systems, EPA-
450/2-78-051, OAQPS No. 1.2-119, December, 1978.

(e) Control of Hydrocarbons from Tank Truck Gasoline
Loading Terminals, EPA-450/2-77-026, OAQPS No. 1.2-
082, October, 1977. )

(2) Copies may be obtained from: U. S. EPA, Office of
Air Quality Planning and Standards, Research Triangle
Park, North Carolina 27711.

Section 6. American Association of State Highway and
Transportation Officials. The following document from
the American Association of State Highway and Transpor-
tation Officials (AASHTO) is incorporated herein by
reference:

(1) AASHTO T 59-78 Standard Method of Test for
Testing Emulsified Asphalt. )

(2) Copies may be obtained from: American Association
of State Highway and Transportation Officials, 444 N.
Capitol Avenue, Washington, D.C. 20001.

Section 7. Federal Test Method Standard. The follow-
ing document from the Federal Test Standard is in-
corporated herein by reference:

(1) Federal Test Method Standard No. 14la, Method
4082.1, ““Water in Paints and Varnishes (Karl Fischer
Titration Method).”’

(2) Single copies may be obtained from:

(a) General Services Administration Regional Offices;
or

(b) Superintendent of Documents, U. S. Government
Printing Office, Washington, D.C. 20402.

Section 8. Kentucky Division of Air Pollution. The
following documents from the Kentucky Division of Air
Pollution are incorporated herein by reference:

(1) (a) Kentucky Method 50: Kentucky Division of Air
Pollution Control Reference Method 50, ‘‘Determination
of Total Particulate Emissions from Stationary Sources.’’

(b) Kentucky Method 90: Kentucky Division of Air
Pollution Control Reference Method 90, ‘‘Determination
of Total Gaseous Organic Emissions from Stationary
Sources.”

(¢) Kentucky Method 91: Kentucky Division of Air
Pollution Control Reference Method 91, “‘Alternate Test
Method for the Determination of Total Gaseous Organic
Emissions from Stationary Sources.”

(d) Kentucky Method 95: Kentucky Division of Alr
Pollution Control Reference Method 95, ‘‘Determination
of Gasoline Vapor Emissions from Bulk Terminals.”

(¢) Kentucky Method 130: Kentucky Division of Air
Pollution Control Reference Method 130, “Determination
of Gaseous Fluoride Emissions from Stationary Sources.”

(2) Copies may be obtained from: Division of Air Pollu-
tion Control, Technical Services, Department for Natural
Resources and Environmental Protection, Sth Floor,
Capital Plaza Tower, Frankfort, Kentucky 40601.

Section 9. American National Standards Institute. The
following document from the American National Stan-
dards Institute is incorporated herein by reference:

(1) Voluntary Product Standard PS 59-73—Prefinished
Hardboard Paneling. This reference is also numbered AN-
SI A135.5-1973 (American National Standards Institute).

(2) Copies may be obtained from: American National
Standards Institute, 1430 Broadway, New York, New York
10018.

Section 10. American Public Health Association. The
following document from the American Public Health
Association, American Water Works Association and
Water Pollution Control Federation is incorporated herein
by reference:

(1) Method 209B from Standard Methods for the Ex-
amination of Water and Wastewater, 15th Edition, 1980.

(2) Copies may be obtained from: American Public
Health Association, 1015 Fifteenth Street, N.W.,
Washington, D.C. 20005.

JACKIE SWIGART, Secretary
ADOPTED: July 27, 1982
RECEIVED BY LRC: July 28, 1982 at4 p.m.

DEPARTMENT FOR NATURAL RESOURCES
AND ENVIRONMENTAL PROTECTION
Bureau of Environmental Protection
Division of Air Pollution
Amended After Hearing

401 KAR 50:035. Permits and compliance schedules.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to prescribe regulations for the
prevention, abatement, and control of air pollution. This
regulation provides for the issuance of permits and com-
pliance schedules.

Section 1. Prohibitions. (1) No person shall construct,
recontruct, alter, or modify a source unless a construction
permit to do so has been issued by the department.

(2) No person shall use, operate, or maintain a source in
contravention of any regulations of the Division of Air
Pollution unless an operating permit, conditioned by an
approved compliance schedule, has been issued by the
department and is currently in effect.

(3) No person shall use, operate, or maintain a source,
which is in compliance with all regulations of the Division
of Air Pollution unless:

(a) A permit to so operate has been issued by the depart-
ment and is currently in effect; or[.]

(b) The source has demonstrated to the satisfaction of
the department that it is in compliance with the provisions
of all applicable regulations including all provisions
relating to public participation, a complete application for
a permit to operate has been accepted by the department
and the department has notified the applicant that the ap-
plication is complete. Operation authorized by this
paragraph shall expire thirty (30) days after the date of
notification made to the source by the department that an
operating permit fee balance as specified by 401 KAR
50:036, Section 5(1) is due or immediately upon notifica-
tion to the source by the department that the source
operating permit is denied.

(c) Within thirty (30) days after receipt of an application
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to operate, the department shall advise the owner or
operator as to whether or not the application is complete.

(4) When supported by justification which the depart-
ment deems adequate, the department may, upon request
by a source owner or operator, extend the termination date
of an operating permit by a period not to exceed 180 days
for the purpose of allowing sufficient time for a source to
correct such deficiencies in the application as have been
identified by the department and to allow completion of
the application review by the department.

(5) {(4)] No person shall use, operate, or maintain a
source which has changed ownership after a shutdown of
six {6) months or more unless:

{(a) The provisions of 401 KAR 50:055, Section 3(1) are
met;

{b) The source was issued an operating permit and was in
compliance with all applicable regulations under the
previous ownership; and

{c) The provisions of Section 5(2) are met.

Section 2. Applications. (1) Applications for permits or
compliance schedules required under Section 1 shall be
made on forms prepared by the department for such pur-
pose and shall contain such information as the department
shall deem necessary to determine whether the permit or
compliance schedule should be issued.

(2) Applications for permits or compliance schedules
shall be signed by the corporate president or by another
duly authorized agent of the corporation; or by an
equivalently responsible officer in the case of organizations
other than corporations; or, in other cases, by the source
owner or operator; or, in the case of political subdivisions,
by the highest executive official of such subdivision. Such
signature shall constitute personal affirmation that the
statements made in the application are true and complete.

(3) The information submitted in the application shall,
when specifically requested by the department, include an
analysis of the characteristics, properties and volume of
the air contaminants based upon source or stack samples
of the air contaminants taken under normal operating con-
ditions. Failure to supply information required or deemed
necessary by the department to enable it to act upon the
permit or compliance schedule application shall result in
denial of the permit or shall result in disapproval of the
compiiance schedule.

{4) An application for a permit or compliance schedule
may include one (1) or more affected facilities provided
that all are contained within one (1) source. A person may
apply for an amended permit to include new affected
facilities provided that such new facilities are within the
SaIMmeE SOoUTCE.

Section 3. Consideration of Applications. (1) (a) The
department shall deny an application for a permit or com-
pliance schedule if the department determines that emis-
sion standards, standards of performance, ambient air
gquality standards, approved control measures or [and] the
provisions of Title 401, Chapter 5!, are not met or will not
be met upon completion of a compliance schedule.

(b) The department shall deny an application for a per-
mit or compliance schedule if the applicant willfully makes
material misstatements in the application or amendments
thereto.

{(c) When required by the regulations of Title 401,
Chapters 50 10 65, the department shall base the deter-
mination of compliance with ambient air quality standards
an% prevention of significant air quality increments upon
gither:

I. Air quality models in accordance with 401 KAR
50:040; or

2. Ambient air quality monitoring in accordance with
401 KAR 53:010.

(d) In cases where no emission standards have been
prescribed by regulation, the department shall require the
use of all available, practical and reasonable methods to
prevent and control air pollution.

(2) Compliance schedules herein shall be subject to ap-
proval of the department. If for any reason, the depart-
ment and the source are unable to negotiate a mutually ac-
ceptable schedule, the department will propose a com-
pliance schedule which will be subjected to a hearing pur-
suant to KRS 224.083. After considering the hearing
report, the department shall issue an appropriate com-
pliance schedule.

(3) Notification. This subsection shall apply to the pro-
posed construction, modification, alteration or reconstruc-
tion of any source that is not subject to Section 4.

(a) Within thirty (30) days after receipt of an application
to construct, reconstruct, modify, or alter, or any addition
to such application, the department shall advise the owner
or operator of any deficiency in the information submitted
in support of the application. In the event of such a defi-
ciency, the date of receipt of the application for the pur-
pose of paragraph (b) of this subsection shall be the date
on which the department makes a determination that the
application is complete.

(b) The department shall notify the applicant, in writing,
of its approval, conditional approval, or denial of the ap-
plication, and shall set forth its reasons for conditional ap-
proval or denial within thirty (30) days after receipt of a
complete application, unless the department determines
that an additional period of time is necessary to adequately
review the application.

Section 4. [(3)] Procedures for Public Participation.
This [sub]section shall apply to the proposed major source
construction, major modifications as defined in Title 401,
Chapter 51, or modifications to any source which will
cause an increase in the potential to emit of 100 tons per
year or more of any one (1) pollutant.

(1) [(2)] Within thirty (30) days after receipt of an ap-
plication to construct, reconstruct, or modify or any addi-
tion to such application, the department shall advise the
owner or operator of any deficiency in the information
submitted in support of the application. In the event of
such a deficiency, the date of receipt of the application for
the purpose of subsections (2), (6) and (7) of this section
[paragraphs (b), (e) and (f) of this subsection] shall be the
date on which the department makes a determination that
the application is complete.

(2) [(b)] Within thirty (30) days after the receipt of a
complete application, the department shall:

(a) [1.] Make a preliminary determination whether the
source should be approved, approved with conditions, or
disapproved.

(b) [2.] Make available in at least one (1) location in each
region in which the proposed source would be constructed,
reconstructed, or modified, a copy of all materials submit-
ted by the owner or operator, a copy of the department’s
preliminary determination and a copy or summary of other
materials, if any, considered by the department in making
the preliminary determination; and

(c) [3.] For sources subject to 401 KAR 5i:017
[51:016E], notify the public, by prominent advertisement
in newspapers of general circulation in each region in
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which the proposed source would be situated, of the ap-
plication, the preliminary determination, the degree of in-
crement consumption that is expected from the source or
modification if applicable, and of the opportunity to com-
ment in writing and of the opportunity to request a public
hearing to receive written or oral comments. The cost of
such advertisement shall be borne by the applicant.

(d) [4.] For all other sources subject to this [sub]section;
notify the public, by prominent advertisement in
newspapers of general circulation in each region in which
the proposed source would be situated, of the application,
the preliminary determination, and of the opportunity to
comment in writing. The cost of such advertisement shall
be borne by the applicant.

(3) [(c)] A copy of the notice required pursuant to this
section shall be sent to the following persons (any person
otherwise entitled to receive notice under this subsection
may waive his/her rights to receive notice):

(a) Theapplicant; [and to]

(b) Officials and agencies having cognizance over the
locations where the source will be situated as follows: the
Administrator of the U. S. EPA through the appropriate
regional office; local air pollution control agencies; the
chief executive of the city and county; any comprehensive
regional land use planning agency; and any state, federal
land manager or Indian governing body whose land may be
affected by the emissions from the proposed source; and|.]

(c) Persons on a mailing list compiled by including those
who request in writing to be on the list, soliciting persons
for “‘area lists’’ from participants in past permit pro-
ceedings in that area, and notifying the public of the op-
portunity to be put on the mailing list through periodic
publication in the public press and in such publications as
state-founded newsletters, environmental bulletins, or
state law journals. The department may update the mailing
list from time to time by requesting written indication of
continued interest from those listed. The department may
delete from the list the name of any person who fails to res-
pond to such a request.

(4) All public notices issued under this regulation shall
contain the following minimum information:

(a) Name and address of the department and division
processing the permit action for which notice is being
given;

(b) Name and address of the permittee or permit appli-
cant and, if different, of the facility or activity regulated by
the permit;

(c) A brief description of the business conducted at the
facility or activity described in the permit application or
the draft permit;

(d) Name, address and telephone number of a person
from whom interested persons may obtain further in-
formation, including copies of the draft permit, statement
of basis or fact sheet, and the application; and

(e) A brief description of the comment procedures re-
quired by subsections (5) and (8) of this section.

(f) In addition to the general public notice described in
paragraphs (a) to (e) of this subsection, the public notice
for a hearing under subsection (8) of this section shall be
given at least thirty (30) days before the hearing and shall
contain the following information: reference to the date of
previous public notices relating to the permit; date, time,
and place of the hearing; and a brief description of the
nature and purpose of the hearing, including the applicable
rules and procedures.

(5) [(d)] Public comments submitted in writing within
thirty (30) days after the date such information is made

available shall be considered by the department in its final
decision on the application. No later than ten (10) days
after the close of the public comment period, the applicant
may submit a written response to any comments submitted
by the public. The department shall consider the appli-
cant’s response in making its final decision. All comments
shall be made available for public inspection at the same
location in the region at which the department made
available preconstruction information relating to the pro-
posed source.

(6) [(e)] The department shall take final action on an ap-
plication subject to this [sub]section by notifying the appli-
cant in writing of its approval, conditional approval, or
denial of the application, and shall set forth its reasons for
conditional approval or denial. Such notification shall be
made available for public inspection at the location in the
region at which the department made available
preconstruction information relating to the proposed
source or modification. The public shall be notified of the
department’s final action on an application subject to this
subsection by prominent advertisement in newspapers of
general circulation in each region in which the proposed
source or modification would be situated. The cost of such
advertisement shall be borne by the applicant.

(a) [1.] For sources subject to 401 KAR 51:017[51:016E]
and for which a public hearing has been requested and
held, the department shall take final action within 150 days
after receipt of a complete application.

(b) [2.] For all other sources subject to this {sub]section,
the departmnt shall take final action within ninety (90)
days after receipt of a complete application.

(7) [([)] The department may extend each of the time
periods specified in subsections (2), (5) or (6) of this section
[paragraphs (b), (d) or (e) of this subsection] by no more
than thirty (30) days or such other period as agreed to by
the applicant and the department deems necessary. In ac-
cordance with Federal Regulation 40 CFR 52.21(r), the
department shall in no case exceed one (1) year from the
date of receipt of a complete application for taking final
action on an application subject to 401 KAR 51:017
[51:016E].

(8) (a) For sources subject to 401 KAR 51:017, the
department shall hold a public hearing whenever it finds,
on the basis of requests, a significant degree of public in-
terest in a draft permit(s). The department also may hold a
public hearing at its discretion, whenever, for instance,
such a hearing might clarify one (1) or more issues involved
in the permit decision. Public notice of the hearing shail be
given as specified in paragraphs (b) and (c) of this subsec-
tion.

(b) Whenever a public hearing is to be held the depart-
ment shall designate a presiding officer for the hearing who
shall be responsible for its scheduling and orderly conduct.

(c) Any person may submit oral or written statements
and data concerning a draft permit. Reasonable limits may
be set upon the time allowed for oral statements, and the
submission of statements in writing may be required. The
public comment period under subsection (5) of this section
shall automatically be extended to the close of any public
hearing under this subsection. The hearing officer may also
extend the comment period by so stating at the hearing.

(d) A tape recording or written transcript of the hearing
shall be made available to the public at a reasonable
reproduction cost.

[(4) This subsection shall apply to the proposed con-
struction, modification, alteration or reconstruction of any
source that is not subject to subsection (3) of this section.]
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* [(2) Within thirty (30) days after receipt of an applica-
tion to construct, reconstruct, modify, or alter, or any ad-
dition to such application, the department shall advise the
owner or operator of any deficiency in the information
submitted in support of the application. In the event of
such a deficiency, the date of receipt of the application for
the purpose of paragraph (b) of this subsection shall be the
date on which the department makes a determination that
the application is complete.}

[(b) Within thirty (30) days after receipt of a complete
application the department shall notify the applicant, in
writing of its approval, conditional approval, or denial of
the application, and shall set forth its reasons for condi-
tional approval or denial.]

[(c) The department may extend the time period
specified in paragraph (b) of this subsection by no more
than thirty (30) days or such other period as the depart-
ment deems necessary.]

Section 5. [4.] Permits and Compliance Schedules. (1)
Permits and compliance schedules issued hereunder shall
be subject to such terms and conditions set forth and em-
bodied in the permit or compliance schedule as the depart-
ment shall deem necessary to insure compliance with its
standards. Such terms and conditions may include
maintenance and availability of records relating to opera-
tions which may cause or contribute to air pollution in-
cluding periodic source or stack sampling of the affected
facilities.

(2) In the case of a transfer of ownership or name
change of a source, the new owner or owner respectively
shall abide by any current compliance schedule or permit
to operate issued by the department to the previous owner
or to the same owner under the previous source name [by
the department]. The new owner or owner shall notify the
department of the change in ownership and/or source
name within ten (10) days following [of] the change in
ownership or source name and shall apply for a new permit
to operate in the event of a change in the name of the
source.

Section 6. [5.] Exemptions. The provisions of this
regulation shall not apply to the following [affected
facilities]:

(1) Those affected facilities to which no regulation [stan-
dard] is applicable and [or] which emit an air pollutant to
which no ambient air quality standard applies.

(2) Incinerators with a charging rate of less than 500
pounds per hour excepr those subject to 401 KAR 51:017,
401 KAR 51:052, or 401 KAR 63:020.

(3) Except as provided in 401 KAR 59:018, internal com-
bustion engines whether fixed or mobile, and vehicles used
for transport of passenger or freight.

(4) Direct fired sources used for heating and ventilating.

(5) Those sources as set forth in 401 KAR 63:005.

(6) Indirect heat exchangers at a source with a total
capacity of less than fifty (50) million BTU per hour input
which use natural gas, liquid petroleum gas, or distillate
fuel oil as a main fuel or combinations of these as main and
standby fuel and which are not subject to the requirements
of 401 KAR 51:017 or 401 KAR 51:052.

(7) Publicly owned roads.

(8) Feed grain mills having a hammermill with a rated
capacity of [less than] ten (10) tons per hour or less, pro-
vided that the source does not include a grain dryer.

(9) Sawmills which produce only rough cut or dimen-
sional lumber from logs and which have a rated capacity of
1,500 board feet per hour or less provided the source does

not include an indirect heat exchanger or waste wood
burner subject to regulation in Title 401, Chapter 59 or 61.

(10) All sources except those subject to regulation in Ti-
tle 401, Chapter 57 or 401 KAR 63:020, whose potential to
emit is less than or equal to two (2) tons per year of the
following pollutants: particulate matter, sulfur dioxide,
volatile organic compounds, nitrogen oxides or carbon
monoxide. This exemption shall not apply to sources of
volatile organic compounds located in urban counties
des{)gnated as non-attainment for ozone in 401 KAR
51:010.

Section 7. [6.] Source Obligation. (1) Any owner or
operator who constructs or operates a source or modifica-
tion not in accordance with the application submitted pur-
suant to this regulation or with the terms of any approval
to construct, or any owner or operator of a source or
modification subject to this regulation who commences
construction after June 6, 1979 without applying for and
receiving approval hereunder, shall be subject to ap-
propriate enforcement action as provided under KRS
224.994,

(2) Approval to construct shall become invalid if con-

© struction is not commenced within twelve (12) months after

receipt of such approval, if construction is discontinued
for a period of six (6) months or more, or if construction is
not completed within a reasonable time. The department
may extend the twelve (12) month period upon a satisfac-
tory showing that an extension is justified. This provision
does not apply to the time period between construction of
the approved phases of a phased construction project; each
phase must commence construction within twelve ( 12)
anonths of the projected and approved commencement
ate.

(3) Approval to construct shall not relieve any owner or
operator of the responsibility to comply fully with ap-
plicable provisions of the requirements of the department
fmd any other requirements under local, state, or federal
aw.

JACKIE SWIGART, Secretary
ADOPTED: July 27, 1982
RECEIVED BY LRC: July 28, 1982 at4 p.m.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Environmental Protection
Division of Air Pollution
Amended After Hearing

401 KAR 51:017. Prevention of significant deteriora-
tion of air quality.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to prescribe regulations for the
prevention, abatement and control of air pollution. This
regulation provides for the prevention of significant
deterioration of ambient air quality.

Section 1. Applicability. The provisions of this regula-
tion are applicable to any major stationary source or any
major modification which: -
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(1) Commenced construction [Is constructed] after the
effective date of this regulation;

(2) Emits any pollutant regulated by the Clean Air Act;
and

(3) Is constructed in areas designated as attainment or

unclassifiable for any pollutant as defined in 401 KAR
51:010.

Section 2. Definitions. As used in this regulation terms
not defined herein shall have the meaning given them in
401 KAR 50:010.

(1) ““Major stationary source’’ means:

(a) Any of the following stationary sources of air
pollutants which emits, or has the potential to emit, 100
tons per year or more of any pollutant subject to regulation
under the Clean Air Act: fossil fuel-fired steam electric
plants of more than 250 million BTU per hour heat input,
coal cleaning plants (with thermal dryers), kraft pulp mills,
portland cement plants, primary zinc smelters, iron and
steel mill plants, primary aluminum ore reduction plants,
primary copper smelters, municipal incinerators capable of
charging more than 250 tons of refuse per day,
hydrofluoric, sulfuric, and nitric acid plants, petroleum
refineries, lime plants, phosphate rock processing plants,
coke oven batteries, sulfur recovery plants, carbon black
plants (furnace process), primary lead smelters, fuel con-
version plants, sintering plants, secondary metal produc-
tion plants, chemical process plants, fossil fuel boilers (or
combination thereof) totaling more than 250 million BTU
per hour heat input, petroleum storage and transfer units
with a total storage capacity exceeding 300,000 barrels,
taconite ore processing plants, glass fiber processing
plants, and charcoal production plants;

(b) Notwithstanding the stationary source size specified
in paragraph (a) of this subsection, any stationary source
which emits, or has the potential to emit, 250 tons per year
or more of any air pollutant subject to regulation under the
Clean Air Act; and

{c) Any physical change that would occur at a stationary
source not otherwise qualifying under this subsection as a
major stationary source, if the changes would constitute a
major stationary source by themselves.

(d) A major stationary source that is major for volatile
organic compounds shall be considered major for ozone.

(2) ““Major modification’’ means any physical change in
or change in the method of operation of a major stationary
source that would result in a significant net emissions in-
crease of any pollutant subject to regulation under the
Clean Air Act.

(a) Any net emissions increase that is significant for
volatile organic compounds shall be significant for ozone.

(b) A physical change or change in the method of opera-
tion shall not include:

1. Routine maintenance, repair and replacement;

2. Use of alternative fuel or raw material by reason of
an order or by reason of a natural gas curtailment plan in
effect under a federal act;

3. Use of an alternative fuel at a steam generating unit
to the extent that the fuel is generated from municipal solid
waste;

4. Use of an alternative fuel or raw material by a sta-
tionary source which:

a. The source was capable of accommodating before
January 6, 1975, unless such change would be prohibited
under any permit condition which was established after
January 6, 1975; or
~ b. The source is approved to use under any permit
issued under this regulation, previously adopted regula-

tions 401 KAR 51:015 and 401 KAR 51:016E, or under 40
CFR 52.21;

5. An increase in the hours of operation or in the pro-
duction rate, unless such change would be prohibited after
January 6, 1975 pursuant to 40 CFR 52.21, after June 6,
1979 pursuant to 401 KAR 51:015, after the effective date
of this regulation pursuant to this regulation; or under 401
KAR 50:035 and 401 KAR 51:016E; or

6. Any change in ownership at a stationary source.

(3) ““Net emission increase’’ means the amount by which
the sum of paragraphs (a) and (b) of this subsection ex-
ceeds zero:

(a) Any increase in actual emissions from a particular
physical change or change in method of operation at a sta-
tionary source; and

(b) Any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.

(c) An increase or decrease in actual emissions is con-
temporaneous with the increase from the particular change
only if it occurs between the date which is ten (10) years
before construction on the particular change commences,
but not before January 6, 1975, and the date that the in-
crease from the particular change occurs.

(d) An increase or .decrease in actual emissions is
creditable only if the department or the U.S. EPA has not
relied on it in issuing a permit for the source under this
regulation, 401 KAR 51:015, 401 KAR 51:016E, or 40 CFR
52.21, which permit is in effect when the increase in actual
emissions from the particular change occurs.

(e) An increase or decrease in actual emissions of sulfur
dioxide or particulate matter which occurs before the ap-
plicable baseline data is creditable only if it is required to
be considered in calculating the amount of maximum
allowable increases remaining available.

(f) An increase in actual emissions is creditable only to
the extent that the new level of actual emissions exceed the
old level.

(g) A decrease in actual emissions is creditable only to
the extent that:

1. The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new
level of actual emissions;

2. It is enforceable at and after the time that actual con-
struction on the particular change begins; and

3. It has approximately the same qualitative
significance for public health and welfare as that attributed
to the increase from the particular change.

(h) An increase that results from a physical change at a
source occurs when the emissions unit on which construc-
tion occurred becomes operational and begins to emit a
particular pollutant. Any replacement unit that requires
shakedown becomes operational only after a reasonable
shakedown period, not to exceed 180 days.

(4) “Potential to emit’” means the maximum capacity of
a stationary source to emit a pollutant under its physical or
operational design. Any physical or operational limitation
on the capacity of the source to emit a pollutant, including
air pollution control equipment and restrictions on hours
of operation or on the type or amount of material com-
busted, stored, or processed, shall be treated as a part of its
design if the limitation or the effect it would have on emis-
sions is enforceable. Secondary emissions do not count in
determining the potential to emit of a stationary source.

(5) ““Stationary source” means any building, structure,
facility, or installation which emits or may emit any air
poliutant subject to regulation under the Clean Air Act.

(6) ““Building, structure, facility, or installation’” means
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all of the pollutant emitting activities which belong to the
same Industrial grouping, are located on one (1) or more
contiguous or adjacent properties, and are under the con-
trol of the same person (or persons under common control)
except the activities of any marine vessel. Pollutant-
emitting activities shall be considered as part of the same
industrial grouping if they belong to the same major group
(i.e., which have the same two (2) digit code) as described
in the Standard Industrial Classification Manual, 1972, as
amended by the 1977 supplement.

(7) “Emission unit”” means any part of a stationary
source which emits or would have the potential to emit any
pollutant subject to regulation under the Clean Air Act.

(8) “Construction”” means any physical change or
change in the method of operation (including fabrication,
erection, installation, demolition, or modification of an
emissions unit) which would result in a change in actual
emissions.

(9) “Commence’ as applied to construction of a major
stationary source or major modification means that the
owner or operator has all necessary preconstruction ap-
provals or permits and either has:

(a) Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

(b) Entered into agreements or contractual obligations,
which cannot be cancelled or modified without substantial
loss to the owner or operator, to undertake a program of
actual construction of the source to be completed within a
reasonable time.

(10) ““Necessary preconstruction approvals or permits’
means those permits or approvals required under the
regulations of Title 401, Chapters 50 to 63 and federal air
quality control laws and regulations.

(11) ““Begin actual construction’’ means, in general, in-
itiation of physical on-site construction activities on an
emissions unit which are of a permanent nature. Such ac-
tivities include, but are not limited to, installation of
building supports and foundations, laying underground
pipework and construction of permanent storage struc-
tures. With respect to 2 change in method of operations,
this term refers to those on-site activities other than the
preparatory activities which mark the initiation of the
change.

(12) “‘Best available control technology’’ means an emis-
sions limitation (including a visible emission standard) bas-
ed on the maximum degree of reduction for each pollutant
subject to regulation under the Clean Air Act which would
be emitted from any proposed major stationary source or
major modification which the department, on a case-by-
case basis, taking into account energy, environmental, and
economic impacts and other costs, determines is achievable
for- such source or modification through application of
production processes or available methods, systems, and
techniques, including fuel cleaning or treatment or in-
novative fuel combustion technigues for control of such
pollutant. In no event shall application of best available
control technology result in emissions of any pollutant
which would exceed the emissions allowed by any ap-
plicable standard under Title 401, Chapters 57 and 59 or 40
CFR Parts 60 and 61. If the secretary determines that
technological or economic limitations on the application of
measurement methodology to a particular emissions unit
would make the imposition of an emissions standard in-
feasible, a design, equipment, work practice, operational
standard, or combination thereof may be prescribed in-
stead to satisfy the requirement for the application of best
available control technology. Such standard shall, to the
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degree possible, set forth the emissions reduction
achievable by implementation of such design, equipment,
work practice or operation, and shall provide for com-
pliance by means which achieve equivalent results.

(13) ‘“‘Baseline concentration’’ means that ambient con-
centration level which exists in the baseline area at the time
of the applicable baseline date. A baseline concentration is
determined for each pollutant for which a baseline date is
established and shall include:

(a) The actual emissions representative of sources in ex-
istence on the applicable baseline date, except as provided
in paragraph (c) of this subsection; and

(b) The allowable emissions of major stationary sources
which commenced construction before January 6, 1975,
but were not in operation by the applicable baseline date.

(c) The following will not be included in the baseline
concentration and will affect the applicable maximum
allowable increase(s):

1. Actual emissions from any major stationary source
on which construction commenced after January 6, 1975;
and

2. Actual emissions increases and decreases at any sta-
tionary source occurring after the baseline date.

(14) ““Baseline date’” means the earliest date after
August 7, 1977, on which the first complete application is
submitted by a major stationary source or major modifica-
tion subject to the requirements of federal or state preven-
tion of significant deterioration regulations. The baseline
date is established for each pollutant for which increments
or other equivalent measures have been established if:

(a) The area in which the proposed source or modifica-
tion would construct is designated as attainment or
unclassifiable under 401 KAR 51:010 for the pollutant on
the date of its complete application; and

(b) In the case of a major stationary source, the pollu-
tant would be emitted in significant amounts, or, in the
case of a major modification, there would be a significant
net emissions increase of the pollutant.

(15) ““Baseline area’’ means any area {and every part
thereof) designated as attainment or unclassifiable under
401 KAR 51:010 in which the major source or major
modification establishing the baseline date would construct
or would have an air quality impact equal to or greater
than one (1) ug/m’ (annual average) of the pollutant for
which the baseline date is established. Area redesignations
under Section 107{d)(1}(D)or (E) of the Clean Air Act can-
not intersect or be smaller than the area of impact of any
major stationary source or major modification which:

(a) Establishes a baseline date; or

(b) Is subject to this regulation and would be constructed
in the Commonwealth of Kentucky.

(16) *““‘Allowable emissions’’ means the emissions rate of
a stationary source calculated using the maximum rated
capacity of the source (unless the source is subject to en-
forceable limits which restrict the operating rate, or hours
of operation, or both) and the most stringent of the follow-
ing:

(a) The applicable standards set forth in Title 401,
Chapters 57 and 59;

(b) The apphcablc regulatory emissions limitation, in-
cluding those with a future compliance date; or

(c) The emissions rate specified as an enforceable permit
condition, including those with a future compliance date.

(17) ““Enforceable” means all limitations and condi-
tions, including those requirements developed pursuant to
Title 401 Chapters 50 to 63.

(18) “Secondary emissions’> means emissions Wthh
would occur as a result of the construction or operation of
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a major stationary source or major modification, but do
not come from the major stationary source or major
modification itself. For the purpose of this regulation,
secondary emissions must be specific, well defined, quan-
tifiable, and impact the same general area as the stationary
source or modification which causes the secondary emis-
sions. Secondary emissions include emissions from any
offsite support facility which would not otherwise be con-
structed or increase its emissions as a result of the construc-
tion or operation of the major stationary source or major
modification. Secondary emissions do not include any
emissions which come directly from a mobile source, such
as the emissions from the tailpipe of a motor vehicle, from
a train, or from a marine vessel.

(19) ““Innovative control technology’’ means any system
of air pollution control that has not been adequately
demonstrated in practice, but would have a substantial
likelihood of achieving greater continuous emissions
reduction than any control system in current practice or of
achieving at least comparable reductions at lower cost in
terms of energy, economics, or nonair quality environmen-
tal impacts.

(20) ““Fugitive emissions’’ means those emissions which
could not reasonably pass through a stack, chimney, vent,
or other functionally equivalent opening.

(21) (a) ‘‘Actual emissions’’ means the actual rate of
emissions of a pollutant from an emissions unit, as deter-
mined in accordance with paragraphs (b) to (d) of this
subsection.

(b) In general, actual emissions as of a particular date
shall equal the average rate, in tons per year, at which the
unit actually emitted the pollutant during a two (2) year
period which precedes the particular date and which is
representative of normal source operation. The depart-
ment shall allow the use of a different time period upon a
determination that it is more representative of normal
source operation. Actual emissions shall be calculated us-
ing the unit’s actual operating hours, production rates, and
types of materials processed, stored, or combusted during
the selected time period.

(c) The department may presume that source-specific
allowable emissions for the unit are equivalent to the actual
emissions of the unit.

(d) For any emissions unit which has not begun normal
operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

(22) ““Complete’’ means, in reference to an application
for a permit, that the application contains all of the in-
formation necessary for processing the application.

(23) ““Significant’’ means:

(a) In reference to a net emissions increase or the poten-
tial of a source to emit any of the following pollutants, a
rate of emissions that would equal or exceed any rates
given in Appendix A of this regulation.

(b) In reference to a net emissions increase or the poten-
tial of a source to emit a pollutant subject to regulation
under the Clean Air Act that is not listed in Appendix A to
this regulation, any emissions rate.

(c) Notwithstanding paragraph (b) of this subsection
and Appendix A to this regulation, ‘‘significant’’ means
any emissions rate or any net emissions increase associated
with a major stationary source or major modification,
which would construct within ten (10) kilometers of a Class
I area, and have an impact on such area equal to or greater
than one (1) ug/m? (twenty-four (24) hour average).

(24) “‘Federal land manager’’ means, with respect to any
lands in the United States, the secretary of the department
with authority over such lands.

(25) ““High terrain’’ means any area having an elevation
900 feet or more above the base of the stack of a source.

(26) “‘Low terrain’’ means any area other than high ter-
rain.

Section 3. Ambient Air Increments. In areas designated
as Class I or 11, increases in pollutant concentration over
the baseline concentration shall be limited to the levels
specified in Appendix B of this regulation. For any period
other than an annual period, the applicable maximum
allowable increase may be exceeded during one (1) such
period per year at any one (1) location.

Section 4. Ambient Air Ceilings. No concentration of a
pollutant specified in Section 1 shall exceed:

(1) The concentration permitted under the national
secondary ambient air quality standard; or

(2) The concentration permitted under the national
primary ambient air quality standard, whichever concen-
tration is lower for the pollutant for a period of exposure.

Section 5. Area Classifications. (1) Mammoth Cave Na-
tional Park shall be a Class 1 area.

(2) Any other area, unless otherwise specified in the
legislation creating such an area, is designated Class I1.

Section 6. Exclusions from Increment Consumption.
(1) The department may, after notice and opportunity for
at least one (1) public hearing to be held in accordance with
procedures established in 401 KAR 50:035, exclude the
following concentrations in determining compliance with a
maximum allowable increase:

(a) Concentrations attributable to the increase in emis-
sions from stationary sources which have been converted
from the use of petroleum products, natural gas, or both
by reason of an order in effect under a federal statute or
regulation over the emissions from such sources before the
effective date of such an order;

(b) Concentrations attributable to the increase in emis-
sions from sources which have converted from using
natural gas by reason of a natural gas curtailment plan in
effect pursuant to the federal statute over the emissions
from such sources before the effective date of such plan;

(c) Concentrations of particulate matter attributable to
the increase in emissions from construction or other tem-
porary emission-related activities of new or modified
sources; and

(d) Concentrations attributable to the temporary in-
crease in emissions of sulfur dioxide or particulate matter
from stationary sources which are affected by plan revi-
sions approved by the Administrator of the U.S. EPA.

(2) No exclusion of such concentrations shall apply more
than five (5) years after the effective date of the order to
which subsection (1)(a) of this section refers or the plan to
which subsection (1)(b) of this section refers, whichever is
applicable. If both such order and plan are applicable, no
such exclusion shall apply more than five (5) years after the
later of such effective dates.

(3) No exclusion under this section shall occur after May
7, 1981, unless a State Implementation Plan revision
meeting the requirements of 40 CFR 51.24 has been
approved by [submitted to] the U.S. EPA.

(4) The plan revision referred to in subsection (3) of this
section shall specify the following provisions:

(a) The time over which the temporary emission increase
of sulfur dioxide or particulate matter would occur. Such
time shall not exceed two (2) years in duration unless a
longer time is approved by the U.S. EPA;
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{b) That the time period for excluding certain contribu-
tions in accordance with paragraph (a) of this subsection is
not renewable;

(c) That no emissions increase will occur from a sta-
tionary source which would:

1. Impact a Class [ area or an area where an applicable
increment is known to be violated; or

2. Cause or contribute to the violation of a national am-
bient air quality standard; and

(d) Limitations will be in effect at the end of the time
period specified in accordance with paragraph (a) of this
subsection which would ensure that the emissions levels
from stationary sources affected by the plan revision
would not exceed those levels occurring from such sources
before the plan revision was approved.

Section 7. Stack Heights. (1) The degree of emission
limitation required for control of any air pollutant under
this regulation shall not be affected in any manner by:

(a) So much of the stack height of any source as exceeds
good engineering practice; or

(b) Any other dispersion technique.

(2) Subsection (1) of this section shall not apply with
respect to stack heights in existence before December 31,
1970, or to dispersion techniques implemented before then.

Section 8. Review of Major Stationary Sources and Ma-
jor Modifications; Source Applicability and Exemptions.
(1) No major stationary source or major modifications to
which the requirements of Sections 9 to 17 apply shall
begin actual construction without a permit which states
that the stationary source or modification would meet
those requirements.

(2) The requirements of Sections 9 to 17 shall apply to
any major stationary source and any major modification
with respect to each pollutant subject to regulations under
the Clean Air Act that it would emit, except as otherwise
provided in Section 1.

(3) The requirements of Sections 9 to 17 shall apply only
to any major stationary source or major modification that
would be constructed in an area designated as attainment
or unclassifiable under 401 KAR 51:010. Major volatile
organic compound sources locating in an area unclassified
for ozone may choose to accept the non-attainment area
review requirement immediately pursuant to 401 KAR
51:052 and conduct post-approval monitoring for ozone.

(4) The requirements of Sections 9 to 17 shall not apply
to a particular major stationary source or major modifica-
tion 1f:

(a) The owner or operator:

1. Obtained a federal, state or local preconstruction ap-
proval effective before the effective date of this regulation
[August 7, 19801;

2. Commenced construction before the effective date of
this regulation [August 7, 1980]; and

3. Did not discontinue construction for a period of
eighteen (18) months or more; or

(b) The source of modification would be a nonprofit
health or nonprofit educational institution, or a major
modification would occur at such an institution, and the
Governor of the Commonwealth of Kentucky requests that
it be exempt from those requirements;

(c) The source or modification would be a major sta-
tionary source or major modification only if fugitive emis-
sions, to the extent quantifiable, are considered in
calculating the potential to emit of the stationary source or
modification and the source does not belong to any of the
- following categories:
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Coal cleaning plants (with thermal dryers);

Kraft pulp mills;

Portland cement plants;

Primary zinc smelters;

Iron and steel mills;

Primary aluminum ore reduction plants;

Primary copper smelters;

. Municipal incinerators capable of charging more
than 250 tons of refuse per day;

9. Hydrofluoric, sulfuric, or nitric acid plants;

10. Petroleum refineries;

11. Lime plants;

12. Phosphate rock processing plants;

13. Coke oven batteries;

14. Sulfur recovery plants;

15. Carbon black plants (furnace process);

16. Primary lead smelters;

17. Fuel conversion plants;

18. Sintering plants;

19. Secondary metal production plants;

20. Chemical process plants;

21. Fossil-fuel boilers (or combination thereof) totaling
more than 250 million BTUs per hour heat input;

22. Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels; '

23. Taconite ore processing plants;

24. Glass fiber processing plants;

25. Charcoal production plants;

26. Fossil fuel-fired steam electric plants of more than
250 million BTUs per hour heat input; or

27. Any other stationary source category which, as of
August 7, 1980, is being regulated under Title 401,
Chapters 57 and 59 or 40 CFR Parts 60 and 61; or

{d) The source is a portable stationary source which has
previously received a permit under this regulation; and:

I. The owner or operator proposes to relocate the
source and emissions of the source at the new location
would be temporary;

2. The emissions from the source would not exceed its
allowable emissions;

3. The emissions from the source would impact no
Class I area and no area where an applicable increment is
known to be violated; and

4. Reasonable notice is given to the department prior to
the relocation identifying the proposed new location and
the probable duration of operation at the new location.
Such notice shall be given to the department not less than
ten (10) days in advance of the proposed relocation unless a
different time duration is previously approved by the
department.

(5) The requirements of Sections 9 to 17 shall not apply
to a major stationary source or major modification with
respect to a particular pollutant if the owner or operator
demonstrates that, relative to that pollutant, the source or
modification is located in an area designated as non-
attainment under 401 KAR 51:010.

(6) The requirements of Sections 10, 12 and 14 shall not
apply to a major stationary source or major modification
with respect to a particular pollutant, if the allowable emis-
sions of that pollutant from the source, or the net emis-
sions increase of that pollutant from the modifications:

(a) Would impact no Class I area and no area where an
applicable increment is known to be violated; and

(b) Would be temporary.

(7) The requirements of Sections 10, 12 and 14 as they
relate to any maximum allowable increase for a Class 11
area shall not apply to a major modification at a stationary
source that was in existence on March 1, 1978, if the net in-
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crease in allowable emissions of each pollutant subject to

egulations under the Clean Air Act from the modification
after the application of best available control technology
would be less than fifty (50) tons per year.

(8) The department may exempt a stationary source oOr -

modification from the requirements of Section 12 with
respect to monitoring for a particular pollutant if:

(a) The emissions increase of the pollutant from the new
source or the net emissions increase of the pollutant from
the modification would cause, in any area, air quality im-
pacts less than the amounts given in Appendix C to this
regulation; or

(b) The concentrations of the pollutant in the area that
the source or modification would affect are less than the
concentrations listed in Appendix C to this regulation, or
the pollutant is not listed in Appendix C to this regulation.

Section 9. Control Technology Review. (1) A major sta-
tionary source or major modification shall meet each ap-
plicable emissions limitation under Title 401, Chapters 50
10 63 [and each applicable emissions standard and standard
of performance under Title 401, Chapters 57 and 591.

(2) A new major stationary source shall apply best
available control technology for each poliutant subject to
regulation under the Clean Air Act that it would have the
potential to emit in significant amounts.

(3) A major modification shall apply best available con-
trol technology for each pollutant subject to regulation
under Clean Air Act for which it would result in a signifi-
cant net emissions increase at the source. This requirement
applies to each proposed emissions unit at which a net
emissions increase in the pollutant would occur as a result
of a physical change or change in the method of operations
in the unit.

(4) For phased construction projects, the determination
of best available control technology shall be reviewed and
modified as appropriate at the latest reasonable time which
occurs no later than eighteen (18) months prior to com-
mencement of construction of each independent phase of
the project. At such time, the owner or operator of the ap-
plicable stationary source may be required to demonstrate
the adequacy of any previous determination of best
available control technology for the source.

Section 10. Source Impact Analysis. The owner or
operator of the proposed source or modification shall
demonstrate that allowable emission increases from the
proposed source or modification, in conjunction with all
other applicable emissions increases or reductions
(including secondary emissions), would not cause or con-
tribute to air pollution in violation of:

(1) Any national ambient air quality standard in any air
quality control region; or

(2) Any applicable maximum allowable increase over the
baseline concentration in any area.

Section 11. Air Quality Models. (1) All estimates of am-
bient concentrations required under this regulation shall be
based on the applicable air quality models, data bases, and
other requirements specified in the ‘‘Guideline on Air
Quality Models,”” filed by reference in 401 KAR 50:015.

(2) Where an air quality impact model specified in the
““Guideline on Air Quality Models’’-is inappropriate, the
model may be modified or another model substituted.
Such a change must be subject to notice and opportunity
for public comment under Section 17. Written approval of
the U.S. EPA must be obtained for any modification or

substitution. Methods Iike those outlined in the
“Workbook for the Comparison of Air Quality Models,”
filed by reference in 401 KAR 50:015, should be used to
determine the comparability of air quality models.

Section 12. Air Quality Analysis. (1) Preapplication
analysis.

(a) Any application for a permit under this regulation
shall contain an analysis of ambient air quality in the area
that the major stationary source or major modification
would affect for each of the following poliutants:

1. For the source, each pollutant that it would have the
potential to emit in a significant amount as defined in Sec-
tion 2(23);

2. For the modification, each pollutant for which it
would result in a significant net emissions increase.

(b) With respect to any such pollutant for which no na-
tional ambient air quality standard exists, the analysis shall
contain such air quality monitoring data as the department
determines is necessary to assess ambient air quality for
that pollutant in any area that the emissions of that pollu-
tant would affect.

(c) With respect to any such pollutant (other than
nonmethane hydrocarbons} for which such a standard does
exist, the analysis shall contain continucus air guality
monitoring data gathered for purposes of determining
whether emissions of that pollutant would cause or con-
tribute to a violation of the standard or any maximum
allowable increase. .

(d) In general, the continuous air quality monitoring
data that is required shall have been gathered over a period
of at least one (1) year and shall represent at least the year
preceding receipt of the application, except that, if the ap-
plicant demonstrates through historical data or dispersion
models that the monitoring data gathered over a period
shorter than one (1) year (but not to be less than four (4)
months) will be obtained during a time period when max-
imum air quality levels can be expected, the data that is re-
quired shail have been gathered over at least that shorter
period.

{e) The owner or operator of a proposed stationary
source or modification of volatile organic compounds who
satisfies all conditions of 401 KAR 51:052 may provide
post-approval monitoring data for ozone in lieu of pro-
viding preconstruction data as required under paragraphs
(a) to (d) of this subsection.

(2) Post-construction monitoring. The owner or
operator of a major stationary source or major modifica-
tion shall, after construction of the stationary source or
modification, conduct such ambient monitoring as the
department determines is necessary to determine the effect
emissions from the stationary source or modification may
have, or are having, on air quality in any area.

(3) Operations of monitoring stations. The owner or
operator of a major stationary source or major modifica-
tion shall meet the requirements of Appendix B to 40 CFR
58, filed by reference in 401 KAR 50:015, during the opera-
tion of monitoring stations for purposes of satisfying
subsections (1) and (2) of this section.

Section 13. Source Information. The owner or operator
of a proposed source or modification shall submit all in-
formation necessary to perform any analysis or make any
determination required under this regulation.

(1) With respect to a major source or major modifica-
tion to which Sections 9, 11, 13 and 15 apply, such in-
formation shall include:
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(a) A description of the nature, location, design capaci-
ty, and typical operating schedule of the source or
modification, including specifications and drawings show-
ing its design and plant layout;

(b) A detailed schedule for construction of the source or
modification;

(c) A detailed description as to what system of con-
tinuous emission reduction is planned for the source or
modification, emission estimates, and any other informa-
tion necessary to determine that best available control
technology would be applied.

(2) Upon request of the department, the owner or
operator shall also provide information on:

(a) The air quality impact of the source or modification,
including meteorological and topographical data necessary
to estimate such impact; and

(b) The air quality impacts, and the nature and extent of
any or all general commercial, residential, industrial, and
other growth which has occurred since August 7, 1977, in
the area the source or modification would affect.

Section 14.- Additional Impact Analysis. (1) The owner
or operator shall provide an analysis of the impairment to
visibility, soils and vegetation that would occur as a result
of the source or modification and general commercial,
residential, industrial and other growth associated with the
source or modification. The owner or operator need not
provide an analysis of the impact on vegetation having no
significant commercial or recreational value.

(2) The owner or operator shall provide an analysis of
the air quality impact projected for the area as a result of
general commercial, residential, industrial and other
~ growth associated with the-source or modification.

Section 15. Sources Impacting Federal Class I Afeas;

Additional Requirements. (1) Notice to U.S. EPA and

federal land managers. The department shall provide
notice of any permit application for a proposed major sta-
tionary source or major modification the emissions from
which would affect a Class I area to the U.S. EPA, the
federal land manager, and the federal official charged with
direct responsibility for management, of any lands within
any such area. The department shall provide such notice
promptly after receiving the application. The department
shall also provide the federal land manager and such
federal officials with a copy of the preliminary determina-
tion required under Section 17, and shall make available to
them any materials used in making that determination,
promptly after the department makes it.

(2) Federal land manager. The federal land manager and
the federal official charged with direct responsibility for
management of such lands have an affirmative respon-
sibility to protect the air quality related values (including
visibility) of such lands and to consider, in consultation
with the department, whether a proposed source or
modification will have an adverse impact on such values.

(3) Denial; impact on. air quality related values. The
federal land manager of any such lands may demonstrate
to the department that the emissions from a proposed
source or modification would have an adverse impact on
the air quality related values (including visibility) of those
lands, notwithstanding that the change in air quality
resulting from emissions from such source or modification
would not cause or contribute to concentrations which
would exceed the maximum allowable increases for a Class
I area as defined in Appendix B to this regulation. If the
department concurs with such demonstration then the
department shall not issue the permit.

(4) Class I variances. The owner or operator of a pro-
posed source or modification may demonstrate to the
federal land manager that the emissions from such source
or modification would have no adverse impact on the air
quality related values of any such lands (including visibili-
ty), notwithstanding that the change in air quality resulting
from emissions from such source or modification would
cause or contribute to concentrations which would exceed
the maximum allowable increases for a Class I area. If the
federal land manager concurs with such demonstration and
he so certifies, the department may, provided that the ap-
plicable requirements of this regulation are otherwise met,
issue the permit with such emission limitations as may be
necessary to assure that emissions of sulfur dioxide and
particulate matter would not exceed the maximum
allowable increases over baseline concentration for such
pollutants specified in Appendix D to this regulation.

(5) Sulfur dioxide variance by governor with federal
land manager’s concurrence. The owner or operator of a
proposed source or modification which cannot be approv-
ed under subsection (4) of this section may demonstrate to
the Governor of the Commonwealth of Kentucky that the
source cannot be constructed by reason of any maximum
allowable increase in sulfur dioxide for a period of twenty-
four (24) hours or less applicable to any Class I area and, in
the case of federal mandatory Class I areas, that a variance
under this clause would not adversely affect the air quality
related values of the area (including visibility). The gover-
nor, after consideration of the federal land manager’s
recommendation (if any) and subject to his concurrence,
may, after notice and public hearing, grant a variance from
such maximum allowable increase. If such variance is
granted, the department shall issue a permit to such source
or modification pursuant to the requirements of subsection
(7> of this section, provided that the applicable re-
quirements of this regulation are otherwise met.

(6) Variance by the governor with the president’s con-
currence. In any case where the Governor of the Com-
monwealth of Kentucky recommends a variance in which
the federal Jand manager does not concur, the recommen-
dations of the governor and the federal land manager shall
be transmitted to the President of the United States of
America. If the variance is approved, the department shall
issue a permit pursuant to the requirements of subsection
(7). of this section, provided that the applicable re-
quirements of this regulation are otherwise met.

(7) Emission limitations for presidential or guber-
natorial variance. In the case of a permit issued pursuant to
subsections (5) or (6) of this section the source or modifica-
tion shall comply with such emission limitations as may be
necessary to assure that emissions of sulfur dioxide from
the source or modification would not (during any day on
which the otherwise applicable maximum allowable in-
creases are exceeded) cause or contribute to concentrations
which would exceed the maximum allowable increases over
the baseline concentration as specified in Appendix E of
this regulation and to assure that such emissions would not
cause or contribute to concentrations which exceed the
otherwise applicable maximum allowable increases for
periods of exposure of twenty-four (24) hours or less for
more than eighteen (18) days, not necessa-ily consecutive,
during any annual period.

Section 16. Public Participation. The department shall
follow the applicable procedures of 401 KAR 50:035 in
processing applications under this regulation.

Section 17. Source Obligation. (1) Any owner or
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operator who constructs or operates a source or modifica-
tion not in accordance with the application submitted pur-
suant to this regulation or with the terms of any approval
10 construct, or any owner or operator of a source or
modification subject to this regulation who begins actual
[commences] construction after the effective date of this
regulation without applying for and receiving approval
hereunder, shall be subject to appropriate enforcement ac-
tion. :

(2) Approval to construct shall become invalid if con-
struction is not commenced within eighteen {18) months
after receipt of such approval, if construction is discon-
tinued for a period of eighteen (18) months or more, or if
construction is not completed within a reasonable time.
The department may extend the eighteen (18) month period
upon a satisfactory showing that an extension is justified.
This provision does not apply to the time period between
construction of the approved phases of a phased construe-
tion project; each phase must commence construction
within eighteen (18) months of the projected and approved
commencement date.

(3) Approval to construction shall not relieve any owner
or operator of the responsibility to comply fully with ap-
plicable provisions of Title 401, Chapters 50 to 63 and any
other requirements under local, state, or federal law.

(4) At such time that a particular source or modificaiicn
becomes a major stationary source or major modification
solely by virtue of a relaxation in any enforceable limiza-
tion which was established after August 7, 1980, on the
capacity of the source or modification otherwise to emit a
pollutant, such as a restriction on hours of operation, then
the requirements of Sections 9 to 18 shall apply to the
source or modification as though construction had not yet
commenced on the source or modification.

Section 18. Environmental Impact Statements.
Whenever any proposed source or modification is subject
10 action by a federal agency which might necessitate
preparation of an environmental impact statement pur-
suant to the National Environmental Policy Act (42 U.S.C.
4321), review by the department conducted pursuant to
this regulation shall be coordinated with the broad en-
vironmental reviews under that Act and under Section 309
of the Clean Air Act to the maximum extent feasible and
reasonable.

Section 19. Innovative Control Technology. (1) An
owner or operator of a proposed major stationary source
or major modification may request the department in
writing to approve a system of innovative control
technology.

(2) The department shall, with the consent of the gover-
nor(s) of other affected state(s), determine that the source
or modification may employ a system of innovative control
technology if:

(a) The proposed control system would not cause or con-
tribute to an unreasonable risk to public health, welfare, or
safety in its operation or function;

(b) The owner or operator agrees to achieve a level of
continuous emissions reduction equivalent to that which
would have been required under Section 9(2) by a date
specified by the department. Such date shall not be later
than four (4) vears from the time of startup or seven (7)
vears from permit issuance.

(c) The source or modification would meet the re-
quirements of Sections 9 and 10 based on the emissions
rate that the stationary source employing the system of in-
novative control technology would be required to meet on
the date specified by the department;

(d) The source or modification would not before the
date specified by the department:

1. Cause or contribute to a violation of an applicable
national ambient air quality standard;

2. Impact any Class I area; or

3. Impact any area where an applicable increment is
known to be violated; and

(e) All other applicable requirements including those for
public participation have been met.

(3) The department shall withdraw any approval to
employ a system of innovative control technology made
under this regulation if:

(a) The proposed system fails by the specified date to
achieve the required continuous emissions reduction rate;

(b) The proposed system fails before the specified date
50 as to contribute to an unreasonable risk to public health,
welfare, or safety; or

(c) The department decides at any time that the propos-
ed system is unlikely to achieve the required level of control
or to protect the public health, welfare, or safety.

(4) If a source or modification fails to meet the required
level of continuous emission reduction within the specified
time period or the approval is withdrawn in accordance
with subsection (3) of this section, the department may
allow the source or modification up to an additional three
(3) years to meet the requirement for the application of
best available control technology through use of a
demonstrated system of control.

Section 20. Permit Condition Rescission. (1) Any owner
or operator holding a permit for a stationary source or
modification which contains conditions pursuant to 401
KAR 51:015 or 401 KAR 51:016E may request that the
department rescind the applicable conditions.

(2) The department shall rescind a permit condition if so
requested if the applicant can demounstrate to the satisfac-
tion of the department that this regulation does not apply
to the source or modification or a portion thereof.

APPENDIX A TO 401 KAR 51:017
Significant Net Emissions Rate

POLLUTANT EMISSIONS RATE
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Particulate matter: 25 tpy
Ozone: 40 tpy of volatile
organic compounds
Lead: 0.6 tpy
Asbestos 0.007 tpy
Beryllium 0.0004 tpy
Mercury 0.1tpy
Vinyl chloride 1tpy
Fluorides 3tpy
Sulfuric acid mist 7 tpy
Hydrogen sulfide 10 tpy
(H2S)
Total reduced sulfur 10 tpy
(including H2S)
Reduced sulfur compounds 10 tpy
(inciuding HS)
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APPENDIX BTO 401 KAR 51:017
Ambient Air Increments

Maximum Allowable Increase

Pollutant (Micrograms per cubic meter)
Class I
Particulate Matter:
Annual geometric mean bl
24-hour maximum 10
Sulfur Dioxide:
Annual arithmetic mean 2
24-hour maximum 5
3-hour maximum 25
Class 1T
Particulate Matter:
Annual geometric mean 19
24-hour maximum 37
Sulfur Dioxide:
Annual arithmetic mean 20
24-hour maximum 91

3-hour maximum - 512

APPENDIX C TO 401 KAR 51:017
Significant Air Quality Impact

Pollutant Air Quality Level Averaging Time

Carbon monoxide 575 ug/m3 8-hour average

Nitrogen dioxide 14 ug/m3 annual average

Total suspended 10 pg/m3 24-hour average
particulate

Sulfur dioxide 13ug/m3 24-hour average

Ozone No de minimus air quality level is provided
for ozone. However, any net increase of 100
tons per year or more of volatile organic com-
pounds subject to this regulation would be re-
quired to perform an ambient impact analysis
including the gathering of ambient air quality
data.

Lead 0.1ug/m3 24-hour average

[3-month average]

Mercury 0.25ug/m3 24-hour average

Beryllium 0.001ug/m3 24-hour average

Fluorides 0.25ug/m3 24-hour average

Vinyl chloride 15ug/m3 24-hour average

Hydrogen sulfide 0.04[0.2}ug/m3 1-hour average

APPENDIX D TO 401 KAR 51:017
Ambient Air Increments
for Class I Variances

Maximum Allowable‘lncrease
(micrograms per cubic meter)

Particulate Matter:
Annual geometric mean 19
24-hour maximum 37
Sulfur dioxide:
Annual arithmetic mean 20
24-hour maximum 91
3-hour maximum 325

APPENDIX E TO 401 KAR 51:017
Ambient Air Increments for Presidential
or Gubernatorial SO Variances

Maximum Allowable Increase
(Micrograms per cubic meter)

Terrain areas

Period of Exposure Low High
24-hour maximum 36 62
3-hour maximum 130 221

JACKIE SWIGART, Secretary
ADOPTED: July27, 1982
RECEIVED BY LRC: July 28, 1982 at 4 p.m.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Environmental Protection
Division of Air Pollution
Amended After Hearing

401 KAR 51:052. Review of new sources in or impacting
upon non-attainment areas.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to prescribe regulations for the
prevention, abatement and control of air pollution. This
regulation establishes requirements for the construction,
modification of stationary sources within, or impacting
upon, areas where the national ambient air quality stan-
dards have not been attained.

Section 1. Applicability. The requirements of this
regulation shall apply to new major sources or major
modifications commenced after the clessification date
defined below and that will locate in or impact upon any
area designated as non-attainment in 40/ KAR 51 :010.

Section 2. Definitions. As used in this regulation terms
not defined herein shall have the meaning given them in
401 KAR 50:010.
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(1) ““Major stationary source’’ means:

(a) Any stationary source which emits, or has the poten-
tial to emit, 100 tons per year or more of any pollutant sub-
ject to regulation under the Clean Air Act; or

(b) Any physical change that would occur at a stationary
source not qualifying under paragraph (a) of this subsec-
tion as a major stationary source, if the change would con-
stitute a major stationary source by itself.

(c) A major stationary source that is major for volatile
organic compounds shall be considered major for ozone.

(2) ““Major modification’’ means any physical change in
or change in the method of operation of a major stationary
source that would result in a significant net emissions in-
crease of any pollutant subject to regulation under the
Clean Air Act.

(a) Any net emissions increase that is significant for
volatile organic compounds shall be significant for ozone.

(b) A physical change or change in the method of opera-
tion shall not include:

1. Routine maintenance, repair and replacement;

2. Use of alternative fuel or raw material by reason of
an order or by reason of a natural gas curtailment plan in
effect under a federal act;

3. Use of an alternative fuel at a steam generating unit
to the extent that the fuel is generated from municipal sclid
waste;

4. Use of an alternative fuel or raw material by a sta-
tionary source which:

a. The source was capable of accommodating before
December 21, 1976, unless such change would be pro-
hibited under any permit condition which was established
after December 21, 1976 pursuant to 40 CFR 52.21 or pur-
suant to 401 KAR 51:015, 401 KAR 51:016E or 401 KAR
51:017; or

b. The source is approved to use under any permit
issued under this regulation, previously adopted regula-
tions 401 KAR 51:050 [51:015] and 401 KAR 51:051E
[51:016E], or under 40 CFR 51, Appendix S [52.211;

5. An increase in the hours of operation or in the pro-
duction rate, unless such change is prohibited under a per-
mit condition which was established after December 21,
1976 pursuant to 40 CFR 52.21 or pursuant to 401 KAR
51:015, 401 KAR 51:016E or 401 KAR 51:017 [duly
adopted regulations]; or

6. Any change in ownership at a stationary source.

(3) ““Net emission increase’” means the amount by which
the sum of paragraphs (a) and (b) of this subsection ex-
ceeds zero:

(a) Any increase in actual emissions from a particular
physical change or change in method of operation at a sta-
tionary source; and

(b) Any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.

(c) An increase or decrease in actual emissions is con-
temporaneous with the increase from the particular change
only if it occurs between the date which is ten (10) years
before construction on the particular change commences,
but not before December 21, 1976, and the date that the in-
crease from the particular change occurs.

(d) An increase or decrease in actual emissions is
creditable only if the department has not relied on it in is-
suing a permit for the source under this regulation, which
permit is in effect when the increase in actual emissions
from the particular change occurs.

(¢) An increase in actual emissions is creditable only to

the extent that the new level of actual emissions exceeds the
old level.

(f) A decrease in actual emissions is creditable only to
the extent that:

1. The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new
level of actual emissions;

2. It is enforceable at and after the time that actual con-
struction on the particular change begins;

3. The department has not relied on it in issuing any
permit or in demonstrating attainment or reasonable fur-
ther progress; and

4. It has approximately the same qualitative
significance for public health and welfare as that attributed
to the increase from the particular change.

(g) An increase that results from a physical change at a
source occurs when the emissions unit on which construc-
tion occurred becomes operational and begins to emit a
particular pollutant. Any replacement unit that requires
shakedown becomes operational only after a reasonable
shakedown period, not to exceed 180 days.

(4) “Potential to emit”” means the maximum capacity of
a stationary source to emit a pollutant under its physical or
operational design. Any physical or operational limitation
on the capacity of the source to emit a pollutant, inciuding
air pollution control equipment and restrictions on hours
of operation or on the type or amount of material com-
busted, stored, or processed, shall be treated as part of its
design if the limitation or the effect it would have on emis-
sions is enforceable. Secondary emissions do not count in
determining the potential to emit of a stationary source.

(5) “‘Stationary source’” means any building, structure,
facility, or installation which emits or may emit any air
pollutant subject to regulation under the Clean Air Act.

(6) “‘Building, structure, facility, or installation’’ means
all of the pollutant emitting activities which belong to the
same industrial grouping, are located on one (1) or more
contiguous or adjacent properties, and are under the con-
trol of the same person (or persons under common control)
except the activities of any marine vessel. Pollutant-
emitting activities shall be considered as part of the same
industrial grouping if they belong to the same major group
(i.e., which have the same two (2) digit code) as described
in the Standard Industrial Classification Manual, 1972, as
amended by the 1977 supplement.

(7) “Emission unit”” means any part of a stationary
source which emits or would have the potential to emit any
pollutant subject to regulation under the Clean Air Act.

(8) “Construction’’ means any physical change or
change in the method of operation (including fabrication,
erection, installation, demolition, or modification of an
emissions unit) which would result in a change in actual
emissions.

(9) “Commence’’ as applied to construction of a major
stationary source or major modification means that the
owner or operator has all necessary preconstruction ap-
provals or permits and either has:

(a) Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

(b) Entered into agreements or contractual obligations,
which cannot be cancelled or modified without substantial
loss to the owner or operator, to undertake a program of
actual construction of the source to be completed within a
reasonable time.

(10) “Necessary preconstruction approvals or permits’’
means those permits or approvals required under the
regulations of Title 401, Chapters 50 and 63.

(11) “Allowable emissions’’ means the emissions rate
calculated using the maximum rated capacity of the source
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(unless the source is subject to enforceable permit ‘cond1~
tions which limit operating rate, or hours or operation, or
both) and the most stringent of the following:

{a) The applicable new source performance standards set
forth in Title 401, Chapters 57 and 39, or 40 CFR Parts 60
and 61; .

(b) Any other federally approved [The applicable]
regulatory emission limitations, including those with a
future compliance date; or )

(c) The emission rate specified as an enforceable permit
condition, including those with a future compliance date.

(12) “Enforceable’ means having the legal authority to
compel a source to comply with limitations and conditions
including those developed pursuant to Title 401, Chapters
5010 63.

(13) “Secondary emissions’> means emissions which
would occur as a result of the construction or operation of
a major stationary source or major modification, but do
not come from the major stationary source or major
modification itself. For the purpose of this regulation,
secondary emissions must be specific, well defined, quan-
tifiable, and impact the same general area as the stationary
source or modification which causes the secondary emis-
sions. Secondary emissions include emissions from any
offsite support facility which would not otherwise be con-
structed or increase its emissions as a result of the construc-
tion or operation of the major stationary source or major
modification. Secondary emissions do not include any
emissions which come directly from a mobile source, such
as the emissions from the tailpipe of a motor vehicle, from
a train, or from a marine vessel.

(14) “*Actual emissions’’ means the actual rate of emis-
sions of a pollutant from an emissions unit, as determined
in accordance with paragraphs (a) to (c) of this subsection.

(a) In general, actual emissions as of a particular date
shall equal the average rate, in tons per year, at which the
emission unit actually emitted the pollutant during a two
(2) year period which precedes the particular date and
which is representative of normal source operation. The
department shall allow the use of a different time period
upon a determination that it is more representative of nor-
mal source operation. Actual emissions shall be calculated
using the emission unit’s actual operating hours, produc-
tion rates, and types of materials processed, stored, or
combusted during the selected time period.

(b) The department may presume that source specific
allowable emissions for the emission unit are equivalent to
the actual emissions of the emissions unit.

(c) For any emissions unit which has not begun normal
operations on the particular date, actual emissions shall
equal the potential to emit of the emission unit on that
date.

(15) ‘‘Fugitive emissions’’ means those emissions which
could not reasonably pass through a stack, chimney, vent,
or other functionally equivalent opening.

(16) “‘Significant’’ means in reference to a net emissions
increase or the potential of a source to emit any pollutant,
a rate of emissions that would equal or exceed any rates
given in Appendix A of this regulation.

(17) ““Lowest achievable emission rate’’ means, for any
source, the more stringent rate of emissions based on the
following:

(a) The most stringent emissions limitation which is con-
tained in any implementation plan of any state for such
class or category of stationary source, unless the owner or
operator of the proposed stationary source demonstrates
that such limitations are not achievable; or
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(b) The most stringent emissions limitation- which is
achieved in practice by such class or category of stationary
source. This limitation, when applied to a major modifica-
tion, means the lowest achievable emissions rate for the
new or modified emission unit within the stationary
source. In no event shall the application of this term permit
a proposed new or modified stationary source to emit any
pollutant in excess of the amount allowable under any ap-
plicable new source standard under Title 401, Chapters 57
and 59, and 40 CFR Parts 60 and 61.

(18) ““VOC’’ means volatile organic compounds.

(19) “Classification date’’ means the effective date of
this regulation.

(20) “‘Reasonable further progress’’ means annual in-
cremental reductions in emissions of the applicable air
pollutant which are sufficient, in the judgment of the
department and the U.S. EPA, to provide for attainment
of the applicable ambient air quality standard by the date
specified in 401 KAR 51:010, Section 2.

(21) ““Begin actual construction’” means, in general, in-
itiation of physical on-site construction activities on an
emissions unit which are of a permanent nature. Such ac-
tivities include, but are not limited to, installation of
building supports and foundations, laying of underground
pipework, and construction of permanent storage struc-
tures. With respect to a change in method of operating,
this term refers to those on-site activities other than
preparatory activities which mark the initiation of the
change.

(22) *“‘Resource recovery facility’” means any facility at
which solid waste is processed for the purpose of extrac-
ting, converting to energy, or otherwise separating and
preparing solid waste for reuse. Energy conversion
facilities must utilize solid waste to provide more than fifty
(50) percent of the heat input to be considered a resource
recovery facility under this regulation.

Section 3. Initial Screening Analyses and Determination
of Applicable Requirements. (1) Review of all sources for
emissions limitation compliance. The department shall ex-
amine each proposed major new source and proposed ma-
jor modification to determine if such source or modifica-
tion will meet all applicable emission requirements in Title
401, Chapters 50 to 63. If the department determines from
the application and all other available information that the
proposed source or modification will not [cannot] meet the
applicable emission requirements, the permit to construct
shall be denied.

(2) Review of specified sources of air quality impact. In
addition, the department shall determine whether the ma-
jor stationary source or major modification would be con-
structed in an area designated in 401 KAR 51:010 as non-
attainment for a pollutant for which the stationary source
or modification is major. If a designated non-attainment
area is projected to be an attainment area as part of an ap-
proved control strategy by the new source start-up date,
offsets shall not be required if the new source would not
cause a new violation.

(3) Fugitive emission sources. Section 5 shall not apply
to a source or modification that would be a major sta-
tionary source or major modification only if fugitive emis-
sions, to the extent quantifiable, arc considered in
calculating the potential to emit of the stationary source or
modification and the source does not belong to any of the
following categories:

(a) Coal cleaning plants (with thermal dryers);

(b) Kraft pulp mills;
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(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction plants;

. (g) Primary copper smelters;

(h) Municipal incinerators capable of charging more
than 250 tons of refuse per day;

(i) Hydrofluoric, sulfuric, or nitric acid plants;

() Petroleum refineries;

(k) Lime plants;

(1) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants (furnace process);

(p) Primary lead smelters;

(q) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal production plants;

(t) Chemical process plants; )

(u) Fossil-fuel boilers (or combination thereof) totaling
more than 250 million BTUs per hour heat input;

(v) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric plants of more than
250 million BTUs per hour heat input; or

(aa) Any other stationary source category which, as of
August 7, 1980, is being regulated under Title 401,
Chapters 57 and 59, and 40 CFR Parts 60 and 61.

Section 4. Sources Locating in Designated Attainment
or Unclassifiable Areas. (1) This section shall apply only to
new major stationary sources or new major modifications
which will locate in designated attainment or unclassifiable
areas specified in 401 KAR 51:010 if the source or
modification would cause impacts which exceed the
significance levels specified in Appendix B of this regula-
tion at any locality that does not meet the national ambient
air quality standards. .

(2) Sources to which this section applies must meet the
requirements in Section 5(1), (2) and (4). However, such
sources may be exempt from Section 5(3).

(3) For sources of sulfur dioxide, particulate matter, and
carbon monoxide, the determination of whether a new ma-
jor source or major modification will cause or contribute
to a violation of a national ambient air quality standard
shall be made on a case-by-case basis using the source’s
allowable emissions in an approved atmospheric simula-
tion model pursuant to 401 KAR 50:040.

(4) For sources of nitrogen oxides, the initial determina-
tion of whether a new major source or major modification
would cause or contribute to a violation of the national
ambient air quality standard for nitrogen dioxide shall be
made using an approved atmospheric simulation model
assuming all the nitric oxide emitted is oxidized to nitrogen
dioxide by the time the plume reaches ground level. The in-
itial concentration estimates may be adjusted if adequate
data are available to account for the expected oxidation
rate.

(5) For ozone, sources of VOC, locating outside a
designated ozone non-attajnment area as defined in 401
KAR 51:010, will be presumed to have no significant im-
pact on the designated non-attainment area. If ambient
monitoring indicates that the area of source location is in
fact non-attainment, then the source may be permitted
under the applicable provisions of this regulation until the

area is designated non-attainment in 401 KAR 51:010.
Once the area of source location has been redesignated to
non-attainment status in 401 KAR 51:010, the provisions
of Section 5(3) and (4) as they relate to emissions of VOC
shall not apply, provided the area is not also an urban
county as defined in 401 KAR 50:010.

(6) The determination as to whether a new major source
or-major modification would cause or contribute to 2
violation of a national ambient air quality standard shall
be made as of the start-up date.

(7) Applications for major new sources and major
modifications locating in attainment or unclassifiable areas
the operation of which would cause a new violation of a
national ambient air quality standard but would not con-
tribute to an existing violation may be approved only if
both the following conditions are met:

(a) The new source is required to meet an emission
limitation, or a design, operational or equipment standard,
or existing sources are controlled, such that the new source
will not cause a violation of any national ambient air quali-
ty standard.

(b) The new emission limitations for the new source as
well as any existing sources affected must be enforceable in
accordance with the mechanisms set forth in Section 8.

Section 5. Conditions for Approval. The provisions of
this section shall apply to new major stationary sources or
major modifications which would be constructed in an
area designated in 401 KAR 51:010 as non-attainment for a
pollutant for which the stationary source or modification is
major. Approval may be granted only if the following con-
ditions are met:

(1) The new major source or major modification shall be
required to meet an emission limitation which specifies the
lowest achievable emission rate for such source.

(2) The applicant shall demonstrate [certify] that all ex-
isting major sources owned or operated by the applicant
(or any entity controlling, controlled by, or under common
control with the applicant) in the Commonwealth of Ken-
tucky are in compliance with all applicable emission limita-
tions and standards specified in Title 401, Chapters 50 to
63, and 40 CFR Parts 60 and 61, or are in compliance with
an expeditious enforceable compliance schedule or a court
decree establishing a compliance schedule.

(3) Emissions from existing sources in the affected area
of the proposed new major source or modifications
(whether or not under the same ownership) shall be reduc-
ed (offset) such that there will be reasonable progress
toward attainment of the applicable national ambient air
quality standard. Only those transactions in which the
emissions being offset are from the same criteria pollutant
category shall be accepted.

(4) The emission reductions shall be such as to provide a
positive net air quality benefit in the affected area. At-
mospheric simulation modeling is not necessary for volatile
organic compounds and oxides of nitrogen. Except as pro-
vided in Section 4(5), compliance with subsection (3) of
this section and Section 7(7) will be adequate to meet this
condition.

(5) For a major stationary source or major modification
locating in an area designated non-attainment with respect
to that pollutant for which the proposed source or
modification is major, permits issued under this regulation
shall specify that construction shall not commence until the
U.S. EPA has approved the department’s plan relating to
the requirements of Part D, Title I, of the Clean Air Act.
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Section 6. Exemptions from Certain Conditions. The
foilowing sources are exempt from Secton 5(3) and (4): )

(1) Resource recovery projects burning municipal solid
waste;

(2) Sources which must switch fuels due to lack of ade-
quate fuel supplies or a source which is required to be
modified as a result of federal regulations or other federal
statutes and from which no exemption from such regula-
tion or statute is available to the source. Such exemption
shall be granted only if all the requirements of subsection
(3) of this section are met;

(3) The exemptions contained in this section for sources
identified under subsections (1) and (2) shall be granted on-
lyif:

(a) The applicant demonstrates to the department’s
satisfaction that it has made its best efforts to obtain suffi-
cient emission offsets to comply with Section 5(3) and (4)
and that such efforts were unsuccessful;

(b) The applicant has secured all available emission off-
sets; and

{c) The applicant will continue to seek the necessary
emissions offsets and apply them when they become
available.

(4) Such an exemption may result in the need to revise
the applicable requirements of the department to provide
additional control of existing sources so as to achieve
reasonable progress towards attainment of applicable am-
bient air quality standards.

(5) Temporary emission sources, such as pilot plants,
portable facilities which will be relocated after a short
period of time not to exceed 120 days, and emissions
resulting from the construction phase of a new source,
shall be exempt from Section 5(3) and (4).

{6) Secondary emissions associated with major sources
or major modifications locating in or impacting upon a
non-attainment area may be exempt from Section 5(1) and
(2), providing that the source of the secondary emissions is
not itself a major stationary source or major modification.
If the source of the secondary emissions is itself a major
source or major modification, then that source is subject to
the provisions of this regulation.

Section 7. Baseline for Determining Credit for Emission
Offsets. The baseline for determining credit for emission
reductions or offsets will be the emission limitations in ef-
fect at the time the application to construct or modify a
source is filed. Credit for emission offset purposes may be
allowed for existing control that goes beyond that required
by regulations. Offset calculations shall be made on a
pound per hour basis when all facilities involved in the
emission offset calculations are operating at their max-
imum expected or allowed production rate. Offsets may be
calculated on a tons per year basis providing that baseline
emissions for existing sources providing the offsets are
calculated using the actual annual operating hours for the
previous two (2) year period. Where the department re-
quires certain hardware controls in lieu of an emission
limitation, baseline allowable emissions shall be based on
atual operating conditions for the previous two (2) year
period in conjunction with the required hardware controls.

(1) No applicable emission limitation. Where the re-
quirements of the department do not contain an emission
limitation for a source or source category, the emission
offset baseline involving such sources shall be actual emis-
sions determined under actual operating conditions for the
previous two (2) year period. Where the emission limita-
tions required by the department allow greater emissions
* than the uncontrolled emission rate of the source, emission

offset credit will be allowed only for control below the un-
controlled emission rate. .

(2) Combustion of fuels. The emissions for determining
emission offset credit involving an existing fuel combus-
tion source will be the allowable emissions under the emis-
sion limitation requirements of the department for the type
of fuel being burned at the time the new major source or
major modification application is filed. If the existing
source has switched to a different type of fuel at some
earlier date, any resulting emission reduction (either actual
or allowable) shall not be used for emission offset credit. If
the existing source commits to switch to a cleaner fuel at
some future date, emission offset credit based on the
allowable emissions for the fuels involved is not acceptable
unless the permit is conditioned to require the use of a
specified alternative control measure which would achieve
the same degree of emission reduction should the source
switch back to a dirtier fuel at some later date.

(3) Operating hours and source shutdown. A source may
be credited with emission reductions achieved by shutting
down an existing source or permanently curtailing produc-
tion or operating hours below baseline levels provided that
the work force to be affected has been notified in writing
of the proposed shutdown or curtailment. Source shut-
downs and curtailments in production or operating hours
occurring prior to the date the new source application is fil-
ed shall not be used for emission offset credit. However,
where an applicant can establish that it shut down or cur-
tailed production after August 7, 1977, or less than one 1)
year prior to the date of permit application, whichever is
earlier, and the proposed new source is a replacement for
the shutdown or curtailment, credit for such shutdown or
curtailment may be applied to offset emissions from the
new source.

(4) Credit for hydrocarbon substitution. No emission
offset credit may be allowed for replacing one (1) volatile
organic compound with another of lesser photochemical
reactivity, unless the replacement compound is methane,
ethane, 1,1,1-trichloroethane and trichlorofluoroethane.

(5) Banking of emission offset credit. New sources ob-
taining permits by applying offsets after January 16, 1979
may bank offsets that exceed the requirements of
reasonable progress toward attainment for future use. An
owner or operator of an existing source that reduces its
own emissions may bank any resulting reduction beyond
those required by regulation for use under this regulation,
even if the offsets are applied immediately to a new source
permit. These banked emissions offsets may be used under
the preconstruction review program required in the Clean
Air Act as long as these banked emissions are identified
and accounted for in the Commonwealth’s control
strategy. The banked emissions may be used pursuant to
procedures specified in 401 KAR 51:055.

(6) Offset credit for meeting NSPS or NESHAPS.
Where a source is subject to an emission limitation
established in a New Source Performance Standard
(NSPS) or a National Emission Standard for Hazardous
Air Pollutants (NESHAPS) in compliance with Title 401,
Chapters 59 and 57 respectively, and a different emission
limitation required by the department, the more stringent
limitation shall be used as the baseline for determining
credit for emission offsets. The difference in emissions be-
tween NSPS or NESHAPS and other emission limitations
may not be used as offset credit.

(7) Location of offsetting emissions. In the case of emis-
sion offsets involving nitrogen oxides, offsets may be ob-
tained only [anywhere] within the same air quality control
region, as defined in 401 KAR 50:020 in which the source is
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to be located [state]. For sulfur dioxide, particulate matter
and carbon monoxide, the department shall require at-
mospheric simulation modeling to ensure that the emission
offsets provide a positive net air quality benefit. In the case
of emission offsets involving VOC, offsetting emissions
may be obtained only as provided in 401 KAR 51:055, Sec-

tion 11(2) [within the county in which the source is to be
located]. -

Section 8. Administrative Procedures. The necessary
emission offsets may be proposed either by the owner of
the proposed source or the department. The emission
reduction committed to must be enforceable by the depart-
ment, and must be accomplished by the start-up date of the
new source. If emission reductions are to be obtained in a
state that neighbors the Commonwealth of Kentucky fora
new source to be located in the Commonwealth, the emis-
sion reductions committed to must be enforceable by the
neighboring state and/or local agencies and the U.S. EPA.

(1) Source initiated emission offsets. The owner and/or
operator of a source may propose emission offsets which
involve reductions from sources conirolled by the owner
(internal emission offsets) and/or reductions from other
sources (external emission offsets). As long as the emission
offsets obtained represent reasonable progress toward at-
tainment, they shall be acceptable. An internal emission
offset shall be made enforceable by inclusion as a condi-
tion of the new source permit. An external emission offset
will not be accepted unless the affected source(s) is subject
to a new emission limitation requirement of the depart-
ment to ensure that its emissions will be reduced by a
specified amount in a specified time. The form of the new
emission limitation may be a department regulation,
operating permit condition, or consent or enforcement
order.

(2) Department initiated emission offsets. The depart-
ment may commit to reducing emissions from existing
sources (including mobile sources) to provide a net air
quality benefit in the impact area of the proposed new
source so as to accommodate the proposed new source.
The commitment must be reflected in the emission limita-
tion requirements of the department for the new and ex-
isting sources as required by this section.

Section 9. Source Obligation. (1) Any owner or
operator who constructs or operates an applicable source
or modification not in accordance with the application
submitted pursuant to this regulation or with the terms of
any approval to construct, or any owner or operator of a
source or modification subject to this regulation who
begins actual [commences] construction after the effective
date of this regulation without applying for and receiving
approval hereunder, shall be subject to appropriate en-
forcement action.

(2) Approval to construct shall become invalid if con-
struction is not commenced within eighteen (18) months
after receipt of such approval, or if construction is discon-
tinued for a period of eighteen (18) months or more, or if
construction is not completed within a reasonable time.
The department may extend the eighteen (18) month period
upon satisfactory showing that an extension is justified.

(3) Approval to construct shall not relieve any ewner or
operator of the responsibility to comply fully with ap-
plicable provisions of Title 401, Chapters 50 to 63 and any
other requirements under local, state, or federal law.

(4) At such time that a particular source or modification
becomes a major stationary source or major modification
solely by virtue of a relaxation in any enforceable limita-

tion which was established after August 7, 1980, on the
capacity of the source or modification otherwise to emit a
pollutant, such as a restriction on hours of operation, then
the requirements of this regulation shall apply to the source
or modification as though construction had not yet com-
menced on the source or modification.

Section 10. Permit Condition Rescission. (1) Any owner
or operator holding a permit for a stationary source or
modification which was issued pursuant to 401 KAR
51:050 or 401 KAR 51:051E may request that the depart-
ment rescind the permit condition.

(2) The department shall rescind a permit condition if so
requested if the applicant can demonstrate to the satisfac-
tion of the department that this regulation does not apply
to the source or modification or a portion thereof.

APPENDIX A TO 401 KAR 51:052
Significant Pollutant and Emissions Rate

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 tpy

Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy

APPENDIX B TO 401 KAR 51:052
Significant Levels of Air Quality Impact

Annual Averaging Time
Pollutant Average 24-Hour 8-Hour 3-Hour 1-Hour
Sulfur Dioxide 1.0 ug/m3 5 ug/m3 — 25 4.Ag/m3 —
Total Suspended
Particulates 1.0 m;/m3 5 ;«;1g/m3 —_ — —
Nitrogen Dioxide 1.0 ug/ m’ — — — —_—

Carbon Monoxide — — 0.5mg/ m’ — 2mg/ m’?

JACKIE SWIGART, Secretary
ADOPTED: July 27, 1982

RECEIVED BY LRC: July 28, 1982 at4 p.m.

MATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department of Environmental Protection
Division of Air Pollution
Amended After Hearing

401 KAR 51:055. Emissions [Controlled] trading.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to prescribe regulations for the
prevention, abatement, and control of air pollution. This
regulation establishes procedures for the creation, holding,
transfer and use of surplus emission reductions.
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Section 1. Applicability. The provisions of this regula-
tion shall apply to sources which emit the following
pollutants: Particulate matter, sulfur dioxide (SO»),
volatile organic compounds (VOC), carbon monoxide
(CO), nitrogen oxides (NOx) and [,] lead (Pb) [, fluoride
(F), total reduced sulfur (TRS), and sulfuric acid mist].

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given them
in 401 KAR 50:010.

(1) “Emission reduction credit (ERC)”’ means a surplus
emission reduction registered by the department in ac-
cordance with the requirements of this regulation which
represents a decrease in the quantity of a pollutant
discharged from a source below the level specified in Title
401, Chapters 59 and 61, 401 KAR 63:020 or any emission
rate specified as a permit condition by the department.

(2) ““Banking” means a system for recording ERCs so
that they may be used or transferred for use at a future
date.

(3) “Bubble” means an alternative emission control
strategy where several sources or affected facilities are
regarded as being placed under a hypothetical dome to pro-
duce a single emission point. Sources or affected facilities
under a bubble may reallocate emission decreases and in-
creases as long as the requirements of this regulation are
met.

(4) “Netting’’ means to lower the net emissions increase
at an expanding or modernizing source below significant
levels using an ERC obtained at the same source and thus
remove the requirements of new source review in Title 401 ,
Chapter 51 [the use of an ERC to avoid the requirements
of Title 401, Chapter 51 by reducing emissions at a source
to compensate for any increased emissions at the same
source].

(5) “Offset” means the use of an ERC obtained from an
existing source or affected facility to counterbalance the in-
crease in emissions from a new or modified source or af-
fected facility in a non-attainment area in order to ensure
that reasonable further progress is maintained.

(6) “‘State Implementation Plan (SIP)”’ means the most
recently prepared plan or revision thereof required by Sec-
tion 110 of the Clean Air Act which has been approved by
U.S. EPA.

(7) ““Actual emissions’’ means the actual rate of emis-
sions of a pollutant from an affected facility as determined
in accordance with the following: )

(a) Actual emissions as of a particular date shall equal
the average rate, in tons per year, at which the affected
facility actually emitted the poilutant during a two (2) year
period which precedes the particular date and which is
representative of normal source operation. The depart-
ment shall allow the use of a different time period upon a
determination that it is more representative of normal
source operation. Actual emissions shall be calculated us-
ing the actual operating hours, production rates, and types
of materials processed, stored or combusted during the
selected time period.

(b) For any affected facility which has not yet begun
normal operation on the particular date on which an ap-
plication for credit is submitted, actual emissions shall
equal the potential to emit of the unit on that date.

(8) ““Reasonable further progress”’ means annual in-
cremental reductions in emissions of the applicable air
pollutant which are sufficient, in the judgment of the
department and the U.S. EPA, to provide for attainment
of the applicable ambient air quality standard by the date
specified in 401 KAR 51:010, Section 2.
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(9) ““Significant level”” means an emission rate of a

+ pollutant that equals or exceeds that which is listed in Ap-

pendix A to this regula tion. ) ]
(10) “‘Surplus reduction’’ means a reduction in a

. source’s emissions located in a non-attainment area below

the allowable emission in the current regulation or below
the emission limit specified as a permit condition,
whichever was used by the department in the demonstra-
tion of attainment of a national ambient air quality stan-
dard. In attainment areas, only reductions below a source’s

actual level of historical emissions can be considered

surplus.

(11) ““Stationary source’’ means any building, structure,
facility, or installation which emits or may emit any pollu-
tant subject to regulation under the Clean Air Act.

(12) “Building, structure, facility, or installation”’
means all of the pollutant emitting activities which belong
to the same industrial grouping, are located on one (1) or
more contiguous or adjacent properties, and are under the
control of the same person (or persons under common con-
trol) except the activities of any marine vessel. Pollutant-
emitting activities shall be considered as part of the same
major group (i.e., which have the same two (2) digit code)
as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 supplement.

Section 3. Application Procedures. (1) Any owner or
operator of a source at which a reduction in emissions has
occurred or will occur may apply for creation of an ERC in

+ accordance with the requirements of this regulation.

(2) Any owner or operator shall apply for creation of an
ERC on appropriate forms supplied by the department.
(3) Applications requesting creation of an ERC based on

. emission reductions that have already occurred are subject

to the following:

(@) No application may be approved [submitted] for
emission reductions which occurred in non-attainment
areas prior to January 1, 1976 [January 6, 1975]. No ap-
plication may be approved for emission reductions which
occurred In attainment areas prior to the date on which the
prevention of significant deterioration emissions baseline
was established.

(b) For emission reductions which occurred between
January 1, 1976 [January 6, 1975] and the effective date of
this regulation, applications must be submitted within one
(1) year [six (6) months] after the effective date of this
regulation.

(c) For emission reductions which occur after the effec-
tive date of this regulation, applications must be submitted
within one (1) year from the effective date of these reduc-
tions.

(4) Applications requesting an ERC for emission reduc-
tions that have not occurred at the time of application will
be reviewed by the department and conditionally approved
or denied. Deposit of an ERC in the statewide registry will
not be made if it is to be used at the time of its creation. An
ERC will be registered only after the reduction has taken
place. The department may conditionally deposit an ERC
in the registry when it receives from a source assurances of
a commitment to produce a specific reduction in the
future. In all cases the reduction must actually be achieved
before it can be used in an emission trade.

(5) Before an ERC may be created, the source owner or
operator must obtain a revised operating permit which in-
cludes specific quantifiable and enforceable emission limits

or operating procedures reflecting quantifiable [the] reduc-
ed emissions.
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Section 4. Creation of Emission Reduction Credits. No
ERC may be created unless the following criteria are met:

(1) The emission level after the reduction must be en-
forceable by means of a permit condition or consent order.

(2) The emission reduction must represent a real and
permanent decrease in emissions below the applicable
baseline level. The baseline used for reviewing emissions
reductions shall be [actual emissions] determined as
follows:

(a) In attainment or unclassified areas so designated in
401 KAR 51:010, the baseline will be the actual emissions
as defined in Section 2(7). [If emissions from the source are
separately identified in the emission inventory used in the
State’s SIP demonstration of attainment of the national
ambient air quality standards, the baseline will be the emis-
sions attributed to the source in the latest SIP revision.]

(b) In non-attainment areas so designated in 401 KAR
51:010 the baseline will be the allowable emissions in cur-
rent regulation or the emission limit specified as a permit
condition, whichever was used by the department in the
demonstration of attainment of the national ambient air
quality standard. [If emissions from the source are not
separately identified in the State’s SIP demonstration of
attainment of the national ambient air guality standards,
the baseline will be the average emissions calculated from
the operating history of the source or affected facility for
the past two (2) years before application is filed. If
historical data for the past two (2) years are deemed inade-
quate by the department, action on an application may be
deferred for up to one (1) year while operating data are
compiled by the applicant. The source shall demonstrate to
the department’s satisfaction that the baseline emissions
are best estimates.]

(3) [An applicant proposing an] Emission decreases
from [process curtailments or] source shutdowns must not
have aiready been counted in developing an area’s attain-
ment sirategy [demonstrate that the proposed decrease wiil
not be negated by emission increases occurring at other
sources in the immediate vicinity in response to the appli-
cant’s curtailment or shutdown].

Section 5. Confirmation of Emission Reduction
Credits. (1) To confirm emission reductions, the depart-
ment may require source tests, continuous monitors or any
other means of calculation approved by the department.

(2) In cases where the department determines that the
emission reduction estimates made by the applicant are in-
correct, the department reserves the right to grant ERCs
for a [smaller] quantity of emission reductions other than
requested.

(3) The department will maintain a statewide registry of
ERCs to track the ownership, use, and transfer to all bank-
ed ERCs. The information contained in the registry shail
include the location of the source creating the ERCs, its
stack parameters, the temperature and velocity of its
plume, particle size if applicable, existence of any hazar-
dous pollutants, daily and seasonal emissions rates, and
any other data which might reasonably be necessary to
evaluate future use. Subject to confidentiality considera-
tion the department shall make the registry available for
public inspection. [After all of the requirements of this
regulation have been met and the emission reduction has
actually occurred, the department will register an ERC in
the records kept for that purpose.]

chtion 6. Speciql Requirements. For those non-
attainment areas in the Commonwealth of Kentucky
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without fully or conditionally approved SIPs, the follow-
ing requirements shall be met:

(1) Where reasonably available control technology
(RACT) for sources is defined in the SIP it will be the
baseline. [All affected facilities to be used in creating
ERCs, for which reasonably available control technology
(RACT) has not already been defined, and which are part
of a'source with potential emissions exceeding 100 tons per
year shall be required to use a level of control which shall
represent RACT. The RACT level of control shall be used
as a baseline for computing the ERC. If the transaction
covers two (2) or more sources, only those sources whose
combined potential emissions exceed 100 toms per year
shall be required toc use RACT emission levels as the basis
for calculating ERCs.]

(2) Where RACT for relevant source categories has not
been defined, credit for surplus reductions may be granted
in one (1) of two (2) ways: [Owners or operators of sources
whose potential emissions are equal to or less than 100 tons
per year shall:]

(a) Use of RACT baseline. The source may agree with
the department and U.S. EPA to an acceptable RACT
limit for the emission sources involved in the trade. A
surplus would then consist of any emission reductions in
excess of those required by this agreed upon RACT; or
[Use RACT limits in accordance with subsection (1) of this
section, which shall be used as the baseline for calculating
the ERC; or}

(b) Use of actual emission baseline. The department may
use a sources’s actual emission rate if such source is not yet
subject to RACT limits. The source, in this case, is respon-
sible for finding or producing reductions equivalent to
future RACT requirements if and when the department im-
poses them. [Use the baseline established under Section
4(2). If the source owner or operator uses the baseline
under Section 4(2), he shall be required by the department
to produce emission reductions to meet any future RACT
requirements imposed on the source. ]

(3) No new emission limits shall be imposed on sources
that use RACT under subsection (2)(a) of this section from
the date the ERC is registered for a period of time consis-
tent with the statutory deadlines for attainment of ambient
air quality standards contained in the Clean Air Act, unless
the department determines that more stringent emission

limits are necessary in order to meet such statutory re-
guirements.

[Section 7. Planned Future Control Requirements. If a
proposed ERC involves emission reductions resulting from
air quality control tactics or technologies which have been
proposed by U.S. EPA as future control requirements for
sources in identified categories, the department will grant
credit only for reductions which exceed those which would
result from application of those tactics and technologies.]

Section 7. {8.] Banking of Emission Reduction Credits.
(1) An ERC may be used at the time it is registered or may
be held for future transfer or use [, except as provided in
subsection (2) of this section].

[(2) If an ERC is not used within five (5) years from its
registration, control of the ERC will revert to the depart-
ment.}

(2) [(3)] During the time that an ERC is held in the emis-
sions banking system, its quantity (expressed in tons per
year) will be subject to the following:

(a) If the department determines that additional emis-
sion reductions are required from sources because ambient
standards are not attained; because of increment viola-
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tions; or because new RACT requirements are being im-

posed, sources could satisfy the requirement for additional
reductions by using their banked ERCs, by reducing emis-
sions elsewhere or by purchasing equivalent ERCs. [Any
ERC will be discounted by the department when a control
requirement is adopted after registration of the ERC which
requires additional control of the same type of emission
from the same type of source as represented by the ERC.
The percent reduction in amount of an ERC will be equal
to the difference between the percent reduction required by
the new control requirements and the percent reduction re-
quired by the previous control requirements. Similarity
between types of sources will be determined using the Stan-
dard Industrial Classifications Manual.]

(b) If new information becomes available to the depart-

ment which results in more accurate emissions estimates,
the department will adjust the value of affected ERCs ac-
cordingly.
. _ (c) If an owner or operator of a source who created an
" ERC fails to comply with the requirements of the revised
permit resulting from creating the ERC, the department
:shall adjust the quantity of ERCs registered in the banking
system for that owner or operator.

(d) If the ERC has been used, any violation of the condi-
tions under which the ERC was created will result in en-

forcement action against the source producing that emis-
sion reduction.

Section 8. [9.] Transfer of Emissions Reduction
Credits. An ERC may be transferred in whole or in part by
any means of conveyance permitted by the laws of the
Commonwealth of Kentucky. The role of the department
in trading of an ERC will be limited to providing informa-
tion on the documentation and registration of ERCs. No
transfer shall be effective until the department is notified
thereof in writing, confirms receipt of the notice, and notes
the transfer of ownership in the department registry for
that purpose.

Section 9. [10.] Use of Emission Reduction Credits. 1)
Registered ERCs may be used in accordance with this
regulation to establish alternative emission limits (bub-
bles), to offset increased emissions from new or modified

_sources or to use netting to avoid new source review.

(2) Application for use of ERCs shall be made on forms
provided by the department.

(3) Before an ERC may be used, the source owner or

. operator must obtain a revised operating permit which in-
cludes specific quantifiable emission limits, or operating
procedures reflecting quantifiable emission reduction.

(4) Use of an ERC shall be allowed only in transactions
where emissions being exchanged are in the same criteria
pollutant category. Hazardous and non-hazardous emis-
sions may only be traded against each other if the hazar-
dous emission is decreased. [Coke oven emissions may only
be traded against other particulate emissions if the coke
oven emissions decrease.]

(5) [No use of] An ERC may not be used to meet the re-
quirement of the National Emission Standards for Hazar-
dous Air Pollutants in 40 CFR 61, [allow a new or
modified source to exceed] the New Source Standards [of
performance] in 40 CFR 60, filed by reference in 401 KAR
50:015, [Title 401, Chapter 57 or 59,] or those standards
defined by lowest achievable emission rate (LAER) or best
available control technology (BACT) for those sources to
which such standards apply.

Section 10. [11.] Air Quality Modeling Requirements.

ADMINISTRATIVE REGISTER

! (1) No air quality modeling or SIP revision under Section

- 15[16] shall be required for use of ERCs representing stack
emissions of carbon monoxide, particulate matter and
sulfur dioxide if all of the following conditions are met:

" (a) Use of an ERC produces no net increase in applicable

! baseline emissions;

" (b) [(2)] The relevant affected facilities are in the same
immediate vicinity; i.e., the distance between any of the af-

. fected facilities shall be no greater than 250 meters; and

| (c) [(b)] The relevant emission points are of similar ef-

- fective plume [stack] height; i.e., the effective plume

- [stack] height at which the increase occurs must be as high,

~ or higher, than the effective plume [stack] height at which
the decrease occurs.

(2) Only limited modeling will be necessary for use of

- ERC:s for trades where there is no net increase in applicable
baseline emissions and where emissions after the trade
[total emissions do not increase, and] will not cause a
significantly different air quality impact as compared to
the original affected facilities. A “‘significantly different
impact” is one (1) that equals or exceeds the levels
specified in Appendix B [A] to this regulation [for affected
facilities in areas specified as non-attainment in 401 KAR
51:010 or Appendix B of this regulation for affected
facilities in attainment and unclassified areas so designated
in 401 KAR 51:010]. The limited modeling need only in-
clude the affected facilities involved in creating and using
the ERCs.

(3) For use of all other ERCs representing emissions
which do not meet the conditions of subsections (1) and (2)
of this section, diffusion modeling considering all sources
in the area of impact will be required as follows:

(a) Modeling must show that use of the ERC will neither
create a new violation of the ambient air quality standards
nor interfere with reasonable further progress, as deter-
mined by the department, toward attaining the national
ambient air quality standards as planned in the SIP; and

(b) Modeling must show that use of the ERC will not
create a violation of a prevention of significant deteriora-
tion increment as defined in 401 KAR 51:017 in attainment
or unclassified area. ’

(4) No air quality modeling or SIP revision under Sec-
tion 15 [16] shall be required for use of ERCs representing
stack emissions of volatile organic compounds (VOC) or
nitrogen oxides (NOx).

(5) The air quality models to be used to determine if the
significance levels in Appendix B of this regulation will be
exceeded by a trade as required in Section I 0(2) and for
modeling under Section 10(3) shall be: [No SIP revision
- under Section 16 shall be required for use of ERCs
- representing stack emissions of particulate matter and

sulfur dioxide if an appropriate air quality model as

specified in ‘‘Guidelines on Air Quality Models,” filed by

; reference in 401 KAR 50:015, or a modeling procedure ap-
proc\lze]d by U.S. EPA for the purpose of this subsection, is
used.

(a) As appropriate, the Single Source (i CRSTER) Model,
the Multiple Point, Gaussian Dispersion Algorithm with
Optional Terrain Adjustment (MPTER), or the Industrial
Source Complex (ISC) Dispersion Model: and

(b) In compliance with the requirements of 401 KAR
50:040, or other procedures approved by the U.S. EPA for
the purpose of this subsection.

(6) The meteorological data for the modeling shall be for

~a reasonably current five (5) year period. The
meteorological data shall be obtained from surface and up-
per air stations that are closest to or most representative of
the meteorology at the location of the source or sources.
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The emissions data used shall represent the increases and
decreases from the applicable baselines for the affected
facilities involved in the trade.

Section I1. [12.] Use of Emission Reduction Credits in
Offsets and Netting. (1) Al ERCs created according to this
regulation may be used by source owners and operators to
meet the requirements of 401 KAR 51:017 and 401 KAR
51:052.

(2) ERCs representing stack emissions of volatile
organic compounds (VOC) shall be available for use as
follows: [only by sources located in the county in which the
ERCs were created.]

(a) For a source in an urban county designated non-
attainment for ozone in 401 KAR 51:010, volatile organic
compounds (VOC) ERCs shall only be available for use
when created by sources located in counties within the
same urban non-attainment area.

(b) For a source not subject to paragraph (a) of this
subsection, VOC ERCs shall be available for use when
created by sources located within fifty (50) kilometers of
the intended user.

(3) For netting purposes, ERCs must be created by the
same source to which they are to be used.

Section 12. [13.] Alternative Emission Standards (Bub-
bles). (1) The owner of a source, or the owners of two (2)
or more different sources, may propose a bubble which
establishes alternative standards for the sources included in
the bubble.

(2) Total allowable emissions from a bubble will be
determined as follows:

{(a) The total emissions from a bubble [excluded from
SIP revision requirements under Section 16] may not ex-
ceed the arithmetic sum of the baseline level of emissions
determined for each source under Section 4(2) or Section 6.
Such bubble will be excluded from SIP revision re-
quirements under Section 15.

{b) Total emissions from a bubble [approved as a SIP
revision] may exceed the sum of the baseline level of emis-
sions determined for each source under Section 4(2) or Sec-
tion 6 only if the bubble was approved as a SIP revision.

(3) The total allowable emissions determined under
subsection (2) of this section may be reallocated among af-
fected facilities included in the bubble in accordance with
the requirements for creating, transferring, and using
ERCs contained in this regulation.

(4) Source specific alternative emission standards shall
be incorporated by the department into operating permits
for the affected sources.

(5) Compliance status of sources:

(a) Sources in areas with an unapproved SIP may apply
for bubbles and the department may approve such applica-
tions provided timely attainment of ambient air quality
standards will not be jeopardized. [Only sources which are
in compliance with all applicable air quality regulations of
the department may apply for alternative emission limits
under this regulation. To be in compliance, a source owner
or operator must:]

[1. Demonstrate that all affected facilities involved in
the proposed trade are in compliance with applicable
regulations at the time an application is submitted;]

[2. Demonstrate that the source is meeting the re-
quirements of a legally enforceable compliance schedule
for all affected facilities involved in the proposed trade; or}

[3. For a source out of compliance, be subject to a legal-
ly enforceable compliance schedule which ensures com-
pliance with alternative standards for all affected facilities

. involved in the proposed trade and otherwise meets the re-

quirements of the Clean Air Act.]

{b) Sources not in compliance with applicable emission
limits may apply for a bubble to achieve compliance. {Sub-
mission of an application for a bubble will not affect any
existing obligation of a source to comply with applicable
laws, regulations and orders unless the department issues
an order specifically extending a compliance schedule. No
such order may extend compliance schedules beyond man-
datory attainment dates in the Clean Air Act, or interfere
with reasonable further progress as required by the depart-
ment.]

(c) Sources in urban areas with an ambient air quality
standard attainment date extension beyond December 31,
1982 for ozone or carbon monoxide may apply for a com-
pliance date extension under a bubble application and the
department may approve the application without a SIP
revision if the annual reductions required under the depart-
ment’s reasonable further progress demonstration are not
diminished for each year in question.

(d)[(c)] No alternative emission standard will be
established for a source which is presently subject to
federal enforcement action unless the U.S. EPA approves
the alternative standard and the schedule for meeting it. As
used in this paragraph, ‘“‘federal enforcement action”
means any of the following actions under the applicable
sections of the Clean Air Act:

1. Order issued under section 113(a).

2. Civil action filed under section 113(b).

3. Criminal actions filed under section 113(c).

4. Notice imposing noncompliance penalties issued
under section 120.

5. Citizen suit filed under section 304 where U.S. EPA
has intervened.

(6) [(d)] Upon receiving notice from the department that
a new or more restrictive emission standard has become ap-
plicable to any affected facility included in a bubble under
this section, the owner or owners of those affected facilities
shall submit revised permit applications. The revised ap-
plications must demonstrate either reductions in total bub-
ble emissions, or use of ERCs which are equal to or greater
than the reduction required to comply with the new emis-
sion standards. If the owners or operators of an affected
facility do not submit permit applications that demonstrate
the necessary reductions, the department shall issue an
order requiring compliance with the new or more restric-
tive emission standards. The requirements of this
paragraph shall not apply to sources under Section 6(3).

Section 13. [14.] Public Participation. For purposes of
public notification and opportunity for public comment
the department shalil foilow the requirements of 401 KAR

50:035 for all applications for bubbles and the use of
ERCs.

Section 14. [15.] Transmittals to U.S. EPA. The depart-
ment will transmit copies of the following documents to
the U.S. EPA promptly after the documents are prepared:

(1) Copies of public notices and supporting documents
relating to proposed department action on applications for
a bubble oruse of an ERC.

(2) Copies of permits reflecting department approval of
a bubble or use of an ERC, including data on emission
limits before and after the approval.

Section 15. [16.] Amendments to the SIP; Re-
quirements for Exemptions. (1) The department will ap-
prove a proposed bubble or use of the ERC without action
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to formally amend the SIP if the sum of the emissions in-
creases at the affected facilities totals less than 100 tons per
year after control, there is no net increase in the applicable
baseline emissions, the proposal complies with all of the re-
quirements of the regulation, and the proposal includes on-
Iy st]ack emissions. [all of the following conditions are
met:

[(2) The proposal complies with all of the requirements
of this regulation;)]

[(b) Total emissions do not increase;]

[(c) The sources affected by the proposal are included in
the SIP emissions inventory;]

[(d) The proposal has been exempted from modeling re-
quirements under Section 11(1) or involves sources whose
combined total potential to emit is less than 100 tons per
year; and}

[(e) The proposal includes only stack emissions.]

(2) The department will approve a bubble or use of an '

ERC without action to formally amend the SIP if the tran-
saction involves emissions of volatile organic compounds
{(YOC) or nitrogen oxides (NOx), if there is no net increase
in baseline emissions, [if total actual emissions do not in-
crease,] and if all other requirements of this regulation are
met.

(3) The department will approve a bubble or use of an
ERC without action to formally amend the SIP for trades
involving particulate matter, sulfur dioxide or carbon
monoxide if the trade is exempt from modeling under Sec-
tion 10(1) and the proposal includes only stack emissions.

(4) The department will approve a bubble or use of an
ERC without action to formally amend the SIP for trades
involving particulate matter, sulfur dioxide or carbon
monoxide if the trade requires only limited air quality
modeling due to the provisions of Section 10(2) and the
modeling shows the ambient air quality impact as a result
of the trade to be insignificant, and the proposal includes
only stack emissions.

(5) [(3)] The department will approve a bubble or the use
of an ERC without action to formally amend the SIP for
transactions involving fugitive emissions of particulate
matterif:

(a) Total actual emissions do not increase;

(b) All other requirements of this regulation are met;

(c) Fugitive emissions from processes are traded against
similar sources;

(d) Stack emissions are traded against those fugitive
emissions which can reasonably be represented by a stack
emission dispersion pattern; [and]

(¢) Air quality modeling as required under Section 10 is
performed; and

(f) Such trades meet the requirements of Section 10(1) or
subsection (1)(c) of this section.

(6) [(e)] For those fugitive emissions which cannot be
reasonably represented by a stack emission dispersion pat-
tern, the source shall agree to conduct post-approval
monitoring to assure that the predicted improvement in air
quality has occurred and shall use the additional control
measures as shall be necessary to cause such improvement
to occur. Such open dust emissions trades shall be submit-
ted by the department to the U.S. EPA and approved as
SIP revisions.

(7) [(4)] All other proposals for using ERCs shall be sub-
mitted to the U.S. EPA and approved as a SIP revision.

APPENDIX A TO 401 KAR 51:055
Significant Pollutant and Emissions Rates

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 typ

Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy

. [APPENDIX A TO 401 KAR 51:055
Significance Levels for Non-Attainment Areas

Averaging Time (Hours)
Pollutant Annual 24 8 3 1
502 1.0 ug/m? 5 yg/m? 25 ug/m?
TSP 1.0 pg/m? S ug/m?
NO:z 1.0 pg/m’
Cco 0.5mg/m? 2mg/m?)

o APPENDIX B TO 401 KAR 51:055
Significance Levels for Attainment and Unclassified Areas

Averaging Time (Hours)

Pollutant [Annual] 24 8 131 {1]
SO2 [1.0pg/m® 13 pg/m? [25 ug/m?)

TSP [1.0pg/m®  10pg/m3

NO: 1.0 pug/m’|

Cco 575 mg/m’ [2mg/m?)]

JACKIE SWIGART, Secretary
ADOPTED: July 27, 1982

RECEIVED BY LRC: July 28, 1982 at 4 p.m.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Environmental Protection
Division of Air Pollution
Amended After Hearing

401 KAR 59:018. New stationary gas turbines.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to prescribe regulations for the
prevention, abatement, and control of air pollution. This
regulation provides for the control of emissions from new
stationary gas turbines. :

Section 1. Applicability. The provisions of this regula-
tion are applicable to the following affected facilities: all
stationary gas turbines with a heat input at peak load equal
to or greater than 10.7 gigajoules per hour, (ten (10)
million BTU/hr) based on the lower heating value of the
fuel fired, which commenced on or after the classification
date defined below.
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Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given them
in 401 KAR 50:010.

(1) “Stationary gas turbine’’ means any simple cycle gas
turbine, regenerative cycle gas turbine or any gas turbine
portion of a combined cycle steam/electric generating
system that is not self propelled. It may, however, be
mounted on a vehicle for portability.

(2) “‘Simple cycle gas turbine”’ means any stationary gas
turbine which does not recover heat from the gas turbine
exhaust gases to preheat the inlet combustion air to the gas
turbine, or which does not recover heat from the gas tur-
bine exhaust gases to heat water or generate steam.

(3) ““Regenerative cycle gas turbine’’ means any sta-
tionary gas turbine which recovers heat from the gas tur-
bine exhaust gases to preheat the inlet combustion air to
the gas turbine.

(4) “Combined cycle gas turbine’’ means any stationary
gas turbine which recovers heat from the gas turbine ex-
haust gases to heat water or generate steam.

(5) “Emergency gas turbine’”” means any stationary gas
turbine which operates as a mechanical or electrical power
source only when the primary power source for a facility
has been rendered inoperable by an emergency situation.

(6) “Ice fog’> means an atmospheric suspension of
highly reflective ice crystals.

(7) “ISO (International Standard Organization) stan-
dard day conditions’” means 288 degrees Kelvin, sixty (60)
percent relative humidity and 101.3 kilopascals pressure.

(8) ““‘Efficiency’’ means the gas turbine manufacturer’s
rated heat rate at peak load in terms of heat input per unit
of power output based on the lower heating value of the
fuel.

(9) “Peak load”” means 100 percent of the manufac-
turer’s design capacity of the gas turbine at ISO standard
day conditions.

(10) ““Base load’’ means the load level at which a gas tur-
bine is normally operated.

(11) “Fire-fighting turbine’” means any stationary gas
turbine that is used solely to pump water for extinguishing
fires.

(12) “Turbines employed in oil/gas production or
oil/gas transportation’” means any stationary gas turbine
used to provide power to extract crude oil/natural gas
from the earth or to move crude oil/natural gas, or pro-
ducts refined from these substances through pipelines.

[(13) “Metropolitan statistical area’”” (MSA) means any
area defined as such by the U.S. Department of Com-
merce.]

[(14) ““Offshore platform gas turbines’’ means any sta-
tionary gas turbine located on a platform in an ocean.]

(13) [(15)] ““Garrison facility’’ means any permanent
military instaliation.

(14) [(16)] ““Gas turbine model’’ means a group of gas
turbines having the same nominal air flow, combustor inlet
pressure, combustor inlet temperature, firing temperature,
turbine inlet temperature and turbine inlet pressure.

(15) [(17)] ““Electric utility stationary gas turbine”
means any stationary gas turbine constructed for the pur-
pose of supplying more than one-third (¥3) of its potential
electric output capacity to any utility power distribution
system for sale.

(16) [(18)] ““Emergency fuel” is a fuel fired by a gas tur-
bine only during circumstances, such as natural gas supply
curtailment or breakdown of delivery system, that make it
impossible to fire natural gas in the gas turbine.

[ANHIAD[]] “Classification date’” means October 3,
1977.

Section 3. Standard for Nitrogen Oxides. (1) On and
after the date on which the performance test required to be
conducted by 401 KAR 50:045 is completed, every owner
or operator subject to the provisions of this regulation
shall comply with one (1) of the following as specified in
subsections (2) to (4) of this section, except as provided in
subsections (5) to (12) [(9)] of this section.

(a) No owner or operator subject to the provisions of
this regulation shall cause to be discharged into the at-
mosphere from any stationary gas turbine, any gases which
contain nitrogen oxides in excess of the standard set forth
in the formula in Appendix A of this regulation.

(b) No owner or operator subject to the provisions of
this regulation shall cause to be discharged into the at-
mosphere from any stationary gas turbine, any gases which
contain nitrogen oxides in excess of the standard set forth
in Appendix B of this regulation.

(c) F shall be defined according to the nitrogen content
of the fuel as set forth in the table in Appendix C of this
regulation, or manufacturers may develop custom fuel-
bound nitrogen allowances for each gas turbine model they
manufacture. These fuel-bound nitrogen allowances shall
be substantiated with data and must be approved for use
by the department before the initial performance test re-
quired by 401 KAR 50:045.

(2) Electric utility stationary gas turbines with a heat in-
put at peak load greater than 107.2 gigajoules per hour
(100 million BTU/hr) based on the lower heating value of
the fuel fired [except as provided in subsection (4) of this
section] shall comply with the provisions of subsection
(1)(a) of this section.

(3) Stationary gas turbines with a heat input at peak load
equal to or greater than 10.7 gigajoules per hour (ten (10)
million BTU/hr) but less than or equal to 107.2 gigajoules
per hour (100 million BTU/hr) based on the lower heating
value of the fuel fired, shall comply with the provisions of
subsection (1)(b) of this section.

(4) Stationary gas turbines with a manufacturer’s rated
base load at ISO conditions of thirty (30) megawatts or less
except as provided in subsection (2) of this section shall
comply with subsection (1)(b) of this section. [Stationary
gas turbines employed in oil/gas production or oil/gas
transportation and not located in MSAs, and offshore
platform turbines shall comply with the provisions of
subsection (1)(b) of this section.]

(5) Stationary gas turbines with a heat input at peak load
equal to or greater than 10.7 gigajoules per hour (ten (10)
million BTU/hr) but less than or equal to 107.2 gigajoules
per hour (100 million BTU/hr) based on the lower heating
value of the fuel fired and that have commenced construc-
tion prior to October 3, 1982 are exempt from subsection
(1) of this section.

(6) Stationary gas turbines using water or steam injec-
tion for control of NOx emissions are exempt from subsec-
tion (1) of this section when ice fog is deemed a traffic
hazard by the owner or operator of the gas turbine.

(7) Emergency gas turbines, military gas turbines for use
in other than a garrison facility, military gas turbines in-
stalled for use as military training facilities, and fire
fighting gas turbines are exempt from subsection (1) of this
section.

(8) Stationary gas turbines engaged by manufacturers in
research and development of equipment for both gas tur-
bine emission control techniques and gas turbine efficiency
improvements are exempt from subsection (1) of this sec-
tion on a case-by-case basis as determined by the depart-
ment.

(9) Exemptions from the requirements of subsection (1)
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of this section will be granted on a case-by-case basis as
determined by the department in specific geographical
arcas where mandatory water restrictions are required by
governmental agencies because of drought conditions.
These exemptions will be allowed only while the man-
datory water restrictions are in effect.

(10) Stationary gas turbines with a heat input at peak
load greater than 107.2 gigajoules per hour (100 million
BTU/hour) that commenced construction, modification,
or reconstruction between the dates of October 3, 1977,
and January 27, 1982, and were required to comply with
subsection (1)(a), except electric utility stationary gas tur-
bines, are exempt from subsection (1) of this section.

(11) Stationary gas turbines with a heat input greater
than or equal to 10.7 gigajoules per hour (ten (10) million
BTU/hour), when fired with natural gas, are exempt from
subsection (1)(b) of this section when being fired with an
emergency fuel.

(12) Regenerative cycle gas turbines with a heat input
less than or equal to 107.2 gigajoules per hour (100 million
BTU/hour) are exempt from subsection (1) of this section.

Section 4. Standard for Sulfur Dioxide. On and after
the date on which the performance test required to be con-
ducted by 401 KAR 50:045 is completed, every owner or
operator subject to the provisions of this regulation shall
comply with one (1) of the following conditions:

{1) No owner or operator subject to the provisions of
this regulation shall cause to be discharged into the at-
mosphere from any stationary gas turbine any gases which
contain sulfur dioxide in excess of 0.015 percent by volume
at fifteen (15) percent oxygen and on a dry basis; or

{(2) No owner or operator subject to the provisions of
this regulation shall burn in any stationary gas turbine any
fuel which contains sulfur in excess of 0.8 percent by
weight.

Section 5. Monitoring of Operations. (1) The owner or
operator of any stationary gas turbine subject to the provi-
sions of this regulation and using water injection to control
NOx emissions shall install and operate a continuous
monitoring system to monitor and record the fuel con-
sumption and the ratio of water to fuel being fired in the
turbine. This system shall be accurate to within plus or
minus five (5) percent and shall be approved by the depart-
ment.

{2) The owner or operator of any stationary gas turbine
subject to the provisions of this regulation shall monitor
sulfur content and nitrogen content of the fuel being fired
in the turbine. The frequency of determination of these
values shall be as follows:

(2) If the turbine is supplied its fuel from a bulk storage
tank, the values shall be determined on each occasion that
fuel is transferred to the storage tank from any other
source.

(b) If the turbine is supplied its fuel without intermediate
bulk storage the values shall be determined and recorded
daily. Owners, operators or fuci vendors may develop
custom schedules for determination of the values based on
the design and operation of the affected facility and the
characteristics of the fuel supply. These custom schedules
shall be substantiated with data and must be approved by
the department before they can be used to comply with this
subsection. ‘

{3) For the purpose of reports required under 401 KAR
59:005, Section 3, periods of excess emissions that shall be
reported are defined as follows:

(a) Nitrogen oxides. Any one (1) hour period during

which the average water-to-fuel ratio, as measured by the
continuous monitoring system, falls below the water-to-
fuel ratio determined to demonstrate compliance with Sec-
tion 3 by the performance test required in 401 KAR 50:045
or any period during which the fuel-bound nitrogen of the
fuel is greater than the maximum nitrogen content allowed
by the fuel-bound nitrogen allowance used during the per-
formance test required in 401 KAR 50:045. Each report
shall include the average water-to-fuel ratio, average fuel
consumption, ambient conditions, gas turbine load, and
nitrogen content of the fuel during the period of excess
emissions, and the graphs or figures developed under Sec-
tion 6(1).

(b) Sulfur dioxide. Any daily period during which the
sulfur content of the fuel being fired in the gas turbine ex-
ceeds (.8 percent.

(c) Ice fog. Each period during which an exemption pro-
vided in Section 3(7) is in effect shall be reported in writing
to the department quarterly. For each period the ambient
conditions existing during the period, the date and time the
air pollution control system was deactiviated, and the date
and time the air pollution control system was reactiviated
shall be reported. All quarterly reports shall be postmarked
by the thirtieth (30th) day following the end of each calen-
dar quarter.

(d) Emergency fuel. Each period during which an ex-
emption provided in Section 3(11) is in effect shall be in-
cluded in the report required under 401 KAR 59:005, Sec-
tion 3. For each period, the type, reasons, and duration of
the firing of the emergency fuel shall be reported.

Section 6. Test Methods and Procedures. (1) The
reference methods in Appendix A of 40 CFR 60, filed by
reference in 401 KAR 50:015, except as provided for in 401
KAR 50:045, shall be used to determine compliance with
the standards prescribed in Section 3 as follows:

(a) Reference Method 20 for the concentration of
nitrogen oxides and oxygen. For affected facilities in this
regulation, the span value shall be 300 parts per million of
nitrogen oxides.

1. The nitrogen oxide emission level measured by
Reference Method 20 shall be adjusted to ISO standard
day conditions by the ambient condition correction factor
in Appendix D of this regulation. The adjusted NO
emission level shall be used to determine compliance with
Section 3.

2. Manufacturers may develop custom ambient condi-
tion correction factors for each gas turbine model they
manufacture in terms of combustor inlet pressure, ambient
air pressure, ambient air humidity and ambient air
temperature to adjust the nitrogen oxides emission level
measured by the performance test as provided for in 401
KAR 50:045 to ISO standard day conditions. These am-
bient condition correction factors shall be substantiated
with data and must be approved for use by the department
ggf(c));g the initial performance test required by 401 KAR
_ 3. The water-to-fuel ratio necessary to comply with Sec-
tion 3 will be determined during the initial performance
test by measuring NOx emissions using Reference Method
20 and the water-to-fuel ratio necessary to comply with
Section 3 at thirty (30), fifty (50), seventy-five (75) and 100
percent of peak load or at four (4) points in the normal
operating range of the gas turbine, including the minimum
point in the range and peak load. All loads shall be cor-
rected to ISO conditions using the appropriate equations
supplied by the manufacturer.
(b) The analytical methods and procedures employed to
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determine the nitrogen content of the fuel being fired shall
be approved by the department and shall be accurate to
within plus or minus five (5) percent. )

(2) The method for determining compliance with Section
4, except as provided in 401 KAR 50:045, shall be as
follows:

(a) Reference Method 20 for the concentration of sulfur
dioxide and oxygen; and

(b) ASTM D 2880-78 for the sulfur content of liquid
fuels and ASTM D 1072-56 (75) for the sulfur content of
gaseous fuels. These methods shall also be used to comply
with Section 5(2). ASTM designations are filed by
reference in 401 KAR 50:015.

(3) Analysis for the purpose of determining the sulfur
content and the nitrogen content of the fuel as required by
Section 5(2) may be performed by the owner/operator, a
service contractor retained by the owner/operator, the fuel
vendor, or any other qualified agency provided that the
analytical methods employed by these agencies comply
with the applicable subsections of this section.

APPENDIX A TO 401 KAR 59:018

Formula for NOx Standard
Using a 75 ppm Emission Limitation

STD = 0.0075(14.4/Y) + F
Where:

STD = allowable NOx emissions (percent by volume at
fifteen (15) percent oxygen and on a dry basis).

Y = manufacturer’s rated heat rate at manufacturer’s
rated load (kilojoules per watt hour) or, actual measured
heat rate based on lower heating value of fuel as measured
at actual peak load for the facility. The value of Y shall not
exceed 14.4 kilojoules per watt hour. Y shall be determined
on a dry basis, at ISO conditions.

F = NOx emission allowance for fuel-bound nitrogen as
defined in Appendix C of this regulation.

APPENDIX B TO 401 KAR 59:018

Formula for NOx Standard Using
a 150 ppm Emission Limitation

STD = 0.0150(14.4/Y) + F
Where:

STD = allowable NOx emission (percent by volume at
fifteen (15) percent oxygen and on a dry basis).

Y = manufacturer’s rated heat rate at manufacturer’s
rated peak load (kilojoules per watt hour), or actual
measured heat rate based on lower heating value of fuel as
measured at actual peak load for the facility. The value of
Y shall not exceed 14.4 kilojoules per watt hour. Y shall be
determined on a dry basis, at ISO conditions.

F = NOx emission allowance for fuel-bound nitrogen as
defined in Appendix C of this regulation.

" TAPPENDIX C TO 401 KAR 59:018

Table of Fuel-Bound Nitrogen Levels versus
the Value of F as Used in Appendices A and B

Fuel-Bound Nitrogen F
(percent by weight) (NOx percent by volume)
N<0.015 0
0.015<N<0.1 0.04 (N)
0.1<N%0.25 0.004 + 0.0067 (N-0.1)
N>0.25 0.005
Where:

N = the nitrogen content of the fuel (percent by
weight).

APPENDIX D TO 401 KAR 59:018

Ambient Condition Correction Factor
NOy =
(NOy p J(Pref/Pops)0-3¢19(Hobs-0-00633)(288°K /T o pp) 133
Where:

NOy = emissions of NOy at fifteen (15) percent ox-
ygen and ISO standard ambient conditions.

NOXobs
percent oxygen ppmv.,

= measured NO, emissions at fifteen (15)

Pres = reference combustor inlet absolute pressure at
101.3 kilopascals ambient pressure at 59°F.

Pops = measured combustor inlet absolute pressure
at test ambient pressure.

Hyps = specific humidity of ambient air at test.

e = transcendental constant (2.718).

TaAMB = temperature of ambient air at test.

JACKIE SWIGART, Secretary
ADOPTED: July27, 1982

RECEIVED BY LRC: July 28, 1982 at4 p.m.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Environmental Protection
Division of Air Pollution
Amended After Hearing

401 KAR 59:212. New graphic arts facilities using
rotogravure and flexography.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Natural Resources and Environmen-
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tal Protection Cabinet to prescribe regulations for the

prevention, abatement and control of air pollution. This
regulation provides for the control of volatile organic com-
pound emissions from new graphic arts facilities which use
rotogravure and flexography.

Section 1. Applicability. The provisions of this regula-
tion shall apply to each affected facility commenced on or
after the classification date defined below which is located:

(1) In an urban county designated non-attainment for
ozone under 401 KAR 51:010; or

(2) In any other county and is a part of a major source of
volatile organic compounds.

(3) The provisions of this regulation shall not apply to
affected facilities in the following counties: Garrard,
Graves, Hopkins, Laurel, Montgomery, Nelson, Pulaski,
Scott, Taylor, Trigg, and Union prior to designation of
such counties non-attainment for ozone under 401 KAR
51:010,

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given to
them in 401 KAR 50:010.

(1) ““Affected facility’’ means a printing line for packag-
ing rotogravure, publication rotogravure, specialty
rotogravure, and flexographic printing.

(2) “Applicator’” means the mechanism or device used
to apply the ink.

(3) ““Flashoff area” means the space between the ap-
plicator and the oven.

(4) “‘Printing line’’ means a series of equipment and/or
operations used to apply, dry, or cure any inks containing
volatile organic compounds. This shall include, but is not
limited to:

(a) Mixing operations;

(b) Process storage;

(c) Applicators;

(d) Drying operations including, but not limited to,
flashoff area evaporation, oven drying, baking, curing,
and polymerization;

(e) Clean up operations;

(f) Leaks, spills and disposal of volatile organic com-
pounds;

(g) Processing and handling of recovered volatile
organic compounds;

(h) For the purposes of determining compliance with this
regulation, if any equipment or operation could be con-
sidered to be a part of more than one (1) printing line, its
volatile organic compound emissions shall be assigned to
each printing line of which it is a part proportionally to the
throughput of volatile organic compounds it receives from
or distributes to each printing line;

(i) If any portion of the series of equipment and/or
operations qualify for an exemption according to Section
6, then that portion shall be considered to be a separate
printing line;

(J) All units in a machine which has both coating and
printing units will be considered as performing a printing
operation.

(5) ““Volatile organic compounds’’ means chemical com-
pounds of carbon (excluding methane, ethane, carbon
monoxide, carbon dioxide, carbonic acid, metallic car-
bides, and ammonijum carbonate) which have a vapor
pressure greater than one-tenth (0.1) mm Hg at conditions
of twenty (20) degrees Celsius and 760 mm Hg.

(6) “Process storage’” means mixing tanks, holding
tanks, and other tanks, drums, or other containers which
contain inks, volatile organic compounds, or recovered

volatile organic compounds; but does not mean storage
tanks which are subject to 401 KAR 59:050 or 401 KAR
61:050.

(7) “Printing’’> means the formation of words, designs
and pictures, usually by a series of application rolls each
with only partial coverage. It applies to flexographic and
rotogravure processes as applied to publication, specialty,
and packaging printing.

(8) “Coating’’ means the application of a uniform layer
of material across the entire width of a web.

(9) “Classification date’’ means February 4, 1981 [the
effective date of this regulation].

(10) ““Volatile organic compounds net input’’ means the
total amount of volatile organic compounds input to the
affected facility minus the amount of volatile organic com-
pounds that are not emitted into the atmosphere. Volatile
organic compounds that are prevented from being emitted
to the atmosphere by the use of control devices shall not be
subtracted from the total for the purposes of determining
volatile organic compounds net input. When the nature of
any operation or design of equipment is such as to permit
more than one (1) interpretation of this definition, the in-
terpretation that results in the minimum value for
allowable emissions shall apply.

(11) “‘Packaging rotogravure printing’’ means
rotogravure printing upon paper, paper board, metal foil,
plastic film, and other substrates, which are, in subsequent
operations, formed into packaging products and labels for
articles to be sold.

(12) “‘Publication rotogravure printing’’ means
rotogravure printing upon paper which is subsequently
formed into books, magazines, catalogues, brochures,
directories, newspaper supplements, and other types of
printed materials.

(13) ““Flexographic printing’’ means the application of
words, designs and pictures to a substrate by means of a
roll printing technique in which the pattern to be applied is
raised above the printing roll and the image carrier is made
of rubber or other elastomeric materials.

(14) “Rotogravure printing’”’ means the application of
words, designs, and pictures to a substrate by means of a
roll printing technique which involves intaglio or recessed
image areas in the form of cells.

(15) ““Roll printing’’ means the application of words,
designs and pictures to a substrate usually by means of a
series of hard rubber or steel rolls each with only partial
coverage.

(16) ““Specialty rotogravure printing’”’ means all
rotogravure printing except packaging rotogravure and
publication rotogravure printing. It includes, but is not
limited to, rotogravure printing on paper cups and plates,
patterned giftwrap, wallpaper and floor coverings.

Section 3. Standard for Volatile Organic Compounds.
(1) No person shall cause, allow, or permit an affected
facility for publication rotogravure printing to discharge
into the atmosphere more than twenty-five (25) percent by
weight of the volatile organic compounds net input into the
affected facility.

(2) No person shall cause, allow, or permit an affected
facility for packaging rotogravure printing or specialty
rotogravure printing to discharge into the atmosphere
more than thirty-five (35) percent by weight of the volatile
organic compounds net input into the affected facility.

(3) No person shall cause, allow, or permit an affected
facility for flexographic printing to discharge into the at-
mosphere more than forty (40) percent by weight of the
volatile organic compounds net input in the affected facili-
ty.
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Section 4. Compliance. (1) In all cases the design of any
control system is subject to approval by the department.

(2) Compliance with the standard in Section 3 shall be
demonstrated by a material balance except in those cases
where the department determines that a material balance is
not possible. For those cases where a material balance is
not possible, compliance will be determined based upon an
engineering analysis by the department of: the control
system design, control device efficiency, control system
capture efficiency, and any other factors that could in-
fluence the performance of the system. If so requested by
the department, performance tests as specified by the
department shall be conducted in order to determine the ef-
ficiency of the control device.

(3) With the prior approval of the department, the
owner or operator may elect to effect such changes in the
affected facility as are necessary to qualify for an exemp-
tion under Section 5.

(4) Whenever deemed necessary by the department, the
department shall obtain samples of the inks used at an af-
fected facility to verify that the inks meet the requirements
in Section 5. The following methods of analyses, filed by
reference in 401 KAR 50:015, for inks shall be used as ap-
plicable except in those cases where the department deter-
mines that other methods would be more appropriate:

(a) ASTM D 1644-75 Method A;

{b) ASTM D 1475-60(74);

(c) ASTM D 2369-73; or

(d) Federal Standard 141 a, Method 4082.1.

Section 5. Exemptions. Any affected facility shall be ex-
empt from the provisions of Section 3 if the printing
systems:

(1) Utilize a water-borne ink whose volatile portion con-
sists of seventy-five (75) volume percent water and twenty-
five (25) volume percent organic solvent (or a lower volatile
organic compound content) in all printing units;

(2) Achieve a seventy (70) volume percent overall reduc-
tion of solvent usage (compared to all solvent-borne ink
usage); or

(3) Utilize inks which, excluding water, contain sixty
(60) percent or more by volume non-volatile material as ap-
plied to the substrate.

Section 6. Variances. Variation with the standards and
limitations contained in this regulation, when supported by
adequate technical information, will be considered by the
department on a case-by-case basis to allow for
technological or economic circumstances which are unique
to a source.

JACKIE SWIGART, Secretary
ADOPTED: July 27, 1982
RECEIVED BY LRC: July 28,1982 at4p.m.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Environmental Protection
Division of Air Pollution
Amended After Hearing

401 KAR 61:122. Existing graphic arts facilities using
rotogravure and flexography.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to prescribe regulations for the
prevention, abatement and control of air pollution. This
regulation provides for the control of volatile organic com-
pound emissions from existing graphic arts facilities which
use rotogravure and flexography.

Section 1. Applicability. The provisions of this regula-
tion shall apply to each affected facility commenced before
the classification date defined below which is located:

(1) In an urban county designated non-attainment for
ozone under 401 KAR 51:010; or

(2) In any county which is designated non-attainment or
unclassified for ozone under 401 KAR 51:010 and is a part
of a major source of volatile organic compounds.

(3) The provisions of this regulation shall not apply to
affected facilities in the following counties: Garrard,
Graves, Hopkins, Laurel, Montgomery, Nelson, Pulaski,
Scott, Taylor, Trigg, and Union prior to designation of
§uc(l)1I gounties non-attainment for ozone under 401 KAR

1:010. .

Section 2. Definitions. As used in this regulation, all
terms not defined herein shall have the meaning given to
them in 401 KAR 50:010.

(1) “Affected facility’’ means a printing line for packag-
ing rotogravure, publication rotogravure, specialty
rotogravure, and flexographic printing.

(2) ““Applicator’’ means the mechanism or device used
to apply the ink.

(3) ““Flashoff area’” means the space between the ap-
plicator and the oven.

(4) ““Printing line”’ means a series of equipment and/or
operations used to apply, dry, or cure any inks containing
volatile organic compounds. This shall include, but is not
limited to:

(a) Mixing operations;

(b) Process storage;

(c) Applicators;

(d) Drying operations including, but not limited to,
flashoff area evaporation, oven drying, baking, curing,
and polymerization;

(e) Clean up operations;

(f) Leaks, spills and disposal of volatile organic com-
pounds;

(g) Processing and handling of recovered volatile
organic compounds;

(h) For the purposes of determining compliance with this
regulation, if any equipment or operation could be con-
sidered to be a part of more than one (1) printing line, its
volatile organic compound emissions shall be assigned to
each printing line of which it is a part proportionally to the
throughput of volatile organic compounds it receives from
or distributes to each printing line;

() If any portion of the series of equipment and/or
operations qualify for an exemption according to Section
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6, then that portion shall be considered to be a separate
printing line;

(i) All units in a machine which has both coating and
printing units will be considered as performing a printing
operation.

(5) ¢‘Volatile organic compounds’’ means chemical com-
pounds of carbon (excluding methane, ethane, carbon
monoxide, carbon dioxide, carbonic acid, metallic car-
bides, and ammonium carbonate) which have a vapor
pressure greater than one-tenth (0.1) mm Hg at conditions
of twenty (20) degrees Celsius and 760 mm Hg.

(6) “‘Process storage’’ means mixing tanks, holding
tanks, and other tanks, drums, or other containers which
contain inks, volatile organic compounds, or recovered
volatile organic compounds; but does not mean storage
tanks which are subject to 401 KAR 59:050 or 401 KAR
61:050.

(7) ““Printing’’ means the formation of words, designs
and pictures, usually by a series of application rolls each
with only partial coverage. It applies to flexographic and
rotogravure processes as applied to publication, specialty
and packaging printing.

(8) ““Coating’’ means the application of a uniform layer
of material across the entire width of a web.

(9) ““Classification date’’ means February 4, 1981 [the
effective date of this regulation].

(10) “*Volatile organic compounds net input’’ means the
total amount of volatile organic compounds input to the
affected facility minus the amount of volatile organic com-
pounds that are not emitted into the atmosphere. Volatile
organic compounds that are prevented from being emitted
to the atmosphere by the use of control devices shall not be
subtracted from the total for the purposes of determining
volatile organic compounds net input. When the nature of
any operation or design of equipment is such as to permit
more than one (1) interpretation of this definition, the in-
terpretation that results in the minimum value for
allowable emissions shall apply.

(11) *‘Packaging rotogravure printing’’ means
rotogravure printing upon paper, paper board, metal foil,
plastic film, and other substrates, which are, in subsequent
operations, formed into packaging products and labels for
articles to be sold.

(12) “‘Publication rotogravure printing’’ means
rotogravure printing upon paper which is subsequently
formed into books, magazines, catalogues, brochures,
directories, newspaper supplements, and other types of
printed materials.

{13) “Flexographic printing”” means the application of
words, designs and pictures to a substrate by means of a
roll printing technique in which the pattern to be applied is
raised above the printing roll and the image carrier is made
of rubber or other elastomeric materials.

(14} “‘Rotogravure printing’’ means the application of
words, designs, and pictures to a substrate by means of a
roll printing technique which invoives intaglio or recessed
image areas in the form of cells.

(15) “Roll printing”” means the application of words,
designs and pictures to a substrate usually by means of a
series of hard rubber or steel rolls each with only partial
coverage.

(16) ““Specialty rotogravure printing”’ means all
rotogravure printing except packaging rotogravure and
publication rotogravure printing. It includes, but is not
limited to, rotogravure printing on paper cups and plates,
patterned giftwrap, wallpaper and floor coverings.

Section 3. Standard for Volatile Organic Compounds.
(1) No person shall cause, allow, or permit an affected
facility for publication rotogravure printing to discharge
into the atmosphere more than twenty-five (25) percent by
weight of the volatile organic compounds net input into the
affected facility.

(2) No person shall cause, allow, or permit an affected
facility for packaging rotogravure printing or speciaity
rotogravure printing to discharge into the atmosphere
more than thirty-five (35) percent by weight of the volatile
organic compounds net input into the affected facility.

(3) No person shall cause, allow, or permit an affected
facility for flexographic printing to discharge into the at-
mosphere more than forty (40) percent by weight of the
volatile organic compounds net input in the affected facili-
ty.

Section 4. Compliance. (1) In all cases the design of any
control system is subject to approval by the department.

(2) Compliance with the standard in Section 3 shall be
demonstrated by a material balance except in those cases
where the department determines that a material balance is
not possible. For those cases where a material balance is
not possible, compliance will be determined based upon an
engineering analysis by the department of: the control
system design, control device efficiency, control system
capture efficiency, and any other factors that could in-
fluence the performance of the system. If so requested by
the department, performance tests as specified by the
department shall be conducted in order to determine the ef-
ficiency of the control device.

(3) With the prior approval of the department, the
owner or operator may elect to effect such changes in the
affected facility as are necessary to qualify for an exemp-
tion under Section 6.

(4) Whenever deemed necessary by the department, the
department shall obtain samples of the inks used at an af-
fected facility to verify that the inks meet the requirements
in Section 6. The following methods of analyses, filed by
reference in 401 KAR 50:015, for inks shall be used as ap-
plicable except in those cases where the department deter-
mines that other methods would be more appropriate:

(a) ASTM D 1644-75 Method A;

(b) ASTM D 1475-60(74);

(c) ASTM D 2369-73; or

(d) Federal Standard 141 a, Method 4082.1.

Section 5. Compliance Timetable. The owner or
operator of an affected facility shall be required to com-
plete the following:

(1) Submit a final control plan for achieving compliance
with this regulation no later than April 15, 1981.

(2) Award the control system contract or the exempt
inks and any other accompanying process change contracts
no later than June 15, 1981.

(3) Initiate on-site construction or installation of emis-
sion control equipment or process changes for exempt inks
no later than December 1, 1981.

(4) On-site construction or installation of emission con-
trol equipment or process changes for exempt inks shall be
completed no later than December 1, 1982.

(5) Final compliance shall be achieved no later than
December 31, 1982.

Section 6. Exemptions. Any affected facility shall be ex-
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empt from the provisions of Section 3 if the printing
systems:

(1) Utilize a water-borne ink whose volatile portion con-
sists of seventy-five (75) volume percent water and twenty-
five (25) volume percent organic solvent (or a lower volatile
organic compound content) in all printing units;

(2) Achieve a seventy (70) volume percent overall reduc-
tion of solvent usage (compared to all solvent-borne ink
usage); or

(3) Utilize inks which, excluding water, contain sixty
(60) percent or more by volume non-volatile material as ap-
plied to the substrate.

Section 7. Variances. Variation with the standards and
limitations contained in this regulation, when supported by
adequate technical information, will be considered by the
department on a case-by-case basis to allow for
technological or economic circumstances which are unique
to a source.

JACKIE SWIGART, Secretary
ADOPTED: July 27, 1982
RECEIVED BY LRC: July 28, 1982 at4 p.m.

PUBLIC PROTECTION AND REGULATION CABINET

Department of Insurance
Amended After Hearing

806 KAR 7:090. Custodial accounts for investment
securities of insurance companies.

RELATES TO: KRS 304.7-360

PURSUANT TO: KRS 13.082, 304.2-110, 304.7-360

NECESSITY AND FUNCTION: KRS 304.7-360 re-
quires the Commissioner of Insurance to promulgate
regulations governing the deposit by insurers of securities
with clearing corporations, the Federal Reserve book-entry
system, or custodian banks.

Section 1. Definitions. Terms defined in KRS 304.7-360
shall have the same meaning when used herein.

Section 2. Standards for Custodial Agreements. Pur-
suant to KRS 304.7-360, an insurance company may pro-
vide by agreement for the custody of its securities with a
custodian bank meeting the qualifications set forth in Sec-
tion 3 of this regulation which securities may be held by the
custodian bank, its nominee, in a clearing corporation, or
in the Federal Reserve book-entry system. Such securities,
whether held by the custodian bank, its nominee, in a
clearing corporation, in the Federal Reserve book-entry
system, or in any combination of these entities, are refer-
red to herein as ‘“‘custodied securities.”” Any such agree-
ment shall contain provisions to comply with the following
standards:

(1) The agreement shall be in writing and shall be
authorized by a resolution of the Board of Directors of the
insurance company or of an authorized committee thereof.

(2) Certificated securities held by the custodian bank
may be so held separate from the securities of the custo-
dian bank and of all its other customers or in a fungible
bulk of securities as part of a Filing of Securities by Issue
(FOSBI) arrangement.

(3) Securities so held in a fungible bulk by the custodian
bank and securities in a clearing corporation or the Federal
Reserve book-entry system shall be separately identified on
the custodian bank’s official records as being owned by the
insurance company. Said records shall identify which
custodied securities are held by the custodian bank or by its
nominee and which securities are in a clearing corporation
or the Federal Reserve book-entry system. If the securities
are in a clearing corporation or the Federal Reserve book-
entry system, said records shall also identify where the
securities are and, if in a clearing corporation, the name of
the clearing corporation or, if held in nominee name, the
name of the nominee.

(4) All custodied securities that are registered shall be
registered in the name of the insurance company, in the
name of a nominee of the insurance company, in the name
of the custodian bank or its nominee, or, if in a clearing
corporation, in the name of the clearing corporation or its
nominee.

(5) Custodied securities shall be held subject to the in-
structions of the insurance company and shall be
withdrawable upon the demand of the insurance company.

(6) The custodian bank shall arrange for execution of
transactions in custodied securities in accordance with the
insurance company’s instructions and shall not exercise
discretionary authority to effect transactions in custodied
securities except in such limited or special circumstances as
the insurance company may authorize.

(7) The custodian bank shall be required to send or cause
to be sent to the insurance company a confirmation of all
transfers of custodied securities to or from the account of
the insurance company. In addition, the custodian bank
shall be required to furnish the insurance company with
reports of holdings of custodied securities at such times
and containing such information as may be reasonably re-
quested by the insurance company, but not less frequently
than monthly.

(8) During the course of the custodian bank’s regular
business hours, any officer or employee of the insurance
company, any independent accountant selected by the in-
surance company, or any representative of the Commis-
sioner shall be entitled to examine, on the premises of the
custodian bank, the custodian bank’s records relating to
custodied securities and the custodied securities, but only
upon furnishing the custodian bank with written instruc-
tions to that effect from an appropriate officer of the in-
surance company or the Commissioner.

(9) The custodian bank and its nominee shall be required
to send to the insurance company:

(a) All reports which they receive from a clearing cor-
poration or the Federal Reserve book-entry system on their
respective systems of internal accounting control; and

(b) Reports prepared by outside auditors with respect to
the respective systems of internal accounting control of the
custodian bank and its nominee pertaining to custodial
record keeping as the insurance company may reasonably
request from time to time.

(10) The custodian bank shall maintain records suffi-
cient to determine and verify information relating to
custodied securities that may be reported in the insurance
company’s annual statement and supporting schedules as
filed with various regulatory authorities and in connection
with any audit of the financial statements of the insurance
company.

(11) The custodian bank shall provide upon request ap-
propriate affidavits substantially in the form attached
hereto (Appendix A) with respect to custodied securities.
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(12) The custodian bank shall be obligated to indemnify
the insurance company for any loss of custodied securities,
except that the custodian bank shall not be so obligated to
the extent that such loss was caused by other than the
negligence or dishonesty of the custodian bank.

(13) In the event that there is a loss of custodied
securities for which the custodian bank shall be obligated
to indemnify the insurance company as provided in subsec-
tion (12) of this section, the custodian bank shall promptly
replace the securities or the value thereof and the value of
any loss of rights or privileges resulting from said loss of
securities.

{(14) The agreement may provide that the custodian bank
will not be liable for any failure to take any action required
to be taken under the agreement in the event and to the ex-
tent that the taking of such action is prevented or delayed
by war (whether declared or not and including existing
war), revolution, insurrection, riot, civil commotion, act
of God, accident, fire, explosion, stoppage of labor,
strikes or other differences with employees, laws, regula-
tions, orders or other acts of any governmental authority,
or any other cause whatever beyond its reasonable control.

(15) In the event that entry in a clearing corporation or
in the Federal Reserve book-entry system is gained through
a direct participant or a member bank, there shall be an
agreement between the custodian and the direct participant
or member bank under which the direct participant or
member bank shall be subject to the same liability for loss
of custodied securities as the custodian bank; provided,
however, that, if the direct participant or member bank
shall be subject to regulation under the laws of a jurisdic-
tion which is different from the jurisdiction the laws of
which regulate the custodian bank, the commissioner may
accept a standard of liability applicable to the direct par-
ticipant or member bank which is different from the stan-
dard of liability applicable to the custodian bank.

(16) The agreement must be terminable by the insurance
company on not more than thirty (30) days’ notice.

Section 3. Qualifications of Custodian Banks. Any
custodian bank selected by an insurance company to act as
custodian under an agreement authorized by KRS 304.7-
360 shall possess the following qualifications:

(1) Its custodial functions for the insurance company
shall be carried out under its trust department;

(2) It shall be audited annually by independent public ac-
countants whose audit report, together with the related
financial statements, and whose report on internal controls
are made available to the insurance company and the com-
missioner;

(3) It must be organized under the laws recognizing that
the custodied securities are “‘special deposits’’ rather than
“‘general deposits,”” remain the specific property of the in-
surance company, and are not subject to any creditor rela-
tionship of the custodian bank.

(4) It must maintain blanket bond coverage relating to
its custodial functions with limits equal to or exceeding
those suggested by the American Bankers Association.

(5) Its capital and surplus funds shall equal or exceed
$25,000,000 unless it is licensed and regulated by the Com-
monwealth of Kentucky, in which case its capital and
surplus funds shall equal or exceed $10,000,000; and

(6) It must have demonstrated sufficient experience in
handling custodial accounts.

Section 4. Effective Date. This regulation shall become
effective upon its approval pursuant to KRS Chapter 13.

APPENDIX A
CUSTODIAN AFFIDAVIT
STATE OF )
)} SS:
COUNTY OF )

, being duly sworn deposes and says
that he is of , a
banking corporation organized under and pursuant to the

laws of the with its principal place of
business at (hereinafter called the
“Bank”’):

That his duties involve supervison of activities of the
Bank as custodian and records relating thereto;

That the Bank is custodian for certain securities of
, having its principal place of business
at (hereinafter called the “‘insurance
company’’) pursuant to an agreement between the Bank
and the insurance company;

A. With respect to any securities entrusted to Bank’s
care and not redeposited elsewhere:

1. That the schedule attached hereto is a true and
complete statement of securities (other than those caused
to be deposited with The Depository Trust Company or
like entity or a Federal Reserve Bank under the Federal
Reserve book-entry procedure) which were in the custody
of the Bank for the account of the insurance company as of
the close of businesson ___________: that, unless other-
wise indicated on the schedule, the next maturing and all
subsequent coupons were then either attached to coupon
bonds or in the process of collection; and that, unless
otherwise shown on the schedule, all such securities were in
bearer form or in registered form in the name of the in-
surance company or its nominee or of the Bank or its
nominee, or were in the process of being registered in such
form; and

2. That the Bank as custodian has the responsibility
for the safekeeping of such securities as that responsibility
is specifically set forth in the agreement between the Bank
as custodian and the insurance company; and

B. With respect to any securities entrusted 1o Bank’s
care and redeposited with a clearing corporation:

I. That the Bank has caused certain of such securities
to be deposited with , and that the
schedule attached hereto is a true and complete statement
of the securities of the insurance company of which the
Bank was custodian as of the close of business on

, and which were so deposited on such date;

and

2. That the Bank as custodian has the responsibility
for the safekeeping of such securities both in the possession
of the Bank or deposited with a5 is
specifically set forth in the agreement between the Bank as
custodian and the insurance company; and

C. With respect to any securities entrusted to Bank’s
care and evidenced by a book entry at a Federal Reserve
Bank:

1. That it has caused certain securities to be credited
to its book-entry account with the Federal Reserve Bank of
. under the Federal Reserve book-entry
procedure; and that the schedule attached hereto is a true
and complete statement of the securities of the insurance
company of which the Bank was custodian as of the close
of business on which were in a ““General”
book-entry account maintained in the name of the Bank on
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the books and records of the Federal Reserve Bank of
P at such date; and
2. That the Bank has the responsibility for the
safekeeping of such securities both in the possession of the
Bank or in said ‘““General”’ book-entry account as is
specifically set forth in the agreement between the Bank as
custodian and the insurance company; and
That, to the best of his knowledge and belief, unless
otherwise shown on the schedules, said securities were the
property of said insurance company and were free of all
liens, claims or encumbrances whatsoever.

Subscribed and sworn to before me this ____ day
of , 19
(L.S.)
Vice President or other
authorized officer

DANIEL D. BRISCOE, Commissioner
ADOPTED: August 12, 1982

APPROVED: TRACY FARMER, Secretary
RECEIVED BY LRC: August 13, 1982 at 3 p.m.

Proposed Amendments

LEGISLATIVE RESEARCH COMMISSION
(Proposed Amendment)

1 KAR 3:005. Capital Construction and Equipment
Purchase Oversight Committee; procedure; records.

RELATES TO: KRS 45.750 to 45.800, [Executive
Order 80-285,] HB 931 (1980 Regular Session); HB 295
(1982 Regular Session)

PURSUANT TO: KRS 7.320, 13.082

NECESSITY AND FUNCTION: Implementation of
review procedure established under KRS 45.750 to 45.800,
[Executive Order 80-285,] HB 931 of the 1980 Regular
Session, HB 295 (1982 Regular Session).

Section 1. The following governs only those capital con-
struction projects estimated to cost $200,000 or more, and
those major items of equipment estimated to cost $50,000
or more, as provided by KRS 45.750 to 45.800.

Section 2. A permanent subcommittee of the Legislative
Research Commission, to be known as the Capital Con-
struction and Equipment Purchase Oversight Committee
(hereinafter, ‘‘committee’’), shall be composed of seven (7)
members which shall include members of the minority par-
ty as nearly proportional to their membership in the
General Assembly as mathematically possible.

(1) The Legislative Research Commission shall appoint
from the membership of the General Assembly to the com-
mittee:

(a) Four (4) members from the House of Represen-
tatives; and

(b) Three (3) members from the Senate.

(2) A quorum shall require at least four (4) members pre-
sent and the vote shall be by majority.

(3) The committee shall meet at least monthly at such
time and place as the chairman may determine.

(4) The members of the committee shall serve a term of
two (2) years.

(5) The members so appointed shall elect one (1) of their
members to serve as chairman.

(6) A vacancy shall be filled by the Legislative Research
Comission at its next regularly scheduled meeting after the
occurence of the vacancy. '

(7) The committee shall act on or review any construc-
tion project or proposed action on a project properly sub-
mitted, within thirty (30) days of its submission.

Section 3. For any action or proposed action on a pro-
ject to be reviewed by the committee at its next regularly
scheduled meeting, it must be submitted to the Legislative
Research Commission on or before the last day of the
month preceding the meeting. All projects received after
the end of the month will be deferred to the next regularly
scheduled meeting. [Within thirty (30) days after the
transfer of an amount equal to fifteen (15) percent or less
of the estimated cost of an authorized project from the
capital construction and equipment purchase contingency
fund to the allotment account of that project, the Depart-
ment of Finance shall report the transfer to the committee.
This report shall include documentation of:]

[(1) The amount transferred;]

[(2) The amount expended on the project prior to the
current biennium;]

[(3) The amount expended on the project during the cur-
rent biennium;]

[(4) All alterations made in the project since its con-
sideration by the General Assembly during the most recent
regular session; and]

[(5) All alterations planned for the project since its con-
sideration by the General Assembly during the most recent
regular session.]

Section 4. Transfers from a [the] capital construction
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and equipment purchase contingency account [fund] to the
allotment account of an authorized project of an amount
not greater than fifteen (15) percent [but not greater than
twenty-five (25) percent] of the estimated cost of that pro-
ject shall comply with the following procedure:

(1) Prior to the transfer the [Department of] Finance
and Administration Cabinet and/or the appropriate
university authority shall present the proposed transfer to
the committee for review.

(2) Information presented to the committee for its
authorized review of the proposed transfer shall include:

(a) The amount of the proposed transfer;

(b) Documentation of the necessity for the proposed
transfer;

(c) The amount expended on the project prior to the cur-
rent biennium;

(d) The amount expended on the project during the cur-
rent biennium;

(e} All alterations made in the project since its con-
sideration by the General Assembly during the most recent
regular session; and

(f) All alterations planned for the project since its con-
sideration by the General Assembly during the most recent
regular session.

(3) Within thirty (30) days after submission to the com-
mittee of a proposed transfer under Section 3, the commit-
tee shall determine whether the amount of the proposed
transfer:

(a) Is reasonable;

(b) Is consistent with KRS 45.770;

{c) Is necessary;

(d) Whether alterations made in the project materially
change the project as considered and authorized by the
General Assembly; and

{e) Whether alterations planned for the project will
materially change the project as considered and authorized
by the General Assembly.

{4) The Legislative Research Commission shall promptly
transmit the committee’s findings and determination con-
cerning a proposed transfer under Section 3 to the [Depart-
ment of] Finance and Administration Cabinet and/or ap-
propriate university official.

(5) The [Department of] Finance and Administration
Cabinet and/or appropriate university official shall pro-
mptly inform the committee in writing of its action on the
proposed transfer in light of the committee’s findings and
determination.

[(6) A determination or finding by the committee that a
proposed transfer under Section 3:]

[(a) Isnotreasonable;]

[(b) Isinconsistent with KRS 45.770;]

{(c) Isunnecessary; orj

[{(d) That an alteration already made in or planned for a
project materially changes the project as considered and
approved by the General Assembly, shall be transmitted,
along with the written response to the committee’s findings
or determination by the Department of Finance to the ap-
propriate interim joint committee, and to the General
Assembly when it next convenes, by the Legislative
Research Commission.}

Section 5. Transfer of an amount greater than fifteen
(15) [twenty-five (25)] percent of the estimated cost of a
project from a [the] capital construction and equipment
purchase contingency account [fund] to the allotment ac-
count of that project shall not be made unless the cost
overrun is due to an unforeseen decision by a federal or
state court or regulatory agency.

(1) Prior to the transfer the {Department of] Finance
and Administration Cabinet and/or appropriate university
official shall present the proposed transfer to the commit-
tee for review.

(2) Information presented to the committee for its
review of the proposed transfer shall include:

(a) The amount of the proposed transfer;

(b) Documentation of the necessity for the proposed
transfer;

(c) The amount expended on the project prior to the cur-
rent biennium;

(d) The amount expended on the project during the cur-
rent biennium;

(¢) All alterations made in the project since its con-
sideration by the General Assembly during the most recent
regular session;

(f) All alterations planned for the project since its con-
sideration by the General Assembly during the most recent
regular session; and

(g) Written certification by the Commissioner of the
Bureau of Facilities Management of the [Department of]
Finance and Administration Cabinet that the cost overrun
was due to an unforeseen decision by a federal or state
court or regulatory agency.

Section 6. An amount no greater than fifteen (15) [ten
(10)] percent of the estimated cost of a major item of
equipment as approved by the General Assembly may be
transferred from the capital construction and equipment
purchase contingency account [fund] to the allotment ac-
count of that item of equipment.

(1) Prior to the transfer the [Department of] Finance
and Administration Cabinet and/or appropriate university
official shall present the proposed transfer to the commit-
tee for review,

(2) Information presented to the committee for its
review of the proposed transfer shall include:

(a) The amount of the proposed transfer;

(b) Documentation of the necessity for the proposed
transfer;

(c) The amount expended on the project prior to the cur-
rent biennium;

(d) The amount expended on the project during the cur-
rent biennium;

(e) All alterations made in the item of equipment since
its consideration by the General Assembly during the most
recent regular session; and

(f) All alterations planned for the item of equipment
since its consideration by the General Assembly during the
most recent regular session.

(3) Within thirty (30) days after submission to the com-
mittee of a proposed transfer under Section 3, the commit-
tee shall determine whether the amount of the proposed
transfer:

(a) Is reasonable;

(b) Is consistent with KRS 45.770;

(c) Is necessary;

(d) Whether alterations made in the item of equipment
materially change the project as considered and authorized
by the General Assembly; and

(e) Whether alterations made in the item of equipment
will materially change the item of equipment as considered
and authorized by the General Assembly;

(4) The Legislative Research Commission shall promptly
transmit the committee’s findings and determination con-
cerning a proposed transfer under Section 3 to the [Depart-
ment of] Finance and Administration Cabinet.

(5) The [Department of] Finance and Administration
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Cabinet and/or appropriate university official shall pro-
mptly inform the committee in writing of its action on the
proposed transfer in light of the committee’s findings and
determination.

[(6) A determination or finding by the committee that a
proposed transfer under Section 3:]

[(a) Isnotreasonable;]

[(b) Is inconsistent with KRS 45.770;]

[{c) Isunnecessary; orl

[(d) That an alteration already made in or planned for
an item of equipment materially changes the item of equip-
ment as considered and approved by the General
Assembly, shall be transmitted, along with the written
response of the Department of Finance to the committee’s
findings or determination, to the appropriate interim joint
committee and to the General Assembly when it next con-
venes by the Legislative Research Commission.]

Section 7. An amount in excess of fifteen (15) [ten (10)]
percent of the estimated cost of a major item of equipment
shall not be transferred unless it is due to an unforeseen
decision by a federal or state court or regulatory agency.

(1) Prior to the transfer the [Department of] Finance
and Administration Cabinet and/or the appropriate
university official shall present the proposed transfer to the
comnmittee for review.

(2) Information presented to the committee for its
review of the proposed transfer shall include:

(a2) The amount of the proposed transfer;

(b) Documentation of the necessity for the proposed
transfer;

{c) The amount expended on the project prior to the cur-
rent biennium;

{(d) The amount expended on the project during the cur-
rent biennium;

{e) All alterations made in the project since its con-
sideration by the General Assembly during the most recent
regular session;

(f) All alterations planned for the project since its con-
sideration by the General Assembly during the most recent
regular session; and

{g) Written certification by the Commissioner of the
Bureau of Facilities Management of the [Department of]
Finance and Administration Cabinet and/or the ap-
propriate university official that the cost overrun is due to
an unforeseen decision by a federal or state court or
regulatory agency.

Section 8. A transfer from emergency repair,
maintenance and replacement fund to the allotment ac-
count of an emergency repair, maintenance or replacement
project shall be reported to the committee by the [Depart-
ment of} Finance and Administration Cabinet and/or the
appropriate university official within thirty (30) days of the
transfer. This report shall include certification and ex-
planation of the emergency by the Secretary of the
[Department of] Finance and Adu.inistration Cabinet.

Section 9. Each purchase of a major item of equipment
to be used for medical, scientific or research purposes that
is not specifically listed in the biennial budget report and
an appropriation act shall be reported to the committee
within thirty (30) days after the purchase. Each report shall
include:

(1) A description of the item;

{2} The purpose for which the item is to be used;

(3) A statement of the reasons the purchase was
necessary;

(4) The amount expended for the purchase of the item;
and

(5) The source or sources of the funds expended for the
purchase of the item.

Section 10. The committee shall make findings and
recommendations on the costs of state capital construction
projects based upon a review of:

(1) Charges to the state by contractors;

(2) Land acquisition costs;

(3) Costs and availability of materials;

(4) Cost and availability of labor; and

(5) Laws, regulations and purchasing procedures gover-
ning state projects, but not applicable to private sector
construction project.

Section 11. The Legislative Research Commission shall
maintain reports of:

{1) Purchases of major items of equipment used for
medical, scientific or research equipment;

(2) Transfers under Section §;

(3) Transfers from the emergency repair, maintenance
and replacement fund; and

(4) Committee findings or recommendations relating to
these purchases and transfers.

Section 12. Within thirty (30) days after the final accep-
tance of a project or major item of equipment, the
available balance in the project or equipment account shall
be transferred to the appropriate but unallotted account
within the capital construction fund. The account shall be
closed and within thirty (30) days following the closing of
the account the [Department of] Finance and Administra-
tion Cabinet and/or appropriate university official shall
report to the committee:

(1) Project or item account number and a brief descrip-
tion of the project or item;

(2) Date of final acceptance;

(3) Available balance in account on date of final accep-
tance;

(4) Amount transferred from account to appropriate but
unallotted account; and

(5) The date account was closed.

Section 13. Within thirty (30) days after purchase or
other acquisition of a major item of equipment under a
lease-purchase contract or agreement, or any arrangement
equivalent to a lease-purchase contract or agreement, the
[Department of] Finance and Administration Cabinet or
any agency division, bureau or other unit of state govern-
ment involved in such a purchase, shall report to the com-
mittee:

(1) A description of the equipment purchased;

(2) Date of purchase;

(3) Unit of state government for which the equipment
was purchased, will be used, or by which the equipment
was purchased;

(4) Copies of the voucher, dealer invoice, department in-
ventory log number; and

(5) Where the equipment will be used or its permanent
location.

Section 14. Upon the completion of the initial draft of a
prospectus for the issuance of bonds to be funded by the
Economic Development Bond Authorization established
by HB 931 (Part V, 1980 regular session) and HB 295 (Part
V, 1982 regular session) , the prospectus shall be submitted
to the committee.
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{1) Information submitted to the committee under this
section shall include a list of projects to be covered by the
issuance of bonds.

(2) Notice of the termination of a project or substitution
of a project reviewed by the committee under this section
shall be forwarded to the committee.

Section 15. Capital construction projects at institutions
of higher education that do not involve state or federal
funds, and are proposed to be authorized between regular
sessions of the General Assembly, shall be submitted to the
commiltee within thirty (30) days of the approval of these
projects by the Council on Higher Education and the
[Department of] Finance and Administration Cabinet. In-
formation submitted under this section shall include:

(1) Complete description of the project;

(2) Source of funding; and

(3) Source of operating and maintenance expenses after
completion.

Section 16. Funds advanced to projects authorized to be
financed by bond proceeds and funds advanced to finance
feasibility studies for projects as provided by HB 295 [931]
shall be reported to the committee. Within thirty (30) days
of the advancement of these funds a report shall be made
to the committee to include:

(1) Copy of the agency request;

(2) Estimated cost of the feasibility study or project;

{3) Amount of bond issue and date of issue; and

(4) Method of financing operating costs of projects.

Section 17. The following information concerning pro-
jects within the Governor’s recommended program ap-
proved by the General Assembly shall be forwarded to the
committee within thirty (30) days of determination by the
appropriate agency and the [Department of] Finance and
Administration Cabinet.

{1) The scope, estimated cost, starting date for construc-
tion, completion date, and the date set for bids on the pro-
ject; and

(2) Quarterly reports stating the percentage of comple-
tion of each project and the cost to date.

Section 18. The Department of Transportation shall
report monthly any emergency construction, new construc-
tion, or Improvement to its maintenance and eguipment
barns, district office buildings, storage sheds, and other
highway type buildings initiated each fiscal year, above
$100,000. Information submitted under this section to the
committee shall include:

(1) Complete description of the project;

(2) Estimated cost of the project by phase;

(3) Source of funding; and

(4) Estimated completion date.

VIC HELLARD, JR., Director
ADOPTED: August 11, 1982
RECEIVED BY LRC: August 12, 1982at 1l a.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Director, Legislative Research Commission, Capitol
Building, Frankfort, Kentucky 40601.
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TATURAL RESOURCES AND
{ Ew TAL PROTECTION CABINET
: for Environmental Protection
Division of Air Pollution
{Proposed Amendment)

Sieel plants using existing basic ox-

TC: KRS Chapter 224

PUR UANT TO: KRS 12.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the [Department for] Matural Resources and Environmen-
tal Protection Cabinet to prescribe regulations for the
prevention, abatement, and control of air pollution. This
regulation provides for control of emissions from steel
plants using existing basic oxygen process furnaces.

<

RELATES

Section 1. Applicability. Provisions of this regulation
are ap:‘vﬁ icable to the following affected facilities com-
'nemvd before the classification date defined below: basic

OXYgen Drocess ‘:' a» ¢s, associated metallurgical equip-
ment, and dust-handling equipment.

Section 2. Definit

and flux materials ‘imo a vessel and imroducing a high
volume of an oxygen-rich gas.

2) “D&s@-h&n@ﬁ ng equipmem means any equipment
used to handle particulate matter collected by a [the] con-
trol device [and loc r: d at or near the control device] for a
BOPF and/or associated equipment subject to this regula-
iion.

(3) “Control ice”” means the air pollution control
equipment used {o remove from the effluent gas stream,
particulaie matter generated by a BOPF and/or associated
equipment.

duction cycle’” means the operations re-
ice each batch of steel and includes the
functions: scrap preheating, scrap charg-
metal charging, oxygen blowing, dumping slag

*\
quired o prox
following
Hﬁé hot

rge’’ means the addition of steel scrap, molten

iron and | r} other materials into a BOPF [followed by

molten pig ironl.

(6) “Tap”” means the pouring of molten steel from a
BOPF.

a{”‘ “Shoy } a?S the building or bay which houses one

{1} or more BO
I‘km

{(8)
twe

s and associated merallurgical equip-

39

ty’’ means the arithmetic average of
oT more opacity observations of emissions
taken in accordance with Reference Method
; /5 CFR 60, filed by reference in 401
licable time periods.]
cation date’’ means June 11, 1973.
tallurgical equipment’’ means pro-
located in the shop used in conjunction
esulfurization of molten iron, hot metal
nsfer of slag and kish.

<

{ 5/ )
A'SSUCS' f

andard for Particulate Matter. (1) On and
on which the performance test required to be
5. R 61:005 is completed, no owner or
he provisions of this regulation shall
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cause to be discharged into the atmosphere from a basic
oxygen process furnace and/or associated metallurgical
equipment located in the same shop any gases which:

(a) Exit from a control device and exhibit opacity of
twenty (20) percent or more. The owner or operator may
elect to substitute an alternative opacity standard, in lieu of
the above opacity standard prescribed in this subsection,
provided that the following mass emissions standards are
not exceeded: [Exit from a control device and contain par-
ticulate matter in excess of .048 gr/dscf;]

1. A maximum particulate concentration of 0.030
gr/dscf from the control device associated with the BOPF
as measured only during the main oxygen blowing period;
and

2. A maximum particulate concentration of 0.010
gr/dscf from a control device associated with any other
BOPF shop metallurgical equipment as measured only dur-
ing operation of such equipment; or

[(b) Exit from a control device and exhibit opacity of
forty (40) percent or more;]

(b) [(c)] Exit from a shop, due to operations of a BOPF
and/or associated metallurgical equipment, and exhibit
opacity of twenty (20) [fifteen (15)] percent or more for
more than eleven (11) times as observed at fifteen (15) se-
cond intervals over a period of any sixty (60) consecutive
minutes. Reference Method 9 of Appendix A to 40 CFR
60, filed by reference in 401 KAR 50:015, shall be used for
determining opacity in this paragraph, except for averag-
ing time and number of observations.

(2) On and after the date on which the performance test
required to be conducted by 401 KAR 61:005 is completed,
no owner or operator subject to the provisions of this
regulation shall cause to be discharged into the atmosphere
from dust-handling equipment any gases which exhibit ten
(10) percent opacity or greater.

Section 4. Monitoring of Operations. The owner or
operator of an affected facility shall maintain a single time-
measuring instrument which shall be used in recording dai-
ly the time and duration of each steel production cycle, and
the time and duration of any diversion of exhaust gases
from the main stack servicing the BOPF.

Section 5. Test Methods and Procedures. (1) Reference
methods in Appendix A of 40 CFR 60, except as provided
under 401 KAR 50:045, shall be used to determine com-
pliance with the standards prescribed under Section 3 as
follows:

(a) Reference Method 5 for the concentration of par-
ticulate matter and associated moisture content;

(b) Reference Method 1 for sample and velocity
traverses;

(c) Reference Method 2 for velocity and volumetric flow
rate;

(d) Reference Method 3 for gas analysis; and

(e} Reference Method 9 for opacity determination for
emissions discharged through a control device and from
dust-handling equipment. For the purpose of this regula-
tion, opacity observation taken at fifteen (15) second inter-
vals immediately before and after a diversion of exhaust
gases from the stack may be considered to be consecutive
for the purpose of computing an average opacity for a six
(6) minute period. Observations taken during a diversion
shall not be used in determining compliance with the opaci-
ty standard.

(2) For Reference Method 5, the sampling for each run
shall continue for an integral number of cycles with total
duration of at least sixty (60) minutes. The sampling rate
shall be at least 0.9 dscm/hr (0.53 dscf/min) except that

shorter sampling times when necessitated by process
variables or other factors may be approved by the depart-
ment. For the purpose of testing the control device
associated with the BOPF a cycle shall start at the beginn-
ing of [either the scrap preheat or] the primary oxygen
blow and shall terminate at the end of the primary oxygen
blow [immediately prior to tapping].

(3) Sampling of flue gases during each steel production
cycle shall be discontinued whenever all flue gases are
diverted from the stack and shall be resumed after each
diversion period.

Section 6. Compliance Timetable. The owner or
operator of an affected facility shall demonstrate com-
pliance with Section 3(1) on or before December 31, 1982.
Compliance with all other provisions of this regulation
shall have been demonstrated on or before June 6, 1979.

Section 7. Variances. The department may grant a
variance from the control requirements of this regulation.
Requests for such a variance shall be supported by ade-
quate technical and economic documentation, provided
that any alternative strategy shall result in at least an
equivalent overall reduction in particulate emissions from
the source as would be required by this regulation.

JACKIE SWIGART, Secretary
ADOPTED: August 13, 1982
RECEIVED BY LRC: August 13, 1982 at 2 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Larry Wilson, Manager, Development and Evalua-
tion Branch, Division of Air Pollution Control, Fort
Boone Plaza, 18 Reilly Road, Frankfort, Kentucky 40601 .

PUBLIC PROTECTION AND REGULATION CABINET
Department of Alcoholic Beverage Control
{Proposed Amendment)

804 KAR 11:010. Equipment and supplies.

RELATES TO: KRS 244.500

PURSUANT TO: KRS 13.082, 241.060

NECESSITY AND FUNCTION: KRS 244.500 express-
ly prohibits any premiums, gifts or prizes for any purpose
in connection with the sale of malt beverages. Under the
authority of that general statute, this regulation contains
specific items which can be furnished to a retailer by a
brewer or distributor, and designates those items which
cannot be furnished to a retailer.

Section 1. A brewer or distributor may furnish the
following equipment to retail licensees that seil draft malt
beverages; tapping accessories, rods, vents, taps, hoses,
washers, couplings, vent tongues, check valves, and tap
knobs. When tap knobs, or similar devices, bearing brand
names are furnished they shall not be used to dispense malt
beverages of a different brand from that designated on the
knob. No other equipment may be furnished to retail malt
beverage licensees.

Section 2. A brewer or distributor may furnish vats,
tubs, [or] tanks, or portable dispensing units to special
temporary licensees, picnics, bazaars and carnivals. The
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equipment may [shall not] bear a tradename, trademark,
trade slogan or a facsimile of a product, container or
display, associated with a particular brand that is visible to
the consumer.

Section 3. A brewer or distributor is prohibited from
supplying coil-cleaning service to a retailer either directly
or indirectly.

RICHARD H. LEWIS, Commissioner
ADOPTED: August9, 1982
APPROVED: TRACY FARMER, Secretary
RECEIVED BY LRC: August13, 1982at9a.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Commissioner, Alcoholic Beverage Control Board,
123 Walnut Street, Frankfort, Kentucky 40601.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance
{Proposed Amendment)

806 KAR 2:080. Public hearings.

RELATES TO: KRS 304.2-330

PURSUANT TO: KRS 13.082, 304.2-110

NECESSITY AND FUNCTION: KRS 304.2-110 pro-
vides that the Commissioner of Insurance may make
reasonable rules and regulations necessary for or as an aid
to the effectuation of any provision of the Kentucky In-
surance Code. This regulation sets out basic procedures for
public hearings before the commissioner.

Section 1. Public hearings shall proceed as in Sections 2
and 3 unless the hearing officer, for special reasons, other-
wise directs.

Section 2. Preliminary Matters. (1) Upon timely written
application showing good cause therefor, filed with the
commissioner at least forty-eight (48) hours prior to the
hearing dates, the commissioner may permit any person
who has a valid interest in the proceeding to intervene, ap-
pear, and be heard, at the meeting.

(2) Formal rules of pleading or evidence will not be
observed unless agreed to by all parties to the hearing.
Upon proper notice, depositions may be taken and in-
troduced as evidence.

(3) Motions relating to procedural matters may be made
at any time before or during the hearing.

{(4) Amendments to or data supplementing rate or form
filings may be made at any time before or during the hear-
ing. The hearing officer, in his discretion, may deem such
amendments or supplementing data to be of such
significance as to constitute a new filing so that statutory
requirements as to time will begin to run from the time of
submission of such amendments or supplementing data.

(5) A hearing docket will be maintained by the depart-
ment for public inspection in which will be recorded, in
summary form, each step taken in regard to hearings
before the Commissioner of Insurance.

(6) A mailing list for hearing notices will be maintained
by the department with an annual charge of twenty-five

dollars ($25) for subscription rights thereto.

Section 3. Order of Proceeding. (1) Appearances will be
entered for the record.

(2) Each person who proposes to testify will be identified
and sworn.

(3) The Department of Insurance will introduce the
documents constituting the filing or other matter to be con-
;idered at the hearing into the record to be marked as ex-

ibits.

(3) The hearing officer will rule on motions theretofore
made.

(5) Parties having the burden of proof in regard to the
filing or other matters to be considered at the hearing, in
the order in which the applications have been filed, may
briefly state their position and the evidence by which they
expect to sustain it.

(6) Parties in opposition, in the order in which their ap-
plications have been filed, may then briefly state their posi-
tion and the evidence by which they expect to sustain it.

(7) The party on whom rests the burden of proof must
first produce his evidence. Upon the completion of the
testimony of each witness, such witness may be cross-
examined by other parties and by the Department of In-
surance. The party in opposition will then produce his
evidence. Upon the completion of the testimony of each
witness, such witness may be cross-examined by other par-
ties and by the Department of Insurance. The party who
begins the case must ordinarily exhaust his evidence before
the other begins. The parties will then be confined to rebut-
ting evidence, unless the hearing officer permits them to
offer evidence in chief.

(8) Counsel shall have the right, at any time, for good
cause shown, to move to strike evidence which is not ger-
mane to the hearing.

(9) Parties desiring to preserve demonstrative evidence
in or as an attachment to the record shall so indicate prior
to its introduction and shall, if reasonably possible, offer
photographic or other reproduction of the exhibit if it is
cumbersome in size.

(10) The parties may submit or argue the case. In the
argument, the party having the burden of proof shall have
the conclusion and the party in opposition the opening. If
numerous parties desire to speak, the hearing officer shali
arrange the relative order of argument.

(11) Members of the public at large deserving to be
heard shall be permitted to make statements for the record
and to file petitions or communications germane to the
matter at issue, but they shall not be permitted to otherwise
participate unless they shall have first attained the status of
a formal party by intervention pursuant to Section 2(1) of
this regulation.

(12) The hearing officer, in his discretion, may continue
any hearing for the purpose of receiving additional
evidence or argument in the form of written briefs.

(13) Any public hearing held pursuant to the provisions
of KRS Chapter 304 shall not be deemed to be terminated
until the commissioner has received the complete record of
the hearing (including but not limited to the hearing of-
ficer’s proposed findings of fact and conclusions of law
and any exceptions thereto filed by the parties), as well as
any additional evidence or briefs required by the commis-
sioner to be filed in the record, whichever later occurs.

(14) The proposed findings of fact and conclusions of
law of a hearing officer appointed by the commissioner
must be filed with the department no later than fourteen
(14) days after the receipt of the court reporter’s transcript
of any hearing over which the hearing officer had presided
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and which is the subject of the proposed findings of fact
and conclusions of law.

DANIEL D. BRISCOE, Commissioner

ADOPTED: July 14, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: August 10, 1982 at i0a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Daniel D. Briscoe, Commissioner, Kentucky Depart-
ment of Insurance, P.O. Box 517, Frankfort, Kentucky
40602.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance
(Proposed Amendment)

806 KAR 2:090. Fee for collecting city or urban county
government insurance tax.

RELATES TO: KRS 91A.080(92.285]

PURSUANT TO: KRS 13.082, 304.2-110

NECESSITY AND FUNCTION: KRS 304.2-110 pro-
vides that the Commissioner of Insurance may make
reasonable rules and regulations necessary for and as an
aid to the effectuation of any provision of the Kentucky In-
surance Code. This regulation provides for a reasonable
collection fee to be charged by an insurance company or its
agent for collecting or remitting to a city or urban county
government such taxes or fees required by its ordinances
for the privilege of engaging in the business of insurance
within that city or urban county government.

Section 1. A reasonable collection fee shall be an
amount equal to thirty percent (30%) of the license fee or
tax collected and remitted to the city or urban county
government or two percent (2%) of the premium subject to
the license fee or tax, whichever is less. The license fees or
taxes to be collected and remitted may be rounded off to
the nearest whole dollar.

DANIEL D. BRISCOE, Commissioner

ADOPTED: August 12, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: August 13, 1982 at3 p.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Daniel D. Briscoe, Commissioner, Kentucky Depart-
ment of Insurance, P.O. Box 517, Frankfort, Kentucky
40602.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance
(Proposed Amendment)

806 KAR 2:095. Accounting and reporting requirements
for collecting insurance tax.

RELATES TO: KRS 91A.080[92.285]

PURSUANT TO: KRS 13.082, 304.2-110

NECESSITY AND FUNCTION: KRS 304.2-110 pro-
vides that the Commissioner of Insurance may make

reasonable rules and regulations necessary for and as an
aid to the effectuation of any provision of the Kentucky In-
surance Code. This regulation provides for the accounting
and reporting procedures to be used by every insurance
company or its agent, to which this regulation applies, for
the collection and reporting of the fees or taxes and the col-
lection fee herein provided by ordinance of a city or urban
county government for engaging in the business of in-
surance therein.

Section 1. Every insurance company to which this Act
applies shall provide, in accordance with the ordinance of
each city or urban county government, an accounting, to
the commissioner, only on a form to be prescribed by the
commissioner, with a copy or abstract thereof to each such
governmental unit, which shall include all premiums col-
lected for which the tax or license fee is payable together
with the amount of such tax or license fee collected and
remitted to each city or urban county government. Every
such insurance company shall maintain records which shall
be adequate to substantiate such accounting. The accoun-
ting required herein shall be filed with the commissioner
and each such city or urban county government on of
before April 1 of each year following the calendar year to
which the accounting applies.

DANIEL D. BRISCOE, Commissioner

ADOPTED: August 12, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: August 13, 1982 at3 p.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Daniel D. Briscoe, Commissioner, Kentucky Depart-
m&xgzof Insurance, P.O. Box 517, Frankfort, Kentucky
4 .

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance
(Proposed Amendment)

806 KAR 14:080. Premium must show municipal taxes.

RELATES TO: KRS 304.14-030

PURSUANT TO: KRS 13.082, 304.2-110

NECESSITY AND FUNCTION: KRS 304.2-110 pro-
vides that the Commissioner of Insurance may make
reasonable rules and regulations necessary for or as an aid
to the effectuation of any provision of the Kentucky In-
surance Code. This regulation requires that policies issued
for the first time must contain a notice that the premium
charged includes a municipal or county fee or tax.

Section 1. Whenever by city ordinance or by county
fiscal court resolution a fee or tax is imposed upon insurers
for the privilege of engaging in business in said county or
city, the premium charge shall make provision for such fee
or tax. The amount of such fee or tax may, at the option of
the insurer, be shown on the policy.

Section 2. Each policy issued to an insured for the first
time shall include a notice that the premium includes a
charge for the fee or tax. Such notice shall be placed upon
the title sheet of the policy by use of a typewriter, stamp,
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sticker or any reasonable means approved by the commis-
sioner. Such notice may, at the option of the insurer, be
placed on renewal certificates and billings issued subse-
quent to the original policy.

Section 3. In accordance with KRS 91A.080 [92.285],
the governmental unit which has imposed such a tax shall
file a copy of such ordinance or resolution, and any
amendments thereto, with the Commissioner of Insurance.

DANIEL D. BRISCOE, Commissioner

ADOPTED: August 12, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: August 13, 1982 at 3 p.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Daniel D. Briscoe, Commissioner, Kentucky Depart-
rrz)em of Insurance, P.O. Box 517, Frankfort, Kentucky
40602.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance
(Proposed Amendment)

806 KAR 39:030. Kentucky no-fault rejection form.

RELATES TO: KRS 304.39-060

PURSUANT TO: KRS 13.082, 304.2-110, 304.39-300

NECESSITY AND FUNCTION: KRS 304.39-060 re-
quires the Department of Insurance to prescribe a form
whereby any person may reject limitations on his tort
rights and liabilities. This regulation prescribes such form
and its use.

Section 1. Any person may refuse to consent to the
limitation of his tort rights and liabilities by filing with the
Department of Insurance a Kentucky No-Fault Rejection
Form which is made a part of this regulation (Ky. NF 1), as
Appendix A.

_Section 2. Members of the same household may in-
dicate their rejections on the same form, but each in-

dividual must execute the form on his own behalf unless he
is under legal disability.

Section 3. Where a guardian or committee has been ap-
pointed for a person under a legal disability, in order to re-
ject, the guardian or committee must execute the rejection
on behalf of the ward.

Section 4. A rejection for a minor under eighteen (18)
years of age must be executed by a parent, if there is no
guardian or committee.

Section 5. A rejection is effective upon receipt by the
Department of Insurance, and remains effective for five (5)
years from the date unless revoked by submission of such
revocation of the rejection on the form made a part of this
regulation, or is superseded by the filing of a subsequent
rejection form. The Department of Insurance shall main-
tain sufficient data to assure its capacity to notify each per-
son who has rejected limitations on his tort rights and
liabilities sixty (60) days prior to the expiration of the most
current rejection.

Section 6. Each policyholder of an automobile liability
insurance policy must send to his insurance company a
copy of any rejection form filed with the Department of
Insurance, invelving any member of his household who is
not himself a policyholder.

Section 7. Motorcycles. (1) Motorcycle owners/
operators shall be furnished the Kentucky No-Fault Rejec-
tion Form (Appendix A) with each policy providing
coverage with respect to accidents arising from the
maintenance, ownership, or use of a motorcycle.

(2) Insurers may use a form other than the Kentucky No-
Fault Rejection Form if such other form is filed with and
approved by the commissioner.

‘ DANIEL D. BRISCOE, Commissioner

ADOPTED: July 14, 1982

APPROVED: TRACY FARMER, Secretary

RECEIVED BY LRC: August 13, 1982 at 3 p.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Daniel D. Briscoe, Commissioner, Kentucky Depart-
ment of Insurance, P.O. Box 517, Frankfort, Kentucky
40602.

(See Appendix A to 806 KAR 39:030 on following page.)
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KENTUCKY NO-FAULT f APPENDIX A
REJECTIOMFORM

ingurance Oapt. Use Only ’ Ingurance Dept. UssOaly

ACCEPTANCE OF NO-FAULT INSURANCE DENIES THE APPLICANT THE RIGHT TO SUE A NEGLIGENT MOTORIST UNLESS
CERTAIN REQUIREMENTS CONTAINED IN THE POLICY OF INSURAMNCE ARE MET. YOU AND ANY MEMBER OF YOUR
HOUSEHOLD CANM RETAIN THE RIGHT TO SUE AND GIVE UP THE NQ-FAULT BENEFITS BY COMPLETING THIS FORM AND
MAILING IT TO THE DEPARTMEMT OF INSURANGE, FRANKFORT, KENTUCKY 40601.

0O NOT COMPLETE THIS FORM !f 21l membars of the heusehoid went 19 accept benefits of the Ne-Fault Law in return for glving up some
rights (o sue.

Any membar of the household who dogs not accept-the Neo-Faull beneflts, must complete this form.

The peiicyhcider and the following members of 1his household have decided on the OFTION NUMBER enters in the biesk by thelr namad.
Esch member of the househoid has a choice.

_Q_PI‘IM - Indicate option selection number in the box next to your name.
1. | want {o keep my right to sue or be sued 3o | raject my Mo-Fault baneflts.
2. 1 aceept my No-Feuit benefits but other members of the househoid want o kesp their right 0 sue or 0 De sued.
3. Astomy ownaership and operation of molorcycies enly, | want to kesp my right to sus or be susd so | rejest my No-Fault benaiiis.
4. | previgusly reojected my No-Fauit beneflts and | want to cancal that rejestlon.

POLICYHOLDER AND CTHER MEMBERS OF THE HOUSEHOLD

CPFTION SELECTION

D Pollcyholder Name In Full (Type or Print) ~ Date of Birth Signaiure
D Sec. See. Ne.

Mame In Full (Type or Print) Date of Blrth Signaturs (Person, Parent, Guardlan)
D Soe.. Sez. MNao.

Name in Full (Type or Print) Date of Birth Signaturs (Person, Parent, Guardian)
D See. See. No.

Name in Full (Type or Print) Date of Birth Signature (Psrson, Parsnt, Guardian)
D Soe. Ses. Ne.

Mame in Full (Type or Print} Date of Birth Slanature (Person, Parent, Guerdian)
D ’ Soe. Sec. Ne.

Mame in Full (Type or Print) : Date of Birth Signature (Perzon, Parent, Guardian)

- Soc. Sec. No.

Address Strest or Route City o County Zip Code
Insurancs Company Policy Number Date Signed

NOTE. MAILING INSTRUCTIONS.
1. White copy to be mailed to Kentucky Department of Insurancs.
2. Ysilow copy to be mailed {0 your.insurancs company.

3. Plnk copy to be mailed to your insurancs agent.
4. Gold copy to ba kept for your record.

Ky. NF 1 (7-75)
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CABINET FOR HUMAN RESOURCES
Department for Health Services
(Proposed Amendment)

902 KAR 4:030. Tests for inborn errors of metabolism.

RELATES TO: KRS 214.155

PURSUANT TO: KRS 13.082, 194.050, 211.090

NECESSITY AND FUNCTION: The Cabinet [Depart-
ment] for Human Resources is authorized by KRS 214.155
to require infants to be tested for inborn errors of
metabolism, including but not limited to phenylketonuria
(PKU), and to establish a schedule of fees to cover the ac-
tual costs to the Cabinet for testing samples for errors of
inborn metabolism. The purpose of this regulation is to re-
quire infants to be tested for phenylketonuria (PKU),
galactosemia, and hypothyroidism, which are inborn er-
rors of metabolism, and to establish the schedule of fees to
cover actual costs of testing.

Section 1. Tests for Inborn Errors of Metabolism for
Newborn Babies. (1) Except as otherwise provided in KRS
214.155(2), the administrative officer, or other person in
charge of the hospital or other institution caring for infants
twenty-eight (28) days or less of age and the attending
physician or midwife shall cause to have administered to
every such infant in its or his care a blood test to detect
phenylketonuria, galactosemia, and hypothyroidism. In
the event a baby is not born in a hospital or institution, the
attending physician or midwife shall be solely responsible
for causing such teststo be administered.

{2) Hospitals and institutions may submit blood samples
to the Cabinet [Department] for Human Resources,
Department [Bureau] for Health Services, Laboratory Ser-
vices, 275 East Main Street, Frankfort, Kentucky 40621,
[where tests shall be performed without charge] or in lieu
thereof conduct their own testing program, in which event
the cabinet [department] shall be notified and the
laboratory procedures approved. A private laboratory
shall be required by the cabinet [department] to
demonstrate its proficiency in the performance of such
tests. Positive results of such tests shall be reported within
twenty-four (24) hours to the cabinet [department] and to
the attending physician.

(3) Fees are to be assessed for each test according to the
following schedule:

PKU only $ 2.25 per test
Galactosemia only § 2.00 per test
Hypothyroidism $ 5.75 per test

Combination test for all three $10.00 per test

All fees due the Cabinet for Human Resources shall be col-
lected through a prepaid stamp system.

DAVID T. ALLEN, Commissioner
ADOPTED: August 13, 1982
APPROVED: W.GRADY STUMBO, Secretary
RECEIVED BY LRC: August 13, 1982 at 4:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Secretary, Cabinet for Human Resources, 275 East
Main Street, Frankfort, Kentucky 40621.

Proposed Regulations

DEPARTMENT OF STATE
Division of Corporations

30KAR 1:030. Business address.

RELATES TO: KRS Chapters 2714, 272, 273, 274

PURSUANT TO: KRS 13.082

NECESSITY AND FUNCTION: To codify as a regula-
tion the needed information of the business address of each
corporation transacting business in the Commonwealth.
The business address is needed to determine if a new cor-
poration will have its principal place of business near an
existing corporation with a similar name. It is also needed
for service of process of corporations which no longer have
a designated process agent listed with the corporation divi-
sion of the Secretary of State’s QOffice.

Section 1. A newly formed corporation shall have in its
articles of incorporation, in addition to its registered office
address, a business address which shall be the principal
place of business of the corporation; should such address
be undetermined when the articles of Incorporation are
filed, the articles shall state in which county the principal
place of business will be located.

_ Section 2. Corporations presently transacting business
in Kentucky on the effective date of this regulation are not
required to amend their articles to include the business ad-

dress. Such corporations shall include the business address
on the next annual report which they submit to the Office
of the Secretary of State.

FRANCES JONES MILLS, Secretary of State
ADOPTED: July 23, 1982
RECEIVED BY LRC: July 23, 1982 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Gary D. Payne, Office of Secretary of State, Capitol
Building, Frankfort, Kentucky 40601.

STATE BOARD OF ELECTIONS
31 KAR 1:030. Medical emergency special ballot.

RELATES TO: KRS 117.075

PURSUANT TO: KRS 117.015

NECESSITY AND FUNCTION: This regulation sets
forth the procedure to be followed by voters who have a
medical emergency within seven (7) days of an election and
desire to vote by special ballot.

Section 1. A voter who qualifies to apply for a medical
emergency special ballot must use the application provided
by the county clerk. Such application shall set forth the
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following: applicant’s name; precinct or ward; county or

~ city of residence; political party if applicable; the date of

the election in which the ballot will be used; the name of
the qualified person who will receive the ballot, if not the

applicant. The application shall be signed by the applicant
and notarized.

Section 2. The state Board of Elections will cause to be
printed the applications for medical emergency special

ballots and will supply the applications to the county
clerks.

Section 3. The application will be issued by the county
clerk to the applicant or a qualified person named by the
applicant. A qualified person must be the applicant’s
spouse, parent or child.

Section 4. Only the applicant or qualified person shall
receive the special ballot after the completed application
has been returned to the county clerk.

Section 5. The special ballot must be returned by mail
or in person by the applicant or the applicant’s spouse,
parent or child.

BRADY A. MIRACLE, Executive Director
ADOPTED: August 11, 1982
RECEIVED BY LRC: August 13,1982 at4 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Gary D. Payne, State Board of Elections, Office of

the Secretary of State, Capitol Building, Frankfort, Ken-
tucky 40601.

REVENUE CABINET
103 KAR 40:035. Alcoholic beverages; tax exemptions.

RELATES TO: KRS 243.710, 243.720, 243.884

PURSUANT TO: KRS 13.082, 131.130

NECESSITY AND FUNCTION: To clarify the ap-
plication of taxes imposed pursuant to KRS Chapter 243 to
alcoholic beverage sales to federal agencies and instrumen-

talities, including sales which occur on federal military
reservations.

_ Section 1. Sales of alcoholic beverages to agencies and
m§t_rumentaht1es of the federal government, including the
military, are not subject to the case sales tax, the gallonage

tzi)é or the wholesale sales tax levied under KRS Chapter

Section 2. 103 KAR 40:030, Malt beverage tax, is
hereby repealed.

RONALD G. GEARY, Secretary of Revenue
ADOPTED: July 28, 1982

RECEIVED BY LRC: July 29, 1982 at3 p.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Secretary of Revenue, Capitol Annex Building,
Frankfort, Kentucky 40620.

COMMERCE CABINET
Department of Fish and Wildlife Resources

301 KAR 2:044, Taking of migratory wildlife.

RELATES TO: KRS
150.330, 150.340, 150.360

PURSUANT TO: KRS 13.082

NECESSITY AND FUNCTION: In accordance with
KRS 150.015, this regulation is necessary for the continued
protection and conservation of the migratory birds listed
herein, and to insure a permanent and continued supply of
the wildlife resource for the purpose of furnishing sport
and recreation for present and future residents of the state.
The function of this regulation is to provide for the pru-
dent taking of migratory wildlife within reasonable limits
based upon an adequate supply.

150.300, 150.305, 150.320,

Section 1. Seasons. (1) Doves: September 1 through Oc-
tober 16; December 1 through December 24.

(2) Woodcock: October 2 through December 5.

(3) Common snipe: October 2 through December 5.

(4) Experimental September duck: September 8 through
September 12.

Section 2. Limits.

Species Bag Limits  Possession Limits
Doves 12 24
Woodcock 5 10
Common snipe 8 16
Experimental Sep- *4 *8

tember duck, wood
duck, teal and other
ducks

*Daily bag limit is four (4) ducks, no more than one (1) of
which may be a species other than teal or wood duck, and
the possession limit is double the daily bag limit.

Section 3. Bag and Possession Limits. (1) After two (2)
or more days of shooting, possession limits apply to
tralr(lisporting, but do not permit a double bag limit in the
field.

(2) The above species (except doves) dressed in the field,
or being prepared for transportation, must have one M)
fully feathered wing or head attached to the bird for iden-
tification purposes. For further information on the above
specie%, consult Title 50, Code of Federal Regulations,
Part 20.

Section 4. Shooting Hours. (1) Doves: from twelve (12)
o’clock noon until one-half (¥4) hour before sunset prevail-
ing time.

(2) Common snipe and woodcock: from one-half (2)
hour before sunrise to sunset prevailing time.

(3) Experimental September duck: sunrise to sunset
prevailing time.

Section 5. Free Permit for Experimental September
Duck Season. Persons hunting during the experimental
September duck season should obtain a free permit from
any conservation officer or other authorized agents before
hunting. The free permit contains a request for harvest in-
formation to be furnished on a self-addressed, stamped
post card.

Section 6. Falconry Hunting. The wildlife species listed
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in this regulation may be pursued and taken by a licensed
- falconer with any legal hunting raptor during the regular
hunting dates listed for each species. All bag and posses-
sion limits apply to falconry hunting.

Section 7. Exceptions to Statewide Migratory Bird
Seasons on Specified Wildlife Management Areas. Unless
excepted below, all sections of this regulation apply to the
following areas:

(1) Ballard Wildlife Management Area, located in
Ballard County:

{a) Doves: September 1 through October 14. No
firearms permitted on this area except during shooting

hours.

"~ {(b) Woodcock and snipe: Seasons closed.

(2) West Kentucky Wildlife Management Area, located
in McCracken County: Doves: September 1 through Oc-
tober 16.

(3) Central Kentucky Wildlife Management Area,
located in Madison County:

(a) Doves: September 1 through October 16.

{b) Woodcock and snipe: Seasons closed.

(4) Curtis Gates Lloyd Wildlife Management Area,
located in Grant County: Doves: September 1 through Oc-
tober 14.

(5) Land Between the Lakes Wildlife Management Area,
located in Lyon and Trigg Counties:

(a) Doves: September 1 through September 30;
December 1 through December 24.

(b) Woodcock and snmipe: December 1
December 5.

(6) Fort Campbell Wildlife Management Area, located
in Christian and Trigg Counties: :

(a) Doves: September 1 through September 24;
September 25 through October 16 in designated areas only;
December 1 through December 3; December 4 through
December 24 in designated areas only.

(b) Shooting hours for doves: from twelve (12) o’clock
noon until sunset prevailing time.
(c) Woodcock and snipe:

December 3.

(7) Closed areas: The hunting of doves, woodcock, com-
mon snipe, and ducks is prohibited on the following
wildlife management areas: Grayson Wildlife Management
Area, located in Carter and Elliott Counties; Beaver Creek
Wildlife Management Area, including all private in-
holdings, located in Pulaski and McCreary Counties:
Robinson Forest Wildlife Management Area, located in
Breathitt, Perry, and Knott Counties; Redbird Wildlife
Management Area, including all private inholdings,
located in Leslie and Clay Counties; Dewey Lake Wildlife
Management Area, located in Floyd County; Cane Creek
Wildlife Management Area, including all private in-
holdings, located in Laurel County; Mill Creek Wildlife
Management Area, located in Jackson County.

through

November 25 through

CARL E. KAYS, Commissioner

ADOPTED: Junell, 1982

APPROVED: CHARLES E. PALMER, JR., Chairman

RECEIVED BY LRC: July 28, 1982 at 10 a.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: The Commissioner, Department of Fish and Wildlife
Resources, Arnold L. Mitchell Building, No. | Game Farm
Road, Frankfort, Kentucky 40601 .

ENERGY AND AGRICULTURE CABINET
Department of Agricuiture
Division of Weights and Measures

302 KAR 35:060. Contracts.

RELATES TO: KRS 251.480

PURSUANT TO: KRS 13.082, 251.420

NECESSITY AND FUNCTION: Establishes the
minimum provisions for forward pricing and storage con-

tracts used by grain storage establishments licensed under
KRS Chapter 251.

Section 1. (1) All contracts under which grain is stored
or sold on a forward pricing (delayed pricing) basis shall be
in writing and in a form approved by the Kentucky State
Department of Agriculture, Division of Weights and
Measures. Such forms shall at a minimum provide:

(@) Terms sufficient to comply with relevant re-
quirements of KRS Chapter 355.

(b) The following language in bold type not less than
twelve (12) points in size located on the face of the con- -
tract:

“In selling commodities under this agreeement, I, the
seller, fully understand that I am transferring title to the
undersigned buyer upon delivery, and that after delivery I
am an unsecured creditor of the buyer for the market value
of commodities so delivered until the price is established
and settlement is completed. If the buyer defaults in his
obligation for settlement I am a common (unsecured)
creditor of the buyer for the value of commodities not set-
tled for.”

(2) Applicants for a grain storage establishment license
or renewal of a grain storage establishment license shall
submit with the application all forms of contracts used by
the grain storage establishment for storage or forward pric-
ing (delayed pricing) of grain unless the only contracts
utilized for storage or forward pricing (delayed pricing) of
grain are standard forms approved and supplied by the
Kentucky Department of Agriculture.

(3) A grain storage establishment may store grain under
a warehouse receipt as defined in XRS 355.7-101 et seq.
without such prior approval of such contract or receipt.

(4) A grain storage establishment may until June 30,
1983, comply with the provisions of paragraph (b) of
subsection (1) by attaching security to the statement re-
quired in paragraph (b) of subsection (1) to a preprinted
contract otherwise approved by the department under the
provisions of paragraph (a) of subsection (1).

(5) Forms appended hereto are approved for use in
storage or forward pricing (delayed pricing) of grain and
need not be submitted for approval.

ALBEN W. BARKLEY, II, Commissioner
ADOPTED: August 11, 1982
RECEIVED BY LRC: August 11, 1982 at 10 a.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Department of Agriculture, Alben W. Barkley, 1I,
Commissioner, 7th Floor, Capital Plaza Tower,
Frankfort, Kentucky 40601.

(See Appendix A to 302 KAR 35:060 on following page)
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APPENDIX A

DELAYED PRICE AGREEMENT

DATE:

Commodities under agreement:

Agreement No.

It is hereby agreed that I, the undersigned seller, may from time to time, by my own choice, sell and deliver to the
undersigned buyer, agricultural commodities as listed above, on which the price is to be established at a later date. I pledge
that the commodities delivered pursuant to this agreement shall be free of any lien or encumbrance.

In selling commodities under this agreement, I, the seller, fully understand that I am transferring title to.t.he
undersigned buyer upon delivery, and that after delivery I am a creditor of the buyer for the market value of commodities
so delivered until the price is established and settlement is completed. If the buyer defaults in his obligation for settiement I
am a common (unsecured) creditor of the buyer for the value of commodities not settled for.

Upon demand by the seller, the buyer is obligated to pay his regular bid price upon the date of demanfi f(_)r the
commodities being priced by the seller which have been delivered under this agreement, less any service.charge. which is d}xe
and payable to the buyer. The buyer shall pay the same price as he is bidding for like commodities being delivered to him

for sale on that date by other sellers.

For services rendered in connection with this agreement the seller shall be liable to the buyer for delayed price

charges as printed on the back of the scale ticket.

Each scale ticket, which is marked for delayed price, hereby becomes a part of this agreement.

Seller

Buyer

Address

Address

Authorized Signature

ENERGY AND AGRICULTURE CABINET
Department of Agriculture
Division of Weights and Measures

302 KAR 35:070. Bookkeeping.

RELATES TO: KRS 251.480

PURSUANT TO: KRS 13.082, 251.420

NECESSITY AND FUNCTION: The General
Assembly enacted legislation in 1982 which requires all
grain storage establishments to utilize the bookkeeping
system approved by the Department of Agriculture. This
regulation implements that law.

Section 1. All books and records of grain storage
establishments located within the Commonwealth of Ken-
tucky and licensed by the Commonwealth of Kentucky
must maintain all books and records utilizing generally ac-
cepted accounting principles as determined by generally ac-
cepted auditing standards.

Section 2. The books and records of grain storage
establishments maintained under these regulations shall ac-

curately state, if any, the liens or encumbrances upon
grain.

Authorized Signature

Section 3. A grain storage establishment located within
and licensed by the Commonwealth of Kentucky shall fur-
nish the Department of Agriculture, as an attachment to its
application for licensure or renewal licensure, a certified
financial statement accurately disclosing the financial con-
dition of the grain storage establishment.

Section 4. A grain storage establishment located within
and licensed by the Commonwealth of Kentucky, where
grain is sold under a forward price (delayed pricing) con-
tract shall post at or near any scale used to weigh grain
received for purchase, a notice describing the legal rights of
the seller which shall be provided by the Department of
Agriculture.

ALBENW. BARKLEY, II, Commissioner
ADOPTED: August 12, 1982
RECEIVED BY LRC: August12, 1982at3 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Department of Agriculture, Alben W. Barkiey, II,
Commissioner, 7th Floor, Capital Plaza Tower,
Frankfort, Kentucky 40601 .
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NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department of Environmental Protection
Division of Air Pollution

401 KAR 59:260. New blast furnace casthouses.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Natural Resources and Environmental Protection
Cabinet to prescribe regulations for the prevention, abate-
ment, and control of air pollution. This regulation pro-
vides for the control of emissions from new blast furnace
casthouses.

Section 1. Applicability. The provisions of this regula-
tion shall apply to blast furnace casthouses commenced on
or after the classification date defined below.

Section 2. Definitions. As used in this regulation all
terms not defined herein shall have the meaning given them
in 401 KAR 50:010.

(1) “Blast furnace casthouses’’ means the building or
buildings which houses the following operations:

(a) Pouring of hot metal from a blast furnace from an
opening at the bottom of the furnace through a runner into
a torpedo car; and

(b) Pouring of the slag from a blast furnace from an
opening at the bottom of the furnace into runner(s).

(2) ““Blast furnace” means a furnace producing pig iron
by introducing iron-bearing materials, coke, and flux
materials into a vessel and introducing heated combustion
air to form a reducing gas which is passed counter current
to the descending raw materials.

(3) “Classification date’’ means the effective date of this
regulation.

(4) “Control device’’ means the air pollution control
equipment used to remove particulate matter generated in
the blast furnace casthouses from the effluent gas stream.

Section 3. Standard for Particulate Matter. No owner
or operator of a blast furnace casthouse subject to the pro-
visions of this regulation shall cause to be discharged into
the atmosphere from the blast furnace casthouse any gases
which:

(1) Contain particulate matter in excess of 0.010 gr/dscf
as tested during pouring of hot metal and slag, if such
gases exit from a control device; or

(2) Exhibit an average opacity in excess of twenty (20)
percent.

Section 4. Test Methods and Procedures. Reference
methods in Appendix A of 40 CFR 60, except as provided
in subsection (5) of this section or in 401 KAR 50:045, shall
be used to determine compliance with the standards
prescribed under Section 3 as follows:

(1) Reference Method 5 for the concentration of par-
ticulate matter and associated moisture content;

(2) Reference Method 1 for sample and velocity
traverses;

(3) Reference Method 2 for velocity and volumetric flow
rate;

(4) Reference Method 3 for gas analysis; and

(5) Reference Method 9 for the determination of opaci-
ty, except for averaging time and number of observations.
For the purpose of determining compliance with Section
3(2), a series of consecutive observations taken at fifteen

(15) second intervals shall be made during the entire period
of time that hot metal is being poured. Determination of

compliance shall be based on a comparison of the stan-

dards in Section 3(2) with the highest average opacity oc-

CUITINE OVEr any six (6) consecutive minutes during the
period of observation.

Section 5. Variances. The department may grant a
variance from the control requirements of this regulation.
Requests for such a variance shall be supported by ade-
quate technical and economic documentation, provided
that any alternative strategy shall result in at least an
equivalent overall reduction in particulate emissions from
the source as would be required by this regulation.

JACKIE SWIGART, Secretary
ADOPTED: August 13, 1982

RECEIVED BY LRC: August 13, 1982 at 2 p.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Larry Wilson, Manager, Development and Evalua-
tion Branch, Division of Air Pollution Control, Fort
Boone Plaza, 18 Reilly Road, Frankfort, Kentucky 40601.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Environmental Protection
Division of Air Pollution

401 KAR 61:170. Existing blast furnace casthouses.

RELATES TO: KRS Chapter 224

PURSUANT TO: KRS 13.082, 224.033

NECESSITY AND FUNCTION: KRS 224.033 requires
the Natural Resources and Environmental Protection
Cabinet to prescribe regulations for the prevention, abate-
ment, and control of air pollution. This regulation pro-
vides for the control of emissions from existing blast fur-
nace casthouses.

Section 1. Applicability. The provisions of this regula-
tion shall apply to blast furnace casthouses commenced
before the classification date defined below.

Section 2. Definitions. As used in this regulation all
terms not defined herein shall have the meaning given them
in 401 KAR 50:010.

(1) “Blast furnace casthouses” means the building or
buildings which houses the following operations:

(a) Pouring of hot metal from a blast furnace from an
opening at the bottom of the furnace through a runner into
a torpedo car; and

(b) Pouring of the slag from a blast furnace from an
opening at the bottom of the furnace into runner(s).

(2) ““Blast furnace’” means a furnace producing pig iron
by introducing iron-bearing materials, coke, and flux
materials into a vessel and introducing heated combustion
air to form a reducing gas which is passed counter current
to the descending raw materials.

(3) ““Classification date’” means the effeciive date of this
regulation.

(4) “Control device” means the air pollution control
equipment used to remove particulate matter generated in
the blast furnace casthouses from the effluent gas stream.

Section 3. Standard for Particulate Matter. No owner
or operator of a blast furnace casthouse subject to the pro-
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visions of this regulation shall cause to be discharged into
the atmosphere from the blast furnace casthouse any gases
which:

(1) Contain particulate matter in excess of 0.010 gr/dscf
as tested during pouring of hot metal and slag, if such
gases exit from a control device; or

(2) Exhibit an average opacity in excess of twenty (20)
percent. .

Section 4. Test Methods and Procedures. Reference
methods in Appendix A of 40 CFR 60, except as provided
in subsection (5) of this section or in 401 KAR 50:045, shall
be used to determine compliance with the standards
prescribed under Section 3 as follows:

(1) Reference Method 5 for the concentration of par-
ticulate matter and associated moisture content;

(2) Reference Method 1 for sample and velocity
traverses;

(3) Reference Method 2 for velocity and volumetric flow
rate;

(4) Reference Method 3 for gas analysis; and

(5) Reference Method 9 for the determination of opaci-
ty, except for averaging time and number of observations.
For the purpose of determining compliance with Section
3(2), a series of consecutive observations taken at fifteen
(15) second intervals shall be made during the entire pericd
of time that hot metal is being poured. Determination of
compliance shall be based on a comparison of the stan-
dards in Section 3(2) with the highest average opacity oc-
curring over any six (6) consecutive minutes during the
period of observation.

Section 5. Compliance Timetable. The owner or
operator of a blast furnace casthouse subject to the provi-
sions of this regulation shall demonstrate compliance with
Section 3 on or before December 31, 1982.

Section 6. Variances. The department may grant a
variance from the control requirements of this regulation.
Requests for such a variance shall be supported by ade-
quate technical and economic documentation, provided
that any alternative strategy shall result in at least an
equivalent overall reduction in particulate emissions from
the source as would be required by this regulation.

JACKIE SWIGART, Secretary
ADOPTED: August 13, 1982
RECEIVED BY LRC: August 13, 1982at2p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Larry Wilson, Manager, Development and Evalua-
tion Branch, Division of Air Pollution Control, Fort
Boone Plaza, 18 Reilly Road, Frankfort, Kentucky 40601.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance

806 KAR 13:006. Repeal of 806 KAR 13:005.

RELATES TO: KRS 13.082, 304.2-110
PURSUANT TO: KRS 13.082, 304.2-110
'NECESSITY AND FUNCTION: KRS 304.2-110 pro-
vides that the Commissioner of Insurance may make
reasonable rules and regulations necessary for or as an aid

to the effectuation of the Kentucky Insurance Code. KRS
304.13-330 (repealed effective July 15, 1982) requires the
Commissioner to approve certain premium rates before
they can be used. 806 KAR 13:005 sets forth the procedure
for obtaining this approval. Because KRS 304.13-330 is be-
ing repealed, 806 KAR 13:005 is no longer necessary.

Section 1. 806 KAR 13:005, Procedure for rate revision
filing, is hereby repealed.

Section 2. This regulation shall become effective upon
its approval pursuant to KRS Chapter 13.

DANIEL D. BRISCOE, Commissioner
ADOPTED: July 14, 1982
APPROVED: TRACY FARMER, Secretary
RECEIVED BY LRC: August 10, 1982 at 10 a.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Daniel D. Briscoe, Commissioner of Insurance, 151
Elkhorn Court, Frankfort, Kentucky 40601.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Banking and Securities

808 KAR 1:090. Stay of notice of intention to remove
from office.

RELATES TO: KRS 287.650(10)

PURSUANT TO: KRS 13.082, 287.011

NECESSITY AND FUNCTION: To define the pro-
cedures necessary to apply for a stay of a notice of inten-
tion to remove from office an officer or director of a bank.

Such right to apply for a stay is provided by KRS
287.690(10).

Section 1. To obtain a stay of a Notice of Intention to
Remove from Office, issued by the Commissioner pur-
suant to KRS 287.690(8), parties aggrieved by such Notice
must follow the procedures set forth in Civil Rule 65 of the
Kentucky Rules of Civil Procedure.

TRACY FARMER, Secretary
ADOPTED: August5, 1982

RECEIVED BY LRC: August 13,1982 at ! p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Andrew J. Palmer, General Counsel, Department of

Banking and Securities, 911 Leawood Drive, Frankfort,
Kentucky 40601.

CABINET FCR HUMAN RESOURCES
Department for Health Services

902 KAR 8:011. Repeal of 902 KAR 8:010.

RELATES TO: KRS Chapter 212
PURSUANT TO: KRS 13.082, 194.050, 211.090
) NECESSITY AND FUNCTION: The 1982 regular ses-
sion of the Kentucky General Assembly set forth in KRS
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212.855 the manner in which the membership of district
boards of health is to be selected. The purpose of this
regulation is to repeal that regulation on membership of

the district boards in place prior to the effective date of
KRS 212.855.

Section 1. 902 X AR 8:01 O, Membership; executive com-
mittee, is hereby repealed.

DAVID T. ALLEN, Commissioner
ADOPTED: August 11, 1982
APPROVED: W. GRADY STUMBO, Secretary
RECEIVED BY LRC: August 13, 1982 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Secretary, Cabinet for Human Resources, 275 E.
Main Street, Frankfort, Kentucky 40601.

ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE

Minutes of the July 28, 1982 Meeting

(Subject to subcommittee approval at the August 25
meeting.)

The Administrative Regulation Review Subcom-
mittee held its monthly meeting on Wednesday, July 28,
1982, at 10 a.m., in Room 103 of the Capitol Annex. Pre-
sent were:

Members: Representative William T. Brinkley, Chair-
man; Senators James Bunning and Helen Garrett;
Representatives Albert Robinson and Gregory Stumbo.

Guests: Gene Hodges, Dennis Scala and Jean Collier,
Administrative Office of the Courts; Ronda Paul, Bank-
ing and Securities; J. H. Voige and Joseph T. Elmes,
Board of Pharmacy; Dr. Joseph P. Leone, Board of
Podiatry; Ben McCray, Jayne Fairchild, Donna Smith,
John Walker, Greg Lawther, Terry Morrison, Dudley
Conner, Dr. David Allen, Pat Loar, Ked Fitzpatrick,
Sharon Perry and Sharon Rodriguez, Cabinet for
Human Resources; John Smiley and James Fries,
Natural Resources and Environmental Protection
Cabinet; Alex Broderick, Corrections Cabinet; Robert

Spiliman, Eugene Robinson, Don Hunter, Conley-Mann- - -

ing and Gary Bale, Department of Education; Don Mc-
Cormick, Department of Fish and Wildlife Resources;
Elwood Harris and Tarleton Rogers, Department of
Revenue; Charles E. McCoy, Bob Easton, Carl Palmore
and Steven Forbes, Department of Labor: William
Stephens and Charles Wickliffe, Finance and Ad-
ministration Cabinet; Lornette Steenrod, Kentucky
Association for Gifted Education; Tony Sholar, Ken-
tucky Chamber of Commerce; Jay Runyon, Kentucky
Power Company; and Katie Neinaber.

Press: Sy Ramsey, Associated Press; Tom Loftus,
Kentucky Post.

Staff: Susan Harding, Dan Risch, June Mabry,
Shirley Hart, Debbie McGuffey, Paula Payne, Karen
Garrison, Scott Payton, Bonnie Brinly, Sandy Deaton,
Cathy Campbell and Janie Jones.

Chairman Brinkley announced that a quorum was

present and called the meeting to order. On motion of
Representative Stumbo, seconded by Representative
Robinson, the minutes of the June 25 meeting were ap-
proved.

On motion of Representative Stumbo, seconded by
Representative Robinson, Representative Brinkley was
re-elected to chair the subcommittee.

The following regulations were deferred by the sub-
committee until the August 25 meeting.

CABINET FOR HUMAN RESOURCES
Department for Health Services
State Confinement Facilities
902 KAR 9:010. Environmental health.
Certificate of Need and Licensure Board
902 KAR 20:008. Certificate of need process.
Department for Social Services
Spouse Abuse Shelters and Crisis Centers
905 KAR 5:010. Standards. -~ or oo

The subcommittee recommended that no action be
taken on the following emergency regulation:

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Bureau of Surface Mining Operaticns and Enforcement

Surface Coal Mining and Operation
of Two (2) Acres or Less
405 KAR 26:001E. Operations of two (2) acres or less.

The following regulations were approved by the sub-
committee and ordered filed:

NATURAL RESOQURCES AND
ENVIRONMENTAL PROTECTION CABINET
Division of Water
401 KAR 6:060. Water sample analysis fees.
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CABINET FOR HUMAN RESOURCES
Department for Social Insurance
Medical Assistance
904 KAR 1:004. Resource and income standard of
medically needy.

904 KAR 1:011. Technical eligibility requirements.

The subcommittee recommended that the following
regulations be approved for filing:

LEGISLATIVE RESEARCH COMMISSION
Administrative Regulations
1 KAR 1:010. Form of administrative regulations;
Administrative Register; codification. {As amended.)

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
KHEAA Grant Programs

11 KAR " 5:010. Authority, purpose, name of grant
programs.

KENTUCKY HIGHER EDUCATION
STUDENT LOAN CORPORATION
Guaranteed Student Loans and Loans to Parents
15 KAR 1:010. Qualifications of applicants.
16 KAR 1:020. Lending and purchasing policies.

DEPARTMENT OF REVENUE
Income Tax; Withholding

103 KAR 18:110. Withholding methods.

FINANCE AND ADMINISTRATION CABINET
Department of Administration
Division of County and Municipal Accounting

Accounts

200 KAR 8:020. Reimbursement to law enforcement
officers for certain expenses.

Division of Occupations and Professions

Board of Pharmacy

201 KAR 2:020. Examinations.

201 KAR 2:050. Licenses and permits; fees.

201 KAR 2:105. Permits for drug manufacturers and
wholesalers.
Board of Hairdressers and Cosmetologists

201 KAR 12:030. License required.
Board of Podiatry

201 KAR 25:011. Approved schools; examination ap-
plication, fees.

201 KAR 25:012. Licensing examinations.

201 KAR 25:031. Continuing education.

201 KAR 25:051. Procedure for denial, suspension,
nonrenewal or revocation hearings.

201 KAR 25:061. Reciprocity.

201 KAR 25:071. Residency and examination results.

COMMERCE CABINET
Fieh Department of Fish and Wildlife Resources
is
301 KAR 1:055. Angling; limits and seasons.
Game
301 KAR 2:080. Propagation of game; pet permits.
Wildlife

301 KAR 4:040. Sale of abandoned mounted
specimens by taxidermists.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Bureau of Nautral Resources

General Coal Mining Practices
405 KAR 2:010. Waiving liens against privately
owned lands.

DEPARTMENT OF EDUCATION
Bureau of Administration and Flnance

General Administration ‘

702 KAR 1:005. Textbook program.

Bureau of Instruction

Instructional Services

704 KAR 3:285. Programs for the gifted and
talented. (Senator James Bunning abstained.)

Representative Stumbo moved to recommend ap-
proval of 704 KAR 3:285 in light that the agency con-
tinue this program for the upcoming school year, and
that they meet with appropriate LRC staff and co-
counsel and report back to the subcommittee at its next
meeting.

704 KAR 3:314. Repeal of 704 KAR 3:312.
Kindergartens and Nursery Schools

704 KAR 5:011. Repeal of 704 KAR 5:010.

704 KAR 5:050. Public school programs.

Bureau of Vocational Education

Administration

705 KAR 1:010. Annual program plan.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Labor
Labor Standards; Wages and Hours

803 KAR ' 1:075. Exclusions from minimum wage
and overtime.

Occupational Safety and Heasith

803 KAR 2:090. Unwarranted inspections; com-
plaint.

803 KAR 2:190. Employees refusal to work when
dangerous conditions exist.

Department of Banking and Securities

Credit Unions

808 KAR 3:050. Conduct. (As amended.)
Securities ,

808 KAR 10:090. Issuer’s reports.

Department of Housing, Buildings and Construction
Plumbing

815 KAR 20:070. Piumbing fixtures.

815 KAR 20:080. Waste pipe size.

815 KAR 20:100. Joints and connections.

815 KAR 20:120. Water supply and distribution.

CABINET FOR HUMAN RESOURCES
Department for Health Services

Emergency Medical Services

902 KAR 14:010. EMS personnel funding assistance.
(As amended.)

902 KAR 14:020. Allocation of funding assistance for
purchase of EMS equipment.
Certificate of Need and Licensure Board

902 KAR 20:008. License and fee schedule. {Senator
James Bunning abstained.)

902 KAR 20:126. Licensure hearings.

902 KAR 20:127. Certificate of need hearings. (As
amended.)

902 KAR 20:131. Repeal of 902 KAR 20:130.

902 KAR 20:150. Alternate birth centers.
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Department for Social Insurance
Medical Assistance

904 KAR 1:033. Payments for dual licensed pediatric
facility services.

904 KAR 1:037. Payments for skilled nursing and in-
termediate care facility services.

904 KAR 1:042. Amounts payable for hospital fur-
nished skilled nursing and intermediate care facility ser-
vice.

Public Assistance
904 KAR 2:105. Summer energy program; eligibility
criteria.
Food Stamp Program
904 KAR 3:045. Coupon issuance procedures.
Department for Social Services
Biock Grants

905 KAR 3:010. Limitations on use of grant funds.

905 KAR 3:020. Technical eligibility.

905 KAR 3:030. Matching requirements.

Upon request of LRC staff in reviewing agency
regulations, Chairman Brinkley moved to notify agen-
cies submitting regulations adopting material by
reference that they shall include a summary of the
material and/or changes in the material being adopted.

Chairman Brinkley moved to set the regular meeting

date for the subcommittee every fourth Wednesday of
each month.

Upon motion of Chairman Brinkley, the meetiné was
adjourned at 2:00 p.m. until August 25.
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Locator Index— Effective Dates

C2
8 Ky.R.
Regulation Page No.
401 KAR 2:170 1110
Withdrawn
401 KAR 6:050
Repealed 1197
401 KAR 6:060 1197
401 KAR 50:010
Amended 1420
401 KAR 50:055
Amended 1041
401 KAR 51:010
Amended 1044
401 KAR 59:005
Amended 1422
401 KAR 59:010
Amended 1425
401 KAR 59:175
Amended 1050
Withdrawn
401 KAR 59:210
Amended 910
401 KAR 61:005
Amended 1427
401 KAR 61:015
Amended 1434
401 KAR 61:020
Amended 1437
401 KAR 61:075
Amended 1438
401 KAR 61:085
Amended 1054
Withdrawn
401 KAR 61:120
Amended 913
401 KAR 61:128
Amended 915
401 KAR 61:140
Amended 1441
401 KAR 63:010
Amended 1443
405 KAR  1:005 1460
405 KAR 3:006 1461
4056 KAR 7:020 1462

405 KAR  7:030 1468

ADMINISTRATIVE REGISTER

NOTE: Emergency regulatrons expnre upon belng repealed or replaced

Effective
Date

8-2-82

7-28-82
7-28-82

8-2-82

8-2-82

Volume 8
8 Ky.R.
Regulation Page No.
405 KAR 7:040 1469
405 KAR 7:060 1471
405 KAR 7:080 1472
405 KAR 7:090 1475
405 KAR 7:095 1480
405 KAR 7:100 1482
405 KAR 7:110 . 1482
405 KAR 8:010 1483
405 KAR  8:020 1492
405 KAR  8:030 1494
405 KAR  8:040 1503
4056 KAR  8:050 1511
405 KAR 10:010 1515
405 KAR 10:020 1517
405 KAR 10:030 1518
405 KAR 10:040 1519
405 KAR 10:050 1521
405 KAR 12:010 1522
405 KAR 12:020 1523
405 KAR 12:030 1526
405 KAR 16:010 1527
405 KAR 16:020 1528
405 KAR 16:030 1529
405 KAR 16:040 1529
405 KAR 16:050 1530
405 KAR 16:060 1531
405 KAR 16:070 1533
405 KAR 16:080 1534
405 KAR 16:090 1535
405 KAR 16:100 1537
405 KAR 16:110 1538
405 KAR 16:120 1538
405 KAR 16:130 1541
405 KAR 16:140 1545
405 KAR 16:150 1546
405 KAR 16:160 1547
405 KAR 16:170 1547
405 KAR 16:180 1548
405 KAR 16:190 1549
405 KAR 16:200 1551
405 KAR 16:210 1553
405 KAR 16:220 1554
405 KAR 16:250 1557

Effective
Date

Regulation

405 KAR 18:010
405 KAR 18:020
405 KAR 18:030
405 KAR 18:040
405 KAR 18:050
405 KAR 18:060
405 KAR 18:070
405 KAR 18:080
405 KAR 18:090
405 KAR 18:100
405 KAR 18:110
405 KAR 18:120
405 KAR 18:130
405 KAR 18:140
405 KAR 18:150
405 KAR 18:160
405 KAR 18:170
405 KAR 18:180
405 KAR 18:190
405 KAR 18:200
405 KAR 18:210
405 KAR 18:220
405 KAR 18:230
405 KAR 18:260
405 KAR 20:010
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
723 KAR 1:005
Amended
902 KAR 25:010
904 KAR 1:011
Amended
904 KAR 1:013
Amended
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38ZERE
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Page No.

Effective
Date

7-28-82



Emergency
Regulation

902 KAR
902 KAR
904 KAR
904 KAR
904 KAR

Replaced
905 KAR 3:010E
Replaced
905 KAR 3:020E

Replaced
905 KAR 3:030E
Replaced

Regulation

1KAR 1:010
Amended
Amended

1KAR 4:005
1KAR 4:010
Withdrawn

Resubmitted
11 KAR 5:010

1:210
103 KAR 18:110
Amended
103 KAR 40:035
106 KAR  1:030

Amended
108 KAR 1:010
Amended
200 KAR  8:020
Amended
201 KAR  1:095

Amended
201 KAR  2:020
Amended

9 Ky.R.
Page No.

305

9 Ky.R.

Page No.

9
339

230
231
238
241
242

242
243

Effective
Date
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Effective
Date

8-11-82

7-7-82

8-11-82

8-11-82

8-11-82

8-11-82

ADMINISTRATIVE REGISTER

Volume 9
9 Ky.R.
Regulation Page No.
201 KAR 2:040
Amended 247
201 KAR 2:050
Amended 12
201 KAR 2:056 285
201 KAR 2:105 77
201 KAR 2:110 285
201 KAR 2:115 285
201 KAR 2:120 285
201 KAR 2:125 286
201 KAR 2:130 286
201 KAR 2:135 286
201 KAR 2:140 286
201 KAR 2:145 287
201 KAR 2:150 287
201 KAR 2:155 288
201 KAR 9:020
Amended 248
201 KAR 11:030
Amended 249
201 KAR 11:070
Amended 249
201 KAR 11:095
Amended 250
201 KAR 11:110
Amended 250
201 KAR 11:135
Amended 250
201 KAR 11:165 288
201 KAR 12:030
Amended 12
201 KAR 18:140 288
201 KAR 20:070
Amended 251
201 KAR 20:085 289
201 KAR 20:230 289
201 KAR 20:240 230
201 KAR 25:011
Amended 12
201 KAR 25:012 77
201 KAR 25:031
Amended 13
201 KAR 25:051 78
201 KAR 25:061 80
201 KAR 25:071 80
201 KAR 26:120 291
301 KAR 1:055
Amended 14
301 KAR 1:145
Amended 252
301 KAR 2:044 387
301 KAR 2:060
Repealed 14
301 KAR  2:080
Amended 14
301 KAR 4:040
Amended 16
302 KAR 35:060 388
302 KAR 35:070 389
302 KAR 45:010 292
401 KAR  2:050
Amended 126
401 KAR 2:060
Amended 132
401 KAR 2:063
Amended 150
401 KAR 2:070
Amended 195
401 KAR 2:073
Amended 201
401 KAR 2:075
Amended 203
401 KAR 50:015
Amended 345
401 KAR 50:035
Amended 347
401 KAR 51:017
Amended 350
401 KAR 51:052
Amended 358

Effective
Date

8-11-82
8-11-82

8-11-82

8-11-82
8-11-82
8-11-82
8-11-82

8-11-82
8-11-82

8-11-82

8-11-82
8-11-82
8-11-82

Regulation

401 KAR 51:055
Amended
401 KAR 59:018
Amended
401 KAR 59:101
Amended
401 KAR 59:212
Amended
401 KAR 59:260
401 KAR 61:055
Amended
401 KAR 61:056
Amended
401 KAR 61:080
Amended
401 KAR 61:122
Amended
401 KAR 61:170
401 KAR 63:031
Amended
405 KAR 2:010
405 KAR 26:001
405 KAR 30:010
Amended
405 KAR 30:020
Amended
405 KAR 30:130
Amended
405 KAR 30:160
405 KAR 30:130
Amended
405 KAR 30:200
Amended
405 KAR 30:250
Amended
405 KAR 30:320
Amended
405 KAR 30:360
405 KAR 30:370
405 KAR 30:390
Amended
601 KAR 9:072
603 KAR 5:096
Amended
701 KAR 1:020
Amended
702 KAR 1:005
Amended
702 KAR 1:025
702 KAR 1:110
702 KAR 2:020
Amended
702 KAR  3:030
Amended
704 KAR 3:010
Amended
704 KAR 3:285
Amended
704 KAR 3:304
Amended
704 KAR 3:312
Repealed
704 KAR 3:314
704 KAR 5:010
Repealed
704 KAR 5:011
704 KAR  5:050
Amended
Amended
704 KAR 10:022
Amended
705 KAR 1:010
Amended
705 KAR  2:030
Amended
705 KAR 4:010
Amended

9 Ky.R.
Page No.
363
368
208

371
390

210
211
380

373
390

212
81
81
17
21

23
82

28
30
31

35
2393

253
253

36
296
253
254
255

257

42
257
259

C3

Effective
Date

8-11-82

8-11-82

8-11-82

8-11-82



C4

Regulation

705 KAR  4:200
705 KAR 7:050
Amended
707 KAR 1:100
Amended
707 KAR 1:110
Amended
803 KAR 1:050
Repealed
803 KAR 1:075
Amended
803 KAR 2:090
Amended
803 KAR 2:190
804 KAR 1:100
Amended
804 KAR 4:230
804 KAR 11:010
Amended
806 KAR 2:080
Amended
806 KAR  2:090
Amended
806 KAR  2:095
Amended
806 KAR  7:090
Amended
806 KAR 9:161
806 KAR 13:006
306 KAR 13.016
806 KAR 13:031
306 KAR 13:040
Amended
806 KAR 13:051
806 KAR 13:061
806 KAR 13:070
Amended
806 KAR 13:081
806 KAR 14:005
Amended
806 KAR 14:080
Amended
806 KAR 39:030
Amended
807 KAR 5:002
807 KAR 5:006
Amended
808 KAR 1:090
808 KAR 3:010
Repealed
808 KAR 3:050
Amended
808 KAR 10:090
Amended
815 KAR 20:070
Amended
- 815 KAR 20:080
Amended
815 KAR 20:100
Amended
815 KAR 20:120
Amended
815 KAR 45:035
Amended
900 KAR 2:010
902 KAR 4:030
Amended
902 KAR 6:050
Amended
902 KAR 8:011
902 KAR 9:010
Amended
902 KAR 10:060
902 KAR 14:010
Amended
902 KAR 14:020
902 KAR 20:006
Amended
902 KAR 20:008
Amended

9 Ky.R.

Page No.

297
261
214
215

42

42

43
261
297
381
382
383

375
91
391
91
9i

92
92

45
92

45

298
217

Effective
Date

8-11-82
8-11-82

8-11-82
8-11-82

8-11-82
8-11-82
8-11-82
8-11-82
8-11-82
8-11-82
8-11-82
8-11-82

8-11-82
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Regulation

902 KAR 20:126
Amended
902 KAR 20:127
Amended
Amended
902 KAR 20:130
Repealed
902 KAR 20:131
902 KAR 20:150
902 KAR 45:110
902 KAR 45:120
904 KAR 1:004
Amended
904 KAR 1:012
Amended
904 KAR 1:033
Amended
904 KAR 1:036
Amended
904 KAR 1:037
904 KAR  1:042
904 KAR 1:045
Amended
904 KAR 2:015
Amended
904 KAR 2:016
Amended
904 KAR  2:100
Repealed
904 KAR 2:105
904 KAR 3:010
Amended
904 KAR 3:020
Amended
904 KAR 3:035
Amended
904 KAR 3:045
Amended
904 KAR 5:121
904 KAR 5:250
905 KAR 2:010
Amended
905 KAR 3:010
905 KAR 3:020
905 KAR  3:030
905 KAR 5:010

9 Ky.R.
Page No.

62

263
99
-268
269
271

100
100

275
277
279

67

301
301

101
102
103
103

Effective

Date

8-11-82
8-11-82
8-11-82

8-11-82
8-11-82

7-28-82

8-11-82

8-11-82
8-11-82

8-11-82
8-11-82

8-11-82

8-11-82
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KRS Section

Chapter 13
13.082
18A.005
18A.030

18A.045
18A.070
18A.075

18A.095

18A.100
18A.110

18A.115
18A.155
18A.165
18A.202
29A.180

44.070

44.080

44.086

44.090

45.350 to 45.359
45.352

45.750 to 45.800
91A.080

Chapter 95A
117.075
Chapter 138
141.310
141.370
150.010
150.025

150.120
150.170
150.175

150.180
150.280
150.290
150.300
150.305
150.320
150.330

150.340
150.360

150.370
150.411
150.445
150.450
150.470

150.990
156.022
156.030
156.035

156.070

156.112

Regulation

1 KAR
806 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
101 KAR
200 KAR
108 KAR
108 KAR
108 KAR
108 KAR

1KAR

1 KAR

1 KAR
806 KAR
806 KAR
815 KAR

31 KAR
601 KAR
103 KAR
103 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
301 KAR
702 KAR
701 KAR
704 KAR
701 KAR
705 KAR
704 KAR
705 KAR
705 KAR
705 KAR
705 KAR
705 KAR

1:010
13:006
1:110
1:055
1:110
1:140
1:030
1:030
1:055
1:130
1:140
1:110
1:130
1:130
1:055
1:110
1:140
1:150
1:110
1:200
1:055
1:150
8:020
1:010
1:010
1:010
1:010
4:005
4:010
3:005
2:090
2:095
45:035
1:030
9:072
18:110
18:110

1:055
1:145
2:080
4:040
1:145
1:145
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KRS Index

KRS Section
156.160

156.400 to 156.476
157.100 to 157.190
157.312
157.315
157.360

157.390
158.030
158.090
158.300
1568.310
158.320
158.330
158.340
158.350
158.600 to 158.620
160.105

'161.515

161.545
161.560

161.620
161.705
163.020

163.030

164.740 to 164.764
164.780

164.785

164A.060

167.150

189.222
194.050

199.420

199.892 to 199.896
205.200
205.204

205.210
205.245
205.520

209.030

208.160
210.420
210.440
211.350
211.920 to 211.945
211.950 to 211.958

Chapter 212
214.155
216.540

Regulation

704 KAR
704 KAR
702 KAR
702 KAR
704 KAR
704 KAR
702 KAR
704 KAR
704 KAR
705 KAR
702 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
704 KAR
702 KAR
102 KAR
102 KAR
102 KAR
102 KAR
102 KAR
102 KAR
102 KAR
705 KAR
705 KAR
705 KAR
705 KAR
705 KAR
705 KAR

11 KAR

11 KAR

11 KAR

15 KAR

15 KAR
707 KAR
707 KAR
603 KAR
904 KAR
904 KAR
904 KAR
904 KAR
904 KAR
905 KAR
905 KAR
905 KAR
905 KAR
904 KAR
905 KAR
905 KAR
905 KAR
904 KAR
904 KAR
904 KAR
904 KAR
904 KAR
904 KAR
904 KAR
904 KAR
904 KAR
905 KAR
905 KAR
905 KAR
905 KAR
905 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
900 KAR

3:304
10:022
1:005
1:005
5:050
5:050
1:110
3:010
5:050
2:030
1:025
5:050
5:050
5:011
5:011
5:011
5:011
5:011
5:011
3:285
3:030
1:050
1:038
1:110
1:125
1:210
1:200
1:122
1:010
2:030
4:010
1:010
2:030
4:010
5:010
5:010
5:010
1:010
1:020
1:100
1:110
5:096
2:105
3:010
3:020
3:035
3:045
3:010
3:020
3:030
2:010
2:016
3:010
3:020
3:030
2:016
2:015
1:004
1:012
1:033
1:036
1:037
1:042
1:045
3:010
3:020
3:030
5:010
5:010
6:050
6:050
10:060
9:010
14:010
14:020
8:011
4:030
2:010

KRS Section
216B.010t0 216B.130

216B.990

Chapter 217

217.025
217.035
217.037
217.125
219.031
219.041

Chapter 224

224.033

224.036
224.071

224.087
224,255

224.855

224,855 to 224.884
224,860

224.862
224,864

224.866

224.868

224.871
224.873
224.874
224.876

C5

Regulaticn

902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
902 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
902 KAR
902 KAR
902 KAR
802 KAR
902 KAR
902 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR
401 KAR

20:006
20:008
20:126
20:127
20:131
20:150
20:006
20:008
20:126
20:127
20:131
20:150
2:110
2:115
2:120
2:125
2:130
2:135
2:140
2:145
2:150
2:155
45:110
45:110
45:110
45:110
45:120
45:120
50:015
50:035
51:017
51:052
51:055
59:018
59:101
59:212
59:260
61:055
61:056
61:080
61:122
61:170
63:031
2:050
2:060
2:063
2:073
2:060
2:060
2:063
2:070
2:060
2:050
2:060
2:063
2:070
2:073
2:060
2:063
2:073
2:050
2:060
2:063
2:073
2:060
2:060
2:070
2:075
2:060
2:063
2:073
2:060
2:075
2:060
2:060
2:060
2:060
2:075



Cé

KRS Section

224,877
224.880

243.050
243.710
243.720
243.884
244.130
244,500
246.650
246.660
251.480

Chapter 271A
Chapter 272
Chapter 273
273.453 to 273.466
273.458

Chapter 274
Chapter 278

287.690
290.020
290.030
290.040
290.050
Chapter 292
304.2-110

304.2-330
304.4-010
304.7-360
304.13-121
304.13-151
304.14-030
304.14-120
304.14-190
304.39-060
311.420

311.450
311.475
311.490
311.530t0 311.620
311.990
314.041

314.042
314.051

314.071
. 314.073

314.131
314.161
Chapter 315

317A.010
317A.020
317A.060
Chapter 318

319.040
319.055
319.065

Regulation

401 KAR
401 KAR
401 KAR
401 KAR
804 KAR
103 KAR
103 KAR
103 KAR
804 KAR
804 KAR
302 KAR
302 KAR
302 KAR
302 KAR
30 KAR
30 KAR
30 KAR
1KAR

1 KAR
30 KAR
807 KAR
807 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
808 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
806 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
815 KAR
815 KAR
815 KAR
815 KAR
201 KAR
201 KAR
201 KAR

2:060
2:060
2:063
2:073
4:230
40:035
40:035
40:035
1:100
11:010
45:010
45:010
35:060
35:070
1:030
1:030
1:030
4:005
4:010
1:030
5:002
5:006
1:080
3:050
3:050
3:050
3:050
10:090
9:161
13:006
13:016
13:031
13:051
13:061
13:081
2:080
14:005
7:090
13:040
13:070
14:080
14:005
14:005
39:030
25:011
25:012
25:071
25:031
25:061
25:051
9:020
9:020
20:070
20:085
20:230
20:240
20:240
20:070
20:085
20:230
20:240
20:230
20:240
20:085
20:230
20:240
20:240
20:240
2:020
2:040
2:050
2:105
12:030
12:030
12:030
20:070
20:080
20:100
20:120
26:120
26:120
26:120

ADMINISTRATIVE REGISTER

KRS Section

322.050
322.180
322.190
322.200
322.280
322.350
322.430
324.045

324.115
324.160

324.330
325.340
337.275
337.285
337.520
338.121

341.415
Chapter 350
350.575
350.600

c. 109, 1980 Acts
c. 398, 1982 Acts

E.O. 78-356

Regulation

201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
201 KAR
803 KAR
803 KAR
803 KAR
803 KAR
803 KAR
904 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR
405 KAR

1KAR

1 KAR
702 KAR
704 KAR
905 KAR
106 KAR

18:140
18:140
18:140
18:140
18:140
18:140
18:140
11:070
11:135
11:070
11:095
11:110
11:030
1:095
1:075
1:075
1:075
2:090
2:190
5:250
26:001
2:010
30:010
30:020
30:130
30:160
30:190
30:200
30:250
30:320
30:360
30:370
30:390
3:005
3:005
1:110
5:050
5:010

1:030 |

KRS Section

Regulation



ACCOUNTANCY
Code of ethics; 201 KAR 1:095

ADMINISTRATIVE REGULATIONS
(See Legislative Research)

AGRICULTURE
Grain Storage
Bookkeeping; 302 KAR 35:070
Contracts; 302 KAR 35:060
Marketing Services
General provisions; 302 KAR 45:010; 302
KAR 45:010E

AIR POLLUTION
Administrative Procedures
Permits, compliance schedules; 401 KAR
50:035
Reference materials; 401 KAR 50:015
Existing Source Standards
Blast furnace casthouses; 401 KAR 61:170
Bulk gasoline plants; 401 KAR 61:056
Graphic arts facilities; 401 KAR 61:122
Loading facilities at bulk gasoline terminals;
401 KAR 61:055
Oxygen process furnaces; 401 KAR 61:080
New Source Requirements; Non-Attainment
Areas
Emissions trading; 401 KAR 51:055
Prevention of significant deterioration; 401
KAR 51:017
Review; 401 KAR 51:052
New Sources, Standards for
Blast furnace casthouses; 401 KAR 59:260
Bulk gasoline plants; 401 KAR 59:101
Gas turbines, stationary; 401 KAR 59:018
Graphic arts facilities; 401 KAR 59:212
Performance, General Standards
Gasoline tank truck leaks; 401 KAR 63:031

ALCOHOLIC BEVERAGE CONTROL
Advertising Distilled Spirits, Wine
General practices; 804 KAR 1:100
Licensing
Extended hours supplemental licenses; 804
KAR 4:230
Malt Beverages
Equipment, supplies; 804 KAR 11:010

BANKING AND SECURITIES
Administration
Stay, notice of intent to remove from office;
808 KAR 1:080
Credit Unions
Conduct; 808 KAR 3:050
Securities
Issuers’ reports; 808 KAR 10:090

CLAIMS, BOARD OF

Practice, Procedure
Board, operation of; 108 KAR 1:010
Claims, procedure for; 108 KAR 1:010

COMMERCE
Fish and Wildlife
Fish; 301 KAR 1:055; 301 KAR 1:145
Game; 301 KAR 2:044; 301 KAR 2:044E; 301
KAR 2:080
Wildlife; 301 KAR 4:040

CORPORATIONS
State Filing
Business address; 30 KAR 1:030

EDUCATION
Administration, Finance
Classroom, kindergarten units; allocation of
funds; 702 KAR 1:110
Extended employment: 702 KAR 1:025
Textbook program; 702 KAR 1:005

ADMINISTRATIVE REGISTER

Subject Index

Exceptional
Exceptional, handicapped; programs for;
707 KAR 1:100; 707 KAR 1:110
Instruction
Elementary, secondary; 704 KAR 10:022
Instructional services; 704 KAR 3:285; 704
KAR 3:304; 704 KAR 3:314
Kindergartens, nursery schools; 704 KAR
5:011; 704 KAR 5:050
Planning
ECIA, 1981, plan for; 701 KAR 1:020
School district finance; 702 KAR 3:030
Surplus property; 702 KAR 2:020
Vocationa!
Administration; 705 KAR 1:010
Adult education; 705 KAR 7:050
Fiscal management; 705 KAR 2:030
Instructional programs; 705 KAR 4:010; 705
KAR 4:200

ELECTIONS
(See also Voting)
Absentee Voting
Medical emergency special ballot; 31 KAR
1:030

EMPLOYEES, STATE

Personnel Rules

Appeal; 101 KAR 1:130; 101 KAR 1:130E

Board procedure; 101 KAR 1:030; 101 KAR
1:030E

Compensation plan, pay for performance;
101 KAR 1:055; 101 KAR 1:055E

Incentive programs; 101 KAR 1:150; 101
KAR 1:150E

Promotion, transfer, demotion, detail to
special duty; 101 KAR 1:110; 101 KAR
1:110E

Service; 101 KAR 1:140; 101 KAR 1:140E

Unclassified service; 101 KAR 1:200; 101
KAR 1:200E

ENERGY, AGRICULTURE CABINET
(See Energy and/or Agriculture)

ENGINEERS, LAND SURVEYORS
Code of professional practice, conduct; 201
KAR 18:140

ENVIRONMENTAL PROTECTION
(See Natural Resources)

EXAMINERS OF PSYCHOLOGISTS
Certificate of qualification, examinations,
supervisions; 201 KAR 26:120

EXCEPTIONAL, HANDICAPPED

EDUCATION

Admission policy, School for Blind; 707 KAR
1:110

Admission policy, School for Deaf; 707 KAR
1:100

FINANCE
Administration
Accounts; county,
8:020
Occupations and professions, various; Title
201

municipal; 200 KAR

FIRE DEPARTMENTS
Education incentive; 815 KAR 45:035

FISH AND WILDLIFE

Fish
Angling, limits, seasons; 301 KAR 1:055
Commerecial fishing, gear; 301 KAR 1:145
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Game
Migratory wildlife; 301 KAR 2:044; 301 KAR
2:044E
Pets, permits for; 301 KAR 2:080
Wildlife
Taxidermists, sales by; 301 KAR 4:040

GRAIN STORAGE
(See Agriculture)

HEALTH SERVICES
Certificate of Need, Licensure
Alternative birth centers; 902 KAR 20:150
Certificate of need hearings; 902 KAR
20:127
Certificate of need process; 902 KAR 20:006
License, fee schedule; 902 KAR 20:008
Licensure hearings; 902 KAR 20:126
Repeal; 902 KAR 20:131
Confinement Facilities
Environmental health; 902 KAR 3:010
Emergency Medical Services
Equipment purchase; 902 KAR 14:020
Personnel funding assistance; 902 KAR
14:010
Food, Cosmetics
Fees; food plants, markets, warehouses,
distributors; 902 KAR 45:110
Fees; food service establishments, hotels;
902 KAR 45:120
Maternal, Child Health
Metabolism, tests for errors; 902 KAR 4:030
Mental Health, Mental Retardation Boards
Allocation formula; 902 KAR 6:050
Sanitation
On-site sewage disposal; 902 KAR 10:060;
902 KAR 10:060E

HIGHER EDUCATION
ASSISTANCE AUTHORITY
KHEAA Grant Program

Authority, purpose; 11 KAR 5:010

HIGHER EDUCATION STUDENT

LOAN CORPORATION

Guaranteed Student Loans,

Loans to Parents
Applicants’ qualifications; 15 KAR 1:010
Lending, purchasing policies; 15 KAR 1:020

HIGHWAYS
Traffic
Highway classifications; 603 KAR 5:096

HOUSING, BUILDINGS, CONSTRUCTION
Fire departments; 815 KAR 45:035
Plumbing; 815 KAR 20:070 to 815 KAR 20:120

HUMAN RESOURCES
Health Services
Certificate of need, licensure; 902 KAR
20:006 to 902 KAR 20:150
Confinement facilities; 902 KAR 9:010
Emergency medical services; 902 KAR
14:010; 902 KAR 14:020
Food, cosmetics; 902 KAR 45:110; 902 KAR
45:120
Maternal, child health; 902 KAR 4:030
Mental health-mental retardation boards;
902 KAR 6:050
Sanitation; 902 KAR
10:060E
Long-term Care
Access, hours of visitation; 900 KAR 2:010
Social Insurance
Food stamp program; 904 KAR 3:010 to 904
KAR 3:045
Medical assistance; 904 KAR 1:004 to 904
KAR 1:045E

10:060; 902 KAR
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Public assistance; 904 KAR 2:015 to 904
KAR 2:105

Unemployment insurance; 904 KAR 5:121;
904 KAR 5:250

Social Services

Block grants; 905 KAR 3:010 to 905 KAR
3:030

Day care; 905 KAR 2:010
Spouse abuse; 905 KAR 5:010

INSTRUCTION, EDUCATION
Elementary, Secondary
Standards; 704 KAR 10:022
Instructional Services
Gifted, talented; programs for; 704 KAR
3:285

Repeal; 704 KAR 3:314

Required program of studies; 704 KAR 3:304
Kindergarten

Public programs; 704 KAR 5:050

Repeal; 704 KAR 5:010

INSURANCE
Administration
Public hearings; 806 KAR 2:080
Ta;,oagcounting for; reporting of; 806 KAR
:09

Tax, fee for collecting; 806 KAR 2:090
Agents, Consultants, Solicitors, Adjusters
Repeal; 806 KAR 9:161
Contracts
Rate, form filing; 806 KAR 14:005
Taxes, premium must show: 806 KAR
14:080
Investments
Custodial accounts; 806 KAR 7:090
Motor Vehicle Reparation (No-Fault)
Rejection form; 806 KAR 39:030
Rates, Rating Organizations
Auto fleet, definition; 806 KAR 13:040
Auto insurance, Ky. plan; 806 KAR
13:070
Repeal; 806 KAR 13:006; 806 KAR 13:016;
806 KAR 13:031; 806 KAR 13:051; 806
KAR 13:061; 806 KAR 13:081

LABOR

Occupational Safety, Health

Dangerous conditions, refusal to work;
803 KAR 2:190

Unwarranted inspections, complaint; 803
KAR 2:090

Standards, Wages, Hours

Minimum wage, overtime; exclusions; 803
KAR 1:075

LEGISLATIVE RESEARCH
Block Grants

Public hearing, statewide notice; 1 KAR
4:010

Oversight procedures; 1 KAR 4:005
Capital Construction

Procedure, records; 1 KAR 3:005
Regulations

Form, codification, “Register:"” 1 KAR 1:010

MEDICAL LICENSURE

Licensing qualifications, approved schools;
201 KAR 9:020; 201 KAR 9:020E

MILITARY AFFAIRS
Disaster, Emergency Services
Rescue organizations; 106 KAR 1:030

NATURAL RESOURCES,
ENVIRONMENTAL PROTECTION
Environmental Protection
Air Pollution
Administrative procedures; 401 KAR
50:015; 401 KAR 50:035
Existing source standards; 401 KAR 61:055
to 401 KAR 61:170
New sources; non-attainment areas; 401
KAR 51:017 to 401 KAR 51:055

ADMINISTRATIVE REGISTER

New sources, standards for; 401 KAR
59:018 to 401 KAR 59:260

Performance, general standards; 401 KAR
63:031

Waste management; 401 KAR 2:050 to 401
KAR 2:075
Natural Resources
Reclamation
General coal mining practices; 405 KAR
2:010
Oil shale operations; 405 KAR 30:010 to
30:090
Surface coal mining, two acres or less; 405
KAR 26:001E; 405 KAR 26:001

NURSING

Fees; applications, services; 201 KAR 20:240
License renewal; 201 KAR 20:230

Licensure, examination; 201 KAR 20:070
Licensure periods; 201 KAR 20:085

OCCUPATIONAL SAFETY, HEALTH
(See Labor)

OCCUPATIONS, PROFESSIONS

Accountancy; 201 KAR 1:095

Engineers, land surveyors; 201 KAR 18:140

Examiners of psychologists; 201 KAR 26:120

Medical licensure; 201 KAR 9:020

Pharmacy; 201 KAR 2:020 to 201 KAR 2:155

Podiatry; 201 KAR 25:011 to 201 KAR 25:061

Real Estate Commission; 201 KAR 11:030 to
201 KAR 11:165

OIL SHALE OPERATIONS
(See Reclamation)

PERSONNEL, DEPT. OF

(See also Employees, State)

Personnel rules; 101 KAR 1:030 to 101 KAR
1:200; 101 KAR 1:030E to 101 KAR 1:200E

PHARMACY
Aerosol-nebulizer delivery systems; 201 KAR
2:125

Bioinequivalence problems; 201 KAR 2:135

Controlled release tablets, capsules, injec-
tables; 201 KAR 2:115

Controlled substances; Schedule I, II; 201
KAR 2:130

Drug manufacturers, wholesalers; permits;
201 KAR 2:105

Druzg pBoducts, insufficient data; 201 KAR

11

Drug standard deficiencies; 201 KAR 2:140

Enteric2 coated oral dosage forms; 201 KAR
2:120

Examinations; 201 KAR 2:020

Interns, registration of; 201 KAR 2:040

Licenses, permits; fees; 201 KAR 2:050

Repealer; 201 KAR 2:056

Suppositories, enemas; 201 KAR 2:155

Topical products; 201 KAR 2:150

PLUMBING

Joints, connections; 815 KAR 20:100
Plumbing fixtures; 815 KAR 20:070

Waste pipe size; 815 KAR 20:080

Water supply, distribution; 815 KAR 20:120

PODIATRY

Continuing education; 201 KAR 25:031

Examination; application, fees; 201
25:011

Hearings; denial, suspension, nonrenewal,
revocation; 201 KAR 25:051

Licensing examination; 201 KAR 25:012

Reciprocity; 201 KAR 25:061

Res&dency, examination, results; 201 KAR

5:071

KAR

PUBLIC PROTECTION
Alcoholic Beverage Control
Advertising distilled spirits, wine; 804 KAR
1:100

Licensing; 804 KAR 4:230
Malt beverages; 804 KAR 11:010
Banking and Securities
Administration; 808 KAR 1:090
Credit unions; 808 KAR 3:050
Securities; 808 KAR 10:090
Housing, Buildings, Construction
Plumbing; 815 KAR 20:070 to 815 KAR
20:120
Fire departments; 815 KAR 45:035
Insurance
Administration; 806 KAR 2:080 to 806 KAR
2:0985

Agents, consultants, solicitors, adjusters;
806 KAR 9:161
Contracts; 806 KAR 14:005; 806 KAR 14:080
Investments; 806 KAR 7:090
Motor vehicle reparation (no-fault); 806 KAR
39:030
Rates, rating organizations; 806 KAR 13:006
to 806 KAR 13:081
Labor
Standards, wages, hours; 803 KAR 1:075
Public Service Commission; 807 KAR 5:002;
807 KAR 5:006

PUBLIC SERVICE COMMISSION
General rules; 807 KAR 5:006
Organization; 807 KAR 5:002

REAL ESTATE COMMISSION

Authority, retention of; 201 KAR 11:110
Branch office; 201 KAR 11:070

Broker’s license; 201 KAR 11:135

License cancellation; 201 KAR 11:030
Repealer; 201 KAR 11:165

Statements, agreements; 201 KAR 11:095

RECLAMATION
General Coal Mining Practices
Privately-owned lands, liens; 405 KAR 2:010
Oil Shale Operations
Backfilling, grading; 405 KAR 30:390
Data requirements; 405 KAR 30:160
Definitions; 405 KAR 30:010
Explosives; 405 KAR 30:250
General provisions; 405 KAR 30:020
Land unsuitable; 405 KAR 30:190
Permits; 405 KAR 30:180
Petition requirements; 405 KAR 30:200
Spoil materials, spent shale; 405 KAR 30:370
Waste management; 405 KAR 30:360
Water quality; 405 KAR 30:320
Surface Mining, Two Acres or Less
Operations; 405 KAR 26:001E; 405 KAR
26:001

RETIREMENT

Teachers
Absence, leave of; 102 KAR 1:038
Contributions, omitted; 102 KAR 1:125
Contributions, voluntary, tax-sheltered; 102

KAR 1:122

Employer data; 102 KAR 1:210
Interest, out-of-state service; 102 KAR 1:050
Service year, fractional; 102 KAR 1:038
Value of service performed: 102 KAR 1:200

REVENUE

Excise Tax, Selective

Alcoholic beverages; 105 KAR 40:035; 103
KAR 40:035E

Income Tax

Withholding; 103 KAR 18:110; 103 KAR
18:110E

SCHOOL DISTRICT FINANCE
Insurance requirements; 702 KAR 3:030



SOCIAL INSURANCE
Food Stamp Program
Certification process; 904 KAR 3:035
Coupon issuance procedures; 904 KAR
3:045; 304 KAR 3:045E
Definitions; 904 KAR 3:010
Eligibility requirements; 904 KAR 3:020
Medical Assistance
Inpatient hospital services; 304 KAR 1:012
Intermediate care facility services; amounts
payable; 904 KAR 1:036; 904 KAR 1:036E
Intermediate care, skilled nursing; facility
services; 904 KAR 1 :037; 904 KAR 1:042
Medically needy; 304 KAR 1:004
Mental health center services, payments;
904 KAR 1:045; 904 KAR 1:045E
Pediatric services; 904 KAR 1:033
Public Assistance
AFDC, standards; 904 KAR 2:016
Aged, blind, disabled; supplemental pro-
grams; 904 KAR 2:015
Summer energy program; 904 KAR 2:105;
904 KAR 2:105E
Unemployment Insurance
Recoupment, recovery; 904 KAR 5:250
Repealer; 904 KAR 5:121

SOCIAL SERVICES
Block Grants
Limitations; 905 KAR 3:010; 905 KAR 3:010E
Matching requirements; 905 KAR 3:030; 905
KAR 3:030E
Technical eligibility; 905 KAR 3:020; 905
KAR 3:020E
Day Care
Facility standards; 905 KAR 2:010
Spouse Abuse Shelters, Crisis Centers
Standards; 905 KAR 5:010

STATE, DEPT. OF
Corporations; 30 KAR 1:030

SURPLUS PROPERTY, EDUCATION
Orgaraizing, operating authority; 702 KAR
2:020

TAXATION
Excise, Selective; Alcoholic Beverages .
Exemptlons 103 KAR 40:035; 103 KAR
40:035E
Income, Withholding
Methods; 103 KAR 18:110; 103 KAR 18:110E

TEACHERS’ RETIREMENT
General retirement rules; 102 KAR 1:038 to
102 KAR 1:210

TRANSPORTATION
Highways
Traffic; 603 KAR 5:096
Vehicle Regulation
Motor vehicle tax; 601 KAR 9:072; 601 KAR
9:072E

VEHICLE REGULATION
Motor Vehicle Tax
Highway use license, taxes, records; 601
KAR 9:072; 601 KAR 9:072E

VOCATIONAL EDUCATION
Administration

Annual program plan; 705 KAR 1:010
Adult Education

Adult plan; 705 KAR 7:050
Fiscal Management

Foundation Program units; 705 KAR 2:030
Instructional Programs

General standards; 705 KAR 4:010

Repealer; 705 KAR 4: 200

VOTING
Absentee

Medical emergency special ballot; 31 KAR
1:030

ADMINISTRATIVE REGISTER

WASTE MANAGEMENT

Definitions, designation; 401 KAR 2:050
General standards 401 KAR 2:063
Generator standards; 401 KAR 2:070
Interim status standards; 401 KAR 2:073
Permit process, application; 401 KAR 2:060
Waste identification, listing; 401 KAR 2:075
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