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Public Hearings Scheduled

NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION CABINET

A public hearing has been scheduled on August 2, 1983, at 10 a.m. in the Auditorium of the State Office
Building, Frankfort, Kentucky, on the following regulations:

401 KAR Chapters 30 through 47 printed in this register.

A public hearing has been scheduled on August 2, 1983, at 7 p.m. at the Harley Hotel, 2143 North
Broadway, Lexington, Kentucky; and on August 4, 1983, at 7 p.m. at the Executive Inn, Ohio Room, East
Annex, Owensboro, Kentucky on the following regulations:

401 KAR 5:110. Disposal of produced water from oil and gas facilities. [10 Ky.R. 184]
401 KAR 5:120. Fees for permits to control water pollution from oil and gas facilities. [10 Ky.R. 185]

Emergency Regulations Now In Effect

(NOTE: Emergency regulations expire upon being repealed or replaced.)

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 85-567
June 21, 1983

EMERGENCY REGULATION
State Investment Commission

WHEREAS, the State Investment Commission is re-
quired by KRS 42.520 to assign priorities to depositories
for public funds based on their demonstrated effectiveness
in serving the convenience and economic development of
the communities in which they are chartered to do
business; and

WHEREAS, the implementation of administrative
regulations in as expedient a manner as possible is both
necessary and desirable in order to achieve the objectives
and public benefit to be derived from the statutory pro-
gram; and

WHEREAS, the State Investment Commission has
found and so recommended that the administrative regula-
tions it is authorized to promulgate pursuant to KRS
42.520 and XRS 13.082 should be implemented on an
emergency basis:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, pursuant to the
authority vested in me by Section 13.088 of the Kentucky
Revised Statutes hereby acknowledge the finding and
recommendation of the State Investment Commission that
an emergency exists and direct that the attached ad-
ministrative regulation be effective upon filing with the
Legislative Research Commission.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

FINANCE AND ADMINISTRATION CABINET
State Investment Commission

200 KAR 14:040E. Priority to public depositories.

RELATES TO: KRS Chapter 42

PURSUANT TO: KRS 13.082, 42.520

EFFECTIVE: June 21, 1983

NECESSITY AND FUNCTION: KRS 42.520 requires
the State Investment Commission to assign priority to
public depositories on the basis of compliance with regula-
tions promulgated pursuant to KRS Chapter 13.

Section 1. Definitions. For purposes of this regulation:
(1) “Commission’” means the State Investment Com-
mission; and

(2) “DIDM” means the Division of Investment and
Debt Management.

Section 2. General. The purpose of this regulation is to
provide a standard procedure by which the commission
will assign priorities to public depositories to receive time
deposits, as required by KRS 42.520. Priority must be bas-
ed on their demonstrated effectiveness in serving the con-
venience and economic development need of the com-
munities in which they are chartered to do business. This
regulation does not affect the process by which bank tran-
saction services are contracted. KRS 45A.475 provides that
those services are to be selected on the basis of competitive

?:idging, as regulated by the Kentucky Model Procurement
ode.

_Section 3. Source of Data. (1) The commission shall ad-
vise all commercial banks chartered in Kentucky or by the
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United States with their main office in Kentucky, that wish
10 be considered as a depository for state certificates of
deposit, that wish to remain a depository for state cer-
tificates of deposit, that they must submit a copy of their
quarterly Report of Condition, including all accompanying
schedules, to the commission. A photostatic copy of this
report and schedules, as prepared for the Federal Deposit
Insurance Corporation, the Comptroller of the Currency,
or the appropriate Federal Reserve Bank will be sufficient
to meet this reporting requirement.

(2) The DIDM shall report the results of the scoring,

based on the publicly available data, to the commission at
the end of each quarter.

Section 4. Application of Methodology. The formula of
the methodology is hereby incorporated by reference
{(adopted April 26, 1983). Copies may be obtained by con-
tacting:

James R. Ramsey, Director

Division of Investment and Debt Management
Finance and Administration Cabinet

Room 201, Capitol Annex

Frankfort, Kentucky 40601

Section 5. Frequency of Scoring. The DIDM shall up-
date the scoring of potential depositories quarterly and
submit the same to the commission quarterly. Any bank
not submitting its report and schedules in a timely manner
will not be considered eligible for the receipt of new funds
or renewal of existing instruments until the most current
report and schedules are submitted by the bank and ac-
cepted by the commission. The scoring shall be kept as a
moving average for each fiscal year. This moving average
will be restarted with the September 30 Reports of Condi-
tion each year. Reports will be submitted to the DIDM no
later than forty-five (45) days following the close of each
calendar quarter.

Section 6. Appeal Process. Any bank shall have the op-
portunity to appeal the results of the prioritization process
to the State Investment Commission.

ROBERT L. WARREN, Secretary
ADOPTED: June2l, 1983

RECEIVED BY LRC: June2i, 1983 at 3 p.m.

JOHN Y. BROWN, JR., GOVERNOR
Executive Order 83-563
June 21, 1983

EMERGENCY REGULATION
Cabinet for Public Protection and Regulation
Public Service Commission

WHEREAS, the Public Service Commission is statutori-
ly charged with regulating the rates and service of all gas,
electric, telephone, water and sewer utilities operating
within Kentucky; and

WHEREAS, KRS 278.115 provides that the Public Ser-
vice Commission shall, by regulation, organize its offices
for administration and management under the executive
director to reflect its functions; and

WHEREAS, the Public Service Commission has deter-
mined that the functions of the Technical Services Division

have been absorbed by other divisions within the agency,
and that the Technical Services Division is no longer need-
ed as an organizational entity and, therefore, should be
abolished; and

WHEREAS, the Public Service Commission with the
approval of the Secretary of the Cabinet for Public Protec-
tion has determined in writing that an emergency with

- respect to said regulation exists and that, therefore, in ac-

cordance with KRS 13.088(1) said regulation should
become effective upon filing with the Legislative Research
Commission:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by the authority
vested in me by KRS 13.088(1) do hereby acknowledge the
finding of the Public Service Commission and the

. Secretary of the Cabinet for Public Protection and Regula-

regulation pertaining to the organization of the Publi¢ Ser-
vice Commission become effective immediately upon being
filed with the Legislative Research Commission, as provid-
ed in Chapter 13 of the Kentucky Revised Statutes.

tion that an emergency exists and direct that the attiched

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

PUBLICPROTECTION AND REGULATION CABINET
Public Service Commission

807 KAR 5:002E. Organization.

RELATES T0O: KRS Chapter 278

PURSUAN" TO: KRS 278.115

EFFECTIVFE June 27, 1983

NECESSITY AND FUNCTION: KRS 278.115 pro-
vides that the Public Service Commission shall organize its
offices for administzation and management under the ex-
ecutive director. This regulation prescribes the organiza-
tion of the Public Service Commission’s offices.

Section 1. The offices of the Public Service Commission
are organized for administration and management under

the executive director, adopted May 31, 1983, to reflect
their functions as follows:

(See Flow Chart on following page.)

LAURA MURRELL, Chairman
ADOPTED: May 31, 1983

APPROVED: LEONARD:B. MARSHALL, JR.

Secretary
RECEIVED BY LRC: June 27, 1983 at 3 p.m.
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JOHN Y. BROWN, JR. GOVERNOR
Executive Order 83-594
June 30, 1983

EMERGENCY REGULATIONS
Cabinet for Human Resources
Department for Social Insurance

WHEREAS, the Secretary of the Cabinet for Human
Resources is responsible, under the provisions of KRS
194.050(1) and KRS 205.520, for setting forth, by regula-
tion, the policies of the Cabinet with regard to the provi-
sion of Medical Assistance; and

WHEREAS, the Cabinet for Human Resources is re-
quired by Part I, Section 52 of Chapter 398 of the 1982
Kentucky Acts to contain costs; and

WHEREAS, the Secretary has determined that in order
to reduce the rate of spending and avoid the imposition of
a federal fiscal penalty against the Medical Assistance Pro-
gram, it is necessary to implement new regulations govern-

ing payments for a variety of medical assistance services:
and

WHEREAS, the Secretary has promulgated regulations
pertaining to payments for Primary Care Services, Nurse
Anesthetists’ Services, Nurse Midwife Services, Skilled
Nursing and Intermediate Care Services, Mental Health
Center Services, Physicians’ Services, Hospital Inpatient
and Outpatient Services, and Dental Services; and

WHEREAS, in order to maximize the savings to be
derived from the revised regulations for this fiscal year, the
Secretary has determined in writing that these regulations
should be effective on July 1, 1983 and that therefore an
emergency exists with respect to these regulations:

NOW, THEREFORE, I, John Y. Brown, Jr., Governor
of the Commonwealth of Kentucky, by virtue of the
authority vested in me by KRS 13.088(1), do hereby
acknowledge the finding of an emergency by the Secretary
of the Cabinet for Human Resources with respect to the fil-
ing of said regulations, and hereby direct that said regula-
tions shall become effective upon being filed with the
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Legislative Research Commission, as provided in Chapter
13 of the Kentucky Revised Statutes.

JOHN Y. BROWN, JR., Governor
FRANCES JONES MILLS, Secretary of State

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:010E. Payment for phy_sicians’ services.

RELATES TO: KRS 205.550, 205.560

PURSUANT TO: KRS 13.082, 194.050
EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet [Depart-
ment] for Human Resources has responsibility to ad-
minister a program of Medical Assistance under Title XIX
of the Social Security Act. KRS 205.550 and 205.560 re-
quire that the secretary prescribe the methods for deter-
mining costs for vendor payments for medical care ser-
vices. This regulation sets forth the method for establishing
payment for physician services.

Section 1. Amount of Payment. Payment for covered
services rendered to eligible medical assistance recipients is
based on the physicians’ usual, customary, reasonable and
prevailing charges.

Section 2. Definitions. For purposes of determination
of payment: (1) Usual and customary charge refers to the
uniform amount the individual physician charges in the
majority of cases for a specific medical procedure or ser-
vice.

(2) Prevailing charge refers to those charges which fall
within the range of charges as computed by the use of a
pre-determined and established statistical percentile.
Prevailing charges for each medical procedure are derived
from the overall pattern existing within the state.

Section 3. Method and Source of Information on
Charges. (1) Effective October 1, 1974, the individual fee
profiles for participating physicians were generated from
historical data accumulated from charges submitted and
processed by the medical assistance program during all of
calendar year 1973.

(2) Effective October 1, 1974, the Title XIX prevailing
fee maximums were generated from the same historical
data as referenced in subsection (1) of this section.

(3) Effective October 1, 1974, the Title XVIII, Part B,
current reasonable charge profiles were utilized by the
medical assistance program to comply with 45 C.F.R. sec-
tion 250.30, now recodified as 42 C.F.R. 447.341.

(4) Effective October 1, 1974, the Title XVIII, Part B,
current prevailing charge data was utilized by the medical
assistance program to comply with 45 C.F.R. section
250.30, now recodified as 42 C.F.R. 447.341.

(5) Percentile:

(a) The Title XIX prevailing charges were established by
utilizing the statistical computation of the seventy-fifth
(75th) precentile.

(b) The Title XVIII, Part B, prevailing charges were
established by utilizing the statistical computation of the
seventy-fifth (75th) percentile.

Section 4. Maximum Reimbursement for Covered Pro-
cedures. (I) Reimbursement for covered procedures is
limited to the lowest of the following:

(a) Actual charge for service rendered as submitted on
billing statement;

{b) The physician’s median charge for a given service
derived from claims processed or from claims for services
rendered during all of the calendar year preceding the start
of the fiscal year in which the determination is made.

(2) In no case may payment exceed the prevailing charge
established under Part B, Title X VIII for similar service on
a statewide basis. »

(3) In instances where a prevailing charge has not been
established for a specific medical procedure by Part B, Ti-
tle XVIII, the prevailing charge established under Title
XIX is utilized as the maximum allowable fee.

{4) The upper limit for new physicians shall not exceed
the fiftieth (50th) percentile.

Section 5. Exceptions. Exceptions to reimbursement as
outlined in foregoing sections are as follows: (1) Reim-
bursement for physician’s services provided to inpatients
of hospitals is made on the basis of 100 percent reimburse-
ment per procedure for the first twenty dollars (320) [fifty
dollars (350)] of allowable reimbursement and on the basis
of a percentage of the physician’s usual, customary and
reasonable charge in excess of twenty dollars (§20) [fifty
dollars ($50)] per procedure, after the appropriate prevail-
ing fee screens are applied. The percentage rate applied to
otherwise allowable reimbursement in excess of twenty
dollars ($20) [fifty dollars ($50)] per procedure is establish-
ed at thirty-five (35) [sixty (60)] percent. The percentage
rate will be reviewed periodically and adjusted according to
the availability of funds.

(2) Payment for individuals eligible for coverage under
Title XVIII, Part B, Supplementary Medical Insurance, is
made in accordance with Sections 1 through 4 and Section
5(1) within the individual’s deductible and coinsurance
liability.

JOHN CUBINE, Commissioner
ADOPTED: ~ ne29, 1983
APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LLC: June 30, 1983 at4 p.m.

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:013E. ’ayments for hospital inpatient
services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
cabinet, by regulation, to comply with any requirement
that may be imposed or opportunity presented by federal
law for the provision of medical assistance to Kentucky’s
indigent citizenry. This regulation sets forth the method

for determining amounts payable by the cabinet for
hospital inpatient services.

Section 1. Hospital Inpatient Services. The state agency
will pay for inpatient hospital services provided to eligible
recipients of Medical Assistance through the use of rates
that are reasonable and adequate to meet the costs that
must be incurred by efficiently and economically operated
hospitals to provide services in conformity with applicable

state and federal laws, regulations, and quality and safety
standards.

Volume 10, Number 2— August 1, 1983
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Section 2. Establishment of Payment Rates. The
policies, methods, and standards to be used by the cabinet
in setting payment rates are specified in the cabinet’s ‘“In-
patient Hospital Reimbursement Manual’’ revised July 1
[January 1], 1983, which is incorporated herein by

reference. For any reimbursement issue or area not

specified in the manual, the cabinet will apply the Medicare
standards and principles described in 42 CFR Sections
405.402 through 405.488 (excluding the Medicare inpatient
routine nursing salary differential).

Section 3. Compliance with Federal Medicaid Re-
quirements. The cabinet will comply with the requirements
shown in 42 CFR 447.250 through 447.272.

Section 4. General Description of the Payment System.
(1) Use of prospective rates. Each hospital will be paid
using a prospective payment rate based on allowable
Medicaid costs and Medicaid inpatient days. The prospec-
tive rate will be all inclusive in that both routine and an-
cillary cost will be reimbursed through the rate. The pro-
spective rate will not be subject to retroactive adjustment
except to the extent that an audited cost report alters the
basis for the prospective rate and/or the projected infla-
tion index utilized in setting the individual rate is different
from actual inflation as determined by the index being us-
ed. However, total prospective payments shall not exceed
the total customary charges in the prospective year. Over-
payments will be recouped by payment from the provider
to the cabinet of the amount of the overpayment, or alter-
natively, by the withholding of the overpayment amount
by the cabinet from future payments otherwise due the
provider.

(2) Use of a uniform rate year. A uniform rate year will
be set for all facilities, with the rate year established as
January 1 through December 31 of each year. Hospitals
are not required to change their fiscal years.

(3) Trending of cost reports. Allowable Medicaid cost as
shown in cost reports on file in the cabinet, both audited
and unaudited, will be trended to the beginning of the rate
year so as to update Medicaid costs. When trending,
capital costs and return on equity capital are excluded. The
trending factor to be used will be the Data Resources, Inc.
rate of inflation for the period being trended.

(4) Indexing for inflation. After allowable costs have
been trended to the beginning of the rate year, an indexing
factor is applied so as to project inflationary cost in the
uniform rate year. The forecasting index currently in use is
prepared by Data Resources, Inc.

(5) Peer grouping. Hospitals will be peer grouped ac-
cording to bed size. The peer groupings for the payment
system will be: 0-50 beds, 51-100 beds, 101-200 beds, 201-
400 beds, and 401 beds and up. No facility in the 201-400
peer group shall have its operational per diem reduced
below that amount in effect in the 1982 rate year as a result
of the establishment of a peer grouping of 401 beds and up.

(6) Use of a minimum occupancy factor. A minimum
occupancy factor will be applied to capital costs at-
tributable to the Medicaid program. A sixty (60) percent
occupany factor will apply to hospitals with 100 or fewer
beds. A seventy-five (75) percent occupancy factor will ap-
ply to facilities with 101 or more beds. Capital costs are in-
terest and depreciation related to plant and equipment.

(7) Use of upper limits. An upper limit will be establish-
ed on all costs (except Medicaid capital cost) at 105 [110]
percent of the weighted median per diem cost for hospitals
in each peer group, using the latest available cost data;
upon being set, the arrays and upper limits will not be
altered due to revisions or corrections of data. [Exceptions
have been made for the University of Kentucky and

University of Louisville hospitals in recognition of special
costs relating to the educational functions. For these two
{2) hospitals, the upper limit is established at 150 percent of
the basic upper limit.] In addition, the upper limit is
established at 120 percent for those hospitals serving a
disproportionate number of poor patients (defined as
twenty (20) percent or more Medicaid clients as compared

.to the total number of clients served).

(8) Operating costs shall not include professional (physi-
cian) costs for purposes of establishing the median ‘based
upper limits. Professional costs shall be trended and index-

“ed separately.

(9) Hospitals whose general characteristics are not those
of an acute care hospital (i.e., because they are primarily
rehabilitative in nature) are not subject to the operating
cost upper limits.

(10) Rate appeals. As specified in the Inpatient Hospital
Reimbursement Manual, hospitals may request an adjust-
ment to the prospective rate with the submittal of sup-
porting documentation. The established appeal procedure
allows a representative of the hospital group to participate
as a member of the rate review panel.

[Section 5. Implementation Date. Payments in ac-
cordance with Sections 1 through 4 shall be made begin-
ning January 1, 1983.]

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1983
APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: June 30, 1983 at 4 p.m.

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:015E. Payments for hospital outpatient
services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet [Depart-
ment] for Human Resources has responsibility to ad-
minister the program of Medical Assistance in accordance
with Title XIX of the Social Security Act. KRS 205.520(3)
empowers the cabinet [department], by regulation, to com-
ply with any requirement that may be imposed, or op-
portunity presented, by federal law for the provision of
medical assistance to Kentucky’s indigent citizenry. This
regulation sets forth the method for determining amounts

payable by the cabinet [department] for hospital outpatient
services.

Section 1. Outpatient Hospital Services: In accordance
with the provisions of 42 CFR 447.321, the cabinet shall
reimburse participating hospitals for outpatient services at
the rate of eighty (80) percent of usual and customary
charges billed to the Medical Assistance Program. There is
no settlement to the lower of cost or charges, nor may
charges or costs be transferred between the inpatient and
outpatient service units. [In accordance with the provisions
of 45 CFR section 250.30 the department shall reimburse
participating hospitals for outpatient services on the basis
of reasonable costs as related to charges utilizing the Title

X VIII Standards for Reimbursement applied to the Title
XIX patient services.]

Volume 10, Number 2— August .1, 1983
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Section 2. The payment provisions shown in Section I
of this regulation shall not affect cost settlements or pay-
ment adjustments for services provided prior to July 1,
11983.

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1983
APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: June 30, 1983 at 4 p.m.

CABINET FOR HUMAN RESQURCES
Department for Social Insurance

904 KAR 1:027E. Payment for dental services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983 )

NECESSITY AND FUNCTION: The Cabinet for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
cabinet, by regulation, to comply with any requirement
that may be imposed, or opportunity presented, by federal
law for the provision of medical assistance to Kentucky’s
indigent citizenry. This regulation sets forth the method
for determining amounts payable by the cabinet for dental
services.

Section 1. Out-of-Hospital Care. (1) The cabinet shall
reimburse participating dentists for covered services
rendered to eligible medical assistance recipients at rates
based om the dentist’s usual customary, reasonable, and
prevailing charges. o

(2) Definitions: For purpose of determination of pay-
ment:

{a) ““Usual and customary charge’’ refers to the uniform
amount which the individual dentist charges in the majori-
ty of cases for a specific dental procedure or service. ]

(b) ““Prevailing charge” refers to those charges which
fall within the range of charges as computed by the use of a
pre-determined and established statistical percentile.
Prevailing charges for each dental procedure are derived
from the overall pattern existing within the state.

(3) Method and source of information on charges:

(a) Effective with fee revisions December 1, 1974 and
after, individual fee profiles for participating dentists will
be generated from historical data accumulated from
charges submitted and processed by the Medical Assistance
Program during all of the calendar year preceding the start
of the fiscal year in which the determination is made.

(b) Effective with revisions December 1, 1974 and after,
Title XIX prevailing fee maximums will be generated from
the same historical data as referenced in paragraph (a) of
this subsection. -

(c) Effective with revisions December 1, 1974 and after,
when applicable, Title XVIII, Part B current aggregate
prevailing charge data will be utilized by the Medical
Assistance Program. .

(d) Percentile. The Title XIX prevailing charges were
established by utilizing the statistical computation of the
50th and 75th percentile.

(4) Maximum reimbursement for covered procedures:
Reimbursement for covered procedures shall be limited to
the lowest of the following:

(a) The actual charge for services rendered as submitted

" on the billing statement.

(b) The dentist’s median charge for a given service deriv-
ed from claims processed during all of the calendar year

preceding the start of the fiscal year in which the deter-
" mination is made.

{c) The Title XIX prevailing fee maximum for a given
service, derived from claims processed as described in
paragraph (b) of this subsection.

Section 2. Hospital Inpatient Care. (1) Hospitalized in-
patient care refers to those services provided inpatients. It
does not include dental services provided in the outpatient,
extended care or home health units of hospitals. Any den-
tist or oral surgeon submitting a claim for either of the two
(2) hospital inpatient care benefits—attendance or con-
sultation—must agree to accept payment in full for services
rendered that patient during that admission.

(2) An oral surgeon may additionally provide those ser-
vices included under the in-hospital surgery section of the
dental benefit schedule and be reimbursed on a per-
procedure basis. Reimbursement for these services shall be
at a rate of 100 percent of the first twenty dollars (820) [fif-
ty dollars ($50)] of the allowable charges plus thirty-five
(35) [sixty (60)] percent of the amount of allowable charges
over twenty dollars ($20) [fifty dollars ($50)]. Maximum
allowable charges will initially be the same as physician
maximums, with the maximums being based on dentists’
charges after sufficient data for the establishing of
allowable charge maximums has been collected by the
cabinet. Services not included under in-hospital surgery
and performed by an oral surgeon on an inpatient basis
should be billed as attendance or consultation as ap-
plicable. The “‘attendance fee’’ shall be fifty dollars ($50)
?S?st)the “‘consultation fee”’ shall be twenty-five dollars

(3) A general dentist may submit a claim for hospital in-
patient services for the patient termed “medically a high
risk.”” Medically high risk is defined as a patient in one (1)
of the following classifications:

(a) Heart disease;

(b) Respiratory disease;

{(c) Chronic bleeder;

(d) Uncontrollable patient
disturbed); or

(e) Other (car accident, high temperature, massive infec-
tion, etc.).

(4) A general dentist shall receive “‘attendance fee” or
““‘consultation fee’’ for the hospital inpatient service in the
amount of forty dollars (340) as “‘attendance fee” and
twenty dollars (320) as “‘consultation fee.’’

(5) “*Attendance fee’’ is considered to be full payment
for daily attendance of a hospital inpatient, per admission,
regardless of length of stay, diagnosis, or type of profes-
sional service rendered. This fee is to be requested by the
attending dentist or oral surgeon for any given admission.
The attendance fee is not applicable to services included
under in-hospital surgery.

(6) “Consultation fee’’ is considered to be in full pay-
ment of consultation provided on behalf of a hospital inpa-
tient Or at the request of the consulting oral surgeon/den-
tist. This fee may be paid to more than one (1) oral
surgeon/dentist per admission. The fee is thus considered
full payment for all consultation provided by a given oral
surgeon/dentist (other than the attending oral
surgeon/dentist) during a given admission. For purpose of
payment in this program the administration of anesthesia
by an oral surgeon will be considered consultation.

(retardate, emotionally
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[Section 3. The provisions contained in Sections 1 and 2
of this regulation shall be effective July 1, 1983.]

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1983
APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: June 30, 1983 at4 p.m.

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:036E. Amounts payable for skilled nursing
and intermediate care facility services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
cabinet, by regulation, to comply with any requirement
that may be imposed, or opportunity presented, by federal
law for the provision of medical assistance to Kentucky’s
indigent citizenry. This regulation sets forth the method
for determining amounts payable by the cabinet for skilled

nursing care facility services and intermediate care facility
services.

Section 1. Reimbursement for Skilled Nursing and In-
termediate Care Facilities. All skilled nursing or in-
termediate care facilities participating in the Title XIX pro-
gram shall be reimbursed in accordance with this regula-
tion. Payments made shall be in accordance with the re-
quirements set forth in 42 CFR 447.250 through 42 CFR
447.272. A skilled nursing facility desiring to participate in
Title XIX shall be required to participate in Title X VIII-A.

Section 2. Basic Principles of Reimbursement. (1) Pay-
ment shall be on the basis of rates which are reasonable
and adequate to meet the costs which must be incurred by
efficiently and economically operated facilities in order to
provide care and services in conformity with applicable
state and federal laws, regulations, and quality and safety
standards.

(2) Payment amounts shall be arrived at by application
or the reimbursement principles developed by the cabinet
(Kentucky Medical Assistance Program Intermediate
Care/Skilled Nursing Facility Payment System, revised
July I [January 1], 1983, which is hereby incorporated by
reference) and supplemented by the use of the Title X VIII-
A reimbursement principles.

Section 3. Implementation of the Payment System. The
cabinet’s reimbursement system is supported by the Title
XVII-A Principles of Reimbursement, with the system
utilizing such principles as guidelines in unaddressed policy
areas. The cabinet’s reimbursement system includes the
following specific policies, components or principles:

(1) Prospective payment rates for routine services shall
be set by the cabinet on a facility by facility basis, and shall
not be subject to retroactive adjustment. Prospective rates
shall be set annually, and may be revised on an interim
basis in accordance with procedures set by the cabinet. An
adjustment to the prospective rate (subject to the max-
imum payment for that type of facility) will be considered
only if a facility’s increased costs are attributable to one I

of the following reasons: governmentally imposed
minimum wage increases; the direct effect of new licensure
requirements or new interpretations of existing re-
quirements by the appropriate governmental agency as
issued in regulation or written policy which affects all
facilities within the class; or other governmental actions
that result in an unforeseen cost increase. The amount of
any prospective rate adjustment may not exceed that
amount by which the cost increase resulting directly from
the governmental action exceeds on an annualized basis the
inflation allowance amount included in the prospective
rate for the general cost area in which the increase occurs.
For purposes of this determination, costs will be classified
into two (2) general areas, salaries and other. The effective
date of interim rate adjustment shall be the first day of the
month in which the adjustment is requested or in which the
cost increase occurred, whichever is later.

(2) The prospective rate shall not exceed, on a facility by
facility basis, an administratively established maximum
payment for that type of facility. The state will set a
uniform rate year for SNFs and ICFs (July I-June 30) by
taking the latest audited cost data available as of April 30
of each year and trending the facility costs to July 1 of the
rate year. (Unaudited and/or budgeted cost data may be
used if a full year’s audited data is unavailable.) Allowable
costs will then be indexed for inflation for the rate year,
and the maximum set at /05 [110] percent of the median
for the class (SNF or ICF). In recognition of the higher
costs of hospital based SNFs, their upper limit shall be set
at 165 percent of 105 [110] percent of the median of
allowable trended and indexed costs of all other SNFs. The
maximum payment amounts will be adjusted each July 1,
beginning with July 1, 1982, so that the maximum payment
amount for the prospective uniform rate year will be at 105
{110] percent of the median per diem allowable costs for
the class (SNF or ICF) on July I of that year. For purposes
of administrative ease in computations normal rounding
may be used in establishing the maximum payment
amount, with the maximum payment amount rounded to
the nearest five (5) cents. Upon being set, the arrays and
upper limits will not be altered due to revisions or correc-
tions of data. For ICF-MRs, a prospective rate will be set
in the same manner as for SNFs and basic ICFs, except
that no maximum (upper limit) shall be imposed.

(3) The reasonable direct cost of ancillary services pro-
vided by the facility as a part of total care shall be compen-
sated on a reimbursement cost basis as an addition to the
prospective rate. Ancillary services reimbursement shall be
subject to a year-end audit, retroactive adjustment and
final settlement. Ancillary costs may be subject to max-
imum allowable cost limits under federal regulations. Any
percentage reduction made in payment of current billed
charges shall not exceed twenty-five (25) percent, except in
the instance of individual facilities where the actual
retroactive adjustment for a facility for the previous year
reveals an overpayment by the cabinet exceeding twenty-
five (25) percent of billed charges, or where an evaluation
by the cabinet of an individual facility’s current billed
charges shows the charges to be in excess of average billed
charges for other comparable facilities serving the same
area by more than twenty-five (25) percent.

(4) Interest expense used in setting the prospective rate is
an allowable cost if permitted under Title XVIII-A prin-
ciples and if it meets these additional criteria:

(a) It represents interest on long-term debt existing at the
time the vendor enters the program or represents interest
on any new long-term debt, the proceeds of which are used
to purchase fixed assets relating to the provision of the ap-
propriate level of care. If the debt is subject to variable in-
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terest rates found in balloon-type financing, renegotiated
interest rates will be allowable. The form of indebtedness
may include mortgages, bonds, notes and debentures when
the principal is to be repaid over a period in excess of one
(1) year; or

(b) It is other interest for working capital and operating
needs that directly relates to providing patient care. The
form of such indebtedness may include, but is not limited
to, notes, advances and various types of receivable financ-
ing; however, short-term interest expense on a principal
amount in excess of program payments made under the
prospective rate equivalent to two (2) months experience
based on ninety (90) percent occupancy or actual program
receivables will be disallowed in determining cost;

(c) For both paragraphs (a) and (b) of this subsection,
interest on a principal amount used to purchase goodwill
or other intangible assets will not be considered an
allowable cost.

(5) Compensation to owner/administrators will be con-
sidered an allowable cost provided that it is reasonable,
and that the services actually performed are a necessary
function. Compensation includes the total benefit received
by the owner for the services he renders to the institution,
excluding fringe benefits routinely provided to all
employees and the owner/administrator. Payment for ser-
vices requiring a licensed or certified professional perform-
ed on an intermittent basis will not be considered a part of
compensation. ‘‘Necessary function” means that had the
owner not rendered services pertinent to the operation of
the institution, the institution would have had to employ
another person to perform the service. Reasonableness of
compensation will be based on total licensed beds (all
levels).

(6) The allowable cost for services or goods purchased
by the facility from related organizations shall be the cost
to the related organization, except when it can be
demonstrated that the related organization is in fact
equivalent to any other second party supplier, Le., a rela-
tionship for purposes of this payment system is not con-
sidered to exist. A relationship will be considered to exist
when an individual or individuals possess five (5) percent
or more of ownership or equity in the facility and the sup-
plying business; however, an exception to the relationship
will be determined to exist when fifty-one (51) percent or
more of the supplier’s business activity of the type carried
on with the facility is transacted with persons and
organizations other than the facility and its related
organizations.

(7) The amount allowable for leasing costs shall not ex-
ceed the amount which would be allowable based on the
computation of historical costs, except that for general in-
termediate care facilities entering into lease/rent ar-
rangements prior to April 22, 1976, intermediate care
facilities for the mentally retarded entering into lease/rent
arrangements prior to February 23, 1977, and skilled nurs-
ing facilities entering into lease/rent arrangements prior to
December 1, 1979, the cabinet will determine the allowable
costs of such arrangements based on the general
reasonableness of such costs.

(8) The following provisions are applicable with regard
to median per diem cost center upper limits: o

(a) For facilities (except ICF-MRs) beginning participa-
tion in the Medicaid program on or after April 1, 1981,
(newly participating facilities), the following upper limits
(within the class) shall be applicable with regard to other-
wise allowable per diem costs, by cost center: for nursing
services, 125 percent of the median; for dietary services,
125 percent of the median; for property costs, 105 percent
of the median; and for all other costs, 105 percent of the
median.

(b) Facilities participating in the Medicaid program prior
to April 1, 1981, shall be classified as newly participating
facilities when either of the following occurs on or after
April 1, 1981: first, when the facility expands its bed
capacity by expansion of its currently existing plant or, se-
cond, when a multi-level facility (one providing more than
one (1) type of care, converts existing personal care beds in
the facility to either skilled nursing or intermediate care
beds, and the number of additional or converted personal
care beds equals or exceeds (in the cumulative) twenty-five
(25) percent of the Medicaid certified beds in the facility as
of March 31, 1981.Facilities participating in the Medicaid
program prior to April 1, 1981 shall not be classified as
newly participating facilities solely because of changes of
ownership.

(c) For purposes of application of this subsection the
facility classes are basic intermediate care and skilled nurs-
ing care. The ‘“‘median per diem cost’ is the midpoint of
the range of all facilities’ costs (for the clsss) which are at-
tributable to the specific cost center, which are otherwise
allowable costs for the facilities’ prior fiscal year, and
which are adjusted by trending, indexing and the occupan-
cy factor. The median for each cost center for each class
shall be determined annually using the same cost data for
the class which was used in setting the maximum payment
amount. The Division for Medical Assistance shall notify
all participating facilities of the median per diem cost
center upper limits currently in effect.

(d) Intermediate care facilities for the mentally retarded
(ICF-MRs) are not subject to the median per diem cost
center upper limits shown in this subsection.

(9) Certain costs not directly associated with patient care
will not be considered allowable costs. Costs which are not
allowable include political contributions, travel and related
costs for trips outside the state (for purposes of training,
conventions, meetings, assemblies, conferences, seminars,
or any related activities), and legal fees for unsuccessful
lawsuits against the cabinet.

(10) To determine the gain or loss on the sale of a facility
for purposes of determining a purchaser’s cost basis in
relation to depreciation and interest costs, the following
methods will be used:

(a) Determine the actual gain on the sale of the facility.

(b) Add to the seller’s depreciated basis two-thirds (%)
of one (1) percent of the gain for each month of ownership
since the date of acquisition of the facility by the seller to
arrive at the purchaser’s cost basis.

(c) Gain is defined as any amount in excess of the seller’s
depreciated basis as computed under program policies at
the time of the sale, excluding the value of goodwill includ-
ed in the purchase price.

{d) A sale is any bona fide transfer of legal ownership
from an owner(s) to a new owner(s) for reasonable com-
pensation, which is usually fair market value. Stock
transfers, except stock transfers followed by liquidation of
all company assets and which may be revalued in ac-
cordance with Internal Revenue Service rules, are not con-
sidered changes of facility ownership. Lease-purchase
agreements and/or other similar arrangements which do
not result in transfer of legal ownership from the original
owner to the new owner are not considered sales until such

“time as legal ownership of the property is transferred.

(11) Each facility shall maintain and make available
such records (in a form acceptable to the cabinet) as the
cabinet may require to justify and document all costs to
and services performed by the facility. The cabinet shall
have access to all fiscal and service records and data main-
tained by the provider, including unlimited onsite access
for accounting, auditing, medical review, utilization con-
trol and program planning purposes.
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(12) The following shall apply with regard to the annual
cost report required of the facility:

(a) The year-end cost report shall contain information
relating to prior year cost, and will be used in establishing
prospective rates and setting ancillary reimbursement
amounts.

(b) New items or expansions representing a departure
from current service levels for which the facility requests
prior approval by the program are to be so indicated with a
description and rationale as a supplement to the cost
report.

(c) Cabinet approval or rejection of projections and/or
expansions will be made on a prospective basis in the con-
text that if such expansions and related costs are approved
they will be considered when actually incurred as an
allowable cost. Rejection of items or costs will represent
notice that such costs will not be considered as part of the
cost basis for reimbursement. Unless otherwise specified,
approval will relate to the substance and intent rather than
the cost projection.

(d) When a request for prior approval of projections
and/or expansions is made, absence of a response by the
cabinet shall not be construed as approval of the item or
expansion.

(13) The cabinet shall audit each year-end cost report in
the following manner: an initial desk review shall be per-
formed of the report and the cabinet will determine the
necessity for and scope of a field audit in relation to
routine service cost. A field audit may be conducted for
purposes of verifying prior year cost to be used in setting
the new prospective rate; field audits may be conducted an-
nually or at less frequent intervals. A field audit of an-
cillary cost will be conducted as needed.

(14) Year-end adjustments of the prospective rate and a
retroactive cost settlement will be made when:

_ (a) Incorrect payments have been made due to computa-
tional errors (other than the omission of cost data)
discovered in the cost basis or establishment of the pro-
spective rate.

(b) Incorrect payments have been made due to
r{llsrell)resenj:atlon_on the part of the facility (whether inten-
tional or unintentional).

(15) Reimbursement paid may not exceed the facility’s
customary charges to the general public for such services,
except in the case of public facilities rendering inpatient
services at a nominal charge (which may be reimbursed at
the prospective rate established by the cabinet).

(16) The cabinet may develop and/or utilize
methodology to assure an adequate level of care. F acilities
determined by the cabinet to be providing less than ade-
quate care may have penalties imposed against them in the
form of reduced payment rates.

(17) Each facility shall submit the required data for
determination of the prospective rate no later than sixty
(60) days following the close of the facility’s fiscal year.
This time limit may be extended at the specific request of
the facility (with the cabinet’s concurrence). The cabinet
may also require, as necessary, that facilities whose cost
report does not cover a full facility fiscal year shall submit
an interim and/or budgeted cost report by April 30 to be

used in setting the prospective rate for the facility for the
next unform rate year.

_Section 4. Prospective Rate Computation. The prospec-
tive rate for each facility will be set in accordance with the
following:

(1) Determine allowable prior year cost for routine ser-
vices.

(2) The allowable prior year cost, not including fixed or
capital costs, will then be trended to the beginning of the

uniform rate year and increased by a percentage so as to
reasonably take into account economic conditions and
trends. Such percentage increase shall be known as an in-
flation factor.

(3) The unadjusted basic per diem cost (defined as the
unadjusted allowable cost per patient per day for routine
services) will then be determined by comparison of costs
with the facility’s occupancy rate (i.e., the occupancy fac-
tor) as determined in accordance with procedures set by the
cabinet. The occupancy rate shall not be less than actual
bed occupancy, except that it shall not exceed ninety-eight
(98) percent of certified bed days (or ninety-eight (98) per-
cent of actual bed usage days, if more, based on prior year
utilization rates). The minimum occupancy rate shall be
ninety (90) percent of certified bed days for facilities with
less than ninety (90) percent certified bed occupancy. The
cabinet may impose a lower occupancy rate for newly con-
structed or newly participatingfacilities, or for existing
facilities suffering a patient census decline as a result of a
competing facility newly constructed or opened serving the
same area. The cabinet may impose a lower occupancy rate
during the first two (2) full facility fiscal years an existing
skilled nursing facility participates in the program under
this payment system.

(4) Cost center median related per diem upper limits will
then be applied as appropriate to the unadjusted basic per
diem cost. The resultant adjusted amounts (and unad-
justed amounts, as applicable) will be combined (or recom-
bined) to arrive at the basic per diem cost (defined as the
agijuited allowable cost per patient per day for routine ser-
vices).

(5) To the basic per diem cost shall be added a specified
dollar amount for investment risk and an incentive for cost
containment in lieu of a return on equity capital, except
that no return for investment risk shall be made to non-
profit facilities, and publicly owned and operated facilities
shall not receive the investment or incentive return.

(a) Cost incentive and investment schedule for general
intermediate care facilities:

(Effective 7-1-83[1-1-83])

Investment Incentive
Basic Factor Factor
Per Diem Per Diem Per Diem
Cost Amount  Amount
$25.99 & below* — —_
26.00-26.99 $1.38 $ .87
27.00-27.99 1.29 .75
28.00 - 28.99 1.18 .62
29.00 - 29.99 1.06 47
30.00-30.99 .92 31
31.00-31.99 .76 13
32.00- 33.17[34.29] .53 —

Maximum Payment $33.17[34.29]
* For a basic per diem of $25.99 and below, the investment
amount will be equal to 7.5 percent, but not to exceed
$1.38, and the incentive amount will be equal to 5.0 per-
cent, but not to exceed $.87.

(b) Cost incentiye and investment schedule for in-
termediate care facilities for the mentally retarded:
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(Effective 7-1-82)

Basic Investment
Factor Incentive
Factor
Per Diem Cost Per Diem
Amount Per Diem
Amount
$31.99 & below* —_ —
32.00-33.99 $1.38 $ .87
34.00-35.99 1.29 .75
36.00-37.99 1.18 .62
38.00-39.99 1.06 47
40.00-41.99 .92 31
42.00-43.99 .76 13
44.00 - 45.99 .53 —

* For a basic per diem of $31.99 and below, the investment
amount will be equal to 7.5 percent, but not to exceed
$1.38 and the incentive amount will be equal to 5.0 per-
cent, but not to exceed $.87.

(¢) Cost incentive and investment schedule for skilled
nursing facilities:

(Effective 7-1-83[1-1-83})

Investment Incentive
Basic Factor Factor
Per Diem . PerDiem PerDiem
Cost Amount  Amount
$34.00 & below* — —
35.00-36.99 $1.38 $ .87
37.00-38.99 1.29 .75
39.00-40.99 1.18 .62
41.00-42.99 1.06 47
43.00-44.99 ( .92 31
45.00 - 46.99 .76 .13
47.00 - 49.35[49.99] .53 —

Maximum Payment $49.35[52.51]**

* For a basic per diem of $34.99 and below, the invest-
ment amount will be equal to 7.5 percent, but not to exceed
$1.38, and the incentive amount will be equal to 5.0 per-
cent, but not to exceed $.87.

** The maximum payment for hospital based skilled nurs-
ing facilities is set at $79.47[81.02].

(6) The prospective rate is then compared, as ap-
propriate, with the maximum payment. If in excess of the
program maximum, the prospective rate shall be reduced
to the appropriate maximum payment amount. The max-
imum payment amounts have been set to be at or about 105
[110] percent of the median of adjusted basic per diem
costs for the class, recognizing that hospital based skilled
nursing facilities have special requirements that must be
considered. The cabinel has determined that the maximum
payment rates shall be reviewed annually against the
criteria of 105[110] percent of the median for the class and
that adjustments to the payment maximums will be made
effective July 1, 1982 and each July | thereafter. This
policy shall allow, but does not require lowering of the
maximum payments below the current levels if application
of the criteria against available cost data should show that
105 [110] percent of the median is a lower dollar amount
than has been currently set.

Section 5. Rate Review and Appeal. Participating
facilities may appeal cabinet decisions as to application of
the general policies and procedures in accordance with the
following:

(1) First recourse shall be for the facility to request in
writing to the Director, Division for Medical Assistance, a
re-evaluation of the point at issue. This request must be
received within twenty (20) days following notification of
the prospective rate by the program. The director shall
review the matter and notify the facility of any action to be
taken by the cabinet (including the retention of the original
application of policy) within twenty (20) days of receipt of
the request for review.

(2) Second recourse shall be for the facility to request in
writing to the Commissioner, Department for Social In-
surance, a review by a standing review panel to be
established by the commissioner. This request must be
postmarked within fifteen (15) days following notification
of the decision of the Director, Division for Medical
Assistance. Such panel shall consist of three (3) members:
one (1) member from the Division for Medical Assistance,
one (1) member from the Kentucky Association of Health
Care Facilities, and one (1) member from the Division for
Management and Development, Department for Social In-
surance. A date for the rate review panel to convene will be
established within fifteen (15) days after receipt of the writ-
ten request. The panel shall issue a binding decision on the
issue within ten (10) days of the hearing of the issue. The
attendance of the representative of the Kentucky Associa-
tion of Health Care Facilities at review panel meetings shall
be at the cabinet’s expense.

Section 6. Definitions. For purposes of Sections 1
through 6, the following definitions shall prevail unless the
specific context dictates otherwise.

(1) ““Allowable cost” means that portion of the facility’s
cost which may be allowed by the cabinet in establishing
the reimbursement rate. Generally, cost is considered
allowable if the item of supply or service is necessary for
the provision of the appropriate level of patient care and
the cost incurred by the facility is within cost limits
established by the cabinet, i.e., the allowable cost is
‘‘reasonable.”

(2) “Ancillary services” means those direct services for
which a separate charge is customarily made, and which
are retrospectively settled on the basis of reasonable
allowable cost at the end of the facilities’ fiscal year. An-
cillary services are limited to the following:

(2) Legend and non-legend drugs, including urethral
catheters, and irrigation supplies and solutions utilized
with those catheters regardless of how those supplies and
solutions are utilized. Coverage and allowable cost pay-
ment limitations are specified in the cabinet’s regulation on
payment for drugs.

(b) Physical, occupational and speech therapy.

(c) Laboratory procedures.

(d) X-ray.

(e) Oxygen and other related oxygen supplies.

(f) Psychological and psychiatric therapy (for ICE/MR
only).

(3) “Hospital based skilled nursing facilities” means
those skilled nursing facilities so classified by Title X VI11-
A.

(4) The ““basic per diem cost’” is the computed rate arriv-
ed at when otherwise allowable costs are trended and ad-
justed in accordance with the inflation factor, the occupan-
cy factor, and the median cost center per diem upper
limits.

(5) ““Inflation factor”” means the comparison of
allowable routine service costs, not including fixed or
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capital costs, with an inflation rate to arrive at projected
current year cost increases, which when added to allowable
costs, including fixed or capital costs, yields projected cur-
rent year allowable costs.

(6) “Incentive factor’” means the comparison of the
basic per diem cost with the incentive return schedule to ar-

rive at the actual dollar amount of cost containment incen-

tive return to be added to the basic per diem cost.

(7) “Investment factor’” means the comparison of the
basic per diem cost with the investment return schedule to
arrive at the actual dollar amount of investment return to
be added to the basic per diem cost.

(8) “Maximum allowable cost”” means the maximum
amount which may be allowed to a facility as reasonable
cost for provision of an item of supply or service while
complying with limitations expressed in related federal or
state regulations.

(9) ““Maximum payment’’ means the maximum amount
the cabinet will reimburse, on a facility by facility basis,
for routine services.

(10) ““Occupancy factor’”” means the imposition of an
assumed level of occupancy used in computing unadjusted
basic per diem rates.

(11) “Prospective rate’’ means a payment rate of return
for routine services based on allowable costs and other fac-
tors, and includes the understanding that except as
specified such prospective rate shall not be retroactively
adjusted, either in favor of the facility or the cabinet.

(12) “Routine services”” means the regular room,
dietary, medical social services, nursing services, minor
medical and surgical supplies, and the use of equipment
and facilities. Routine services include but are not limited
to the following:

(a) All general nursing services, including administration
of oxygen and related medications, handfeeding, in-
continency care and tray services.

(b) Items which are furnished routinely and relatively
uniformly to all patients, such as patient gowns, water pit-
chers, basins, and bed pans. Personal items such as paper
tissues, deodorants, and mouthwashes are allowable as
routine services if generally furnished to all patients.

(c) Items stocked at nursing stations or on the floor in
gross supply and distributed or utilized individually in
small quantities, such as alcohol, applicators, cotton balls,
bandaids and tongue depressors.

(d) Items which are utilized by individual patients but
which are reusable and expected to be available in an in-
stitution providing a skilled nursing or intermediate care
facility level of care, such as ice bags, bed rails, canes, crut-
ches, walkers, wheelchairs, traction equipment, and other
durable medical equipment.

(¢) Laundry services, including personal clothing to the
extent it is the normal attire for everyday facility use, but
excluding dry cleaning costs.

(f) Other items or services generally available or needed
within a facility unless specifically identified as ancillary
services. (Items excluded from reimbursement include

private duty nursing services and ambulance services
costs.)

JOHN CUBINE, Commissioner
ADOPTED: June?29, 1983
APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: June 30, 1983 at 4 p.m.

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:045E. Payments for mental health center
services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
cabinet, by regulation, to comply with any requirement
that may be imposed, or opportunity presented by federal
law for the provision of medical assistance to Kentucky’s
indigent citizenry. This regulation sets forth the method
for determining amounts payable by the cabinet for mental
health center services.

Section 1. Mental Health Centers. In accordance with
42 CFR 447.321, the cabinet shall make payment to pro-
viders who are appropriately licensed and have met the
conditions for participation (including the signing of such
contractural arrangements as the cabinet may require of
tt:)his‘ class of provider) set by the cabinet, on the following

asis:

(1) Payment shall be on a prospective basis based on
reasonable allowable prior year costs not to exceed usual
and customary charges or the [compared against the men-
tal health center’s annualized] upper limits on payments.
Allowable costs shall be trended to the beginning of the
rate year [Payments may not exceed usual and customary
charges or the annualized upper limits].

(2) Payment amounts shall be determined by application
of the ““‘Community Mental Health Center General
Policies and Guidelines and Principles of Reimbursement”’
(revised July 1, 1983) [herein incorporated by reference,]
developed and issued by the cabinet (incorporated by
reference to the extent that such policies, guidelines and
principles are applicable to Title XIX services and reim-
bursement, and filed herein), supplemented by the use of
Title X VIII reimbursement principles.

{(3) Under this system, a center will receive in total Title
XIX payments during the year the amount of its usual and
customary charges for services rendered Title XIX eligible
recipients, so long as such usual and customary charges do
not exceed (on a cumulative basis) the annualized upper
limit (total payments amount) which has been set for the
center.]

(3) [(4) The annualized upper limit shall be the lesser of
the prior fiscal year (July I—June 30) audited allowable
Title XIX costs or Title XIX payments to the center, with
such amount increased by ten (10) percent to allow for in-
flation in the payment period.] Allowable costs shall not
exceed customary charges which are reasonable. Allowable
costs shall not include the costs associated with political
contributions, membership dues, travel and related costs
for trips outside the state (for purposes of training, con-
ventions, meetings, assemblies, conferences, seminars, or
any related activities), and legal fees for unsuccessful
lawsuits against the cabinet.

(4) The prospective rate shall not exceed 105 percent of
the median of the reasonable allowable cost for each reim-
bursable departmental cost center (i.e., inpatient, outpa-
tient, partial hospitalization and personal care) for all par-
ticipating facilities.

Section 2. Implementation of Payment System. ()
Payments may be based on units of service such as fifteen
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(15) minute or hourly increments, or at a daily rate, depen-
ding on the type of service. [Interim payments made shall
be based on charges, and shall be considered final
payments except under the following circumstances:]

[(a) The program may pay a percentage of charges to
assure that the annualized upper limit (the lesser of fiscal
year 1982 costs or program expenditures) with respect to
the center is not exceeded. When a reduction factor is used,
any payments owing to the center at the end of the pay-
ment period shall be settled (paid) to ensure that payments
for the period equal usual and customary charges subject
to the upper limit for the center. Reduction factors shall (to
the extent possible) be applied in such a manner as to en-
sure an even flow of reimbursement to the center
throughout the vear, i.e., generally so as to ensure that the
payments for any one (1) month do not exceed by a
substantial amount the prorated annual amount.]

[(b) Any overpayments due the program at the end of
the period as a result of exceeding the upper limit shall be
recouped in a similar manner, i.e., by settlement or by
withholding.] )

[(c) Overpayments discovered as a result of andits may
be settled in the usual manner.]

(2) Overpayments discovered as a result of audits may be
settled in the usual manner, i.e., through recoupment or
withholding.

(3) [(2)] The vendor shall complete an annual cost report
on forms provided by the cabinet not later than sixty (60)
days from the end of the vendor’s accounting year and the
vendor shall maintain an acceptable accounting system to
account for the cost of total services provided, charges for
total services rendered, and charges for covered Sservices
rendered eligible recipients.

(4) [(3)] Each community mental health center provider
shall make available to the cabinet at the end of each fiscal
reporting period, and at such intervals as the cabinet may
require, all patient and fiscal records of the provider, sub-
ject to reasonable prior notice by the cabinet.

(5) [(4)] Payments due the community mental health
center shall be made at reasonable intervals but not less
often than monthly.

(6) Rates for the first rate year (July 1, 1983— June 30,
1984) shall be determined using an unaudited nine 9
month cost report for the period July 1, 1982—March 31 R
1983, trended to the beginning of the rate year.

[Section 3. Billing and Data Collection. For purposes of
Title XIX program payments, this regulation and the ““Ti-
tle XIX Payments Addendum’ to the reimbursement
manual shall supersede any conflicting sections (e.g., sec-
tions 100, 103, 205, and 207) of the reimbursement
manual. However, no provision of this regulation should
be construed as relieving any center of the necessity of col-
lecting and submitting such data as the program may re-
quire, for implementation of the unit system for payments,
during the payment period covered by this regulation.]

Section 3. [4.] Nonallowable Costs. The cabinet shall
not make reimbursement under the provisions of this
regulation for services not covered by 904 KAR 1:044,
community mental health center services, nor for that por-
tion of a community mental health center’s costs found
unreasonable or nonallowable in accordance with the
cabinet’s ““Community Mental Health Center General

Policies and Guidelines and Principles of Reimburse-
ment.”’

[Section 5. Implementation Date. Payments under this
system shall begin effective July I, 1982.]

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1983
APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: Tune 30, 1983 at4 p.m.

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:055E. Payments for primary care center
services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet [Depart-
ment] for Human Resources has responsibility to ad-
minister the program of Medical Assistance in accordance
with Title XIX of the Social Security Act. XRS 205.520
empowers the cabinet [department], by regulation, to com-
ply with any requirement that may be imposed, or op-
portunity presented, by federal law for the provision of
medical assistance to Kentucky’s indigent citizenry. This
regulation sets forth the method for determining amounts

payable by the cabinet [department] for primary care
center services.

Section 1. Primary Care Centers. In accordance with 42
CFR 447.325[450.30], the cabinet [department] shall make
payment to providers who are appropriately licensed and
have met the conditions for participation set by the cabinet
[department], on the following basis:

(1) Payment shall be made on the basis of reasonable
allowable cost.

(2) Payment amounts shall be determined by application
of the “Primary Care Center General Policies and
Guidelines and Principles of Reimbursement’’ (revised Ju-
ly 1, 1983, and hereby incorporated by reference)
developed and issued by the cabinet [department], sup-
plemented by the use of title X VIII-A reimbursement prin-
ciples.

“(3) Allowable costs shall not exceed customary charges
which are reasonable.

(4) Reimbursement for medical and nursing cost center
costs shall be subject to adjustment for a growth
allowance. The growth allowance shall be computed in Ju-
ly each year, and shall be based on a projection of the
change in the medical component of the Consumer Price
Index (for the rate year as compared to the previous year)
as applied to the weighted median service cost of medical
and nursing services, on a per visit basis, for all par-
ticipating providers. Increases in medical and nursing
center costs in excess of the growth allowance shall be
disallowed. For those facilities with medical and nursing
cost increases which are less than the growth allowance, the
difference between the two (2) shall be reimbursable as a
cost containment incentive payment at the time of the
usual cost settiment.

(5) During the first six (6) months after the implementa-
tion of the policy contained in Section | (4) of this regula-
tion, centers with fiscal year endings occurring in the six (6)
month period shall not have medical and nursing center
costs disallowed as a result of imposition of the growth
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allowance upper limit, but shall be entitled to receive any
applicable incentive payment.

(6) The amount of any allowable incentive payment
determined pursuant to the policy specified in Section 1(4)
of this regulation may not exceed the growth allowance,
and must be added to allowable costs for application of the
lower of costs or charges principle.

Section 2. Implementation of the Payment System. (1)
The reimbursement system developed by the cabinet
[department] for primary care centers is supported by the
Title X VIII-A reimbursement principles which will serve as
guidelines for determining reasonable allowable cost in
areas] not addressed specifically by the cabinet [depart-
ment].

(2) The system shall utilize a method whereby primary
care providers are paid an interim rate based on a
reasonable estimation of current year costs followed by a
year end adjustment to actual reasonable allowable costs.
When the need can be demonstrated, adjustment to an in-
terim rate will be made.

(3) The vendor shall complete an annual cost report on
forms provided by the cabinet [department] not later than
sixty (60) days from the end of the vendor’s accounting
year and the vendor shall maintain an acceptable accoun-
ting system to account for the cost of total services provid-
ed, ‘charges for total services rendered, and charges for
covered services rendered eligible recipients.

(4) Each primary care center provider shall make
available to the cabinet [department] at the end of each
fiscal reporting period, and at such intervals as the cabinet
[department] may require, all patient and fiscal records of
the provider, subject to reasonable prior notice by the
cabinet [department].

(5) Interim payments due the primary care center shall

be made at reasonable intervals but not less often than
monthly.

Section 3. Prohibition Against Joint Participation.
Dual or joint participation in the medical assistance pro-
gram by a primary care center is not permitted. When a
primary care center elects to participate as such in the
medical assistance program it may not participate concur-
rently under other regular ongoing elements of the medical
assistance program, including the rural health clinic ser-
vices element. In addition, when a center elects to par-
ticipate as such in the medical assistance program, it is con-
sidered to elect participation for all eligible service
elements, components, or sub-units of the center.

Section 4. Nonallowable Costs. The cabinet [depart-
ment] shall not make reimbursement under the provisions
of this regulation for services not covered by 904 KAR
1.054, primary care center services, nor for that portion of
a primary care center’s costs found unreasonable or
nonallowable in accordance with the cabinet’s [depart-
ment’s] “Primary Care Center General Policies and
Guidelines and Principles of Reimbursement.”” In addi-
tion, when the utilization review processes of the cabinet
[department] find that costs have been incurred through

provision of unnecessary medical treatment services, such
costs shall be disallowed.

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1983

APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: June 30, 1983 at 4 p.m.

CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:095E. Payments for nurse-midwife services.

RELATES TO: KRS 205.520, 205.560

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
cabinet, by regulation, to comply with any requirement
that may be imposed, or opportunity presented, by federal
law for the provision of medical assistance to Kentucky’s
indigent citizenry. This regulation sets forth the method
for determining amounts payable by the cabinet for nurse-
midwife services.

Section 1. General Requirements Relating to Payments.
Participating nurse-midwife providers shall be paid only
for covered services rendered to eligible recipients, and ser-

vices provided must be within the scope of practice of the
nurse-midwife.

Section 2. Outpatient Reimbursement. (1) Payments to
nurse-midwives shall be at actual billed charges on a
procedure-by-procedure basis, with reimbursement for a
procedure not to exceed seventy-five (75) percent of the
amount reimbursable to general practice physicians (non-
specialists) at the seventy-fifth (75th) percentile for the pro-
cedure.

(2) All procedures shall have the upper limits recom-
puted at the same time the seventy-fifth (75th) percentile is
recomputed for physicians.

Section 3. Inpatient Reimbursement. Reimbursement
for nurse-midwife services provided to inpatients of
hospitals is made on the basis of 100 percent reimburse-
ment per procedure for the first twenty dollars ($20) [fifty
dollars (350)] of allowable reimbursement and on the basis
of a percentage of the nurse-midwife’s usual, customary
and reasonable charge in excess of twenty dollars ($20) [fif-
ty dollars (350)] per procedure, after the appropriate
prevailing fee screen is applied. The “prevailing fee
screen’’ means, in this instance, application of the limita-
tion shown in Section 2(1) of this regulation. The percen-
tage rate applied to otherwise allowable reimbursement in
excess of twenty dollars ($20) [fifty dollars ($350)] per pro-
cedure is established at thirty-five (35) [sixty (60)] percent.
The percentage rate will be reviewed periodically and ad-
justed according to the availability of funds.

[Section 4. Implementation Date. Covered services pro-
vided by participating providers may be paid for on the
basis of this payment system for services rendered on or
after July 16, 1982.]

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1983

APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: June 30, 1983 at 4 p.m.
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CABINET FOR HUMAN RESOURCES
Department for Social Insurance

904 KAR 1:200E. Nurse anesthetists’ services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
cabinet, by regulation, to comply with any requirement
that may be imposed, or opportunity presented, by federal
law for the provision of medical assistance to Kentucky’s
indigent citizenry. This regulation sets forth the provisions
relating to nurse anesthetists’ services for which payment
shall be made by the Medical Assistance Program in behalf
of both the categorically needy and the medically needy.

Section 1. Coverage. Participating nurse anesthetists
may provide anesthesia services to eligible Title XIX reci-
pients when such services are within the scope of practice
of the nurse anesthetist and are covered anesthesia services
in the Medical Assistance Program.

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1983
APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: June 30, 1983 at4 p.m.
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CABINET FOR HUMAN RESQURCES
Department for Social Insurance

904 KAR 1:210E. Payments for nurse anesthetists’
services.

RELATES TO: KRS 205.520

PURSUANT TO: KRS 13.082, 194.050

EFFECTIVE: June 30, 1983

NECESSITY AND FUNCTION: The Cabinet for
Human Resources has responsibility to administer the pro-
gram of Medical Assistance in accordance with Title XIX
of the Social Security Act. KRS 205.520 empowers the
cabinet, by regulation, to comply with any requirement
that may be imposed, or opportunity presented, by federal
law for the provision of medical assistance to Kentucky’s
indigent citizenry. This regulation sets forth the method

for determining amounts payable by the cabinet for nurse
anesthetists’ services.

Section 1. Payments. Participating nurse anesthetists
shall be paid at the rate of seventy-five (75) percent of the
anesthesiologist’s allowable charge for the same procedure

under the same conditions, or at actual billed charges if
less.

JOHN CUBINE, Commissioner
ADOPTED: June 29, 1983
APPROVED: BUDDY H. ADAMS, Secretary
RECEIVED BY LRC: June29, 1983 at 4 p.m.

Amended After Hearing

(Republished prior to Subcommittee consideration as
required by KRS 13.085(4).)

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department of Surface Mining
Reclamation and Enforcement
Amended After Hearing

405 KAR 30:010. Definitions.

RELATES TO: KRS 350.600

PURSUANT TO: KRS 13.082, 151.125, 224.033,
350.028, 350.050, 350.600

NECESSITY AND FUNCTION: KRS 350.600 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to develop regulations for oil shale
operations to minimize and prevent their adverse effects on
the citizens and the environment of the Commonwealth.
This regulation provides for the defining of certain essen-
tial terms used in Title 405, Chapter 30.

Section 1. Definitions. Unless otherwise specifically
defined or otherwise clearly indicated by their context,
terms in Title 405, Chapter 30 shall have the meanings
given in this regulation.

(1) “Acid drainage” means water with a pH of less than
6.0 and in which total acidity exceeds total alkalinity,
discharged from active, inactive or abandoned oil shale
mines, waste disposal areas, and reclamation operations
or from other affected areas.

(2) “Acid-forming materials’> means earth materials
that have a pH of less than 4.5 or that contain sulfide
minerals or other materials which, if exposed to air, water,
weathering, or microbiological processes, form acids that
may create acid drainage.

(3) “*Adjacent area’’ means land located outside the af-
fected area or permit area, depending on the context in
which “‘adjacent area” is used, where air, surface or
ground water, fish and wildlife, vegetation soils, or other
resources protected by KRS Chapter 350 may be adversely
impacted by an oil shale operation.

(4) ““‘Affected area” means any land or water upon
which surface oil shale operations are conducted or
located, and the land or water which is located above or
within underground mine workings.

(5) “Agricultural use’” means the use of any tract of
land for the production of animal or vegetable life. The
uses include, but are not limited to, the pasturing, grazing,
and watering of livestock, and the cropping, cultivation,
and harvesting of plants.

(6) “Applicant” means any person seeking a permit
from the cabinet [department] to conduct oil shale opera-
tions pursuant to KRS Chapter 350 and all applicable
regulations.

(7) “Application”” means the documents and other in-
formation filed with the cabinet [department] for a permit.

(8) ‘*Aquifer’” means a zone, stratum, or group of
strata that can store and transmit water in sufficient quan-
tities for a specific use.
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(9) “‘Atmospheric water’’ means water that has travel-
ed back to the atmosphere through evaporation from sur-
faces and transpiration through the porous outer barriers
of plants and animals.

(10) ““Barrel’”’ means the unit of liquid volume for the
petroleum and related products equal to forty-two (42)
gallons (158.9 liters).

(11) ““Best technology currently available’’ means equip-
ment, devices, systems, methods, or techniques which will
prevent, to the extent possible, additional contributions of
suspended solids to stream flow or runoff outside the per-
mit area, but in no event will result in contributions of
suspended solids in excess of requirements set by ap-
plicable Kentucky or federal laws; and minimize, to the ex-
tent possible, disturbances and adverse impact on fish,
wildlife, and related environmental values, and achieve
enhancement of those resources where practicable. The
term includes equipment, devices, systems, methods, or
techniques which are currently available anywhere as deter-
mined by the cabinet [department], even if they are not in
routine use. The term includes, but is not limited to, con-
struction practices, siting requirements, vegetative selec-
tion and planting requirements, animal stocking re-
quirements, scheduling of activities and design of sedimen-
tation ponds in accordance with applicable laws and
regulations. The cabinet [department] shall have the discre-
tion to determine the best technology currently available
on a case-by-case basis, as authorized by KRS Chapter 350
and Chapter 224 and regulations promulgated pursuant
thereto. ’

(12) “Borehole’” means a narrow, cylindrical hole drill-
ed into the ground, usually for the purpose of geological or -
hydrological investigation and for placement of charges
for blasting operations.

(13) “Cabinet’ means the Natural Resources and En-
vironmental Protection Cabinet.

(14) [(13)] ““Casing’” means a metal or plastic pipe or
tube used as lining for water, oil or gas wells.

(15) [(14)] ““Combustible material’” means material that
is capable of burning, either by fire or through oxidation,
accompanied by the evolution of heat and a significant
temperature rise.

(16) [(15)] ““Compaction’” means increasing the density
of a material by reducing the voids between the particles by
mechanical effort.

(17) [(16)] ““Complete application”” means an applica-
tion for a permit, which contains all information required
under Title 405, Chapter 30.

(18 [(17)] ““Corehole’” means a cylindrical sample of
rock or other strata obtained through the use of a hollow
drill bit which cuts and retains a section of rock or other
strata penetrated. ‘

(19) Critical areas’’ means areas which are considered ir-
replaceable resources and include national parks, state
parks, national forests, Kentucky fish and wildlife
management areas, state forests, university owned scien-
tific and educational areas, important species habitat,
karst areas, wetlands, natural preserves, unique geological
features, Kentucky Wild Rivers, natural national land-
marks, ecological areas, and private conservation areas.

(20) [(19)] [(18)] ‘““Cropland’’ means land used for the
production of adapted crops for harvest, alone or in a rota-
tion with grasses and legumes, and includes row crops,
small grain crops, hay crops, nursery crops, orchard crops,
and other similar specialty crops. Land used for facilities in
support of cropland farming operations which is adjacent
to or an integral part of these operations is also included
for purposes of land use categories.
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[(19) “Department’” means the Department for Natural
Resources and Environmental Protection.]

(21) [(20)] ‘Deposit’” means a consolidated or un-
consolidated material that has accumulated by a natural
process or agent.

(22) [(21)] “‘Developed water resources land’ means
land used for storing water for beneficial uses such as stock
ponds, irrigation, fire protection, flood control, recrea-
tion, and water supply.

(23) [(22)] “‘Disturbed area’ means an area where
vegetation, topsoil, or everburden is removed or upon
which topsoil, spent shale, and mining or processing waste
is placed during oil shale operations. Those areas are
classified as ““disturbed’’ until reclamation is complete and
the performance bond or other assurance of performance
required by Title 405, Chapter 30 is released.

(24) [(23)] “Diversion”” means a channel, embankment,
or other manmade structure constructed to divert water
from one (1) area to another.

(25) [(24)] “‘Downslope’’ means the land surface below
the projected outcrop of the lowest bench elevation from
which oil shale is being mined.

(26) “‘Ecological areas’’ are areas which have been iden-
tified to be significant reservoirs of Kentucky’s natural
heritage including areas containing rare plant and animal
species, old growth or undisturbed forests, and intact
wetlands.

(27) [(25)] ““Effluent limitations’” means any restrictions
or prohibitions established under state law which include,
but are not limited to, effluent limitations, standards of
performance for new sources, and toxic effluent standards
on quantities, rates and concentrations of chemical,

_physical, biological and other constituents which are

discharged into the waters.

(28) [(26)] ““Embankment’’ means an artificial deposit
of material that is raised above the natural surface of the
land and used to contain, divert, or store water, support
roads or railways, or for other similar purposes.

(29) [(27)] ““Ephemeral stream’ means a stream which
flows only in direct response to precipitation in the im-
mediate watershed or in response to the melting of a cover
of snow or ice and which has a channel that is always above
the local water table.

(30) [(28)] ““Fish and wildlife habitat’”” means land
dedicated wholly or partially to the production, protection
or management of species of fish or wildlife.

(31) ““Floodplain’’ means the area in a watershed that is
subject to inundation by a particular size precipitation
event.

(32) [(29)] “Forest land’’ ‘means land used or managed
for the long-term production of wood, wood fiber, or
wood derived products. Land used for facilities in support
of forest harvest and management operations which is ad-
jelacgné to or an integral part of these operations is also in-
cluded.

(33) [(30)] ‘“Fragile lands”’ means geographic areas con-
taining significant natural, ecologic, scientific or aesthetic
resources that could be damaged or destroyed by oil shale
operations. These lands may include, but are not limited
to, uncommon geologic features, National Natural Land-
mark sites, valuable habitats for fish and wildlife, critical
habitats for endangered or threatened species of animals
and plants, wetlands, environmental corridors containing
concentrations of ecologic and aesthetic features. state-
designated nature preserves and wild rivers, areas of
recreational value due to high environmental quality, buf-
fer zones around areas where oil shale operations are pro-

hibited, and important, unique or highly productive soils
or mineral resources.

Volume 10, Number 2— August 1, 1983




282 ADMINISTRATIVE REGISTER

(34) [(31)] ‘‘Fragipan’’ is a loamy, brittle, subsurface
horizon low in porosity and content of organic matter and
low or moderate in clay but high in silt or very fine sand. A
fragipan appears cemented and restricts roots. When dry,
it is hard or very hard and has a higher bulk density than
the horizon or horizons above. When moist, it tends to
rupture suddenly under pressure rather than to deform
slowly. :

(35) [(32)] “‘Fugitive dust’’ means that particulate matter
which becomes airborne due to wind erosion or mechanical
operations.

(36) [(33)] ““Government-financed construction’’ means
construction funded fifty percent (50%) or more by funds
appropriated from a government financing agency’s
budget or obtained from general revenue bonds, but shall
not mean government financing agency guarantees, in-
surance, loans, funds equivalent, or in-kind payments.

(37) [(34)] *‘Grazing land” means grassland and forest
lands where the indigenous vegetation is actively managed
for grazing, browsing, or occasional hay production. Land
used for facilities in support of grazing operations which
are adjacent to or an integral part of these operations is
also included.

(38) [(35)] ““Ground water’’ means subsurface water that
fills available openings in rock or soil materials to the ex-
tent that they are considered water saturated.

(39) [(36)] ‘“Head-of-hollow fill’’ means a fill structure
consisting of any material, other than organic material,
placed in the uppermost reaches of a hollow near the ap-
proximate elevation of the ridgeline, where there is no
significant natural drainage area above the fill, and where
the side slopes of the existing hollow measured at the
steepest point are greater than twenty (20) degrees or the
average slope of the profile of the hollow from the toe of
the fill to the top of the fill is greater than ten (10) degrees.

(40) [(37)] ““Highwall’’ means the face of exposed over-
burden and/or oil shale in an open cut of a surface oil shale
mining operation.

(41) [(38)] “‘Historic lands’’ means historic or cultural
districts, places, structures or objects, including but not
limited to sites listed on a State or National Register of
Historic Places, National Historic Landmarks, ar-
chaeological and paleontological sites, cultural or religious
districts, places, or objects.

(42) [(39)] “‘Hydrologic balance” means the relationship
between the quality and quantity of water inflow to, water
outflow from, and water storage in a hydrologic unit such
as a drainage basin, aquifer, soil zone, lake, or reservoir. It
encompasses the dynamic relationship between precipita-
-tion, runoff, evaporation, and changes in ground and sur-
face water storage.

(43) [(40)] “‘Imminent danger to the health and safety of
the public’” means the existence of any condition or prac-
tice, or any violation of a permit or other requirements of
KRS Chapter 350 and applicable regulations in an oil shale
operation, which could reasonably be expected to cause
substantial physical harm to persons outside the permit
area before the condition, practice, or violation can be
abated. A reasonable expectation of death or serious injury
before abatement exists if a rational person, subjected to
the same condition or practice giving rise to the peril,
would avoid exposure to the danger during the time
necessary for abatement.

(44) [(41)] ““Impermeable’” means materials which ex-
hibit a coefficient of permeability (K) value less than 10-6
cm/sec.

(45) [(42)] “‘Impoundment’® means a closed basin,
naturally formed or artificially built, which is dammed or

excavated for the retention of water, sediment, or waste.

(46) [(43)] “‘Industrial/commercial lands’’ means lands
used for:

(a) Extraction or transformation of materials for
fabrication of products, wholesaling of products or for
long-term storage of products; and heavy and light
manufacturing facilities such as lumber and wood process-
ing, chemical manufacturing, petroleum refining, and
fabricated metal products manufacture. Land used for
facilities in support of these operations which is adjacent to
or an integral part of that operation is also included. Sup-
port facilities include, but are not limited to railroads,
roads, and other transportation facilities.

(b) Retail or trade of goods or services, including hotels,
motels, stores, restaurants, and other commercial
establishments. Land used for facilities in support of com-
mercial operations which is adjacent to or an Integral part
of these operations is also included. Support facilities in-
clude, but are not limited to, parking, storage or shipping
facilities.

(47) [(44)] ““In situ processes’” means activities con-
ducted on the surface or underground in connection with
in-place distillation, retorting, leaching, or other chemical
or physical processing of oil shale. The term includes, but
is not limited to, in situ gasification, in situ leaching, solu-
tion mining, borehole mining, and fluid recovery mining.

(48) [(45)] “‘Intermittent stream’’ means:

(a) A stream or reach of stream that drains a watershed
of one (1) square mile or more but does not flow con-
tinuously during the calendar year, or;

(b) A stream or reach of a stream that is below the local
water table for at least some part of the year, and obtains
its flow from both surface runoff and ground water
discharge.

(49) [(46)] “‘Land wuse”” means specific uses or
management-related activities rather than the vegetation or
cover of the land, and may be identified in combination
when joint or seasonal uses occur.

(50) [(47)] ““Leaching” means the removal of soluble
constituents from a solid substance by the action of a per-
colating liguid.

(51) [(48)] “‘Leachate’’ means the liquid that has passed
through or emerged from any solid and contains soluble,
suspended or miscible materials removed from such solids.

(52) [(49)] “Logging” means the measurement of
physical properties of the strata penetrated by a borehole;
accomplished by lowering instruments down the hole and
recording measurements at the surface.

(53) [(50)] ““Monitoring” means the collection of en-
vironmental, scientific, or engineering data by either con-
tinuous or periodic sampling methods.

(54) [(51)] “Mulch” means vegetation residues or other
suitable materials that aid in soil stabilization and soil
moisture conservation, thus providing micro-climatic con-
ditions suitable for germination and growth.

(55) [(52)] “‘Natural hazard lands’’ means geographic
areas in which natural conditions exist that pose or, as a
result of oil shale operations, may pose a (hreat to the
health, safety, or welfare of people, property or the en-
vironment, including but not limited to, areas subject to
landslides, cave-ins, subsidence, substantial erosion,
unstable geology, or frequent flooding.

(56) [(53)] ‘‘Noxious plants’ means species classified
under KRS 250.010 [Kentucky law] as noxious plants.

(57) [(54)] *“Occupied dwelling’’ means any building that
is being used on a regular or temporary basis for human
habitation at the time of application for permit.

(58) [(55)] *“Oil shale” is-a laminated, sedimentary rock
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which contains refractory, insoluble organic material
(kerogen) that can be treated by pyrolysis to yield liquid
fuels.

(59) [(56)] <Oil shale exploration”” means the field
gathering of surface or subsurface geologic, physical, or
chemical data by mapping, trenching, drilling,
geophysical, or other techniques necessary to determine the
quality, quantity, and composition of overburden and oil
shale of an area.

(60) [(57)] ““Operations’’ means oil shale extraction ex-
perimentation, exploration, processing, waste disposal and
reclamation activities, all of the premises, facilities, roads
and equipment used in the mining and processing of oil
shale from a designated area, or removing overburden for
the purpose of determining the location, quality or quanti-
ty of a natural oil shale deposit or the activity to facilitate
or accomplish the extraction or removal of oil shale.

(61) [(58)] ““Operator’”’ means any person, partnership,
or corporation engaged in oil shale extraction, exploration,
processing, waste disposal, reclamation or related opera-
tions which includes but is not limited to those who remove
or intend to remove oil shale or shale oil from the earth, or
who remove overburden for the purpose of determining
the location, quality or quantity of a natural oil shale
deposit, or those who engage in oil shale processing.
Government-financed construction activities in which oil
shale is incidentally extracted are excluded from this defini-
tion.

(62) [(59)] ““‘Outslope”” means the face of the spoil,
waste, or embankment sloping downward from the highest
elevation to the toe.

(63) [(60)] ““Overburden’’ means material of any nature,
consolidated or unconsolidated, that overlies an oil shale
deposit, excluding topsoil and vegetation.

(64) [(61)] ‘‘Pastureland/hayland’® means land used
primarily for the long-term production of adapted,
domesticated forage plants to be grazed by livestock or oc-
casionally cut and cured for livestock feed. Land used for
facilities in support of pastureland or land occasionally cut
for hay which is adjacent to or an integral part of these
operations is also included.

(65) {(62)] ‘‘Perennial stream’ means a stream or that
part of a stream that flows continuously during all of the
calendar year as a result of ground-water discharge or sur-
face runoff. The term does not include intermittent stream
or ephemeral stream.

(66) [(63)] “‘Permanent diversion’’ means a diversion re-
maining after oil shale mining, processing, waste disposal,
reclamation or related operations are completed which has
been approved for retention by the cabinet [department]
and other appropriate Kentucky and federal agencies.

(67) [(64)] ‘‘Permit” means written approval issued by
the cabinet [department] to conduct oil shale operations.

(68) [(65)] “‘Permit area’ means the area of land and
water within boundaries designated in the approved permit
application, which shall include, at a minimum, all areas
which are or will be affected by any oil shale operations
under a particular permit. :

(69) [(66)] “‘Permittee’” means any person, partnership,
or corppration engaged in oil shale extraction, exploration,
processing, waste disposal, reclamation or related opera-
tions which includes, but is not limited to, those who
remove or intend to remove oil shale or shale oil from the
earth, or who remove overburden for the purpose of deter-
mining the location, quality or quantity of a natural oil

shale deposit or those who engage in oil shale processing.

In all cases a permittee shall be considered an operator.
(70) [(67)] “‘Person’” means an individual, partnership,

association, society, joint venture, joint stock company,
firm, company, government agency, utility, corporation,
or other business organization.

(71) [{68)] “‘pH’’ means the negative logarithm (base 10)
of the hydrogen ion concentration of a solution and is a
measure of the acidity or alkalinity of a solution.

(72) [(69)] ‘‘Precipitation event’’ means a quantity of
water resulting from drizzle, rain, snow, sleet, or hail in a
specified period of time.

(73) [(70)] “‘Processing’’ means the crushing, prepara-
tion, distillation, refining, upgrading, retorting, or any
other operation used in the extraction of shale oil or other
products from oil shale.

(74) [(71)] “‘Property to be mined’’ means both the sur-
face and mineral estates on and underneath lands which
are within the permit area.

(75) {(72)] “‘Public office’’ means a facility under the
direction and control of a governmental entity which is
open to public access on a regular basis during reasonable
business hours.

(76) [(73)] ‘“‘Public park’ means an area dedicated or
designated by any federal, state, or local agency for public
recreational use, despite whether such use is limited to cer-
tain times or days. It includes any land leased, reserved or
held open to the public because of that use.

(77) [(74)] ‘‘Public road”’ means any publicly owned
thoroughfare for the passage of vehicles.

(78) [(75)] ‘Recharge capacity’’ means the ability of the
soils and underlying materials to allow precipitation and
runoff to infiltrate and reach the zone of saturation.

(79) {(76)] ‘‘Reclamation’” means the reconditioning and
restoration of arcas affected by any oil shale operation as
required by KRS Chapter 350, Chapter 224 and all regula-
tions promulgated pursuant thereto under a plan approved
by the cabinet [department].

(80) [(77)] “‘Recreation land’’ means land used for
public or private leisure-time use, including developed
recreation facilities such as parks, camps, and amusement
areas, as well as areas for less intensive uses such as hiking,
canoeing, hunting, and other undeveloped recreational

_uses.

(81) [(78)] “‘Recurrence interval”” means the interval of
time in which an event is expected to occur once, on the
average.

(82) [(79)] “‘Reference area’ means a land unit main-
tained under appropriate management for the purpose of
measuring vegetation ground cover, productivity and plant
species diversity that are produced naturally or by crop
production methods approved by the cabinet [depart-
ment]. Reference areas must be representative of geology,
soil, slope, and vegetation in the permit area.

(83) [(80)] ‘‘Renewable resource lands’> means aquifers
and areas for the recharge of aquifers and other
underground waters, areas for agricultural or silvicultural
production of food and fiber, and grazing lands.

_(84) [(81)] “‘Residential land” means tracts used for
single and multiple-family housing, mobile home parks,
and other residential lodgings. Also included is land used
for support facilities which is adjacent to or an integral
part of these operations such as vehicle parking, open
space, and other facilities which directly relate to the
residential use of the land.

(85) [(82)] ““Safety factor’”” means the ratio of the
available shear strength to the developed shear stress, or
the ratio of the sum of the resisting forces to the sum of the
loading or driving forces, as determined by accepted
engineering practices.

(86) [(83)] “‘Sedimentation pond”’ means a primary sedi-
ment control area designed, constructed and maintained in
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accordance with 405 KAR 30:330 and including but not
limited to a barrier, dam, excavation or diversion which
slows down water runoff to allow suspended solids to settle
out. A sedimentation pond shall not include secondary
sedimentation control structures, such as straw dikes,
riprap, check dams, mulches, dugouts and other measures
that reduce runoff volume or trap sediment to the extent
that such secondary sedimentation structures drain to a
sedimentation pond.

(87) [(84)] “‘Shale fines’’ means those shale particles
which have been produced through handling, crushing,
transporting, and other associated processes.

(88) [(85)] ‘‘Shale oil”” is a volatile and condensible
crude-oil-like material produced upon pyrolysis or oil shale
or kerogen from oil shale.

(89) [(86)] “‘Significant, imminent environmental harm”
is an adverse impact on land, air, or water resources which
include, but are not limited to, plant and animal life as fur-
ther defined in this subsection.

(a) An environmental harm is imminent, if a condition,
practice, or violation exists which:

1. Iscausing such harm; or

2. May reasonably be expected to cause such harm at
any time before the end of the reasonable abatement time
that would be set by the cabinet’s [department’s] authoriz-
ed agents pursuant to the provisions of KRS Chapter 350.

(b) An environmental harm is significant if that harm is
appreciable and not immediately reparable.

(90) {(87)] “‘Slurry’’ means a suspension of pulverized
solid in a liguid.

(91) [(88)] ““Slope’” means average inclination of a sur-
face, measured from the horizontal, generally expressed as
the ratio of 2 unit of vertical distance to a given number of
units of horizontal distance (e.g. 1v:5h). It may also be ex-
_pressed as a percent or in degrees.

(92) [(89)] “‘Soil horizons” means contrasting layers of
soil parallel or nearly parallel to the land surface. Soil
horizons are differentiated on the basis of field
characteristics and laboratory data. The three (3) major
soil horizons are:

(a) ““A horizon.”” The uppermost soil layer, often called
the surface soil. It is the part of the soil in which organic
matter is most abundant, and leaching of soluble or
suspended particles is typically the greatest.

(b) “‘B horizon.” The layer that typically is immediately
beneath the A horizon and often called the subsoil. This
middle layer commonly contains more clay, iron, or
aluminum than the A or C horizons.

{c) ““C horizon.”” The deepest layer of soil profile. It
consists of loose material or weathered rock that is relative-
ly unaffected by biologic activity.

(93) [(90)] “‘Soil survey’” means a field and other in-
vestigation resulting in a map showing the geographic
distribution of different kinds of soil and an accompanying
report that describes, classifies, and interprets such soils
for use. Soil surveys must meet the standards of the Na-
tional Cooperative Soil Survey.

(94) [(91}] “‘Spent shale”’ means the solid waste material
after oil shale has been subjected to a process (chemical,
mechanical, or thermal) to recover the oil and gas contain-
ed in the raw material.

(95) [(52)] “‘Spoil” means overburden that has been
removed during oil shale operations.

(96) [(93)] ““Stabilize’” means to control movement of
soil, spoil piles, spent shale, or areas of disturbed earth by
modifying the geometry of the mass, or by otherwise modi-
fying physical or chemical properties, such as providing a
protective surface coating.

(97) [(94)] “‘Surber” is a method of taking quantitative
bottom samples of streams. The surber covers one (1)
square foot and is designed for use in flowing waters of
shallow streams and cannot be used satisfactorily in fast
water over eighteen (18) inches in depth or in bottoms
where the substrata is composed of large rubble and
boulders.

(98) [(95)] “‘Surface water’” means water, either flowing
or standing, on the surface of the earth.

(99) [(96)] ““Suspended solids’’, expressed as milligrams
per liter, means organic or inorganic materials carried or
held in the liquid phase in the procedure outlined by the
Environmental Protection Agency’s regulations for waste
water and analyses.

(100) [(97)] ““Temporary diversion’’ means a diversion
of a stream or overland flow which is used during oil shale
operations and not approved by the cabinet [department]
to remain after reclamation as part of the approved
postmining land use.

(101) [(98)] ““Ten (10) year, twenty-four (24) hour fre-
quency event’’ means the maximum twenty-four (24) hour
precipitation event with a probable reoccurrence interval
of once in ten (10) years as defined by the National
Weather Service and Technical Paper No. 40, ‘“Rainfall
Frequency Atlas of the U.S.,”” May, 1961, and subsequent
amendments, or equivalent regional or rainfall probability
information developed therefrom.

(102) [(99)] [(98)] “Topsoil”’ means the A horizon soil
layer.

(103) [(100)] [(99)] ‘‘Toxic-forming materials’’ means
earth materials or wastes which, if acted upon by air,
water, weathering, or biological processes, are likely to
produce chemical or physical conditions in soils or water
that are detrimental to biota or uses of water.

(104) [(101)] [(100)] ““Toxic mine drainage’’ means water
that is discharged from active or abandoned mines or other
areas affected by oil shale operations, which contains a
substance that through chemical or microbiological action,
or physical effects is likely to kill, injure, or impair biota
commonly present in the area that might be exposed to it.

(105) [(102)] [(101)] ““‘Undeveloped land” means land
that is undeveloped or, if previously developed, land that
has been aliowed to return naturally to an undeveloped
state or has been allowed to return to forest through
natural succession.

(106) [(103)] [(102)] ““Valley fill’’ means a fill structure
consisting of any material that is placed in a valley where
side slopes of the existing valley measured at the steepest
point are greater than twenty (20) degrees or the average
slope of the profile of the valley from the toe of the fill to
the top of the fill is greater than ten (10) degrees.

(107) [(104)] [(103)] ““Waste’’ means:

(a) “Mining waste’” means those wastes which are
generated during and incident to the mining and extraction
of oil shale and related overburden from the earth. Such
wastes shall include, but not be limited to, woody vegeta-
tion, spoil, lean shale, grease, lubricants, paints, flam-
mable liquids, garbage, abandoned machinery, and lumber
resultant to the mining operation.

(b) “‘Processing wastes”” means any solid, liquid,
semisolid, slurry or sludge material (excluding spent shale)
produced by any physical, chemical, mechanical, or ther-
mal process which is considered of low economic value.
Such wastes shall include but not be limited to raw shale
fines, scrubber sludges, tank bottoms, filter cakes, and
spent catalysts.

(c) ““Spent shale”” means the solid waste material left
after oil shale has been subjected to processing (chemical,
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mechanical, or thermal) to remove the oil and gas contain-
ed in the raw material.

(108) [(105)] [(104)] ““Water table’” means the upper sur-
face of a zone of saturation, where the body of ground-
water is not confined by an overlying impermeable zone. )

(109) “Wetlands”’ are areas containing much soil
moisture due to the groundwater table being at or near the
earth’s surface.

JACKIE A. SWIGART, Secretary
ADOPTED: June 27, 1983
RECEIVED BY LRC: June27, 1983 at 10 a.m.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
Amended After Hearing

405 KAR 30:025. Experimental practices.

RELATES TO: KRS 350.600

PURSUANT TO: KRS 13.082, 224.033, 350.028,
350.050, 350.600

NECESSITY AND FUNCTION: KRS 350.600 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to develop regulations for oil shale
operations to minimize and prevent their adverse effects on
the citizens and the environment of the Commonwealth.
This regulation governs the permitting of experimental
practices that encourage advances in mining and reclama-
tion technology and [propose a hypothetical problem
which can be proven true or false by the experimental prac-
tice; and] will yield useful information to the cabinet
[department] =~ about agricultural, environmental,

technological and post-mining land use problems relating
to oil shale operations.

Section 1. General. (1) Applicability. This regulation
shall apply to any person who conducts or intends to con-
duct oil shale operations under a permit authorizing the use
of alternative mining practices on an experimental basis if
the practices require a variance from the environmental
protection performance standards of Title 405, Chapter
30, and such variance is not otherwise obtainable under Ti-
tle 405, Chapter 30.

(2) This regulation sets forth requirements for the per-
mitting of oil shale operations that encourage advances in
mining and reclamation practices or allow postmining land
use for industrial, commercial, residential, or public use
(including recreational facilities) on an experimental basis.

(3) Experimental practices need not comply with specific
environmental protection performance standards of Title
405, Chapter 30, if approved pursuant to this regulation.

Section 2. Approval Procedures. (1) Approval required.
No person shall engage in or maintain any experimental
practice, unless that practice is first approved in a permit
by the cabinet [department].

(2) Application requirements. Each person who desires
to conduct an experimental practice shall submit a permit
application for the approval of the cabinet [department].
The permit application shall contain appropriate descrip-

-tions, maps, and plans which show:
(a) The nature of the experimental practice;
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{b) How use of the experimental practice: )

1. Encourages advances in mining and reclamation
technology; or

2. Allows a postmining land use for industrial, com-
mercial, residential, and public use (including recreational
facilities), on an experimental basis, when the results are
not otherwise attainable under the regulations of Title 403,
Chapter 30. )

(c) That the oil shale operations proposed for using an
experimental practice are not larger or more numerous
than necessary to determine the effectiveness and economic
feasibility of the experimental practice;

(d) That the experimental practice:

1. Is potentially more or at least as environmentally
protective, during and after the proposed oil shale opera-
tions, as those required under Title 405, Chapter 30; and

2. Will not reduce the protection afforded public health
and safety below that provided by the requirements of Title
405, Chapter 30. o

(e) That the applicant will conduct special monitoring
with respect to the experimental practice during and after
the operations involved. The monitoring program shall:

1. Insure the collection and analysis of sufficient and
reliable data to enable the cabinet [department] to make
adequate comparisons with other oil shale operations
employing similar experimental practices; and

2. Include requirements designed to identify, as soon as
possible, potential risks to the environmental and public
health and safety from the use of the experimental prac-
tice.

(f) Each application shall set forth the environmental
protection performance standards of Title 405, Chapter 30
which will be implemented in the event the objective of the
experimental practice is a failure.

(3) Public notice. All experimental practices for which
variances are sought shall be specifically identified through
newspaper advertisements by the applicant and the written
notifications by the cabinet [department] required under
405 KAR 30:130, Section 5.

(4) Criteria for approval. No permit authorizing an ex-
perimental practice shall be issued unless the cabinet
[department] finds in writing upon the basis of both a com-
plete application filed in accordance with the requirements
of this regulation and Title 405, Chapter 30, that:

(a) The experimental practice meets all of the re-
quirements of subsection (2)(b) through (e);

(b) The experimental practice is based on a clearly defin-
ed set of objectives which can reasonably be expected to be
achieved; and

(¢) The permit contains conditions which specifically:

. Limit the experimental practice authorized to that
granted by the cabinet [department];

2. Impose enforceable alternative environmental pro-
tection requirements; and

3. Require the person to conduct the periodic monitor-
ing, recording and reporting program set forth in the ap-
plication with such additional requirements as the cabinet
[department] may require.

Section 3. Periodic Review. (1) Each permit which
authorizes the use of an experimental practice shall be
reviewed in its entirety at least every three (3) years by the
cabinet [department] or at least once prior to the middle of
the permit term. After review the cabinet [department]
shall require by order, supported by written findings, any
reasonable revision or modification of the permit provi-
S10ms necessary to ensure that the operations involved are
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conducted to protect fully the environment and public
health and safety.

(2) Administrative review of modification order. Any
person who is or may be adversely affected by an order
pursuant to subsection (1) shall be provided with an op-
portunity for a hearing as established in 405 KAR 30:020.

JACKIE A. SWIGART, Secretary
ADOPTED: June27, 1983

RECEIVED BY LRC: June?27, 1983 at 10 a.m.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department of Surface Mining
Reclamation and Enforcement
Amended After Hearing

405 KAR 30:160. Data requirements.

RELATES TO: KRS 350.600

PURSUANT TO: KRS 13.082, 151.125, 224.033,
350.028, 350.050, 350.600

NECESSITY AND FUNCTION: KRS 350.600 requires
the Natural Resources and Environmental Protection
Cabinet to develop regulations for oil shale operations to
minimize and prevent their adverse effects on the citizens
and the environment of the Commonwealth. This regula-
tion sets forth various data collection requirements.

Section 1. General. This regulation applies to any per-
son who engages in an oil shale operation with the excep-
tion of exploration operations. The extent and duration of
data collection will be determined by the cabinet. Such
determination will be made based on the proposed activity
by the applicant and its potential for adverse environmen-
tal impacts on the area to be affected by such activity.

Section 2. Baseline and Background Data Re-
quirements. (1) Any permit applicant shall submit with the
application as determined by the cabinet data collected on
the following environmental parameters: air quality and
climatology, water quality, water quantity, aquatic flora
and fauna, terrestorial flora and fauna, and historic,
geologic, pedologic, and archaeological features.

(2) In the design and operation of the baseline data col-
lection and monitoring programs, the permittee shall strive
to collect data for the greatest period of time practicable as
approved by the cabinet with emphasis on acquisition of
quality data. The minimum period of data collection shall
be one (1) year. The permittee shall establish and imple-
ment a quality assurance program approved by the cabinet
to assure high quality data collection. This quality
assurance program shall include but not be limited to:
quality control by standard reference materials such as
those available through the National Bureau of Standards;
data validation through established criteria of acceptabili-
ty; method and frequency of calibration and maintenance;
and testing programs to identify and quantify data
anomalies.

(a) Air quality and climatology monitoring by the appli-
cant will include a network of air sampling stations capable
of repeated measurements of physical and chemical
parameters including but not limited to windspeed and
direction, minimum, maximum, and mean air
temperature, precipitation, and concentrations of the

following; SO, NOx, CO, Os, Pb, H:S, Hg, F, total
residual sulfur and total suspended particulates. The
number and location of sampling sites shall be recom-
mended by the applicant and approved by the cabinet.
Monitoring stations should be permanent sites. Temporary
or mobile stations may be used if approved by the cabinet.

(b) To assist in the identification of pollutants to be
monitored under the permittee’s monitoring program, the
permittee shall submit to the cabinet a detailed description
of emissions anticipated during the development of the
proposed site.

(3) Surface water monitoring by the applicant shall in-
clude monitoring sites established on major streams,
upstream and downstream from anticipated sources of
pollution including adjacent impacted tributaries. Seasonal
sampling (winter, spring, summer, and fall) is required
with a minimum of six (6) samples taken in each affected
perennial stream per year. A minimum of two (2) samples
shall be taken during high flow and a minimum of two (2)
samples shall be taken during low flow. Sampling for
metals, organic compounds, and water quality assessment
shall be performed during low flow periods. Sampling of
intermittent streams shall be during the maximum flow
regime. The sampling parameters for intermittent streams
shall be recommended by the applicant and approved by
the cabinet. All sampling shall be performed by [a]
qualified personnel [agency] and the analyses performed
by a qualified laboratory. The number and location of
sampling sites shall be recommended by the applicant for
approval by the cabinet.

(4) Water sampling parameters shall include but not be
limited to the following:

(a) Physical parameters monitored will include: total
dissolved solids or specific conductance, total suspended
solids, and temperature.

(b) Chemical parameters will include ph, acidity,
alkalinity, sulfate, iron, manganese, silver, arsenic,
barium, cadmium, chromium, mercury, lead, selenium,
nickel, molybdenum, vanadium, boron, fluorine, copper,
total organic carbon (TOC), total phenols, inorganic car-
bon, cyanides, sulfides, ammonia, and thiocyanates.

(¢) Biological parameters will include biochemical ox-
ygen demand (BOD) and chemical oxygen demand (CODy).

(d) Radiological parameters will include gross alpha
(once in high flow and once in low flow) and further testing
as prescribed by the Natural Resources and Environmental
Protection Cabinet if radioactivity is found.

(e} All chemicals and their by-products that will be in-
volved in processing the shale will be sampled for seasonal-
ly in winter, spring, summer and fall including two (2)
samples in each flow regime.

(5) Ground water will be monitored for the same
parameters as surface water with the exceptions of
biochemical oxygen demand (BOD), chemical oxygen de-
mand (COD) and dissolved oxygen (DO). Sampling will be
performed on a biannual basis during periods of surface
high flow and low flow regimes and accomplished by using
test wells whose number and location will be determined by
the site plan. The wells will be placed after the submission
of the site plan and prior to the start-up of the operation.

(6) Water quantity will be assessed during minimum,
maximum, and average discharge conditions to identify
critical low flow and peak discharge rates of streams to
identify seasonal variations.

(7) Aquatic flora and fauna will be sampled quarterly at
a minimum of five (5) stations. These stations will include
at least one (1) above the point source, one (1) at the point
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source, at least one (1) in the same stream below the point
source and one (1) in the next order higher stream below
the point source. The location of these stations shall be
recommended by the applicant for approval by the cabinet.

(a) Invertebrates will be sampled for qualitatively using
a minimum of three (3) surber samples or three (3) samples
collected using an equivalent methodology at a riffle at
each station. If no riffles exist in the stream, then the pool
at each station should be sampled by dredge.

(b) Fishes [Aquatic vertebrates] will be qualitatively
sampled for at a pool and riffle at each station using smail
mesh minnow seines and portable electroshockers. For
streams which contain pools with water depths greater than
four (4) feet, this data will be supplemented by using gill or
trammel nets.

(¢j Aquatic macroflora will be qualitatively sampled
along the stream between the upstream and downstream
stations.

(d) Sampling and identification will be performed by
qualified personnel acceptable to the Natural Resources
and Environmental Protection Cabinet. The specimens will
be identified at the collection site if possible and returned
to place of capture unless record of species existance or
further identification is needed whereupon the specimens
will be deposited in a university museum or herbarium in
the state.

(8) Terrestrial flora and fauna will be qualitatively
sampled for species composition.

(a) Plant communities will be sampled to include canopy
understory and ground cover. General age characteristics
of forest communities will be assessed by either coring
(preferably) or measuring the diameter breast high of three
(3) of the largest trees and five (5) of the average size trees.

(b) Existing agencies should be utilized to determine if
any federally listed, proposed or under review threatened
or endangered plant or animal species are known on the
proposed permit site or its vicinity and search shall be con-
ducted for any species which could occur there. This search
should take place at the peak flowering or activity season
for each species which may be involved.

(c) Mammals should be sampled in late spring, summer
and fall by randomly selecting three (3) plots per habitat
type and trapping for four (4) nights with twenty-five (25)
traps regularly placed in each plot. The plots should be
selected from a grid based on twenty-five (25) x twenty-five
(25) meters. The results should be reported in number of
specimens per species per plot per season. Equivalent
sampling techniques may be approved by the cabinet. ,

(d) Bird species should be observed in spring, summer,
fall and winter for two (2) consecutive days each season.
Observation should occur for one (1) hour periods in early

_morning, midday, and late afternoon or early evening. The
observations should take place within areas representative
of each distinct habitat type. The results should be
reported as number of individuals per species per unit time
per season.

(e) Reptiles and amphibians should be searched for in
the spring, summer and fall. The searches shall take place
within areas representative of each distinct habitat type.
The results should be [ and] reported in the same manner as
the bird data.

(f) Wetlands, critical habitats and ecological areas
which are off site but could be affected by the mining or
processing should be identified.

(8) The data should be collected by qualified personnel
acceptable to the Natural Resources and Environmental
Protection Cabinet.
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(h) All specimens of flora and fauna should be deposited
at a university museum or herbarium in the state, in ac-
cordance with this regulation.

(9) The following geologic and hydrologic data shall be
submitted to the cabinet:

(a) Each appplication shall contain a description of the
geology and hydrology of lands within the proposed permit
area and adjacent areas. The description shall include in-
formation on the characteristics of surface and ground
waters within these areas, and any water which will flow in-
to or receive discharges of water from these areas.

(b) Hydrologic data including water quality and quanti-
ty, and geologic data related to hydrology of areas outside
the permit area and within the adjacent areas shall be sub-
mitted to the cabinet. This data may be obtained from ap-
propriate federal or state agencies. If the cabinet deter-
mines that this data is not sufficient, the applicant will be
required to collect such additional data as determined by
the cabinet and submit it as part of the permit application.

(¢} Geologic data shall include a general statement of the
geology within the proposed permit area and adjacent
areas down to and including the first aquifer which may be
affected below the lowest oil shale stratum to be mined.

(d) Test borings or core samples from the proposed per-
mit area shall be collected and analyzed down to and in-
cluding the stratum immediately below the lowest oil shale
stratum to be mined, to provide the following data:

1. Location of subsurface water, if encountered;

2. Logs of drill holes showing the lithologic
characteristics and thickness of each stratum and each oil
shale stratum;

3. Physical properties of each stratum within the over-
burden;

4. Chemical analyses of each stratum within the over-
burden, and including the stratum immediately below the
lowest oil shale stratum to be mined to identify, at a
minimum, those horizons which contain potential acid-
foziming, toxic-forming, or alkalinity producing materials;
and,

5. Analyses of the oil shale stratum including, but not
limited to, an analysis of the total sulfur and pyritic sulfur
content.

(¢) If required by the cabinet, geologic data shall be col-
lected and analyzed to greater depths within the proposed
permit area and adjacent areas to provide for evaluation of
the impact of the proposed activities on the hydrologic
balance.

(10) Historical, pedological, and archaeological data
should be gathered from the appropriate agencies. Where
insufficient data exists, the cabinet may require the appli-
cant to collect such data. Where no archaeological in-
formation exists, a survey or prediction analysis should be
done in accordance with current methods used by the Ken-
tucky Heritage Council and the Office of State
Archaeology [coordination with the State Archaeologist].

Section 3. Technical and Engineering Data Re-
quirements. (1) As determined by the applicant and ap-
proved by the cabinet, sampling and monitoring locations
used in the collection of baseline data shall be operated by
the applicant during the active life of the operation and
thereafter as deemed necessary to assess the environmental
impacts of the operation.

(2) The cabinet shall have the power to require the appli-
cant to collect any technical or engincering data related to a
specific oil shale operation as the cabine( deems necessary
to assess the impacts of such activities on the environment
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and natural resources of the affected area. The parameters
to be monitored and the method of monitoring shall be
determined on a case-by-case basis.

(3) Data and information required in this section shall be

subject to the provisions of 405 KAR 30:150 relating to
confidentiality.

Section 4. Variance Procedures. (1) The cabinet may
authorize in writing such exceptions and variances to the
requirements of this regulation as the cabinet may deem
necessary to reasonably and properly address site specific
conditions. A written finding shall be made by the cabinet
that the public and the environment will, in the administra-
tion of this variance, be provided adequate protection con-
sistent with the purposes of KRS 350.600. The permittee
shall publish a Notice of Intention to Request a Variance.

(2) Publication of notice of intention to request a
variance. An applicant for a variance shall place an adver-
tisement in the newspaper of largest bona fide circulation,
according to the definition of KRS 424.110 to 424.120, in
the county or counties wherein the proposed oil shale
operation is to be located. The advertisement shall be
published at least once each week for four (4) consecutive
weeks with the first advertisement to be published not less
than ten (10) nor more than thirty (30) days prior to the fil-
ing of the variance application with the cabinet. The public
notice of intention to file an application for a variance
shall be entitled ‘‘Notice of Intention to File for a Variance
from Kentucky Oil Shale Mining Regulations’’ and shall be
in a manner and form prescribed by the cabinet and shall
include, but not be limited to the following:

{(a) The name and address of the applicant;

(b) The permit or permit application number;

(c) The location of the permit or proposed permit area;

(d) A brief description of the kind of variance proposed
together with a statement of the amount of acreage af-
fected by the proposed variance and the number of the
cabinet regulation from which a variance is being sought;

(e) The address of the cabinet to which interested per-
sons may submit written comments on the variance; and

(f) The location where a copy of the variance applica-
tion is available for public inspection.

(3) The applicant for a variance shall establish the date
and place at which the ‘““Notice of Intention to File for a
Variance from Kentucky Oil Shale Mining Regulations”’
was published by attaching to his application an affidavit
from the publishing newspaper certifying the time, place,
and content of the published notices. The applicant shall
make a full copy of the complete application for a variance
available for the public to inspect and copy. This shall be
done by filing a copy of the variance submitted to the
cabinet at the courthouse of the county or counties where
the mining is proposed to occur. Any person with an in-
terest which is or may be adversely affected shall have the
right to file with the cabinet written comments on the ap-
plication for a variance within thirty (30) days of the final
publication in the newspaper.

(4) If the data requirements listed in this regulation
duplicaie regulation requirements of other federal or state
permits, a completed copy of the reporting form supplied
to meet the requirements of the federal or state permit may
be submitted to the cabinet to replace the duplicated por-
tions of this regulation. The submission of this data will
satisfy the requirements of the duplicated portions of this
regulation, provided the applicant has requested such in
writing and the cabinet has approved the request. The ap-
plicant’s request for exception of duplicated requirements

will not be subject to the requirement to publish a Notice
of Intention to Request a Variance.

JACKIE A. SWIGART, Secretary
ADOPTED: June27, 1983

RECEIVED BY LRC: June27, 1983 at 10 a.m.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
Amended After Hearing

405 KAR 30:250. Use of explosives.

RELATES TO: KRS 350.600

PURSUANT TO: KRS 13.082, 350.028,
350.050, 350.600

NECESSITY AND FUNCTION: KRS 350.600 requires
the [Department for] Natural Resources and Environmen-
tal Protection Cabinet to develop regulations for oil shale
operations to minimize and prevent their adverse effects on
the citizens and the environment of the Commonwealth.

This regulation sets forth the requirements relating to the
use of explosives.

224.033,

Section 1. General. (1) The permittee shall comply with
all applicable local, state and federal laws and regulations
and the requirements of this regulation in the storage,
handling, preparation, and use of explosives.

(2) Blasting operations that use more than the equivalent
of five (5) pounds of TNT shall be conducted according to
a time schedule approved by the cabinet [department].

(3) All blasting operations shall be conducted by ex-
perienced, trained, and competent persons who understand
the hazards involved. Persons working with explosive
materials shall:

_ (a) Have demonstrated a knowledge of, and a will-
ingness to comply with, safety and security requirements;
_(b) Be capable of using mature judgment in ali situa-
tions;

(¢) Be in good physical condition and not addicted to in-
toxicants, narcotics, or other similar types of drugs;

(d) Possess current knowledge of the local, state, and
federal laws and regulations applicable to the work; and

(e) Have obtained a certificate of completion of training
and qualification as required by KRS 351.315.

Section 2. Blasting Plan. A blasting pian shall be sub-
mitted with the permit application for approval by the
cabinet [department]. The blasting plan shall contain the
following in addition to any other blasting procedures
which may be peculiar to the proposed operation or which
may be required by a preblasting survey:

(1) The blasting schedule stipulating the hours during
which blasting will be conducted;

(2) Types of audible warning and all-clear signals which
will be used before and after blasting;

(3) Whether the permittee intends to use seismograph
measurements for every blast or whether the formula in
Section 7 will be followed;

(4) Location of where record of each blast will be retain-
ed and will be available for inspection by the cabinet
[department] and the public;
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(5) Name and address of newspapers in which the
blasting schedule will be published;

(6) Names and addresses of local governments and
public utilities to which blasting schedules will be mailed;
and .

(7) A description of how emergency situations as defined
in Section 6(2) will be handled when it may be necessary to
blast at times other than those described in the schedule.

Section 3. Preblasting Survey. The cabinet [depart-
ment] may require that a preblasting survey be made and
may determine the area to be included in the survey.

(1) On the request to the cabinet [department] of a resi-
dent or owner of a man-made dwelling or structure that is
located within one-half (¥2) mile of any part of the permit
area, the permittee shall promptly conduct a preblasting
survey of the dwelling or structure and submit a report of
the survey to the cabinet [department].

(2) Personne! approved by the cabinet [department]
shall conduct the survey to determine the condition of the
dwelling or structure and to document any preblasting
damage and other physical factors that could reasonably
be affected by the blasting. Assessments of structures such
as pipes, cables, transmission lines, and wells and other
water systems shall be limited to surface condition and
other readily available data. Special attention shall be
given to the preblasting condition of wells and other water
systems used for human, animal, or agricultural purposes
and to the quantity and quality of the water.

_(3) A written report of the survey shall be prepared and
signed by the person or persons who conducted the survey
and prepared the written report. The report shall include
recommendations for any special considerations or pro-
posed adjustments to the blasting procedures outlined in
Sections 6 through 9 which should be incorporated into the
blasting plan to prevent damage. Copies of the report shall
be provided to the person requesting the survey and to the
cabinet [department].

Section 4. Public Notice of Blasting Schedule. At least
ten (10) days, but not more than twenty (20) days before
beginning a blasting program in which explosives that use
more than the equivalent of five (5) pounds of TNT are
detonated, the permittee shall publish a blasting schedule
in a newspaper of general circulation in the locality of the
proposed site. Copies of the schedule shall be distributed
by mail to local governments and public utilities and to
each residence within one-half (V) mile of the blasting sites
described in the schedule. Copies sent to residences shall be
accompanied by information advising the owner or resi-
dent how to request a pre-blasting survey. The permittee
shall republish and redistribute the schedule by mail at
least every three (3) months. Blasting schedules shall not be
so general as to cover all working hours but shall identify
as accurately as possible the location of the blasting sites
and the time periods when blasting will occur. The blasting
schedules shall contain at a minimum:

(1) Identification of the specific areas in which blasting
will take place. The specific blasting areas described shall
not be larger than 300 acres with a generally contiguous
border;

(2) Dates and time when explosives are to be detonated
expressed in increments of not more than four (4) hours;

(3) Methods to be used to control access to the blasting
area;

(4) Types of audible warnings and all-clear signals to be
used before and after blasting; and

(5) A description of possible emergency situations as
defined in Section 6(2) when it may be necessary to blast at
times other than those described in the schedule.

Section 5. Public Notice of Changes to Blasting
Schedules. Before blasting in areas not covered by a
previous schedule or whenever the proposed frequency of
individual detonations are materially changed, the permit-
tee shall prepare a revised blasting schedule in accordance
with the procedures in Section 4. If the change involves on-
ly a temporary adjustment of the frequency of blasts, the
permittee may use alternate methods to notify the govern-
mental bodies and individuals to whom the original
schedule was sent.

Section 6. Blasting Procedures. (1) All blasting shall be
conducted only during daytime hours, defined as sunrise to
sunset. Based on public requests or other considerations,
including the proximity to residential areas, the cabinet
[department] may specify more restrictive time periods.

(2) Blasting may not be conducted at times different
from those announced in the blasting schedule except in
emergency situations where rain, lightning, other at-
mospheric conditions, or the safety of the operator or
public requires unscheduled detonation.

(3) Warning and all-clear signals shall be given which are
of different character and are audible within a range of
one-half (Y4) mile from the point of the blast. All persons
within the permit area shall be notified of the meaning of
the signals through appropriate instructions and signs
posted as required by 405 KAR 30:210 relating to signs and
markers.

(4) Access to the blasting area shall be regulated to pro-
tect the public and livestock from the effects of blasting.
Access to the blasting area shall be controlled to prevent
unauthorized entry beginning at least ten (10) minutes
before each blast and lasting until the permittee’s authoriz-
ed representative had determined that no unusual cir-
cumstances such as imminent slides or undetonated
charges exist and that access to and travel in or through the
area can safely resume.

(5) Areas in which charged holes are awaiting firing shall
be guarded, barricaded and posted, or flagged against
unauthorized entry.

(6) Airblast shall be controlled such that it does not ex-
ceed the values specified in Appendix A of this regulation
at any dwelling, public building, school, church, or com-
mercial or institutional structure, unless such structure is
owned by the permittee and is not leased to any other per-
son. If a building owned by the permittee Is leased to
another person, the lessee may sign a waiver relieving the
permittee from meeting the airblast limitations of this
subsection. [128 decibel linear-peak at any man-made
dwelling or structure located within one-half (¥4) mile of
the permit area.]

(a) In cases except the C-weighted, slow response, the
measuring systems used shall have a flat frequency
response of at least 200 Hz at the upper end. The C-
weighted shall be measured with a Type I sound level meter
that meets the standard American National Standards In-
stitute (ANSI) S 1.4-1971 specifications.

(b) The permittee may satisfy the provisions of this
subsection by meeting any of the four (4) specifications in
the chart in Appendix A of this regulation.

(c) The cabinet may require an airblast measurement of

any or all blasts, and may specify the location of such
measurements.
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(7) Except where lesser distances are approved by the
cabinet [department], based upon a preblasting survey,
seismic investigations, or other appropriate investigations,
and based upon the provisions of 405 KAR 30:130,
blasting shall not be conducted within:

(2) One thousand (1,000) [Three hundred (300)] [One
thousand (1,000)] feet of any building used as a dwelling,
school, church, hospital, or nursing facility;

(b) Five hundred (500) [Three hundred (300)] [Five hun-
dred (500)] feet of facilities including, but not limited to,
disposal wells, petroleum or gas-storage facilities, fluid-
transmission pipelines, municipal water-storage facilities,
gas or oil-collection lines, or water and sewage lines; or

(c) Five hundred (500) feet of an underground mine not
totally abandoned, except with the concurrence of the
Mine Safety and Health Administration of the United
States Department of Labor.

Section 7. Blasting Standards. (1) Blasting shall be con-
ducted to prevent injury to persons, damage to public or
private property outside the permit area, adverse impacts
on any underground mine, or change in the course, chan-
nel, or availability of ground or surface waters outside the
permit area.

(2) In all blasting operations, except as otherwise stated,
the maximum peak particle velocity of the ground motion
in any direction shall not exceed one (1) inch per second at
the immediate location of any dwelling, public building,
school, church, or commercial or institutional building.
The cabinet [department] may reduce the maximum peak
particle velocity allowed if it determines that a lower stan-
dard is required because of density of population or land
use, age or type of structure, geology or hydrology of the
area, frequency of blasts or other factors.

(3) Provided that blasting is conducted in such manner
as to prevent adverse impacts on any underground mine
and changes in the course, channel, or availability of
ground or surface water outside the permit area, then the
maximum peak particle velocity limitation of this section
shall not apply at the following locations: [The maximum
peak particle velocity of ground motion does not apply to
property inside the permit area that is owned or leased by
the permittee.]

(a) At structures owned by the permittee or the person
conducting the blasting operation, and not leased to
another party; and

(b) At structures owned by the permittee or the person
conducting the blasting operation, and leased to another
party, if a written waiver by the lessee is submitted to the
cabinet prior to blasting.

(4) The maximum weight of explosives to be detonated
within any eight (8) millisecond period shall be determined
by the formula W = (D/60) squared, where W = the max-
imum weight of explosives, in pounds, that can be
detonated in any eight (8) millisecond period, and D = the
distance, in feet, to the nearest dwelling, school, church, or
commercial or institutional building. If the blasting is con-
ducted in accordance with this equation, the cabinet
[department] will consider the vibrations to be within the
one (1) inch per second limit.

{(5) If on a particular site the peak particle velocity con-
tinuously exceeds one-half (4) inch per second after a
period of one (1) second following the maximum ground
particle velocity, the department shall require the blasting
procedures to be revised to limit the ground motion.]

Section 8. Seismograph Measurements. (1) Where a
seismograph is used to monitor the velocity of ground mo-

tion and the peak particle velocity limit of one (1) inch per
second is not exceeded, the equation in Section 7(4) need
not be used. However, if the equation is not being used, a
seismograph record shall be obtained for every shot. The
seismograph record shall include:

(a) The seismograph reading, including the exact loca-
tion of the seismograph and its distance from the blast;

(b) The name of the person taking the seismograph
reading; and

(c) The name of the person and firm analyzing the
seismograph record.

(2) The use of a modified equation to determine max-
imum weight of explosives for blasting operations at a par-
ticular site may be approved by the cabinet [department]
on receipt of a petition accompanied by reports including
seismograph records of test blasting on the site. However,
in no case shall the cabinet [department] approve the use of
a modified equation where the peak particle velocity limit
of one (1) inch per second required in Section 7(2) would be
exceeded.

(3) The cabinet [department] may require a seismograph
recording of any or all blasts.

Section 9. Record of Blasting Operations. A record of
each blast, including seismograph records, shall be retain-
ed for at least three (3) years and shall be available for in-
spection by the cabinet [department] and the public on re-
quest. The record shall contain the following data:

(1) Name of person conducting the blast;

(2) Location, date, and time of blast;

(3) Name, signature, and license number of blaster-in-
charge;

(4) Direction and distance, in feet, to nearest dwelling,
school, church, or commercial or institutional building
neither owned nor leased by the permittee;

(5) Weather conditions, including temperature, wind
direction, and approximate velocity;

(6) Type of material blasted;

(7) Number of holes, burden, and spacing;

(8) Diameter and depth of holes;

(9) Types of explosives used;

(10) Total weight of explosives used;

(11) Maximum weight of explosives detonated within
any eight (8) millisecond period;

(12) Maximum number of holes detonated within any
eight (8) millisecond period,;

(13) Initiation system [Methods of firing and type of cir-
cuit];

(14) Type and length of stemming;

(15) If mats or other protections were used;

{(16) Type of delay detonator used, and delay periods us-
ed; [and]

(17) Sketch of the delay pattern;

(18) Number of persons in the blasting crew; and

(19) [(17)] Seismograph records, if required pursuant to
Section 8.
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APPENDIX A OF 405 KAR 30:250
Airblast Limitations

Lower frequency limit of Maximum level

measuring system, Hz ( 1 3dB) indB
0.1 Hz or lower-flat response. . .......... e 135 peak
2Hzorlower-flatresponse ................... 132 peak .
6 Hzor lower-flatresponse ................... 130 peak
C-weighted, slowresponse ...................... 109C

JACKIE A. SWIGART, Secretary
ADOPTED: June 27, 1983
RECEIVED BY LRC: June 27, 1983 at 10 a.m.

PUBLIC PROTECTION AND REGULATION CABINET
Public Service Commission
Division of Utility Engineering and Services
Amended After Hearing

807 KAR 5:008. Winter hardship reconnection of
residential electric and gas service.

RELATES TO: KRS Chapter 278

PURSUANT TO: KRS 13.082, 278.280(2)

NECESSITY AND FUNCTION: KRS 278.280(2) provides
that the commission shall prescribe rules for the performance
of any service or the furnishing of any commodity by any utili-
ty. This regulation establishes a reconnection rule which ap-
plies to electric and gas utility service during the winter months
in hardship situations.

Section 1. Notwithstanding the provision of 807 KAR
5:006, Section 11(5) to the contrary, an electric or gas utility
shall reconnect service to a residential customer who has been
previously disconnected for nonpayment of bills during the
[previous] fifteen (15) months prior to application for
reconnection pursuant to 807 KAR 5:006, Section 11(2)(a) and
who applies for such reconnection of service during the mon-
ths from November through March when the customer or his
or her agent:

(1) Presents a certificate of need from the Department. for
Social Insurance including a certification that a referral for
weatherization services has been made in accordance with Sec-
tion 3 of this regulation;

(2) Pays one-third ('5) of his or her outstanding bill or
$200, whichever is less; and

(3) Agrees to a repayment schedule which would permit the
customer to become current in the payment of his or her elec-
tric or gas bill as soon as possible but no later than October 15
provided, however, that if, at the time of application for
reconnection, the customer has an outstanding bill in excess of
$600 and agrees to a repayment plan that would pay current
charges and makes a good faith reduction in the outstanding
bill consistent with his or her ability to pay, then such plan
shall be accepted. ’

Section 2. Certificate of Need for Reconnection. Federal
and statewide energy assistance programs are administered by
the Kentucky Cabinet for Human Resources, Department for
Social Insurance. A customer who is eligible for energy
assistance under the department’s guidelines or is certified as
being in genuine financial need, defined as any household with
gross income at or below 130 percent of the poverty level, may
obtain a certificate of need from the department to be used in
obtaining a service reconnection from the utility.

Section 3. Weatherization Program. Customers obtaining
a certificate of need under this regulation shall agree to accept
referral to and utilize weatherization services which are ad-
ministered by the Department for Manpower Services. The
provision and acceptance of weatherization services is con-
tingent on the availability of funds and other program
guidelines. Weatherization services include, but are not
limited to, weather-stripping, insulation and caulking.

Section 4. Customers who are current in their payment
plans under Section 1(3) of this regulation shall not be discon-
nected.

LAURA MURRELL, Chairman
ADOPTED: July 15, 1983

APPROVED: LEONARD B. MARSHALL, JR.

Secretary
RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.

Proposed Amendments

COMMERCE CABINET
Department of Fish and Wildlife Resources
(Proposed Amendment)

301 KAR 1:055. Angling; limits and seasons.

RELATES TO: KRS 150.010, 150.025,
150.990

PURSUANT TO: KRS 13.082

NECESSITY AND FUNCTION: In order to perpetuate
and protect the size and well being of fish populations, it is

necessary to govern the size and numbers fishermen can
harvest.

150.470,

Section 1. The statewide season, creel limits and size
limits for taking fish by angling shall be as follows except
as specified in Section 2 of this regulation for specific
bodies of water:

Daily  Pos- Size

. Creel session Limits
Species Limits Limits Inches
Black bass (largemouth, smallmouth,

Kentucky and Coosa bass) 10 20 12
Rock bass (known as goggle-eye or redeye) 15 30 None
Walleye and hybrids 10 20 15
Sauger 10 20 None
Muskellunge and hybrids 2 2 30
Northern pike 5 10 None
Chain pickerel 5 10 None
White bass and yellow bass 60 60 None
Rockfish and hybrids 5 5 15
Crappie 60 60 None
Trout (all species) 8 8 None
Bull frogs 15 30 None

Seasons for all species, except bull frogs, is year round.
Bull frog season is May 15 to October 31, annually.

. Section 2. The following special limits apply: (1) The
impounded waters of Grayson Lake:
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gail)i Pos- LSiZ?t gives the Kentucky Council on Teacher Education and Cer-
Species Limits Limom Inches  tification the duty to develop and recommend policies and
standards relating to teacher preparation and certification;
BI.’;\(ck lt)asls( (lzcrgcemoutgx,sr)nallmouth, 0 2 s and KRS 161.030 rests the certification of teachers and
€ c a
Crapgig y & oosabass None None None other school personnel and the approval of teacher-

(2) The impounded waters of Herrington Lake and Dix
River and their tributary streams upstream from Dix Dam:

Daily  Pos- Size
Creel session Limits
Species Limits Limits Inches
White bass, rockfish, and hybrids 20 40 See (a)

(a) No more than five (5) fish of a daily limit or ten (10)
fish of a possession limit may be fifteen (15) inches or
longer.

(3) The impounded waters of Taylorsville Lake:

Daily  Pos- Size
Creel session Limits

Species Limits Limits Inches

Black bass (largemouth, smallmouth,
Kentucky & Coosa bass) 10 20 15

(4) The impounded waters of Kentucky Lake including

that portion of the canal to the Highway 453 bridge:
Daily  Pos-

Creel session Limits

Size

Species Limits Limits Inches
Black bass (largemouth, smallmouth,
Kentucky & Coosa bass) 10 20 15

All other angling limits and seasons apply as set forth in
Section 1 of this regulation.

Section 3. All fish must be measured from the terminal
end of the lower jaw to the tip of the longest tail fin. All
fish caught that are smaller than those prescribed
minimum lengths must be returned immediately to the
waters from which they were taken in the best physical con-
dition possible. Under no circumstances may a fisherman
remove the head or the tail or part thereof of any of the
above named fish while in the field and before he has com-
~ pleted fishing for the day.

CARL E. KAYS, Commissioner
ADOPTED: June 10, 1983

APPROVED: W. BRUCE LUNSFORD, Secretary

RECEIVED BY LRC: July 12, 1983 at 2 p.m.

SUBMIT COMMENT OR REQUEST FOR HEARING
TO: The Commissioner, Department of Fish and Wildlife
Resources, Arnold L. Mitchell Building, No. | Game Farm
Road, Frankfort, Kentuky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Instruction
(Proposed Amendment)

704 KAR 20:005. Kentucky standards for preparation
program approval,

RELATES TO: KRS 161.020, 161.025, 161.030

PURSUANT TO: KRS 13.082, 156.070, 161.030 .

NECESSITY AND FUNCTION: KRS 161.020 pro-
hibits any person from holding the position of superinten-
dent, principal, teacher, supervisor, director of pupil per-
sonnel, or other public school position for which cer-
tificates may be issued unless he holds a certificate of legal
qualifications for the particular position; KRS 161.025

preparatory colleges and universities and their curricula
with the State Board of Education. This regulation
establishes the standards and procedures which are to be
used for the approval of the various teacher preparation
programs offered by the colleges and universities.

Section 1. Pursuant to the statutory authority placed
upon the Superintendent of Public Instruction, the State
Board of Education, and the Kentucky Council on Teacher
Education and Certification under KRS Chapter 161, there
is hereby devised, created, and incorporated by reference
the Kentucky Standards for the Preparation-Certification
of Professional School Personnel, which shall include the
standards and procedures for the approval of college and
university curricula for the preparation programs.

Section 2. The Kentucky Standards for the Preparation-
Certification of Professional School Personnel is amended
by the selective revision of certain standards, the deletion
of certain standards, and by the addition of other new
standards, and the amended document is hereby in-
corporated by reference and indentified as the Kentucky
Standards for the Preparation-Certification of Profes-
sional School Personnel, revised July, 1983 [November,
1982]. A copy of this document can be obtained from the
Bureau of Instruction, Department of Education, Capital
Plaza Tower, Frankfort, Kentucky.

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983

RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Laurel True, Secretary, Kentucky State Board of

Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Instruction
(Proposed Amendment)

704 KAR 20:020. Rank II equivalency.
RELATES TO: KRS 157.390

PURSUANT TO: KRS 13.082, [156.030,] 156.070,
157.390
NECESSITY AND FUNCTION: KRS 157.390

authorizes the State Board of Education to adopt regula-
tions to determine the salary ranks of certified teachers and
to determine equivalent qualifications for the salary ranks.
This regulation defines an equivalency for the Rank II
salary classification.

Section 1. The Planned Fifth Year Program required
for the renewal of provisional teaching certificates shall be
planned as outlined in 704 KAR 20:010 and shall be ac-
cepted as an equivalency for a Rank II classification under
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the Foundation Law and may be satisfied by any one (1) of
the three (3) plans as described in the following sections.

Section 2. The Plan 1 Fifth Year Program shall be the
completion of a master’s degree from a regionally ac-
credited college or university.

Section 3. The Plan II Fifth Year Program shall consist
of a program completed in accordance with the following
guidelines:

(1) The Plan 1I Fifth Year Program shall be planned in-
dividually with each applicant by the teacher education in-
stitution which shall be an institution approved for offer-
ing programs leading to the standard teaching certificates.

(2) The Plan II Fifth Year Program shall consist of
thirty-two {32) semester hours of credit earned above and
beyond the bachelor’s degree and the four (4) year pro-
gram of preparation required for a provisional certificate,
except that persons who complete a mandated dual cer-
tification program shall be allowed to count toward the
Plan II Fifth Year Program those credits in the second cer-
tification area which are beyond those required for a
bachelor’s degree and certification in the first area. The
[with an] academic standing for the thirty-two (32)
semester hour program shall be [of] no less than is required
at the planning institution for the teacher education
graduates and of the total program at least eighteen (18)
semester hours must be earned at the planning institution;
at least twelve (12) semester hours shall be graduate level
course work; at least twelve (12) semester hours shall be
professional education; and at least twelve (12) semester
hours shall be from the area of the teacher’s specialization.

(3) Once the Plan II Fifth Year Program has been plann-
ed with the individual, the planning institution may
authorize in advance the completion of a maximum of six
(6) semester hours of the program at a senior college.

{4) Course work earned by the applicant prior to plann-
ing the fifth year program may be evaluated for acceptance
by the planning institution.

(5) Credit earned by correspondence shall not apply
toward the Plan II Fifth Year Program.

Section 4. (1) The Plan III Fifth Year Program shall
follow the same guidelines as for the Plan II Fifth Year
Program described in Section 3 of this regulation except
for the modifications described and permitted in this
section.

(2) [(1D)] The Plan I Fifth Year Program shall include at
least thirty-two (32) semester hours of credit, except that
continuing education units and/or professional staff
development units may be substituted under an equivalent
formula for up to twelve (12) semester hours of the total
program. Among the college credits there shall be included
at least twelve (12) semester hours in professional educa-
tion and six (6) semester hours from the area of the
teacher’s specialization. Furthermore, at least eighteen (18)
semester hours of credit must be earned at the planning in-
stitution and twelve (12) semester hours of the total pro-
gram must be for graduate level credit.

(3) [(2)] The Plan III Fifth Year Program shall be plann-
ed by the teacher education institution individually with
each applicant in terms of the position held by the appli-
cant or in terms of a position anticipated by the applicant.
Standard college credits earned by the applicant prior to
planning the program shall be evaluated for possible accep-
tance by the planning institution; however, all preparation
recorded as continuing education units or as professional

staff development units must be included as a component
of applicant’s planned program as approved in advance for
acceptance as a part of the Plan III Fifth Year Program.
The grade point standing for the college credit portion of
the Plan III Fifth Year Program shall be no less than that
required at the planning institution for teacher education
graduates. Once the Plan III Fifth Year Program has been
planned with the individual, the planning institution may
authorize in advance the completion of a maximum of six
(6) semester hours of the program at a senior college.
Credit earned by correspondence shall not apply toward
the Plan III Fifth Year Program.

(4) [(3)] The continuing education unit as used in the
Plan III Fifth Year Program shall be the continuing educa-
tion unit now in use by accredited colleges and universities
and defined as ten (10) contact clock hours of participation
in an organized professional experience under responsible
sponsorship, capable direction, and qualified instruction.
For purposes of the Plan III Fifth Year Program the
studies and experiences for continuing education units
shall be planned in advance to insure relevance to the total
program being planned with the applicant. For purposes of
the Plan III Fifth Year Program two (2) continuing educa-
tion units shall be applied on the same basis as one (1)
semester hour of college credit.

(5) [(4)] The professional staff development unit as used
in the Plan III Fifth Year Program shall be awarded for
participation in short term workshops organized by the
local school district or by the State Department of Educa-
tion and shall require a mininum of ten (10) contact clock
hours of participation for each unit. For purposes of the
Plan III Fifth Year Program two (2) professional staff
development units shall be applied on the same basis as one
(1) semester hour of college credit. For this purpose the
local district inservice education [professional staff
development] committee established under 704 KAR 3:035
[as appointed under 704 KAR 3:280] shall approve in ad-
vance the local district workshops that are to be offered for
professional staff development units on the basis of the
following criteria:

(a) There is an assessment of educational need based
upon input from the persons who are to be participants in
the workshop activity. .

(b) There is a statement of objectives relating to the
assessment.

(c) The workshop activities and the study materials are
appropriate to the attainment of the objectives. Par-
ticipants have input into the design of the workshop.

(d) The instructor(s) has appropriate expertise for the
nature of the workshop.

(¢} Appropriate records will be prepared using forms
authorized by the State Department of Education; each
participant will be given an individual record of PSDU’s
granted.

(6) [(5)] The Superintendent of Public Instruction shall
monitor and evaluate the effectiveness of the Plan III Fifth
Year Program and report annually by September 1 his
evaluation of program effectiveness to the State Board of
Education. For this purpose local school districts and
teacher education institutions shall provide pertinent in-
formation in such form as he may require.

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983

RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING

Volume 10, Number 2— August 1, 1983




294 ADMINISTRATIVE REGISTER

TO: Laurel True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Instruction
(Proposed Amendment)

704 KAR 20:100. Administrators and supervisors.
RELATES TO: KRS 161.020, 161.025, 161.030

PURSUANT TO: KRS 13.082, [156.030,] 156.070,
161.030[156.160]
NECESSITY AND FUNCTION: KRS 161.020,

161.025 and 161.030 require that teachers and other pro-
fessional school personnel hold certificates of legal
qualficiations for their respective positions to be issued
upon completion of programs of preparation prescribed by
the Kentucky Council on Teacher Education and Certifica-
tion and approved by the State Board of [for Elementary
and Secondary] Education; furthermore, the teacher
education institutions are required to be approved for of-
fering the preparation programs corresponding to par-
ticular certificates on the basis of standards and procedures
recommended by the Council and approved by the State
Board. This regulation establishes [an] appropriate cer-
tificates for administration and supervision and relates to
the corresponding standards and procedures for program
approval as included in the Kentucky Standards [State
Plan] for the [Approval of] Preparation- [Programs for
the] Certification of Professional School Personnel.

Section 1. (1) The Professional Certificate for School
Administration and Supervision shall be issued in ac-
cordance with the pertinent Kentucky statutes and State
Board of [for Elementary and Secondary] Education
regulations to an applicant who has completed the approv-
ed program of preparation for one (1) of the school leader-
ship positions—elementary school principal, middle
school-junior high school principal, secondary school prin-
cipal, supervisior of instruction, director of pupil person-
nel or school superintendent—at a teacher education in-
stitution approved under the standards and procedures in-
cluded in the Kentucky Standards [State Plan] for the [Ap-
proval of] Preparation- [Programs for the] Certification of
Professional School Personnel.

(2) The Professional Certificate for School Administra-
tion and Supervision shall be endorsed for the specific
position for which the program of preparation has been
completed. Once the certificate has been issued and en-
dorsed for one (1) position it may be further endorsed for
any of the other school leadership positions upon comple-
tion of the corresponding program of preparation. The
Professional Certificate for School Administration and
Supervision may also be endorsed to show other programs
of preparation-certification for which the holder is
qualified.

(3) As a prerequisite to the issuance of the Professional
Certificate for School Administration and Supervision
with an endorsement for the position of school superinten-
dent the applicant shall have completed five (5) years suc-
cessful school teaching and/or school administrative ex-
perience. As a prerequisite to the issuance of the certificate

with an endorsement for any of the other school leadership
positions the applicant shall have completed three (3) years
of successful teaching experience.

(4) The duration of the Professional Certificate for
School Administration and Supervision shall be for conti-
nuing service.

Section 2. The Professional Certificate for School Ad-
ministration and Supervision, endorsed for secondary
school principal, may be endorsed for a one (1) year period
for the position of elementary school principal upon com-
pletion of at least eight (8) semester hours graduate credit
selected from the endorsement curriculum and upon
recommendation from the superintendent of the local
district in which the applicant is to be employed as an
elementary school principal. The endorsement may be ex-
tended for subsequent years upon completion of at least six
(6) semester hours graduate credit annually until the total
program has been completed.

Section 3. The older type certificates which are still in
force and valid for the position of secondary school prin-
cipal may be endorsed for the position of elementary
school principal in accordance with the same provisions
outlined in Section 2 of this regulation.

Section 4. Persons holding a valid certificate for prin-
cipalship, supervision, or superintendency issued under the
curricula in effect prior to September, 1970, shall not be re-
quired to hold a standard teaching certificate as a prere-
quisite to qualify for any of the administrative en-
dorsements for the Professional Certificate for School Ad-
ministration and Supervision.

Section 5. In the event that a person holding continuing
certification for the position of director of pupil personnel
cannot be secured by the local board of education either
locally or from a listing of available personnel supplied by
the Department of Education, a one (1) year certificate for
director of pupil personnel may be issued at the request of
the local board of education to a person who holds a
master’s degree, a classroom teaching certificate, and has
completed at least two (2) years of successful teaching
experience.

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983
RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Laurel True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Instruction
{Proposed Amendment)

704 KAR 20:185. Psychometrists.
RELATES TO: KRS 161.020, 161.025, 161.030

PURSUANT TO: KRS 13.082, [156.030,] 156.070,
161.030[156.160]
NECESSITY AND FUNCTION: KRS 161.020,

161.025, and 161.030 require that teachers and other pro-
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fessional school personnel hold certificates of legal
qualifications for their respective positions to be issued
upon completion of programs of preparation prescribed by
the Kentucky Council on Teacher Education and Certifica-
tion and approved by the State Board of [for Elementary
and Secondary] Education; furthermore, the teacher
education institutions are required to be approved for of-
fering the preparation programs corresponding to par-
ticular certificates on the basis of standards and procedures
recommended by the Council and approved by the State
Board. This regulation establishes an appropriate cer-
tificate for school psychometrists and relates to the cor-
responding standards and procedures for program ap-
proval as included in the Kentucky Standards [State Plan]
for the [Approval of] Preparation- [Programs for the] Cer-
tification of Professional School Personnel, but establishes
a phase-out schedule for future -certification as a
psychometrist.

Section 1. (1) Certification for school psychometrist
shall be issued in accordance with the pertinent Kentucky
statutes and State Board of [for Elementary and Secon-
dary] Education regulations to an applicant who has com-
pleted the approved program of preparation which cor-
responds to the certificate at a teacher education institution
approved under the standards and procedures included in
the Kentucky Standards [State Plan] for the [Approval of]
Preparation- [Programs for the] Certification of Profes-
sional School Personnel, as adopted by 704 KAR 20:005.

(2) Certification for school psychometrist shall be issued
initially for a duration period of five (5) years and may be
renewed for subsequent five (5) year periods upon comple-
tion within each preceding five (5) year period of two (2)
years of experience as a school psychometrist. If any por-
tion of the renewal experience is not completed, the cer-
tificate may be renewed upon completion of six (6)
semester hours of additional graduate credit appropriate
for the position of school psychometrist.

(3) No new persons shall be admitted to the program of
preparation for school psychometrist after September 1,
1983. Persons admitted to this preparation program prior
to September 1, 1983, must complete the program by
September 1, 1985.

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983
RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Laurel True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Instruction
(Proposed Amendment)

704 KAR 20:198. Director of special education

[directors].

RELATES TO: KRS 161.020, 161.025, 161.030
PURSUANT TO: KRS 13.082, [156.030,]
161.030[156.160]

156.070,
NECESSITY AND FUNCTION: KRS ' 161.020,

161.025, and 161.030 require that teachers and other pro-
fessional school personnel hold certificates of legal
qualifications for their respective positions to be issued
upon completion of programs of preparation prescribed by
the Kentucky Council on Teacher Education and Certifica-
tion and approved by the State Board of [for Elementary
and Secondary] Education; furthermore, the teacher
education institutions are required to be approved for of-
fering the preparation programs corresponding to par-
ticular certificates on the basis of standards and procedures
recommended by the Council and approved by the State
Board. This regulation establishes an appropriate cer-
tificate for director of special education which shall also be
valid for the position of teacher consultant for special
education, and relates to the corresponding standards and
procedures for program approval as included in the Ken-
tucky Standards [State Plan] for the [Approval of]
Preparation- [Programs for the] Certification of Profes-
sional School Personnel.

Section 1. (1) The endorsement for director of special
education shall be issued in accordance with the pertinent
Kentucky statutes and State Board of [for Elementary and
Secondary] Education regulations to an applicant who
holds a provisional certificate for any category of special
education, has completed at least three (3) years of ex-
perience as a teacher or teacher consultant of which two (2)
years are in special education, and who in addition thereto,
has completed the approved program of preparation which
corresponds to the certificate at a teacher education institu-
tion approved under the standards and procedures includ-
ed in the Kentucky Standards [State Plan] for the [Ap-
proval of] Preparation- [Programs for the] Certification of
Professional School Personnel, as adopted by 704 KAR
20:005. The approved program shall consist of forty-five
(45) [forty-eight (48)] semester hours of credit above the
bachelor’s degree level and shall include a master’s degree
or planned fifth year program in special education.

(2) The endorsement for director of special education
shall have the same duration period as the base certificate.

(3) The endorsement for director of special education
shall be valid for the position of teacher consultant for
special education or director of special education.

Section 2. 704 KAR 20:203, Special education teacher-
consultant, is hereby repealed.

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983
RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Laurel True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Vocational Education
(Proposed Amendment)

705 KAR 5:040. Steering committee.

RELATES TO: KRS 156.031, [156.112,] 163.020,
163.030
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PURSUANT TO: KRS 13.082, 156.031, [156.112,]
163.030

NECESSITY AND FUNCTION: KRS 156.031
[156.112]} gives the State Board of Education the function
and authority to develop and adopt policies and regula-
tions by which the Department of [for Occupational]
Education is to be governed in planning, coordinating, ad-
ministering, supervising, operating, and evaluating the [oc-
cupational] education programs, services, and activities
within the department; and KRS 163.020 and 163.030 man-
date a state vocational education program with certain pur-
poses. This regulation establishes responsibilities of steer-
ing committees for [area] vocational education facilities
serving secondary students [centers].

Section 1. Each [area] vocational education facility ser-
ving secondary students [center] that is operated by the
State Department of Education, Bureau of Vocational
Education, shall have an official steering committee ap-
pointed by the Superintendent of Public Instruction. It
shall provide systematic contact with and participation by
responsible leaders in the cooperating local school districts.
The [center] steering committee shall be composed of the
following:

(1) The principal of the vocational school;

(2) [(1)] The superintendent of each cooperating school
district;

(3) {{2)] A board member from each cooperating school
district;

(4) {(3)] One (1) principal from each cooperating school
district;

(5) (4] A lay citizen from each cooperating school
district; [and]

(6) [(5)] A member of the Regional Advisory Committee -

on Vocational Education; and
(7) A guidance counselor from each cooperating school
district.

Section 2. The [center] steering committee shall be
authorized to consult, counsel, and advise with the
principal [coordinator] of the [area] vocational education
facility [center], the regional director of vocational educa-
tion and staff, and the Superintendent of Public Instruc-
tion, on all matters pertaining to the operation of the
school [center].

Section 3. The steering committee shall consult,
counsel, and advise with the administrators responsible for
the operation of the secondary program at the school
[center] on such things as:

(1) Annual and long-range program planning for the
school [center];

(2) Procedures to be followed in implementing the pro-
gram plans; and

(3) Management procedures in handling the details per-
taining to secondary program operations.

Section 4. The management procedures referred to in
the preceding section of this regulation include such areas
as determining the programs to be offered, curriculum
development, employment of personnel, in-service training
of personnel, enrollment quotas for secondary school
students from the different participating local school
districts, discipline of students, class and school schedules,
transportation of students, equipping and maintaining the
facilities, program evaluation, student counseling and
guidance, records and reports, and other areas of concern
pertaining to the operation of the facility [center].

Section 5. The [center] steering committee shall be used
to provide for active exchange of information, views, pro-
blem identification, and future requirements for program
improvements. It shall serve as a forum for the resolution
of issues, identification of needs, and the development of
common understandings and approaches, and serve as a
catalyst for cooperative support and assistance. The com-
mittee shall supplement and assist, but not supplant, ad-
ministrative and program responsibilities assigned to the
Superintendent of Public Instruction.

Section 6. The [center] steering committee shall have a
minimum of one (1) [two (2)] regularly scheduled meeting
per school year and called meetings as needed.

Section 7. The principal of the vocational school
[chairperson] shall develop and distribute a well-planned
agenda to each member of the [center] steering committee
prior to each meeting.

Section 8. When the membership of a steering commit-
tee, as established by Section 1 of this regulation, exceeds
twenty-one (21) persons, the Superintendent of Public In-
struction shall reasonably limit each cooperating school
district’s assigned membership in subsections (3), (4), (5),
and (7) of Section 1 so that membership on the committee
is [imited to twenty-one (21).

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983
RECEIVED BY LRC: July 15,1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Laurel True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Vocational Education
{Proposed Amendment)

705 KAR 5:050. Policy for vocational-technical educa-
tion regional advisory committee.

RELATES TO: KRS 156.031 163.020,
163.030

PURSUANT TO: KRS 13.082, 156.031, 163.030

NECESSITY AND FUNCTION: KRS 156.031 gives
the State Board of Education the function and authority to
develop and adopt policies and regulations by which the
Department of Education is to be governed in planning,
coordinating, administering, supervising, operating, and
evaluating the education programs, services, and activities
within the Department; and KRS 163.020 and 163.030
mandate a state vocational education program with certain
purposes. This regulation defines the purpose, functions,
composition, and organization of vocational-technical
education regional advisory committees authorized by [in]
Kentucky’s State Plan for the Administration of Voca-

tional Education [must be defined by the State Board of
Education].

[156.070],

Section 1. The Regional Advisory Committee shall ad-
vise and assist those responsible for vocational education
in the development and improvement of the entire voca-
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tional education program in the region. The Committee
shall help identify the vocational education needs of in-
dividuals and communities, help assess labor market re-
quirements, contribute to the establishment and
maintenance of realistic and relevant programs, participate
in developing community understanding and support,
assist in building the prestige of and respect for programs
of occupational education, help establish long-range and
annual goals, be concerned with continuing program
evaluation, and give attention to policy matters that in-
fluence the quality of program development. [Pursuant to
the authority vested in the Kentucky State Board of Educa-
tion, the policy for vocational-technical education regional
advisory committees in Kentucky shall be prepared and
provided to regional advisory committees and other in-
terested parties. This document is incorporated by
reference. Copies of the policy may be obtained from the
Bureau of Vocational Education, Department of Educa-
tion, Frankfort, Kentucky 40601.]

Section 2. (1) The Regional Advisory Committee shall
consist of a minimum of nineteen (19) members to serve
for terms of three (3) years, with one-third (15) rotated an-
nually. The regional director will forward the list of
nominees for membership to the State Board of Education
through the Bureau of Vocational Education and the State
Department of Education.

(2) In selecting nominees for committee membership,
the appointing authority will ensure that there is ap-
propriate representation of both sexes, racial and ethnic
minorities, and the various geographic ares of the regions.

(3) Membership shall include at least fifty-one (51) per-
cent, not to exceed sixty (60) percent, representation of
business industry and labor with the remaining members
being selected from organizations, agencies, and the
general public such as manpower, economic development,
disadvantaged, handicapped, public education, communi-
ty colleges, and private or proprietary schools.

Section 3. (1) The Regional Advisory Committee shall
select among its members a chairperson, vice chairperson,
and other officers as necessary. The members shall develop
rules of operation to indicate the time, place, and manner
of meetings for the Regional Advisory Committee. Such
rules shall provide for not less than three (3) meetings an-
nually.

(2) The Assistant Superintendent for Vocational Educa-
tion and the Regional Director of Vocational Education
shall be designated as the liaison persons to assist the Ad-
visory Committee in carrying out its responsibilities.

(3) The Assistant Superintendent for Vocational Educa-
tion shall serve as a general consultant and be responsible
for securing resource people residing outside the region
and for providing statistical and descriptive information
about the state program of vocational education and na-
tional programs or resources requested by the Advisory
Committee which can be made available to it.

(4) The Regional Director of Vocational Education shall
serve as the local consultant and be responsible for secur-
ing resource people within the region and providing
statistical and descriptive information about vocational
education or related programs in the region requested by
the Advisory Committee which can be made available to it.
The Regional Director shall assist the officers of the Ad-
visory Committee in arranging for each meeting and will
provide the clerical help needed in the work of the Ad-
visory Committee, including the preparation of minutes of

each meeting, notices of meetings, necessary reports,
recommendations, and correspondence.

(5) Minutes of each meeting and other activites of the
Regional Advisory Committee shall be kept by the duly ap-
pointed secretary or recorder. Arrangements shall be made
for the records of the Advisory Committee to be kept in the
office of the Regional Director of Vocational Education.
Outcomes of all meetings and activities of the Committee
shall be reported to the Assistant Superintendent for Voca-
tional Education and the State Advisory Council. The
Assistant Superintendent for Vocational Education shall
submit an annual report and recommendations of all
regional advisory committees to the Superintendent of
Public Instruction and the State Board of Education.

(6) All recommendations-of the regional advisory com-
mittee shall represent the majority viewpoints of the
membership, and shall be made in writing to the regional
director for response. The recommendations needing addi-
tional action shall be appended to the minutes and shall be
responded to by the appropriate administrator.

RAYMOND BARBER
' Superintendent of Public Instruction
ADOPTED: July 12, 1983
RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: Mr. L. W. True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601. :

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Rehabilitation Services
(Proposed Amendment)

706 KAR 1:010. [Interim] Three-year plan for voca-
tional rehabilitation services.

RELATES TO: KRS 156.010, 156.031,
163.140, 163.160

PURSUANT TO: KRS 13.082, 163.140

NECESSITY AND FUNCTION: Section 101, Title I,
P.L. 93-112, as amended, requires the submission of an In-
terim Three-Year State Plan for Vocational Rehabilitation
Services, to the Secretary, Department of Education. The
plan must be approved in order for a state to be eligible for
grants from the allotments of funds under Title I, P.L. 93-
112, as amended by P.L. 93-516 and P.L. 95-602, and this
regulation adopts the pertinent state plan developed and
approved by the Department of Education and setting
forth rules governing the services, personnel, and ad-
ministration of the Bureau of Rehabilitation Services.

156.070,

Section 1. Pursuant to the authority vested in the Ken-
tucky State Board of Education by KRS 163.140, the
revised Kentucky State Plan for Vocational Rehabilitation
Services for the period October 1, 1982 through September
30, 1985, effective October 1, 1983, is presented herewith
for filing with the Legislative Research Commission, and
incorporated by reference. A copy of said plan can be ob-
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tained from the Bureau of Rehabilitation Services, Depart-
ment of Education.

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983
RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: L. W. True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Education for Exceptional Children
(Proposed Amendment)

707 KAR 1:060. Identification, evaluation and place-
ment policy and procedure.

.RELATES TO: KRS 156.035,
[157.285]

PURSUANT TO: KRS 156.035,
157.221

NECESSITY AND FUNCTION: KRS 156.035
authorizes the State Board of Education to implement the
provisions of any act of Congress appropriating and ap-
portioning funds to the state; and KRS 157.200 to 157.240
establishes the state’s statutory framework for special
education programs. This regulation establishes policies
and procedures to [The Consent Agreement in Kentucky
Association for Retarded Children, et.al., v. Kentucky
State Department of Education, et.al., Civil Action No.
435, U.S. District Court, Eastern District of Kentucky,
specifies that regulations and guidelines be established for
the identification and placement of exceptional children in
local school districts. 707 KAR 1:051, Section 9, and P.L.
94-142, Section 615,] assure that each child, parents and
the local school districts will be guaranteed procedural
safeguards relative to the identification, evaluation and
placement of exceptional children, in compliance with 20
USC §1415 and the consent agreement settling Kentucky
Association for Retarded Children, et al. v. Kentucky State
Board of Education et al., Civil Action No. 435, U.S.
District Court, Eastern District of Kentucky. [This manual
provides policies and procedures relative to the fulfillment
of the Consent Agreement, 707 KAR 1:051, Section 9, and
P.L.94-142, Section 615.]

157.200 to 157.290

13.082, 156.070,

Section 1. The ‘“Due Process Policy and Procedure
Manual, July, 1983 [September, 1980],” copy of which is
attached hereto and filed by reference, is hereby approved.
This manual fulfills requirements of the Consent Agree-
ment, Civil Action No. 435 [, 707 KAR 1:051, Section 9],
and 20 USC §1415[P.L. 94-142, Section 615], and shall be
referred to as the ““Due Process Policy and Procedure
Manual,” for identification, evaluation and placement of
exceptional children. Copies may be obtained from the

Bureau of Education for Exceptional Children, State
Department of Education, Frankfort, Kentucky 40601.

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983
RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: L. W. True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

EDUCATION AND HUMANITIES CABINET
Department of Education
Bureau of Education for Exceptional Children
{Proposed Amendment)

707 KAR 1:080. Appeals board.

RELATES TO: KRS 156.035, 157.200 to 157.290
[157.305]
PURSUANT TO: KRS 13.082, 156.035, 156.070,
157.221

NECESSITY AND FUNCTION: KRS 156.035
authorizes the State Board of Education to implement the
provisions of any act of Congress appropriating apportion-
ing funds to the state; and KRS 157.200 to 157.290
establishes the state’s statutory framework for special
education programs. This regulation establishes the Excep-
tional Appeals Board to review initial due process hearing
decisions by local education agencies, in compliance with
20 USC § 1415(c) and current federal interpretation thereof
and in compliance with the consent agreement settling [The
Consent Agreement in} Kentucky Association for Retarded
Children, et al., v. Kentucky State Board [Department] of
Education, et al., Civil Action No. 435, U.S. District
Court, Eastern District of Kentucky. [ provides “To adopt
a regulation establishing an appeals procedure within the
Department of Education of the Commonwealth of Ken-
tucky for appeals by a parent of an exceptional child for
whom no local regular or special program has been provid-
ed in order to coordinate various special education pro-
grams which may be available to the child outside the local
school district. The regulation shall direct the state
Superintendent of Public Instruction to designate an in-
dividual or individuals within the Department of Educa-
tion of the Commonwealth of Kentucky to hear such ap-
peals. Such, procedure shall be so structured as to
guarantee that said appeal may be prosecuted in the
minimum amount of time.”’]

Section 1. There is hereby established for [within] the
Department of Education the Exceptional Children Ap-
peals Board consisting, for each appeal filed, of three (3)
members of the department’s pool of due process hearing
officers. The Superintendent of Public Instruction shall
appoint, for each appeal filed, three (3) of such persons
[employees within the Department of Education] to serve
as members of said board and shall designate one (1) of
them as chairman. Such members shall not be employees
of a public agency which is involved in the education or
care of the child, or an employee of the Department of
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Education and shall not appear to have a vested interest in
the outcome of the appeal. [Such members shall serve at
the pleasure of the Superintendent of Public Instruction.]

Section 2. Any person who is a party to the hearing at
the local school system level in a matter involving the iden-
tification, evaluation, or placement of an exceptional child
as provided in 707 KAR 1:051 and 707 KAR 1:060, and
who is aggrieved by the order on such hearing, may appeal
such order in writing by certified mail to the Exceptional
Children Appeals Board within fourteen (14) calendar days
of the entry of such order. This appeal shall also be submit-
ted to the opposing party who will then have seven (7)
calendar days in which to respond in writing to the Excep-
tional Children Appeals Board. The board may also hear
such a matter upon a showing that no hearing was provid-
ed at the local level.

Section 3. The chairman of the Exceptional Children
Appeals Board shall set the matter for the hearing within
ten (10) calendar days after receipt of the written appeal
unless the parties to the appeal agree to a longer period of
time.

Section 4. The Exceptional Children Appeals Board
shall determine the case upon the record established at the
hearing at the local level. It may allow the introduction of
additional testimony, documents and other evidence, in-
cluding oral arguments upon a showing of good cause. The
board shall not be bound by the formal rules of evidence.

Section 5. [Within ten (10) calendar days of the conclu-
sion of the hearing on appeal,] The Exceptional Children
Appeals Board shall make findings of fact, conclusions of
law, and a decision within thirty (30) days of receipt of the
appeal of a due process hearing decision [and recommen-
dations to the Superintendent of Public Instruction, who
shall within three (3) calendar days of receipt thereof make
a final determination of the case].

RAYMOND BARBER
Superintendent of Public Instruction
ADOPTED: July 12, 1983
RECEIVED BY LRC: July 15, 1983 at 2:30 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: L. W. True, Secretary, Kentucky State Board of
Education, 17th Floor, Capital Plaza Tower, Frankfort,
Kentucky 40601.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Labor
Kentucky Occupational Safety and Health
(Proposed Amendment)

803 KAR 2:015. General industry standards.

RELATES TO: KRS Chapter 338

PURSUANT TO: KRS 13.082

NECESSITY AND FUNCTION: KRS 338.051 and
338.061 authorize the Kentucky Occupational Safety and
Health Standards Board to adopt and promulgate occupa-
tional safety and health rules, regulations, and standards.
Consistent with this authority the following regulations
contain those standards to be enforced by the Division of
Occupational Safety and Health Compliance. The Occupa-
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tional Safety and Health Standards Board hereby adopts
the following regulations applicable to general industry.

Section 1. Batteries. Changing and charging storage
batteries (for automotive-type battery charging installa-
tions, in-vehicle charging of batteries, and battery jump
starting of vehicles).

(1) Facilities shall be provided for flushing electrolyte
from the eyes and skin with water when changing or charg-
ing storage batteries. An adequate water supply shall be
within the work area.

(2) No battery shall be charged or discharged within a
closed or unvented container. The batteries shall be charg-
ed:

(a) In the open; or

(b) In a mechanically-ventilated space; or

{c) In a space providing at least twenty (20) cubic feet
per ampere of charging capacity.

(3) A face shield or goggles shall be provided and
available at each charging unit. The use of the face shield
or goggles shall be required for connection and disconnec-
tion of vehicle or charger leads to the battery terminals and
for the addition or pouring of electrolyte.

(4) Employees shall wear face shields or goggles during
installation and removal of batteries from vehicles, while
connecting and disconnecting battery charger or jumper
cable leads, and while handling electrolyte.

(5) Employees shall be instructed to:

(a) Turn off the battery charger to connect or disconnect
the battery;

(b) Wash acid spills immediately; and

(c) Flush electrolyte from eyes and skin with water for
ten (10) minutes.

[Section 2. Confined Spaces. Definitions: A confined
space is a space having limited means of ingress and/or
egress and so enclosed that adequate dilution ventilation
cannot be obtained by natural air movement, or
mechanically induced movement. In order to be a confined
space for purposes of this standard, a space must be sub-
ject to the accumulation of toxic, combustible, or corrosive
agents, or to a deficiency of oxygen. Any of the following,
among others, may be a confined space if it meets the
criteria set forth in the definition above:]

f(1) Storage tanks, tank cars, process vessels, bins,
trailers and other tank-like compartments usually with one
(1) or more manholes for entry.]

[(2) Open topped spaces of more than four (4) feet in
depth. such as bins, silos, pits, vats, tubs, vaults, vessels or
floating roof storage tanks.]

[(3) Ventilation or exhaust ducts, manholes, sewers,
underground utility tunnels, pipelines and similar struc-
tures.]

[(4) Ovens, furnaces, kilns and similar structures.]

[Section 3. Confined Space Entry; Non-Utility Opera-
tions: Except as provided in Section 4, entry into a confin-
ed space shall not be made unless the following procedures
have been accomplished.]

[(1) Insure that all lines containing harmful agents, e.g.,
supply, discharge, overflow, vent, drain or similar connec-
tions entering the space are physically separated or blocked
by means of blinds or other devices, capable of insuring
complete closure.]

[(2) Fixed mechanical devices and/or equipment which
utilize electric, air or hydraulic power shall be placed in
zero (0) mechanical state by disconnecting. Electrical ser-
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vice equipment, excluding lighting, shall be padlocked or
tagged.]

[(3) The internal atmosphere shall be tested for com-
bustible gas, toxics and corrosives where there is reason to
suspect their presence and, except when adequate natural
air movement or adequate continuous forced ventilation is
provided, the atmosphere shall also be tested for oxygen
deficiency.]

[(4) Ventilation:]

{(a) If the tests made in accordance with subsection (3)
above indicate that the atmosphere is unsafe, before any
employee is permitted to enter the confined space, the
space shall be ventilated until the concentration of hazar-
dous substance is reduced to a safe level or removed, and
ventilation shall be continued as long as recurrence of the
hazard is probable.]

[(b) As an alternative to ventilation or if the ventilation
does not adequately reduce or remove the hazardous
substance, an employee may enter a confined space only if
that employee wears a supplied air respirator, approved by
NIOSH for that purpose. If the employee utilizes a self-
contained respirator, sufficient primary air capacity shall
be available as well as reserve capacity to perform the task
inside the confined space. Under no circumstances shall the
wearer of the respirator be permitted to remain in the con-
fined space when the primary air system is depleted or is
being replaced. The reserve air supply shall be used only in
the event of an emergency.]

[(5) No employee shall enter a confined space unless:]

[(a) Provisions have been made for constant com-
munication with an employee in the immediate vicinity not
in the confined space; and]

[(b) Provision has been made for adequate rescue pro-
cedure including rescue equipment specifically designed for
rescue from the confined space in which work is being per-
formed; and]

[(c) The employees working inside and outside the con-
fined space have been adequately trained in rescue pro-
cedures; the training having been renewed at least yearly.]

[(6) An employee entering a confined space for rescue
shall wear a respirator that meets NIOSH certification and
shall have sufficient capacity to effect the rescue from the
confined space.]

[(7) Lighting:]

[(a) Temporary lights shall be equipped with guards to
prevent accidental contact with the bulb, except that
guards are not required when the construction of the
reflector is such that the bulb is deeply recessed.]

[(b) Temporary lights shall be equipped with heavy duty
electric cords with connections and insulation maintained
in safe condition. Temporary lights shall not be suspended
by their electric cords unless cords and lights are designed
for this means of suspension. Splices shall have insulation
equal to that of the electrical cord.]

[(c) Working spaces, walkways, and similar locations
shall be kept clear of cords so as not to create a hazard to
employees.]

[(d) Portable electric lighting used in moist and/or other
hazardous locations, as, for example, drums, tanks, and
veslsels, shall be operated at a maximum of twelve (12)
volts.]

[Section 4. Emergency Confined Space Entry. (1)
Definition. ‘““Emergency’’ is a sudden and unexpected con-
dition requiring immediate action.]

[(2) The employer shall establish a written procedure

covering confined space entry under emergency conditions.
The emergency may exclude Section 3(1), (3) and (4)(a).]

[Section 5. Confined Space Entry: Utility Operations
Including Gas, Water and Sewage: (For Electric Utility
Operations See 1926.956(b). For Tele-Communication
Utility Operations See 1910.268(0}.)]

[(1) When work by a gas, water, or sewage utility is per-
formed in a manhole, unvented vault, tunnel, pit, or
pipeline, the following steps shall be taken before an
employee enters:]

[(a) The internal atmosphere shall be tested for com-
bustible gas, toxics and corrosives where there is reason to
suspect their presence and, except when adequate natural
air movement or adequate continuous forced ventilation is
provided, the atmosphere shall also be tested for oxygen
deficiency;]

[(b) When unsafe conditions are detected by testing or
other means, the work area shall be adequately ventilated
and otherwise made safe before entry.]

[(2) An adequate continuous supply of air shall be pro-
vided while work is performed under any of the following
conditions:}

[(a) Where combustible or explosive gas vapors have
been initially detected and subsequently reduced to a safe
level by ventilation;]

[(b) Where organic solvents are used in the work pro-
cedures;]

[(c) Where open flame torches are used in the work pro-
cedures;]

[(d) Where the manhole is located in that portion of a
public right of way open to vehicular traffic and/or expos-
ed to seepage of gas or gases, or]

[(e) Where a toxic gas or oxygen deficiency is found.]

[(3) An employee with basic first-aid and rescue training
shall be available in the immediate vicinity to render
emergency assistance as may be required. The employee
whose presence is required in the immediate vicinity for the
purposes of rendering emergency assistance is not to be
precluded from occasionally entering to provide assistance
other than in an emergency. The requirement of this
paragraph does not preclude a qualified employee, work-
ing alone, from entering for brief periods of time for the
purpose of inspection, housekeeping, taking readings, or
similar work if testing for oxygen deficiency, combustible
gas and suspected toxic substances has been performed.]

[(4) Ladders or other safe means shall be used to enter
and exit manholes exceeding four (4) feet in depth.]

[{(5) When open flames are used, the following precau-
tions shall be taken to protect against the accumulation of
combustible gas:]

[(a) A test for combustible gas shall be made immediate-
ly before using the open flame device, and at least once per
hour while using the device; and]

[(b) A fuel tank (e.g., acetylene) may not be in the
manhole unless in actual use.]

[Section 6. This regulation shall not pre-empt any
specific applicable standard; and shall not preclude any
specific applicable standard now in effect.]

Section 2. [7.] Safety and Testing of Supply Lines in Ex-
cess of 600 Volts. (1) Definitions:

(a) Disconnected means disconnected from any electrical
source of supply;

(b) Guarded: Protected by personnel, covered, fenced,
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or enclosed by means of suitable castings, barrier, rails,
screens, mats, platforms, or other suitable devices in ac-
cordance with standard barricading techniques designed to
-prevent dangerous approach or contact by persons or ob-
jects. (Note: Wires, which are insulated but not otherwise
protected, are not considered as guarded);

(c) Hold cards (also called ‘‘hold tags’): A card or
tagtype device, usually having a predominant color of
white or red which warns against or which cautions against

“the operation of a particular switch, device, circuit, tool,
machine, etc.;

(d) Near: A distance no closer than that shown in the
table in subsection (3)(c) of this section;

(e) Qualified person: A person who, because of ex-
perience and training is familiar with the construction and
operation of the apparatus or equipment and the hazards
involved in the performance of the job.

(2) Purpose:

(a) The intent and purpose of this regulation is to pro-
vide and establish safety procedures for testing equipment
to protect electrical workers from hazards resulting from
exposure to high voltage;

(b) This regulation shall apply to non-utility electrical
workers who are engaged in electrical construction and/or
maintenance of electrical conductors and equipment rated
at 600 volts and above.

(3) Energized conductors and equipment:

(a) Only qualified employees shall work on or near high
voltage conductors or equipment;

(b) Personal protective equipment shall be provided by
the employer and used by the employee when working on
or near energized, ungrounded high voltage conductors or
equipment;

(¢) No employee shall approach or take any conductive
object, without an approved insulating handle, within the
minimum distance specified in the table below, unless the
energized part is insulated or guarded from the employee,
or the employee is effectively insulated from the live parts.
Rubber gloves (sleeves if necessary) rated for the voltage
involved shall be considered effective insulation of the
employee from the energized part.

Minimum Clear Distance From Live Parts

Voltage Phase to Phase Distance Phase to Employee
(Kilovolts)
0.6t034.5 2’
34.5t046 247
46 t0 69 3’
69to115 3’4"
115to 138 3’6"
138 to 169 38"

(4) De-energized conductor or equipment:

(a) Existing conditions shall be determined before star-
ting work on electrical conductor and/or equipment;

(b) Before any work is performed, all electrical switches,
breakers and associated disconnecting devices shall be
opened, made inoperable and hold tagged out by the per-
son in charge. Employees shall be trained and thoroughly
instructed in the tagging procedure. One (1) qualified per-
son, for example: foreman, general foreman or first class
electrician, of each crew shall be responsible for attaching
hold tags and/or hold cards to the disconnecting means.
When more than one (1) crew is involved in the work,
multiple hold tags or hold cards shall be placed in the han-
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dle of the disconnecting equipment. The use of such tags
must be respected. Equipment or items so tagged must not
be activated or used without full and proper authority of a
responsible person whose signature appears on the tag;

(c) Conductors shall be short circuited and grounded
wherever possible;

(d) Capacitors may be components of apparatus of the
disconnected electrical system. Before employees are
allowed to work, the capacitors shall be discharged, short
circuited and grounded;

(¢) When de-energizing conductors and equipment and
the means of disconnecting from the energy source is not
visible open, a voltage test shall be made before starting
work. An operational check shall be made of the voltage
tester prior to and following the voltage test to determine
reliability of the testing device. The test device must be
handled and used while wearing or using approved protec-
tive equipment during the test;

(f) All conductors and equipment shall be treated as
energized until tested, short circuited and -effectively
grounded except when the circuit involved is isolated from
all possible sources of energizing voltage from another cir-
cuit, induced voltage or back feed;

(g) The voltage condition of de-energized conductors
and/or equipment shall be determined with testing equip-
ment designed for the applicable voltage;

(h) Upon completion of work on de-energized con-
ductors and equipment, the person responsible shall ascer-
tain that all employees under his jurisdiction are clear and
that all protective short circuit and grounding lines are
removed. The qualified person(s) shall then remove his
hold tag(s). Only at this time shall conductors and equip-
ment be re-energized.

Section 3. [8.] Safety Belts, Lanyards and Lifelines. 1)
Employees working from open-sided unguarded floors,
pipe racks, and ledges, platforms, walkways, machinery,
stockshelves, or similar unguarded working surfaces which
are elevated ten (10) feet or more above a lower level shall
be secured by safety belts and lanyards, lifelines where
necessary, or shall be protected by safety nets.

(2) Lanyards shall have a nominal breaking strength of
5,400 Ibs. The combination of safety belts and lanyards,
lifelines where necessary, shall be designed to permit a fall
of not more than five (5) feet.

(3) All safety belt and lanyard hardware, except rivets,
shall be capable of withstanding a tensile loading of 4,000
Ibs. without cracking, breaking or taking a permanent
deformation.

(4) Lifelines, where necessary, shall be secured above the
point of operation to an anchorage of structural member
1cl';lpable of supporting a minimum dead weight of 5,400

. :

(5) This standard shall not pre-empt any applicable stan-

dard now in effect.

THELMA L. STOVALL, Commissioner
ADOPTED: July 14, 1983
APPROVED: LEONARD B. MARSHALL, JR.
' ‘ Secretary
RECEIVED BY LRC: July 15, 1983 at 1:15 p.m.
SUBMIT COMMENT OR REQUEST FOR HEARING
TO: OSH Technical Support, Kentucky Department of
Labor, Occupational Safety and Health, U.S. 127 South,
Frankfort, Kentucky 40601.
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PUBLIC PROTECTION AND REGULATION CABINET
Department of Labor
Kentucky Occupational Safety and Health
(Proposed Amendment)

803 KAR 2:016. Construction industry standards.

RELATES TO: KRS Chapter 338

PURSUANT TO: KRS 13.082

NECESSITY AND FUNCTION: KRS 338.051 and
338.061 authorize the Kentucky Occupational Safety and
Health Standards Board to adopt and promulgate occupa-
tional safety and health rules, regulations, and contains
those standards to be enforced by the Division of Occupa-
tional Safety and Health Compliance. The Occupational
Safety and Health Standards Board hereby adopts the
following regulations applicable to the construction in-
dustry.

[Section 1. Confined Spaces. Definitions: A confined
space is a space having limited means of ingress and/or
egress and so enclosed that adequate dilution ventilation
cannot be obtained by natural air movement, or
mechanically induced movement. In order to be a confined
space for purposes of this standard, a space must be sub-
ject to the accumulation of toxic, combustible, or corrosive
agents, or to a deficiency of oxygen. Any of the following,
among others, may be a confined space if it meets the
criteria set forth in the definition above.]

[(1) Storage tanks, tank cars, process vessels, bins,
trailers and other tank-like compartments usually with one
(1) or more manholes for entry.]

[(2) Open-topped spaces of more than four (4) feet in
depth such as bins, silos, pits, vats, tubs, vaults, vessels or
floating roof storage tanks.]

[(3) Ventilation or exhaust ducts, manholes, sewers,
underground utility tunnels, pipelines and similar struc-
tures.]

[(4) Ovens, furnaces, kilns and similar structures.]

[Section 2. Confined Space Entry; Non-Utility Opera-
tions: Except as provided in Section 3, entry into a confin-
ed space shall not