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MEETING NOTICE: The next meeting of the Administrative Regulation Review Subcommittee

is' tentatively scheduled on March 5-6, 1991. See tentative agenda on
2597-2598 in this Administrative Register.
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ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
TENTATIVE AGENDA - March 5, 1991
Room 327, State Capitol, 2 p.m.

COUNCIL ON HIGHER EDUCATION
Nonpublic Colleges
13 KAR 1:020. Private college licensing. Repeals 13 KAR 1:15. .
Public Educational Institutions
" 13 KAR 2:020. Guidelines for undergraduate admission to the state-supported institutions of higher
education in Kentucky.

13 KAR 2:045. Classification of Residency for admission and tuition assesment purposes. Repeals 13
KAR 2:040.

STATE BOARD OF ELECTIONS
Forms and Procedures .
31 KAR 4:020. Election costs, county clerk reimbursement and form.

TEACHERS' RETIREMENT SYSTEM
General Rules

102 KAR 1:035. Employment by retired members.

102 KAR 1:050. Qut-of-state service interest rates.

102 KAR 1:057. Credit for military service.

102 KAR 1:060. Refunds.

102 KAR 1:100. Insurance.

102 KAR 1:125. Omitted contributions.

102 KAR 1:130. Additional contributions.

102 KAR 1:135. Interest credited to accounts.

102 KAR 1:140. Disability.

102 KAR 1:154. Repeal of 102 KAR 1:154 and 102 KAR 1:190.

102 KAR 1:160. Annuity tables.

102 KAR 1:162. Early retirement actuarial d1scounts applicable to annuities.
102 KAR 1:165. Surviving children's benefits.

102 KAR 1:180. Kentucky industrial development finance authority.

102 KAR 1:185. Reciprocal program between County Employee Retirement System, Kentucky Employee
Retirement System, State Police Retirement System and Teachers Retirement System.

102 KAR 1:195. Payroll reports.

102 KAR 1:210. Submission of employer data.

GENERAL GOVERNMENT CABINET
Board of Pharmacy

201 KAR 2:116 & E. Drug products with bioinequivalence problems. (Amended After Hearing)
Board of Optometric Examiners ' -

201 KAR 5:010. Application for examination; reciprocity.
201 KAR 5:030. Annual courses of study requ]red.
201 KAR 5:037. Advertising.
201 KAR 5:040. Unprofessional conduct.
201 KAR 5:050. Office locations and equipment.
201 KAR 5:060. Licenses in inactive status.
201 KAR 5:070. Board members compensation.
201 KAR 5:080. Trade names.
201 KAR 5:090. Annual renewal fees.
TOURISM CABINET
Department of Fish and Wildiife Resources
Game

301 KAR 2:047. Spécific areas; seasons, limits for upland game birds, furbearers and small game.
301 KAR 2:250. Seasons and limits for upland game birds, furbearers and small game.

NATURAL RESOURCES AND ENVIORNMENTAL PROTECTION CABINET
Department for Surface Mining Reclamation and Enforcement
Bond and Insurance Requirements -
405 KAR 10:040 & E. Procedures, criteria and schedule for release of performance bond.

ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
TENTATIVE AGENDA - March 6, 1991
Room 327, State Capitol, 10 a.m.

JUSTICE CABINET
Asset Forfeiture
500 KAR 9:010. Definitions. (Deferred from February Meeting)
500 KAR 9:015. Model policy for forfeiture of assets by law enforcement agencies. (Deferred from
February Meeting) T

500 KAR 9:040. Grants. (Deferred from February Meeting)
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TRANSPORTATION CABINET
Department of Vehicle Regulation
Division of Motor Carriers
601 KAR 1:005 & E. Safety regulations.
Commercial Driver's License
601 KAR 11:010 & E. Fees relating to commercial driver's licenses.
601 KAR 11:020. Commercial driving history record.
601 KAR 11:030. Restrictions and endorsements on commercial driver's licenses.
601 KAR 11:040 & E. Medical waivers for intrastate operators of commercial motor vehicles.
601 KAR 11:050. Adoption of 49 CFR Part 383.
601 KAR 11:060. Commercial driver's license mandate date.
Motor Vehicle Commission
Motor Vehicle Commission .
605 KAR 1:190. Motor vehicle advertising.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance
Trade Practices and Frauds .
806 KAR 12:131. Requirements for disclosure for 1ife insurance and annuity contracts.
Group and Blanket Health Insurance .
806 KAR 18:040 & E. Health insurance for students of institutions of higher education. (Amended
After Hearing)

: Public Service Commission
Utilities
807 KAR 5:041. Electric.
807 KAR 5:061. Telephone.

CABINET FOR HUMAN RESOURCES
, Department for Health Services
Emergency Medical Technicians
902 KAR 13:080. Authorized procedures. (Not Amended After Hearing)
902 KAR 13:120. Emergency medical techincian automatic and semiautomatic defibrillation training
program. (Amended After Hearing)
Health Services and Facilities
902 KAR 20:290. Standards for Alzheimer's facilities. : '
902 KAR 20:300 & E. Operation and services: nursing facilities. (Amended After Hearing)
902 KAR 20:310 & E. Facility specifications; nursing facility. (Amended After Hearing)
Department for Seocial Insurance
Public Assistance

904 KAR 2:006 & E. Technical requirements; AFDC.
904 KAR 2:015 & E. Supplemental programs for the aged, blind, and disabled.
904 KAR 2:116 & E. Low income home energy assistance program. (Deferred from February Meeting)

-Department for Medicaid Services

Medicaid Services

907 KAR 1:004 & Resources and income standard of medically needy.

907 KAR 1:011 & Technical eligibility requirments.

907 KAR 1:020 & E. Payment for drugs.

907 KAR 1:022 & E. Nursing facility and intermediate care facility for the mentally retarded
services. (Repeals 907 KAR 1:024.) (Not Amended After Hearing)

907 KAR 1:025 & E. Payments for nursing facility and intermediate care facility for the mentally
retarded services. (Repeals 907 KAR 1:036.) (Amended After Hearing)

907 KAR 1:095. Payments for nurse-midwife services. (Mot Amended After Hearing)

907 KAR 1:102 & E. Advanced registered nurse practitioner services. (Not Amended After Hearing)

907 KAR 1:104 & E. Payments for advanced registered nures practitioner services. (Not Amended
‘After Hearing)

907 KAR 1:150 & E. Payments for alternative home and community bBased services for the mentally
retarded.

mm

OTHER BUSINESS: i .
"PUBLIC PROTECTION AND REGULATION CABINET

Alcoholic Beverage Control Board
804 KAR 5:040. Minors; definitions.

ADHMINISTRATIVE REGULATION REVIEW PROCEDURE

Filing and Publication .

Administrative bodies shall file with the Regulations Compiler all proposed administrative
regulations, public hearing information, tiering statement, regulatory impact analysis, fiscal note,
and the federal mandate comparison. Those administrative regulations received by the deadline required
in KRS 13A.050 shall be published in the Administrative Register.

Volume 17, Number 9 - March 1, 1991
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Public Hearing

The administrative body shall schedule a public hearing on proposed administrative regulations to
be held not less than twenty (20) nor more than thirty (30) days following publication. The time,
date, and place of the hearing and the name and address of the agency contact person shall be included
on the last page of the administrative regulation when filed with the Compiler's office.

Any person interested in attending the scheduled hearing must submit written notification of such
to the administrative body at least five (5) days before the scheduled hearing. If no written notice

is_received at least five (5) days before the hearing, the administrative body may cancel the hearing.
If the hearing is cancelled, the administrative body shall notify the Compiler of the

cancellation. If the hearing is held, the administrative body shall submit within fifteen (15) days
following the hearing a statement of consideration summarizing the comments received at the hearing
and the administrative body's responses to the comments.

No transcript of the hearing need be taken unless a written request for a transcript is made, and
the person requesting the transcript shall have the responsibility of paying for same. A recording may
be made in lieu of a transcript.

Review Procedure

If a proposed administrative regulation is amended as a result of the public hearing, the amended
version shall be published in the next Administrative Register; and the administrative regulation
shall be reviewed by the Administrative Regulation Review Subcommittee at its next meeting following
publication. If a proposed administrative regulation is not amended as a result of the hearing or if
the hearing is cancelled, the administrative regulation shall be reviewed by the Administrative
Regulation Review Subcommittee’ at its next meeting. After review by the Subcommittee, the
administrative regulation shall be referred by the Legislative Research Commission to an appropriate
jurisdictional committee for a second review. The administrative regulation shall be considered as
adopted and in effect as of adjournment on the day the appropriate jurisdictional committee meets or
thirty (30) days after being referred by LRC, whichever occurs first. '

EMERGENCY ADMINISTRATIVE REGULATIONS NOW IN EFFECT

(NOTE: Emergency regulations expire 120 days from publication or
upon replacement or repeal.)

STATEMENT OF EMERGENCY
1 KAR 6:010E

The Capital Planning Advisory Board s
directed by KRS Chapter 7A to develop a
statewide six-year capital improvement plan. The
board is empowered by KRS 7A.140 to promulgate
regulations to establish the process and to
define the information that will be provided by
state agencies and universities and used by the
board in the development of the six-year plan.
The instructions and forms that define what will
be required are incorporated by reference in the
administrative regulations. These forms and
instructions will be issued to state agencies
and universities by February 15, 1991, so the
state agencies and universities can provide the
required information by the stated deadline of
May 15, 1991. This emergency administrative
regulation shall be replaced by an ordinary
administrative regulation. The ordinary
administrative regulation was filed with the
Regulations Compiler on February 6, 1991.

REPRESENTATIVE MARSHALL LONG, Chairman

LEGISATIVE RESEARCH COMMISSION
Capital Planning Advisory Board

1 KAR 6:010E. Policies and procedures.

RELATES TO: KRS Chapter 7A

STATUTORY AUTHORITY: KRS 7A.140

EFFECTIVE: February 6, 1991

NECESSITY AND FUNCTION: KRS 7A.140 authorizes
the Capital Planning Advisory Board to adopt any
administrative regulations necessary to carry
out its planning and advisory functions. The

purpose of this regulation is to establish the
policies and procedures for the capital planning
process.

Section 1. The Governor, the Chief Justice,
and the Legislative Research Commission shall
provide: -

(1) Statements of the type and amount of space
currently occupied by their respective agencies
in Franklin, Fayette, Jefferson, Boone, Kenton,
and Campbell counties; and

(2) Projections of future space needs in those
counties through FY 1996.

Section 2. State agencies, other than
institutions of higher education, shall submit
information specified by the board in the
document titled "State Agencies Six-Year Capital
PTlan Instructions." This document, dated
February 1, 1991, is incorporated by reference
and may be reviewed or obtained at the Office of
the Capital Planning Advisory Board, Room Z2A,
Capitol Annex, Frankfort, Kentucky 40601, Monday
through Friday from 8 a.m. to 4:30 p.m. (EST).

Section 3. Institutions of higher education
shall submit information specified by the board
in the document titled "Higher Education
Institutions Six-Year Capital Plan
Instructions." This document, dated February 1,
1991, is incorporated by reference and may be
reviewed or obtained at the Office of the
Capital Planning Advisory Board, Room 2A,
Capitol Annex, Frankfort, Kentucky 40601, Monday
through Friday from 8 a.m. to 4:30 p.m. (EST).

Section 4.
the Kentucky

Agencies providing information to
Information Systems Commission
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pursuant to KRS 61.950 shall not be required to
provide that information to the board.

(1) The Kentucky Information Systems
Commission shall provide the board with the
follgwing information:

(a) List and approval or disapproval status of
all submitted computing and communciations items;

(b) List of the selected computing items on
which the Kentucky Information Systems
Commission places high value; and

(c) List of selected high-value communications

items, primarily those related to a statewide
network.
(2) The board may utilize the information

received from the Kentucky Information Systems
Commission in the formulation of the board's
statewide six-year capital improvement plan.

Section 5. The board shall
projects from its information
1991 planning period, and accept, for review
only, the Highway Biennial Construction and
Preconstruction Program developed pursuant to
KRS 176.440 by the Transportation Cabinet as

exclude road
request for the

reviewed by the General Assembly's Interim Joint

Committee on Transportation.

Section 6. In providing the information
required by KRS 7A.120, state agencies and
institutions of higher education shall include
any lease of real property where the estimated
cost of purchasing the real property is $200,000
or more, separately in the forms required by
Sections 2 and 3 " of this regulation, as
appropriate.

Section 7. An agency providing any information
to the board on behalf of another agency shall
submit written notice to the board by May 15,
1991, specifying the type of information to be
provided and the date by which it shall be
provided.

REP. MARSHAL LONG, Chairman
APPROVED BY AGENCY: February 1, 1991 )
FILED WITH LRC: February 6, 1991 at 4 p.m.

STATEMENT OF EMERGENCY
31 KAR 4:060E

This emergency administrative regulation is
necessary because the 1990 Regular Session of
the General Assembly requires the State Board of
Elections to conduct a purge of ineligible and
deceased voters in every even-numbered year
beginning with the July 1, 1990 fiscal year; and

requires it to be completed no later than the

close of registration books for the primary
election, April 29, 1991. In order to comply
with the statutory timetable it is necessary to

implement this emergency administrative
regulation immediately. This emergency
administrative regulation shall be replaced by
an ordinary administrative regulation. The
ordinary administrative regulation was filed
with the Regulations Compiler on February 7,
1991.

WALLACE G. WILKINSON, Governor
BREMER EHRLER, Chairman

STATE BOARD OF ELECTIONS
31 KAR 4:060E. Biennial purge.

RELATES TO: KRS 116.112

STATUTORY AUTHORITY: KRS 116.112(1)

EFFECTIVE: February 7, 1991

NECESSITY AND FUNCTION: To provide a schedule
to conduct a purge of ineligible and deceased
voters in every even-numbered year beginning
with the July 1, 1990 fiscal year.

Section 1. (1) Notice to registered voters to
be purged as ineligible or deceased shall begin
January 1, 1991, and shall be completed no later
than the close of registration books for the
primary election, April 29, 1991,

(2) The board elects to use the United States
Postal Service Address Information System (AIS)
to determine voters to whom notice shall be
mailed.

Section 2. The board shall notify a county
clerk of the:

(1) Names of voters in his county to whom
purgation notices have been mailed; and

(2) Date the purgation notices were mailed.

Section 3. The purgation notice required by
KRS  116.112(4) is hereby incorporated by
reference.

BREMER EHRLER, Chairman
APPROVED BY AGENCY: February 7, 1991
FILED WITH LRC: february 7, 1991 at 2 p.m.

STATEMENT OF EMERGENCY
405 KAR 7:020E

This emergency administrative regulation
defines the terms ‘"owned or controlled” and
“owns or "controls", defines "cessation order",
and modifies the existing definition of “notice
of violation." Ownership and control are key
concepts in the withholding of  permits from
persons who are vresponsible for unabated
violations, delinquent civil penalties or
delinquent federal reclamation fees at surface
coal mining operations. This emergency
regulation is one of five emergency regulations,
filed concurrently, that respond to recent
federal regulation changes pertaining to 'the
withholding of permits under Section 510(c) of
the 1977 federal Surface Mining Act.

It is necessary to promulgate this emergency
administrative regulation because of immediately
pending events in two major lawsuits affecting

the surface mining regulatory program. Since
February 1988 the cabinet has been operating
under a settlement - agreement in Natiognal
Wildlife Federation et al. v. Miller et al.,
Civil Action No. 86-99, (E.D. Ky.). Under the

terms of this agreement, and as a consequence of
the federal applicant violator system (AVS)
nationwide computer network, the cabinet has
been implementing some aspects of the federal
regulations that are counterpart to the five
emergency regulations being filed concurrently.
This settlement agreement is scheduled to expire
in February 1991. If these regulations are not
in place when the agreement expires the cabinet
will have questionable authority for continuing
certain program requirements. This could result
in some permits being issued that should be
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withheld, and these permits may subsequently be
subject to suspension or rescission, which would
have significant adverse consequences for the
permittees, their owners and employees. Also, a
settlement agreement in Save Qur Cumberland
Mountains, Inc., et al. v. William P. Clark, et
al., D.D.C. No. 81-2134 ("Amended Order"),
commonly called the "SOCM Settlement Agreement",
requires OSM to enter into memorandums of
agreement with the states, wunder which the
states will assist OSM" in carrying out full
implementation of the "permit-blocking"
provisions of Section 510(c) of the federal
Surface Mining Act. The cabinet expects to enter
into a memorandum with OSM in the immediate
future. The terms of this memorandum will
obligate the cabinet to conduct activities which
depend for their legal authority wupon the
existence of these regulations. Failure to enact
these regulations immediately would jeopardize
the cabinet's ability to fulfill its program
obligations.

This emergency administrative regulation shall
be replaced by an ordinary administrative
regulation. The ordinary administrative
regulation was filed with the Regulations
Compiler on January 23, 1991.

WALLACE G. WILKINSON, Governor
CARL H. BRADLEY, Secretary

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR 7:020E. Definitions and abbreviations.

RELATES TO: KRS Chapter 350, 30 CFR Parts
700.5. 701.5, 707.5, 730-733, 735, 761.5, 762.5,
773.5. 800.5, 843.5, 917, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,

350.465, 30 CFR Parts 700.5. 701.5, 707.5.
730-733, 735, 761.5, 762.5, 773.5, 800.5, 843.5.
917, 30 USC 1253, 1255, 1291

EFFECTIVE: January 29, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promulgate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent regulatory program. This
regulation provides for the defining of certain
essential terms used in KAR Title 405, Chapters
7 through 24.

Section 1. Definitions.
specifically defined or
indicated by their context, terms in KAR Title
405, Chapters 7 through 24 shall have the
meanings given in this regulation.

(1) "Acid drainage" means water with a pH of
less than 6.0 and in which total acidity exceeds
total alkalinity, discharged from active,
inactive or abandoned surface coal mine and
reclamation operation or from an area affected
by surface coal mining and reclamation
operations.

(2) "“Acid-forming materials" means earth
materials that contain sulfide minerals or other
materials which, if exposed to air, water, or
weathering processes, form acids that may create
acid drainage.

(3) "Adjacent area" means land located outside
the affected area or permit area, depending on
the context in which "adjacent area" is wused,

Unless otherwise
otherwise clearly

where air, surface or groundwater, fish,
wildlife, vegetation or other resources
protected by KRS Chapter 350 may be adversely
impacted by surface coal mining and reclamation
operations.

(4) "Administratively

complete application"

means an application for permit approval or
approval for coal exploration where required,
which the cabinet determines to contain

information addressing each application
requirement of the regulatory program and to
contain all information necessary to initiate
technical processing and public review. '

(5) “Affected area" means any land or water
which is used to facilitate, or is physically
altered by, surface coal mining and reclamation
operations. The affected area includes the
disturbed area; any area upon which surface coal
mining and reclamation operations are conducted;
any adjacent lands the wuse of which s
incidental to surface coal mining and
reclamation operations; all areas covered by new
or existing roads used to gain access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, except as provided in

this definition; any area covered by surface
excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage = areas,

shipping areas; any areas upon which are sited
structures, facilities, or other property or
material on the surface resulting from, or
incident to, surface coal mining and reclamation
operations; and the area located above
underground workings associated with underground
mining activities, auger mining, or in situ
mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

(a) Was designated as a public road pursuant
to the laws of the jurisdiction in which it is
located;

(b) Is maintained with public funds, and
constructed in a manner similar to other public
roads of the same classification within the
jurisdiction; and

(c) There is substantial
incidental) public use.

(6) "Agricultural use" means the use of any
tract of land for the production of animal or
vegetable 1life. The uses include, but are not
limited to, the pasturing, grazing, and watering
of livestock, and the cropping, cultivation, and
harvesting of plants.

(7) "“Applicant" means any person(s) seeking a
permit, permit revision, .permit amendment,
permit renewal, or transfer, assignment, or sale
of permit rights from the cabinet to conduct
surface coal mining and reclamation operations
or approval to conduct coal exploration
operations pursuant to KRS Chapter 350 and all
applicable regulations.

(8) "Application" means the documents and
other information filed with the cabinet seeking

(more than

issuance of permits; revisions; amendments;
renewals; and transfer, assignment. or sale of
permit rights for surface 'coal mining and
reclamation operations or, where required,

seeking approval for coal exploration.

(9) “"Approximate original contour" means that
surface  configuration achieved by backfilling
and grading of the mined area so that the
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reclaimed area, including any terracing or
access roads, closely resembles the general
surface configuration of the Tland prior to
mining and blends into and complements the
drainage pattern of the surrounding terrain,
with all highwalls and spoil piles eliminated.
Permanent water impoundments may be permitted
where the cabinet has determined that they
comply with KRS Chapter 350 and either 405 KAR
16:100; 405 KAR 16:060, Section 10; and 405 KAR
16:210 or 405 KAR 18:100; 405 KAR 18:060,
Section 10; and 405 KAR 18:220.

(10) “Aquifer" ‘means -a zone, stratum, or group
of strata that can store and transmit water in
sufficient quantities for domestic,
agricultural, industrial, or other beneficial
use.

(11) "Area" as used in KAR Title 405, Chapter
24, 'means a geographic unit in which the
criteria alleged in the .petition pursuant to 405

- 'KAR 24:020, Sections 3 and 4 and 405 KAR 24:030,

Section 8, occur
significant feature,.

(12) "Auger mining" .means a method of -mining
coal .at ‘a cliff or -highwall by drilling holes
into -an exposed coal “seam-from the highwall .and
transporting “the coal along an auger bit to ‘the
surface and shall also include ‘all -other such
methods of mining in -which coal is extracted
from -beneath ‘the overburden by mechanical
«devices located .at the -face of the cliff or
‘highwall :and -extending Taterally .into -the coal
seam, “such ‘as -extended -depth, secondary recovery
systems.

(13) “Best technology -currently available"
-means ‘equipment, devices, systems, methods, -or
techniques -which ~will -prevent, ‘to ‘the -extent
possible, ~additional contributions of suspended
solids to stream flow or ‘run off .outside the
spermit .area .and ‘minimize, to ‘the extent
‘possible, -disturbances .and adverse impacts -on
fish, wildlife ‘and ‘related .environmental -values,
and -achieve -enhancement -of “those resources where
practicable. The term includes equipment,
devices, systems, methods, ‘or techniques -which
-are -currently available anywhere ‘as determined
by the cabinet, even if ‘they are not in routine
use. The ‘term includes, "but is not limited to,
construction practices, siting requirements,
vegetative selection -and -planting requirements,
animal stocking requirements, scheduling of
activities and design of sedimentation -ponds in
accordance with KAR ‘Title 405, Chapters 16 .and
18. The cabinet shall have the discretion to
determine the best technology currently
-available on a case-by-case basis, as authorized
by KRS Chapter 350 and KAR Title 405, Chapters 7
through 24.

(14) "Cabinet" means the Natural Resources and
Environmental Protection Cabinet.

(15) "Cemetery" -means :any area .where "human

bodies are interred.

{16} "Cessation - gorder" means an order for
.gessation and immedi mpliance and -any
similar order issyed by -0SM or ‘issued by any
state pursuant to its laws or requlations under

SMCRA. :

throughout - and “form a

gaval [(16)1 "Coal" means combustible
carbonaceous rock, classified as anthracite,

bituminous, subbituminous, or
Standard D 388-77.

{18) [(17)] "Coal exploration" means the field
gathering of:

(a) Surface or subsurface geologic, physical,
or  chemical data by mapping, trenching,

lignite by ASTM

;organic «material that -is

iby the .evolution
‘temperature -rise.

‘required,

rproduction :of :adapted crops for harvest,

drilling, geophysical, or other techniques
necessary to determine thenquality .and .quantity
of overburden and coal of an area; or

(b} Environmental data to establish the
conditions .of .an area before beginning surface
coal mining and reclamation operations under the
requirements ~of ‘KAR Title 405, Chapters 7
through 24 .where such activity -may cause any
disturbance .of the land surface or.may cause any
appreciable -effect wupon Jland, air, -water or
other environmental resources.

(19) [(18)]1 "Coal mine waste"
processing waste and .underground

waste.
{20} [(19)1 “Coal

means coal
‘development

processing plant' -means a
facility -where coal is subjected to chemical or
physical processing or cleaning, concentrating,
crushing, sizing, screening, or other -processing
or -preparation including all -associated support
facilities including but not limited to: loading
facilities; -storage .and stockpile facilities:
sheds, shops, .and other buildings; -water
treatment .and -water storage facilities; settling
basins .and impoundments; and coal ‘processing  and
other .waste :disposal -areas.

{21) [(20)] *"Coal :processing

waste" :.means

-materials which are separated from :the -product

coal during ‘the cleaning, .concentrating, :or

-:other :processing:or preparation.of coal.

(22) [(21)] “"Collateral -bond" -means .an
indemnity .agreement - in :a -sum certain .payable to

‘the cabinet -executed by the permittee and .which

i's ssupported :by “the :deposit .with the .cabinet .of

:cash, -negetiable certificates .of “deposit .or -an

irrevocable ‘letter of .credit .of any “-bank

organized :and .authorized :to .transact rbusiness .in
‘theUnited States. o

material” means
capable of ‘burning,
either by fire or ‘through .oxidation, .accompanied
of ‘heat :and a -significant

{23) f(22)]1 “Combustible

(24) [(23)] “Community -or -institutional
building" -means .any structure, other than .a

‘public :building :or :an -accupied :dwelling, which

is used primarily ‘for meetings, gatherings, or
functions -of “lecal civic -organizations .or other
community groups; functions -as an -educational,
cultural, historic, religious, scientific,
correctional, mental 'health -or physical -health
care facility; cor -is used for public services,
including, :but -not limited “to, .water supply,

-power :generation;or sewage -treatment.

{25) [(24)] -“"Compaction" means increasing the

«density wof .a vmaterial by reducing ‘the voids

between the -particles :by-mechanical effort.

(26) [(25)] "Complete -and ;accurate
application" :means .an .application for .permit
approval .or .approval for coal. exploration where
«which the -cabinet determines -to
contain =all -information -required under, and
necessary <to comply .with, :KRS Chapter 350 .and
Title 450, 'Chapters 7 -through 24, in -order to

-make :decisions concerning its :administrative -and
itechnical sacceptability :and .whether -a permit or
cexploration approval :should :be -issued.

(27) [(26)] "Cropland" means land used for the
alone
or in .a-rotation with grasses and lequmes, and

includes ‘row -crops, -:small .grain crops, hay
Crops, -nursery crops, -orchard crops, and other
similar  specialty crops. Land used for
facilities in support of cropland farming

operations which is -adjacent to or an

integral
part of -these :operations is also

included for
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purposes of land use categories.

(28) [(27)] “Cumulative impact area" means the
area, including the permit area, within which
impacts resulting from the proposed operation
may interact with the impacts of all anticipated
mining on surface - and groundwater systems.
Anticipated mining shall include, at a minimum,
the entire projected lives through bond release
of:

(a) The proposed operation;

(b) A11 existing operations;

(¢) Any operation for which a permit
application has been submitted to the cabinet;
and

(d) A1l operations required to meet diligent
development requirements for leased federal coal
for which there is actual mine development
information available.

(29) [(28)]1 "Date of primacy" means the
effective date of the Secretary of Interior's
unconditional or conditional approval of
Kentucky's permanent regulatory program under
Section 503 of the 1977 Surface Mining Control
and Reclamation Act (P.L. 95-87). The effective
date of the subject approval was May 18, 1982.

(30) [(29)1 "Day" means calendar day unless
otherwise specified to be a working day.

(31) [(30)] "Department" means the Department
for Surface Mining Reclamation and Enforcement.

(32) [(31)]1 "Developed water resources land"
means land used for storing water for beneficial
uses such as stockponds, irrigation, fire
protection, flood control, and water supply.

(33) [(32)] "Disturbed area" means an area
where vegetation, topsoil, or overburden is
removed or upon which topsoil, spoil, coal
processing waste, underground development waste,
or noncoal waste is placed by surface coal
mining operations. Those areas are classified as

."disturbed" wuntil reclamation is complete and

the performance bond or other assurance of
performance required by KAR Title 405, Chapter
10 is released.

(34) [(33)] "Diversion" means a channel,
embankment, or other manmade structure
constructed to divert water from one (1) area to
another.

(35) [(34)] "Downslope" means the land surface
below the projected outcrop of the Towest
coal-bed being mined along each highwall.

(36) [(35)] ‘“Embankment" means a manmade
deposit of material that is raised above the
natural surface of the land and used to contain,
divert, or store water, support vroads or
railways, or for other similar purposes.

(37) [(36)] "Ephemeral stream" means a stream
which flows only in direct response to
precipitation in the immediate watershed or in
response to the melting of a cover of snow and
ice, and which has a channel bottom that is
always above the local water table.

(38) [(37)] ‘"Excess spoil" means spoil
material disposed of in a location other than
the coal extraction area, provided that spoil
material used to achieve the approximate
original contour shall not be considered excess
spoil.

(39) [(38)] "Existing structure" means a
structure or facility used in connection with or
to facilitate surface coal mining  and
reclamation operations for which construction
begins prior to January 18, 1983.

(40) [(39)] T"Extraction of coal as an
incidental part" means the extraction of coal
which is necessary to enable the construction to

be accomplished. Only that coal extracted from
within the right-of-way, in the case of a road,
railroad, utility line or other such
construction, or within the boundaries of the
area directly affected by other types of
government-financed construction, may be
considered incidental to that construction.
Extraction of coal outside the right-of-way or
boundary of the area directly affected by the
construction shall be subject to the
requirements of KRS Chapter 350 and KAR Title
405, Chapters 7 through 24.

(41) [(40)]1 "Federal lands" means any Tland,
including mineral interests, owned by the United
States, without regard to how the United States
acquired ownership of the lands or which agency
manages the lands. It does not include Indian
lands.

(42) [(41)] "Federal 1lands program" means a
program established by the Secretary of the
Interior pursuant to Section 523 of the Surface
Mining Control and Reclamation Act of 1977 (P.L.
95-87, 91 Stat. 445 (30 USC Section 1201 et
seq.)) to regulate surface coal mining and
reclamation operations on federal lands.

(43) [(42)] “"Fish and wildlife habitat" means
land dedicated wholly or partially to the
production, protection or management of species
of fish or wildlife.

(44) [(43)]1 "Forest land" means land used or
managed for the long-term production of wood,
wood fiber, or wood derived products. Land used
for facilities in support of forest harvest and
management operations which is adjacent to or an
integral part of these operations is also
included.

(45) [(44)] “Fragile lands" means areas
containing natural, ecologic, scientific, or
aesthetic resources that could be significantly
damaged by surface coal mining operations.
Examples of fragile 1lands include uncommon
geologic formations, paleontological sites,
National Natural Landmarks, valuable habitats
for fish or wildlife, areas where mining may
result in flooding, «critical habitats for
endangered or threatened species of animals or
plants, wetlands, environmental corridors
containing a concentration of ecologic and
aesthetic  features, state-designated nature
preserves and wild rivers, and areas of
recreational value due to high environmental
quality.

(46) [(45)] “"Fugitive dust" means . that
particulate matter which becomes airborne due to
wind erosion from exposed surfaces.

(47) [(46)] "General area" means, with respect
to hydrology, the topographic and groundwater
basin surrounding a permit area which is of
sufficient size, including areal extent and
depth, to include one (1) or more watersheds
containing perennial streams and groundwater
zones and to allow assessment of the probable
cumulative impacts on the quality and quantity
of surface and groundwater systems in the basins.

(48) [(47)] "Government-financed construction"
means construction funded fifty (50) percent or
more by funds appropriated from a government
financing agency's budget or obtained from
general revenue bonds, but shall not mean
government financing agency guarantees,
insurance, loans, funds obtained through
industrial revenue bonds or their equivalent, or
in-kind payments.

(49) [(48)] "Government financing agency"
means a federal, Commonwealth of Kentucky,

Volume 17, Number 9 - March 1, 1991



ADMINISTRATIVE REGISTER - 2604

county, municipal, or local unit of government,
or a cabinet, department, agency or office of
the unit which, directly or through another unit
of government, finance construction.

{50) [(49)] "Grazing land“ means grassland and
forest lands where the indigenous vegetation is

actively managed for grazing, browsing, or
occasional hay production. Land used for
facilities in support of grazing operations
which are adjacent to or an integral part of
these operations is also included.

(51) [(50)1 “Groundwater" means subsurface
water that fills available openings in rock or
soil materials to the extent that they are
considered water saturated.

(52} [(51)] "Half-shrub" means a perennial

plant with a woody base whose annually-produced
stems die back each year.

(53) [(52)] "Head-of-hollow fil11" means a fill
structure consisting of any material, other than
coal processing waste and organic material,
placed in the uppermost reaches of a hollow near
the approximate elevation of the ridgeline,
where there is no significant natural drainage
area above the fill, and where the side slopes
of the existing hollow measured at the steepest
point are greater than twenty (20) degrees or
the average slope of the profile of the hollow
from the toe of the fill to the top of the fill
is greater than ten (10) degrees.

(54) ([(53)] "Highwall" means the face of
exposed overburden and coal in an open cut of a
surface coal mining activity or for entry to
underground mining activities. .
means

(55) [(54)] T“Historic lands" areas
containing historic, «cultural, or scientific
resources. Examples of historic lands include

properties listed on or eligible for listing on
a State or National Register of Historic Places,
National Historic  Landmarks, archaeological
sites, properties having religious or cultural
significant to MNative Americans or religious
groups, and properties for which historic
designation is pending.

(56) [(55)] "Historically used for cropland."

(a) "Historically used for cropland" means
that lands have been used for cropland for any
five (5) years or more out of the ten (10) years
immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose
of conducting surface coal mining and
reclamation operations.

(b) Lands meeting either paragraph (a)! or
paragraph (a)2 of -this subsection shall be
considered "historically used for cropland.”

{c) In addition to the lands covered by
paragraph (a) of this subsection, other lands
shall be considered ‘“historically wused for
cropland” as described below:

1. Land that would likely have been used as
cropland for any five (5) out of the last ten
(10) years immediately preceding the acquisition
or the application but for some fact of
ownership or control of the land unrelated to
the productivity of the land; and

2. Lands that the cabinet determines, on the

basis of additional cropland history of the
surrounding lands and the Tands under
consideration, are clearly cropland but fall

outside the specific five (5) years in ten (10)
criterion.

(d) Acquisition includes purchase, Tlease, or
option of the land for the purpose of conducting
or allowing through resale, lease or option, the

conduct ‘of surface coal mining and reclamation
operations.

(57) [(56)] ‘“Hydrologic balance" means the
relationship between the quality and quantity of
water inflow to, water outflow from, and water
storage in a hydrologic unit such as a drainage
basin, aquifer, soil zone, lake, or reservoir.
It encompasses the dynamic relationship between
precipitation, run-off, evaporation, and changes
in ground and surface water storage.

(58) [(57)] “"Hydrologic regime" wmeans the
entire state of water movement in a given area.
It is a function of the climate and includes the
phenomena by which water first occurs as
atmospheric water vapor, passes into a liquid or
solid form, falls as precipitation, moves along
or into the ground surface, and returns to the
atmosphere as vapor by means of evaporation and
transpiration.

(59) [(58)] "Imminent danger to the health and
safety of the public" means the existence of any
condition or practice, or any violation of a
permit or other requirements of KRS Chapter 350
in a surface «coal mining and reclamation
operation, which could reasonably be expected to

cause substantial physical harm to persons
outside the permit area before the condition,
practice, or violation can be abated. A
reasonable expectation of death or serious

injury before abatement exists if a rational
person, subjected to the same condition or
practice giving rise to the peril, would avoid
exposure to the danger during the time necessary
for abatement.

(60) [(59)] “Impoundment" means a closed
basin, naturally formed or artificially built,
which is dammed or excavated for the retention
of water, sediment, or waste.

(61) [(60)] *"Incidental boundary revision"
means an . extension to a permit area that is
necessary for reasons unforeseen at the time the
original permit application was prepared and
that is small in relation to the permit area
(surface operations area for underground mining
activities).

(a) Where an extension includes new areas from
which coal will be removed, it will be
considered as an incidental boundary revision
only if the extension is no more than ten (10)
percent of the permit area acreage or five (5)
acres, whichever is less.

(b) Where an extension is
involving extraction of
considered an incidental
if the extension is
percent of the

for new areas not

coal, it will  be
boundary revision only
no more than ten (10)
permit area acreage (surface

operations area acreage for underground mining
activities) or two (2) acres, whichever is
greater.

(c) Cumulative acreage added by successive

revisions may not exceed the above limitations.

(62) [(61)] "Industrial/commercial  lands"
means lands used for:

(a) Extraction or transformation of materials
for fabrication of products, wholesaling of
products or for long-term storage of products;
and heavy and light manufacturing facilities.
Land used for facilities in support of these
operations which is adjacent to or an integral
part of that operation is also included.

(b) Retail or trade of goods or services,
including hotels, motels, stores, restaurants,
and other commercial establishments. Lands used
for facilities in  support of commercial
operations which is adjacent to or an integral
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part of these operations is also included.

(c) Commercial agriculture activities
including pasturing, grazing, and watering of
livestock, and the cropping, cultivation and
harvesting of plants for sale or resale.

(63) [(62)] "In situ processes" means
activities conducted on the surface  or
underground in connection with in-place
distillation, retorting, leaching, or other
chemical or physical processing of coal. The
term includes, but is not limited to, in situ
gasification, in situ Teaching, slurry mining,
solution mining, borehole mining, and fluid
recovery mining.

(64) [(63)1 "Intermittent stream" means:

(a) A stream or reach of stream that drains a
watershed of one (1) square mile or more but
does not flow continuously during the calendar
year; or

(b) A stream or reach of stream that is below
the local water table for at Teast some part of
the year, and obtains its flow from both surface
run-off and groundwater discharge.

(65) [(64)] "Irreparable damage to the
environment" means any damage to the
environment, in violation of SMCRA, KRS Chapter
350, or KAR Title 405 Chapters 7 through 24,
that cannot be corrected by actions of the
applicant.

(66) [(65)] "Land use" means specific uses or
management-related activities rather than the
vegetation or cover of the Tland,
identified in combination when joint or seasonal
uses occur.

(67) [(66)1 "Monitoring" means the collection
of environmental data by either continuous or
periodic sampling methods.

(68) [(67)] "Mulch" means vegetation residues
or other suitable materials that aid in soil
stabilization and soil moisture conservation,
thus providing microclimatic conditions suitable
for germination and growth.

(69) [(68)1 "Natural hazard lands"
geographic areas in which natural conditions
exist that pose or, as a result of surface coal
mining operations, may pose a threat to the
health, safety, or welfare of people, property
or the environment, including, but not Timited
to, areas subject to landslides, cave-ins,
subsidence, substantial erosion, unstable
geology, or frequent flooding.

(70) [(69)]1 "Notice of noncompliance and order
for remedial measures" means a written document
and order prepared by an authorized
representative of the cabinet which sets forth
with specificity the violations of KRS Chapter
350, KAR Title 405, Chapters 7 through 24, or
permit conditions which the authorized
representative of the cabinet determines to have
occurred based upon his inspection, and the
necessary remedial actions, if any, and the time
schedule for completion thereof, which the
authorized representative deems necessary and
appropriate to correct the violations.

and may be

means

regular or temporary basis for human habitation.

(74) [(73)1 "Operations" means surface coal
mining and reclamation operations, all of the
premises, facilities, roads and equipment used
in the process of producing coal from a
designated area or removing overburden for the
purpose of determining the location, quality or
quantity of a natural coal deposit or the
activity to facilitate or accomplish the
extraction or removal of coal.

(75) [(74)]1 *“Operator" means any person,
partnership, - or corporation engaged in surface
coal mining and reclamation operations.

(716) [(75)] "Order for cessation and immediate
compliance" means a written document and order
issued by an authorized representative of the
cabinet when:

(a) A person to whom a notice of noncompliance

and order for remedial measures was issued has

failed, as determined by a cabinet inspection,
to comply with the terms of the notice of
noncompliance and order for remedial measures
within the time limits set therein, or as
subsequently extended; or

(b) The authorized representative finds, on
the basis of a cabinet inspection, any condition
or practice; or any violation of KRS Chapter
350, KAR Title 405, Chapters 7 through 24, or
any condition of a permit or exploration
approval which:

1. Creates an imminent danger to the health or
safety of the public; or

2. Is causing or can reasonably be expected to
cause significant, imminent environmental harm
to land, air or water resources.

(77) [(76)1 "Outslope" means the face of the
spoil or embankment sloping downward from the
highest elevation to the toe.

(78) [(77)1 "Overburden" means material of any
nature, consolidated or unconsolidated, that
overlies a coal deposit, excluding topsoil.

(79)  "Owned __or _controlled" and ‘'owns or
controls'" means any one (1) or a combination_ of
the relationships specified in paragraphs (a)
and (b) of this definition:

(a)1. Being a permittee of a
mining operation:

2. Based on_instruments of ownership or voting
securities. owning of record in excess of fifty
(50) percent of an entity: or :

3. Having any other relationship that gives
one (1) person authority directly or indirectly
to determine the manner in which an applicant,
an_operator. or other -entity conducts surface
coal mining operations.

(b) The following relationships are presumed
to constitute ownership or control unless a
person_can demonstrate that ‘the person subject
to the presumption does not in_ fact have the
authority directly or indirectly to determine
the manner in_which the relevant surface coal
mining operation is conducted:

1. Being an officer or director of an entity:

2. Being the operator of a surface coal mining
operation;

3. Having the ability to commit the financial
or real property assets or working resources of
an _entity:

4. Beina a general partner in a partnership:

surface coal

(71) [(70)1 "Notice of wviolation" means any
written notification from a governmental entity
of a violation of law or regulation, whether by
letter, memorandum, legal or administrative
pleading, or other written communication. This
shall include a notice of noncompliance and

rder for remedial measures.

(72) [(71)1 ‘“Noxious plants" means species

classified under Kentucky law as noxious plants.
(73) [(72)1 "Occupied dwelling" means any
building that 1is currently being used on a

5. Based on the instruments of ownership or
the voting securities of a corporate entity.
owning of record ten (10) through fifty (50)
percent of the entity: or

6. Owning or controlling coal to be mined by
another person under a lease, sublease., or other

Volume 17, Number 9 - March 1, 1991



ADMINISTRATIVE REGISTER - 2606

contract and having the right to receive the
coal after mining or having authority to
determine the manner in which that person or

another person conducts a_ surface coal mining
operation.
(80) [(78)1 ‘“"Pastureland" means land used

primarily for the long-term production of
adapted, domesticated forage plants to be grazed
by livestock or occasionally cut and cured for
livestock feed. Lland used for facilities in
support of pastureland which is adjacent to or
an integral part of these operatiops is also
included.

(81) [(79})] "Perennial stream" means a stream
or that part of a stream that flows continuously
during all of the calendar year as a result of
groundwater discharge or surface runzoff. The
term does not include "intermittent stream" or
"ephemeral stream."

(82) [(80)1 "Performance bond" means a surety
bond, collateral bond, or a combination thereof,
or bonds filed pursuant to the provisions of the
Kentucky Bond Pool Program (405 KAR 10:200, KRS
350.595, and 350.700 through 350.755), by which
a permittee assures faithful performance of all
the requirements of KRS Chapter 350, KAR Title
405, Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(83) [(81)1 *Permanent diversion" means a
diversion remaining after surface coal mining

and reclamation operations are completed which
has been approved for retention by the cabinet

and other "appropriate Kentucky and federal
agencies.
(84) [(82)] "Permit" means written approval

issued by the cabinet to counduct surface coal
mining and reclamation operations.

(85) [(83)] "Permit area" means the area of
tand and water within boundaries designated in
the approved permit application, which shall
include, at a minimum, all areas which are or
will be affected by surfsce coal mining and
reclamaticn operations under that permit.

{86) [(84)1 "Permittee" means an operator or a
person holding or required by KRS Chapter 350 or
KAR Title 405, Chapters 7 through 24 to hold a
permit  to conduct surface coal mining and
rectamation operations during the permit term
and until all reclamation obligations imposed by
KRS Chapter 350 and KAR Title 405, Chapters 7
through 24 are satisfied.

(87) [(85)1 "Person"
partnership, association,
company, firm, company,
business organization, or any agency, unit, or
instrumentality of federal, state, or Jlocal
government, including any publicly owned utility
or publicly owned corporation of federal, state,
or Tocal government.

(88) [(86)] "Person having an interest which
is or may be adversely affected" or "person with
a valid Tegal interest™ shall include any person:

(a) Who wses any resource of economic,
recreational, aesthetic, or environmental value
that may be adversely affected by coal
exploration or  surface coal mining  and
reclamation operations, or by any related action
of the cabinet; or

(b) Whose property is or may be adversely
affected by coal exploration or surface coal
mining and reclamation operations, or by any
related action of the cabinet.

{89) [(87)1 "Petitioner" means a person who
submits a petition under KAR Title 405, Chapter
24 to designate a specific area as unsuitable

means any individual,
society, joint stock
corporation, or other

for all or certain types of surface coal mining
and reclamation operations, or who submits a
petition under KAR Title 405, Chapter 24 to
terminate such a designation.

(90) ((88)] *“Precipitation event" means a
quantity of water resulting from drizzle, rain,
snow melt, sleet, or hail in a specified period
of time.

(91) [(89)]1 "Prime farmland" means those lands
which are defined by the Secretary of
Agriculture in 7 CFR 657 and which have
historically been wused for cropland as that
phrase is. defined above.

(92) [(90)] "Principal shareholder" means any
person who is the record or beneficial owner of
ten (10) percent or more of any class of voting
stock of the applicant.

(93) [(91)1 "“Probable
means the expected total qualitative, and
quantitative, direct and indirect effects of
surface coal mining and reclamation operations
on the hydrologic regime.

(94) [(92)1 "Probable hydrologic consequences"
means the projected results of proposed surface
coal mining and reclamation operations which may
reasonably be expected to change the quantity or
quality of the surface and groundwater; the
surface or groundwater flow, timing and pattern;
and the stream channel conditions on the permit
area and adjacent areas.

(95) [(93)]1 "Property to be mined" means both
the surface and mineral estates on and
underneath Tands which are within the permit
area. :

cumutative impacts®

£96) [(94)]1 “"Public building" means any
structure that is owned or leased, and
principally used by a governmental agency for

public business or meetings.

(97) - [(95)1 "Publicly-owned park" means a
public park that is owned by a federal, state,
or lTocal governmental entity.

(98) [(96)] "Public office" means a facility
under  the direction and control of a
governmental entity which 1is open to public
access on a vregular basis during reasonable
business hours.

(99) [(97)1 "Public park" means an area

dedicated or designated by any federal, state,
or local agency for public recreational use,
despite whether such use is limited to certain
times or days. It includes any land leased,
reserved or held open to the public because of
that use.

{100) [(98)] "Public road" means any publicly
owned thoroughfare for the passage of vehicles.

(101) [(99)1 “Recharge capacity" means the
ability of the soils and underlying materials to
allow precipitation and run-off to infiltrate
and reach the zone of saturation.

(102) {(100)] "Reclamation" means the
reconditioning and restoration of areas affected
by surface coal mining operations as required by
KRS Chapter 350 and KAR Title 405, Chapters 7
through 24 under a plan approved by the cabinet.

(103) [(101)1 '"Recreation land" means land
used for public or private leisure-time use,
including developed recreation facilities such
as parks, camps, and amusement areas, as well as
areas for Tess intensive uses such as hiking,
canoeing, and other undeveloped recreational
uses.

(104) [(102)] "Recurrence interval" means the
interval of time in which an event is expected
to occur once, on the average.

(105) [(103)1 "Reference area" means a land
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unit maintained under appropriate management for
the purpose of measuring vegetation ground
cover, productivity and plant species diversity
that are produced naturally or by crop
production methods approved by the cabinet.
Reference areas must be representative of
geology, soil, slope and vegetation in the
permit area.

(106) [(104)] "Refuge pile" means a surface
deposit of coal mine waste that is not retained
by an impounding structure and does not impound
water, slurry, or other 1liquid or semiliquid
material.

(107) [(105)1 "Renewable resource lands".

(a) As used in KAR Title 405, Chapter 24,
“renewable resource lands" means geographic
areas which contribute significantly to the
long-range productivity of water supplies or of
food or fiber products, such lands to include
aquifers and aquifer recharge areas.

(b) As used in 405 KAR 8:040, Section 26,
“renewable resource lands" means aquifers and

.areas for the recharge of aquifers and other

undergroundwaters, areas for agricultural or
silvicultural production of food and fiber, and
grazing lands.

(108) [(106)]1 "Residential land" means tracts
employed for single and multiple-family housing,
mobile home parks, and other residential
Todgings. Also included is Tand used for support
facilities such as vehicle parking, open space,
and other facilities which directly relate to
the residential use of the land.

(109) [(107)1 "Road"  means a surface
right-of-way for purposes of travel by Tland
vehicles used in coal exploration or surface
coal mining and reclamation operations. A road
consists of the entire area within the
right-of-way, including the roadbed, shoulders,
parking and side area, approaches, structures,
ditches, surface, and such contiguous appendages
as are necessary for the total structure. The
term includes access and haul roads constructed,
used, reconstructed, improved, or maintained for
use in coal exploration or surface.coal mining
and reclamation operations, including use by
coal hauling vehicles leading to transfer,
processing, or storage areas. The term does not
include pioneer or construction roadways used
for part of the road construction procedure and
promptly replaced by a road pursuant to KAR
Title 405, Chapters 16 and 18 Tlocated in the
identical right-of-way as the pioneer or
construction roadway. The term also excludes any
roadway within the immediate mining pit area.

(110) [(108)]1 "Safety factor" means the ratio
of the available shear strength to the developed
shear stress, or the ratio of the sum of the
resisting forces to the sum of the loading or
driving ~forces, as determined by accepted
engineering practices.

(111) [(109)1 "Secretary" means the Secretary
of the Cabinet for Natural Resources and
Environmental Protection.

(112) [(110)]1 "Sedimentation pond" means a
primary sediment controlled structure designed,
constructed and maintained in accordance with
405 KAR 16:090 or 405 KAR 18:090 and including
but not limited to a barrier, dam, or excavated
depression which slows down water run-off to
allow suspended solids to settle out. A
sedimentation pond shall not include secondary
sedimentation control structures such as straw
dikes, riprap, check dams, mulches, dugouts and
other measures that reduce overland flow

velocity, reduce run-off volume or trap
sediment, to the extent that such secondary
sedimentation structures drain to a
sedimentation pond.

(113) HQRADN] "Significant, imminent
environmental harm" is an adverse impact on
land, air, or water resources which resources
include, but are not limited to, plant and
animal 1life as further defined in  this
subsection.

(a) An environmental harm is imminent, if a
condition, practice, or violation exists which:

1. Is causing such harm; or .

2. May reasonably be expected to cause such
harm at any time before the end of the
reasonable abatement time that would be set by
the cabinet's authorized agents pursuant to the
provisions _of KRS Chapter 350.

(b) An environmental harm is significant if
that harm is appreciable and not immediately
reparable.

(114) [(112)] "Slope" means average
inclination of a surface, measured from the
horizontal, generally expressed as the ratio of
3 unit of vertical distance to a given number of
units of horizontal distance (e.g. 1v:5h). It
may also be expressed as a percent or in degrees.

(115)  [(113)1 "Slurry mining" means the
hydraulic breakdown of subsurface coal with
drill-hole equipment, and the education of the
resulting slurry to the surface for processing.

(116) [(114)] "Soil horizons" means
contrasting layers of soil parallel or nearly
parallel to the land surface. Soil horizons are
differentiated on the basis of field
characteristics and laboratory data. The four
(4) master soil horizons are:

(a) "A horizon." The uppermost mineral layer,
often called the surface soil. It is the part of
the soil in which organic matter is most
abundant, and leaching of soluble or suspended
particles is typically the greatest.

(b) "E horizon." The Tayer commonly near the
surface below an A horizon and above a B
horizon. An E horizon is most commonly
differentiated from an overlying A horizon by a
lighter color and generally has measurably less
organic matter than the A horizon. An E horizon
is most commonly differentiated from an
underlying B horizon in the same sequence by
color of higher value or lower chroma, by
coarser texture or by a combination of these
properties.

(c) "B horizon." The layer that typically is
immediately beneath the E horizon and often
called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the
A, E, or C horizons.

(d) "C horizon." The deepest Tlayer of soil
profile. It consists of Tloose material or
weathered rock that is relatively unaffected by
biologic activity.

(117) [(115)]1 "Soil survey" means a field or
other investigation, resulting in a map showing
the geographic distribution of different kinds
of soils and an accompanying report that
describes, classifies, and interprets such soils
for use. Soil surveys must meet the standards of
the National Cooperative Soil Survey.

(118) [(116)]1 "Spoil" means overburden and
other materials, excluding topsoil, coal mine
waste, and mine coal, that are excavated during
surface coal mining and reclamation operations.

(119) [(117)] "Stabilize" means to control
movement of soil, spoil piles, or areas of
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disturbed earth by modifying the geometry of the
mass, or by otherwise wmodifying physical or
chemical properties, such as by providing a
protective surface coating.

(120) [(118)] "“Steep slope" means any slope of
more than twenty (20) degrees.

(121} [(119)] "Substantially disturb" means,
for purposes of coal exploration, to
significantly impact land or water resources by
blasting; by removal of vegetation, topsoil, or
overburden; by construction of roads or other
access routes; by placement of excavated earth
or waste material on the natural Tand surface;
or by other such activities, or to remove more
than 250 tons of coal.

(122} [(120)]1 "Successor in interest" means
any person who succeeds to rights granted under
a permit, by transfer, assignment, or sale of
those rights.

(123) [(121)] “Surety bond" means an indemnity
agreement in a sum certain payabie to the
cabinet executed by the permittee which s
supported by the performance guarantee of a
corporation licensed to do business as a surety
in the Commonwealth of Kentucky where the
surface or underground coal mining operation
subject to the indemnity agreement is located.

(124)  [(122)] "Surface coal mining and
reclamation operations weans surface coal
mining operations and all activities necessary
and incident to the vreclamation of such
operations.

(125) [(123)] "Surface coal wining operations"
means activities conducted on the surface of
fands in connection with a surface coal mine and
surface operations and surface impacts incident
to an underground coal mine. Such activities
include excavation for the purpose of obtaining
coal, including such common methods as contour,
stirip, auger, mountaintep vemoval, box cut, open
pit, and area mining, the use of explosives and
blasting, and in situ distillation or retorting,
leaching  or  other  chemical or  physical
processing, and  cleaning, concentvating, or
other grocessing or preparation, and the loading
of coal at or near the mine site. Such
activities shall not dinclude the extraction of
coal by a Tandownsr for his own noncommercial
use from Jand owned or leased by him, except
that noncomwercial use shall nel include the
extraction of coal by one (1) wunit of an
integrated company or other business entity

which uses the coal in its own manufacturing or

power plants; the extraction of coal as an
incidental part of federal, stats, or Tocal
govermment financed highway oy other

construction: or the extvaction of, or intent to
extract, 250 tons or less of coal by any person
by surface coal wining operatiocns within twelve
(12) successive calendar months; the extraction
of coal dncidental to the extraction of other
minerals where coal does not excesd sixieen and
two-thirds (16 2/3) percent of the tonnage of
minerals removed for the purpose of commercial
use or sale; or coal exploration. Surface coal
mining operations shall also include the areas
upon which such activities occur or where such
activities disturb the natural land surface.
Such areas shall also include any adjacent land
the use of which is incidental to any such
activities, all Tands affected by the
construction of new roads or the improvement or
use of existing roads to gain access to the site
of such activities and for haulage, and
excavations, workings, impoundments, dams,

ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage areas,

processing areas, shipping areas and other areas
upon which are sited structures, facilities, or
other property or materials on the surface,
resulting from or incident to such activities.
This definition includes the terms “strip mining
of coal" and the surface effects of underground
mining of coal as defined in KRS

Chapter 350.

(126) [(124)]1 *"Surface mining activities"
means those surface coal mining and reclamation
operations incident to the extraction of coal
from the earth by removing the materials over a
coal seam before recovering the coal, by auger
coal mining, by extraction of coal from coal
refuse piles, or by recovery of coal from slurry

ponds.,
127). [(125)1] "Suspended solids" or
nonfilterable residue, expressed as milligrams

per liter, means organic or inorganic materials
carried or held in suspension in water which are
retained by a standard glass fiber filter in the
procedure outlined by the Environmental
Protection Agency's regulations for waste water
and analyses (40 CFR 136).

(128) [(126)] "“Temporary diversion" means a
diversion of a stream or overland flow which is
used during coal explovation or surface coal
mining and reclamation operations and not
approved by the <cabinet to vremain after
reclamation as part of the approved postmining
land use.

(129)  [(127)1  "Ton" means
avoirdupois (.90718 metric ton).

(130) £(128)1 "Topsoil" means the A and E soil
horizon Tlayers of the four (4) master soil
horizons.

(131) [(129)1 "Toxic-forming materials" means
earth materials or wastes which, if acted upon
by air, water, weathering, or microbiological
processes, are likely to produce chemical
conditions in  soils or water that are
detrimental to biota or uses of water.

(132)  [(130)]1 "Toxic-mine drainage" means
water that is discharged from active or
abandoned wines or other areas affected by coal
exploration or  surface coal mining  and
reclamation operations, which contains a
substance that through chemical action is likely
to  kill, injure, or impair biota commonly
prasent in the area that might be exposed to it.

{133) [(131)] "Transfer, assignment or sale of
rights' means a change in ownership or other
effective control over the right to conduct
surface coal mining operations under a permit
issued by the cabinet.

(134) T1(132)] "Underground development waste"

coal, shale, claystone, siltstone,

2,000 pounds

means waste
sandstone, limestone, or similar materials that
are extracted from underground workings in
connection with underground mining activities.

(1:5) [{133)1 "Underground  mining activities"
means a combination of:

(a) Surface operations incident to underground
extraction of «coal or in situ processing,
including construction, use, maintenance, and
vreclamation of voads; aboveground repair areas,
storage areas, *processing areas, and shipping
areas; areas upon which are sited support
facilities inciuding hoist and wventilating
ducts,” areas wutilized for the disposal and

storage of waste, and areas on which materials
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incident to underground mining operations are
placed; and

(b) Underground operations such as underground
construction, operation, and reclamation of
shafts, adits, underground support facilities,
in situ processing, and underground mining,
hauling, storage, and blasting.

(136) [(134)] "Undeveloped land or no current
use or land management" means land that is
undeveloped or, if previously developed, Tland
that has been allowed to return naturally to an
undeveloped state or has been allowed to return
to forest through natural succession.

(137) [(135)] "Unwarranted failure to comply" -

means the failure of the permittee due to
indifference, lack of diligence or lack of
reasonable care:

(a) To prevent the occurrence of any violation
of any applicable requirement of KRS Chapter
350, the regulations of KAR Title 405, Chapters
7 through 24, or permit conditions; or

(b) To abate any violation of any applicable
requirement of KRS Chapter 350, the regulations
of KAR Title 405, Chapters 7 through 24, or
permit conditions.

(138) [(136)] "valley fill" means a fill
structure consisting of any material other than
coal waste and organic material that is placed
in a valley where side slopes of the existing
valley measured at the steepest point are
greater than twenty (20) degrees or the average
slope of the profile of the valley from the toe
of the fill to the top of the fill is greater
than ten (10) degrees.

(139) [(137)] "Water table" means the upper
surface of a zone of saturation, where the body
of groundwater is not confined by an overlying
impermeable zone.

(140) [(138)]1 "Water transmitting zone'" means
a body of consolidated or unconsolidated rocks
which, due to their greater primary or secondary
permeability relative to the surrounding rocks,
can reasonably be considered to function as a
single hydraulic medium for the flow of
groundwater.

(141) [(139)1 "Wetland" means land that has a
predominance of hydric soils and that is
inundated or saturated by surface or groundwater
at a frequency and duration sufficient to
support, and that under normal circumstances
does support, a prevalence of hydrophytic
vegetation  typically adapted for Tlife in
saturated soil conditions.

(a) "Hydric soil" means soil that, in its
undrained condition, is saturated, flooded, or
ponded long enough during a growing season to
develop an anaerobic condition that supports the
growth and regeneration of hydrophytic
vegetation.

(b) "Hydrophytic vegetation" means a plant
growing in:

1. Water; or

2. A substrate that is at least periodically
deficient in oxygen during a growing season as a
result of excessive water content.

(142) [(140)] uWil1ful violation" means an act
or omission which violates the Surface Mining
Control and Reclamation Act (P.L. 95-87), KRS
Chapter 350, the regulations of KAR Title 405,
Chapters 7 through 24, or any permit condition,
committed by a person who intends the result
which actually occurs. -

Section 2. Abbreviations. As used in KAR Title
405, Chapters 7 through 24, the following

abbreviations - shall have the meanings given
below: ’

ac — acre

CFR - Code of Federal Regulations

dB - decibels

FDIC - Federal Deposit Insurance Corporation

FSLIC -  Federal Savings and Loan Insurance
Corporation

Hz - hertz .

KAR - Kentucky Administrative Regulations

-KPDES - Kentucky - Pollutant Discharge

Elimination System

KRS - Kentucky Revised Statutes

1 - liter

mg - milligram

MRP - mining and reclamation plan - '

MSHA — Mine Safety and Health Administration

NPDES - National Pollutant Discharge
Elimination System

0SM — Office of Surface Mining Reclamation and
Enforcement, United States Department of the
Interior

SCS - Soil Conservation Service

SMCRA - Surface Mining Control and Reclamation
Act of 1977 (P.L. 95-87), as amended

USDA - United States Department of Agriculture

USDI - United States Department of the Interior

U.S. EPA - United States Environmental
Protection Agency

USGS - United States Geological Survey.

CARL H. BRADLEY, Secretary
FRANK DICKERSON, Commissioner
APPROVED BY AGENCY: January 22, 1991
FILED WITH LRC: January 29, 1991 at 2 p.m.

STATEMENT OF EMERGENCY
405 KAR 8:010E

This emergency  administrative regulation
restructures and revises current requirements
pertaining. to the withholding of permits from
persons who are responsible  for unabated
violations, delinquent civil ~penalties and
delinquent federal reclamation fees at surface
coal mining operations. Further, it establishes
criteria and procedures pertaining to permits
which are determined to have been issued
improvidently, in that circumstances existed
which should have prevented issuance, including
procedures for possible suspension or rescission
of the permits. This emergency regulation is one
of five emergency regulations, filed
concurrently, that respond to recent federal
regulation changes pertaining to the withholding
of permits under Section 510(c) of the 1977
federal Surface Mining Act.

It is necessary to promulgate this emergency
administrative regulation because of immediately
pending events in two major Tlawsuits affecting
the surface mining regulatory program. Since
February 1988 the cabinet has been operating
under a settlement agreement in  National
Wildlife Federation et al. v. Miller et al.,
Civil Action No. 86-99, (E.D. Ky.). Under the
terms of this agreement, and as a consequence of
the federal applicant violator system (AVS)
nationwide computer network, the cabinet has
been implementing some aspects of the federal
regulations that are counterpart to the five
emergency regulations being filed concurrently.
This settlement agreement is scheduled to expire
in February 1991. If these regulations are not
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in place when the agreement expires the cabinet
will have questionable authority for continuing
certain program requirements. This could result
in some permits being issued that should be
withheld, and these permits may subsequently be
subject to suspension or rescission, which would
have significant adverse consequences for the
permittees, their owners and employees. Also, a
settlement agreement in Save Qur Cumberiand
Mountains, Inc.. et al. v. William P. Clark, et
al., D.D.C. No. 81-2134 ("Amended. Order"),
commonly called the "SOCM Settlement Agreement"
requires O0SM to enter into memorandums of
agreement with the states, under which the
states will assist OSM in carrying out full
implementation of the "permit-blocking"
provisions of Section 510(c) of the federal
Surface Mining Act. The cabinet expects to enter
into a memorandum with OSM in the immediate
future. The terms of this memorandum will
obligate the cabinet to conduct activities which
depend for their legal authority upon the
existence of these regulations. Failure to enact
these regulations immediately would jeopardize
the cabinet's ability to fulfill its program
obligations.

This emergency administrative regulation shall
be replaced by an ordinary administrative
regulation. The ordinary’ administrative
regulation was filed with the Regulations
Compiler on January 23, 1991.

WALLACE G. WILKINSON, Governor
CARL H. BRADLEY, Secretary

NATURAL RESOUR

ERVIRDMMENTAL P LT C -

Department For Surface Mining
Reclamation and Enforcement

405  KAR
. parmits.

BOWE, Goneral provisions  Jor

RELATES T0: KRS 350.020, 350.055, 350.060,
356.070, 350.085, © 350.090, 350.130, 350.135,
356,450, 350.455, 27 CFR 55.206, 55.218, 55.219,
56,220, 30 CFR 77.3%301{c). 30 CFR Parts 730,
433, 735, 773-775. 177, Fi8.17. 917. 30 USC
1252, 12b5-1261. 1263-1266, 1272

STATUTORY AUTHORITY: KRS Chapter 13A, 350.020,
350.028, 350.060, 350,135, 350.450, 350.465, 30
CFR_Parts 730, 733, 735, 773-775. 717, 178.17,
917..30 USC 1253, 12551261, 1263-17206, 1272

EFFECTIVE: January 29, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent  part requires the cabinet to
promulgate rules and regulations pertaining to
permits for surface ccal wmining and reclamation
operations. This regulation provides for permits
to conduct these operations. The vregulation
specifies when permits are requived, application
deadlines, requirements for applications for
permanent program permits, fees, verification of
applications, punlic notice vequirements,
submission of comments on permit applications,
the right to file objections, informal
conferences, review of the permit applications,
criteria for application appreval oy denial and

relevant actions, term of the permits,
conditions of permits, veview of outstanding
permits, vrevisions of permits and renewals,
transfers, assignments, and sales of permit
rights.

Section 1. Applicability. Excluding coal
exploration operations, this regulation shall
apply to all applications, all actions regarding
permits, and all surface coal wmining and
reclamation operations.

Section 2. General Requirements. (1) Permanent
program permits required. No person shall engage
in surface coal mining and reclamation
operations unless that person has first obtained
a valid permanent program permit under this
chapter for the area to be affected by the
operations.

(2) General filing requirements for permanent
program permit applications.

(a) Each person who intends to engage in
surface coal mining and reclamation operations
shall file a complete and accurate application
for a permanent program permit which shall
comply fully with all applicable requirements of
KRS Chapter 350 and 405 KAR Chapters 7 through
24, and shall not begin the operations until the
permit has been granted.

(b) Renewal of wvalid permanent program
permits. An application for renewal of a permit
under Section 21 of this regulation shall be
filed with the cabinet at least 120 days before
the expiration of the permit.

(c) Revision of permanent program permits. A
permittee may, at any time, apply for a revision
of a permit, but shall not vary from the
requirements of the permit until the revision
has been approved by the cabinet. The term of a
permit shall remain unchanged by a revision.

(dy Succession to rights granted under prior
pevinanent  program permits. An application for
the transfer, sale, or assignment of rights
granted under a permit may be submitted at any
time. “The actual transfer, sale, or assignment
of permit yights, however, may not take place
until written permission has been granted by the
cabinet.

{e) Amandment of permanent program permits. A
permittee way, at any time, apply for an
amendment to a permit under Section 23 of this
requlation, but shall not begin surface coal
mining and reclamation operations on the areas
until the amendment has been approved by the

cabinet. The term of a permit shall vremain
unchanged by an amendment.
{3y  Compliance with permits. Any person

engaging in surface coal mining and reclamation
srations under a permit issued pursuant to KRS

oy 350 shall comply with the terms and
conditio of the permit, including the plans
and other documents submitted ~as part of the
application and approved by the cabinet, and the
applicable requirements of KRS Chapter 350 and
405 KAR.

Section 3. Coordination of Review of Permit
Applications. (1) For the purposes of avoiding
duplication, the cabinet shall coordinate the
re and issuance of permits for surface coal
mining and reclamation operations with:

{a) Any other federal or Kentucky permit
process applicable to the proposed operations,
as reqguired by Section 503 of SMCRA; and

(b) Applicable requirements of the Endangered
Species Act of 1973, as amended (16 USC 1531 et
seq.); the fish and Wildlife Coordination Act,
as amended (16 USC 661 et seq.); the Migratory
Bird Treaty Act of 1918, as amended (16 USC 703
et seq.); the National Historic Preservation Act
of 1966, as amended (16 USC 470 et seq.); and
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the Bald Eagle Protection Act, as amended (16
USC 668a), as required by 30 CFR 773.12.

(2) This coordination shall be accomplished by
providing the appropriate agencies with an
opportunity to comment on permit applications as
set forth in Section 8(6) and (7) of this
regulation and, if necessary, by any other
measures the cabinet may deem appropriate.

Section 4. Preliminary Requirements. A person
desiring a permit shall submit to the cabinet a
preliminary application of the form and content
prescribed by the cabinet. The preliminary
application shall contain pertinent information,
including a map at a scale of one (1) inch
equals 400 or 500 feet, marked to show the
proposed permit area and adjacent areas; and the
areas of land to be affected, including, but not

-limited to, locations of the coal seam(s) to be

mined, access roads, haul roads, spoil or coal
waste disposal areas, and sedimentation ponds.
Areas so delineated on the map shall be
physically marked at the site in a manner
prescribed by the cabinet. Personnel of the
cabinet shall conduct, within fifteen (15)
working days after filing, an on-site
investigation of the area with the person or his
or her representatives and representatives of
appropriate local, state or federal agencies,
after which the person may submit a permit
application.

Section 5. General Format and Content of
Applications. (1)(a) Applications for permits to
conduct surface coal mining and reclamation
operations shall be filed in the number, form
and content required by the cabinet, including a

.copy to be filed for public inspection under

Section 8(8) of this regulation.

(b) The application shall be on forms provided
by the cabinet, and originals and copies of the
application shall be prepared, assembled and

submitted in the number, form and manner
prescribed by the cabinet with attachments,
plans, maps, certifications, drawings,

calculations or other documentation or relevant
information as the cabinet may require.

(c) The application shall be complete with
respect to all information required by 405 KAR
and include, at a minimum: for surface mining
activities, all the applicable information
required under 405 KAR 8:030; for underground
mining activities, all the information required
under 405 KAR 8:040; and, for special types of
surface coal mining and reclamation operations,
211 the information required under 405 KAR
8:050. No application shall be determined to -be
administratively complete unless all design
plans for the permit area are in detailed form.

(2) Information set forth in the application
shall be current, presented clearly and
concisely, and supported by appropriate
references to technical and other written
material available to the cabinet.

(3) The collection and analysis of all
technical data submitted in the application
shall be planned by or conducted under the

direction of a professional qualified in the
subject to be analyzed and shall be accompanied
by:
(a) Names of persons or organizations which
collected and analyzed the data;

(b) Dates of the collection and analyses; and

(c) Descriptions of methodology wused to
collect and analyze the data.

(4) The application shall state the name,
address and position of officials of each
private or academic research organization or
governmental agency who provided information
which has been made a part of the application
regarding land uses, soils, geology, vegetation,
fish and wildlife, water quantity and quality,
air quality, and archaeological, cultural, and
historic features.

(5)(a) The applicant shall designate in the
permit application either himself or some other
person who will serve as agent for service of
notices and orders. The designation shall
identify the person by full name and complete
mailing address, and if a natural person, the
person's Social Security number. The person
shall continue as agent for service of process
until a written revision of the permit has been
made to designate another person as agent.

(b) The applicant may designate persons
authorized by the applicant to submit
modifications to the application to the cabinet.
If the designation has not been made in the
application, or in separate correspondence, the
cabinet shall accept modifications only from the
applicant.

(6) General requirements for maps and plans.

(a) If any of the information marked on the
preliminary map required under Section 4 of this
regulation has changed, the application shall
contain an updated USGS seven and one-half (7

- 1/2) minute topographic map marked as required

in Section 4 of this regulation.

(b) Maps submitted with applications shall be
presented in a consolidated format, to the
extent possible, and shall include the types of
information set forth on topographic maps of the
U.S. Geological Survey of the 1:24,000 scale
series. Maps of the permit area and adjacent
areas shall be at a scale of 400 or 500 feet to
the inch, inclusive; and the scale shall be
clearly shown on the map. However, when the
cabinet determines that a map scale larger than
400 feet to the inch is required to adequately
show mine site details, a map of Tlarger scale
shall be provided by the applicant. The map
required by 405 KAR 8:030, Section 23(1)(a) or
405 KAR 8:040, Section 23(1)(a), regarding
additional areas on 'which permits will be
sought, shall be a USGS seven and one-half (7
1/2) minute (1:24,000) topographic map.

(c) Where a map or drawing is required to be
certified by a qualified registered professional
engineer, the map or drawing shall bear the seal
and signature of the engineer as required by KRS
Chapter 322, and shall be certified in
accordance with 405 KAR 7:040, Section 10.

(d) A1l engineering design plans submitted
with applications shall be prepared by or under
the direction of a qualified registered
professional  engineer and shall bear the
engineer's seal, signature, and certification as
required by KRS Chapter 322 and 405 KAR 7:040,

~ Section 10.
(e) Maps and plans submitted with the
application shall clearly identify all

previously mined areas as defined at 405 KAR
16:190, Section 7(2)(c) or 405 KAR 18:190,
Section 5(2)(c).

(7) Referenced materials. If wused in the
application, referenced materials shall either
be provided to the cabinet by the applicant or
be readily available to “the cabinet. If
provided, relevant portions of referenced
published materials shall be presented briefly
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and concisely in the application by photocopying
or abstracting and with explicit citations.

Section 6. Application and Acreage Fees. (1)
Fach application for a surface coal mining and
reclamation permit shall be accompanied by a fee
determined by the cabinet. The fee may be less
than, but shall not exceed the actual or
anticipated cost of reviewing, administering and
enforcing the permit.

(2) The applicant shall submit an application
fee of $375 for each application, plus an
additional seventy-five (75) for each acre or
fraction thereof of the area of land to be
affected by the operation. If the cabinet
approves an incremental bonding plan submitted
by the applicant, the acreage fees may be paid
individually as the bond for each increment is
submitted. However, no acreage fees shall be
required for surface areas overlying underground
or auger workings which will not be affected by
surface operations and facilities.

(3) The fee shall accompany the application in
the form of a cashier's check or money order
payable to the Kentucky State Treasurer. No
permit application shall be processed unless the
application fee has been paid.

Section 7. Verification of Application.
Applications for permits; revisions; amendments;
renewals; or transfers, sales, or assignments of
permit rights shall be verified under oath,
before a notary public, by the applicant or his
authorized representative, that the information
contained in the application is true and correct
to the best of the official's information and
belief.

Section 8. Public Motice of Filing of Permit

Applications. (1) An applicant for a permit,
major revision, amendment, or vrenewal of a
permit shall place an advertisement in the

newspaper of largest bona fide circulation,
according to the definition in KRS 424.110 to
424.120, in the county where the proposed
surface coal mining and reclamation operations
are to be located.

(2)(a) The first advertisement shall be
published on or after the date the application
is submitted to the cabinet. The applicant may
elect to begin publication on or after the date
the applicant receives the notification from the
cabinet under Section 13(2) of this regulation

that the  application has been deemed
administratively complete and ready for
technical vreview. The advertisement shall be

published at least once each week for four (4)
consecutive weeks, with the final consecutive
weekly advertisement being published after the
applicant's receipt of written notice from the
cabinet that the application has been deemed
administratively complete and ready for
technical review.

(b) The final consecutive weekly advertisement
shall clearly state that it is the final
advertisement, and that written objections to
the application may be submitted to the cabinet
until thirty (30) days after the date of the
final advertisement.

(3) Within fifteen (15) days of the final date
of publication of the advertisement, the
applicant shall submit to the cabinet proof of
publication of the required final four (4)
consecutive weekly notices, satisfactory to the
cabinet, which may consist of an affidavit from

the publishing newspaper certifying the dates,
place and content of the advertisements.

(4) The advertisement shall be entitled
“Notice of Intention to Mine" and shall be of a
form specified by the cabinet.

(5) The advertisement shall contain, at a
minimum, the following information:

(a) The name and business address of the
applicant; and

(b} A map or description which shall:

1. Clearly show or describe towns, rivers,
streams, and other bodies of water, Tlocal
landmarks, and any other information, including
routes, streets, or roads and accurate distance
measurements, necessary to allow local residents
to readily identify the proposed permit area;

2. Clearly show or describe the exact location
and boundaries of the proposed permit area;

3. State the name of the U.S. Geological
Survey seven and one-half (7 1/2) wminute
quadrangle map(s) which contains the area shown
or described; and

4. If a map is used, show the north arrow and
map scale..

{(c} The location where a copy of the
application is available for public inspection
under subsection (8) of this section;

(d) The .name and address of the cabinet to
which written comments, objections, or requests
for permit conferences on the application may be
submitted under Sections 9, 10, and 11 of this
regulation;

(e} If an applicant seeks a permit to mine
within 100 feet of the outside right-of-way of a
public road or to relocate or close a public
road; except where public notice and hearing
have  been  previously provided for  this
particular part of road in accordance with 405
KAR 24:040, Section 2(6)(a) and (b); a concise
statement describing the public road, the
particular part to be relocated or closed, and
the approximate timing and duration of the
relocation or closing;

(f) If the application includes a request for
an experimental practice under 405 KAR 7:060, a
statement indicating that an  experimental
practice is requested and identifying the
regulatory requirement for which a variance is
requested; and .

(g) The application number.

(6) Within five (5) working days after the
application for a permit, major revision,
amendment, or renewal of a permit has been
determined to be administratively complete, the
cabinet shall issue written notification of:

(a) The applicant's intention to conduct
surface coal mining and reclamation operations
on a particularly described tract of land;

(b} The application number;

(c) Where a copy of the application may be
inspected; and

(d) Where comments on the application may be
submitted under Section 9 of this regulation.

(7) The written notifications required by
subsection (6) of this section shall be sent to:

(a) Local government agencies with
jurisdiction over or an interest in the area of
the proposed operations, including, but not
limited to, planning agencies and sewage and
water treatment authorities and water companies,
either providing sewage or water services to
users in the area of the proposed operations or
having water sources or collection, treatment,
or distribution facilities located 1in these
areas; and
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(b) A1l federal and Kentucky governmental
agencies which have the authority to issue
permits and licenses applicable to the proposed
surface coal mining and reclamation operation
and which are a part of the permit coordination
process required by Section 3 of  this
regulation; and

{c) Those agencies with an interest in the
particular proposed operation including, but not
limited to:

1. The USDA Soil
Conservationist;

2. The 1local U.S.
district engineer;

3. The National Park Service;

4. Kentucky and federal fish
agencies; and

5. The state historic preservation officer.

(8) In accordance with Section 12 of this
regulation, the cabinet shall, upon receipt of
the application, make the application available
for public inspection and copying during all
normal working hours at the appropriate regional
office of the cabinet where the mining has been
proposed, and shall provide reasonable

Conservation Service State

Army Corps of Engineers

and wildlife

assistance to the public in the inspection and

copying of the application.

Submission of Comments  or
Public Agencies. (1) Written
comments or objections on applications for
permits, major vrevisions, amendments, and
renewals of permits may be submitted to the
cabinet by the public agencies to whom
notification has been provided under Section
8(6) and (7) of this regulation with respect to
the effects of the proposed mining operations on

Section . 9.
Objections by

the environment within their area of
responsibility.

(2) These comments or objections shall be
submitted to the cabinet in the manner
prescribed by the cabinet, and shall be

submitted within thirty (30) calendar days after
the date of the written notification by the
cabinet pursuant to Section 8(6) and (7) of this
regulation.

(3) The cabinet shall immediately file a copy
of all comments or objections at the appropriate
regional office of the cabinet for public
inspection under Section 8(8) of this
regulation. A copy shall also be transmitted to
the applicant.

Section 10. Right to File Written Objections.
(1) Any person whose interests are or may be
adversely affected or an officer or head of any
federal, state, or local government agency or
authority to be notified under Section 8 of this
regulation shall have the right to file written
objections to an application for a permit, major
revision, amendment, or renewal of a permit with
the cabinet, within thirty (30) days after the
last publication of the newspaper notice
required by Section 8(1) of this regulation.

(2) The cabinet shall, immediately upon
receipt of any written objections:

(a) Transmit a copy of the objections to the
applicant; and

(b) File a copy at the appropriate
office of the cabinet for public
under Section 8(8) of this regulation.

regional
inspection

Section 11, Permit Conferences. (1) Procedure
for requests. Any person whose interests are or
may be adversely affected by the decision on the

application, or the officer or head of any
federal, state or local government agency or
authority to be notified under Section 8 of this
regulation may, in writing, request that the
cabinet hold an informal conference on any
application for a permit, major vrevision,
amendment, or renewal of a permit. The request
shall:

(a) Briefly summarize the issues to be raised
by the requester at the conference;

(b) State whether the requester desires to
have the conference conducted in the locality of
the proposed mining operations; and

(c) Be filed with the cabinet not later than
thirty (30) days after the last publication of
the newspaper advertisement placed by the
applicant under Section 8(1) of this regulation.

(2) Except as provided in subsection (3) of
this section, if a permit conference has been
requested in accordance with subsection (1) of
this section, the cabinet shall hold a
conference within twenty (20) working days after
the last date to request a conference under
subsection (M {(c) of this section. The
conference shall be conducted according to the
following: ‘

(a) If requested under subsection (1)(b) of
this section, the conference shall be held in
the Tocality of the proposed mining.

(b) The date, time, and location of the
conference shall be sent to the applicant and
parties requesting the conference and advertised
once by the cabinet in the newspaper of largest
bona fide circulation, according to the
definition in KRS 424.110 to 424.120, in the
county where the proposed surface coal mining
and reclamation operations are to be located, at
least two (2) weeks prior to the scheduled
conference.

(c) If requested, in writing, by a conference
requester in a reasonable time prior to the
conference, the cabinet may arrange with 'the

applicant to grant parties to the conference
access to the permit area and, to the extent
that the applicant has the right to grant

access, to the adjacent areas prior to the
established date of the conference for the
purpose of gathering information relevant to the
conference.

(d) The requirements of 405 KAR 7:090 shall
not apply to the conduct of the conference. The
conference shall be conducted by a
representative of the cabinet, who may accept
oral or  written statements and any other
relevant information from any party to the
conference. An electronic or stenographic record
shall be made of the conference proceedings,
unless waived by all the parties. The record
shall be maintained and shall be accessible to
the parties of the conference wuntil final
release of the applicant's performance bond or
other equivalent guarantee pursuant to 405 KAR
Chapter 10.

(3) If all parties requesting the conference
stipulate agreement before the requested
conference and withdraw their requests, the
conference need not be held.

(4) Permit conferences held in accordance with
this section may be used by the cabinet as the
public hearing required under 405 KAR 24:040,
Section 2(6) on proposed relocation and closure
of public roads.

Section 12. Public Availability of Information
in Permit Applications on File with the Cabinet.
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(1) General availability.

(a) The cabinet shall make an application for
a permit, major or minor revision, amendment, or
renewal of a permit available for the public to
inspect and copy by placing a full copy of the
application at the regional office for the area
in which mining shall occur. The application
will be made available by the cabinet for public
inspection and copying, at reasonable times, in
accordance with Kentucky open records statutes,
KRS 61.870 to 61.884. This copy need not include
confidential information exempt from disclosure
under subsections (2) and {3) of this section.

(b) The application required by paragraph (a)
of this subsection shall be placed at the
appropriate regional office no later than the
first date of newspaper advertisement of the
application. ,

(c) The applicant shall be responsible for
placing all changes in the «copy of the
application retained at the regional office when
the changes are submitted to the Division of
Permits.

(2) Information pertaining to coal seams, test
borings, core samples, or soil samples in
applications shall be made available for
inspection and copying to any person with an
interest which is or may be adversely affected.

(3) Confidentiality. The cabinet shall provide
for procedures to ensure the confidentiality of
qualified confidential information. Confidential
information shall be clearly identified by the
applicant and submitted separately from the
remainder of the application. Where a dispute
arises concerning the disclosure or
nondisclosure of confidential information; the
cabinet shall provide notice and convene a
hearing in accordance with 405 KAR 7:090.
Confidential information shall be limited to the
following: :

(a) Information that pertains only to the
analysis of the chemical and physical properties
of the coal to be mined, except information on
components of the coal which are potentially
toxic in the environment;

(b) Information on the nature and location of
archaeological resources on public land and
Indian land as required under the Archaealogical
Resources Protection Act of 1979,

Section 13. Department Review of Applications
for Permits, Revisions, Amendments, and
Renewals. (1) General.

(a) The cabinet shall review the application
for a permit, revision, amendment, or renewal:
written comments and objections submitted; and
records of any permit conference held on the
application and make a written decision, within
the time frames listed in Section 16(1) of this
regulation, concerning approval of, requiring
modification of, or concerning rejection of the
application.

(b) An applicant for a permit, revision, or
amendment shall have the burden of establishing
that the application is in compliance with all
requirements of KRS Chapter 350 and 405 KAR
Chapters 7 through 24.

(2)(a) Administrative completeness
determination. Within ten (10) working days of
initial receipt of the application the cabinet
shall provide written notification to the
applicant as to the administrative completeness
of the application. [If the application is
determined to be incomplete, the cabinet shall
notify the applicant within ten (10) working

days after initial receipt of the application by
certified mail, return receipt requested, or by
registered mail, of the deficiencies which
render the application incomplete. The applicant
may submit supplemental information to correct
the identified deficiencies for a period of ten
(10) working- days. after the applicant's receipt

of the initial notice of incompleteness. If,
after ten (10) working days, the cabinet
determines: that the application s still
incomplete, the: cabinet shall return the
incomplete application to the applicant with

written notification of the
determination.

" (b) A determination by the cabinet that the
application. is administratively complete means
that the application contains the major elements
required by KRS Chapter 350 and 405 KAR Chapters
7 through 24 which are necessary to allow
meaningful review: of the application by the
cabinet. An application shall not be deemed
administratively complete if one (1) or more
major elements are found' to be absent from the
application, which, by virtue of their absence,
would require that the permit be denied. A
determination that an application is
administratively complete shall not mean that
the application is. complete in every detail, nor
shall it mean that any aspect of the application
is technically sufficient or approvable.

(3) Processing  of the administratively
complete application. Within the time periods
set forth in Section 16 of this regulation, the
cabinet shall either:

(a) Notify the applicant of the. cabinet's
decision to issue or deny the application; or

(b} Notify the: applicant in- writing, by
certified mail, return receipt requested; or by
registered mail, promptly upon discovery of
deficiencies in the application and allow the
application to be temporarily withdrawn for the
purpose of correcting the deficiencies.
Temporary withdrawal periods: shall not be
counted against the time available to the
cabinet for consideration of the application.

(4) Review of violatigns.

(a) Based on available information concerning
failure-to-abate cessation orders issued by OSM;

reasons for the

Kentucky, or any other state: upabated imminent
harm cessation grders issued by 0SM, Kentucky,
or any other state: delinquent civil penalties

assessed pursuant to SMCRA, federal regylations
enacted: pursuant to SMCRA, KRS Chapter 350 and
regulations adgpted pursyant thereto, or any
gther state's laws or regulations under SMCRA:
bond forfeitures by QSM, Kentucky., or any other
state where viglations upon which the
forfeitures were based have not been corrected:

delinguent abandoned mine reclamation fees: and

unabated viglations of federal,
any other state's laws,
pertaining _to air or water envirgnmental
protection _incurred in connection with any
surface coal mining gperation, the cabinet shall
not issue the permit if any surface coal mining
reclamation gperation owned or contrglled by
either the applicant or by any person whg owns
or controls the applicant is currently in
violation of SHMCRA, federal regulations enacted
pursuant to SMCRA, KRS Chapter 350  and
reguiations adopted pursuant thereto, any other
state's laws or regulations under SMCRA, gr any
other law, rule, or requlation referred to in
this subsection. In the absence of a
failyre~to-abate cessation order., the cabinet

Kentucky, and
rules and requlations

Volume 17, Number 9 - March 1, 1991



ADMINISTRATIVE REGISTER - 2615

may presume that a notice of violation issued by
0SM, Kentucky, or any other state pursuant to
its laws and regulations under SMCRA has been or
is being corrected to the satisfaction of the
agency with jurisdiction over the violation,
except where evidence to the contrary is set
forth in the permit application, or where the
violation is for nonpayment of abandoned mine
reclamation fees or civil penalties. If a
current violation exists, the cabinet shall
require the applicant or person who owns or
controls the applicant. before issuance of the
permit, to either: [If the cabinet determines
from either the lists submitted as part of the
application under 405 KAR 8:030, Section 3(3) or

405 KAR 8:040, Section 3(3), or from other
available information, that any surface coal
mining operation owned or controlled by the

applicant is currently in violation of any Tlaw,
rule, or regulation of the United States or any
state law, rule, or regulation enacted pursuant
to federal law, rule, or regulation, pertaining
to air or water environmental protection, or of
SMCRA or KRS Chapter 350, and regulations
promulgated pursuant thereto, the cabinet shall
require the applicant, before the issuance of
the permit, to either:]

1. [(a)] Submit to the cabinet proof that the
current violation has been or is in the process
of being corrected to the satisfaction of the
agency that has jurisdiction over the violation
[which is satisfactory to the cabinet and other
agencies which have jurisdiction over the
violation, that the violation has been or is in
the process of being corrected]; or

2. Establish for the cabinet that the

ican r_an rson_own r ntroll b
either the applicant or any person who owns or
controls the applicant, has filed and is
presently pursuing, in good faith, a direct

ministrativ r judicial 1 n h
validity of the current wviglation. If the
initial judicial review authority affirms the
violation, then the applicant shall within

hir f the judicial i bmi
roof requir nder bparagraj 1 f thi
paragraph.

(b) Any permit that is issued on the basis of
proof submitted under paragraph (a)l of this
subsection that a viglation is in the process of
being corrected, or pending the outcome of an
appeal described in paragraph (a)2 of this

b ign hall b nditionally i .

(c) If the cabinet makes a finding that the
applicant, anyone who owns or controls the

applicant, or the operator specified in the
1i ign ntrol r h ntroll r

coal mining and reclamation operations with a
demonstirated pattern of willful violations of

R h r nd r lation rsuan
thereto of such nature and duration, and with
r lting irr rabl m h nvironmen

as to indicate an intent not to comply with

those laws or regulations, no permit shall be

issued. Before such a finding becomes final, the

applicant or operator shall be afforded an
rtuni for an adjudicatory hearin n_ th

determination as provided for in 405 KAR 7:090,
ion 1 .

[(b) Establish to the cabinet that the
applicant has filed and is presently pursuing,
in good faith, a direct administrative or
judicial appeal to contest the validity of that
violation. In this case, the permit shall
contain a condition vrequiring that if the

administrative or initial judicial hearing
authority either denies a stay applied for in
the appeal, or affirms the violation, then any
surface coal mining operations being conducted
under the permit shall be terminated unless and
until the permittee complies with paragraph (a)
of this subsection. For loss of appeal on
violations of laws or regulations of the United
States or states other than Kentucky, operations
shall be terminated under this paragraph only
when the cabinet has actual, verified notice of
the loss of appeal- and the subsequent failure of
the permittee to correct or begin correcting the
violation; and the termination shall be set
aside by the cabinet only when the cabinet has
actual, verified notice that the permittee has
corrected the violation or is in the process of
correcting the violation.]
(5) Final compliance
application is approved,

review. After an
but before the permit

is issued, the cabinet shall reconsider its:
ision rov h 11 ion, ‘b n
h mplian review r 1P b b ion
(4)(a) of this section in light of any new
information bmi nder 4 KAR 3
Sections 2(11) and 3(4), or 405 KAR 8:040,
Sections 2(11) and 3(4). [No permit shall be
issued if the cabinet determines that the

applicant, or the
application,

operator specified in the
controls or has controlled mining
operations with a demonstrated pattern of
willful violation of SMCRA, KRS Chapter 350, or
405 KAR Chapters 7 through 24 of such a nature
and duration and with such resulting
“irreparable damage to the environment" (as
defined in 405 KAR 7:020) that indicates an
intent not to comply with SMCRA, KRS Chapter
350, or 405 KAR Chapters 7 through 24. Before
any final determination by the cabinet pursuant
to this subsection the applicant or operator
shall be afforded an opportunity for an
adjudicatory hearing on the determination as
provided for in 405 KAR 7:090.]

Section 14. Criteria for Application Approval
or Denial. No application for a permit, revision
(as applicable), or amendment of a permit shall
be approved unless the application affirmatively
demonstrates and the cabinet finds, in writing,
on the basis of information set forth in the
application or from information otherwise

available, which has been documented in the
approval, that:
(1) The permit application is complete and

accurate and in compliance with all requirements
of KRS Chapter 350 and 405 KAR Chapters 7
through 24.

(2) The applicant has demonstrated - that
surface coal mining and reclamation operations,
as required by KRS Chapter 350 and 405 KAR
Chapters 7 through 24 can = be feasibly
accomplished under the mining and reclamation
plan contained in the application.

(3) The assessment of the probable cumulative
impacts of all anticipated coal mining in the
cumulative impact area on the hydrologic balance
has been made by the cabinet and the operations
proposed under the application have been
designed to prevent material damage to the
hydrologic balance outside the proposed permit
area.

(4) The proposed permit area is:

(a) Not included within an area
unsuitable for surface coal
under 405 KAR 24:030;

designated
mining operations
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(b} Not within an area under study for
designation as wunsuitable for surface coal
mining operations in an administrative

proceeding begun under 405 KAR 24:030, unless
the applicant demonstrates that, before January
4, 1977, he or she made substantial legal and
financial commitments in relation to the
operation for which he or she is applying for a
permit;

(c) Not on any lands subject to the
prohibitions or Tlimitations of 405 KAR 24:040,
Section 2(1), (2) or (3);

(d) Not within 100 feet of the outside
right-of-way Tine of any public road, except as
provided for in 405 KAR 24:040, Section 2(6); and

(e) Not within 300 feet from any occupied
dwelling, except as provided for in 405 KAR
24:040, Section 2(5).

(5)(a) The proposed operations will not
adversely affect any publicly-owned parks or any
places included on the National Register of
Historic Places, except as provided for in 405
KAR 24:040, Section 2(4); and

(b) The cabinet has taken into account the
effect of the proposed operations on properties
listed and eligible for listing on the National
Register of Historic Places. This finding may be
supported in part by inclusion of appropriate
permit conditions or changes in the mining and
reclamation plan to protect historic resources,
or a documented decision that the cabinet has
determined that no  additional protection
measures are necessary.

(6) For operations involving the surface
mining of coal where the private mineral estate
to be mined has been severed from the private
surface estate, the applicant has submitted to
the cabinet the documentation required under 405

KAR 8:030, Section 4(2) or 405 KAR 8:040,
Section 4(2).
(7) With regard to current violations, the

applicant has either:

(a) Submitted the proof required by Section
13(4)(a) of this regulation; or

(b) Made the demonstration required by Section
13(4)(b) of this regulation.

(8) The applicant ‘has paid all reclamation
fees from previous and existing operations as
required by 30 CFR 870, or has entered into a
payment schedule approved by OSM.

(9} The applicant or the operator, if other
than the applicant, does not control and has not
controlled mining operations with a demonstrated
pattern of willful violations of SMCRA or KRS
Chapter 350 of such a nature and duration and
with such resulting "irreparable damage to the
environment" (as defined in 405 KAR 7:020) as to
indicate an intent not to comply with SMCRA or
KRS Chapter 350.

(10) The applicant has demonstrated that any
existing structure will comply with 405 KAR
8:030, Section 25 and 405 KAR 8:040, Section 25,
and the. applicable performance standards of KAR
405 KAR Chapters 16 and 18.

(11)  The applicant has, if applicable,
satisfied the requirements for approval of a
long~term, intensive agricultural postmining
Tand use.

(12) The applicant can reasonably be expected
to submit the performance bond or other
equivalent guarantee required under 405 KAR
Chapter 10 prior to the issuance of the permit.

(13) The applicant has, with respect to prime
farmland obtained either a negative
determination or satisfied the requirements of

405 KAR 8:050, Section 3.

(14)  The applicant has satisfied the
applicable requirements of 405 KAR 8:050
regarding special categories of mining.

(15) The cabinet has made all specific
approvals required under 405 KAR Chapters 16
through 20.

(16) The cabinet has found that the activities
would not affect the continued existence of
endangered or threatened species or result in
the destruction or adverse modification of their
critical habitats as determined wunder the
Endangered Species Act of 1973 (16 USC 1531 et
seq.).

(17) The applicant has not forfeited any bond
under KRS Chapter 350. When the applicant has
forfeited a bond, the permit may be issued if
the Tand for which the bond was forfeited has
been satisfactorily reclaimed without cost to
the state or the operator or person has paid a
sum that the cabinet finds 1is adequate to
reclaim the land.

(18) The applicant has
revoked, suspended or terminated under KRS
Chapter 350. If the applicant has had a permit
revoked, suspended or terminated, another permit
may be issued, or a suspended permit may be
reinstated, only if the applicant has complied
with all of the requirements of KRS Chapter 350
or submitted proof satisfactory to the cabinet
that the violation has been corrected or is in
the process of being corrected, in respect to
all permits issued to him or her.

not had a permit

(19) The operation will not constitute a
hazard to or do physical damage to a dwelling
house, public building, school, church,
cemetery, commercial or institutional building,
public road, stream, 1lake, or other public
property.

(20} The surface coal mining operation will
not adversely affect a wild river established
pursuant to KRS Chapter 146 or a state park
unless adequate screening and other measures as
approved by the cabinet have been incorporated
into the permit application and the surface coal
mining operation has been jointly approved by
all affected agencies as set forth under 405 KAR
24:040.

(21) For a proposed remining operation where
the applicant intends to reclaim in accordance
with the requirements of 405 KAR 16:190, Section
7 or 405 KAR 18:190, Section 5, the applicant
has demonstrated, to the satisfaction of the
cabinet, that the site of the operation will be
a previously mined area as defined in those
sections.

Section 15. Criteria for Application Approval
or Denial Regarding Existing Structures. No
application for a permit, revision, or amendment
which proposes to use an existing structure in
connection with or to facilitate the proposed
surface coal mining and reclamation operation
shall be  approved, wunless the applicant
demonstrates and the cabinet finds, in writing,
on the basis of information set forth in the
complete and accurate application, that the
provisions of 405 KAR 7:040, Section 4, have
been met.

Section 16. Application Approval or Denial
Actions. (1) The cabinet shall take action on
applications within the following time periods
as appropriate:

(a)l. Except as provided for in paragraph (b)
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of this subsection, for a complete and accurate
application submitted wunder Section 2(2)(a),
(b), (d), and (e) of this regulation, a decision
shall be made by the cabinet to approve, require
modification of, or dany the application within
sixty-five (65) working days after the notice of
administrative completeness under Section 13(2)
of this regulation, except that periods of
temporary withdrawal under Section 13(3)(b) of
this regulation shall not be counted against the
sixty-five (65) working-day period available to
the cabinet.

2. Except as provided in paragraph (b) of this
subsection, for a complete and accurate
application submitted under Section 2(2)(c) of
this regulation of a major revision as provided
in Section 20 of this regulation, a decision
shall be made by the cabinet to approve, require
modification of, or deny the application within
forty-five (45) working days after the notice of
administrative completeness under Section 13(2)
of this regulation, except that periods of
temporary withdrawal under Section 13(3)(b) of
this regulation shall not be counted against the
forty-five (45) working-day period available to
the cabinet.

3. For a complete and accurate application
submitted under Section 2(2)(c) of this
regulation for a minor revision as provided in
Section 20 of this regulation, a decision shall
be made by the cabinet to approve, require
modification of, or deny the application within
fifteen (15) working days after the notice of
administrative completeness under Section 13(2)
of this regulation, except that periods of
temporary withdrawal under Section 13(3)(b) of
this regulation shall not be counted against the
fifteen (15) working-day period available to the
cabinet.

(b) If the notice, hearing and conference
procedures mandated by KRS Chapter 350 and 405
KAR prevent a decision from being made within
the time periods specified in paragraph (a) of
this  subsection, the cabinet shall have
additional time to issue its decision, but not
to exceed twenty (20) days from the completion
of the notice, hearing and conference procedures.

(2) The cabinet shall issue written
notification of the decision to approve, modify,
or deny the application, in whole or part, to
the following persons and entities:

(a) The applicant;

(b) Each person who files comments or
objections to the permit application;

(c) Each party to an informal
conference, if held;

(d) The county judge-executive of the county,
and the «chief executive officer of any
municipality, in which the permit area lies.
This notice shall be sent within ten (10) days
after the issuance of the permit and shall
include a description of the location of the
permit area; and

- (e) The field office director of the Office of
Surface Mining Reclamation and Enforcement.

(3) If the application has been denied, the
notification required in subsection (2) of this
section, for the applicant, any person filing
objections to the permit and parties to an
informal conference, shall include specific
reasons for the denial.

(4) If the cabinet decides to approve the
application, it shall require that the applicant
file the performance bond before the permit is
issued, in accordance with 405 KAR Chapter 10.

permit

(5) The cabinet shall publish a summary of its
decision in the newspaper of largest bona fide
circulation, according to the definition in KRS
424.110 to 424.120, in the county where the
proposed surface coal mining and reclamation
operations are to be located.

Section 17. Term of Permit. (1) Each permit
shall be issued for a fixed term not to exceed
five (5) years. A longer fixed permit term may
be granted at the discretion of the cabinet only
if: - .

(a) The application is complete and accurate
for the specified longer term; and

(b) The applicant shows that a specified
longer term is reasonably needed to allow the
applicant to obtain necessary financing for
equipment and for the opening of the operation
with the need confirmed, in writing, by the
applicant's proposed source for the financing.

(2)(a) A permit shall terminate, if the
permittee has not begun the surface coal mining
and reclamation operation covered by the permit
within three (3) years of the issuance of the
permit.

(b) The cabinet may grant reasonable
extensions of the time for commencement of these
operations, upon receipt of a written statement
showing that the extensions of time are
necessary, if:

1. Litigation precludes the
threatens substantial
permittee; or

2. There are conditions beyond the control and
without the fault or negligence of the permittee.

(c) With respect to coal to be mined for use
in a synthetic fuel facility or specified major
electric generating facility, the permittee
shall be deemed to have commenced surface mining
operations when construction of the synthetic
fuel or generating facility is initiated.

(d) Extensions of time granted by the cabinet
under this subsection shall be specifically set
forth in the permit and notice of the extension
shall be made to the public.

(3) Permits may be suspended, revoked, or
modified by the cabinet, 1in accordance with
Section 19 of this regulation; Section 3 of 405
KAR 7:060; Sections 4, 6, and 7 of 405 KAR
8:050; and 405 KAR Chapter 12.

commencement or
economic loss to the

Section 18. Conditions of Permits. Actions by
an applicant, permittee, or operator to submit
an application to the cabinet, to accept a
permit issued by the «cabinet, or to begin
operations pursuant to a permit issued by the
cabinet, shall be deemed to constitute knowledge
and acceptance of the conditions set forth in
this section, which shall be applicable to each
permit issued by the cabinet pursuant to this
chapter whether or not the conditions have been
set forth in the permit.

(1) General.

(a) The permittee shall comply fully with all
terms and conditions of the permit and all
applicable performance standards of KRS Chapter
350 and 405 KAR Chapters 7 through 24; and.

(b) Except to the extent that the cabinet
otherwise directs in the permit that specific
actions be taken, the permittee shall conduct
all surface  coal mining and reclamation
operations as described inthe approved
application;- and

(c) The permittee shall conduct surface coal
mining and reclamation operations only on those
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lands specifically designated as the permit area

on the maps submitted under 405 KAR 8:030 or 405

KAR 8:040 and authorized for the term of the

permit; and which are subject to the performance

bond in effect pursuant to 405 KAR Chapter 10.
(2) Right of entry.

(a) Without advance notice, wunreasonable
delay, or a search  warrant, and upon
presentation of appropriate credentials, the

permittee shall allow authorized representatives
of the Secretary of the Interior and the cabinet
to:

1. Have the rights of entry provided for in
405 KAR 12:010, Section 3; and

2. Be accompanied by private persons for the
purpose of conducting a federal inspection when
the inspection is in response to an alleged
violation reported to the cabinet by the private
person. :

(b) The permittee shall allow the authorized
representatives of the cabinet to be accompanied
by private persons for the purpose of conducting
an inspection pursuant to 405 KAR 12:030.

(3) Environment, public health, and safety.

(a) The permittee shall take all possible
steps to minimize any adverse impact to the
environment or public health and safety

resulting from failure to comply with any term
or condition of the permit, including, but not
lTimited to:

1. Any accelerated or additional monitoring
necessary to determine the nature and extent of
failure to comply and the results of the failure
to comply;

2. Immediate  implementation  of
necessary to comply; and

3. Warning, as soon as possible after learning
of the failure to comply, any person whose
health and safety is in imminent danger due to
the failure to comply.

(b) The permittee shall dispose of solids,
sludge, filter backwash, or pollutants removed
in the course of treatment or control of waters
or emissions to the air in the manner required
by 405 KAR Chapters 16 through 20, and which
prevents violation of any other applicable
Kentucky or federal law.

(c) The permittee shall conduct its operations:

1. In accordance with any measures specified
in the permit as necessary to  prevent
significant, imminent environmental harm to the
health or safety of the public; and

2. Utilizing any methods specified in the
permit by the cabinet in approving alternative
methods of compliance with the performance
standards of KRS Chapter 350 and 405 KAR
Chapters 16 through 20, in accordance with KRS
Chapter 350 and 405 KAR Chapters 16 through 20.

(4) Reclamation fees. The permittee shall pay
all reclamation fees required by 30 CFR 870 for
coal produced under the permit for sale,
transfer, or use, in the manner required by that
subchapter.

(5) Within thirty (30) days after a cessation
order is issyed by QSM for operations conducted
under the permit or after an order for cessation
and immedsi liance is issued under 405 KAR
12:020, Section 3 for opperations conducted under
the permit, except where a stay of the order is
granted and remains in_effect, the permittee
shall either submit to the cabinet the follgwing
information, current to the date the order was

measures

issued, or notify the cabinet in writing that

there has been no change since the immediately
preceding submittal of the information;

(a) Any new information needed to correct or
update the information previously submitted to

the cabinet by the permittee under 405 KAR
8:030, Section 2(3) or 405 KAR 8:040, Section
2(3); or

(b) If not previogusly submitted, the
information required from a permit applicant by
405 KAR 8:030. Section 2(3) or 405 KAR 8:040,

Section 2(3).
Section 19. Review of Permits. (1)(a) The
cabinet shall review each permit issued under

this chapter during the term of the permit. This
review shall occur not later than the middle of
the permit term and as required by 405 KAR 7:060
and 405 KAR 8:050, Sections 4, 6, and 7. Issued
permits shall be reevaluated in accordance with
the terms of the permit and the requirements of
KRS Chapter 350 and 405 KAR Chapters 7 through
24, including reevaluation of the bond.

(b} For permits of longer than five (5) year
terms, a review of the permit shall be no less
frequent than the permit midterm or every five
(5) years, whichever is more frequent.

(2) After the review required by subsection
(1) of this section, or at any time, the cabinet
may, by order, require revision or modification
of the permit provisions to ensure compliance
with KRS Chapter 350 and 405 KAR Chapters 7
through 24. :

(3) Copies of the decision of the cabinet
shall be sent to the permittee.

(4) Any order of the cabinet requiring
revision or modification of permits shall be
based upon written findings and shall be subject
to the provisions for administrative and
judicial review of 405 KAR 7:090.

Section 20. Permit Revisions. (1) General. A
revision to a permit shall be obtained:

(a) For changes in the surface coal mining and
reclamation operations described in the existing
application and approved wunder the current
permit.

(b) When a revision is required by an order
issued under Section 19 of this regulation.

(¢) In order to continue operation after the
cancellation or material reduction of the
liability insurance policy, performance bond, or
other equivalent guarantee wupon which the
original permit was issued; or

(d) As otherwise required under 405 KAR
Chapters 7 through 24.

(2) Major revision.

{(a) A revision is a major revision if the

proposed change is of such scope and nature that
the cabinet determines that public notice is
necessary to allow participation in the
cabinet's decision by persons who have an
interest which may be adversely affected by the
proposed change. Major revisions shall include,
but shall not be limited to:

1. Changes in the postmining land use;

2. Enlargement or relocation of impoundments
s0 as to increase the safety hazard
classification of the impoundment;

3. Variances to approximate original
requirements;

4. Construction or relocation of roads, where
the construction or relocation could adversely
affect the interests of persons other than the
surface owner;

5. Changes which may adversely
significant fish and wildlife
endangered species;

contour

affect
habitats or
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6. Proposed experimental practices;

7. Changes which may cause major impacts on
the hydrologic balance;

8. Incidental boundary revisions that affect
new watersheds;

9. Incidental boundary revisions that include
diversions of perennial streams;

10. Incidental boundary revisions that include
new areas from which coal will be removed,
except these revisions shall be limited to ten
(10) percent of the permit area acreage or five
(5) acres, whichever is less. o

(b) Major revisions shall be subject to all of
the requirements of Sections 5; 7 through 12;
13(1), (2), (3); 14(1) through (6), (8), (10)
through (16), (19) through (21); 15; 16; 18; and
24 of this regulation; and shall be submitted on
forms prescribed by the cabinet. In addition to
the requirements of Section  8(5) of this
regulation, the advertisement shall contain a
statement that the applicant proposes to revise
the existing permit and shall contain a
description of the proposed change.

(3) Minor revisions.

(a) A11 revisions which are not determined by
the cabinet to be major revisions are minor
revisions. Minor revisions shall be subject to
Sections 5; 7; 12; 13(1), (2), (3); 14(1)
through (6), (10) through (16), (19) through
(21);715; 16(1) through (4); 18; and 24 of this
regulation, except that minor field revisions
described in paragraph (d) of this subsection
shall not be subject to the administrative
completeness determination of Section 13(2) of
this regulation, and the time frame for review
in Section 16(1)(a)3 of this regulation shall
begin at the time of application submittal.

"Minor revisions shall be submitted on forms
prescribed by the cabinet.

(b) If the cabinet determines that a proposed
minor revision is actually a major revision
during the administrative completeness
determination  under Section 13 of  this
regulation, the cabinet shall so inform the
applicant and return the application.

(c) The cabinet shall notify, in
those persons, if any, that the cabinet
determines could have an interest that may be
adversely affected by the proposed change. Those
persons shall have the right to file written
objections to the revision within ten (10) days
of the date of the notification.

(d) The following minor revisions shall be
deemed minor field revisions which may be
reviewed and processed in accordance with this
section by the appropriate regional office of
the department. However, if the number of
persons that potentially could have an interest
that may be adversely affected by the proposed
change is large enough that public notice by
newspaper advertisement rather than individual
notice by letter from the cabinet is necessary,
the regional administrator shall determine that
the proposed revision is a major revision and it
shall not be processed under this paragraph.

1. Proposals for minor relocation of
underground mine entries where:

a. There are no structures or ‘“renewable
resource lands" (as that term is defined in
paragraph (b) of the definition provided in 405
KAR 7:020, Section 1) overlying the area;

b. There is no proposed change to the permit
boundary; and

c. The proposed new location
face-up

writing,

is on the same
area and coal seam as originally

permitted, is within the same drainage area as
the original location, is controlled by the same
sedimentation pond, and there will be no
additional disturbed acreage within the drainage
area of that sedimentation pond.

2% Proposals for retention of
platforms and small buildings where:

a. There 1is no proposed change to the
previously approved postmining land use; and

b. The application contains a notarized letter
from the surface owner requesting retention of
the structure.

concrete

3. Proposals to leave roads as permanent,
except proposals involving roads to
impoundments, excess spoil fills, coal mine

waste fills, or air shafts; roads within 100
feet of an intermittent or perennial stream; and

roads within areas designated unsuitable for
mining under 405 KAR 24:040, Section 2,
regardless of whether a previous waiver or

approval has been granted. The application shall
contain a notarized letter from the surface
owner including a request to retain the road and
a statement acknowledging that the surface owner
understands that the operator has no
responsibility for maintenance of the road after
the performance bond has been released pursuant
to 405 KAR 10:040 for the area in which the road
is located.

4. Proposals to increase the diameter of
culverts used as road crossdrains, not including
culverts used for stream crossings, provided
that the proposed culvert is the same type of
pipe as the previously approved culvert.

5. Proposals to install additional culverts
used as road crossdrains (not including culverts
used for stream crossings), provided that the
diameter of the proposed additional culvert is
equal to the diameter of the nearest downstream
crossdrain and is the same type of pipe as the
nearest downstream crossdrain.

6. Proposals for minor relocation of on-bench
sediment control structures (dugouts only) in
order to locate the structures at low spots on
the same bench on which they were initially
proposed, where:

a. The drainage area to the structure will
remain the same as the original design;

b. The proposed Tlocation will not
short-circuiting of the structure; and

c. There is no proposed change to the permit
boundary.

7. Proposals to retain diversions of overland
flow (not including stream diversions) as
permanent facilities where:

a. The application contains a notarized letter
from the surface owner including a request to
retain the diversion and a statement accepting
maintenance responsibilities for the diversions;
and :

b. The diversions have
designed to the
diversions.

8. Proposals for relocation of topsoil storage
areas where: 3

a. There is no proposed change to the permit
boundary; and )

b. The proposed new location was previously
permitted as a disturbed area within the same
drainage area as the original Tlocation, is
controlled by the same sedimentation pond, and
there will be no additional disturbed acreage
witgin the drainage area of that sedimentation
pond.

9. Proposals to substitute plant species where:

cause

previously  been
standards for permanent
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a. The proposed species 1is of the same
vegetative type (grass, legume, tree, or shrub)
as the original species;

b. The proposed species will serve the
equivalent function of the original species with
respect to the previously approved: revegetation
plan, postmining land use plan, and the fish and
wildlife protection and enhancement plan; and

¢. The proposed species and its application or
planting rate are compatible with the remainder
of the previously approved species mixture to be
planted.

10. Proposals to
trees instead of
seedlings where:

a. Hydroseeding is an appropriate method for
the tree species being established; and

b. No change in tree species is involved
unless concurrently approved under subparagraph
9 of this paragraph.

11. Proposals to change the type of mulch to
be utilized on the permit area, including a
revised rate of application consistent with the
different type of mulch proposed.

12. Proposals to retain small depressions in
the reclaimed area.

13. Proposals required by the cabinet to
increase frequency of air blast monitoring. ‘

14. Proposals required by the cabinet to
increase frequency of air pollution monitoring.

utilize
planting

hydroseeding for
trees or tree

15. Proposals to employ more effective
fugitive dust controls, and proposals required
by the cabinet to employ additional fugitive

dust controls.

16.. Proposals to add a portabTe coal crusher
where:

a. The crusher and
equipment are a
mounted unit;

b. The equipment will be utilized to crush
coal only from the permit area on which it is
proposed to be located;

c. The operation will
waste;

d. There is no proposed change to the permit
boundary; and

e. The equipment will always be located in the
mining pit or other location previously
permitted as a disturbed area controlled by a
previously approved sedimentation pond and there
will be no additiocnal disturbed acreage or
delayed reclamation within the drainage area of
any of the sedimentation ponds.

17. Proposals to change the time periods, or
the types or patterns of warning or all-clear
signals, when explosives are to be detonated.

18. Proposals to relocate an explosive storage
area within the existing permit area in
accordance with 27 CFR 55.206, 55.218, 55.219,
55.220, and 30 CFR 77.1301(c).

19. Approval for minor relocation of support
facilities such as conveyors, hoppers, and coal
stockpiles where:

a. There is no proposed change to the permit
boundary; and

b. The proposed new location was previously
permitted as a disturbed area within the same
drainage area as the original location, is
controlled by the same sedimentation pond, and
there will be no additional disturbed acreage
witgin the drainage area of that sedimentation
pond.

20. Proposals for modifications of shared
facilities where that modification has already
been approved in a revision for one of the

associated

conveying
completely portable,

trailer

not generate coal mine

permittees by the Division of Permits and no
additional performance bond was required for the
initial revision. .

21. Proposals to add a hopper to a permitted
area where:

a. There is no proposed change to the permit
boundary; and

b. The proposed Tlocation was previously
permitted as a disturbed area controlled by a
previously approved sedimentation pond and there
will be no additional disturbed acreage or
delayed reclamation within the drainage area of
that sedimentation pond.

22. Proposals to change the brush disposal
plan, not including any proposals to bury brush
in the backfill area on steep slopes or in
excess spoil fills or coal mine waste fills.

23. Proposals to cut berms, provided that the
cuts  will not cause bypassing or short
circuiting of on-bench structures or other
sedimentation control structures.

24, Proposals to change the basis of judging

revegetation from reference areas to the
technical standards established in 405 KAR
Chapters 7 through 24.

25. Proposals for incidental boundary
revisions for minor off-permit disturbances
where:

a. The total acreage of the minor off-p