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ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
TENTATIVE AGENDA — January 3, 1992 at 2 p.m.
Room 327, State Capitol

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY

Kentucky Educational Savings Plan Trust

11 KAR 12:001. Repeal of regulations.

DEPARTMENT FOR MILITARY AFFAIRS
Division of Disaster and Emergency Services

Disaster and Emergency Services

106 KAR 1:081. Kentucky emergency response commission fee system
Hearing)

106 KAR 1:091. Kentucky emergency response commission fee account
emergency planning committees. (Amended After Hearing)

706 KAR 1:1071. Kentucky emergency response commission fee account
agencies. (Not Amended After Hearing)

106 KAR 1:111. Kentucky emergency response commission fee account
Amended After Hearing)

requirements. (Amended
grant requirements for

grant requirements for

grant review committee.

After
Tocal
state

(Not

106 KAR 1:121. Kentucky emergency response commission fee account grant distribution formula.

(Amended After Hearing)

106 KAR 1:131. Kentucky emergency response commission civil penalty assessment and hearings

procedure. (Amended After Hearing)
CRIME VICTIMS COMPENSATION BOARD

Claims and Awards

107 KAR 1:025. Attorneys fees prohibited.

107 KAR 1:050. Prorating awards.

BOARD OF CLAIMS

Practice and Procedure

108 KAR 1:030. Filing claims, original signature of claimant required.

GENERAL GOVERNMENT CABINET

Board of Pharmacy

201 KAR 2:010. Schools approved by the board.
Board of Examiners and Registration of Landscape Architects.
201 KAR 10:080. Continuing education. (Deferred from December)
DEPARTMENT OF AGRICULTURE
Livestock Sanitation
302 KAR 20:230. Fee basis schedule.

NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION CABINET

Department for Environmental Protection
Division of Water
HWater Quality

401 KAR 5:031. Surface water standards. (Amended After Hearing) (Found Deficient by IJC on Ag. &

Nat. Resources, May 31, 1990)

Department for Surface Mining Reclamation and Enforcement

Permits

405 KAR 8:010 & E. General provisions for permits.

CORRECTIONS CABINET

Office of the Secretary

501 KAR 6:020 & E. Corrections policies and procedures.

501 KAR 6:030. Kentucky State Reformatory

501 KAR 6:070. Kentucky Correctional Institution for Women.

501 KAR 6:150. Eastern Kentucky Correctional Complex.

501 KAR 6:160. Correctional industries.

TRANSPORTATION CABINET
Department of Vehicle Regulation

Division of Motor Carriers

601 KAR 1:180. Repealer

EDUCATION AND HUMANITIES CABINET
Department of Education
Office of Education for Exceptional Children

Exceptional and handicapped Programs

707 KAR 1:040. Tuition and support programs for deaf-blind children.

Western Kentucky University

Board of Regents.

770 KAR 1:010. Acquisition and disbursement of funds; accounting system - records and annual

report. .
770 KAR 1:020. Delegation of financial management responsibility.
770 KAR 1:030. Annual audit.

770 KAR 1:040. Purchase — inventories — sales of surplus property procedures.

770 KAR 1:050. Issuance of bonds.
770 KAR 1:060. Fund for excellence.
CABINET FOR PUBLIC PROTECTION AND REGULATION
Registry of Election Finance
Practice and procedure.
801 KAR 2:010. Processing complaints; hearings.
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LABOR CABINET
Department of Workplace Standards
Occupational Safety and Health
803 KAR 2:307. Adoption of 29 CFR Part 1910.101-.120.
803 KAR 2:320. Adoption of 29 CFR Part 1910.1000-1910.1500.
803 KAR 2:403. Adoption of 29 CFR Part 1926.50-1926.59.
803 KAR 2:423. Adoption of 29 CFR Part 1926.1050-.1060.
Public Service Commission
Utilities
807 KAR 5:006. General rules. (Repeals 807 KAR 5:008.)
807 KAR 5:066. Water.

ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
TENTATIVE AGENDA - January 6, 1992 at 2 p.m.
Room 327, State Capitol

State Racing Commission

Thoroughbred Racing Rules

810 KAR 1:001. Definitions.

810 KAR 1:002. Racing commission. :

810 KAR 1:003. Licensing. (Found Deficient by ARRS, August 14, 1990; Found Deficient by IJC on
BOP, August 17, 1990)

810 KAR 1:004. Stewards.

810 KAR 1:005. Racing officials.

810 KAR 1:006. Racing associations. (Found Deficient by ARRS, August 14, 1990; Found Deficient by
1JC on BOP, August 17, 1990)

810 KAR 1:007. Owners.

810 KAR 1:008. Trainers.

810 KAR 1:009. Jockeys and apprentices.

810 KAR 1:010. Authorized agents.

810 KAR 1:011. Pari-mutuel wagering.

810 KAR 1:012. Horses.

810 KAR 1:013. Entries, subscriptions and declarations.

810 KAR 1:014. Weights.

810 KAR 1:015. Claiming races.

810 KAR 1:016. Running of the race.

810 KAR 1:017. Objections and complaints.

810 KAR 1:018. Medication; testing procedures.

810 KAR 1:019. Disciplinary measures.

810 KAR 1:020. Hearings, reviews and appeals.

810 KAR 1:021. Backside Improvement Commission.
1

810 KAR 1:050. Steeplechase racing.
i Department of Housing, Buildings and Construction
Mobile Homes and Recreational Vehicles

815 KAR 25:010. Mobile homes. (Amended After Hearing)

CABINET FOR HUMAN RESOURCES
0ffice of Inspector General

Long-Term Care

900 KAR 2:050 & E. Transfer and discharge rights. (Amended After Hearing) '

900 KAR 2:060 & E. Hearings concerning transfer and discharge rights. (Amended After Hearing)

Department for Health Services

Maternal and Child Health

902 KAR 4:010. Lay-midwifery. (Not Amended After Hearing)

902 KAR 4:070. Handicapped children’s services.

902 KAR 4:080. Disabled children's program.
Emergency Medical Technicians

902 KAR 13:020. Applicant's requirements; priority for training. (Deferred from December)
Health Services and Facilities

902 KAR 20:016. Hospitals operation and services. :

902 KAR 20:117. Health care ground transportation services. (Repeals 902 KAR 20:115 and 20:120.)
{Amended After Hearing) (Deferred from December)
Controlied Substances

902 KAR 55:040. Exempt over the counter preparations. (Not Amended Afier Hearing)

902 KAR 55:045. Exempt prescription preparations. (Not Amended Afier Hearing)

Department for Secial Insurance

Public Assistance )

904 KAR 2:116 & E. Low income home energy assistance program.
Food Stamp Program

804 KAR 3:070 & E. Definitions.

904 KAR 3:035 & E. Certification process.
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Department for Social Services

Aging Services -

905 KAR 8:090. Personal care assistance services.

905 KAR 8:210. Kentucky long-term care ombudsman program. (Repeals 905 KAR 8:070.)

Office of Inspector General

Office of Inspector General

906 KAR 1:100. Nurse aide registry, and hearing procedures.

Department for Medicaid Services

Medicaid Services

907 KAR 1:037. Hospital furnished nursing facility services. (Amended After Hearing)

907 KAR 1:140 & E. Alternative home and community based services for the mentally retarded
(AIS/MR).

907 KAR 1:150 & E. Payments for alternative home and community based services for the mentally
retarded.

907 KAR 1:160. Home and community based services. (Not Amended After Hearing)

907 KAR 1:190. Payments for alternative birth center services. (Amended After Hearing)

907 KAR 1:545. Incorporation by reference of the nursing facility services manual.

Department for Mental Health and Mental Retardation

Substance Abuse

908 KAR 1:010. Definitions for Title 908 Chapter 1:020 to 1:040.

908 KAR 1:310 & E. Administrative procedures for DUI facilities and programs.
Institutional Care

908 KAR 3:020. Care and treatment of inmates of penal institutions.

908 KAR 3:050. Per diem rate pursuant to the "Patient Liability Act of 1978".
908 KAR 3:100. Policies and procedures of Eastern State Hospital.

908 KAR 3:110. Policies and procedures of Central State Hospital.

908 KAR 3:120. Policies and procedures of Western State Hospital.

908 KAR 3:180. Policies and procedures of Oakwood.

ADMINISTRATIVE REGULATION REVIEW PROCEDURE

Filing and Publication

Administrative bodies shall file with the Regulations Compiler all proposed administrative
regulations, public hearing information, tiering statement, regulatory impact analysis, fiscal note,
and the federal mandate comparison. Those administrative regulations received by the deadline required
in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing

The administrative body shall schedule a public hearing on proposed administrative regulations to
be held not Tess than twenty (20) nor more than thirty (30) days following publication. The time,
date, and place of the hearing and the name and address of the agency contact person shall be included
on the last page of the administrative regulation when filed with the Compiler's office.

Any person interested in_attending the scheduled hearing must submit written notification of such
to the administrative body at least five (5) days before the scheduled hearing. If no written notice
is received at least five (5) days before the hearing, the administrative body may cancel the hearing.

If the hearing is cancelled, the administrative body shall notify the Compiler of the
cancellation. If the hearing is held, the administrative body shall submit within fifteen (15) days
following the hearing a statement of consideration summarizing the comments received at the hearing
and the administrative body's responses to the comments.

No transcript of the hearing need be taken unless a written request for a transcript is made, and
the person requesting the transcript shall have the responsibility of paying for same. A recording may
be made in lieu of a transcript.

Review Procedure

If a proposed administrative regulation is amended as a result of the public hearing, the amended
version shall be published in the next Administrative Register; and the administrative regulation
shall be reviewed by the Administrative Regulation Review Subcommittee at its next meeting following
publication. If a proposed administrative regulation is not amended as a result of the hearing or if
the hearing is cancelled, the administrative regulation shall be reviewed by the Administrative
Regulation Review Subcommittee at 1its next meeting. After review by the Subcommittee, the
administrative regulation shall be referred by the Legislative Research Commission to an appropriate
jurisdictional committee for a second review. The administrative regulation shall be considered as
adopted and in effect as of adjournment on the day the appropriate jurisdictional committee meets or
thirty (30) days after being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS NOW IN EFFECT

(NOTE: Emergency regulations expire 120 days from publication or
upon replacement or repeal.)

STATEMENT OF EMERGENCY
405 KAR 7:001E

This emergency administrative regulation
defines terms used in 405 KAR Chapter 7. It is

necessary to promulgate this emergency
administrative regulation because the
Administrative Regulation Review Subcommittee
has determined that the Tlocations of the
definitions in 405 KAR Chapters 7-24 do not

conform to KRS Chapter 13A. By agreement with
the Administrative Regulation Review
Subcommittee, the definitions located in 405 KAR
7:020 and other regulations of 405 KAR Chapters
7-24 are being moved to new administrative
regulations at the beginning of each chapter,
namely 405 KAR 7:001, 8:001, 10:001, 12:001,
16:001, 18:001, 20:001 and 24:001, and 405 KAR
7:020 is being repealed. This  emergency
administrative regulation shall be replaced by
an ordinary administrative regulation. The
ordinary administrative regulation was filed
with the Regulations Compiler on November 25,
1991.

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR 7:001E.
Chapter 7.

Definitions for 405 KAR

RELATES T0: KRS Chapter 350, 7 CFR Part 657,
30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735,
761.5, 762.5, 773.5, 800.5, 843.5, 917, 30 USC
1253, 1255, 1291 .

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465, 7 CFR Part 657, 30 CFR Parts 700.5,
701.5, 707.5, 730-733, 735, 761.5, 762.5, 773.5,
800.5, 843.5, 917, 30 USC 1253, 1255, 1291

EFFECTIVE: November 27, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promulgate rules and regulations pertaining to
surface coal mining and recliamation operations
under the permanent regulatory program. This
regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 7.

Section 1. Definitions. (1) "Adjacent area"
means land located outside the affected area or
permit area, depending on the context in which
"adjacent area" is used, where air, surface or
groundwater, fish, wildiife, vegetation or other
resources protected by KRS Chapter 350 may be
adversely impacted by surface coal mining and
reclamation operations.

(2) "Administratively complete application"
means an application for permit approval, or
approval for coal exploration if required, which
the cabinet determines to contain information
addressing each application requirement of the
regulatory program and to contain all
information necessary to initiate technical
processing and public review.

(3) "Affected area" means any land or water

area which is used to
physically altered by, surface coal mining and
reclamation operations. The affected area
includes the disturbed area; any area upon which
surface coal mining and reclamation operations
are conducted; any adjacent lands the use of
which is incidental to surface coal mining and
reclamation operations; all areas covered by new
or existing roads used to gain access to, or for
hauling coal to or from, surface coal mining and

facilitate, or is

reclamation operations, except as provided in
this definition; any area covered by surface
excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage  areas,

shipping areas; any areas upon which are sited
structures, facilities, or other property or
material on the surface resulting from, or
incident to, surface coal mining and reclamation
operations; and the area Tocated above
underground workings associated with underground
mining activities, auger mining, or in situ
mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

(a) Was designated as a public road pursuant
to the laws of the jurisdiction in which it is
Tocated;

(b) Is maintained with public funds, and
constructed in a manner similar to other public
roads of the same classification within the
jurisdiction; and

(c) There is substantial
incidental) public use.

(4) "Applicant" means any person seeking a
permit, permit revision, permit amendment,
permit renewal, or transfer, assignment, or sale
of permit rights from the cabinet to conduct
surface coal mining and reclamation operations
or approval to conduct coal exploration
operations pursuant to KRS Chapter 350 and ail
applicable regulations.

(5) "Application" means the documents and
other information filed with the cabinet seeking

(more than

issuance of permits; revisions; amendments;
renewals; and transfer, assignment or sale of
permit rights for surface coal mining and

reclamation operations or, if required, seeking
approval for coal exploration.

(6) "Approximate original contour" is defined
in KRS 350.0710.

(7) "Aquifer" means a zone, stratum, or group
of strata that can store and transmit water in
sufficient quantities for domestic,
agricultural, industrial, or other beneficial
use.

(8) "Auger mining" means a method of mining
coal at a cliff or highwall by drilling holes
into an exposed coal seam from the highwall and
transporting the coal along an auger bit to the
surface and shall also include all other methods
of mining in which coal s extracted from
beneath the overburden by mechanical devices
located at the face of the cliff or highwall and
extending Taterally into the coal seam, such as
extended depth, secondary recovery systems.

(9) "Blaster" means a person who is directly
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responsible for surface blasting operations in
surface coal mining and reclamation operations
or coal exploration operations.

(10) "Cabinet" is defined in KRS 350.010.

(11) '"Cessation order" means an order for
cessation and immediate compliance and any
similar order issued by OSM under SMCRA or
issued by any state pursuant to its laws or
regulations under SMCRA.

(12) "CFR" means Code of Federal Regulations.

(13) "Coal" means combustible carbonaceous
rock, «classified as anthracite, bituminous,
subbituminous, or lignite by ASTM Standard D
388-77.

(14) "Coal exploration" means the field

gathering of:

(a) Surface or subsurface geologic, physical,
or chemical data by mapping, trenching,
drilling, geophysical, or other techniques
necessary to determine the quality and quantity
of overburden and coal of an area; or

(b} Environmental data to establish the
conditions of an area before beginning surface
coal mining and reclamation operations under the
requirements of 405 KAR Chapters 7 through 24 if
the activity may cause any disturbance of the
land surface or may cause any appreciable effect
uvpon land, air, water, or other environmental
resources.

(15) "Coal mine waste" means coal processing
waste and underground development waste.

(16) "Coal processing waste" means materials
which are separated from the product coal during
the cleaning, concentrating, or other processing
or preparation of coal.

(17) "Collateral bond" means an indemnity
agreement in a sum certain payable to the
cabinet executed by the permittee and which is
supported by the deposit with the cabinet of
cash, negotiable certificates of deposit, or an
irrevocable letter of <credit of any bank
organized and authorized to transact business in
the United States.

(18) "Cumulative measurement period" means the
period of time over which both cumulative
production and cumulative revenue are measured.

(19) "Cumulative production" means the total
tonnage of coal or other minerals extracted from
a mining area during the cumulative measurement
period. The inclusion of stockpiled coal and
other mineral tonnages in this total shall be
governed by Section 7 of this regulation.

(20) "Cumulative revenue" means the total
revenue derived from the sale of coal or other
minerals and the fair market value of coal or
other minerals transferred or used, but not
sold, during the cumulative measurement period.

(21) "Day" means calendar day unless otherwise
specified to be a working day.

(22) "Department" means the Department for
Surface Mining Reclamation and Enforcement.

(23) "Disturbed area" means an area where
vegetation, topsoil, or overburden is removed or
upon which topsoil, spoil, «coal processing
waste, underground development waste, or noncoal
waste is placed by surface coal mining
operations. Those areas are classified as
"disturbed" until reclamation is complete and
the performance bond or other assurance of
performance required by 405 KAR Chapter 10 is
released.

(24) "Embankment" means a manmade deposit of
material that is raised above the natural
surface of the land and used to contain, divert,
or store water; to support roads or railways; or

for other similar purposes.

(25) "Existing structure" means a structure or
facility wused in connection with or to
facilitate surface coal mining and reclamation
operations, for which construction began prior
to January 18, 1983.

(26) "Extraction of coal as an
part" means the extraction of coal which is
necessary to enable the construction to be
accomplished. Only that coal extracted from
within the right-of-way, in the case of a road,
railroad, utility line, or similar construction,
or within the boundaries of the area directly
affected by other types of government—financed
construction, may be considered incidental to
that construction. Extraction of coal outside
the right-of-way or boundary of the area
directly affected by the construction shall be
subject to the requirements of KRS Chapter 350
and 405 KAR Chapters 7 through 24.

(27) "Government-financed construction” means
construction funded fifty (50) percent or more
by  funds appropriated from a government
financing agency's budget or obtained from
general revenue bonds, but shall not mean
government financing agency guarantees,
insurance, Toans, funds obtained through
industrial revenue bonds or their equivalent, or
in-kind payments.

(28) "Government financing agency" means a
federal, Commonwealth of Kentucky, county,
municipal, or local unit of government, or a
cabinet, department, agency, or office of the
unit which, directly or through another unit of
government, finances construction.

(29) "Groundwater" means subsurface water that
fills available openings in rock or soil
materials to the extent that they are considered
water saturated.

(30) "Highwall" means the face of exposed
overburden and coal in an open cut of a surface

incidental

mining activity or for entry to underground
mining activities.
(31) "Hydrologic balance" means the

relationship between the quality and quantity of
water inflow to, water outflow from, and water
storage in a hydrologic unit such as a drainage
basin, aquifer, soil zone, lake, or reservoir.
It encompasses the dynamic relationship between
precipitation, runoff, evaporation, and changes
in ground and surface water storage.

(32) ‘"Hydrologic regime" means the entire
state of water movement in a given area. It is a
function of the <climate and includes the
phenomena by which water first occurs as
atmospheric water vapor, passes into a liquid or
solid form, falls as precipitation, moves along
or into the ground surface, and returns to the
atmosphere as vapor by means of evaporation and
transpiration.

(33) “Imminent danger to the health and safety
of the public" means the existence of any
condition or practice, or any violation of a
permit or other requirements of KRS Chapter 350
in a surface coal mining and reclamation
operation, which could reasonably be expected to
cause substantial physical harm to persons
outside the permit area before the condition,

practice, or violation <can be abated. A
reasonable expectation of death or serious
injury before abatement exists if a rational

person, subjected to the same condition or
practice giving rise to the peril, would avoid
exposure to the danger during the time necessary
for abatement.
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(34) ‘“Impoundment” means a <closed basin,
naturally formed or artificially built, which is
dammed or excavated for the retention of water,
sediment, or waste.

(35) "In situ processes" means activities
conducted on the surface or underground in
connection with in-place distillation,
retorting, leaching, or other chemical or

physical processing of coal. The term includes,
but is not Timited to, in situ gasification, in
situ leaching, slurry mining, solution mining,
borehole mining, and fluid recovery mining.

{36) "KAR" means Kentucky administrative
regulations.

{37) "Knowingly" means that a person knew or
had reason to know in authorizing, ordering, or
carrying out an act or omission that the act or
omission constituted a violation of SMCRA, KRS
Chapter 350, 405 KAR Chapters 7 through 24, or a
permit condition, or that the act or omission
constituted a failure or refusal to comply with
an order issued pursuant to SMCRA, KRS Chapter
350, or 405 KAR Chapters 7 through 24.

(38) "KRS" means Kentucky Revised Statutes.

(39) "Land wuse" means specific functions,
uses, or management-related activities of an
area, and may be identified in combination when
joint or seasonal uses occur and may include
Tand used for support facilities that are an
integral part of the use. In some instances, a
specific use can be identified without active
management.

(40) "Mining area", as used in 405 KAR 7:035,
means an individual excavation site or pit from
which coal, other minerals, and overburden are
removed.

(41) "Monitoring" means the
environmental data by either
periodic sampling methods.

(42) UMSHA" means Mine
Administration.

(43) "Notice of noncompliance and order for
remedial measures" means a written document and
order prepared by an authorized representative
of the cabinet which sets forth with specificity
the violations of KRS Chapter 350, 405 KAR
Chapters 7 through 24, or permit conditions
which the authorized representative of the
cabinet determines to have occurred based upon

collection of
continuous or

Safety and Health

his inspection, and the necessary remedial
actions, if any, and the time schedule for
completion thereof, which the authorized

representative deems necessary and appropriate
to correct the violations.

(44) "Operations'" is defined in KRS 350.010.

(45) "Operator" is defined in KRS 350.010.

(46) "Order for cessation and immediate
compliance” means a written document and order
issued by an authorized representative of the
cabinet when:

(a) A person to whom a notice of noncompliance
and order for remedial measures was issued has
failed, as determined by a cabinet inspection,
to comply with the terms of the notice of
noncompliance and order for remedial measures
within the time 1limits set therein, or as
subsequently extended; or

(b) The authorized representative finds, on
the basis of a cabinet inspection, any condition
or practice or any violation of KRS Chapter 350,
405 KAR Chapters 7 through 24, or any condition
of a permit or exploration approval which:

1. Creates an imminent danger to the health or
safety of the public; or

2. Is causing or can reasonably be expected to

cause significant, imminent environmental harm
to land, air or water resources.

(47) "0OSM" means Office of Surface
Reclamation and Enforcement, United
Department of the Interior.

(48) "Other mineral" means any commercially
valuable substance mined for its mineral value,
excluding coal, topsoil, waste, and fil]
material.

(49) "Overburden" is defined in KRS 350.010¢.

(50) "Performance bond" means a surety bond, a
collateral bond, or a combination thereof, or
bonds filed pursvant to the provisions of the
Kentucky Bond Pool Program (405 KAR 10:200, KRS
350.595, and KRS 350.700 through 350.755), by
which a permittee assures faithful performance
of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(51) "Permit" means written approval issued by
the cabinet to conduct surface coal mining and
reclamation operations.

(52) "Permit area" means the area of land and

Mining
States

water within boundaries designated in the
approved permit application, which shall
include, at a minimum, all areas which are or

will be affected by surface coal mining and
reclamation operations under that permit.

(53) "Permittee" means an operator or a person
holding or required by KRS Chapter 350 or 405
KAR Chapters 7 through 24 to hold a permit to
conduct surface coal mining and reclamation
operations during the permit term and until all
reclamation obligations imposed by KRS Chapter
350 and 405 KAR Chapters 7 through 24 are
satisfied.

(54) "Person" is defined in KRS 350.010.

(55) "Prime farmland" means those lands which
are defined by the Secretary of Agriculture in 7
CFR 657 and which have been "historically used
for cropland" as that phrase is defined above.

(56) "Probable cumulative impacts" means the
expected total qualitative, and quantitative,
direct and indirect effects of surface coal
mining and reclamation operations on the
hydrologic regime.

(57) "Probable hydrologic consequences" means
the projected results of proposed surface coal
mining and reclamation operations which may
reasonably be expected to change the quantity or

quality of the surface and groundwater; the
surface or groundwater flow, timing, and
pattern; and the stream channel conditions on

the permit area and adjacent areas.

(58) "Reclamation" is defined in KRS 350.070.

(59) "Refuse pile" means a surface deposit of
coal wmine waste that is not retained by an
impounding structure and does not impound water,
slurry, or other Tiquid or semiliquid material.

(60) "Road" means a surface right-of-way for
purposes of travel by land vehicles used in coal
exploration or surface coal mining  and
reclamation operations. A road consists of the
entire area within the right-of-way, including

the roadbed, shoulders, parking and side area,
approaches, structures, ditches, surface, and
contiguous appendages necessary for the total
structure. The term includes access and haul
roads constructed, used, reconstructed,
improved, or maintained for use in coal

exploration or surface coal
reclamation operations, including use by coal
hauling vehicles leading to transfer,
processing, or storage areas. The term does not
include pioneer or construction roadways used

mining  and
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for part of the road construction procedure and
promptly replaced by a road pursuant to 405 KAR
Chapters 16 and 18 TJocated in the identical
right-of-way as the pioneer or construction
roadway. The term also excludes any roadway
within the immediate mining pit area.

(67) "SCS" means Soil Conservation Service.

(62) "Secretary" is defined in KRS 350.010.

(63) "Sedimentation pond" means a primary
sediment control structure designed,
constructed, and maintained in accordance with

405 KAR 16:090 or 405 KAR 18:090 and including
but not limited to a barrier, dam, or excavated
depression which slows down water runoff to
allow suspended solids to settle out. A
sedimentation pond shall not include secondary
sedimentation control structures, such as straw
dikes, riprap, check dams, mulches, dugouts, and

other measures that reduce overland flow
velocity, reduce runoff volume, or trap
sediment, to the extent that the secondary
sedimentation structures drain to a

sedimentation pond.

(64) "Significant, imminent environmental
harm" means an adverse impact on land, air, or
water resources which resources include, but are
not Timited to, plant and animal life as further
defined in this subsection.

(a) An environmental harm is imminent, if a
condition, practice, or violation exists which:

1. Is causing environmental harm; or

2. May reasonably be expected to cause
environmental harm at any time before the end of
the reasonable abatement time that would be set
by the cabinet's authorized agents pursuant to
the provisions of KRS Chapter 350.

(b) An environmental harm is significant if

that harm is appreciable and not immediately
reparable.
(65) "Small operator", as used in 405 KAR

7:080, means an operator whose combined actual
and -attributed production of coal does not
exceed 300,000 tons during any period of twelve
(12) consecutive months.

(66) "SMCRA" means Surface Mining Control and
Reclamation Act of 1977 (Public Law 95-87), as
amended.

(67) "Soil horizons" means contrasting layers
of soil parallel or nearly parallel to the land
surface. Soil horizons are differentiated on the
basis of field characteristics and laboratory
data. The four (4) master soil horizons are:

(a) "A horizon." The uppermost mineral layer,
often called the surface soil. It is the part of
the soil in which organic matter is most
abundant, and leaching of soluble or suspended
particles is typically the greatest.

{(b) "E horizon." The layer commonly near the
surface below an A horizon and above a B
horizen. An E horizon is most commonly
differentiated from an overlying A horizon by
lighter color and generally has measurably Tless
organic matter than the A horizon. An E horizon
is most commonly differentiated from an
underlying B horizon in the same sequum by color
of higher value or Tlower chroma, by coarser
texture, or by a combination of these properties.

(c) "B horizon." The layer that typically is
immediately beneath the E horizon and often
called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the
A, E, or C horizons.

(d) "C horizon." The deepest layer of soil
profile. It «consists of loose material or
weathered rock that is relatively unaffected by

" storage areas,

biologic activity.

(68) "Spoil" means overburden and other
materials, excluding topsoil, coal mine waste,
and mined coal, that are excavated during
surface coal mining and reclamation operations.

(69) "Surety bond" means an indemnity
agreement in a sum certain, payable to the
cabinet and executed by the permittee, which is
supported by the performance guarantee of a
corporation licensed to do business as a surety
in the Commonwealth of Kentucky.

(70) "Surface blasting operations” means the
on—-site storage, transportation, and use of
explosives in association with coal exploration

operations, surface mining activities, and
surface disturbances of underground mining
activities. The term shall be interpreted
broadly and shall encompass activities

including, but not limited to, the design of
jndividual blasts, the implementation of blast
designs, the initiation of  blasts, the
monitoring of airblast and ground vibration, and
the use of protective measures such as access
control and warning and all-clear signals.

(71) "Surface coal mining and reclamation
operations™ is defined in KRS 350.010.

(72) “Surface coal mining operations" is
defined in KRS 350.010.

(73) "Surface mining activities" means those
surface coal mining and reclamation operations
incident to the extraction of coal from the
earth by removing the materials over a coal seam
before recovering the coal, by auger coal
mining, by extraction of coal from coal refuse
piles, or by recovery of coal from slurry ponds.

(74) "Ton" means 2000 pounds avoirdupois
(.90718 metric ton).

(75) "Topsoil" means the A and E soil horizon
Tayers of the four (4) master soil horizons.

(76) "Transfer, assignment, or sale of permit
rights" means a change in ownership or other
effective control over the right to conduct
surface coal mining operations under a permit
issued by the cabinet.

(77) ""Underground mining activities" means a
combination of: ‘

(a) Surface operations incident to underground
extraction of coal or in situ processing,
including construction, use, maintenance, and
reclamation of roads, above-ground repair areas,
processing areas, and shipping
areas; areas upon which are sited support
facilities including hoist and ventilating
ducts; areas utilized for the disposal and
storage of waste; and areas on which materials
incident to underground mining operations are
placed; and

(b) Underground operations such as underground
construction, operation, and reclamation of
shafts, adits, underground support facilities;
in situ processing; and underground mining,
hauling, storage, and blasting.

(78) “Unwarranted failure to comply" means the
failure of the permittee due to indifference,
lack of diligence, or lack of reasonable care:

(a) To prevent the occurrence of any violation
of any applicable requirement of KRS Chapter
350, 405 KAR Chapters 7 through 24, or permit
conditions; or

(b) To abate any violation of any applicable
requirement of KRS Chapter 350, 405 KAR Chapters
7 through 24, or permit conditions.

(79) "Willfully" and "willful wviolation" mean
that a person acted either intentionally,
voluntarily, or consciously, and with

Volume 18, Number 7 - January 1, 1992



ADMINISTRATIVE REGISTER -~ 2112

intentional disregard or plain indifference to
legal requirements, in authorizing, ordering, or
carrying out an act or omission that constituted
a violation of SMCRA, KRS Chapter 350, 405 KAR
Chapters 7 through 24, or a permit condition, or
that constituted a failure or refusal to comply
with an order issued pursuant to SMCRA, KRS
Chapter 350, or 405 KAR Chapters 7 through 24.

JOHN F. NICHOLS, JR., Secretary
FRANK DICKERSON, Commissioner
APPROVED BY AGENCY: November 25, 1991
FILED WITH LRC: November 27, 1991 at 3 p.m.

STATEMENT OF EMERGENCY
405 KAR 7:021E

This emergency administrative regulation
repeals 405 KAR 7:020. It is necessary to
promulgate this emergency administrative
regulation because the Administrative Regulation
Review Subcommittee has determined that the
locations of the definitions in 405 KAR Chapters
7-24 do not conform te KRS Chapter 13A. By
agreement with the Administrative Regulation
Review Subcommittee, the definitions Jocated in
405 KAR 7:020 and other regulations of 405 KAR
Chapters 7-24 are being wmoved to  new
administrative regulations at the beginning of

each chapter, namely 405 KAR 7:001, 8:001,
10:001, 12:00%, 16:001, 18:001, 20:007 and
24:007, and 405 KAR 7:020 is being repealed
because it is ne Tonger necessary. This
emergency administrative regulation shall be
replaced by an oerdinary administrative
regulation. The ordinary administrative

regulation was filed with the
Compiier on November 25, 7991.

Regulations

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary

NATURAL RESOURCES AND
ENVIROMMENTAL PROTECTION CABINFT
Department for Surface Mining
Reclamation and Enforcement

405 KAR 7:021E. Repeal of 405 KAR 7:020.

RELATES 70: KRS Chapter 350, 7 CFR Part 657,
30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735,
761.5, 762.5, 773.5, 800.5, 843.5, 917, 30 USC
1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465, 7 CFR Part 657, 30 CFR Parts 700.5,
701.5, 707.5, 730-733, 735, 761.5, 762.5, 773.5,
800.5, 843.5, 917, 30 USC 1253, 1255, 1291

EFFECTIVE: November 27, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promuigate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent regulatory program. This
administrative regulation repeals 405 KAR 7:020,
which defines certain terms used 3in 405 KAR
Chapters 7 through 24. 405 KAR 7:020 is no
longer necessary because a new administrative
regulation is being promulgated in each chapter
of 405 KAR Chapters 7 through 24 that will
contain the definitions for that chapter.

Section 1. 405 KAR 7:020 is hereby repealed.

JOHN F. NICHOLS, JR., Secretary

FRANK DICKERSON, Commissioner
APPROVED BY AGENCY: November 25, 1997
FILED WITH LRC: November 27, 1991 at 3 p.m.

STATEMENT OF EMERGENCY
405 KAR 8:001E

This emergency administrative regulation
defines terms used in 405 KAR Chapter 8. It is
necessary to promulgate this emergency
administrative regulation because the
Administrative Regulation Review Subcommittee
has determined that the TJocations of the
definitions in 405 KAR Chapters 7-24 do not
conform to KRS Chapter 13A. By agreement with
the Administrative Regulation Review
Subcommittee, the definitions located in 405 KAR
7:020 and other regulations of 405 KAR Chapters
7-24 are being moved to new administrative
regulations at the beginning of each chapter,
namely 405 KAR 7:001, 8:001, 10:001, 12:001,
16:001, 18:001, 20:007 and 24:001, and 405 KAR
7:020 is  being repealed. This emergency
administrative regulation shall be replaced by
an ordinary - administrative regulation. The
ordinary administrative regulation was filed
with the Regulations Compiler on November 25,
19971.

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR 8:007E. Definitions for 405 KAR
Chapter 8.

RELATES T0: KRS 146.410, Chapter 350, 7 CFR
Part 657, 30 CFR Parts 700.5, 701.5, 707.5,

730-733, 735, 761.5, 762.5, 773.5, 800.5, 843.5,
817, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465, 7 CFR Part 657, 30 CFR Parts 700.5,
701.5, 707.5, 7306-733, 735, 761.5, 762.5, 773.5,
800.5, 843.5, 917, 30 USC 1253, 1255, 1291

EFFECTIVE: November 27, 1997

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promuigate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent regulatory program. This
regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 8.

Section 1. Definitions. (1) "Acid drainage®
means water with a pH of less than six (6.0) and

- in which total acidity exceeds total atkalinity,

discharged from an active, inactive, or
abandoned surface coal mine and reclamation
operation or from an area affected by surface
coal mining and reclamation operations.

(2) "Acid-forming materials" means earth
materials that contain sulfide minerals or other
materials which, if exposed to air, water, or
weathering processes, form acids that may create
acid drainage.,

(3) "Adjacent area" means land located outside
the affected area or permit area, depending on
the context in which "adjacent area"” is used,
where air, surface or groundwater, fish,
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wildlife, other resources

vegetation or
protected by KRS Chapter 350 may be adversely
impacted by surface coal mining and reclamation
operations.

(4) "Administratively

complete application”
means an application for permit approval, or
approval for coal exploration if required, which
the cabinet determines to contain information
addressing each application requirement of the
regulatory program and to contain all
jnformation necessary to initiate technical
processing and public review.

(5) "Affected area" means any land or water
area which 1is wused to facilitate, or is
physically altered by, surface coal mining and
reclamation operations. The affected area
includes the disturbed area; any area upon which
surface coal mining and reclamation operations
are conducted; any adjacent lands the use of
which is incidental to surface coal mining and
reclamation operations; all areas covered by new
or existing roads used to gain access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, except as provided in
this definition; any area covered by surface

excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage areas,

shipping areas; any areas upon which are sited
structures, facilities, or other property or
material on the surface resulting from, or
incident to, surface coal mining and reclamation
operations; and the area located above
underground workings associated with underground
mining activities, auger mining, or in situ
mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

(a) Was designated as a public road pursuant
to the Taws of the jurisdiction in which it is
Tocated;

(b) Is maintained with public funds, and
constructed in a manner similar to other public
roads of the same classification within the
jurisdiction; and

(c) There is substantial
incidental) public use.

(6) "Applicant" means any person seeking a
permit, permit revision, permit amendment,
permit renewal, or transfer, assignment, or sale
of permit rights from the cabinet to conduct
surface coal mining and reclamation operations
or approval to conduct coal exploration
operations pursuant to KRS Chapter 350 and all
applicable regulations.

(7) "Application" means the documents and
other information filed with the cabinet seeking

{more than

issuance of permits; vrevisions; amendments;
renewals; and transfer, assignment or sale of
permit rights for surface <c¢oal wmining and

reclamation operations or, if required, seeking
approval for coal exploration.

(8) "Approximate original contour" is defined
in KRS 350.010

(9) "“Aquifer" means a zone, stratum, or group
of strata that can store and transmit water in
sufficient quantities for domestic,
agricultural, idindustrial, or other beneficial
use.

(10) "Auger mining" wmeans a method of mining
coal at a cliff or highwall by drilling holes
into an exposed coal seam from the highwall and

transporting the coal along an auger bit to the
surface and shall alse include all other methods
of mining in which coal is extracted from
beneath the overburden by mechanical devices
Tocated at the face of the cliff or highwall and
extending Taterally into the coal seam, such as
extended depth, secondary recovery systems.

(11) "Best technology currently available"
means equipment, devices, systems, methods, or
techniques which will prevent, to the extent
possible, additional contributions of suspended
solids to stream flow or runoff outside the
permit area and minimize, to the extent
possible, disturbances and adverse impacts on
fish, wildlife, and related environmental
values, and achieve enhancement of those
resources where practicable. The term includes
equipment, devices, systems, methods, or
techniques which are currently available
anywhere as determined by the cabinet, even if
they are not in routine use. The term includes,
but is not limited to, construction practices,
siting requirements, vegetative selection and
planting requirements, animal stocking
requirements, scheduling of activities and
design of sedimentation ponds in accordance with
405 KAR Chapters 16 and 18. The cabinet shall
have the discretion to determine the best
technology currently available on a case-by-case
basis, as authorized by KRS Chapter 350 and 405
KAR Chapters 7 through 24.

(12) "Cabinet" is defined in KRS 350.010.

(13) "Cemetery" wmeans any area where human
bodies are interred.

(14) "Cessation order" means an order for
cessation and immediate compliance and.. any
similar order issued by OSM under SMCRA or
issued by any state pursuant to its Jaws or
regulations under SMCRA.

(15) "CFR" means Code of Federal Regulations.

(16) "Coal" wmeans combustible carbonaceous
rock, classified as anthracite, bituminous,

subbituminous, or lignite by ASTM Standard D
388-77.
(17) "Coal exploration" means the field

gathering of:

(a) Surface or subsurface geologic, physical,
or chemical data by wmapping, trenching,
drilling, geophysical, or other techniques
necessary to determine the quality and quantity
of overburden and coal of an area; or

(b) Environmental data to establish the
conditions of an area before beginning surface
coal mining and reclamation operations under the
requirements of 405 KAR Chapters 7 through 24 if
the activity may cause any disturbance of the
land surface or may cause any appreciable effect
upon land, air, water, or other environmental
resources.

(18) "Coal mine waste" means coal processing
waste and underground development waste.

(19) "Coal processing plant" means a facility
where coal is subjected to chemical or physical
processing or cleaning, concentrating, crushing,
sizing, screening, or other processing or
preparation including all associated support
facilities including but not limited to: loading
facilities; storage and stockpile facilities;
sheds, shops, and other buildings; water
treatment and water storage facilities; settling
basins and impoundments; and coal processing and
other waste disposal areas.

(20) "Coal processing waste" means materials
which are separated from the product coal during
the cleaning, concentrating, or other processing
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or preparation of coal.

(21)  "Collateral bond" means an indemnity
agreement in & sum certain payable to the
cabinet executed by the permittee and which is
supported by the deposit with the cabinet of
cash, negotiable certificates of deposit, or an
irrevocable letter of «credit of any bank
organized and authorized to transact business in
the United States.

(22) "Combustible material" means organic
material that is capable of burning, either by
fire or through oxidation, accompanied by the
evolution of heat and a significant temperature
rise.

(23) "Compaction" means increasing the density
of a material by reducing the voids between the
particles by mechanical effort.

{24) "Complete and accurate application" means
an application for permit approval, or approval
for coal exploration if required, which the
cabinet determines to contain all information
required under, and necessary to comply with,
KRS Chapter 350 and 405 KAR Chapters 7 through
24, in order to make decisions concerning its
administrative and technical acceptability and
whether a permit or exploration approval may be
issued.

(25) "Cropland” means land used for the
production of adapted crops for harvest, alone
or in a rotation with grasses and legumes, and
includes row crops, small grain crops, hay
crops, nursery crops, orchard crops, and other
simiiar  specialty crops. Land used for
facilities in support of cropland farming
operations which is adjacent te or an integral
part of these operations is also included for
purposes of Jland use categories.

(26) "Cumulative impact area" means the area,
including the permit area, within which impacts
resulting from the proposed operation may
interact with the impacts of all anticipated
mining on surface and groundwater systems.
Anticipated mining shall include, at a minimum,
the entire projected lives through bond release
of:

(a) The proposed operation;

(b} A1l existing operations;

{c) Any operation for which a permit
application has been submitted to the cabinet;
and

(d) A1l operations required to meet diligent
development requirements for leased federal coal
for which there is actual wmine development
information available.

(27) "Day" means calendar day unless otherwise
specified to be a working day.

(28) '"Department" means the Department for
Surface Mining Reclamation and Enforcement.

(29) "Developed water resources land" means
land used for storing water for beneficial uses
such as stockponds, irrigation, fire protection,
flood contrel, and water supply.

(30) "Disturbed area" means an area where
vegetation, topsoil, or overburden is removed or
upon which topsoil, spoil, coal processing
waste, underground development waste, or noncoal

waste is placed by surface coal wmining
operations. Those areas are classified as
“disturbed” wuntil reclamation is complete and

the performance bond or other assurance of
performance required by 405 KAR Chapter 10 is
released.

(31) "Diversion" means a channel, embankment,
or other manmade structure constructed to divert
water from one (1) area toc another.

(32) "Embankment" means a manmade deposit of
material that is raised above the natural
surface of the Tand and used to contain, divert,
or store water; to support roads or railways; or
for other similar purposes.

(33) "Ephemeral stream" means a stream which
flows only in direct response to precipitation
in the immediate watershed or in response to the
melting of a cover of snow and ice, and which
has a channel bottom that is always above the
local water table.

(34) "Excess spoil" means spoil disposed of in
a Tocation other than the coal extraction area,
except that spoil material used to achieve the
approximate original contour shall not be
considered excess spoil.

(35) "Existing structure" means a structure or
facility used dn connection with or to
facilitate surface coal mining and. reclamation
operations, for which construction began prior
to January 18, 1983.

(36) "Federal Tands" means any Tands,
including mineral interests, owned by the United
States, without regard to how the United States
acquired ownership of the Jands or which agency
manages the lands. It does not include Indian
lands. :

(37) "Forest land" means Tand used or managed
for the Tlong-term production of wood, wood
fiber, or wood derived products.

(38) "Fugitive dust" means that particulate
matter which becomes airborne due to wind
erosion from exposed surfaces.

(39) "General area" means, with respect to
hydrology, the topographic and groundwater basin
surrounding a permit area which is of sufficient
size, including areal extent and depth, to
include one (1) or more watersheds containing
perennial streams and groundwater zones and to
allow assessment of the probable cumulative
impacts on the quality and quantity of surface
and groundwater systems in the basins.

(40) "Ground cover” means the area of ground
covered by the combined aerial parts of
vegetation and litter produced and distributed
naturally and seasonally on site, expressed as a
percentage of the total area of measurement.

(41) "Groundwater" means subsurface water that
fills available openings in rock or soil
materials to the extent that they are considered
water saturated.

{42) "Growing season" means the period during
a one (1) year cycle, from the last killing
frost in the spring to the first kiliing frost
in the fall, in which c¢limatic conditions are
favorable for plant growth. In Kentucky,
this period normally extends from mid-April to
mid-October.

{43) '"Highwall" means the face of exposed
overburden and coal in an open cut of a surface
mining activity or- for entry to underground
mining activities.

(44) "Historically used for cropland."

(a) "Historically used for cropland" means
that lands have been used for cropiand for any
five (5) years or more out of the ten (10) years
immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose
of conducting surface coal mining and
reclamation operations.

(b} Lands meeting either paragraph (a)l or 2
of  this subsection shall be considered
"historically used for cropland.™

{c} In additior to the Tands covered by
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of this subsection, other Tlands
shall be considered ‘"historically used for
cropland” as described below:

1. Lands that would likely have been used as
cropland for any five (5) out of the Tast ten
(10) years immediately preceding the acquisition
or the application but for some fact of
ownership or control of the land unrelated to
the productivity of the Jand; and

2. lands that the cabinet determines, on the
basis of additional cropland history of the
surrounding  lands and the  Tlands under
consideration, are clearly cropland but fall
outside the specific five (5) years in ten (10}
criterion.

(d) Acquisition includes purchase, lease, or
option of the land for the purpose of conducting
or allowing through resale, lease or option, the
conduct of surface coal mining and reclamation
operations.

(45) "Hydrologic balance" means the
relationship between the quality and quantity of
water inflow to, water outflow from, and water
storage in a hydrologic unit such as a drainage
basin, aquifer, soil zone, lake, or reservoir.
It encompasses the dynamic relationship between
precipitation, runoff, evaporation, and changes
in ground ‘and surface water storage.

(46) “Hydrologic regime" means the entire
state of water movement in a given area. It is a
function of the <climate and includes the
phenomena by which water first occurs as
atmospheric water vapor, passes into a liquid or
solid form, falls as precipitation, moves along
or into the ground surface, and returns to the
atmosphere as vapor by means of evaporation and
transpiration.

(47) "Imminent danger to the health and safety
of the public" means the existence of any
condition or practice, or any violation of a
permit or other requirements of KRS Chapter 350
in a surface coal mining and reclamation
operation, which could reasonably be expected to

paragraph (a)

cause substantial physical harm to persons
outside the permit area before the condition,
practice, or violation <can be abated. A
reasonable expectation of death or serious

injury before abatement exists if a rational
person, subjected to the same condition or
practice giving rise to the peril, would avoid
exposure to the danger during the time necessary
for abatement.

(48) "Important stream" means one that:

(a) Is classified as an outstanding resource
water pursuant to 401 KAR 5:026 or 401 KAR 5:031;

(b) Based on the Kentucky Rivers Assessment,
is a Class 1, 2, or 3 stream in the water
quality category or is a Class 1 or 2 stream in
the fish resource category. Class 3 streams in
the fish resource category may be determined
case-by-case to be important streams by the
cabinet. These streams that occur in the coal
fields are listed in TRM #20, "Methodologies for
the Evaluation, Protection, and Enhancement of
Fish and Wildlife Resources for Coal Mining and
Reclamation Operations", Kentucky Department for
Fish and Wildlife Resources and Kentucky
Department for Surface Mining Reclamation and
Enforcement, September 13, 1991. This document
is incorporated by reference, only for purposes
of the definitions in this chapter. It may be
reviewed, copied, or obtained at the Department
for Surface Mining Reclamation and Enforcement,
#2 Hudson Hollow, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.; or

-means any

(c) Is otherwise considered to be an important
stream by the cabinet, including but not Timited
to a stream contained within, immediately
upstream of, or bordering a publicly-owned
wildlife management area or a nature preserve
dedicated pursuant to KRS 146.410 et seq.

(49) "Impoundment" means a closed basin,
naturally formed or artificially built, which is
dammed or excavated for the retention of water,
sediment, or waste.

(50) "Incidental boundary revision" means an
extension to a permit area that is necessary for
reasons unforeseen when the original permit
application was prepared and that is small in
relation to the original or amended permit area.

(51) "In situ processes" means activities
conducted on the surface or underground in
connection with in-place distillation,

retorting, Tleaching, or other chemical or
physical processing of coal. The term includes,
but is not limited to, in situ gasification, in
situ leaching, slurry mining, solution mining,
borehole mining, and fluid recovery mining.

(52) "Intermittent stream" means:

(a) A stream or reach of stream that drains a
watershed of one (1) square mile or more but
does not flow continuously during the calendar
year; or

(b} A stream or reach of a stream that is
below the local water table for at least some
part of the year, and obtains its flow from both
surface runoff and groundwater discharge.

(53) "Irreparable damage to the environment"
damage to the enviromment, in
violation of SMCRA, KRS Chapter 350, or 405 KAR
Chapters 7 through 24, that cannot be corrected
by actions of the applicant.

(54) "KARY" means Kentucky
regulations.

(55) "KRS" means Kentucky Revised Statutes.

(56) "Land use" means specific functions,
uses, or management-related activities of an
area, and may be identified in combination when
joint or seasonal uses occur and may include
Tand used for support facilities that are an
integral part of the use. In some instances, a
specific use can be identified without active
management .

(57) - "Monitoring"
environmental data by
periodic sampling methods.

(58) “MRP" means mining-and reclamation plan.

administrative

collection of
continuous or

means the
either

(59) "MSHA" means Mine Safety and Health
Administration.

(60) "Mulch" means vegetation residues or
other suitable materials that aid in soil
stabilization and soil moisture conservation,
thus providing micro-climatic conditions

suitable for germination and growth.

(61) "Notice of noncompliance and order for
remedial measures” means a written document and
order prepared by an authorized representative
of the cabinet which sets forth with specificity
the violations of KRS Chapter 350, 405 KAR
Chapters 7 through 24, or permit conditions
which the authorized representative of the
cabinet determines to have occurred based upon

his inspection, and the necessary remedial
actions, if any, and the time schedule for
completion thereof, which the authorized

representative deems necessary and appropriate
to correct the violations.

(62) "Notice of violation' means any written
notification from a governmental entity of a
violation of law or regulation, whether by
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letter, memorandum, Jegal or administrative
pleading, or other written communication. This
shall include a notice of noncompliance and

order for remedial measures.

(63) "Occupied dwelling"® means any building
that is currently being used on a regular or
temporary basis for human habitation.

(64) "Operations' is defined in KRS 350.010.

(65) "Operator" is defined in KRS 350.010.

(66) "Order for cessation and immediate
compliance" means a written document and order
issued by an authorized representative of the
cabinet when:

(a) A person to whom a notice of noncompliance
and order for remedial measures was issued has
failed, as determined by a cabinet inspection,
to comply with the terms of the notice of
noncompliance and order for remedial measures
within the time Timits set therein, or as
subsequently extended; or

(b) The authorized representative finds, on

the basis of a cabinet inspection, any condition-

or practice or any viclation of KRS Chapter 350,
405 KAR Chapters 7 through 24, or any condition
of a permit or exploration approval which:

1. Creates an imminent danger to the health or
safety of the public; or

2. Is causing or can reasonably be expected to
cause significant, imminent environmental harm
to land, air or water resources.

(67) M"OSM" means Office of Surface Mining
Reclamation and Enforcement, United States
Department of the Interior.

(68) "Other mineral" means any commercially
valuable substance mined for its mineral value,
excluding coal, topsoil, waste, and fill
material.

(69) "Overburden" is defined in KRS 350.010.

(70) "Owned or controlled” and ‘“owns or
controis" mean any one (1) or a combination of
the relationships specified in paragraphs (a)
and (b) of this definition:

{a)1. Being a permittee of a surface coal
mining operation;

2. Based on instruments of ownership or voting
securities, owning of record in excess of fifty
(50) percent of an entity; or

3. Having any other relationship that gives
ane (1) person authority directly or indirectly
to determine the manner in which an applicant,
an operator, or other entity conducts surface
coal mining operations.

(b) The following relationships are presumed
to constitute ownership or control unless a
person can demonstrate that the person subject
to the presumption does not in fact have the
authority directly or indirectly to determine
the manner in which the relevant surface coal
mining operation is conducted:

1. Being an officer or director of an entity;

2. Being the operator of a surface coal mining
operation;

3. Having the ability to commit the financial
or real property assets or working resources of
an entity;

4. Being a general partner in a partnership;

5. Based on the instruments of ownership or
the voting securities of a corporate entity,
owning of record ten (10) through fifty (50)
percent of the entity; or

6. Owning or controliing coal to be mined by
another person under a lease, sublease, or other
contract and having the right to receive the
coal after mining or having authority to
determine the manner in which that person or

another person conducts a surface coal mining
operation.
(71) "Pastureland” means land used primarily

for the Tlong-term production of adapted,
domesticated forage plants to be grazed by
Tivestock or occasionally cut and cured for
livestock feed. Land used for facilities in

support of pastureland which is adjacent to or
an integral part of these operations is also
included.

(72) "Perennial stream" means a stream or that
part of a stream that flows continuously during
all of the calendar year as a result of
groundwater discharge or surface runoff. The
term does not include "intermittent stream" or
"ephemeral stream."

(73) “"Performance bond" means a surety bond, a
collateral bond, or a combination thereof, or
bonds filed pursuant to the provisions of the
Kentucky Bond Pool Program (405 KAR 10:200, KRS
350.595, and KRS 350.700 through 350.755), by
which a permittee assures faithful performance
of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(74) "Permanent diversion" means a diversion
remaining after surface coal  mining and
reclamation operations are completed which has
been approved for retention by the cabinet and
other appropriate Kentucky and federal agencies.

(75) "Permit" means written approval issued by
the cabinet to conduct surface ceal mining and
reclamation operations.

(76) "Permit area" means the area of land and
water within boundaries designated in the
approved permit application, which shall
include, at a minimum, all areas which are or
will be affected by surface coal mining and
reclamation operations under that permit.

(77) "Permittee" means an operator or a person
holding or required by KRS Chapter 350 or 405
KAR Chapters 7 through 24 to hold a permit to
conduct surface coal mining and reclamation
operations during the permit term and until all
reclamation obligations imposed by KRS Chapter
350 and 405 KAR Chapters 7 through 24 are
satisfied.

(78) "Person" is defined in KRS 350.010.

(79) "Person having an interest which is or
may be adversely affected" or "person with a
valid Tegal interest” shall include any person:

(a) Who wuses any vresource of economic,
recreational, aesthetic, or environmental value
that may be adversely affected by coal
expioration or  surface coal mining  and
reclamation operations, or by any related action
of the cabinet; or

(b) Whose property is or may be adversely
affected by coal exploration or surface coal
mining and reclamation operations, or by any
related action of the cabinet.

(80) "Previously mined area" means Jand that
was disturbed or affected by coal mining
operations conducted prior to August 3, 1977,
that has not been reclaimed to the standards of
this title, and for which there is no continuing
responsibility to reclaim to the standards of
this title.

(81) "Prime farmland" means those lands which
are defined by the Secretary of Agriculture in 7
CFR 657 and which have been "historically used
for cropland" as that phrase is defined above.

(82) "Principal shareholder" means any person
who is the record or beneficial owner of ten
(10) percent or more of any class of voting
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stock of the applicant.

(83) "Probable cumulative impacts” means the
expected total qualitative, and quantitative,
direct and indirect effects of surface coal
mining and reclamation operations on the
hydrologic regime.

(84) "Probable hydrologic consequences" means
the projected results of proposed surface coal
mining and reclamation operations which may
reasonably be expected to change the quantity or

quality of the surface and groundwater; the
surface or groundwater flow, timing, and
pattern; and the stream channel conditions on

the permit area and adjacent areas.

(85) "Property to be mined" means both the
surface and mineral estates on and underneath
Tands which are within the permit area.

(86) "Public building" means any structure
that is owned or leased, and principally used by
a governmental agency for public business or
meetings.

(87) "Publicly-owned park" means a public park
that is owned by a federal, state, or 1local
governmental entity.

(88) "Public office" means a facility under
the direction and control of a governmental
entity which is open to public access on a
regular basis during reasonable business hours.

(89) "Public park" means an area dedicated or
designated by any federal, state, or local
agency primarily for public recreational use,
despite whether the use is limited to certain
times or days. It includes any land leased,
reserved, or held open to the public because of
that use.

(90) "Public road" means any publicly owned
thoroughfare for the passage of vehicles.

(91) "Recharge capacity" means the ability of
the soils and wunderlying materials to allow
precipitation and runoff to infiltrate and reach
the zone of saturation.

(92) "Reclamation" is defined in KRS 350.010.

(93) "Recreation land" means land used for
public or private Tleisure-time use, including
developed recreation facilities such as parks,
camps, and amusement areas, as well as areas for
less intensive uses such as hiking, canoeing,
and other undeveloped recreational uses.

(94) "Reference area" means a land unit
maintained under appropriate management for the
purpose of measuring vegetative ground cover,
productivity, and plant species diversity that
are produced naturally or by crop production
methods approved by the cabinet.

(95) "Refuse pile" means a surface deposit of
coal mine waste that is not retained by an
impounding structure and does not impound water,
slurry, or other liquid or semiliquid material.

(96) '"Remining" wmeans conducting surface coal
mining and reclamation operations which affect
previously mined areas.

(97) "Renewable resource lands."

(a) As used in 405 KAR Chapter 24, "renewable
resource lands" means geographic areas which
contribute significantly to the long-range
productivity of water supplies or of food or
fiber products, these lands to include aquifers
and aquifer recharge areas.

(b) As wused in 405 KAR 8:040, Section 26,
"renewable resource lands" means aquifers and
areas for the recharge of aquifers and other
underground waters, areas for agricultural or
silvicultural production of food and fiber, and
grazing lands.

(98) "Residential land" means tracts employed

for single and multiple~family housing, wmobile
home parks, and other residential lodgings. Also
included is land used for support facilities
such as vehicle parking, open space, and other
facilities which directly relate to the
residential use of the land.

(99) "Road" means a surface right-of-way for
purposes of travel by land vehicles used in coal
exploration or surface coal mining and
reclamation operations. A road consists of the
entire area within the right-of-way, including
the roadbed, shoulders, parking and side area,
approaches, structures, ditches, surface, and
contiguous appendages necessary for the total

structure. The term includes access and haul
roads constructed, used, reconstructed,
improved, or maintained for wuse in coal

exploration or surface coal mining and
reclamation operations, including use by coal
hauling vehicles lTeading to transfer,
processing, or storage areas. The term does not
include pioneer or construction roadways used
for part of the road construction procedure and
promptly replaced by a road pursuant to 405 KAR
Chapters 16 and 18 Tlocated in the identical
right-of-way as the pioneer or construction
roadway. .The. term also excludes any roadway
within the immediate mining pit area.

(100) "SCS" means Soil Conservation Service.

(101) "Secretary" is defined in KRS 350.010.

(102) “Sedimentation pond" means a primary
sediment control structure designed,
constructed, and maintained in accordance with

405 KAR 16:090 or 405 KAR 18:090 and including
but not limited to a barrier, dam, or excavated
depression which slows down water runoff to
allow suspended solids to settle out. A
sedimentation pond shall not include secondary
sedimentation control structures, such as straw
dikes, riprap, check dams, mulches, dugouts, and

other measures that reduce overland flow
velocity, vreduce runoff volume, or ‘trap
sediment, to the extent that the secondary
sedimentation structures drain to a
sedimentation pond.

(103) "Significant, imminent environmental

harm" means an adverse impact on land, air, or
water resources which resources include, but are
not limited to, plant and animal life as further
defined in this subsection.

(a) An environmental harm is imminent, if a
condition, practice, or violation exists which:

1. Is causing environmental harm; or

2. May vreasonably be expected to cause
environmental harm at any time before the end of
the reasonable abatement time that would be set
by the cabinet's authorized agents pursuant to
the provisions of KRS Chapter 350.

(b) An environmental harm is significant if
that harm is appreciable and not immediately
reparable.

(104) "Slope" means average inclination of a
surface, measured from the horizontal, generally
expressed as the ratio of a unit of vertical
distance to a given number of units of
horizontal distance (e.g., 1v:5h). It may also
be expressed as a percent or in degrees.

(105) "Slurry mining" means the hydraulic
breakdown of subsurface coal with drill-hole
equipment, and the eduction of the resulting

slurry to the surface for processing.

(106) "Small operator", as used in 405 KAR
8:030, Section 3(5) and 405 -KAR 8:040, Section
3(5), is defined at KRS 350.450(4)(c).

(107) "SMCRA" means Surface Mining Control and
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Reclamation Act of 1977 (Public Law 95-87), as
amended.

(108) "Soil horizons" means contrasting layers
of soil parallel or nearly parallel to the land
surface. Soil horizons are differentiated on the
basis of field characteristics and laboratory
data. The four (4) master soil horizons are:

(a) "A horizon." The uppermost mineral layer,
often called the surface soil. It is the part of
the soil in which organic matter is most
abundant, and leaching of soluble or suspended
particles is typically the greatest.

(b) "E horizon." The layer commonly near the
surface below an A horizen and above a B
horizon. An E horizon s most commonly
differentiated from an overlying A horizon by
lighter color and generally has measurably Tess
organic matter than the A horizon. An E horizen
is most commonly differentiated from an
underlying B horizon in the same sequum by color
of higher value or lower chroma, by coarser
texture, or by a combination of these properties.

(c) "B horizon." The layer that typically is
immediately beneath the E horizon and often
called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the
A, E, or C horizons.

{d) "C horizon." The deepest layer of soil
profile. It «consists of Tloose material or
weathered rock that is relatively unaffected by
biologic activity. ‘

(109) "Soil survey" means a field and other
investigation, resulting in a map showing the
geographic distribution of different kinds of
soils and an accompanying report that describes,
classifies, and interprets the soils for use.
Soil surveys shall meet the standards of the
National Cooperative Soil Survey.

(110} "Spoil" means overburden and other
materials, excluding topsoil, coal mine waste,
and mined coal, that are excavated during

surface coal mining and reclamation operations.

(111) “Stabilize" means to control movement of
seil, spoil piles, or areas of disturbed earth
by modifying the geometry of the mass, or by
otherwise modifying  physical or  chemical
properties, such as by providing a protective
surface coating.

(112) "Steep slope" means any slope of more
than twenty (20) degrees.

(113) A ‘'"stream or reach of stream with
valuable environmental resources" means one that:

(a) Contains, or could reasonably be expected
to contain, listed or proposed endangered or
threatened species of plants or animals or their
critical habitats listed by the Secretary of the
Interior under the Endangered Species Act of
1973, as amended (16 USC Sec. 1531 et seg.), or
those species or habitats protected by similar
state statutes;

(b) Is an intermittent or perennial stream
that  supports a high level of  habitat
development and quality as reflected by the
integrity of fish or macroinvertebrate
populations, as set forth in TRM #20; or

(c) Is an important stream.

(114) "Substantial Tegal and financial
commitments' means significant investments, that
have been made on the basis of a Tong-term coal
contract, consisting of actual expenditures of
substantial monies or execution of valid and
binding contracts invelving substantial monies
for such things as power plants; railroads: coal
handling, preparation, extraction, and storage
facilities; and other capital-intensive

activities such as:

(a)1. Improvement or modification of coal
lands within, for access to, or in support of
surface coal mining and reclamation operations
in the petitioned area;

2. Acquisition of capital equipment for use
in, for access to, or for use in support of
surface coal mining and reclamation operations
in the petitioned area; and

3. Exploration, wmapping, surveying, and
geological work, as well as expenditures of
engineering and legal fees, associated with the
acquisition of the property or preparation of an
application to conduct surface coal mining and
reclamation operations in the petitioned area.

(b) The costs of acquiring the coal in place
or the right to mine such <coal are not
sufficient to constitute a substantial legal and
financial commitment in the absence of other
investments as described in paragraph (a) of
this subsection.

(115) "Substantially disturb® means, for
purposes of coal exploration, to significantly
impact Tand or water resources by blasting; by
removal of vegetation, topseil, or overburden:
by construction of roads or other access routes;
by placement of excavated earth or waste
material on the natural 7Tand surface; or by
other activities, or to remove more than
twenty-five (25) tons of coal.

(116) "Successor in interest" means any person
who succeeds to rights granted under a permit,
by transfer, assignment, or sale of those rights.

(117)  "Surety bond" means an indemnity
agreement in a sum certain, payable to the
cabinet and executed by the permittee, which is
supported by the performance guarantee of a
corporation licensed to do business as a surety
in the Commonwealth of Kentucky.

(118) “Surface coal mining and
operations" is defined in KRS 350.010.

(119) *"Surface coal mining operations" is
defined in KRS 350.010.

(120) "Surface mining activities" means those
surface coal mining and reclamation operatians
incident to the extraction of coal from the
earth by removing the materials over a coal seam
before recovering the coal, by auger coal
mining, by extraction of coal from coal refuse
piles, or by recovery of coal from slurry ponds.

(121) "Suspended solids" or nonfilterable
residue, expressed as milligrams per liter,
means organic or inorganic materials carried or
held in suspension in water which are retained
by a standard . glass fiber filter in the
procedure outlined by the U.S. EPA's regulations
for waste water and analyses (40 CFR 136).

(122) "Temporary diversion" means a diversion
of a stream or overland flow which 4is used
during coal exploration or surface coal mining
and reclamation operations and not approved by
the cabinet to remain after reclamation as part
of the approved postmining land use.

(123) "Ton" means 2000 pounds
(.90718 metric ton).

(124) "Topsoil" means the A and E soil horizon
layers of the four (4) master soil horizons.

(125) "Toxic-forming materials" means earth
materials or wastes which, if acted upon by air,
water, weathering, or microbioclogical processes,
are likely to produce chemical conditions in
soils or water that are detrimental to biota or
uses of water. :

(126) "Toxic mine drainage" means water that
is discharged from active or abandoned mines or

reclamation

avoirdupois
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gther areas affected by coal exploration or
surface coal mining and reclamation operations,
which contains a substance that through chemical
action is Tikely to kill, injure, or impair
biota commonly present in the area that might be
exposed to it.

(127) "Transfer, assignment, or sale of permit
rights" means a change in ownership or other
effective control over the right to conduct
surface coal mining operations under a permit
issued by the cabinet.

(128) "TRM* means Technical Reclamation
Memorandum.

(129) "Underground development waste'" means
waste  coal, shale, claystone, siltstone,

sandstone, limestone, or similar materials that
are extracted from underground workings in
connection with underground mining activities.

(130) "Underground mining activities" means a
combination of:

(a) Surface operations incident to underground
extraction of «coal or in situ processing,
including. construction, use, maintenance, and
reclamation of roads, above-ground repair areas,
storage areas, processing areas, and shipping

areas; areas upon which are sited support
facilities including hoist and ventilating
ducts; areas utilized for the disposal and

storage of waste; and areas on which materials
incident to underground mining operations are
placed; and

(b) Underground operations such as underground

construction, operation, and reclamation of
shafts, adits, underground support facilities;
in situ processing; and underground wmining,

hauling, storage, and blasting.
(131) "USDA" means United States Department of

Agriculture.
(132) "U.S. EPA® means United States
Environmental Protection Agency (133) "“USGS"

means United States Geological Survey.

(134) "Valid existing rights" means:

(a) Except for haul roads, property rights in
existence on August 3, 1977, that were created
by a legally binding conveyance, lease, contract

or other instrument which authorizes the
applicant to produce <coal and the person
proposing to conduct a surface coal mining

operation on the lands either:

1. Had been validly issued or had made a good
faith effort to obtain, on or before August 3,
1977, all state and federal permits necessary to
conduct surface coal mining operations on those
lands, application for the permits being deemed
to constitute good faith efforts to obtain the
permits; or :

2. Can demonstrate to the cabinet that the
coal 1is both needed for, and immediately
adjacent to, an ongoing surface coal mining
operation for which all permits were obtained
prior to August 3, 1977.

(b) For haul roads:

1. A recorded right-of-way, recorded easement,
or a permit for coal haul road recorded as of
August 3, 1977; or
]95% Any other road in existence as of August 3,

(c) Valid existing rights does not mean the
mere expectation of a right to conduct surface
coal mining operations or the right to conduct
underground coal mining.

(135) "Water transmitting zone" means a body
of consolidated or unconsolidated rocks which,
due to their greater primary or secondary
permeability relative to the surrounding rocks,

can reasonably be considered to function as a

single hydraulic wedium for the flow of
groundwater.
(136) '"Wetland' means land that has a

predominance of  hydric soils and that is
inundated or saturated by surface or groundwater
at a frequency and duration sufficient to
support, and that under normal circumstances
does support, a prevalence of hydrophytic
vegetation typically adapted for life in
saturated soil conditions.

(a) "Hydric soil" means soil that, in its
undrained condition, is saturated, flooded, or
ponded long enough during a growing season to
develop an anaerobic condition that supports the

growth and regeneration of hydrophytic
vegetation.
(b) "Hydrophytic vegetation" means a plant

growing in:

1. Water; or

2. A substrate that is at least periodically
deficient in oxygen during a growing season as a
result of excessive water content.

(137) "Willfully" and "willful violation" mean
that a person acted either intentionally,
voluntarily, or consciously, and with
intentional disregard or plain indifference to
legal requirements, in authorizing, ordering, or
carrying out an act or omission that constituted
a violation of SMCRA, KRS Chapter 350, 405 KAR
Chapters 7 through 24, or a permit condition, or
that constituted a failure or refusal to comply
with an order issued pursuant to SMCRA, KRS
Chapter 350, or 405 KAR Chapters 7 through 24.

JOHN F. NICHOLS, JR., Secretary
FRANK DICKERSON, Commissioner
APPROVED BY AGENCY: November 25, 1991
FILED WITH LRC: November 27, 1991 at 3 p.m.

STATEMENT OF EMERGENCY
405 KAR 10:001E

This emergency administrative regulation
defines terms used in 405 KAR Chapter 10. It is

necessary to promulgate this emergency
administrative regulation because the
Administrative Regulation Review Subcommittee

has determined that the Tlocations of the
definitions in 405 KAR Chapters 7-24 do not
conform to KRS Chapter 13A. By agreement with
the Administrative Regulation Review
Subcommittee, the definitions located in 405 KAR
7:020 and other regulations of 405 KAR Chapters
7-24 are being moved to new administrative
regulations at the beginning of each chapter,
namely 405 KAR 7:001, 8:001, 10:001, 12:0071,
16:001, 18:001, 20:001 and 24:001, and 405 KAR
7:020 is being repealed. This emergency
administrative regulation shall be replaced by
an ordinary administrative regulation. The
ordinary administrative regulation was filed
with the Regulations Compiler on November 25,
1991.

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary
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NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR
Chapter 10.

10:001E. Definitions for 405 KAR

RELATES TO: KRS Chapter 350, 7 CFR Part 657,
30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735,
761.5, 762.5, 773.5, 800.5, 843.5, 917, 40 CFR
Part 136, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465, 7 CFR Part 657, 30 CFR Parts 700.5,
701.5, 707.5, 730-733, 735, 761.5, 762.5, 773.5,
800.5, 843.5, 917, 40 CFR Part 136, 30 USC 1253,
1255, 1291

EFFECTIVE: November 27, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promulgate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent regulatory program. This
regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 10. -

Section 1. Definitions. (1) "Adjacent area"
means land located outside the affected area or
permit area, depending on the context in which
"adjacent area" is used, where air, surface or
groundwater, fish, wildlife, vegetation or other
resources protected by KRS Chapter 350 may be
adversely impacted by surface coal mining and
reclamation operations.

(2) "Administrator” or "bond pool
administrator", as used in 405 KAR 10:200, means
the cabinet employee named by the secretary to
assist the commission and to perform certain
administrative functions in connection with the
bond pool, as required by KRS 350.715.

(3) "Affected area” means any land or water
area which is wused to facilitate, or is
physically altered by, surface coal mining and
reclamation operations. The affected area
includes the disturbed area; any area upon which
surface coal mining and reclamation operations
are conducted; any adjacent lands the use of
which is incidental to surface coal mining and
reclamation operations; all areas covered by new
or existing roads used to gain access to, or for
hauling coal to or from, surface coal mining and

reciamation operations, except as provided in
this definition; any area covered by surface
excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage areas,

shipping areas; any areas upon which are sited
structures, facilities, or other property or
material on the surface resulting from, or
incident to, surface coal mining and reclamation
operations; and the area  located above
underground workings associated with underground
mining activities, auger mining, or in situ
mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

{a) Was designated as a public road pursuant
to the laws of the jurisdiction in which it is
located;

(b) Is maintained with public funds, -and
constructed in a manner similar to other public
roads of the same classification within the

jurisdiction; and

(c) There is substantial (more than
incidental) public use.
(4) "Applicant™, as used in 405 KAR 10:010,

means any person seeking a permit, permit
revision, permit amendment, permit renewal, or
transfer, assignment, or sale of permit rights
from the cabinet to conduct surface coal mining
and reclamation operations pursuant to KRS
Chapter 350 and all applicable regulations.

(5) "Bond pool" or "Kentucky Bond Pool" means
the voluntary alternative bonding program
established at KRS 350.700 through 350.755.

(6) "Cabinet" is defined in KRS 350.010.

(7) "CFR" means Code of Federal Regulations.

(8) "Coal" means combustible carbonaceous
rock, classified as anthracite, bituminous,
subbituminous, or Tlignite by ASTM Standard D
388-77.

(9) "Collateral bond" means an indemnity
agreement in a sum certain payable to the
cabinet executed by the permittee and which is
supported by the deposit with the cabinet of
cash, negotiable certificates of deposit, or an
irrevocable letter of credit of any bank
organized and authorized to transact business in
the United States.

(10) “"Commission" or "bond pool commission"
means the body established at KRS 350.705.

(11) "Cropland" means land wused for the
production of adapted crops for harvest, alone
or in a rotation with grasses and legumes, and

includes row crops, small grain crops, hay
crops, nursery crops, orchard crops, and other
simitar  specialty crops. Land used for
facilities in support of cropland farming

operations which is adjacent to or an integral
part of these operations is also included for
purposes of land use categories.

(12) "Day" means calendar day unless otherwise
specified to be a working day.

(13) "Department" means the Department for
Surface Mining Reclamation and Enforcement.

(14) "Disturbed area" means an area where
vegetation, topseil, or overburden is removed or
upon which topsoil, spoil, «coal processing
waste, underground development waste, or noncoal

waste is placed by surface coal  mining
operations. Those areas are classified as
"disturbed" wuntil reclamation is complete and

the performance bond or other assurance of
performance required by 405 KAR Chapter 10 is
released.

(15) "FDIC™
Corporation.

(16)  "Federal lands" means any lands,
including mineral interests, owned by the United
States, without regard to how the United States
acquired ownership of the lands or which agency
manages the Tlands. It does not include Indian
Tands.

(17) "FSLIC" means
Insurance Corporation.

(18) "Historically used for cropland.”

(a) "Historically used for cropland” means
that lands have been used for cropland for any
five (5) years or more out of the ten (10) years
immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose
of conducting surface coal mining  and
reclamation operations.

(b) Lands meeting either paragraph (a)l or 2
of this subsection shall be considered
"historically used for cropland.”

means Federal Deposit Insurance

Federal Savings and Loan
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(c) In addition to the Tlands covered by
paragraph (a) of this subsection, other lands
shall be considered "“historically wused for

cropland" as described below:

1. Lands that would Tikely have been used as
cropland for any five (5) out of the last ten
(10) years immediately preceding the acquisition
or the application but for some fact of
ownership or control of the land unrelated to
the productivity of the land; and

2. Lands that the cabinet determines, on the
basis of additional cropland history of the
surrounding Tands and the Tands under
consideration, are clearly cropland but fall
outside the specific five (5) years in ten (10)
criterion.

(d) Acquisition includes purchase, lease, or
option of the land for the purpose of conducting
or allowing through resale, lease or option, the
conduct of surface coal mining and reclamation
operations.

(19) "Impoundment" means a closed basin,
naturally formed or artificially built, which is
dammed or excavated for the retention of water,
sediment, or waste.

(20)  "KAR" means
regulations.

(21) "KRS" means Kentucky Revised Statutes.

(22) "Land wuse” means specific functions,
uses, or management-related activities of an
area, and may be identified in combination when
joint or seasonal uses occur and may include
land used for support facilities that are an
integral part of the use. In some instances, a
specific use can be identified without active
management.

(23) "Month of operation,"” as used in 405 KAR
10:200, Section 7, means a calendar month in
which a duty exists to reclaim a disturbed area
for which a permit was issued under KRS Chapter
350. It is not necessary that coal extraction
occur during the month.

(24) '"Notice of noncompliance and order for
remedial measures' means a written document and
order prepared by an authorized representative
of the cabinet which sets forth with specificity
the violations of KRS Chapter 350, 405 KAR
Chapters 7 through 24, or permit conditions
which the authorized representative of the
cabinet determines to have occurred based upon

Kentucky administrative

his inspection, and the necessary remedial
actions, if any, and the time schedule for
completion thereof, which the authorized

representative deems necessary and appropriate
to correct the violations.

(25) "Operations" is defined in KRS 350.010.

(26) “Operator" is defined in KRS 350.010.

(27) "Order for <cessation and immediate
compliance" means a written document and order
issued by an authorized representative of the
cabinet when:

(a) A person to whom a notice of noncompliance
and order for remedial measures was issued has

failed, as determined by a cabinet inspection,
to comply with the terms of the notice of
noncompliance and order for remedial measures

within the time Timits set
subsequently extended; or

(b) The authorized representative finds, on
the basis of a cabinet inspection, any condition
or practice or any violation of KRS Chapter 350,
405 KAR Chapters 7 through 24, or any condition
of a permit or exploration approval which:

1. Creates an imminent danger to the health or
safety of the public; or

therein, or as

2. Is causing or can reasonably be expected to
cause significant, imminent environmental harm
to land, air or water resources.

(28) "Owned or controlled" and "owns or
controls” mean any one (1) or a combination of
the relationships specified in paragraphs (a)
and (b) of this definition:

(a)1. Being a permittee of a surface coal
mining operation;

2. Based on instruments of ownership or voting
securities, owning of record in excess of fifty
(50) percent of an entity; or

3. Having any other relationship that gives
one (1) person authority directly or indirectly
to determine the manner in which an applicant,
an operator, or other entity conducts surface
coal mining operations.

(b) The following relationships are presumed
to constitute ownership or control unless a
person can demonstrate that the person subject
to the presumption does not in fact have the
authority directly or indirectly to determine
the manner in which the relevant surface coal
mining operation is conducted:

1. Being an officer or director of an entity;

2. Being the operator of a surface coal mining
operation;

3. Having the ability to commit the financial
or real property assets or working resources of
an entity;

4. Being a general partner in a partnership;

5. Based on the instruments of ownership or
the voting securities of a corporate entity,
owning of record ten (10) through fifty (50)
percent of the entity; or

6. Owning or controlling coal to be mined by
another person under a lease, sublease, or other
contract and having the right to receive the
coal after mining or having authority to
determine the manner in which that person or
another person conducts a surface coal mining
operation.

(29) "Performance bond" means a surety bond, a
collateral bond, or a combination thereof, or
bonds filed pursuant to the provisions of the
Kentucky Bond Pool Program (405 KAR 10:200, KRS
350.595, and KRS 350.700 through 350.755), by
which a permittee assures faithful performance
of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(30) "Permit" means written approval issued by
the cabinet to conduct surface coal mining and
reclamation operations.

(31) "Permit area" means the area of land and
water within boundaries designated in the
approved permit application, which shall
include, at a minimum, all areas which are or
will be affected by surface coal mining and
reclamation operations under that permit.

(32) "Permittee" means an operator or a person
holding or required by KRS Chapter 350 or 405
KAR Chapters 7 through 24 to hold a permit to
conduct surface coal mining and reclamation
operations during the permit term and until all
reclamation obligations imposed by KRS Chapter
350 and 405 KAR Chapters 7 through 24 are
satisfied.

(33) "Person" is defined in KRS 350.010.

(34) "Person having an interest which is or
may be adversely affected" or "person with a
valid legal interest" shall include any person:

(a) Who uses any resource of economic,
recreational, aesthetic, or environmental value
that may be adversely affected by coal
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exploration or surface coal mining and
reclamation operations, or by any related action
of the cabinet; or

{b) Whose property is
affected .by coal exploration or surface coal
mining and reclamation operations, or by any
related action of the cabinet.

(35) "Prime farmland" means those lands which
are defined by the Secretary of Agriculture in 7
CFR 657 and which have been "historically used
for cropland" as that phrase is defined above.

(36) "Reclamation" is defined in KRS 350.010.

(37) "Secretary" is defined in KRS 350.010.

(38) "SMCRA" means Surface Mining Control and
RecTlamation Act of 1977 (Public Law 95-87), as
amended.

(39) "Surety bond" means an  indemnity
agreement in a sum certain, payable to the
cabinet and executed by the permittee, which is
supported by the performance guarantee of a
corporation Ticensed to do business as a surety
in the Commonwealth of Kentucky.

(40) "Surface coal mining and
operations" is defined in KRS 350.010.

or may be adversely

reclamation

(41) “Surface coal wmining operations" is
defined in KRS 350.010.
(42) "Suspended solids® or nonfilterable

residue, expressed as milligrams per liter,
means organic or inorganic materials carried or
held in suspension in water which are retained
by a standard glass fiber filter in the
procedure outlined by the U.S. EPA's regulations
for waste water and analyses (40 CFR 136).

(43) “Ton" means 2000 pounds avoirdupois
(.90718 metric ton). .

(44) "Topsoil" means the A and E soil horizon
layers of the four (4) master soil horizons.

(45) "J.S. EPA" means United States
Environmental Protection Agency.

(46) "Willfully" and "willful violation" mean
that a person acted either intentionally,
voluntarily, or consciously, and with
intentional disregard or plain indifference to
lTegal requirements, in authorizing, ordering, or
carrying out an act or omission that constituted
a violation of SMCRA, KRS Chapter 350, 405 KAR
Chapters 7 through 24, or a permit condition, or
that constituted a failure or refusal to comply
with an order issued pursuant to SMCRA, KRS
Chapter 350, or 405 KAR Chapters 7 through 24.

JOHN F. NICHOLS, JR., Secretary
FRANK DICKERSON, Commissioner
APPROVED BY AGENCY: November 25, 1991
FILED WITH LRC: November 27, 1991 at 3 p.m.

STATEMENT OF EMERGENCY
405 KAR 12:007E

This emergency administrative regulation
defines terms used in 405 KAR Chapter 12. It is
necessary to promulgate this emergency
administrative regulation because the
Administrative Regulation Review Subcommittee
has determined that the Tlocations of the
definitions in 405 KAR Chapters 7-24 do not
conform to KRS Chapter 13A. By agreement with
the Administrative Regulation Review
Subcommittee, the definitions located in 405 KAR
7:020 and other regulations of 405 KAR Chapters

7-24 are being moved to new administrative
regulations at the beginning of each chapter,
namely 405 KAR 7:001, 8:001, 10:001, 12:001,

16:001, 18:001, 20:001 and 24:001, and 405 KAR

7:020 is being repealed. This
administrative regulation shall
an ordinary administrative regulation. The
ordinary administrative regulation was filed
with the Regulations Compiler on November 25,
1991.

emergency
be replaced by

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR 12:001E. Definitions for 405 KAR
Chapter 12.
RELATES TO: KRS Chapter 350, 30 CFR Parts

700.5, 701.5, 707.5, 730-733, 735, 761.5, 762.5,
773.5, 800.5, 843.5, 917, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465, 30 CFR Parts 700.5, 701.5, 707.5,
730-733, 735, 761.5, 762.5, 773.5, 800.5, 843.5,
917, 30 USC 1253, 1255, 1291

EFFECTIVE: November 27, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promulgate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent regulatory program. This
regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 12.

Section 1. Definitions. (1) "Adjacent area"
means land Tocated outside the affected area or
permit area, depending on the context in which
"adjacent area" is used, where air, surface or
groundwater, fish, wildlife, vegetation or other
resources protected by KRS Chapter 350 may be
adversely impacted by surface coal wmining and
reclamation operations.

(2) "Affected area" means any land or water
area which 1is wused to facilitate, or is
physically altered by, surface coal mining and
reclamation operations. The affected area
includes the disturbed area; any area upon which
surface coal mining and reclamation operations
are conducted; any adjacent lands the use of
which is incidental to surface coal mining and
reclamation operations; all areas covered by new
or existing roads used to gain access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, except as provided in
this definition; any area covered by surface

excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage areas,

shipping areas; any areas upon which are sited
structures, facilities, or other property or
material on the surface resulting from, or
incident to, surface coal mining and reclamation
operations; and the area located above
underground workings associated with underground
mining activities, auger mining, or in situ
mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

(a) Was designated as a public road pursuant
to the Taws of the jurisdiction in which it is
located;

(b} Is maintained

with public funds, and

Volume 18, Number 7 — January 1, 1992



ADMINISTRATIVE REGISTER - 2123

constructed in a manner similar to other public
roads of the same classification within the
jurisdiction; and

(c) There is substantial
incidental) public use.

(3) "Application" means the documents and
other information filed with the cabinet seeking

(more than

issuance of permits; revisions; amendments;
renewals; and transfer, assignment or sale of
permit rights for surface coal wmining and

reclamation operations or, if required, seeking
approval for coal exploration.

(4) "Cabinet" is defined in KRS 350.010.

(5) "CFR" means Code of Federal Regulations.

(6) "Coal" means combustible carbonaceous
rock, <classified as anthracite, bituminous,
subbituminous, or lignite by ASTM Standard D
388-77.

(7) "Coal exploration' means the field’

gathering of:

(a) Surface or subsurface geologic, physical,
or chemical data by mapping, trenching,
drilling, geophysical, or other techniques
necessary to determine the quality and gquantity
of overburden .and coal of an area; or

(b) Environmental data to  establish the
conditions of an area before beginning surface
coal mining and reclamation operations under the
requirements of 405 KAR Chapters 7 through 24 if
the activity may cause any disturbance of the
land surface or may cause any appreciable effect
upon land, air, water, or other environmental
resources.

(8) "Day" means calendar day unless otherwise
specified to be a working day.

(9) *"Department" means the Department for
Surface Mining Reclamation and Enforcement.

(10) "Disturbed area" means an area where
vegetation, topsoil, or overburden is removed or
upon which topsoil, spoil, coal processing
waste, underground development waste, or noncoal

waste is placed by surface coal mining
operations. Those areas are classified as
"disturbed"” wuntil reclamation is complete and

the performance bond or other assurance of
performance required by 405 KAR Chapter 10 is
released.

(11) "Imminent danger to the health and safety
of the public" means the existence of any
condition or practice, or any violation of a
permit or other requirements of KRS Chapter 350
in a surface coal mining and reclamation
operation, which could reasonably be expected to
cause substantial physical harm to persons
outside the permit area before the condition,
practice, or violation <can be abated. A
reasonable expectation of death or serious
injury before abatement exists if a rational
person, subjected to the same condition or
practice giving rise to the peril, would avoid
exposure to the danger during the time necessary
for abatement.

(12)  "KAR"
regulations.

(13) "Monitoring" means the
environmental data by either
periodic sampling methods.

(14) "Notice of noncompliance and order for
remedial measures" means a written document and
order prepared by an authorized representative
of the cabinet which sets forth with specificity
the wviolations of KRS Chapter 350, 405 KAR
Chapters 7 through 24, or permit conditions
which the authorized representative of the
cabinet determines to have occurred based upon

means Kentucky administrative
collection of

continuous or

his inspection, and the necessary remedial
actions, if any, and the time schedule for
completion thereof, which the authorized

representative deems necessary and appropriate
to correct the violations.

(15) “"Operations" is defined in KRS 350.010.

{16) "Operator" is defined in KRS 350.010.

(17) "Order for cessation and immediate
compliance" means a written document and order
jssued by an authorized representative of the
cabinet when:

(a) A person to whom a notice of noncompliance
and order for remedial measures was issued has
failed, as determined by a cabinet inspection,
to comply with the terms of the notice of
noncompliance and order for remedial measures
within the time Tlimits set therein, or as
subsequently extended; or

(b) The authorized representative finds, on
the basis of a cabinet inspection, any condition
or practice or any violation of KRS Chapter 350,
405 KAR Chapters 7 through 24, or any condition
of a permit or exploration approval which:

1. Creates an imminent danger to the health or
safety of the public; or

2. Is causing or can reasonably be expected to
cause significant, imminent environmental harm
to land, air or water resources.

(18) "Performance bond" means a surety bond, a
collateral bond, or a combination thereof, or
bonds filed pursuant to the provisions of the
Kentucky Bond Pool Program (405 KAR 10:200, KRS
350.595, and KRS 350.700 through 350.755), by
which a permittee assures faithful performance
of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(19) "Permit" means written approval issued by
the cabinet to conduct surface coal mining and
reclamation operations.

(20) "Permit area" means the area of land and
water - within boundaries designated in the
approved permit  application, which shall
include, at a minimum, all areas which are or
will be affected by surface coal mining and
reclamation operations under that permit.

(21) "Permittee" means an operator or a person
holding or required by KRS Chapter 350 or 405
KAR Chapters 7 through 24 to hold a permit to
conduct surface coal mining and vreclamation
operations during the permit term and until all
reclamation obligations imposed by KRS Chapter
350 and 405 KAR Chapters 7 through 24 are
satisfied.

(22) "Person" is defined in KRS 350.010.

(23) *"Person having an interest which is or
may be adversely affected" or "person with a
valid legal interest" shall include any person:

(a) Who wuses any vresource of economic,
recreational, aesthetic, or environmental value
that may be adversely affected by coal
exploration or  surface coal mining and
reclamation operations, or by any related action
of the cabinet; or

(b) Whose property is or may be adversely
affected by coal exploration or surface coal
mining and reclamation operations, or by any
related action of the cabinet.

(24) "Reclamation" is defined in KRS 350.010.

(25) "Secretary" is defined in KRS 350.070.

(26) "Significant, imminent  environmental
harm" means an adverse impact on land, air, or
water resources which resources include, but are
not limited to, plant and animal life as further
defined in this subsection.
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(a) An environmental harm is imminent, if a
condition, practice, or violation exists which:

1. Is causing environmental harm; or

2. May reasonably be expected te cause
environmental harm at any time before the end of
the reasonable abatement time that would be set
by the cabinet's authorized agents pursuant to
the provisions of KRS Chapter 350.

(b) An environmental harm is significant if
that harm 1is appreciable and not immediately
reparable.

(27) “"Surface coal mining and
operations" is defined in KRS 350.010.

(28) "Surface coal mining operations" s
defined in KRS 350.010.

reclamation

FRANK DICKERSON, Commissioner
JOHN F. NICHOLS, JR., Secretary
APPROVED BY AGENCY: November 25, 1991
FILED WITH LRC: November 27, 1991 at 3 p.m.

STATEMENT OF EMERGENCY
405 KAR 16:001E

This emergency administrative regulation
defines terms used in 405 KAR Chapter 16. It is

necessary to promulgate this emergency
administrative regulation because the
Administrative Reguiation Review Subcommittee

has determined that the Tocations of the
definitions in 405 KAR Chapters 7-24 do not
conform to KRS Chapter 13A. By agreement with
the Administrative Regulation Review
Subcommittee, the definitions located in ‘405 KAR
7:020 and other regulations of 405 KAR Chapters
7-24 are being moved to new administrative
regulations at the beginning of each chapter,
namely 405 KAR 7:001, 8:001, 10:001, 12:001,
16:0071, 18:001, 20:007 and 24:001, and 405 KAR
7:020 is  being repealed. This  emergency
administrative regulation shall be replaced by
an ordinary administrative regulation. The
ordinary administrative regulation was filed
with the Regulations Compiler on November 25,
1991.

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR
Chapter 16.

16:001E. Definitions for 405 KAR

RELATES T70: KRS Chapter 350c 7 CFR Part 657,
30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735,
761.5, 762.5, 773.5, 800.5, 843.5, 917¢ 30 USC
1253, 1255, 129

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465c 30 CFR Parts 700.5, 701.5, 707.5,
730-733, 735, 761.5, 762.5, 773.5, 800.5, 843.5,
917, 30 USC 1253, 1255, 1291

EFFECTIVE: November 27, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent  part requires the cabinet to
promulgate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent regulatory program. This
regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 16.

Section 1. Definitions. (1) "Acid drainage®
means water with a pH of less than six (6.0) and
in which total acidity exceeds total aTkalinity,
discharged from an active, inactive, or
abandoned surface coal mine and reclamation
operation or from an area affected by surface
coal mining and reclamation operations.

(2) "Acid-forming materials" means earth
materials that contain sulfide minerals or other
materials which, if exposed to air, water, or
weathering processes, form acids that may create
acid drainage.

(3) "Adjacent area" means land located outside
the affected area or permit area, depending on
the context in which "adjacent area" is used,
where air, surface or groundwater, fish,
wildlife, vegetation or other resources
protected by KRS Chapter 350 may be adversely
impacted by surface coal mining and reclamation
operations.

(4) "Affected area" means any land or water
area which is used to facilitate, or is
physically altered by, surface coal mining and
reclamation operations. The affected area
includes the disturbed area; any area upon which
surface coal mining and reclamation operations
are conducted; any adjacent lands the use of
which is incidental to surface coal mining and
reclamation operations; all areas covered by new
or existing roads used to gain access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, except as provided in
this definition; any area covered by surface

excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage areas,

shipping areas; any areas upon which are sited
structures, facilities, or other property or
material on the surface resulting from, or
incident to, surface coal mining and reclamation
operations; and the area Tocated above
underground workings associated with underground
mining activities, auger mining, or in situ
mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

(a) Was designated as a public road pursuant
to the Taws of the jurisdiction in which it is
located;

(b) Is maintained with public funds, and
constructed in a manner similar to other public
roads of the same classification within the
jurisdiction; and

(c) There is substantial
incidental) public use.

(5) "Applicant" means any person(s) seeking a
permit, permit revision, permit amendment,
permit renewal, or transfer, assignment, or sale
of permit rights from the cabinet to conduct
surface coal mining and reclamation operations
or  approval to conduct coal exploration
operations pursuant to KRS Chapter 350 and all
applicable regulations.

(6} "Application" means the documents and
other information filed with the cabinet seeking

(more than

issuance of permits; revisions; amendments:
renewals; and transfer, assignment or sale of
permit rights for surface coal wmining and

reclamation operations or, if required, seeking
approval for coal exploration.

(7) "Approximate original contour" is defined
in KRS 350.0710.
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(8) "Aquifer" means a zone, stratum, or group
of strata that can store and transmit water in
sufficient quantities for domestic,
agricultural, industrial, or other beneficial
use.

(9) "Auger mining" means a method of mining
coal at a cliff or highwall by drilling holes
into an exposed coal seam from the highwall and
transporting the coal along an auger bit to the
surface and shall also include all other methods
of mining in which coal is extracted from
beneath the overburden by mechanical devices
Tocated at the face of the cl1iff or highwall and
extending laterally into the coal seam, such as
extended depth, secondary recovery systems.

(10) "Best technology currently available"
means equipment, devices, systems, methods, or
techniques which will prevent, to the extent
possible, additional contributions of suspended
solids to stream flow or runoff outside the
permit area and minimize, to the extent
possible, disturbances and adverse impacts on
fish, wildlife, and related environmental
values, and achieve enhancement of those
resources where practicable. The term includes
equipment, devices, systems, methods, or
techniques  which are currently available
anywhere as determined by the cabinet, even if
they are not in routine use. The term includes,
but is not limited to, construction practices,
siting requirements, vegetative selection and
planting requirements, animal stocking
requirements, scheduling of activities and
design of sedimentation ponds in accordance with
405 KAR Chapters 16 and 18. The cabinet shall
have the discretion to determine the best
technology currently available on a case-by-case
basis, as authorized by KRS Chapter 350 and 405
KAR Chapters 7 through 24.

(11) "Blaster" means a person who is directly
responsible for surface blasting operations in
surface coal mining and reclamation operations
or coal exploration operations.

(12) "Bond pool" or "Kentucky Bond Pool" means
the voluntary alternative bonding program
established at KRS 350.700 through 350.755.

(13) "Cabinet" is defined in KRS 350.010.

(14) "CFR" means Code of Federal Regulations.

(15) "Coal" means combustible carbonaceous
rock, classified as anthracite, bituminous,

subbituminous, or lignite by ASTM Standard D
388-77.
(16) "Coal exploration" means the field

gathering of:

(a) Surface or subsurface geologic, physical,
or chemical data by mapping, trenching,
drilling, geophysical, or other techniques
necessary to determine the quality and quantity
of overburden and coal of an area; or

(b) Environmental data to estabiish the
conditions of an area before beginning surface
coal mining and reclamation operations under the
requirements of 405 KAR Chapters 7 through 24 if
the activity may cause any disturbance of the
Tand surface or may cause any appreciable effect
upon land, air, water, or other environmental
resources.

(17) "Coal mine waste" means coal processing
waste and underground development waste.

(18) "Coal processing waste" means materials
which are separated from the product coal during
the :leaning, concentrating, or other processing
or preparation of coal.

(19) "Collateral bond" means an indemnity
agreement in a sum certain payable to the

cabinet executed by the permittee and which is
supported by the deposit with the cabinet of
cash, negotiable certificates of deposit, or an
jrrevocable letter of credit of any bank
organized and authorized to transact business in
the United States. :

(20) "Combustible material® means organic
material that is capable of burning, either by
fire or through oxidation, accompanied by the
evolution of heat and a significant temperature
rise.

(21) "Compaction" means increasing the density
of a material by reducing the voids between the
particles by mechanical effort.

(22) "Cropland" means Tland used for the
production of adapted crops for harvest, alone
or in a rotation with grasses and legumes, and
includes row crops, small grain crops, hay
crops, nursery crops, orchard crops, and other
similar  specialty crops. Land  used for
facilities in support of cropland farming
operations which is adjacent to or an integral
part of these operations is -also included for
purposes of land use categories.

(23) "Cumulative impact area'" means the area,
including the permit area, within which impacts
resulting from the proposed operation may
jnteract with the impacts of all anticipated
mining on surface and groundwater systems.
Anticipated mining shall include, at a minimum,
the entire projected lives through bond release
of:

(a) The proposed operation;

(b) A11 existing operations;

(c) Any operation for which a permit
application has been submitted to the cabinet;
and

(d) A1l operations required to meet diligent
development requirements for leased federal coal
for which there is actual mine development
information available.

(24) "Day" means calendar day unless otherwise-
specified to be a working day.

(25) "dB" means decibels.

(26) "Department" means the Department for
Surface Mining Reclamation and Enforcement.

(27) "Developed water resources land" means
land used for storing water for beneficial uses
such as stockponds, irrigation, fire protection,
flood control, and water supply.

(28) "Disturbed area" means an area where
vegetation, topsoil, or overburden is removed or
upon which topsoil, spoil, «coal processing
waste, underground development waste, or noncoal

waste is placed by surface coal mining
operations. Those areas are <classified as
"disturbed" until reclamation is complete and

the performance bond or other assurance of
performance required by 405 KAR Chapter 10 is
released.

(29) "Diversion" means a channel, embankment,
or other manmade structure constructed to divert
water from one (1) area to ancther,

(30) "Downslope" means the land surface below
the projected outcrop of the lowest coalbed
being mined along each highwall.

(31) "Durable rock'" means rock that does not
slake 1in water and that 1is not reasonably
expected to degrade to such a size or condition
as to block, cause failure of, or otherwise
impair or vrestrict the effectiveness of the
internal drainage system. The cabinet shall
consider rock to be durable if it s
demonstrated, to the satisfaction of the cabinet
in the application, that the rock has an SDI
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value of ninety (90) or greater as determined by
the Kentucky Department of Transportation
"Method for Determination of Slake Durabiiity
Index" (Kentucky Method 64-513-79), incorporated
herein by reference. This document wmay be
obtained from the Kentucky Transportation
Cabinet, Division of Materials, Wilkinson Blvd.,
Frankfort, KY 40601; or the Kentucky
Transportation Cabinet, Division of Management
Services, State Office Building, Frankfort, KY
40601. It may be reviewed, copied, or obtained
at the Department for Surface Mining Reclamation
and Enforcement, #2 Hudson Hollow, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to
4:30 p.m. The cabinet may accept other test
methods of demonstrating that rock is durable if
it is demonstrated to the satisfaction of the
cabinet that the alternative test methods yield
equivalent measure of durability based upon
correlation of results with Kentucky Method
64-513-79.

(32) "Embankment" means a manmade deposit of
material that is raised above the natural
surface of the land and used to contain, divert,
or store water; to support roads or railways; or
for other similar purposes.

(33) "Ephemeral stream" means a stream which
flows only in direct response to precipitation
in the immediate watershed or in response to the
melting of a cover of snow and ice, and which
has a channel bottom that is always above the
Tocal water table.

(34) "Excess spoil" means spoil disposed of in
a location other than the coal extraction area,
except that spoil material used to achieve the
approximate original contour shall not be
considered excess spoil.

(35) "Fish and wildlife land use", as used in
405 KAR 16:2710 and in similar situations when
referring to a premining or postmining Jand use,
means land dedicated wholly or partially to the
production, protection, or management of fish or

wildlife. Areas considered as having the fish
and wildlife Tand use are typically
characterized by a diversity of habitats in
which use by wildlife is the dominant

characteristic, whether actively managed or not.

(36) "Forest land” means land used or managed
for the 1long term production of wood, wood
fiber, or wood derived products.

(37} "Fugitive dust" means that particulate
matter which becomes airborne due to wind
erosion from exposed surfaces.

(38) "Ground cover" means the area of ground
covered by the «combined aerial parts of
vegetation and Titter produced and distributed
naturally and seascnally on site, expressed as a
percentage of the total area of measurement.

{38) "Groundwater” means subsurface water that
fills availabie openings in  vrock or soi}l
materials to the extent that they are considered
water saturated.

(40} "Growing season” means the period during
2 one (1) year cycle, from the last killing
frest in the spring to the first killing frost
in the fall, in which climatic conditions are
favorable for plant growth. In Kentucky, this
period normally extends from mid-April %o
mid-October.

{41)  ‘"Head-of-~hollow fil11" means a fill
structure consisting of any material, other than
coal processing waste and organic wmaterial,
placed in the uppermost reaches of a hollow near
the approximate elevation of the ridgeline,
where there is no significant natural drainage

area above the fi11, and where the side siopes
of the existing hollow mweasured at the steepest
peint are greater than twenty (20) degrees or
the average slope of the profile of the hollow
from the toe of the fill to the top of the fi11
is greater than ten (10} degrees.

(42) “Higher or better uses” means postmining
Tand uses that have a higher economic value or
nonmonetary benefit to the Tlandowner or the
community than the premining land uses.

(43) "Highwall" means the face of exposed
overburden and coal in an open cut of a surface
mining activity or for entry to underground
mining activities.

(44) "Highwall remnant" means that portion of
highwall that vremains after backfilling and
grading of a remining permit area.

(45) "Historically used for cropland."

(a) "Historically used for cropland" means
that lands have been used for cropland for any
five (5) years or more out of the ten (10) years
immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose
of conducting surface coal mining and
reclamation operations.

(b} Lands meeting either paragraph (a)l or 2
of  this subsection shall be considered
"historically used for cropiand."

(c) In addition to the 7lands covered by
paragraph (a) of this subsection, other Tands
shall be considered ‘'historically used for
cropland" as described below:

1. Lands that would Tikely have been used as
cropland for any five (5) out of the last ten
(10) years immediately preceding the acguisition
or the application but for some fact of
ownership or control of the land unrelated to
the productivity of the land; and

2. lands that the cabinet determines, on the
basis of additional cropland history of the
surrounding Tands and the Tands under
consideration, are clearly cropland but fall
outside the specific five (5) years in ten (10)
criterion.

(d) Acquisition includes purchase, lease, or
option of the Tland for the purpose of conducting
or allowing through resale, Tease or option, the
conduct of surface coal mining and reclamation
operations.

(46) "Hydrclogic balance” means the
relationship between the quality and guantity of
water inflow teo, water outflow from, and water
storage in a hydrologic unit such as a drainage
basin, aguifer, scil zone, lake, or reservoir.
It encompasses the dynamic relationship between
precipitation, runoff, evaporation, and changes
in ground and surface water storage.

(47) "Hz" mears hertz.

{48) "Imminent danger to the health and safely
of the public® wmeans the existence of an
condition or practice, or any vicliation of a
permit or other reguirements of KRS Chapter 350
in a surface «coal wmining and reclamation
operation, which could reasonably be expected to
cause substantial physical harm ic¢ persons
gutside the permit area before the condition,
practice, or viclation <can be abated. A
reasonable expectation of death or sericus
injury before abatement exists if a rational
person, subjected to the same condition or
practice giving rise to the peril, would avoid
exposure to the danger during the time necessary
for abatement.

(49) "Important stream' means one that:
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(a) Is classified as an outstanding resource
water pursuant to 401 KAR 5:026 or 401 KAR 5:037;

(b) Based on the Kentucky rivers sssessment,
is a Class 1, 2, or 3 stream in the water
quality category or is a Class 1 or 2 stream in
the fish resource category. Class 3 streams in
the fish resource category may be determined
case~-by-case to be important streams by the
cabinet. These streams that occur in the coal
fields are listed in TRM #20, "Methodologies for
the Evaluation, Protection, and Enhancement of
Fish and Wildlife Resources for Coal Mining and
Reclamation Operations", Kentucky Department for
Fish and Wildlife Resources and Kentucky
Department for Surface Mining Reclamation and
Enforcement, September 13, 1991. This document
is incorporated by reference, only for purposes
of the definitions in this chapter. It may be
reviewed, copied, or obtained at the Department
for Surface Mining Reclamation and Enforcement,
#2 Hudson Hollow, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.; or

(¢) Is otherwise considered to be an important
stream by the cabinet, including but not limited
to a stream contained within, immediately
upstream of, or bordering a publiciy-owned
wildlife management area or a nature preserve
dedicated pursuant to KRS 146.410 et seq.

(50) "Impoundment' wmeans a closed basin,
naturally formed or artificially built, which is
dammed or excavated for the retention of water,
sediment, or waste.

(51) "Industrial/commercial lands™ means lands

used for:
" (a) Extraction or transformation of wmaterials
for fabrication of products, wholesaling of
products, or long-term storage of products, and
heavy and 1light manufacturing facilities. Land
used for ~facilities in support of these
operations which is adjacent to or an integral
part of that operation i1s also included.

(b) Retail or trade of goods or services,
including hotels, motels, stores, restaurants,
and other commercial establishments. Land used
for facilities in  support of commercial
operations which is adjacent to or an integral
part of these operations is also included.

(52) "In situ processes” means activities
conducted on the surface or wunderground in
connection with in-place distillation,
retorting, Tleaching, or other chemical or

physical processing of coal. The term includes,
but is not limited to, in situ gasification, in
situ leaching, slurry mining, solution wmining,
borehole mining, and fluid recovery mining.

(53) "Intermittent stream" means:

(a) A stream or reach of stream that drains a
watershed of one (1) square mile or more but
does not flow continuously during the calendar
year; or

(b) A stream or reach of a stream that is
below the local water table for at least some
part of the year, and obtains its flow from both
surface runoff and groundwater discharge.

(54) "KAR" means Kentucky administrative
regulations.
(55) "KPDES" means Kentucky Pollutant

Discharge Elimination System.

(56) "KRS" means Kentucky Revised Statutes.

(57) "Land use" means specific functions,
uses, or management-related activities of an
arez. and may be identified in combination when
joint or seasonal uses occur and may include
Tand used for support facilities that are an
integral part of the use. In some instances, a

specific use can be identified without active
management.

(58) "Modified highwall" means either:

(a) The highwall resulting from remining where
the preexisting highwall face is removed; or

(b) The highwall resulting from remining where
the preexisting highwall is vertically enlarged.

(59) "Monitoring" means the collection of
environmental data by either continuous or
periodic sampling methods.

(60) "MRP" means mining and reclamation plan.

(61) "MSHA" means Mine Safety and Health
Administration.

(62) '"Mulch" means

vegetation residues or

other suitable materials that aid in soil
stabilization and soil moisture conservation,
thus providing micro-climatic conditions

suitable for germination and growth.

(63) "Notice of noncompliance and order for
remedial measures" means a written document and
order prepared by an authorized representative
of the cabinet which sets forth with specificity
the violations of KRS Chapter 350, 405 KAR
Chapters 7 through 24, or permit conditions
which the authorized representative of the
cabinet determines to have occurred based upon

his inspection, and the necessary remedial
actions, if any, and the time schedule for
- completion thereof, which the authorized

representative deems necessary and appropriate
to correct the violations.

(64) "Noxious plants" means species classified
under Kentucky law as noxious plants.

(65) "Operations" is defined in KRS 350.010.

(66) "Operator" is defined in KRS 350.010.

(67) "Order for cessation and immediate
compliance" means a written document and order
jssued by an authorized representative of the
cabinet when:

(a) A person to whom a notice of noncompliance
and order for remedial measures was issued has
failed, as determined by a cabinet inspection,
to comply with the terms of the notice of
noncompliance and order for remedial wméasures
within the time Tlimits set therein, or as
subsequently extended; or

(b) The authorized representative finds, on
the basis of a cabinet inspection, any condition
or practice or any violation of KRS Chapter 350,
405 KAR Chapters 7 through 24, or any condition
of a permit or exploration
approval which:

1. Creates an imminent danger to the health or
safety of the public; or

2. Is causing or can reasonably be expected to
cause significant, imminent environmental harm
to land, air or water resources.

(68) "OSM" means Office of Surface Mining
Reclamation and Enforcement, United States
Department of the Interior.

(69) "Outslope'" means the face of the spoil or
embankment sloping downward from the highest
elevation to the toe.

(70) "Overburden" is defined in KRS 350.010.

(71) "Pastureland" means land used primarily

for the Tong-term production of adapted,
domesticated forage plants to be grazed by
livestock or occasionally cut and cured for
Tivestock feed. Land used for facilities in

support of pastureland which is adjacent to or
an integral part of these operations is also
included.

(72) "Perennial stream" means a stream or that
part of a stream that flows continuously during
all of the calendar year as a result of
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groundwater discharge or surface runoff. The
term does not include "intermittent stream” or
"ephemeral stream.”

(73) "Performance bond" means a surety bond, a
collateral bond, or a combination thereof, or
bonds filed pursuant to the provisions of the
Kentucky Bond Pool Program (405 KAR 10:200, KRS
350.595, and KRS 350.700 through 350.755), by
which a permittee assures faithful performance
of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(74) *"Permanent diversion" means a diversion
remaining after surface coal mining and
reclamation operations are completed which has
been approved for retention by the cabinet and
other appropriate Kentucky and federal agencies.

(75) "Permit" means written approval issued by
the cabinet to conduct surface coal mining and
reclamation operations.

(76) "Permit area" means the area of land and
water within boundaries designated in the
approved permit application, which shall
include, at a minimum, all areas which are or
will be affected by surface coal wmining and
reclamation operations under that permit.

(77) "Permittee" means an operator or a person
holding or required by KRS Chapter 350 or 405
KAR Chapters 7 through 24 to hold a permit to
conduct surface coal mining and reclamation
operations during the permit term and until all
reclamation obligations imposed by KRS Chapter
350 and 405 KAR Chapters 7 through 24 are
satisfied.

(78) "Person'" is defined in KRS 350.010.

(79) "Precipitation event” means a quantity of
water resulting from drizzle, rain, snowmelt,
sleet, or hail in a specified period of time.

(80) "Previously mined area" means land that
was disturbed or affected by coal mining
operations conducted prior to August 3, 1977,
that has not been reclaimed to the standards of
this title, and for which there is no continuing
respon$ibility to reclaim to the standards of
this title.

(81} "Prime farmland" means those Tands which
are defined by the Secretary of Agriculture in 7
CFR 657 and which have been "historically used
for cropland" as that phrase is defined above.

(82) "Probable hydrologic conseguences" means
the projected results of proposed surface coal
mining and reclamation operations which wmay
reasonably be expected to change the quantity or

quality of the surface and groundwater; the
surface or groundwater flow, timing, and
pattern; and the stream channel conditions on

the permit area and adjacent areas.

(83) "Public building" means any structure
that is owned or leased, and principally used by
a governmental agency for public business or
meetings.

(84) "Public road"” means any publicly owned
thoroughfare for the passage of vehicles.
(85) "RAM" means Reclamation

Memorandum.

(86) "Reasonably available spoil” means spoil
and suitable coal mine waste material generated
by the remining operation and other spoil or
suitable coal mine waste material located in the
permit area that is accessible and available for
use and that when rehandled will not cause a
hazard to pubiic safety or significant damage to
the environment. For this purpose, the permit
area shall include all spoil of this nature
Tocated in the immediate vicinity of the mining

Advisory

operation.

(87) "Recharge capacity” means the ability of
the seoils and underlying wmaterials to allow
precipitation and runoff to infiltrate and reach
the zone of saturation.

(88) "Reclamation" is defined in KRS 350.010.

(89) "Recreation land" means land used for
public or private leisure-time use, including
developed recreation facilities such as parks,
camps, and amusement areas, as well as areas for
less intensive uses such as hiking, canoeing,
and other undeveloped recreational uses.

(90) "Reference area" means a Jland wunit
maintained under appropriate management for the
purpose of measuring vegetative ground cover,
productivity, and plant species diversity that
are produced naturally or by crop production
methods approved by the cabinet.

(91) "Refuse pile" means a surface deposit of
coal mine waste that 1is not retained by an
impounding structure and does not impound water,
slurry, or other liquid or semiliquid material.

(92) "Remining" wmeans conducting surface coal
mining and reclamation operations which affect
previously mined areas.

(93) "Residential land" means tracts employed
for single and multiple-family housing, mobile
home parks, and other residential lodgings. Also
included is Tland used for support facilities
such as vehicle parking, open space, and other
facilities which directly vrelate to the
residential use of the land.

(94) "Road" means a surface right-of-way for
purposes of travel by land vehicles used in coal
exploration or surface «coal mining and
reclamation operations. A road consists of the
entire area within the right-of-way, including
the roadbed, shoulders, parking and side area,

approaches, structures, ditches, surface, and
contiguous appendages necessary for the total
structure. The term idincludes access and haul
roads constructed, used, reconstructed,

improved, or maintained for use in coal
exploration or surface coal mining and
reclamation operations, including use by coal
hauling vehicles leading to transfer,
processing, or storage areas. The term does not
include pioneer or construction roadways used
for part of the road construction procedure and
promptly replaced by a road pursuant to 405 KAR
Chapters 16 and 18 located in the identical
right-of-way as the pioneer or construction
roadway. The <Zerm also excludes any roadway
within the immediate mining pit area.

(95), "Safety factor" means the ratio of the
available shear strength to the developed shear
stress, or the ratio of the sum of the resisting

forces to the sum of the Toading or driving
forces, as determined by accepted engineering
practices. :

(96) "SCS" means Soil Conservation Service.

(97) "Sedimentation pond” means a primary
sediment control structure designed,
constructed, and maintained in accordance with
405 KAR 16:090 or 405 KAR 18:090 and including
but not Timited to a barrier, dam, or excavated
depression which slows down water runoff to
allow suspended solids to settle out. A
sedimentation pond shall not include secondary
sedimentation control structures, such as straw
dikes, riprap, check dams, mulches, dugouts, and
other measures that reduce overland flow

velocity, reduce runoff  volume, or trap
sediment, to the extent that the secondary
sedimentation structures drain to a
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sedimentation pond.

(98) "Significant, imminent  environmental
harm" means an adverse impact on land, air, or
water resources which resources include, but are
not limited to, plant and animal 1ife as further
defined in this subsection.

(a) An environmental harm is imminent, if a
condition, practice, or violation exists which:

1. Is causing environmental harm; or

2. May reasonably be expected to cause
environmental harm at any time before the end of
the reasonable abatement time that would be set
by the cabinet's authorized agents pursuant to
the provisions of KRS Chapter 350.

(b) An environmental harm is
that harm is
reparable.

(99) "Slope" means average inclination of a
surface, measured from the horizontal, generally
expressed as the ratio of a wunit of vertical
distance to a given number of units of
horizontal distance (e.g., 1lv:5h). It may also
be expressed as a percent or in degrees.

significant if
appreciable and not immediately

(100) “Slurry mining" means the hydraulic
breakdown of subsurface coal with drill-hole
equipment, and the eduction of the resulting

slurry to the surface for processing.

(101) “SMCRA" means Surface Mining Control and
Reclamation Act of 1977 (Public Law 95-87), as
amended.

(102) "Soil horizons™ means contrasting layers
of soil parallel or nearly parallel to the land
surface. Soil horizons are differentiated on the
basis of field characteristics and laboratory
data. The four (4) master soil horizons are:

(a) "A horizon." The uppermost mineral layer,
often called the surface soil. It is the part of
the soil in which organic matter 1is most
abundant, and leaching of soluble or suspended
particles is typically the greatest.

{b) "E horizon." The layer commonly near the
surface below an A horizon and above a B
horizon. An E horizon is most commonly
differentiated from an overlying A horizon by
lighter color and generally has measurably less
organic matter than the A horizon. An E horizon
is most commonly differentiated from an
underlying B horizon in the same sequum by color
of higher value or Tlower chroma, by coarser
texture, or by a combination of these properties.

(c) "B horizon." The layer that typically is
immediately beneath the E horizon and often
called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the
A, E, or C horizons.

(d) "C horizon." The deepest layer of soil
profile. It consists of Tloose material or
weathered rock that is relatively unaffected by
biologic activity.

(103) “"Spoil" means overburden and other
materials, excluding topsoil, coal wmine waste,
and mined coal, that are excavated during

surface coal mining and reclamation operations.
(104) “"Stabilize" means to control movement of
soil, spoil piles, or areas of disturbed earth

by modifying the geometry of the mass, or by
otherwise modifying  physical or chemical
properties, such as by providing a protective

surface coating.

(105) “Steep slope" means any slope of more
than twenty (20) degrees.

(106) "Stream or reach of stream with valuable
environmental resources" means one that:

(a) Contains, or could reasonably be expected
to contain, listed or proposed endangered or

threatened species of plants or animals or their
critical habitats listed by the Secretary of the
Interior under the Endangered Species Act of
1973, as amended (16 USC Sec. 1531 et seq.), or
those species or habitats protected by similar
state statutes;

(b) Is an intermittent or perennial stream
that supports a high level of habitat
development and quality as reflected by the
integrity of fish or macroinvertebrate
populations, as set forth in TRM #20; or

(c) Is an important stream.

(107) “Surety bond" means an indemnity
agreement in a sum certain, payable to the
cabinet and executed by the permittee, which is
supported by the performance guarantee of a
corporation licensed to do business as a surety
in the Commonwealth of Kentucky.

(108) "Surface blasting operations" means the
on-site storage, transportation, and use of
explosives in association with coal exploration

operations, surface mining activities, and
surface disturbances of underground mining
activities. The term shall be interpreted
broadly and shall encompass activities

including, but not limited to, the design of
individual blasts, the implementation of blast
designs, the initiation of blasts, the
monitoring of airblast and ground vibration, and
the use of protective measures such as access
control and warning and all-clear signals.

(109) *"Surface coal mining and reclamation
operations" is defined in KRS 350.010.

(110) “Surface coal mining operations" s
defined in KRS 350.010.

(111) "Surface mining activities"” means those
surface coal mining and reclamation operations
incident to the extraction of coal from the
earth by removing the materials over a coal seam
before recovering the coal, by auger coal
mining, by extraction of coal from coal refuse
piles, or by recovery of coal from slurry ponds.

(112) “"Suspended solids"™ or nonfilterable
residue, expressed as wmilligrams per liter,
means organic or inorganic materials carried or
held in suspension in water which are retained
by a standard glass fiber filter in the
procedure outlined by the U.S. EPA's regulations
for waste water and analyses (40 CFR 136).

(113) “Temporary diversion" means a diversion
of a stream or overland flow which is used
during coal exploration or surface coal mining
and reclamation operations and not approved by
the cabinet to remain after reclamation as part
of the approved postmining land use.

(114) "Ton" means 2000 pounds
(.90718 metric ton).

{115) "Topsoil" means the A and E soil horizon
Tayers of the four (4) master soil horizons.

(116) "Toxic—forming wmwaterials" means earth
materials or wastes which, if acted upon by air,
water, weathering, or microbiological processes,
are likely to produce chemical conditions in
soils or water that are detrimental to biota or
uses of water.

(117) "Toxic mine drainage" means water that
is discharged from active or abandoned mines or
other areas affected by coal exploration or
surface coal mining and reclamation operations,
which contains a substance that through chemical
action is likely to kill, injure, or impair
biota commonly present in the area that might be
exposed to it.

{(118) "Transfer, assignment, or sale of permit
rights" means a change in ownership or other

avoirdupois
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effective control over the right to conduct
surface coal mining operations under a permit
issued by the cabinet.

(119)  "TRM"  means
Memorandum.

(120) *"Underground development waste" means
waste  coal, shale, claystone, siltstone,
sandstone, limestone, or similar materials that
are extracted from wunderground workings in
connection with underground mining activities.

(121) "Underground mining activities" means a
combination of:

(a) Surface operations incident to underground
extraction of «coal or 1in situ processing,
including construction, use, maintenance, and
reclamation of roads, aboveground repair areas,

Technical Reclamation

storage areas, processing areas, and shipping
areas; areas upon which are sited support
facilities including hoist and ventilating
ducts; areas wutilized for the disposal and

storage of waste; and areas on which materials
incident to underground mining operations are
placed; and

(b) Underground operations such as underground

construction, operation, and reclamation of
shafts, adits, underground support facilities;
in situ processing; and underground mining,

hauling, storage, and blasting.

(122) "Undeveloped Tand or no current use or
land management" means Tand that is undeveloped
or, if previously developed, land that has been
allowed to return naturally to an undeveloped
state or has been allowed to return to forest
through natural succession.

(123) "J.S. EPAY means United States
Environmental Protection Agency.
(124) "Valley fi11" means a fill structure

consisting of any material other than coal waste
and organic material that is placed in a valley
where side slopes of the existing valley
measured at the steepest point are greater than
twenty (20) degrees or the average slope of the
profile of the valley from the toe of the fill
to the top of the fill is greater than ten (10)
degrees.

(125) "Water table" means the upper surface of
a zone of saturation, where the body of
groundwater is not confined by an overlying
impermeable zone.

(126) "Water transmitting zone" means a body
of consolidated or unconsolidated rocks which,
due to their greater primary or secondary
permeability relative to the surrounding rocks,
can reasonably be considered to function as a

single hydraulic medium for the flow of
groundwater.
(127)  "Wetland® means Tand that has a

predominance of hydric soils and that s
inundated or saturated by surface or groundwater

at a frequency and duration sufficient to
support, and that under normal circumstances
does support, a prevalence of hydrophytic

vegetation typically adapted for 1ife in
saturated soil conditions.

(a) "Hydric soil" means soil that, in its
undrained condition, is saturated, flooded, or
ponded Tong enough during a growing season to
develop an anaerobic condition that supports the

growth and regeneration of hydrophytic
vegetation.
(b) ‘'Hydrophytic vegetation® means a plant

growing in:
1. Water:; or
2. A substrate that is at least periodically

deficient in oxygen during a growing season as a
result of excessive water content.

FRANK DICKERSON, Commissioner
JOHN F. NICHOLS, Jr., Secretary
APPROVED BY AGENCY: November 25, 1991
FILED WITH LRC: November 27, 1991 at 3 p.m.

STATEMENT OF EMERGENCY
405 KAR 18:001E

This emergency administrative regulation
defines terms used in 405 KAR Chapter 18. It is
necessary to promulgate this emergency
administrative regulation because the
Administrative Regulation Review Subcommittee
has determined that the Tlocations of the

definitions in 405 KAR Chapters 7-24 do not
conform to KRS Chapter 13A. By agreement with
the Administrative Regulation Review

Subcommittee, the definitions located in 405 KAR
7:020 and other regulations of 405 KAR Chapters
7-24 are being wmoved to new administrative
regulations at the beginning of each chapter,
namely 405 KAR 7:001, 8:001, 10:061, 12:001,
16:007, 18:001, 20:001 and 24:001, and 405 KAR
7:020  is  being repealed. This emergency
administrative regulation shall be replaced by
an ordinary administrative regulation. The
ordinary administrative regulation was filed
with the Regulations Compiler on November 25,
1991.

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR
Chapter 18.

18:001E. Definitions for 405 KAR

RELATES T0: KRS Chapter 350, 7 CFR Part 657,
30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735,
761.5, 762.5, 773.5, 800.5, 843.5, 917, 30 USC
1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465, 30 CFR Parts 700.5, 701.5, 707.5,
730-733, 735, 761.5, 762.5, 773.5, 800.5, 843.5,
917, 30 USC 1253, 1255, 12N

EFFECTIVE: November 27, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promulgate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent regulatory program. This
regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 18.

Section 1. Definitions. (1) "Acid drainage"
means water with a pH of less than six (6.0) and
in which total acidity exceeds total alkalinity,
discharged from an active, inactive, or
abandoned surface coal mine and reclamation
operation or from an area affected by surface
coal mining and reclamation operations.

(2) "Acid-forming wmaterials" means earth
materials that contain sulfide minerals or other
materials which, if exposed to air, water, or
weathering processes, form acids that may create
acid drainage.

(3) "Adjacent area" means land located outside
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the affected area or permit area, depending on

the context in which "adjacent area" is used,
where air, surface or groundwater, fish,
wildlife, vegetation or other resources

protected by KRS Chapter 350 may be adversely
impacted by surface coal mining and reclamation
operations.

(4) "Affected area"™ means any land or water
area which is wused to facilitate, or is
physically altered by, surface coal mining and
reclamation  operations. The affected area
includes the disturbed area; any area upon which
surface coal mining and reclamation operations
are conducted; any adjacent lands the use of
which is incidental to surface coal mining and
reclamation operations; all areas covered by new
or existing roads used to gain access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, except as provided in
this definition; any area covered by surface

excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage areas,

shipping areas; any areas upon which are sited
structures, facilities, or other property or
material on the surface resulting from, or
incident to, surface coal mining and reclamation
operations; and the area located above
underground workings associated with underground
mining activities, auger wmining, or in situ
mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

(a) Was designated as a public road pursuant
to the laws of the jurisdiction in which it is
located; .

(b) Is maintained with public funds, and
constructed in a manner similar to other public
roads of the same classification within the
jurisdiction; and

(c) There is substantial
incidental) public use.

(5) "Applicant" means any person(s) seeking a
permit, permit revision, permit amendment,
permit renewal, or transfer, assignment, or sale
of permit rights from the cabinet to conduct
surface coal mining and reclamation operations
or approval to conduct coal exploration
operations pursuant to KRS Chapter 350 and all
applicable regulations.

(6) "“Application" means the documents and
other information filed with the cabinet seeking

{more than

issuance of permits; vrevisions; amendments;
renewals; and transfer, assignment or sale of
permit rights for surface coal mining and

reclamation operations or, if required, seeking
approval for coal exploration.

(7) "Approximate original contour" is defined
in KRS 350.010.

(8) "Aquifer" means a zone, stratum, or group
of strata that can store and transmit water in
sufficient quantities for domestic,
agricultural, industrial, or other beneficial
use.

(9) "Auger mining" means a method of mining
coal at a cliff or highwall by drilling holes
into an exposed coal seam from the highwall and
transporting the coal along an auger bit to the
surface and shall also include all other methods
of mining in which coal is extracted from
beneath the overburden by mechanical devices
Tocated at the face of the cliff or highwall and

extending laterally into the coal seam, such as
extended depth, secondary recovery systems.

(10) “"Best technology currently available”
means equipment, devices, systems, methods, or
techniques which will prevent, to the extent
possible, additional contributions of suspended

solids to stream flow or runoff outside the
permit area and minimize, to the extent
possible, disturbances and adverse impacts on
fish, wildlife, and related environmental

values, and achieve enhancement of those
resources where practicable. The term includes
equipment, devices, systems, methods, or
techniques which are currently available
anywhere as determined by the cabinet, even if
they are not in routine use. The term includes,
but is not limited to, construction practices,
siting requirements, vegetative selection and
planting requirements, animal stocking
requirements, scheduling of activities and
design of sedimentation ponds in accordance with
405 KAR Chapters 16 and 18. The cabinet shall
have the discretion to determine the best
technology currently available on a case-by-case
basis, as authorized by KRS Chapter 350 and 405
KAR Chapters 7 through 24.

(11) "Blaster" means a person who is directly
responsible for surface blasting operations in
surface coal mining and reclamation operations
or coal exploration operations.

(12) "Bond pool'" or "Kentucky Bond Pool" means
the voluntary alternative bonding program
established at KRS 350.700 through 350.755.

(13) "Cabinet" is defined in KRS 350.010.

(14) "CFR" means Code of Federal Regulations.

(15) "Coal"™ means combustible carbonaceous
rock, classified as anthracite, bituminous,

subbituminous, or Tlignite by ASTM Standard D
388-77.
(16) "Coal exploration" means the field

gathering of:

(a) Surface or subsurface geologic, physical,
or chemical data by wmapping, trenching,
drilling, geophysical, or other techniques
necessary to determine the quality and quantity
of overburden and coal of an area; or

(b) Environmental data to establish the
conditions of an area before beginning surface
coal mining and reclamation operations under the
requirements of 405 KAR Chapters 7 through 24 if
the activity may cause any disturbance of the
land surface or may cause any appreciable effect
upon land, air, water, or other environmental
resources.

(17) '"Coal mine waste"™ means coal processing
waste and underground development waste.

(18) "Coal processing plant" means a facility
where coal is subjected to chemical or physical
processing or cleaning, concentrating, crushing,
sizing, screening, or other processing or
preparation including all associated support
facilities including but not Timited to: loading
facilities; storage and stockpile facilities;
sheds, shops, and other Dbuildings; water
treatment and water storage facilities; settling
basins and impoundments; and coal processing and
other waste disposal areas.

(19) "Coal processing waste" means materials
which are separated from the product coal during
the cleaning, concentrating, or other processing
or preparation of coal.

(20) "Collateral bond" means an indemnity
agreement in a sum certain payable to the
cabinet executed by the permittee and which is
supported by the deposit with the cabinet of
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cash, negotiable certificates of deposit, or an
irrevocable Tetter of credit of any bank
organized and authorized to transact business in
the United States. )

(21) "Combustible wmaterial™ means organic
material that is capable of burning, either by
fire or through oxidation, accompanied by the
evolution of heat and a significant temperature
rise.

(22) "Compaction" means increasing the density
of a material by reducing the voids between the
particles by mechanical effort.

(23) "Cropland" means Tand wused for the
production of adapted crops for harvest, alone
or in a rotation with grasses and legumes, and

includes row crops, small grain crops, hay
crops, nursery crops, orchard crops, and other
similar specialty crops. Land used for
facilities in support of cropland farming

operations which is adjacent to or an integral
part of these operations is also included for
purposes of Jand use categories.

(24) “Cumulative impact area'" means the area,
including the permit area, within which impacts
resulting from the proposed operation may
interact with the impacts of all anticipated
mining on surface and groundwater systems.
Anticipated mining shall include, at a minimum,
the entire projected lives through bond release
of:

(a) The proposed operation;

(b) A1l existing operations;

(c) Any operation for which a permit
application has been submitted to the cabinet;
and

(d) A1l operations required to meet diligent
development requirements for leased federal coal
for which there is actual mine development
information available.

(25) "Day" means calendar day unless otherwise
specified to be a working day.

(26) "dB" means decibels.

(27) "Department" means the Department for
Surface Mining Reclamation and Enforcement.

(28) ‘'"Developed water resources land" means
Tand used for storing water for beneficial uses
such as stockponds, irrigation, fire protection,
flood control, and water supply.

(29) "Disturbed area" means an area where
vegetation, topsoil, or overburden is removed or
upon which topsoil, spoil, coal processing
waste, underground development waste, or noncoal

waste is placed by surface coal mining
operations. Those areas are <classified as
"disturbed” until reclamation is complete and

the performance bond or other assurance of
performance required by 405 KAR Chapter 10 is
released.

(30) "Diversion" means a channel, embankment,
or other manmade structure constructed to divert
water from one (1) area to another.

(31) "Downslope" means the land surface below
the projected outcrop of the lowest coalbed
being mined along each highwall.

(32) "Durable rock™ means rock that does not
slake in water and that 1is not reasonably
expected 'to degrade to such a size or condition
as to block, cause failure of, or otherwise
impair or vrestrict the effectiveness of the
internal drainage system. The cabinet shall
consider rock to be durable if it s
demonstrated, to the satisfaction of the cabinet
in the application, that the rock has an SDI
value of ninety (90) or greater as determined by
the Kentucky Department  of

Transportation

"Method for Determination of Slake Durability
Index" (Kentucky Method 64-513-79), incorporated
herein by reference. This document wmay be
obtained from the Kentucky Transportation
Cabinet, Division of Materials, Wilkinson Blvd.,
Frankfort, KY 40601 ; or the Kentucky
Transportation Cabinet, Division of Management
Services, State Office Building, Frankfort, KY
40601. It may be reviewed, copied, or obtained
at the Department for Surface Mining Reclamation
and Enforcement, #2 Hudson Hollow, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to
4:30 p.m. The cabinet may accept other test
methods of demonstrating that rock is durable if
it is demonstrated to the satisfaction of the
cabinet that the alternative test methods yield
equivalent measure of durability based wupon
correlation of results with Kentucky Method
64-513-79.

(33) "Embankment" means a manmade deposit of
material that is raised above the natural
surface of the land and used to contain, divert,
or store water; to support roads or railways; or
for other similar purposes.

(34) "tphemeral stream" means a stream which
flows only in direct response to precipitation
in the immediate watershed or in response to the
melting of a cover of snow and ice, and which
has a channel bottom that is always above the
lTocal water table.

(35) "Excess spoil" means spoil disposed of in
a location other than the coal extraction area,
except that spoil material used to achieve the
approximate original contour shall not be
considered excess spoil.

(36) "Fish and wildlife land use", as used in
405 KAR 16:210 and in similar situations when
referring to a premining or postmining Tand use,
means land dedicated wholly or partially to the
production, protection, or management of fish or

wildlife. Areas considered as having the fish
and wildlife Tand use are typically
characterized by a diversity of habitats in
which use by wildlife is the dominant

characteristic, whether actively managed or not.

(37) "Forest land" means land used or. managed
for the long term production bof wood, wood
fiber, or wood derived products.

(38) "Fugitive dust" means that particulate
matter which becomes airborne due to wind
erosion from exposed surfaces.

(39) "Ground cover" means the area of ground
covered by the <combined aerial parts of
vegetation and litter produced and distributed
naturally and seasonally on site, expressed as a
percentage of the total area of measurement.

(40) “Groundwater" means subsurface water that
fills available openings in rock or soil
materials to the extent that they are considered
water saturated.

(41) "Growing season" means the period during
a one (1) year cycle, from the Tast killing
frost in the spring to the first killing frost
in the fall, in which c¢limatic conditions are
favorable for plant growth. In Kentucky, this
period normally extends from mid-April to
mid-October.

(42) '"Head-of-hollow fill" means a fill
structure consisting of any material, other than
coal processing waste and organic material,
placed in the uppermost reaches of a hollow near
the approximate elevation of the ridgeline,
where there is no significant natural drainage
area above the fill, and where the side slopes
of the existing hollow measured at the steepest
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point are greater than twenty (20) degrees or
the average slope of the profile of the hollow
from the toe of the fill to the top of the fill
is greater than ten (10) degrees.

(43) "Higher or better uses" means postmining
land uses that have a higher economic value or
.nonmonétary benefit to the landowner or the

community than the premining land uses.
" (44) "Highwall" means the face of exposed
overburden and coal in an open cut of a surface
mining activity or for entry to underground
mining activities.

(45) "Highwall remnant" means that portion of
. highwall that remains after backfilling and
grading of a remining permit area.

(46) "Historically used for cropland."

(a) "Historically used ' for cropland” means
that lands have been used for cropland for any
five (5) years or more out of the ten (10) years
immediately preceding:

1. The application; or

2. The acquisition of the Tand for the purpose
of conducting surface coal mining and
reclamation operations. »

(b) Lands meeting either paragraph (a)l or 2
. -of this  subsection shall be  considered
_"historically used for cropland.”

(c) In. addition to the 1lands covered by
‘paragraph (a) of this subsection, other Tlands
shall  be considered "historically wused for
cropland" as described below:

1. Lands that would Tikely have been used as

cropland for any five (5) out of the last ten

(10) years immediately preceding the acquisition
or the application but for some fact of
‘ownership or control of the land unrelated to
the productivity of the land; and

2. Lands that the cabinet determines, on the’

. basis of additional cropland history of the
surrounding Tands and the Tands under
consideration, are clearly cropland but fall

-outside the specific five (5) years in ten (10)

_criterion.

(d) Acquisition includes purchase, lease, or
“option of the land for the purpose of conducting
or allowing through resale, lease or option, the
conduct of surface coal mining and reclamation
operations.

(47) "Hydrologic batance" means the
relationship between the quality and quantity of
water inflow to, water outflow from, and water
- storage in a hydrologic unit such as a drainage
“basin, aquifer, soil zone, lake, or reservoir.
It encompasses the dynamic relationship between
precipitation, runoff, evaporation, and changes
in ground and surface water storage.

(48) "Hz" means hertz.

{49) "Important stream" means one that:

(a) Is classified as an outstanding resource
water pursuant to 401 KAR 5:026 or 401 KAR 5:031;

(b} Based on the Kentucky rivers assessment,
is a Class 1, 2, or 3 stream in the water
quality category or is a Class 1 or 2 stream in
the fish resource category. Class 3 streams in
the fish resource category may be determined
case-by-case to  be important streams by the
cabinet. These streams that cccur in the coal
fields are Tisted in TRM #20, "Methodologies for
the Evaluation, Protection, -and Enhancement of
Fish and Wildlife Resources for Coal Mining and
Reclamation Operations", Kentucky Department for
Fish and Wildlife Resources and Kentucky
Department for Surface Mining Reclamation and
Enforcement, September 13, 1997. This document
is incorporated by reference, only for purposes

of the definitions in this chapter. It may be
reviewed, copied, or obtained at the Department
for Surface Mining Reclamation and Enforcement,
#2 Hudson Hollow, Frankfort, Kentucky 40607,
Monday through Friday, 8 a.m. to 4:30 p.m.; or

(c) Is otherwise considered to be an important
stream by the cabinet, including but not limited
to a stream contained within, immediately -
upstream of, or bordering a publicly-owned
wildlife management area or a nature preserve
dedicated pursuant to KRS .146.410 et seq. . -

(50) "Impoundment'" means a closed basin,
naturally formed or artificially built, which is
dammed or excavated for the retention of water,
sediment, or waste. :

(51) "Industrial/commercial lands" means Tands
used for: '

(a) Extraction or transformation of materials
for fabrication of products, wholesaling of
products, or long-term. storage of products, and
heavy and light manufacturing facilities. Land
used for facilities in support of these

" operations which is adjacent to or an integral

part of that operation is also included.

(b) Retail or trade of goods or services,
including hotels, motels, stores, restaurants,
and other commercial establishments. Land used

for facilities in  support of commercial
operations which is adjacent to or an integral
part of these operations is also included.

(52) "In situ processes" means activities
conducted on the surface or underground in
connection with in-place distillatien,
retorting, Teaching, or other chemical or

physical processing of coal. The term includes,
but is not limited to, in situ gasification, in
situ Teaching, slurry mining, solution mining,
borehole mining, and fluid recovery mining.

(53) "Intermittent stream" means:

(a) A stream or reach of stream that drains a
watershed of one (1) square mile or more but
does not flow continuously during the calendar
year; or

(b) A stream or reach of a stream that is
below the Tocal -water table for at least some
part of the year, and obtains its flow from both
surface runoff and groundwater discharge.

(54) "KAR" means Kentucky administrative
regulations. o
(55) "KPDES® means Kentucky Poliutant

Discharge Elimination System.
(56) "KRS" means Kentucky Revised Statutes.
(57) "Land use" means specific functions,
uses, or management-related activities of an

area, and may be identified in combination when

joint or seasonal uses occur and may include
land used for support facilities that are an
integral part of the use. In some instances, a
specific use can be identified without active
management.

(58} "Modified highwall" means either:

(a) The highwall resulting from remining where
the preexisting highwall face is removed; or

(b) The highwall resulting from remining where
the preexisting highwall is vertically enlarged.

(59) "Monitoring" means the collection of
environmental data by either continuous or
periodic sampling methods.

(60) "MRP" means mining and reclamation plan.

(61) "MSHA" means Mine Safety and Health
Administration.

(62) "Mulch" means vegetation residues or
other suitable materials that aid in soil

conservation,
conditions

moisture
micro-climatic

stabilization and soil
thus providing
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suitable for germination and growth.

{63) "Noxious plants" means species classified
under Kentucky law as noxious plants.

-(64) "Operations" is defined in KRS 350.010.

(65) "Operator” is defined in KRS 350.010.

(66) "“OSM" means Office of Surface Mining
Reclamation and Enforcement, United States
Department of the Interior.

(67)- "Outslope" means the face of the spoil or
embankment sloping downward from the highest
elevation to the toe.

(68) "Overburden" is defined in KRS 350.010.

(69) '"Pastureland" means land used primarily
for the long-term production of adapted,
domesticated forage plants to be grazed by
livestock or occasionally cut and cured for
livestock feed. Land wused for facilities in
support. of pastureland which is adjacent to or
an integral part of these operations is also
included.

(70) ‘"Perennial stream" means a stream or that
part of a stream that flows continuously during
all of the calendar year as a result of
groundwater discharge or surface runoff. The
term does not include "intermittent stream" or
"ephemeral stream."

(71) "Performance bond" means a surety bond, a
collateral bond, or a combination thereof, or
bonds filed pursuant to the provisions of the
Kentucky Bond Poel Program (405 KAR 10:200, KRS
350.595,  and KRS 350.700 through 350.755), by
which a permittee assures faithful performance
of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(72) "Permanent diversion" means a diversion
remaining - after surface coal mining and
reclamation operations are completed which has
been approved for retention by the cabimet and
_other .appropriate Kentucky and federal agencies.

(73) "Permit" means written approval issued by
the cabinet to conduct surface coal mining and
reclamation operations.

(74) "Permit area" means the area of land and
water within boundaries designated in the
approved permit  application, which
include, at a minimum, all areas which are or
will be affected by surface coal mining and
rectamation operations under that permit.

(75) "Permittee" means an operator or a person
holding or required by KRS Chapter 350 or 405
KAR Chapters 7 through 24 to hold a permit to
conduct surface coal mining and reclamation
operations during the permit term and until all
reclamation obligations imposed by KRS Chapter
350 and . .405 KAR Chapters 7 through 24 are
satisfied.

(76) "Person" is defined in KRS 350.010.

(77) “Precipitation event" means a quantity of
water vresulting from drizzle, rain, snowmelt,
sleet, or hail in a specified period of time.

(78) "Previously mined area” means land that
was disturbed or affected by coal mining
© operations conducted prior to August 3, 1977,
that has not been reclaimed to the standards of
this title, and for which there is no continuing
responsibility te reclaim to the standards of
this title.

(79) "Prime farmland" means those lands which
are defined by the Secretary of Agriculture in 7
CFR 657 and which have been "historically used
for cropland” as that phrase is defined above.

(80) "Probable hydrologic consequences' means
the projected results of proposed surface coal
mining and reclamation operations which may

shall-

reasonably be expected to change the quantity or

quality of the surface and groundwater; the
surface or groundwater flow, timing, and
pattern; and the stream channel conditions on

the permit area and adjacent areas.

(81) "Public building" means any structure
that is owned or leased, and principally used by
a governmental agency for public business or
meetings.

(82) "Public road" means any publicly owned
thoroughfare for the passage of vehicles.
(83) YRAM" means Reclamation
Memorandum. .
(84) '"Reasonably available spoil" means spoil
and suitable coal mine waste material generated
by the remining operation and other spoil or
suitable coal mine waste material located in the
permit area that is accessible and available for
use and that when rehandled will not cause a
hazard to public safety or significant damage to
the environment. For this purpose, the permit
area shall include all spoil of this nature
lTocated in the immediate vicinity of the mining

operation.

(85) "Reclamation" is defined in KRS 350.010.

Advisory

{86) "Recreation 1land" means Tland used for
public or private leisure~time use, including
developed recreation facilities such as parks,

camps, and amusement areas, as well as areas for
lTess intensive uses such as hiking, . canoeing,
and other undeveloped recreational uses.

(87) "Reference area" means a Jland wunit
maintained under appropriate management for the
purpose of measuring vegetative ground cover,
productivity, and plant species diversity that
are produced naturally or by crop production
methods approved by the cabinet.

(88) "Refuse pile" means a surface deposit of
coal wmine waste that is not retained by an
impounding structure and does not impound water,
slurry, or other liquid or semiliquid material.

(89) "Remining" means conducting surface coal
mining and reclamation operations which affect
previously mined areas.

(90) "Residential Tland" means tracts employed
for single and multiple-family housing, mobile
home parks, and other residential lodgings. Also:
included is Tland used for support facilities’
such as vehicle parking, open space, and other
facilities which directly vrelate to the
residential use of the land. ’

{91) "Road" means a surface right-of-way for
purposes of travel by land vehicles used in coal
exploration or  surface coal mining  and
reclamation operations. A road consists of the
entire area within the right-of-way, including

the roadbed, shoulders, parking and side area,
approaches, structures, ditches, surface, and
contiguous appendages necessary for the total

structure. The term includes access and haul
“roads constructed, used, reconstructed,
improved, or maintained for use in coal

exploration -or surface coal mining  and
reclamation operations, including use by coal
hauling vehicles leading = to transfer,
processing, or storage areas. The term does not
include pioneer or construction roadways used
for part of the road construction procedure and
promptly replaced by a road pursuant to 405 KAR

Chapters 16 and 18 Tocated in the identical
right-of-way as the pioneer or construction
roadway. The term also excludes any roadway

within the immediate mining pit area.
(92) "Safety factor" means the ratio of the
available shear strength to the developed shear
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stress, or the ratio of the sum of the resisting
forces to the sum of the Tloading or driving

forces, as determined by accepted engineering
practices.
(93) "SCS" means Soil Conservation Service.
(94) “Sedimentation pond" means a primary
sediment control structure designed,
constructed, and maintained in accordance with

405 KAR 16:090 or 405 KAR 18:090 and including
but not limited to a barrier, dam, or excavated
depression which slows down water runoff to
allow suspended solids to settle out. A
sedimentation pond shall not include secondary
sedimentation control structures, such as straw
dikes, riprap, check dams, muiches, dugouts, and

_ other measures that reduce overland flow
velocity, reduce: runoff volume, or trap
sediment, to the extent that the secondary

~ sedimentation structures drain to a

sedimentation pond.

(95) "Slope" means average inclination of a
surface, measured from the horizontal, generally
- expressed as the ratio of a unit of vertical
‘distance to a given number of units of
horizontal distance {(e.g., 1Iv:ibh). It may also
be expressed as a percent or in degrees.

(96) "Slurry mining" means the hydraulic
-breakdown of subsurface coal with drill-hole
equipment, and the eduction of the resulting

slurry to the surface for processing.

~ {97) "SMCRA" means Surface Mining Contrel and
Reclamation Act of 1977 (Public Law 95-87), as
amended.

(98) "Soil horizons" means contrasting layers
of soil parallel or nearly parallel to the land
~surface. Soil horizons are differentiated on the

basis of field characteristics: and Tlaboratory
data. The four (4) master soil horizons are:

(a) "A horizon." The uppermost mineral layer,
often called the surface soil. It is the part of
“the so0il in which organic matter is most
abundant, and leaching of saluble or suspended

"~ particles is typically the greatest.

(b) "E horizon." The layer commonly near the
surface below an A horizon and above a B
horizen. An E horizon is most commonly
differentiated from an overlying A horizon by
lighter color and generally has measurably less
organic matter than the A horizon. An E horizon
is most commonly differentiated from an
underlying B horizon in the same sequum by color
of higher value or Tower chroma, by coarser
texture, or by a combination of these properties.

(c) "B horizon." The layer that typically is
immediately beneath the E horizon and often
called the subsoil. This middle Tayer commonly
contains more clay, iron, or aluminum than the
A, E, or C horizons.

(d) "C horizon." The deepest Tayer of soil
profile. It <consists .of Tloose wmaterial or
weathered rock that is relatively unaffected by
biologic activity.

(99) "Spoil" means overburden and other
materials, excluding topsoil, coal mine waste,
and wmined coal, that are excavated during

surface coal mining and reclamation operations.

(100) "Stabilize" means to control movement of
soil, spoil piles, or areas of disturbed earth
by modifying the geometry of the mass, or by
otherwise modifying  physical or  chemical
properties, such as by providing a protective
surface coating.

(101) "Steep slope" means any siope of more
than twenty (20) degrees.

(102) "Stream or reach of stream with valuable

environmental resources" means one that:

(a) Contains, or could reasonably be expected
to contain, listed or proposed endangered or
threatened species of plants or animals or their
critical habitats listed by the Secretary of the
Interior under the Endangered Species Act of
1973, as amended (16 USC Sec. 1531 et seq.), or
those species or habitats protected by similar
state statutes;

(b) Is an intermittent or perennial stream
that supports a high level of  habitat
development and quality as reflected by the
integrity of fish or macroinvertebrate
populations, as set forth in TRM #20; or

(c) Is an important stream.

(103) "Surety bond" means. an indemnity
agreement in a sum certain, payable to the
cabinet and executed by the permittee, which is
supported by the performance guarantee of a
corporation licensed to do business as a surety
in the Commonwealth of Kentucky.

(104) "Surface blasting operations" means the
on-site storage, transportation, and use of
explosives in association with coal exploration
operations, surface mining activities, and
surface disturbances of  underground mining
activities: The term shall be interpreted
broadly and shall encompass activities
including, but not limited to, the design of
individual blasts, the implementation of blast
designs, the initiation of blasts, the
monitoring of airblast and ground vibration, and
the use of protective measures such as- access
control and warning and all-clear signals.

(105) *"Surface coal mining and reclamation
operations" is defined in KRS 350.010.

(106) "Surface coal mining operations" is
defined in KRS 350.010. :

(107) "Surface mining activities" means those
surface coal mining and reclamation operations
incident to the extraction of coal from the
earth by removing the materials over a coal seam
before recovering the coal, by auger coal
mining, by extraction of coal from coal refuse
piles, or by recovery of coal from slurry ponds.

(108) "Suspended solids" or nonfilterable
residue, expressed as wmwilligrams per  Titer,
means organic or inorganic materials carried or
held in suspension in water which are retained
by a standard glass fiber filter . in the
procedure outlined by the U.S. EPA's regulations
for waste water and analyses (40 CFR 136).

(109) “Temporary diversion" means a diversion
of a stream or overland flow which s used
during coal exploration or surface coal mining
and reclamation operations and not approved by
the cabinet to remain after reclamation. as part
of the approved postmining land use.

(110) "Ton" means 2000 pounds
(.90718 metric ton).

(111) "Topsoil" means the A and E soil horizon
layers of the four (4) master soil horizons.

(112) "Toxic-forming . materials" means earth
materials or wastes which, if acted upon by air,
water, weathering, or microbiological processes,
are likely to produce chemical conditions in
soils or water that are detrimental to biota or
uses of water.

(113) "Toxic mine drainage" means water that
is discharged from active or abandoned mines or
other areas affected by coal exploration or
surface coal mining and reclamation operations,
which contains a substance that through chemical
action is likely to kill, injure, or impair
biota commonly present in the area that might be

avoirdupois
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exposed to it.

(114) "Transfer, assignment, or sale of permit
rights" means a change in ownership or other
effective. control over the right to conduct
surface codl mining operations under a permit
issued by the cabinet.

(115) "TRM" means Technical Reclamation
Memorandum.

(116) "Underground development waste" means
waste coal, shale, claystone, siltstone,

sandstone, limestone, or similar materials that
are extracted from wunderground workings in
connection with underground mining activities.

(117) "Underground mining activities" means a
combination of:

{a) Surface operations incident to underground
extraction of coal or in situ processing,
including construction, use, maintenance, and
reclamation of roads, aboveground repair areas,
storage areas, processing areas, and shipping
areas; areas wpon which are sited support
facilities - dincluding hoist and ventilating
ducts; areas utilized for the dispesal and
storage of waste; and areas on which materials
incident " to .underground mining operations are
placed; and

{b) Underground operations such as underground
construction, operation, and reclamation of
shafts, adits, wunderground support facilities;
in situ- processing; and underground mining,
hauling, storage, and blasting.

(118) "Undeveloped Tand or no current use or
Tand management" means land that is undeveloped
or, if previously developed, land that has been
allowed to return naturally to an undeveloped
state” or has been allowed to return to forest
through natural succession.

(119} . "u.s. EPAN means United States
Environmental Protection Agency.
(120) "Valley fi11" means a fill structure

consisting of any material other than coal waste
and organic material that is placed in a valley
where 'side slopes of the existing valley
measured at the steepest point are greater than
twenty (20) degrees or the average slope of the
profile of the valley from the toe of the fill
to the top of the fi1l is greater than ten (10)
degrees. :

(127) "Water table" means the upper surface of
a zone of saturation, where the body of
groundwater is not confined by an overlying
impermeable zone.

(122) “Water transmitting zone" means a body
of consolidated or unconsolidated rocks which,
due to’ their greater primary or secondary
permeability relative to the surrounding rocks,
can reasonably be considered to function as a

single  hydraulic medium for the flow of
groundwater. ’
(123) "Wetland" means land that has a

predominance of  hydric seoils and that is
inundated or saturated by surface or groundwater

at. a frequency and duration sufficient to
support,” and that under normal circumstances
does support, ~ a prevalence of hydrophytic

vegetation typically adapted for 1life in
saturated soil conditions.

(a) - "Hydric so0il" means soil that, in its
undrained condition, is saturated, flooded, or
ponded long encugh during a growing season to
develop an anaercbic condition that supporis the
growth and regeneration of hydrophytic
~vegetation.

{(b) "Hydrophytic
growing in:

vegetation" means a plant

1. Water; or

Z. A substrate that is at Teast periodically
deficient in oxygen during a growing season as a
result of excessive water content.

FRANK DICKERSON, Commissioner
JOHN F. NICHOLS, JR., Secretary
APPROVED BY AGENCY: November 25, 1991
FILED WITH LRC: November 27, 1991 at 3 p.m.

STATEMENT OF EMERGENCY
405 KAR 20:001E

This emergency administrative regulation
defines terms used in 405 KAR Chapter 20. It is
necessary to promulgate this emergency
administrative reguiation because the
Administrative Regulation Review Subcommittee
has determined. that the Tocations of the
definitions in 405 KAR Chapters 7-24 do not
conform to KRS Chapter 13A. By agreement with
the Administrative Regulation Review
Subcommittee, the definitions located in 405 KAR
7:020 and other regulations of 405 KAR Chapters
7-24  are being wmoved to new administrative
regulations at the beginning eof each chapter,
namety 405 KAR 7:067, 8:001, 10:001, 12:0071,
16:001, 18:001, 20:001 and 24:0071, and 405 KAR
7:020 is  being vrepealed. This  emergency
administrative regulation shall be replaced by
an ordinary administrative regulation. The
ordinary administrative regulation was filed
with the Regulations Compiler on November 25,
1991.

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary

NATURAL RESOURCES AND
EMVIRONMEWTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR 20:001E.
Chapter 20.

Definitions for 405 KAR

RELATES T70: KRS Chapter 350, 7 CFR Part 657,
30 CFR Parts 700.5, 7071.5, 707.5, 730-733, 735,
761.5, 762.5, 773.5, 808.5, 843.5, 917, 30 USC
1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465, 30 CFR Parts 700.5, 701.5, 707.5,
730-733, 735, 761.5, 762.5, 773.5, 800.5, 843.5,
917, 30 USC 1253, 1255, 1291 '

EFFECTIVE: November 27, 1991 .

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promulgate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent reguiatory program. This
regulation provides for the defining of certain .
essential terms used in 405 KAR Chapter 20.

Section 1. Definitions. (1) "Acid drainage"
means water with a pH of Tess than six (6.0) and
in which total acidity exceeds total alkalinity,
discharged from an active, inactive, or
abandoned surface <coal mine and reclamation
operation or from an area affected by surface
coal mining and reclamation operations.

(2) “Acid-forming wmaterials® means earth
materials that contain sulfide minerals or other
materials which, if exposed to air, water, or
weathering processes, form acids that may create
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acid drainage.

(3) "Adjacent area" means land located outside
the affected area or permit area, depend1ng on
the context in which "adjacent area" is used,
where air, surface or groundwater, fish,
wildlife, vegetation or other resources
protected by KRS Chapter 350 may be adversely
impacted by surface coal mining and reclamation

. operations.
(4) "Affected .area" means any land or water
area which 1is wused to facilitate, or is
physically altered by, surface coal mining and
reclamation operations. The affected area
" includes the disturbed area; any area upon which
‘'surface coal mining and reclamation operations
are conducted; any adjacent lands the use of
which is incidental to surface coal mining and
reclamation operations; all areas covered by new
or existing roads used to gain access to, or for
‘hauling coal to or from, surface coal mining and
- reclamation operations, except as provided in
“this definition; any area covered by surface

excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair . areas, storage areas,

shipping areas; any areas upon which are sited
structures, facilities, or ‘other property or
material on the surface resulting from, or
- incident to, surface coal mining and reclamation
_operations; and the area Tocated above
underground workings associated with underground
mining activities, .auger mining, or in situ
mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

(a) Was designated as a public road pursuvant
"to the laws of the jurisdiction in which it is
- Tocated;

(b) Is maintained with public funds, and
constructed in a manner similar to other public
roads of the .same <classification within the
jurisdiction; and

(c) There is substantial
incidental) public use.

(5) “Agricultural use" means the use of any
tract of land for the production of animal or
vegetable 1ife. The uses include, but are not
Timited to, the pasturing, grazing, and watering
of livestock, and the cropping, cultivation, and
harvesting of plants.

(6) "Applicant" means any person(s) seeking a
permit, permit revision, permit amendment,
permit renewal, or transfer, assignment, or sale
of . permit rights from the cabinet ‘to conduct
surface coal mining and reclamation operations
or  approval to conduct coal exploration
operations pursuant to KRS Chapter 350 and all
applicable regulations.

(7) “Application" means the documents and
other information filed with the cabinet seeking

(more than

issuance of permits; revisions; amendments;
renewals; and transfer, assignment or sale of
permit rights for surface coal wmining and

reclamation operations or, if required,
approval for coal exploration.

(8) "Approximate original contour" is defined
in KRS 350.010.

(9) "Agquifer" means a zone, stratum, or group
of strata that can store and transmit water in
sufficient quantities for domestic,
agricultural, industrial, or other beneficial
use.

seeking

(10) "Auger mining" means a method of mining
coal at a cl1iff or highwall by drilling holes
into an exposed coal seam from the highwall and
transporting the coal along an auger bit to the
surface and shall also include all other methods
of mining in which coal .is extracted from
beneath the overburden by mechanical . devices
located at the face of the cliff or highwall and
extending Taterally into the coal seam, such as
extended depth, secondary recovery systems.

(11) "Bond pool" or "Kentucky Bond Pool" means
the voluntary alternative bonding program
established at KRS 350.700 through 350.755.

(12) "Cabinet" is defined in KRS 350.010.

(13) "CFR" means Code of Federal Regulations.

(14) "Coal" means combustible carbonaceous
rock, classified as anthracite, bituminous,
subbituminous, or 1lignite by ASTM Standard D
388-77.

(15) "Coal
gathering of:

(a) Surface or subsurface geo1og1c, physical,
or chemical data by mapping, trenching,
drilling, geophysical, or other techniques
necessary to determine the quality and'quantity
of overburden and coal of an area; or

(b)  Environmental data to establish the
conditions of an area before beginning surface
coal mining and reclamation operations under the
requirements of 405 KAR Chapters 7 through-24 if
the activity may cause any disturbance of the
land surface or may cause any appreciable effect
upon land, air, water, or other environmental
resources.

(16) "Coal mine waste" means coal processing
waste and underground development waste.

(17) "Coal processing plant" means a facility
where coal is subjected to chemical or physical
processing or cleaning, concentrating, crushing,
sizing, screening, or other processing or
preparation including all . associated -support
facilities including but not Timited to: Toading
facilities; storage and stockpile facilities;
sheds, .shops, and other .- buildings; water
treatment and water storage fac111t1es, settling
basins and impoundments; and coal process1ng and
other waste disposal areas.

(18) "Coal processing waste" means materials
which are separated from the product coal during
the cleaning, concentrating, or other processing
or preparation of coal.

(19) "Collateral bond" means an indemnity
agreement in a sum certain payable to  the
cabinet executed by the permittee and which is
supported by the deposit with the cabinet of
cash, negotiable certificates of deposit, or an
irrevocab]e letter of credit of ‘any bank
organized and authorized to transact business in
the United States.

(20) "Compaction" means increasing the density
of a material by reducing the voids between the
particles by mechanical effort.

(21) "Cropland" means land wused for the
production of -adapted crops for harvest, alone
or in a rotation with grasses and legumes, and
includes row crops, small grain crops, hay

exploration” means the field

crops, nursery crops, orchard crops, and other
similar  specialty  crops. Land  used for
facilities 1in support of cropland farming

operations which is adjacent to or an integral
part of these operations is also included for
purposes of land use categories.

(22) "Day" means calendar day unless otherwise
specified to be a working day.

(23) ‘"Department" means the Department for
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Surface Mining Reclamation and Enforcement.

(24) - "Disturbed area" means an area where
vegetation, topsoil, or overburden is removed or
upon which topsoil, spoil, coal processing
waste, underground development waste, or noncoal

waste is placed by surface coal mining
operations. Those areas are classified as
"disturbed"” until reclamation is compiete and

the performance bond or other assurance of
performance required by 405 KAR Chapter 10 is
released.

(25) "Diversion" means a channel, embankment,
or other manmade structure constructed to divert
water from one (1) area to another.

{26) "Downslope” means the land surface below
the projected outcrop of the Towest coalbed
being mined along each highwall.

(27) UYEmbankment" means a manmade deposit of
material that ~is raised above the natural
surface of the land and used to contain, divert,
or store water; to support roads or railways; or
for other similar purposes.

(28) -"Ephemeral stream" means a stream which
flows .only in direct response to precipitation
in the immediate watershed or in response to the
melting of a cover of snow and ice, and which
has a channel bottom that is always above the
local water table.

(29) "Excess spoil" means spoil disposed of in
a location other than the coal extraction area,
except that spoil material vsed to achieve the
approximate original contour shall not be
considered excess spoil.

{30) "“Groundwater" means subsurface water that
fills available openings in rock or soil
materials to the extent that they are considered
water saturated. :

(31Y  "Head-of-hollow fi11" means a fill
structure consisting of any material, other than
coal processing waste and organic material,
placed in the uppermost reaches of a hollow near
the approximate elevation of +the ridgeline,
where there is no significant natural drainage
area above the fill, and where the side slopes
of the existing hollow measured at the steepest
point ‘are greater than twenty (20) degrees or
the average slope of the profile of the hollow
from the toe of the fill to the top of the fill
is greater than ten (10) degrees.

(32) '"Highwall" means the face of exposed
overburden and coal in an open cut of a surface
mining activity eor for entry to underground
mining activities.

(33) "Historically used for cropland.”

(a) "Historically wused for cropland" means
that lands have been used for cropland for any
five (5) years or more out of the ten (10) years
immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose
of conducting surface coal mining and
reclamation operations.

(b) "Lands meeting either paragraph (a)l or 2
of  this subsection shall be considered
"historically used for cropland."

- {c¢) In addition to the Tlands covered by
paragraph (&) of this subsection, other lands
shall be considered "historically wused for

cropiand" as described below:

1. Lands that would likely have been used as
cropland for any: five (5) out of the last ten
© (10) years immediately preceding the acquisition
or the application ~but for some fact of
ownership or control of the Tand unrelated to
the productivity of the land; and

2. Lands that the cabinet determines, on the
basis of additional cropland history of the
surrounding Tands and the lands under
consideration, are clearly cropland but fall
outside the specific five (5) years in ten (10)
criterion.

(d) Acquisition includes purchase, lease, or
option of the Tand for the purpese of conducting
or allowing through resale, Tease or option, the
conduct of surface coal mining and reclamation
operations.

(34) "Hydrologic batance” means the
relationship between the quality and quantity of
water inflow to, water outfiow from, and water
storage in a hydrologic unit such as a drainage
basin, aquifer, soil zone, lake, or reservoir.
It encompasses the dynamic relationship between
precipitation, runoff, evaporation, and changes
in ground and surface water storage.

(35) "Impoundment" means a closed basin,
naturally formed or artificially built, which is
dammed or excavated for the retention of water,
sediment, or waste.

(36) "Industrial/commercial lands" means lands
used for:

(a) Extraction or transformation of materials
for fabrication of products, wholesaling of
products, or long-term storage of products, and
heavy and light manufacturing facilities. Land
used for facilities in support of - these
operations which is adjacent to or an integral
part of that operation is also included.

{(b) Retail or trade of geods or services,
including hotels, motels, stores, restaurants,
and other commercial -establishments. Land used

for facilities in  support of commercial
operations which is adjacent to or an integral
part of these operations is also included.

{37) "In situ processes” means activities
conducted on the surface or underground in
connection with in-place distillation,
retorting, leaching, or other chemical or

physical processing of coal. The term includes,
but is not limited to, in situ gasification, in
situ Tleaching, slurry mining, solution mining,
borehole mining, and fluid recovery mining.

(38) "Intermittent stream” means:

{a) A stream or reach of stream that drains a
watershed of one (1) square mile or more but
does not flow continuously during the calendar
year; or

{b) A siream or reach of a stream that is
below the Tocal water table for at least some
part of the year, and obtains its flow from both-
surface runoff and groundwater discharge.

(39) “KAR" means Kentucky administrative
regulations.,

{40) "KRS" means Kentucky Revised Statutes.

(41) "Land wuse" means specific functions,
uses, or management~related activities of an
area, and may be identified in combination when
joint or seasonal uses occur and may include
Yand used for support facilities that are an
integral part of the use. In some instances, a
specific use can be identified without active
management.

{42) "Monitoring" means the
environmental data by either
periodic sampling methods.

(43} "Mulch" means vegetation residues or
other suitable materials that aid in soil
stabilization and soil moisture conservation,
thus providing micro-climatic conditions
suitable for germination and growth.

{44) "Operations” is defined in KRS 350.010.

collection of
continuous or
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(45) “Operator" is defined in KRS 350.010.

(46) "OSM" means Office of Surface Mining
Reclamation and Enforcement, United States
Department of the Interior.

(47) "Outslope" means the face of the spoil or
embankment sloping downward from the highest
elevation to the toe.

(48) "Overburden'" is defined in KRS 350.010.

(49) "Perennial stream" means & stream or that
part of a stream that flows continuously during
all of the calendar year as a result of
groundwater discharge or surface. runoff. The
term does not include "intermittent stream" or
"ephemeral stream." '

(50) "Performance bond" means a surety bond, a
collateral bond, or a combination thereof, or
- bonds filed pursuant to the provisions of the
Kentucky Bond Pool Program (405 KAR 10:200, KRS
350.595, and KRS 350.700 through 350.755), by
which a permittee assures faithful performance
of all the regquirements of KRS Chapter 350, 405
KAR Chapters 7. through 24, and the requirements
of the permit and reclamation plan.

. (51) "Permit" means written approval issued by
the cabinet to conduct surface coal mining and
reclamation operations.

(52) "Permit area" means the area of Tand and
water within boundaries designated in the
approved permit application, which shall
include, at a minimum, all areas which are or
will be affected by surface coal mining and
reclamation operations under that permit.

(53) "Permittee" means an operator or a person
. holding or required by KRS Chapter 350 or 405
KAR Chapters 7  through 24 to hold a permit to
conduct surface coal mining and reclamation
--operations during the permit term and until all
‘reclamation obligations imposed by KRS Chapter
- 350 and 405 KAR Chapters 7 through 24 are
~satisfied.

(54) "Person" is defined in KRS 350.010.

(55) "Precipitation event" means a quantity of-

~ water resulting from drizzle, rain, snowmelt,
" sleet, or hail in a specified period of time.

(56) "Prime farmland" means those Tands which
are defined by the Secretary of Agriculture in 7
CFR 657 and which have been "historically used
for cropland" as that phrase is defined above.

(57) "Public road" means any publicly owned
thoroughfare for the passage of vehicles.

(58) "RAM" means Reclamation Advisory
Memorandum. :
(59) "Reclamation" is defined in KRS 350.010.

(60) '"Recreation land" means land used for
public or private leisure-time use, including
developed recreation facilities such as parks,
camps, and amusement areas, as well as areas for
less intensive uses such as hiking, canoeing,
and other undeveloped recreational uses.

(61) "Residential land" means tracts employed
for single and multiple-family housing, wmobile
home parks, and other residential lodgings. Also
included is land used for support facilities
such as vehicle parking, open space, and other
facilities which directly relate to the
residential use of the land.

(62) "Road" means a surface right-of-way for
purposes of travel by land vehicles used in coal
exploration or surface coal mining and
reclamation operations. A road consists of the
entire area within the right-of-way, including
the roadbed, shoulders, parking and side area,
approaches, structures, ditches, surface, and
contiguous appendages necessary for the total
structure. The term includes access and haul

roads constructed, used, reconstructed,
jmproved, or maintained for wuse in coal
exploration or surface coal mining and
reclamation operations, including use by coal
hauling vehicles leading to transfer,
processing, or storage areas. The term does not
include pioneer or construction roadways used
for part of the road construction procedure and
promptly replaced by a road pursuant to.405 KAR
Chapters 16 and 18 Tlocated in the identical
right-of-way as the pioneer or construction
roadway. The term also excludes any roadway
within the immediate mining pit area. .

(63) "Safety factor" means - the ratio of the
available shear strength to the developed shear
stress, or the ratio of the sum of the resisting

forces to the sum of the loading or driving
forces, as determined by accepted engineering
practices.

{64) "SCS" means Soil Conservation Service.

. (65) "Sedimentation pond" means 'a primary
sediment control structure - designed,
constructed, and maintained in accordance with

405 KAR 16:090 or 405 KAR 18:090 and including
but not limited to a barrier, dam, or excavated
depression which slows down water runoff to
allow suspended solids to settle out. A
sedimentation pond .shall not include secondary
sedimentation control structures, such as straw
dikes, riprap, check dams, mulches, dugouts, and

other measures that reduce overland = flow
velocity, reduce runoff volume, ‘or  trap
sediment, to the extent that the secondary
sedimentation structures drain to a

sedimentation pond. -

(66) "Slope™ means average inclination of a
surface, measured from the horizontal, generally
expressed as the ratio of a unit of vertical
distance to a given number of units of
horizontal distance (e.g., 1v:5h). It may also

be expressed as a percent or in degrees.

(67) "Slurry mining"
breakdown of subsurface coal with drill-hole
equipment, and the eduction of the resulting
sturry to the surface for processing.

(68) "Soil horizons" means contrasting Tlayers

means the hydraulic

.of soil parallel or neariy parallel to the land

surface. Soil horizons are differentiated on the
basis of field characteristics and Tlaboratory
data. The four (4) master soil horizons are:

(a) "A horizon." The uppermost mineral layer,
often called the surface soil. It is the part of
the soil in which organic matter. .is- most
abundant, and leaching of soluble or suspended
particies is typically the greatest.

(b) "E horizon." The layer commonly near the
surface below an A horizon and above a B
horizon. An E horizon is most commonly
differentiated from an overlying A horizon by
lighter color and generally has measurably less
organic matter than the A horizon. An E horizon
is most commonly differentiated from an
underlying B horizon in the same sequum by color
of higher value or Tower chroma, by coarser
texture, or by a combination of these properties.

(c) "B horizon." The Tayer that typically is
immediately beneath the E horizon and often
called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the
A, E, or C horizons. '

(d) "C horizon." The deepest layer of soil
profile. It consists of Tloose material or
weathered rock that is relatively unaffected by
biologic activity.

(69) "Soil survey" means a field and other
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investigation, resuiting in a map showing the
geographic distribution of different kinds of
soils and an accompanying report that describes,
classifies, and interprets the soils for use.
Soil surveys shall meet the standards of the
National Cooperative Soil Survey.

(70) "Spoil" means overburden and other
materials, excluding topsoil, coal mine waste,
and -mined coal, that are excavated during
-surface coal mining and reclamation operations.

{71) "Steep slope" means any slope of more
than twenty (20) degrees.
- (72) . "Substantially disturb” means, for
purposes of coal exploration, to significantly
impact land or water resources by blasting; by
removal of vegetation, topsoil, or overburden;
by construction of roads or other access routes;
by placement of excavated earth or waste
material on the natural land surface; or by
other activities, or to vremove more than
twenty-five (25) tons of coal.

(73)  "Surety bond" means an indemnity
agreement in a sum certain, payable to the
cabinet -and executed by the permittee, which is
supported by the performance guarantee of a
corporation licensed to do business as a surety
in the Commonwealth of Kentucky.

(74) "Surface coal mining and
operations" is defined in KRS 350.010.

reclamation

(75)  "Surface coal wmining ' operations" is
defined in KRS 350.010.
. (76) "Suspended solids" or nonfilterable

residue,  expressed as milligrams per Tliter,
means organic or inorganic materials carried or
held in suspension in water which are retained
by a 'standard glass fiber filter in the
procedure outlined by the U.S. EPA's regulations
for waste water and analyses (40 CFR 136).

(77) "Ton" means 2000 pounds avoirdupois
(.90718 metric ton).

(78) "Topsoil" means the A and E soil horizon
Tayers of the four (4) master soil horizons.

(79) :"Toxic-forming materials" means earth
-materials or wastes which, if acted upon by air,
water, weathering, or microbiological processes,
are likely to produce chemical conditions in
soils or water that are detrimental to biota or
uses of water.

(80) "Toxic mine drainage" means water that is
discharged from active or abandoned mines or
other areas affected by coal expleration or
surface coal mining and reclamation operations,
which contains a substance that through chemical
action is  Tikely to kill, idinjure, or impair
biota commonly present in the area that might be
exposed ;to-it.

(81) "Transfer, assignment, or sale of permit
rights"™ means a change in ownership or other
effective " control over the right to conduct
surface coal mining operations under a permit
issued by the cabinet.

(82) " "Underground development waste" means
waste ‘- coal, shale, claystone, siltstone,
sandstone, limestone, or similar materials that
are extracted from wunderground workings in
connection with underground mining activities.

(83) "Underground mining activities" means a
combination of:

(a) Surface operations incident to underground
extraction of «coal or in situ processing,
including construction, use, maintenance, and
reclamation of roads, aboveground repair areas,
storage areas, processing areas, and shipping
areas; - areas upon which are sited support
facilities including hoist and ventilating

ducts; areas wutilized for the disposal and
storage of waste; and areas on which materials
incident to underground wmining operations are
placed; and

{b) Undergreound operations such as underground
construction, operation, and reclamation of

shafts, adits, underground support facilities;
in situ processing; and underground mining,
hauling, storage, and blasting.

(84) "U.s. EPA™ means
Environmental Protection Agency.

(85) "Water table" means the upper surface of
a zone of saturation, where the body of
groundwater is not confined by an overlying
impermeable zone.

United States

FRANK DICKERSON, Commissioner

JOHN F. NICHOLS, JR., Secretary :
APPROVED BY AGENCY: November 25, 1991
FILED WITH LRC: November 27, 1991 3 p.m.

STATEMENT OF EMERGENCY
405 KAR 24:001E
administrative

This emergency regulation

defines terms used in 405 KAR Chapter 24. It is
necessary to promulgate this emergency
administrative regulation because the

Administrative Regulation Review Subcommittee
has determined that the Tocations of the
definitions in 405 KAR Chapters 7-24 do not
conform to KRS Chapter 13A. By agreement with
the Administrative Regulation Review

Subcommittee, the definitions located in 405 KAR
7:020 and other regulations of 405 KAR Chapters
7-24 are being moved to new administrative
regulations at the beginning of each chapter,

namely 405 KAR 7:001, 8:001, 10:001, 12:001,
16:001, 18:001, 20:001 and 24:001, and 405 KAR
7:020 is being repealed. This emergency

administrative regulation shall
an ordinary administrative regulation. The
ordinary administrative vegulation was filed
with the Regulations Comp11er on November 25,

1991.

be replaced by

WALLACE G. WILKINSON, Governor
JOHN F. NICHOLS, JR., Secretary

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement

405 KAR 24:001E. Definitions for 405 KAR
Chapter 24.
RELATES TO0: KRS Chapter 350, 30 CFR 'Parts

700.5, 701.5, 707.5, 730-733, 735, 761.5, 762.5,

773.5, 800.5, 843.5, 917, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465, 30 CFR Parts 700.5, 701.5, 707.5,
730-733, 735, 761.5, 762.5, 773.5, -800.5, 843.5,
917, 30 USC 1253, 1255, 1291

EFFECTIVE: November 27, 1991

NECESSITY AND FUNCTION: KRS Chapter 350 in
pertinent part requires the cabinet to
promuigate rules and regulations pertaining to
surface coal mining and reclamation operations
under the permanent regulatory program. This
regulation provides for the defining of certa1n
essential terms used in 405 KAR Chapter 24.
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Section 1. Definitions. (1) "Affected area"
means any land or water area which is used to
facilitate, or is physically altered by, surface
coal mining and reclamation operations. The
affected area includes the disturbed area; any
area upon which- surface -coal mining and
reclamation operations are conducted; any
adjacent lands the use of which is incidental to
surface coal mining and reclamation operations;
all areas coveréd by new or existing roads used
to gain access to, or for hauling coal to or

“from, surface «coal mining and reclamation
operations, except as  provided in  this

definition; any area covered by surface
excavations, workings, impoundments, dams,
ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil
banks, culm banks, tailings, holes or
depressions, repair  areas, storage areas,

shipping areas; any areas upon - which are sited
structures, facilities, or other property or
material on the surface resulting from, or
“incident to, surface coal mining and reclamation
operations; and the area Tocated above
underground workings associated with underground
mining activities, auger mining, or in situ
-mining. The affected area shall include every
road used for the purposes of access to, or for
hauling coal to or from, surface coal mining and
reclamation operations, unless the road:

(a) Was designated as a public road pursuant
to the laws of the jurisdiction in which it is
located; '

(b) Is maintained with public funds, and
constructed in a manner similar to other public
roads of the same classification within the
jurisdiction; and

(c) There is substantial (more than

(2) "Applicant" means any person(s) seeking a
-permit, permit vrevision, permit amendment,
: permit renewal, or transfer, assignment, or sale
of permit rights from the cabinet to conduct
surface coal mining and reclamation operations
or  approval to  conduct coal exploration
operations pursuant to KRS Chapter 350 and all
applicable regulations.

(3) "Application" means the documents and
other information filed with the cabinet seeking
issuance of permits; revisions; amendments;
renewals; .and transfer, assignment or sale of
permit rights for surface coal mining and
reclamation operations or, if required, seeking
approval for coal exploration.

(4) "Aquifer" means a zone, stratum, or group
of strata that can store and transmit water in
sufficient quantities for domestic,

agricultural, industrial, or other beneficial
use.
(5) "Area", as used in 405 KAR Chapter 24,

means a geographic unit in which the criteria
alleged in the petition pursuant to 405 KAR
24:020, Sections' 3 and 4 and 405 KAR 24:030,
Section 8 occur throughout and form a
significant feature.

(6) "Auger mining” means a method of mining
coal at a cliff or highwall by drilling holes
into an exposed coal seam from the highwall and
transporting the coal along an auger bit to the
surface and shall also include all other methods
of mining in which coal is extracted from
beneath the overburden by mechanical devices
located at the face of the cliff or highwall and
extending laterally into the coal seam, such as
extended depth, secondary recovery systems.

(7) "Cabinet" is defined in KRS 350.010. .

(8) "Cemetery" means any area where human
bodies are interred.

(9) "CFR" means Code of Federal Regulations.

(10) "Coal" means combustible carbonaceous
rock, «classified as anthracite, bituminous,

subbituminous, or lignite by ASTM Standard D
388-77.
(11)  "Coal exploration" means thg field

gathering of: .

(a) Surface or subsurface geologic, physical,
or chemical data by mapping, ° trenching,
drilling, geophysical, or other techniques
necessary to determine the quality and quantity
of overburden and coal of an area; or

(b) Environmental data to establish the

.conditions of an area before beginning. surface

coal mining and reclamation operations under the
requirements of 405 KAR Chapters 7 through 24 if
the activity may cause any disturbance of the
land surface or may cause any appreciable effect
upon Tand, air, water, or other environmental
resources.

(12) "Coal mine waste" means coal' processing
waste and underground development waste.

(13) "Coal processing waste"” means materials
which are separated from the product coal during
the cleaning, concentrating, or other processing
or preparation of coal. o

(14) "Community or institutional building"
means any structure, other than a public
building or an occupied dwelling, which is used
primarily for meetings, gatherings, or functions
of local civic organizations or other community
groups; functions as an educational, cultural,
historic,” religious, scientific, correctional,
mental health, or physical health care facility;
or is used for public services, including, but
not Timited to, water supply, power generation,
or sewage treatment. )

(15) "Complete and accurate application" means
an application for permit approval, or approval
for coal exploration if required, which the
cabinet determines to contain all, information
required under, and necessary to comply with,
KRS Chapter 350 and 405 KAR Chapters 7 through
24, in order to make decisions concerning its
administrative and technical acceptability and
whether a permit or exploration approval may be.
issued. :

(16) "Day" means calendar day unless otherwise
specified to be a working day.

(17) "Disturbed area™ means an area where
vegetation, topsoil, or overburden is removed or
upon which topsoil, spoil, coal processing
waste, underground development waste, or noncoal

waste is placed by surface coal wmining
operations. Those areas are classified as
"disturbed" wuntil reclamation is complete and

the performance bond or other assurance of

~ performance required by 405 KAR Chapter 10 is

released. .

(18) "Federal Tands" means any Tands,
including mineral interests, owned by the United
States, without regard to how the United States
acquired ownership of the lands or which agency
manages the Tlands. It does not include Indian
Tands.

(19) "Fragile Jlands" means areas containing
natural, ecologic, scientific, or aesthetic
resources that could be significantly damaged by

surface coal mining operations. Examples of
fragile Tands include uncommon geologic
formations, paleontological sites, national

natural landmarks, valuable habitats for fish or
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wildlife, areas where wining may result in
flooding, critical habitats for endangered or
threatened species of animals or plants,
wetlands, environmental corridors containing a
concentration of ecologic and - aesthetic
features, .state-designated nature preserves and
wild rivers, and areas of recreational value due
to high environmental guality.

(20) "Groundwater" means subsurface water that
fills .available openings 1in rock or soil
materials to the extent that they are considered
water saturated.

(21) "Growing season' means the period during
a one (1) year cycle, from the TJast killing
frost in the spring to the first killing frost

in the fall, 1in which climatic conditions are
favorable for plant growth. In Kentucky, this
period normally extends from mid-April to

mid-October.

(22)  "Highwall" means the face of exposed
overburden and coal in an open cut of a surface
mining activity or for entry to underground
mining activities.

{23) ™Historic Tlands" means areas containing
historic, cultural, or scientific resources.
Examples of historic lands include properties
Tisted on or eligible for listing on a state or

national. register of historic places, national
historic Tandmarks, archaeological sites,
properties = having religious or cultural
significance to native Americans or religious
groups,  and properties for which historic
designation is pending.

(24) - “"Impoundment™ means a closed basin,

naturally formed or artificially built, which is

dammed or excavated for the retention of water,.

sediment, or waste.

(25) "In situ: processes” means activities
conducted on the surface or wunderground in
connection with in-place distillation,
retorting, ‘leaching, or other chemical or

physical processing of coal. The term includes,
but is not limited to, in situ gasification, in
situ Teaching, slurry mining, sclution mining,
borehole mining, and fluid recovery mining.

(26) "KAR"™ means Kentucky administrative
regulations. )

(27) "KRS" means Kentucky Revised Statutes.

(28) “Natural hazard lands" means geographic
areas in which natural conditions exist that
- pose or, as a result  of surface coal mining
operations, may pose a threat to the health,
safety, or welfare of people, property, or
the environment, including, but not limited to,

areas  subject to Tandslides, cave-ins,
subsidence, substantial erosion, unstable
geology, or frequent flooding.

(29) - "Occupied dwelling" means any building

that is currently being used on a regular o
temporary basis for human habitation.

(30) "Operations" is defined in KRS 350.010.

(31) "Operator'" is defined in KRS 350.010.

(32) "Overburden' is defined in KRS 350.010.

(33) "Permit" means written approval issued by
the cabinet to conduct surface coal mining and
reclamation operations.

(34) "Person" is defined in KRS 350.010.

(35) "Person having an interest which is or
may be adversely affected" or 'person with a
valid Tegal interest"” shall include any person:

(a) Who uses any resource of economic,
recreational, aesthetic, or environmental value
that may be adversely affected by coal
expleration or  surface coal mining  and
reclamation operations, or by any related action

‘roadway. The

of the cabinet; or

(b} Whose property is
affected by coal exploration or
mining and reclamation operations,
related action of the cabinet.

(36) "Petitioner” means a person who submits a
petition under 405 KAR Chapter 24 to designate a
specific area as unsuitable for all or certain
types of surface coal mining and reclamation
operations, or who submits a petition under 405
KAR Chapter 24 to terminate such a designation.

(37) "Public building" means any structure
that is owned or leased, and principally used by
a governmental agency for public business or
meetings.

(38) "Publicly-owned park®” means a public park
that is owned by a federal, state, or Tocal
governmental entity.

(39) "Public park" means an area dedicated or
designated by any federal, state, or Tocal
agency primarily for public recreational use,
despite whether the use is limited to certain
times or days. It includes any land leased,
reserved, or held open to the public because of
that use.

(40) "Public road" means any publicly owned
thoroughfare for the passage of vehicles.
{(41) -~ "RAMY means Reclamation

Memorandum.

(42) "Reciamation” is defined in KRS 350.010.

(43) “"Renewable resource Tands™ means
geographic areas which contribute significantly-
to the long-range productivity of water supplies.
or of food or fiber products, these lands to
include aguifers and aquifer recharge areas.

(44) YRoad" means a surface right-of-way for
purposes of travel by land vehicles used in coal
exploration or  surface coal mining and
reclamation operations. A road consists of the
entire area within the right-of-way, including
the roadbed, shoulders, parking and side area,
approaches, structures, ditches, surface, and
contiguous appendages necessary for the total
structure. .The term includes access and haul
roads constructed, used, reconstructed,
improved, or maintained for use in coal
exploration or surface coal mining and’
reciamation operations, including use by coal
hauling vehicles leading to transfer,
processing, or storage areas. The term does not
include pioneer or construction roadways used
for part of the road construction procedure and
promptly replaced by a road pursuant to 405 KAR
Chapters 16 and 18 Tocated in the identical;
right-cf-way as the pioneer or construction
term also excludes any vroadway
within the immediate mining pit area.

{45) "Secretary" is defined in KRS 350.010.

or may be adversely
surface coal
or by any

Advisory

{46) "Slurry mining" wmeans the hydraulic
breakdown of subsurface coal with drill-hole
equipment, and the eduction of the resulting

slurry to the surface for processing.

(47) "SMCRA" means Surface Mining Control and
Reclamation Act of 1977 (Public Law 95-87), as
amended.

{48) "Soil horizons" means contrasting layers
of soil parallel or nearly parallel to the land
surface. Soil horizons are differentiated on the
basis of field characteristics and laboratory
data. The four {4} master soil horizons are:

(a) YA horizon." The uppermost mineral layer,
often called the surface soil. It is the part of
the soil in which organic matter is most
abundant, and leaching of scluble or suspended
particles is typically the greatest.
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(b} "E horizon." The Tlayer commonly near the
surface below an A horizon and above a B
horizon. An E horizon is most commonly
differentiated from an overlying A horizon by
lighter color and generally has measurably less
organic matter than the A horizon. An E horizon
is most commonly differentiated from an
underlying B horizon in the same sequum by color
of higher value or lower chroma, by coarser
texture, or by a combination of these properties.

(¢) "B horizon." The layer that typically is
jmmediately beneath the E horizon and often
called the subsoil. This middle Tlayer commonly
contains more clay, iron, or aluminum than the
A, E, or C horizons.

(d) "C horizon." The deepest layer of soil
profile. It consists of Tloose material or
weathered rock that is relatively unaffected by
biologic activity.

(49) "Spoil" means overburden and other
materials, excluding topsoil, coal mine waste,
and mined coal, that are excavated during
surface coal mining and reclamation operations.

(50) "Sybstantial Tegal and financial
commitments" means significant investments, that
have been made on the basis of a long-term coal
contract, consisting of actual expenditures of
substantial monies or execution of valid and
binding contracts involving substantial monies
for such things as power plants; railroads; coal
handling, preparation, extraction, and storage
facilities; and other capital-intensive
activities such as:

1. Improvement or modification of coal lands
within, for access to, or in support of surface
coal mining and reclamation operations in the
petitioned area;

2. Acquisition of capital equipment for use
in, for access to, or for use in support of
surface coal mining and reclamation operations
in the petitioned area; and

3. Exploration, wmapping, surveying, and
geological work, as well as expenditures of
engineering and legal fees, associated with the
acquisition of the property or preparation of an
application to conduct surface coal mining and
reclamation operations in the petitioned area.

(b) The costs of acquiring the coal in place
or the right to mine such coal are not
sufficient to constitute a substantial legal and
financial commitment 1in the absence of other
investments as described in paragraph (a) of
this subsection.

(51) “Surface coal mining and .reclamation
operations" is defined in KRS 350.010.

(52) “Surface <coal mining operations" is
defined in KRS 350.010.

(53) "Topsoil" means the A and E soil horizon
layers of the four (4) master soil horizons.

(54) "Transfer, assignment, or sale of permit
rights" means a change in ownership or other
effective control over the right to conduct
surface coal mining operations under a permit
issued by the cabinet.

(55) ‘'"Underground development waste" means
waste coal, shale, claystone, siltstone,
sandstone, limestone, or similar materials that
are extracted from underground workings in
connection with underground mining activities.

(56) "Underground mining activities" means a-

combination of:

(2, Surface operations incident to underground
extraction of coal or in situ processing,
including construction, use,
reclamation of roads, aboveground repair areas,

maintenance, and-

storage areas, processing areas, and
areas; areas . upen which are sited
facilities including hoist and ventilating
ducts; areas utilized for the disposal and
storage of waste; and areas on which materials
incident to underground mining operations are
placed; and

(b) Underground operations such as underground

shipping
support

construction, operation, and vreclamation of
shafts, adits, underground support facilities;
in situ processing; and underground mining,

hauling, storage, and blasting.

(57) "Valid existing rights" means:

(a) Except for haul roads, property rights in
existence on August 3, 1977, that were created
by a legally binding conveyance, lease, contract

or other instrument which authorizes the
applicant to produce coal and the person
proposing to conduct a surface coal mining

operation on the lands either:

1. Had been validly issued or had made a good
faith effort to obtain, on or before August 3,
1977, all state and federal permits necessary to
conduct surface coal mining operations on those
lands, application for the permits being deemed
to constitute good faith efforts to obtain the
permits; or

2. Can demonstrate to the cabinet that the
coal is both needed for, and immediately
adjacent te, an ongoing surface coal mining
operation for which all permits were obtained
prior to August 3, 1977.

(b) For haul roads:

1. A recorded right-of-way, recorded easement,
or a permit for coal haul road recorded as of
August 3, 1977; or

2. Any other road in existence as of August 3,
1977.

(c) Valid existing rights does not mean the
mere expectation of a right to conduct surface
coal mining operations or the right to conduct
underground coal mining.

(58} "Wetland" means land that has a
predominance of hydric soils and that is
inundated or saturated by surface or groundwater
at a frequency and duration sufficient to
support, and that under nermal circumstances
does support, a prevalence of hydrophytic
vegetation typically adapted for life in
saturated soil conditions.

{a) “Hydric soil" means soil that, in its
undrained condition, is saturated, flooded, or
ponded long enough during a growing season to
develop an anaerobic condition that supports the

growth and regeneration of hydrophytic
vegetation.
{b) "Hydrophytic vegetation" means a plant

growing in:

1. Water; or

2. A substrate that is at least periodically
deficient in oxygen during a growing season as a
result of excessive water content.

FRANK DICKERSON, Commissioner
JOHN F. NICHOLS, JR., Secretary
APPROVED BY AGENCY: November 25, 1991
FILED WITH LRC: November 27, 1991 at 3 p.m.
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STATEMENT OF EMERGENCY
806 KAR 17:066E

This emergency administrative regulation
prescribes minimum standards for Medicare
supplement insurance policies. Pursuant to 42
USC 1395ss, as amended by the Omnibus Budget
Reconciliation Act of 1990 (PL 101-508), states
are required to adopt new vreguiations for
minimum  standards for Medicare supplement
insurance. The federal Taws in question are
already in effect and insurers need immediate
guidance concerning compliance with these laws.
This is particularly true in light of the fact
that many policies are purchased on a calendar
year basis and the beginning of the calendar
year is in the very near future. Therefore, an
emergency administrative regulation under KRS
13A.190 is necessary to provide guidelines for
review of Medicare supplement insurance policies
by the Department of Insurance. This emergency
regulation will be replaced by an ordinary
administrative regulation. The ordinary
administrative regulation was filed with the
Administrative Regulations Compiler on December
2, 1991.

WALLACE G. WILKINSON, Governor
ELIZABETH P. WRIGHT, Commissioner
THEODORE T. COLLEY, Secretary

PUBLIC PROTECTION AND REGULATION CABINET
Department of Insurance

806 KAR 17:066E. Medicare supplement insurance
policies.

RELATES TO: KRS 304.12-020, 304.14-500 to
304.14-550, 304.17-305, 304.17-318, 304.18-036,
304.18-095, 304.18-110, 304.32-157, 304.32-165,

304.32-270, 304.38-193, 304.38-196, 304.38-200

STATUTQRY AUTHORITY: KRS 304.2-110,
304.14.510, 304.32-250, 304.38-150

EFFECTIVE: December 6, 1991

NECESSITY AND FUNCTION: KRS 304.2-110 provides
that the Commissioner of Insurance may make
reasonable regulations necessary for or as an
aid to the effectuation of any provision of the
Kentucky Insurance Code. KRS 304.14-510 provides

that the Commissioner of Insurance may make
reasonable  regulations establishing minimum
standards for Medicare supplement insurance
policies. KRS 304.32-250 provides that the

Commissioner of Insurance may make reascnable
regulations which he deems necessary for the
proper administration of KRS 304.32. KRS
304.38-150 provides that the Commissioner of
Insurance may make reasonable regulations which
he deems necessary for the proper administration
of KRS Chapter 304.38. This
establishes mwinimum standards for
supplement insurance policies.

Medicare

Section 1. Definitions.
this regulation:

{1) "Applicant" means:

(a) In the case of an individual
supplement policy, the person who
contract for insurance benefits; and

{b} In the case of a group Medicare supplement
policy, the proposed certificate holder.

(2) “Certificate" means any certificate
delivered to or issued under a group Medicare
supplement policyl, which certificate has been
delivered or issued for delivery in this state].

For the purposes of

Medicare
seeks to

reguiation

(3) "Certificate form" means the form on which
the certificate is delivered or issued for
delivery by the insurer.

4) (33 "Commissioner” means the
Commissioner of the Kentucky Department of
Insurance.

£5)  [(4)]

"Insurance. policy" means an
insurance policy, a subscriber contract issued
by a nnonprofit hospital, medical-surgical,
dental, and health service corporation, and an
enrollee contract issued by a health maintenance
organization.

(6) "Issuer" includes insurance companies,
fraternal benefit societies, health care service
plans, health maintenance organizations, and any
other entity delivery or issuing for delivery in
this state Medicare supplement polices or

certificates.

(7) "Medicare" means the "Health Insurance for
the Aged Act.” "Title XVIII of the Sccial
Security Amendments of 1965, " as then
constituted or later amended. :

{8) [(5)] "Medicare supplement policy" means a

group or individual policy of insurance, a
subscriber contract issued by a nonprofit
hospital, medical-surgical, dental, and health
service corporation, or an enrollee contract

issued by a health maintenance organization,
other than as policy issued pursuant to a
contract under Section 1876 or Section 1833 of
the federal Social Security Act (42 USC Section
1395 et.seq.) or an issued policy vunder a
demonstration project authorized pursuant to
amendments to the federal Social Security Act.
which is advertised, marketed, or designed
primarily as a supplement to reimbursements
under Medicare for the hospital, medical, or
surgical expenses of persons eligible for
Medicare by reason of age.

{9) "Policy form" means the form on which the
policy is delivered or issued for delivery by
the issuer.

Section 2. Purpose, Applicability, and Scope.
(1) The purpose of this regulation is to provide
for the reasonable standardization of coverages
and simplification of terms and benefits of
Medicare supplement policies, to facilitate
public understanding and comparisen of such
policies, to eliminate provisions contained in
such policies which may be misieading or
confusing 1in connection with the purchase of
such policies or in connecticon with the
settlement of claims, and to provide for full
disciosure in the sale of health insurance
coverages to persons eligible for Medicare by
reason of age.

(2) Except as otherwise specifically provided
in Sections 311 and 12 [8 and 91 of this
regulation, this regulation shall apply to:

{a) AT1 Medicare supplement policies delivered
or issued for delivery in this state on or after
the effective date of this regulation; and

{b) A1l certificates issued under group
Medicare supplement policies, which certificates
have been delivered or issuved for delivery in
this state.

{3) This regulation_shall not apply to a
policy or contract of one (1) or more emplovers
gr_labor organizations. or of the trustees of a
fund established by one (1} gr more employers or
labor organizations. or combination thereof, for
employees or former emplovees. or a combinaktion
thereof, or for members or former members. or a
combination thereof. of the labor organizations.
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Section 3. Policy Definitions and Terms. No
[insurance]l policy or certificate shall be

advertised, solicited. or issued for delivery in
Kentucky as a Medicare supplement policy or

certificate unless the policy or certificate
contains [subject to this regulation shall
contain] terms or definitions which [do not]

conform to those in this section.

(1) "Accident," "accidental injury," or
“"accidental means' shall be defined to employ
"result" Tlanguage and shall not include words
which establish an accidental means test or use

words such as ‘'external, violent, visible
wounds" or similar words of description or
characterization.

(a) The definition shall not be more

restrictive than the following: *injury or
injuries for which benefits are provided means
accidental bodily injury sustained by the
injured person which is a direct result of an
accident, independent of disease or bodily
infirmity or any other cause, and occurs while
insurance coverage is in force."

(b) Such definition may provide that injury
shall not include injuries for which benefits
are provided or available under any workers'
compensation, employer's liability, or similar
Taw, or motor vehicle no-fault insurance plan,
unless such a definition is prohibited by law.

(2) "Benefit period," or "Medicare benefit
period," shall not ©be defined as wmore
restrictive than as that defined in the Medicare
program.

{(3) "Convalescent nursing home," "extended
care facility," or "skilled nursing facility"
shall not be defined more restrictively than as

defined in the Medicare program. [in relation to
its status, facilities, and available resources.]

[(a) A definition of such home or facility
shall not be more restrictive than one requiring
that it:]

[1. Be operated pursuant to law;]

[2. Be approved for payment
benefits or be qualified to
approval, if so requested;]

[3. Be primarily engaged in providing, in
addition - to room and board accommodations,
skilled nursing care under the supervision of a
duly Ticensed physician;]

[4. Provide continuous twenty-four (24) hours
a day nursing service by or under the
supervision of a registered graduate
professional nurse (R.N.); and]

[5. Maintain a daily medical
patient.]

[(b) The definition of such home or facility
may provide that such term not be inclusive of:]

[1. Any home, facility, or part thereof used
primarily for rest;]

[2. A home or facility for the aged or for the
care of drug addicts or alcoholics; or]

[3. A home or facility used primarily for the
care and treatment of mental diseases or
disorders, or custodial or educational care.]

(4) "Health care expenses" means expenses of
health maintenance organizations associated with
the delivery of health care services, which
expenses are analogous to incurred losses of
insurers.

(a) These [Such] expenses shall not include:

. [(a)] Home office and overhead costs;

of Medicare
receive such

record of each

[

2. [{b)] Advertising costs;
3. [(c)] Commissions and other costs of
acquiring insurance business;

xN

. [(d)] Taxes;:

l

[(e)] Capital costs;
. [(f)] Administrative costs; and [or]
. [(g)] Claims processing costs.

(5) "Hospital" may be defined in relation to
its status, facilities, and available services
or to reflect its accreditation by the Joint
Commission on Accreditation of Hospitals, but

e

“shall not be defined more restrictively than as

defined in the Medicare program.

[(a) The definition of the term "hospital®
shall not be more restrictive than one requiring
that the hospital:]

[1. Be an institution
Taw;]

[2. Be primarily and continuously engaged in
providing or operating, either on its premises
or in facilities available to the hospital on a
prearranged basis and under the supervision of a
staff of duly licensed physicians, medical,
diagnostic, and major surgical facilities for
the medical care and treatment of sick or
injured persons on an inpatient basis for which
charges made; and]

[3. Provide twenty-four (24) hour nursing
service by or under the supervision of
registered graduate professional nurses (R.N.s).]

[(b) The definition of the term "hospital" may
state that such term shall not include:]

[1. Convalescent homes, convalescent, rest, or
nursing facilities;]

[2. Facilities primarily affording custedial,
educational, or rehabilitory care;]

[3. Facilities for the aged, drug addicts, or
alcoholics; or]

[4. Any military or veterans hospital or
soldiers home or any hospital contracted for or
operated by any national government or agency
thereof for the treatment of members or
ex-members of the armed forces, except for
services rendered on an emergency basis where a
lTegal Tiability exists for charges made to the
individual for such services.]

(6) "Medicare" shall be defined in the policy
and certificate. Medicare may be substantially
defined as "the Health Insurance for the Aged
Act, Title XVIII of the Social Security
Amendments of 1965 as then constituted or Tlater
amended,” or Title I, Part I of P.L. 89-97, as
enacted by the 89th Congress of the United
States of America and properly known as the
Health 1Insurance for the Aged Act, as then
constituted and any Tlater amendments or
substitutes thereof, or words of similar import.

(7) "Medicare eligible expenses" shall mean
[health care] expenses of the kinds covered by
Medicare, to the extent recognized as reasonable
and medically necessary by Medicare. [Payment of
benefits by insurers for Medicare eligible
expenses may be conditioned upon the same or
Tess restrictive payment conditions, including
determinations of medical necessity as are
applicable to Medicare claims.]

[(8) "Mental or nervous disorders"™ shall not
be defined more restrictively than a definition
including neurosis, psychoneurosis, psychopathy,
psychosis, or mental or emotional disease or
disorder of any kind.]

[{(9) "Nurses" may be defined so that the
description of nurse is restricted to a type of
nurse, such as a registered graduate
professional nurse (R.N.), a licensed practical
nurse (L.P.N.), or a licensed vocational nurse
(L.V.N.). If the words "nurse," "trained nurse,"
or "registered nurse," are used without specific
instruction, then the use of such terms requires

operated pursuant to
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the insurer to recognize the services of any
individual who qualified under such terminology
in accordance with the statutes and regulations
administered by the Kentucky Board of Nursing.]

{8} [(10)]1 "Physician" shall not [may] be
defined more restrictively than as defined in
the Medicare program. [by including the words
such as "duly qualjfied physician" or ‘'duly
licensed physician." The wuse of such terms
requires an insurer to recognize and to accept,
to the extent of its obligations under the
contract, all providers of medial care and
treatment when such services are within the
scope of the provider's Tlicensed authority and
are provided pursuant to applicable laws.]

(9) [(11)] "Sickness" shall not be defined to
be more restrictive than the following:
"sickness means illness [sickness] or disease of
an insured person which first manifests itself
after the effective date of insurance and while
the insurance is in force." The definition may
be further modified to exclude sicknesses or
diseases for which benefits are provided under
any workers' compensation, occupational disease,
or employer's liability, or similar law.

Section 4. [Prohibited] Policy Provisions. (1)
Except for permitted preexisting condition
clauses as described in Sections 5(1)(a) and
6(1)(a) of this regulation., no  policy or
certificate may be advertised, solicited or
issued for delivery in this state as a Medicare

[(f) Treatment provided in a governmental

hospital; benefits provided under Medicare or
other governmental program (except Medicaid),
any state or federal workers®' compensation,

employer's Tliability for occupational disease,
or any motor vehicle no-fault insurance Tlaw
(except where prohibited by Tlaw); services
rendered by employees " of hospitals,
laboratories, or other- institutions; services
performed by a member of the covered person's
immediate family and services for which no
charge is normally made in the absence of
insurance;]}
{(g) Dental care or treatment;]

[(h) Eye glasses, hearing aids, and
examination for the prescription or fitting
thereof;]

[{(1) Rest cures, custodial care,
transportation, and routine physical

examinations; or]
[(j) Territorial
United States.]
[However, Medicare supplement policies shall
not contain, when issued, Tlimitations or
exclusions of the type enumerated in paragraphs
(a), (e), (i), or {(j) of this subsection that
are more restrictive than those of Medicare.
Medicare  supplement policies may exclude
coverage for any expense to the extent of any
benefit available to the insured under Medicare.]
(3) A [No]l -Medicare supplement policy or
certificate shall not [may] use waivers to

lTimitations outside the

supplement policy if such policy or certificate
contains limitations or exclusions on__coverage

that are more restrictive than those of Medicare.

{2) '[(1)] A Medicare supplement policy shall
not contain a probationary or elimination period.

[(2) No insurance policy may be advertised,
solicited, or issued for delivery in this state
as a Medicare supplement policy if such policy
limits or excludes coverage by type of illness,
or accident, treatment, or medical condition,
except as follows:]

[(a) Foot care in
calluses, flat feet,
chronic foot strain,
of the feet;]

[{b) Mental or emotional disorders, alcoholism
and drug addiction, unless coverage for such
conditions is purchased as an option;]

[(c) Illness, treatment, or medical condition
arising out of:]

[1. War or act of war (whether declared or
undeclared); participation in a felony, riot, or
insurrection; service in the armed forces or
units auxiliary thereto;]

[2. Suicide (sane or insane), attempted
suicide, or intentionally self-inflicted injury;
or]

[3. Aviation.]

[(d) Cosmetic surgery, except that cosmetic
surgery shall not include reconstructive surgery
when such service is incidental to or follows
surgery resulting from trauma, infection, or
other diseases of the involved body part;]

[{(e) Care in connection with the detection and
correction of manual or mechanical means of
structural imbalance, distortion, or subluxation
in the human body for purposes of removing nerve
interference and the effect thereof, or such
interference is the result of or related to
distortion, misalignment, or subluxation of or
in the vertebral column, except that such
coverage must be provided to the extent required
by Taw;]

connection with corns,
fallen arches, weak feet,
or symptomatic complaints

excliude, Timit, or reduce coverage or benefits
for specifically named or described preexisting
diseases or physical conditions. .

[(4) The terms "Medicare supplement,”
"medigap," and words of similar import shall not
be wused wunless the policy is issued in
compliance with KRS 304.14-500 to 304.14-550 and
this regulation.]

{4) [(5)1 No Medicare supplement insurance
policy in force in this state shall contain
benefits which duplicate benefits provided by
Medicare.

[Section 5. Benefit Conversion Requirements.
(1) Effective January 1, 1990, no Medicare
supplement  insurance policy, contract, or

certificate in force in Kentucky shall contain
benefits which duplicate benefits provided by
Medicare.]

[(2) Benefits eliminated by operation of the
Medicare Catastrophic Coverage Act of 1988
transition provisions shall be restored.]

[(3) For Medicare supplement policies subject
to the minimum standards adopted by the states
pursuant to the Medicare Catastrophic Coverage
Act of 1988, the minimum benefits shall be:]

[(a) Coverage of Part A Medicare eligible
expenses for hospitalization to the extent not
covered by Medicare from the 61st day through
the 90th day in any Medicare benefit period.]

[{b) Coverage for either all or none of the
Medicare Part A inpatient deductible amount.]

[(c) Coverage of Part A Medicare eligible
expenses incurred as daily hospital charges
during use of Medicare's Tlifetime hospital

inpatient reserve days.] .

[(d) Upon exhaustion of all Medicare hospital
inpatient  coverage including the Tifetime
reserve days, coverage is ninety (90) percent of
all Medicare Part A eligible expenses for
hospitalization not covered by Medicare subject
to a lifetime maximum benefit of an additional
365 days.]
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[(e) Coverage under Medicare Part A for the
reasonable cost of the first three (3) pints of
blood (or equivalent quantities of packed red
blood cells, as defined under  federal
regulations) unless replaced in accordance with
federal regulations or already paid for under
Part B.]

[(f) Coverage for the coinsurance amount of
Medicare eligible expenses under Part B
regardless of hospital confinement, subject to a
maximum calendar year out of pocket amount equal
to Medicare Part B deductible.]

[(g) Effective January 1, 1990, coverage under
Medicare Part B for the reasonable cost of the
first three (3) pints of blood (or equivalent
quantities of packed red blood cells, as defined
under federal regulations), unless replaced in
accordance with federal regulations or already
paid for under Part A, subject to the Medicare
deductible amount.]

Section 5. [6.] Minimum Benefit Standards. (1)
A [An insurance] policy or certificate shall not
be advertised, solicited, or issued for delivery
in Kentucky as a Medicare supplement policy or
certificate if it does not meet or_exceed the
following -minimum standards. These are minimum
standards and do not preclude the inclusion of
other provisions or benefits which are
consistent with these standards. This section
applies to Medicare supplement policies issued
prior to January 1, 1992.

(2} [(1)] General standards. The following
standards apply to Medicare supplement policies
and certificates and are in addition to all
other requirements of this regulation.

(a) A Medicare suppiement policy or
certificate shall not exclude or 1limit benefits
[deny a claim] for losses incurred more than six
(6) months from the effective date of coverage
because it _involved [for] a preexisting
condition. The policy or certificate shall not
define a preexisting condition more
restrictively than a condition for which medical
advice was given or treatment was recommended by
or received from a physician within six (6)
months before the effective date of coverage.

(b) A Medicare supplement policy or
certificate shall not indemnify against losses
resulting from sickness on a different basis
than losses resulting from accidents.

(c) A Medicare supplement policy or
certificate shall provide that benefits designed
to cover cost sharing amounts under Medicare
will be changed automatically to coincide with
any changes in the applicable Medicare
deductible amount and copayment percentage
factors. Premiums may be modified to correspond
with these [such] changes.

(d) A "noncancellable,” “guaranteed
renewable," or ‘'noncancellable and guaranteed
renewable" Medicare supplement policy shall not:

1. Provide for termination of coverage of a
spouse solely because of the occurrence of an
event specified for termination of coverage of
the insured, other than nonpayment of premium; or

2. Be cancelled or nonrenewed by the insurer
solely on the grounds of deterioration of health.

(e)1. Except as authorized by the
commissioner, an issuer [insurer] shall neither
cancel nor nonrenew a Medicare supplement policy
or certificate for any vreason other than
nonpayment of premium or material
misrepresentation.

2. If a group Medicare supplement

insurance

policy is terminated by the group policyholder
and not replaced as provided in subparagraph 4
of this paragraph, the issuer [insurer] shall
offer certificate holders an individual Medicare
supplement policy. The issuer [insurer] shall

offer the «certificate holder at Tleast the
following choices:

a. An individual Medicare supplement policy
currently offered by the issuer having
comparable benefits to those contained in the
terminated group Medicare supplement policy

{which provides for continuation of the benefits
contained in the group policyl; and

b. An individual Medicare supplement policy
which provides only such benefits as are
required to meet the minimum standards as
defined in Section 6(2) of this regulation.

3. If membership in the group is terminated,
the insurer shall:

a. Offer the certificate holder the conversion
opportunities described in subparagraph 2 of
this paragraph; or

b. Offer the certificate holder -continuation
of coverage under the group policy..

4. If a group Medicare supplement policy is
replaced by another group Medicare  supplement
policy purchased by the same policyholder, the
succeeding insurer shall offer coverage to all
persons covered under the old group policy on
its date of termination. Coverage under the new
group policy shall not result in any exclusion
for preexisting conditions that would have been
covered under the group policy being replaced.

(f) Termination of a Medicare supplement
policy or certificate shall be without prejudice
to any continuous loss which commenced while the
policy was in force, but the extension of
benefits beyond the period during which the
policy was in force may be predicated upon
continuous total disability of the insured,
limited to the duration of the policy benefit
period, if any, or tgo payment of the maximum
benefits.

(2) Minimum benefit standards.

(a) Coverage of Part A Medicare eligible
expenses for hospitalization to the extent not
covered by Medicare from the 61st day through
the 90th day in any Medicare benefit period;

{b) Coverage for either all or none of
Medicare Part A inpatient hospital deductible
amount; .

(c) Coverage of Part A Medicare
expenses incurred as daily hospital
during use of Medicare's Tlifetime
inpatient reserve days;

(d) Upon exhaustion of all Medicare hospital
inpatient coverage including the 1lifetime
reserve days, coverage of ninety (90) percent of
all Medicare Part A eligible expenses for
hospitalization not covered by Medicare subject
to a lifetime maximum benefit of an additional
365 days;

(e) Coverage under Medicare Part A for the
reasonable cost of the first three (3) pints of
blood (or equivalent quantities of packed red
blood cells, as defined under federal
regulations) unless replaced in accordance with
federal regulations or already paid for under
Part B; and

(f) Coverage for the coinsurance amount of
Medicare eligible expenses under Part B
regardless of hospital confinement, subject to a
maximum calendar year out of pocket amount equal
to the Medicare Part B deductible maximum
benefit.

eligible
charges
hospital
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(g) Effective January 1, 1990, coverage under
Medicare Part B for the reasonable cost of the
first three (3) pints of bloed (or equivalent
quantities of packed red blood cells, as defined
under federal reguiations), unless replaced in
accordance with federal regulations or already
paid for under Part A, subject to the Medicare
deductible amount. :

[(4) Medicare eligible expenses. Medicare
eligible expenses shall mean health care
expenses of the kinds covered by Medicare, to
the extent recognized as reasonable by Medicare.
Payment of benefits by insurers for Medicare
eligible expenses may be conditioned upon the
same or less restrictive payment conditions,
including determinations of medical necessity,
as are applicable to Medicare claims.]

Section 6. Benefit Standards for Policies or

certificateholders an individual Medicare
supplement policy which {at the option of the
certificateholder):

2. Provides f{or continuation of the benefit
contained in _the group policy: or

b. Provides for benefits which otherwise meet
the requirements of this subsection.

4, If an individual is a certificate holder in
2 _group Medicare supplement policy and the
individual terminates membership in the group,
the issuer  shall offer continuation and
conversion coverages in _accordance with KRS
304.18-110 and subparagraph 3 of this paragraph.

5. If a group Medicare supplement policy is
replaced by another group Medicare supplement
policy purchased by the same policyholder, the
succeeding issuer shall offer coverage to all
persons covered under the old group policy on
its date of termination. Coverage under the new

Certificates Issued or Delivered on or after

policy shall not result in any exclusion for

January 1. 1992. The following standards are

preexisting conditions that would have been

applicable to all Medicare supplement policies

covered under the group policy being replaced.

or_certificates delivered or issued for delivery

(f) Termination of a Medicare supplement

in_Kentucky on or after January 1. 1992. A

policy or certificate shall be without prejudice

policy or certificate shall not be advertised.

or _any continuous loss which commenced while the

solicited, delivered, or issued for delivery in

policy was in_ force. but the extension of

Kentucky as a Medicare supplement policy or

benefits beyond the period during which the

certificate unless it complies with these

policy was in_ force may be conditioned upon the

benefit standards.
(1) General standards. The following standards

continuous total disability of the insured.
limited to the duration of the policy benefit

apply to Medicare supplement policies and period, if any, or payment of the wmaximum

certificates and are in addition to all_ other benefits.

requirements of this requlation: (g)1. A Medicare supplement policy or
(a) A Medicare supplement policy or certificate shall provide that benefits and

certificate shall not exclude or limit benefits

premiums under the policy or certificate shall

for Tlosses incurred more than six (6) wmonths be_suspended at the request of the policvholder
from_the effective date of coverage because it or certificateholder for the period (not to
involved a preexisting condition. The policy or exceed_ twenty-four (24) months) in which the
certificate shall not define a preexisting policvholder or certificateholder has applied

condition more restrictively than a condition

for and is determined to be entitled to medical

for which medical advice was given or treatment
was recommended by or received from a physician

assistance under Title XIX of the Social
Security Act, but only if the policvholder or

within six (6) months before the effective date

certificateholder notifies the issuer of such

of coverage. policy or certificate within_ ninetv (90) days
(b} A Medicare supplement policy or after the date the individual becomes entitled

certificate shall not indemnify against losses

to__such assistance. Upon receipt of timely

resylting from sickness on a different basis

notice, the issuer _ shall return  to  the

than losses resulting from_accidents. and shall

policyholder or certificateholder that portion

not contain a probationary or elimination period.

of the premium attributable %to the period of

(¢} A Medicare supplement policy or

Medicaid eligibility. subject to adjustment for

certificate shall _provide that benefits designed

paid claims.

to cover cost-sharing smounts under Medicare

2. If the suspension occurs and if the

shall be changed automatically to coincide with

policyholder or certificateholder loses

any changes in the applicablie Medicare

entitlement to medical assistance. the policy or

deductible amount and copayment _ percentage

certificate shall be automatically reinstituted

factors. Premiums may be modified to correspond

(effective as of the date of termination of the

with such changes.
(d) A Medicare supplement policgy or
certificate shall not provide for termination of

entitlement to medical assistance) as of the
termination of the entitlement if the
policvholder or certicateholder provides notice

coverage of a2 spouse spolely because of the

of loss of the entitlement within ninety (90}

occurrence of an event specified for termination

days after the date of the Toss and pays the

of coverage of the insured other than the

premium attributable to the period, effective as

nonpayment of premium.
{e}) Each Medicare supplement policy shall be

of the date of termination of the entitlement.
3. Reinstitution of coverages:

guaranteed renewable:; and
1. The issuer shall not cancel or nonrenew the

(i) Shall not provide for any waiting period
with _respect to treatment of preexisting

policy solely on the ground of health status of

conditions;

the individual: and
2. The issuver shall not_ cancel or nonrenew the

(ii) Shall provide for coverage which is
substantially eguivalent to coverage in_effect

policy for any reason other than nonpayment of

before the date of suspension: and

premium or material misrepresentation.
3. If the Medicare supplement policy is

terminated by the group policyholder and is not

(i1i) Shall provide for <classification of
premiums on terms at Jeast as favorable to the
policvholder or certificateholder as the premium

replaced as provided under subparagraph 5 of

classification terms that would have applied to

this paragraph. the issuer shall offer

the policyholder or certificateholder had the

Volume 18, Number 7 — Januvary 1, 1992



ADMINISTRATIVE REGISTER - 2149

coverage not been_suspended.
(2) Standards for basic ('"core") benefits

outpatient prescription_drug charges, after a
$250 calendar year deductible to a maximum of

common_to all benefit plans. Every issuer_shall

$3.000 in benefits received by the insured per

make available a policy or certificate including

calendar year, to the extent not covered by

only the following basic "core" package of

Medicare.

benefits to_ each prospective insured. An_issuer
may make available to prospective insureds any

(h) Medically necessary emergency care in a
foreign country: coverage to the extent not

of the other Medicare supplement insurance

covered by Medicare for eighty (80) percent of

benefit plans in_ addition to the basic "core"

the billed charges for Medicare—eligible

package. but not in ljeu thereof.
(a) Coverage of Part A Medicare eligible

expenses _ for medically _necessary emergency
hospital, physician and medical care received in

expenses for hospitalization to the extent not

a foreign country, which care would have been

covered by Medicare from the 61st day through

covered by Medicare if provided in_ the United

the 90th day in any Medicare benefit period;
(b) Coverage of Part A Medicare eligible

States and which care began during the first
sixty (60) consecutive days of each trip outside

expenses incurred for hospitalization to the

the United States, subject to a calendar year

extent not covered by Medicare for each Medicare deductible of $250, and a lifetime maximum
lifetime inpatient reserve day used: benefit of $50,000. For purposes of this

(c) Upon exhaustion of the Medicare hospital

benefit, "emergency care" shall mean care needed

inpatient  coverage including the lifetime
reserve days, coverage of the Medicare Part A

immediately because of an injury or an illness
of sudden _and unexpected onset.

eligible expenses for hospitalization paid at
the diagnostic related group (DRG) day outlier

(i) Preventive medical care benefit: coverage
for the following preventive health services:

per _diem or other appropriate standard of
payment, subject to a lifetime maximum benefit

1. An_annual clinical preventive medical
history and physical examination that may

of an additional 365 days;
(d) Coverage under Medicare Parts A and B for

include tests and services from subparagraph 2
of this paragraph and patient education to

the reasonable cost of the first three (3) pints

address preventive health care measures.

of _blood (or equivalent quantities of packed red
blood cells, as defined under federal

2. Any one (1) or a combination of the
following preventive screening tests or

requlations) unless replaced in accordance with

preventive services. the frequency of which is

federal regulations: and
(e) Coverage for the coinsurance amount of
Medicare eligible expenses under Part B

considered medically appropriate:
a. Fecal occult blood test and/or digital
rectal examination:

regardless of hospital confinement, subject to
the Medicare Part B deductible.
(3) Standards for additional benefits. The

b. Mammogram;
c. Dipstick urinalysis for
bacteriuria and proteinauriaj

hematuria,

following additional benefits shall be included
in Medicare supplement benefit Plans "B" through
"J" only as provided by Section 7 of this
regulation.

(a) Medicare Part A deductible: coverage for
all of the Medicare Part A inpatient hospital
deductible amount per benefit period:

(b) Skilled nursing facility care:
for the actual billed

coverage
charges up to the

d. Pure tone (air only) hearing_ screening
test, administered or ordered by a physician;

e. Serum cholesterol screening (every five (5}
years):

f. Thyroid function test:; or

g. Diabetes screening.

3. Influenza _vaccine administered at any
appropriate time during the year and tetanus and
diptheria booster (every ten (10) years).

coinsurance amount from the 21st day through the 4. Any other tests or preventive measure
100th day in a Medicare benefit period for determined appropriate by the attending
posthospital skilled nursing facility care  physician.

eligible under Medicare Part A:
(c) Medicare Part B deductible: coverage for

Reimbursement shall be for the actual charges
up_ to 100 percent of the Medicare—approved

all of the Medicare Part B deductible amount per

amount for each service, as if Medicare were to

calendar year regardless of hospital confinement: cover the service as identified in American
(d) Eighty (80) percent of the Medicare Part B Medical Association Current Procedural
excess charges: coverage for eighty (80) percent Terminology (AMA CPT) codes, to a maximum of

of the difference between the actual Medicare

$120 annually under this benefit. This benefit

Part B charges as billed, not to exceed any shall not include payment for any procedure
charge limitation_established by the Medicare covered by Medicare.

program or state law, and the Medicare-approved (i) __At-home recovery benefit: coverage for
Part B charge; services to provide short—term, at-home

(e) 100 percent of the Medicare Part B excess

assistance with activities of daily living for

charges: coverage for all of the difference those recovering from an illness, injury, or
between the actual Medicare Part B charge as surgery.
billed. not to exceed any charge limitation 1. For purposes of this benefit, the following

established by the Medicare program or state

definitions shall apply:

law, and the Medicare—approved Part B charge:

a. "Activities of daily living" include, but

(f) Basic outpatient prescription drug are not limited to bathing, dressing. personal
benefit: coverage for fifty (50) percent of hygiene, transferring, eating, ambulating,
outpatient prescription drug charges, after a assistance with drugs that are normally
$250 calendar year deductible, to a maximum of self-administered, and changing bandages or

$1.250 in_ benefits received by the insured per
calendar year, to the extent not covered by

other dressings.
b. "Care provider" means a duly qualified or

Medicare. licensed home health aide/homemaker, personal
(g) _Extended outpatient prescription__drug care aide or nurse provided through a licensed
benefit: coverage for fifty (50) percent of home health care agency or referred by a
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licensed referral agency or licensed nurses (2) _Groups., packages, or combinations of
registry. Medicare supplement benefits other than those
c. "Home" shall mean anv place used by the listed in this section shall not be offered for

insured as a place of residence. provided that

sale in this state. except as may be permitted

such place would qualify as a residence for home
health care services covered by Medicare. A

in Sections 6(3)(k) and 8 of this regulation.
(3)__ Benefit plans shall be uniform in

hospital or skilled nursing facility shall not

structyre, language, designation., and formai to

be considered the insured's place of residence.
d. "At-home recovery visit" means the period
of a visit reguired to provide at-home recovery

the standard benefit Plans "A"™ through "J"
listed in _this subsection and conform to the
definitions in_Section 8 of this regulation.

care, without Timit on the duration of the

Each_benefit shall be structured in accordance

visit, except each consecutive four (4) hours in

with_the format provided in Section 6(2) and (3)

a_ twenty-four (24) hour period of services

of this requlation and 1ist the benefits in the

provided by a care provider is one (1) visit.
2. Coverage requirements and limitations:
a. At-home recovery services provided must be

order shown in this subsection. For purposes of
this section, "structure, language, and format"
means style, arrangement and overall content of

primarily services which assist in activities of

a benefit.

daily living.
b. The insured's attending physician must
certify that the specific type and frequency of

(4) An_issuer may_use, 1in_addition to the
benefit plan designations reguired in_ subsection
{3) of this section, other designations to the

at-home_recovery services are necessary because

extent permitted by law.

of 3 condition for which a home care plan of

(5) Make-up of benefit plans:

treatment was approved by Medicare.
c. Coverage is limited to:
(i) No more than the number and type of

{a) Standardized Medicare supplement benefit
Plan_"A" shall be limited to the basic ("core")
benefits common to all benefit plans, as defined

at—-home recovery visits certified as necessary

in Section 6(2) of this regulation.

by the insured's attending physician. The total

(b) Standardized Medicare supplement benafit

number _of at-home recovery visits shall not
exceed the number of Medicare—approved home
health care visits under a Medicare-approved

Plan "B" shall include only the following: the
core benefit as defined in Section 6(2) of this
requlation, plus the Medicare Part A deductible

home care_plan of treatment.
(ii) The actual charges for each visit up to a

as _defined in Section 6(3)(a) of this regulation.
{c) Standardized Medicare supplement benefit

maximum reimbursement of forty (40) dollars per

Plan_"C" shall include only the following: the

visit,
(iii) $1.600 per calendar year.
(iv) Seven (7) visits in any one (1) week.
(v) Care furnished on a visiting basis in the

core benefit as defined in Section 6(2) of this
regulation, plus the Medicare Part A deductible,
skilled nursing facility care, Medicare Part B
deductible, and medically necessary emergency

insured's home.
(vi) Services provided by a care provider as

care _in_a foreign country as defined in Section
6(3)(a), (b), (c), and (h) of this regulation,

defined in this section.
(vii) At-home recovery visits
insured is __covered under the

while the

policy _or -

respectively.
(d) Standardized Medicare supplement benefit
Plan "D" shall include only the following: the

certificate and not otherwise excluded.
(viii) At-home recovery visits received during

core_benefit as defined in Section 6(2) of this
regulation, plus the Medicare Part A deductible,

the period the insured is receiving

skilled nursing facility care, medically

Medicare-approved home care services or no more
than eight (8) weeks after the service date of

necessary emergency care in_a foreign country,
and the at-home recovery benefit as defined in

the _last Medicare-approved home health care

Section 6(3)(a), (b), (h), and (j) of this

visit.
3. Coverage is excluded for:
a. Home care visits paid for by Medicare or

reqgulation, respectively.
{e) Standardized Medicare supplement benefit
Plan "E" shall include only the following: the

other government programs; and

core benefit as defined in Section 6(2) of this

b. Care provided by family members, unpaid regulation, plus the Medicare Part A deductible,
volunteers, _or providers who are not care skilled nursing facility care, medically
providers. necessary emergency care in_a foreign country,

(k) New or innovative benefits: an issuer may,

and _preventive medical care as defined in

with the prior approval of the commissioner,

Section 6(3)(a). (b). (h). and (3) of this

offer polices or certificates with new or

regulation, respectively.

innovative benefits in addition to the benefits

(f) Standardized Medicare supplement benefit

provided in a _policy or certificate that

Plan "F" shall include only the following: the

otherwise complies with the applicable core benefit as defined in Section 6(2) of this
standards. New or _innovative benefits may requlation, plus the Medicare Part A deductible,
include benefits that are appropriate to the skilled nursing facility care, the Part B
Medicare supplement insurance, new or deductible, 100 percent of the Medicare Part B
innovative, not otherwise available, excess charges. and medically necessary

emergency care in a foreign_country as defined

consistent with the goal of a simplification of

in_ Section 6(3)(a), (b), (¢)., (f), and (h) of

Medicare supplement policies.

Section 7. Standard _ Medicare Supplement

this regulation, respectively.
(g) _Standardized Medicare supplement benefit
Plan_"G" _shall include only the following: the

Benefit _ Plans. (1Y) An__ issuer shall make
available to each prospective policyholder and

core benefit as defined in Section 6(2) of this
regulation, plus the Medicare Part A deductible,

certificateholder a policy form or certificate

skilled nursing facility care. eighty (80)

form containing_only the basic "core" benefits,

percent_of the Medicare Part B excess charages,

as defined in Section 6(2) of this requlation.

medically necessary emergency care in a foreign
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country, and the at-home recovery benefit as

to of fer a Medicare select policy or

defined in_Section 6(3)(a), (b), (d), (h), and

certificate, pursuant to this section and

(i) of this requiation, respectively.
(h) Standardized Medicare supplement benefit

Section 4358 of the Omnibus Budget
Reconciliation Act (O0BRA) of 1990, if the

Plan "H" shall consist of only the following:
the core benefit as defined in_ Section 6(2) of

commissioner finds that the issuer has satisfied
all of the requirements of this requlation.

this regulation, plus the Medicare Part A

(4) A Medicare select issuer shall not issue a

deductible, skilled nursing facility care, basic

Medicare select policy or certificate in_this

prescription drug benefit, and medically

state until its plan of operation has been

necessary emergency care_in a foreign country as
defined in Section 6(3)(a), (b), (f), and (h) of

approved by the commissioner.
(5) A Medicare select issuer shall file a

this requlation, respectively.
(i) Standardized Medicare supplement benefit

proposed plan of operation with the commissioner
in a format prescribed by the commissioner. The

Plan "I" shall consist of only the following:

plan of operation shall contain at Teast the

the core benefit as defined in Section 6(2) of

following information:

this regulation, plus the Medicare Part A

(a) Evidence that all covered services that

deductible, skilled nursing facility care, 100
percent of the Medicare Part B excess charges.

" are_subject to restricted network provisions are

available and accessible through network

basic prescription drug  benefit, medically

providers. including a demonstration that:

necessary emergency care in_a foreign country,

1. Covered services can be provided by network

and at-home recovery benefit as defined 1in providers with reasonable promptness with
Section 6(3)(a), (b}, (e)., (f}, (h)., and (j) of respect to geogqraphic location, hours of

this regulation, respectively.
(i)} Standardized Medicare supplement benefit

operation, and after-hour care. The hours of
operation and availability of after-hour care

Plan "J" shall consist of only the following:

shall reflect usual practice in the local area.

the core benefit as defined in_ Section 6(2) of

Geographic availability shall reflect the usual

this requlation, plus the Medicare part A

travel times within the community.

deductible, skilled nursing facility care,

2. The number of network providers in_the

Medicare Part B deductible, 100 percent of the

service area is sufficient, with respect to

Medicare Part ‘B excess _ charges, extended

current and expected policyholders, either:

prescription drug benefit, wmedically necessary

2. To deliver adequately all services that are

emergency care in_a foreign country, preventive

subject to a restricted network provision; or

medical care. and at-home recovery benefit as

b. To make appropriate referrals.

defined in Section 6(3)(a), (b)., (c). (e). (q),

3. There are_written agreements with network

(h), (i), and (3) of this requlation,

providers describing specific responsibilities.

respectively.

Section 8. Medicare Select Policies and

4. FEmergency care is available twenty-four
(24) hours per day and seven (7) days per week.
5. In the case of covered services that are

Certificates. (1)(a) This section shall apply to

subject to a restricted network provision and

Medicare select policies and certificates, as

are provided on a prepaid basis, there are

defined in this section.
{b) No policy or certificate may be advertised

written agreements with network providers
prohibiting the providers from billing or

as_a Medicare select policy or certificate

otherwise seeking reimbursement from or recourse

unless it meets the requirements of this section.

against any individual jnsured under a Medicare

(2) For the purpose of this section:
(a) "Complaint" means any dissatisfaction

select policy or certificate. This paragraph
shall not apply to supplemental charges or

expressed by an_individual concerning a Medicare

coinsurance amounts as stated in the Medicare

select issuer or its network providers.
(b) "Grievance" means dissatisfaction

select policy or certificate.
(b) A statement or map providing a

clear

expressed in writing by an individual insured

description of the service area.

under a Medicare select policy or certificate

(c) A description of the grievance procedure

with the administration, claims practices. or

to be utilized.

provision__of services concerning a Medicare

(d) A description of the quality assurance

select issuer or its network providers.
(c) "Medicare select issuer" means an_issuer

program, including:
1. The formal organizational structure:

offering, or seeking to offer, a Medicare select

2. The written criteria for _selection,

policy or certificate.
{d) ‘'"Medicare select policy" or "Medicare

retention and removal of network providers: and
3. The procedures for evaluating quality of

select certificate" means respectively a

care provided by network providers, and the

Medicare supplement policy or certificate that

process to initiate corrective action when

contains restricted network provisions.
(e) "Network provider" wmeans a provider of

warranted.
(e) A list_and description, by specialty, of

health care, or a group of providers of health

the network providers.

care, which has entered into a written agreement
with the issuer to provide benefits insured

(f) Copies of the written information proposed
to be used by the issuer to comply with

under a Medicare select policy.
(f) "Restricted network_ provision" means_any

paragraph (9) of this subsection.
(g) Any other information requested by the

provision which conditions the payment of

benefits, in whole or in part, on the use of

commissioner.
(6)(a) A Medicare select issuer shall file any

network providers.
(g) "Service area" means the geographic area

approved by the commissioner within which an

proposed changes to the plan_ of operation,
except for changes to the 1ist of network
providers, with the commissioner prior to

issyer is authorized to offer a Medicare select
policy.
(3) The commissioner may authorize an issuer

implementing any changes. Any changes shall be
considered approved by the commissioner thirty
(30) days after filing unless specifically
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disapproved by the commissioner.
(b) An updated list of network providers shall

decision-makers who have authority to Tully
investigate the issue and take corrective action.

be filed with the commissioner at least (d) If a grievance is found %to be valid,
quarterly. corrective action shall be taken promptly.

(7) A Medicare select policy or certificate
shall not restrict payment for covered services

{e) All concerned parties shall be notified

about the results of a grievance.

provided by nonnetwork providers if:
(a) The services are for symptoms reguiring

(f) The issuer shall report no later than each
March 31st to the commissioner regarding its

emergency care or_are immediately required for

arievance procedure. The report shall be in a

an_unforeseen illness, injury, or a condition:

format prescribed by the commissioner and shall

and

" (b) It s not reasonable to gbtain these

contain the number of grievances filed in_the
past year and a summary of the subject., nature

services through a network provider.
(8) A Medicare select policy or certificate

and_resolution of such grievances.
(12) At the time of initial purchase. a

shall provide payment for full coverage under

Medicare select issuer shall make available to

the policy for covered services that are not

each applicant for a Medicare select policy or

available through network providers.
(9) A Medicare select issuer shall make full

certificate the opportunity to purchase _any
Medicare supplement policy or certificate

and fair _ disclosure in __writing of  the

otherwise offered by the issuer.

provisions, restrictions., and limitations of the
Medicare select policy or certificate to each

{(13)(a) At the reguest of an
insured under a Medicare select

individual
policy or

applicant. This disclosure shall include at certificate., a Medicare select issuer shall make
least the folilowing: available to the individual insured _ the

(a) An outline of coverage sufficient to opportunity to purchase a Medicare supplement
permit the applicant to compare the coverage and policy or certificate offered by the jissuer
premiums of the Medicare select policy or which has comparable or lesser benefits and
certificate with: which_does not contain a restricted network

1. Other Medicare supplement policies or provision. The issuer shall make these policies

certificates offered by the issuer: and

2. Other Medicare select policies or
certificates.

(b) A description

{including address. phone

or  certificates available without requiring
evidence of dinsurability after the Medicare
supplement policy or_ certificate has been in

force for six (6) months.

number. and hours of operation) of the network {b) For the purpose of this subsection. a
providers. dincluding primary care physicians, Medicare supplement policy or certificate shall
specialty physicians, hospitals, and _ other be considered to have comparable or lesser
providers. benefits unless it contains one (1) or more

(¢) A description of the restricted network significant benefits not included in the

provisions, including payments for coinsurance

Medicare select policy or certificate being

and  deductibles when providers _other than

replaced. For the purposes of this paragraph, a

network providers are utilized.
(d) A description_of coverage for emergency

significant benefit means coverage for the
Medicare Part A deductible, coverage for

and urgently needed care and other

prescription drugs., coverage for at-home

out-of-service area coverage.
(e} A description of limitations on referrals

recovery services, or coverage for Part B excess
charges.

to_ restricted network providers and to other

(14) Medicare select policies and certificates

providers.
(f) A description_of the policyholder's rights

shall provide for continuation of coverage in
the event the Secretary of the United States

to_purchase any other Medicare supplement policy
or certificate otherwise offered by the issuer.
(g) A description of the Medicare select

Department of Health and Human Services
determines that Medicare select policies znd
certificates issued pursuant to this section

issuer's guality assurance program and grievance

should be discontinued due to either the failure

procedure. of the Medicare select program to be
(10) Prior to the sale of a Medicare select reauthorized under law or its suybstantial

policy or certificate, a Medicare select issuer amendment.

shall obtain from the applicant a signed and (a) Each Medicare select issuer shall make

dated form_ _stating that the applicant has available to each individual insured under a

received the information provided pursuant to

Medicare select policy or certificate the

subsection (9) of this section and that the opportunity to purchase any Medicare supplement
applicant understands the restrictions of the policy or certificate offered by the issuer
Medicare select policy or certificate. which has comparable or Jlesser benefits and

(11)_A Medicare select issuer shall have and which does not contain a restricted network

use _procedures for hearing complaints and

resolving written grievances from the

provision. The_ issuer shall make such policies
and certificates available without requiring

subscribers. These procedures shall be aimed at

evidence of insurability.

mutual agreement for settlement and may include

(b) For the purposes of this subsection, a

arbitration procedures.

Medicare supplement policy or certificate shall

(a)_The grievance procedure shall be described be _considered to have comparable or Jesser
in__the policy and certificates and in the benefits unless it contains one (1) or more
outline of coverage. significant benefits not included in _ the

(b) At the time the policy or certificate is Medicare select policy or certificate being

issued, the issuer  shall provide detailed

replaced. For the purposes of this paragraph. a

information to the policyholder describing how a

significant benefit means coverage for the

grievance may be registered with the issuer.
(c} Grievances_shall be considered in a timely
manner and shall be transmitted to appropriate

Medicare Part A deductible, coverage  for
prescription drugs. coverage for at—home
recovery services, or coverage for Part B excess
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charges. .
(15) A Medicare select issuer shall comply
with reasonable requests for data made by state

Section 11. [8.] Loss Ratio Standards and
Refund: or Credit of Premium. (1) Loss ratio
standards. A Medicare supplement policy form or

or federal agencies. including the United States

certificate form shall not be delivered or

Department of Health and Human Services, for the

issued for delivery in Kentucky unless it can be

expected, as estimated [policies shall return to

purpose _of evaluating the Medicare select
program.
Section 9. Open Enrollment. (1) No issuer

shall deny _or condition the issuance _or

policyholders in the form of aggregate benefits
under the policy,] for the entire period for
which rates are computed to provide coverage, to
return to policyholders and certificateholders

effectiveness of any Medicare supplement policy

in_the form of aggregate benefits (not including

or certificate available for sale in_ Kentucky.

anticipated refunds or credits) provided under

nor discriminate in the pricing of a Medicare

the policy form or certificate form:

supplement policy or certificate because of the

1. At least seventy—five (75) percent of the

health status, claims experience, _receipt of
health care. or medical condition of an

adagregate amount of premiums earned in the case
of group policies; or

applicant where an application for such policy

2. At Jeast sixty-five (65) percent of the

or certificate is submitted during the six (6)
month period beginning with the first month in

aggregate amount of premiums earned in the case
of individual policies, calculated on the basis

which an individual {(who is_ sixty-five (65}
vears of age or older) first enrglled for
benefits under Medicare Part B. FEach Medicare

supplement policy and certificate currently
available from  an_ insurer shall  be made

available to all applicants who qualify under
this subsection without regard to age.

(2) Subsection (1) of this section_shall not
be construed as preventing the exclusion of
benefits under a policy., during the first six
(6)_months. based on a preexisting condition for
which the policyholder or certificateholder
received treatment or was otherwise diagnosed
during the six (6) wmonths before it became
effective.

Section 10. [7.] Standards for Claims Payment.
(1) An_issuer shall comply with section

of incurred claims experience or incurred health
care expenses where coverage .is provided by a
health maintenance organization on a service
rather than reimbursement basis, and earned
premiums for such period and in accordance with
accepted actuarial principles and practices. [:]

[(a) At least seventy-five (75) percent of the
aggregate amount of premiums earned in the case
of group policies; and]

{(b) At least sixty (60) percent of the
aggregate amount of premiums earned in the case
of individual policies.]

[(c) A1l filings and rate schedules shall
demonstrate that actual and expected losses in
relation to premiums comply with the
requirements of this section.]

(b) A1l filings of rates and rating schedules
shall __demonstrate that expected claims in

1882(e)(3) of the Social Security Act (as

relation to premiums comply with the

enacted by section 4081(b)(2)(C) of the Omnibus

requirements of this section when combined with

Budget Reconciliation Act of 1987, PL No. actual experience to date. Filings of rate
100-203) by: revisions shall also demonstrate that the

(a) Accepting a notice from a Medicare carrier

anticipated loss ratio over the entire future

on dually assigned claims submitted by

period for which the revised rates are computed

participating physicians and suppliers _as a

to provide coverage can be expected to meet the

claim_for benefits in place of any other claim

appropriate loss ratio standards.

form otherwise required and making a payment
determination on the basis of the information

{c) For purposes of applying subsection (1}(a}
of this section and Section 3(c) of _this

contained in that notice;
(b) Notifying the participating physician or

requlation only. policies issued as a result of
solicitations of individuals through the mails

supplier and the beneficiary of the payment
determination;

(c) Paying the participating_ physician_or

or by mass media advertising (including both
print _and broadcast advertising) shall be deemed
to_be individual policies

supplier directly;

(d) Furnishing, at the time of enrollment,
each enrollee with a card listing the policy
name. number, and a central mailing address to
which notices from a Medicare carrier may be

(2) Refund or credit calculation.

(a) An issuer shall collect and file with the
commissioner by May 31 of each year the data
contained in the reporting form contained in
Appendix A for each type in a standard Medicare

sent:
(e) Paying user fees for claim notices that

supplement benefit plan.
(b) If on_the basis of the experience as

are transmitted electronically or otherwise: and

reported the benchmark ratio since inception

(f) Providing to the Secretary of the United

(ratio 1) exceeds the adjusted experience ratio

States Department of Health and Human_Services,

since inception (ratio 3), then a refund_ of

at least annually, a central mailing address to

credit calculation is required. The refund

which all c¢laims may be sent by Medicare

calculation shall be done on a statewide basis

carriers. [under Section 4081 of the Omnibus
Budget Reconciliation Act of 1987 (PL 100-203).
(1) Every person providing Medicare supplement
policies shall comply with all provisions of
Section 4081 of the Omnibus Budget
Reconciliation Act of 1987 (PL 100-203).]

(2) Compiiance with the requirements set forth
in subsection (1) of this section shall [must]
be certified - onm the Medicare Supplement
Insurance Experience Reporting Form.

for each type in a standard Medicare supplement
benefit plan. For purposes of the refund or
credit calculation, _experience on policies
issued within the reporting year shall be
excluded.

(c) A refund or credit shall be made only when
the benchmark loss ratio exceeds the adjusted
experience loss ratio and the amount to be
refunded or credited exceeds-a de minimis level.
The refund shall include interest from the end
of the calendar year to the date of the refund
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or credit at a rate specified by the Secretary
of the United States Department of Health and
Human Services, but shall not be less than the
average rate of interest for thirteen (13) week
treasury notes. A _ refund or credit against
premiums due shall be made by September 30
following the experience year upon which the
refund or credit is based.

£3) [(2)) Annual filing of premium_rates. An

supplement policies or certificates. No premium
adjustment which would modify the loss ratio
experience under the policy other than the
adjustments described in this subsection should
be made with respect to a policy at any time
other than upon its renewal date or anniversary
date. If an issuer fails to make premium
adjustments acceptable to the commissioner, he
may order premium adjustments, refunds, or

issuer of [Every person providing]l Medicare
supplement policies and certificates issuved

premium_credit deemed necessary to achieve the
loss ratios required by this section. [Premium

before or after January 1, 1992, in this state
shall file annually its rates, rating schedule,
and supporting documentation, including ratios
of incurred losses to earned premiums by [number
of years of] policy duration for approval by the
commissioner __in__accordance with the filing
requirements and procedures prescribed by the
commissioner. The supporting documentation shall
also demonstrate in _accordance with actuarial
standards of practice using reasonable
assumptions that the appropriate Toss ratio
standards can_be expected to be met over the
entire period for which rates are computed. The
demonstration shall exclude active life
reserves. An_ expected third year loss ratio
which is greater than or equal to the applicable
percentage shall be demonstrated for policies or
certificates in force less than three (3) vears.
[demonstrating that it is in compliance with the
foregoing applicable Toss ratic standards and
that the period for which the policy is rated is
reasonable in accordance with accepted actuarial
principles and experience.]

[(3) For the purposes of this section, policy
forms shall be deemed to comply with the Tloss
ratto standards if:]

[(a) For the most recent year, the ratio of
incurred Tosses to earned premiums for policies
or certificates which have been in force for
three (3) years or more is greater than or equal
to the applicable percentages contained in this
section; and]

[(b) The expected Tosses in relation to
premiums over the entire period for which the
policy is rated comply with the requirements of
this section.]

[An expected third year loss ratio which is
greater than or equal to the applicable
percentage shall be demonstrated for policies or
certificates in force Tess than three (3) years.]

{a) [{(4)]1 As soon as practicable prior to the
effective date of enhancements in Medicare

benefits [changes], every issuer of [person
providingl] Medicare supplement policies gor
certificates in Kentucky shall file with the
commissioner, in accordance with applicable
filing procedures:

1. [(a)l Appropriate premium adjustments

necessary to produce loss ratios as [originally]
anticipated for _the current premium for the
applicable Medicare supplement policies or
certificates. [Such] Supporting documents as
necessary to justify the adjustment shall
accompany the filing. An__issuer [Every person
providing Medicare supplement policies to
residents of Kentucky] shall make [such] premium
adjustments as are necessary to produce an
expected loss ratio under the [such]l policies
and certificates as will conform to the minimum
Toss ratio standards for Medicare supplement
policies and which are expected to result in a
loss ratio at Teast as great as that originally
anticipated in the rates used to produce current
premiums by the issuer for [such]l Medicare

adjustments shall be in the form of refunds or
premium credits and shall be made no Tater than
upon renewal if a credit is given, or within
sixty (60) days of the renewal date or
anniversary date if a refund is provided to the
insured or other person paying the premium.
Premium adjustments shall be calculated for the
period commencing with Medicare benefit changes;
and}

(b) Any appropriate riders, endorsements, or
policy forms needed to accomplish the Medicare
supplement policy or certificate [insurance]
modifications necessary to eliminate benefit
duplications with Medicare. These [Any such]
riders, endorsements, or policy forms shall
provide a clear description of the Medicare
supplement insurance benefits provided by the
Medicare supplement policy or certificate.

(4) Public hearings. The commissioner may
conduct a public hearing to gather information
concerning a request by an issuer for an
increase in_a rate for a policy form or
certificate form issued before or after January
1..1992, if the experience of the form for the
previous reporting period is not in compliance
with the applicable loss ratio standard. The
determination of compliance is made without
consideration of any refund or credit for the
reporting period. Public notice of the hearing

shall be furnished in _accordance with KRS
Chapter 304.2.
Section 12. Filing and Approval of Policies

and Certificates and Premium Rates. (1) An
issuer shall not deliver or issue for delivery a
policy or certificate to a resident of this
state unless the policy form or certificate form
has been filed with and approved by the
commissioner in accordance with filing
requirements and procedures prescribed by the
commissioner.

(2) An_issuer shall not use or change premium
rates for a Medicare supplement policy or
certificate unless the rates, rating schedule,
and _supporting documentation have been filed
with and approved by the commissioner in
accordance with the filing requirements and
procedures prescribed by the commissioner.

(3)(a) Except as provided in_ paragraph (b) of
this subsection, an issuer shall not file for
approval more than one (1) form of a policy or
certificate of each type for each standard
Medicare supplement benefit plan.

(b) An issuer may offer, with the approval of
the commissioner, up _to four (4) additional
policy forms or certificate forms of the same
type for the same standard Medicare supplement
benefit plan, one (1) for each of the following
cases;

1. The inclusion of new or innovative benefits:

2. The addition of either direct response or
agent marketing methods:

3. The addition of .either gquaranteed issue or
underwritten coverage: and
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4. The offering_of coverage to individuals
eligible for Medicare by reason of disability.

(c) For the purposes of this section, a "type"
means _an_individual policy. a group policy, an
individual Medicare select policy. or a group
Medicare select policy.

(4)(a) Except as provided in subparagraph 1 of
this paragraph, an issuer shall continue to make
available for purchase any policy form or
certificate form issued after January 1, 1992,
that has been approved by the commissioner. A
policy form or certificate form shall not be
considered to be available for purchase unless
the issuer has actively offered it for sale in
the previgus twelve (12) months.

1. An_issuer may discontinue the availability
of a policy form or certificate form if the
issuer provides to the commissioner in writing
its decision _at least thirty (30) days prior to

used in this state until filed with and approved
by the commissioner.]

[10.] Permitted Compensation
Arrangements. (1) An issuer [insurer] or other
entity may provide commission or other
compensation to an agent or other representative
for the sale of a Medicare supplement policy or
certificate only if the first year commission or
other first year compensation is no more than
200 percent of the commission or other
compensation paid for selling or servicing the
policy or certificate in the second year or
period.

(2) The commission or other compensation
provided in subsequent (renewal) years must be
the same as that provided in the second year or
period and shall [must] be provided for not less
than five (5) [a reasonable number of renewal]

Section 13.

discontinuing the availability of the form_of
the policy or certificate. After receipt of the
notice by the commissioner, the issuer shall no
longer offer for sale the policy form or
certificate form in this state.

2. An issuer that discontinues the
availability of a policy form or certificate
form pursuant to subparagraph 1 of _this
paragraph shall not file for approval a new
policy form or certificate form of the same type

for the same standard Medicare supplement
benefit plan as the discontinued form for a
period of five (5) years after the issuer
provides notice to the commissioner of the

discontinuance. The period of discontinuance may
be reduced if the commissioner determines that a
shorter period is appropriate.

(b) The sale or other transfer of Medicare
supplement business to another issuer shall be
considered a discontinuance for the purposes of
this subsection.

{c) A change in_ the rating structure or
methodology shall be considered a discontinuance
under paragraph (a) of this subsection unless

years.
(3) No issuer or other entity shall provide
compensation to its agents or other producers

and no agent or producer shall receive
compensation greater than the renewal
compensation payable by the replacing issuer

[insurer] on renewal policies or certificates if
an existing policy or certificate is replaced
[unless benefits of the new policy or
certificate are <clearly and substantially
greater than the benefits under the replaced

policy].

(4) For purposes of this section,
"compensation® includes pecuniary or
nonpecuniary remuneration of any kind relating
to the sale or renewal of the policy or
certificate including, but not Timited to,
bonuses, gifts, prizes, awards, and finders'
fees.

Section 14. [11.3 Required Disclosure

Provisions. (1) General rules.

the  issuer complies with the following
requirements:
1. The issuer provides an actuarial

memorandum., in a_ form_ and manner prescribed by
the commissioner, describing the manner in which

the revised rating methodology and resultant
rates differ from the existing rating

(a) Medicare supplement poiicies and
certificates shall include a  renewal or
continuation provision. The Tanguage or

specifications of such provision must be
consistent with the type of insurance policy
jssued. The [Such]l  provision shall be

appropriately captioned and shall appear on the
first page of the policy, and_ shall include any
reservation by the issuer of the right to change

methodology and resultant rates; and
2. The issuer does not subsequently put inte

premiums _and any automatic renewal premium

effect a change of rates or rating factors that
would cause the percentage differential between
the discontinued and subsequent rates as
described in the actuarial memorandum to change.
The commissioner may approve a change to the
differential which is in the public interest.
(5)(a) Except as provided in paragraph (b) of
this subsection, the experience of all policy
forms_or certificate forms of the same type in a
standard Medicare supplement benefit plan shall
be combined for purposes of the refund or credit

calculation prescribed in Section 11 of this
regylation. ‘
(b) Forms assumed under _an assumption

reinsurance agreement shall not be combined with
the experience of other forms for purposes of
the refund or credit calculation.

[Section 9. Filing Requirements for
Out-of-state Group Policies. A1l group Medicare
supplement policies - and all certificates used
under such policies in this state shall not be

increases on_the insured's age.

(b) Except for riders or endorsements by which
the issuer [insurer] effectuates a request made
in writing by the insured, exercises a
specifically reserved right under a Medicare
supplement policy, or is required to reduce or
eliminate benefits to avoid duplication of
Medicare benefits, all riders or endorsements
added to a Medicare supplement policy after the
date of issue or at reinstatement or renewal
which reduce or eliminate benefits or coverage
in the policy shall require a signed acceptance
by the insured. After the date of policy or
certificate issue, any rider or endorsement
which idincreases benefits or coverage with a
concomitant increase in premium during the
policy term shall [must] be agreed to in writing
signed by the insured, unless the benefits are
required by the minimum standards for Medicare
supplement policies, or if the increased
benefits or coverage is required by law. Where a
separate additional premium: is —-charged for
benefits provided in connection with riders or
endorsements, such premium charge shall be set
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forth in the policy.

(c) [A]l Medicare supplement policies or
certificates shall not provide [policy which
provides] for the payment of benefits based on
standards described as "usual and customary,"
"reasonable and customary," or words of similar
import[, shall idnclude a definition of such
terms and an explanation of such terms in its
accompanying outline of coverage].

(d) If a Medicare supplement policy or
certificate contains any Timitations with
respect to preexisting conditions, these [such]
limitations shall [must] appear as a separate
paragraph of the policy and be Tlabeled as
"preexisting condition limitations."

(e) Medicare supplement policies and [or]
certificates shall have a notice prominently
printed on the first page of the policy or
certificate or attached thereto stating in
substance that the policyholder or certificate
holder shall have the right to return the policy
or certificate within at least thirty (30) days
of its delivery and to have the premium refunded
if, after examination of the policy or

certificate, the insured is not satisfied for
any reason.

(f) Issuers of [Insurers issuing] insurance
policies and certificates thereunder covering
accident and sickness and hospital or medical
expenses on an expense incurred or indemnity
basis, other than incidentally, to persons

eligible for Medicare by reason of age shall
provide to these [al11] applicants a Medicare
supplement buyer's guide in the form developed
jointly by the National Association of Insurance
Commissioners and the Health Care Financing
Administration and in a type size no smaller
than twelve (12) point type. Delivery of the
buyer's guide shall be made whether or not the
[such] policies or certificates are advertised,
solicited, or issued as Medicare supplement
policies as defined in this regulation. Delivery
of the buyer's guide shall be made to the
applicant at the time of application and
acknowledgment of receipt of the buyer's guide
shall be obtained by the insurer, except that
direct response issuers [insurers] shall deliver
the buyer's guide to the applicant upon request,
but not Tater than the time the policy is
delivered.

(2) Notice requirements.

(a) As soon as practicable, but no later than
thirty (30) days prior to the annual effective
date of any Medicare benefit changes, an _issuer

C. In addition, such] notice shall:

1. Include a description of revisions to the
Medicare program and a description of each
modification made to the coverage provided under

the Medicare supplement insurance policy or
certificate [contract]; and
2. Inform each policyholder or

certificateholder [covered person] as to when
any premium adjustment is to be made due to
changes in Medicare.

(b) The notice of benefit modifications and
any premium adjustments shall be in outline form
and in clear and simple terms so as to
facilitate comprehension.

(c) The [Such] notices shall not contain or be
accompanied by any solicitation.
(3) Outline of coverage

Medicare supplement policies.

(a) Issuers [Insurers  issuing Medicare
supplement policies or certificates for delivery
in this state] shall provide an outline of
coverage to all applicants at the time
application is presented to the applicant [made]
and, except for direct response issuers
[insurers], shall obtain an acknowledgment of
receipt of the [suchl outline from the applicant.

(b) If an outline of coverage is provided at
the time of application and the Medicare
supplement policy or certificate is issued on a
basis which would require revision of the
outline, a substitute outline of coverage
properly describing the policy or certificate
shall [must] accompany such policy or
certificate when it is delivered and contain the
following statement, in no less than twelve (12)

requirements for

point type immediately above the issuer's
[insurer's] name:
"NOTICE: READ THIS OQOUTLINE OF COVERAGE

CAREFULLY. IT IS NOT IDENTICAL TO THE OUTLINE

OF COVERAGE PROVIDED UPON APPLICATION AND THE

COVERAGE ORIGINALLY APPLIED FOR HAS NOT BEEN

ISSUED."

(c) The outline of coverage provided to
applicants pursuant to this subsection consists
of four (4) parts: a cover page, premium
information, disclosure _ pages, and __ charts
displaying the features of each benefit plan
offered by the issuer. The outline of coverage
shall _be in the language and format prescribed
below in no less than twelve (12) point type.
All Plans A-J shall be shown on the cover page,
and the plan(s) that are offered by the issuer
shall be prominently identified. Premium
information for plans that are offered shall be

[every insurer providing coverage to a resident
of Kentucky under a Medicare supplement- policy]
shall notify its insureds of modifications it
has made to Medicare supplement policies or
certificates. The [Such] notice shall be in a
format acceptable to the commissioner. The [For
the years 1989 and 1990, and if prescription
drugs are covered in 1997, such notice shall be
in the format prescribed in Appendices A, B, and

shown _on the cover page or immediately following
the cover page and shall be prominently
displayed. The premium and mode shall be stated
for _all plans __that are offered to the
prospective applicant. All possible premiums for
the prospective applicant shall be illustrated.
(d) The following items shall be included in
the outline of coverage in the order prescribed
below [shall be in the form prescribed below]:
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COMPILER'S NOTE: The following chart is new and being inserted in this regulation.

(COMPANY NAME)
Qutline of Medicare Supplement Coverage — Cover Fage:
Benefit Plan(s)___ (Insert letter(s) of plan(s) being offered)

Medicare supplement insurance can be sold in only ten standard plans. This chart shows the benefits
included in each plan. Every company must make available Plan "A". Some plans may not be available in
your state.

BASIC BENEFITS: Included in all plans.

Hospitalization: Part A coinsurance plus coverage for 365 additional days after Medicare benefits end.
Medical expenses: Part B coinsurance (20% of Medicare-approved expenses).

Blood: First three pints of blood each year.

A B c D E F G H I J

Basic Basic Basic Basic Basic Basic Basic Basic Basic Basic
Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits

Skiiled Skilled Skilled Skilled Skilled Skilled Skilled Skilled
Nursing Nursing Nursing -Nursing Nursing Nursing Nursing Nursing
Coinsur— Coinsur- Coinsur— Coinsur— Coinsur- Coinsur- Coinsur- Coinsur
ance ance ance ance ance ance ance ance

Part A Part A Part A Part A Part A Part A Part A Part A Part A
Deduct— Deduct— Deduct— Deduct- Deduct- Deduct— Deduct- Deduct- Deduct-

ible ible ible ible ible ible ible ible ible
Part B Part B Part B
Deduct- - Deduct- Deduct-
ible ible ible
Part B Part B ‘ Part B Part B
Excess Excess Excess Excess
(100%) (80%) (100%) (100%)

Foreign Foreign Foreign Foreign Foreign Foreign Foreign Foreign
Travel Travel Travel Travel Travel Travel Travel Travel
Emergency Emergency Emergency Emergency Emergency Emergency Emergency Emergency

At-home At-home At-home  At-home

Recovery Recovery Recovery Recovery
Basic Basic Extended
Drugs Drugs Drugs

($1,250 ($1,250  ($3,000
Limit) Limit) Limit)

Prevent- ' Prevent-—
ive Care ive Care
[ (INSURER NAME) js_your jinsurance contract. You must read the
OUTLINE OF MEDICARE SUPPLEMENT COVERAGE policy itself to understand all of the rights
“AND PREMIUM INFORMATION and duties of both you and your insurance
Use this outline to compare benefits company. [Read your policy carefully - this
and premiums among policies] outline of coverage provides a very brief
description of the important features of your
PREMIUM INFORMATION (Boldface Type) policy. This is not the insurance contract and
We (insert issuer's name) can _only raise your only ~ the actual policy provisions ~will
premium if we raise the premium for all policies control. The policy itself sets forth in
like yours in_this state. (If the premium is detail the rights and obligations of both you
based on the increasing age of the insured, and your insurance company. It is, therefore,
ing}udﬁ information specifying when premiums important that you READ YQOUR POLICY CAREFULLY!]
wi change) .
2. RIGHT TO RETURN PQOLICY (Boldface Type}
DISCLOSURES (Boldface Type) If you find that you are not satisfied with
Use this outline to compare benefits and premiums your policy, you may return it to (insert
among policies. issuer's address). If you send the policy back
to us within thirty (30) days after you
1. READ YOUR POLICY VERY CAREFULLY receive it, we will treat the policy as if it
-{Boldface Type) had never been_issued and return- all of your
This is only an outline describing your payments. [Medicare supplement coverage -~
policy's most important features. The policy policies of this category are designed to
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supplement Medicare by covering some hospital,
medical, and surgical services which are
partially covered by Medicare. Coverage is
provided for hospital inpatient charges and
some physician charges, subject to any
deductibles and copayment provisions which may
be in addition to those provided by Medicare,
and subject to other Timitations which may be
set forth in the policy. The policy does not
provide benefits for custodial care such as

- help in walking, getting in and out of bed,
eating, dressing, bathing, and taking medicine
(this final sentence may be deleted if
coverage for custodial care s, in fact,
provided).]

3. POLICY REPLACEMENT (Boldface Type)

I1f you are replacing another health insurance

policy, do_ NOT cancel it until you have

actually received your new policy and are sure
you want to keep it.

4. NOTICE (Boldface Type)
This policy may not fully cover all of vyour
medical costs.
a. (for agents)
Neither (insert insurer's name) nor its

agents are connected with Medicare.
b. (for direct response insurers:)

(insert. insurer's name) is not connected
with Medicare.
(4. A brief summary of the major medical

benefit gaps in Medicare Parts A and B with
a parallel description of supplemental
benefits, 1including dollar amounts (and
indexed copayments or deductibles as
appropriate), provided by Medicare
supplement coverage in the following order:]

COMPILER'S NOTE: The following tables are being
deleted in their entirety.

[THIS
POLICY YOU
DESCRIPTION PAYS**  PAY

I. Minimum Standards
SERVICE

PART A
Inpatient Hospital Services:
Semiprivate Room & Board
Miscellaneous Hospital Services
& Supplies, such as Drugs,
X-rays, Lab Tests & Operating
Room
Blood

PART B
Medical Expense:
Services of a Physician/Qutpatient
Services
Medical Supplies other than Prescribed
Drugs

BLOOD

MISCELLANEOUS
Immunosuppressive Drugs

II. Additional Benefits

PART A

Part A Deductible

Private Rooms

In-hospital Private Nurses
Skilled Nursing Facility Care

PARTS A & B
Home Health Services

PART B

Part B Deductible

Medical Charges in Excess of Medicare
Allowable Expenses (Percentage Paid)

OUT-0F-POCKET MAXIMUM
PRESCRIPTION DRUGS

MISCELLANEQUS

Respite Care Benefits

Expenses Incurred in Foreign Country
Other:

TOTAL PREMIUM $

IN ADDITION TO THIS OUTLINE OF COVERAGE,
(INSURANCE COMPANY NAME) WILL SEND AN ANNUAL
NOTICE TO YOU 30 DAYS PRIOR TO THE EFFECTIVE
DATE OF MEDICARE CHANGES WHICH WILL DESCRIBE
THESE CHANGES AND THE CHANGES IN YOQUR MEDICARE
SUPPLEMENT COVERAGE.

**If this policy does not provide coverage for a
benefit listed above, the insurer must state "no
coverage" beside that benefit in the first
column. (The order of benefits in this outline
of coverage should be adjusted by those states
which have adopted additional minimum
standards. )]

[5. (The following charts shall
outline of coverage:)]

accompany the

: [ (COMPANY NAME)
NOTICE OF CHANGES IN MEDICARE AND YOUR MEDICARE SUPPLEMENT COVERAGE - 1990

THE FOLLOWING CHART BRIEFLY DESCRIBES THE MODIFICATIONS IN MEDICARE AND IN YOUR MEDICARE SUPPLEMENT
COVERAGE. PLEASE READ THIS CAREFULLY!

(A BRIEF DESCRIPTION OF THE REVISIONS TO MEDICARE PARTS A & B WITH A PARALLEL DESCRIPTION OF
SUPPLEMENTAL BENEFITS WITH SUBSEQUENT CHANGES, INCLUDING DOLLAR AMOUNTS, PROVIDED BY THE MEDICARE
SUPPLEMENT COVERAGE IN SUBSTANTIALLY THE FOLLOWING FORMAT.)

SERVICES MEDICARE BENEFITS YOUR MEDICARE SUPPLEMENT COVERAGE
In 1989 Medicare Effective January
Pays Per Calendar 1, 1990, Medicare
Year Will Pay
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MEDICARE PART A
SERVICES AND SUPPLIES

A11 but $592 for
first 60 days/
benefit period

Unlimited number
of hospital days
after $560
deductible

Inpatient Hospital
Services:

Semiprivate Room
& Board

A1l but $148 a day
for 61st-90th days/
benefit period

Miscellaneous Hospital
Services & Supplies,

such as Drugs, X-rays,
Lab Tests & Operating

A1l but $296 a day
for 91st-150th
days (if individual
chooses to use 60

Room nonrenewable 1ife-
time reserve days
BLOOD Pays all costs Pays all costs

SkiTled Nursing
_ Facility Care

MEDICARE PART B
SERVICE & SUPPLIES

PRESCRIPTION DRUGS

BLOOD

except payment of
deductibie (equal
to costs for 1st

3 pints) each
calendar year.
Part A blood
deductible reduced
to the extent paid
under Part B

There is no prior
confinement re-
quirement for this

First 8 days-All
but $25.50 a day

9th-150th day
100% of costs

Beyond 150 days -
Nothing

80% of allowable
charges (after
$75 deductible)

Inpatient pre-
scription drugs.
80% of allowable
charges for
immunosuppressive
drugs during the
first year follow-
ing a covered
transplant (after
$75 deductible/
calendar year)

80% of all costs
except nonreplace-
ment fees (blood
deductible) for

1st 3 pints in

each benefit

period (after $75
deductible/calendar
year
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except nonreplace-
ment fees (blood
deductible) for
st 3 pints in
each benefit year

100% of costs for
1st 20 days (after

a 3 day prior hospital
confinement)/benefit period

A1l but $74 a day
for 21st-100th
days/benefit
period

Beyond 100 days -
Nothing/benefit
period

80% of allowable
charges (after
$75 deductible/
calendar year)

Inpatient pre-
scription drugs.
80% of allowable
charges for
immunosuppressive
drugs during the
first year follow-
ing a covered
transplant (after
$75 deductible/

-calendar year)

80% of costs

except nonreplace-
ment fees (blood
deductible) for

I1st 3 pints (after
deductible/calendar
year
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(Any other policy benefits not mentioned in this chart should be added to the chart in the order
prescribed by the outline of coverage. If there are corresponding Medicare benefits, they should be
shown.)

(Describe any coverage provisions changing due to Medicare modifications.)

(Include information about when premium adjustments that may be necessary due to changes in Medicare
benefits will be effective.)

THIS CHART SUMMARIZING THE CHANGE IN YOUR MEDICARE BENEFITS AND IN YOUR MEDICARE SUPPLEMENT PROVIDED
BY (COMPANY) ONLY BRIEFLY DESCRIBES SUCH BENEFITS. FOR INFORMATION ON YOUR MEDICARE BENEFITS CONTACT
YOUR SOCIAL SECURITY OQFFICE OR THE HEALTH CARE FINANCING ADMINISTRATION. FOR INFORMATION ON YOUR
MEDICARE SUPPLEMENT (policy) CONTACT:

(COMPANY OR FOR AN INDIVIDUAL POLICY - NAME OF AGENT)

(ADDRESS/PHONE NUMBER)]

5. [6.1 This outline of coverage does not give

Review the application carefully before vyou

all _the details of Medicare coverage. Contact

sign_it. Be certain that all information has

your Jocal Social Security office or consult

been_recorded properly.

"The Medicare Handbook" for more details. [A
statement that the policy does not cover the
following:]

[a. Private duty nursing;]

[b. Skilled nursing home care costs (beyond
what is covered by Medicare);]

[c. Custodial nursing home care costs;]

[d. Intermediate nursing home care costs;]

[e. Home health care above the number of
visits covered by Medicare;]

[f. Physician charges (above
reasonable charges);]

{g. Drugs (other than
furnished during a hospital
nursing facility stay);] )

[h. Care received outside the United States;
and]

[i. Dental care or dentures, checkups,
routine immunizations, cosmetic surgery,
routine foot care, and examinations for
the cost of eyeglasses or hearing aids.]

Medicare's

prescription drugs
or skilled

COMPLETE ANSWERS ARE VERY IMPORTANT
(Boldface Type)

When you fill out the application for the new
policy, be sure to answer truthfully and
completely all questions about your medical and
health history. The company may cancel your
policy and refuse to pay any claims if you leave
out or falsify important medical information.
(If the policy or certificate is quaranteed
issue, this paragraph need not appear.)

(Include for each plan prominently identified
in _the cover page, a chart showing the services,
Medicare payments. plan payments, and insured
payments for each plan., using the same lanquage,
in _the same order, using uniform layout and
format as shown in the charts below. More than
four_(4) plans shall not be shown on one (1)
chart. For purposes of illustration, charts for
each plan_are included in this requlation. An
issuer _ may use additional benefit plan
designations on these charts pursuant to Section
7(4) of this requlation.)

(Include an_explanation of any innovative
benefits on_the cover page and in the chart, in
a_manner approved by the commissioner.) [7. A

description of any policy provisions which
exclude, eliminate, vresist, reduce, Tlimit,
delay, or in any manner operate to qualify

payments of benefits described in paragraph 4
above, including conspicuous statements:]

[a. That the chart summarizing Medicare
benefits only briefly describes such benefits;
and]

[b. That the
Administration or its
should be consulted for
Timitations.]

[8. A description of policy provisions
respecting renewability or continuation of
coverage, including any reservation of rights to
change premium.]

[9. The amount of premium for this policy.]

Health Care
Medicare
further

Financing
publications
details and
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COMPILER'SFNOTE: The following tables are new, but due to length and format, are not underlined.

PLAN A

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

“A benefit period begins on the first day you receive service as .an 1npat1ent in a hospital and ends
after you have been out of the hospital and have not received skilled care in any other facility for

60 days in a row.

certifies you are terminally i1l and
you elect to receive these services.

coinsurance for out-
patient drugs and
inpatient respite care

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
"HOSPITALIZATION* '
Semiprivate room and board, general nursing
and miscellaneous services and supplies

First 60 days A1l but $628 $0 $628 (Part A

deductible)

61st thru 90th day A1l but $157 a day $157 a day $0 :

91st day and after:

— While using 60 Tifetime reserve days A1l but $314 a day $314 a day $0

—~ Once lifetime reserve days are used: )

~ Additional 365 days $0 100% of Medicare $0
' ‘ Eligible expenses
- Beyond the additional 365 days $0 $0 A1l costs

“SKILLED NURSING FACILITY CARE*
You must meet Medicare's requirements,
including having been in a hospital for
at Teast 3 days and entered a Medicare-
approved facility within 30 days after
leaving the hospital

“First 20 days A1l approved amounts $0 $0

21st thru 100th day A1l but. $78.50 a day $0 Up to $78.50 a day

101st day and after $0 $0 A1l costs
BLOOD .
~First 3 pints $0 3 pints $0
Additional amounts . 100% $0 $0
HOSPICE CARE
Available as long as your doctor A1l but very limited $0 Balance

PLAN A

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

*Once. you have been billed $100 of Medicare-approved amounts for covered services (wh1ch are noted

with an asterisk), your Part B

deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
MEDICAL EXPENSES -~ IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician's services,
inpatient and outpatient medical and
surgical services and supplies, physical
and speech therapy, diagnostic tests,
durable medical equipment,
First $100 of Medicare-approved amounts*  $0 $0 $100 (Part B
deductible)
Remainder of Medicare-approved amounts 80% 20% 0
Part B excess charges (above Medicare $0 $0 A1l costs
approved amounts) )
BLOOD :
First 3 pints $0 A1l costs $0
Next $100 of Medicare-approved amounts* $0 $0 $100 (Part B
deductible)
Remainder of Medicare-approved amounts 80% 20% $0
CLINICAL LABORATORY SERVICES-BLOOD TESTS 100% $0 $0
FOR DIAGNOSTIC SERVICES
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PARTS A & B

HOME HEALTH CARE
MEDICARE APPHOVED SERVICES
Medaca11y necessary skilled care
services and medical supplies
~ Durable medical equipment
~ First $100 of Medicare-approved
amounts*

— Remainder of Medicare-approved
amounts

100%

$0

80%

$0

$0

20%

$0

$100 (Part B
deductible)

$0

PLAN B

MEDICARE (PART A) — HOSPITAL SERVICES - PER BENEFIT PERIOD

*A benefit perwod begins on the first day you receive service as an inpatient in a hospital and ends
after you have been out of the hospital and have not received skilled care in any other facility for

60 days in a row.

you are terminally i1l and you elect to
" receive these services.

coinsurance for out-

patient drugs and in-

patient respite care

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*®
Sem1pr1vate room and board, genera]
" nursing and mlsce11aneous services and

supplies

First 60 days A1l but $628 $628 (Part A $0

' . deductible)

61st thru 90th day A11 but $757 a day $157 a day $0

91st,day,and after:

—~ While using 60 lifetime reserve days A11 but $314 a day $314 a day $0

- Once lifetime reserve days are used: ’

- Additional 365 days $0 100% of Medicare $0
eligible expenses
- Beyond the additional 365 days $0 $0 A1l costs

SKILLED NURSING FACILITY CARE*
You must meet Medicare's requirements,
including having been in a hospital for
at least -3 days and entered a Medicare-
approved facility within 30 days after
ieaving the hospital

First 20 days A11 approved amounts $0 $0 :

21st thru 100th day A1l but $78.50 a day $0 Up to $78.50 a day

101st day and after $0 $0 _A11 costs
BLOOD ,
First 3 pints $0 3 pints $0°
Additional amounts 100% $0 $0
HOSPICE CARE .
Available as Tong as your doctor certifies A1l but very limited $0 Balance

PLAN B

MEDICARE (PART A) - MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100- of Medicare-approved amounts for covered services (which are noted
with an asterisk), your Part B deductible will have been met for the calendar year.

SERVICES

MEDICARE PAYS

PLAN PAYS

YOU PAY

MEDICAL EXPENSES: IN OR OUT OF THE HOSPITAL

AND OUTPATIENT HOSPITAL TREATMENT, such as
physician's services, inpatient and out-
patient medical and surgical services and
supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment,

First $100 of Medicare-—approved amounts*

$0
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Remainder of Medicare-approved amounts 80% 20% $0
Part B excess charges (above Medicare- .
approved amounts) $0 $0 A1l costs
BLOOD
First 3 pints $0 AT1 costs $0
Next $100 of Medicare-approved amounts* $0 $0 $100 (Part B
deductible)
“Remainder of Medicare-approved amounts 80% 20% - $0
‘CLINICAL LABORATORY SERVICES — BLOOD TESTS  100% $0 $0
FOR DIAGNOSTIC SERVICES
PARTS A & B
HOME HEALTH CARE
: MEDICARE APPROVED SERVICES
- Medically necessary skilled care . '
services and medical supplies 100% $0 $0
-~ Durable medical equipment ’ ' )
- First $100 of Medtcare—approved .
amounts* ) $0 $0 $100 (Part B
’ deductible)
— Remainder of Medicare-approved .
amounts 80% 20% $0
PLAN C

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

*A benefit period begins on the first day you receive service as an inpatient in a hospvta] and ends
after you have been out of the hospital and have not received skilled care in any other fac111ty for

60 days in a row.

SERVICES

YOU PAY

MEDICARE PAYS | PLAN PAYS
HOSPITALIZATION*
Semiprivate room and board, general nurs1ng
and miscellaneous services and supplies | ’ :
First 60 days A1l but $628 $628 (Part A " %0
deductible) ‘
61st thru 90th day A11 but $157 a day $157 a day $0
91st day and after: . '
~ While using 60 lifetime reserve days A1l but $314 a day $314 a day $0
— Once Tifetime reserve days are used:
~ Additional 365 days $0 100% of Medicare $0
Eligible expenses :
-~ Beyond the additional 365 days $0 0 A1l costs
SKILLED NURSING FACILITY CARE*
You must meet Medicare's requirements,
including having been in a hospital for
at least 3 days and entered a Medicare-
approved facility within 30 days after
Teaving the hospital
First 20 days A11 approved amounts $0 $0
21st thru 100th day A11 but $78.50 a day Up to $78.50 $0
a day .
101st day and after $0 $0 A1l costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor A1l but very Timited $0 Balance

certifies you are terminally i11 and
you elect to receive these services.

coinsurance for out-
patient drugs and

inpatient respite care
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PLAN C
MEDICARE (PART B) — MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted
with an asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR QUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician's services,
inpatient and outpatient medical and
surgical services and supplies, physical
and speech therapy, diagnostic tests,
durable medical equipment,

First $100 of Medicare~approved amounts™  $0 $100 (Part B $0
v deductible)
Remainder of Medicare-approved amounts 80% 20% $0
Part B excess charges (above Medicare $0 $0 A1l costs
approved amounts)
BLOOD
First 3 pints $0 A1l costs %0
Next $100 of Med1care—approved amounts™ $0 $100 (Part B " %0
: deductible)
Remainder of Medicare-approved amounts 80% 20% ‘ $0
CLINICAL LABORATORY SERVICES-BLOOD TESTS 100% $0 o $0

FOR DIAGNOSTIC SERVICES

PARTS A & B

HOME HEALTH CARE )
MEDICARE APPROVED SERVICES
~ Medically necessary skilled care
services and medical supplies 100% $0 $0
~ Durable medical equipment . '
- First $100 of Medicare-approved

amounts* ) $0 $100 (Part B $0
: deductible)
~ Remainder of Medicare-approved '
amounts 80% 20% $Q
PLAN C

v OTHER BENEFITS — NOT COVERED BY MEDICARE
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

FOREIGN TRAVEL-NOT COVERED BY MEDICARE
Medically necessary emergency care services
beginning during the first 60 days of each
trip outside the USA
First $250 each calendar year $0 $0 : $250
Remainder of charges $0 80% to a life~ 20% and amounts
: time maximum ben— over the $50,000
efit of $50,000 lifetime maximum

PLAN D
MEDICARE (PART A) — HOSPITAL SERVICES — PER BENEFIT PERIOD

*A benefit period begins on the first day you receive service as an inpatient in a hospital and ends
after you have been out of the hospital and have not received skilled care in any other facility for
60 days in a row.

SERVICES MEDICARE PAYS PLAN PAYS 'YOU PAY

HOSPITALIZATION*
Sem1pr1vate room and board, genera1'
nursing and miscellaneous serv1ces and
supplies.
First 60 days A1l but $628 $628 (Part A $0
deductible)
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61st thru 90th day ‘ A1l but $157 a day $157 a day $0
91st day and after: ‘
~ While using 60 1ifetime reserve days A1l but $314 a day $314 a day $0
— Once lifetime reserve days are used:
- Additional 365 days $0 100% of Medicare $0
eligible expenses

- Beyond the additional 365 days $0 $0 ATl costsv

- SKILLED NURSING FACILITY CARE*

“ You must meet Medicare's requirements,
including having been in a hospital for
at least 3 days and entered a Medicare-
approved facility within 30 days after
Jeaving the hospital '

First 20 days A11 approved amounts $0 . $0
21st thru 100th day - A11 but $78.50 a day Up to $78.50 $0 :
: a day T
- 101st day and after $0 $0 A1l costs.
'BLOOD _ B -
First 3 pints $0 3 pints . $0
Additional amounts 1004 $0 $0
HOSPICE CARE . . : .
.Available as long as your doctor certifies A1l but very limited $0 Balance
you are terminally i11 and you elect to coinsurance for out- ’
receive these services. patient drugs and in-

patient respite care

PLAN D
MEDICARE (PART B) — MEDICAL SERVICES — PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted
with an asterisk), your Part B deductible will have been met for the calendar year.

SERVICES ' MEDICARE PAYS PLAN PAYS YoU PaY"

. MEDICAL EXPENSES: IN OR ouT OF THE HOSPITAL
AND OUTPATIENT HOSPITAL TREATMENT, such as

. physician's services, inpatient and out-

-patient medical and surgical services and
" supplies, physical and speech therapy,
diagnostic tests, durable medical equip-

ment, . . : )
First $100 of Medicare-approved amounts*  $0 ' ) $0 $100 (Part B
. _ : deductible)
Remainder of Medicare-approved amounts 80% C20% . %0 -
. Part B excess charges (above Medicare- ) '
approved amounts) $0 _ $0 . A1l costs’
BLOOD : .
First 3 pints $0 . ‘ A1l costs $0 .
Next $100 of Medicare-approved amounts* $0 . $0 $100 (Part B
, . deductible)
Remainder of Medicare-approved amounts 80% . 20% $0 .
CLINICAL LABORATORY SERVICES -~ BLOOD TESTS 100% $0 , - $0

FOR DIAGNOSTIC SERVICES

N PARTS A & B

HOME HEALTH CARE
MEDICARE APPROVED SERVICES
- Medically necessary skilled care
services and medical supplies 100% $0 $0
~ Durable medical equipment
- First $100 of Medicare-approved
amounts* $0 $0 $100 (Part B
deductible)
~ Remainder of Medicare-approved
amounts 80% 20% $0
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AT~HOME RECOVERY SERVICES ~ NOT COVERED
BY MEDICARE
Home care certified by your doctor, for
personal care during recovery from an
injury or sickness for which Medicare
approved a home care treatment plan
- .Benefit for each visit

~ Number of visits covered (must be

received within 8 weeks of last
Medicare-approved visit)

- Calendar year maximum

$0

$0

$0

Actual charges
to -$40 a visit

Up .to the # of

Medi care-approved

visits, not to

exceed 7 each week

$1,600

-Balance

OTHER BENEFITS — NOT COVERED BY :MEDICARE

-FOREIGN TRAVEL ~ NOT .COVERED .BY MEDICARE
Medically necessary emergency care
services beginning during the first 60
days of each trip outside the USA

First '$250 each calendar year $0 $0 : $250
Remainder of charges $0 80% to a life- 20% and amounts
' time maximum over the $50,000
benefit. of Tifetime maximum
$50,000
PLAN E

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

*A benefit period begins on the first day.you receive service as an inpatient in a hospital and ends
after you have been out of the hospital and have not received skilled care in any other facility foy

60 days in .a row.

certifies you are terminally i11 and
-you elect fo receive these services.

coinsurance for out-
patient drugs and

inpatient respite care

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, general nursing
and miscellaneous services and supplies _
‘First 60 days A1l but $628 $628 (Part A $0
: deductible)
61st thru 90th day A1l but $157 a day $157 a day $0
91st day and after:
- While using 60 Tifetime reserve days A1l but $314 a day $314 a day $0
- Once 1ifetime reserve days are used: '
- Additional 365 days $0 100% of Medicare $0.
L Eligible expenses
~ Beyond the additional 365 days $0 - $0 - A11 costs
SKILLED NURSING FACILITY CARE%
You must meet Medicare's reguirements,
includipg having been in a hospital for
at least 3 days and entered a Medicare-
approved facility within 30 days after
Teaving the hospital
First 20 days A1l approved amounts $0 $0
21st thru 100th day A1l but $78.50 a day Up to $78.50 $0
. . a day
101st day and after $0 $0 : A1l costs
‘BLOOD ’
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as Tong as your doctor A1l but very limited $0

Balance
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PLAN E
MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted
- with an asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES — IN OR OUT OF THE
. HOSPITAL AND .QUTPATIENT HOSPITAL
TREATMENT, such as physician's services,
. inpatient and outpatient medical and
surgical services and supplies, physical
and speech therapy, diagnostic tests, .
durable medical equipment,

First $100 of Medicare-approved amounts*  $0 $0 $100 (Part B
_ g ' deductible)
Remainder of Medicare-approved amounts 80% _20% $0
Part B excess charges (above Medicare $0 ‘ . $0 A1l costs
approved amounts) '
BLOOD. _ -
First 3 pints ' ) $0- : A1l costs $0 o
Next $100 of Medicare-approved amounts* $0 $0 : $100 (Part B
' deductible)
. Remainder of Medicare-approved amounts . 80% 20% $0 -
CLINICAL LABORATORY SERVICES-BLOOD TESTS - 100% $0 $0

FOR DIAGNOSTIC SERVICES

PARTS A & B

HOME HEALTH CARE -
MEDICARE APPROVED SERVICES
—~ Medically necessary skilled care :
services and medical supplies : 100% $0 $0.
— Durable medical equipment ' ‘ v
— First $100 of Medicare-approved . ] ’
amounts* $0 : $0 $100 . (Part B

‘ deductible)
— Remainder of Med1care—approved - . S
amounts , - B0% _ 20% $0
PLAN E

OTHER BENEFITS — NOT COVERED BY MEDICARE . _
SERVICES MEDICARE PAYS - PLAN PAYS YOU PAY

FOREIGN TRAVEL-NOT COVERED BY MEDICARE
Medically necessary emergency care services
beginning during the first 60 days of each
trip outside the USA

First $250 each calendar year _ $0 $0 $250

Remainder of charges ' $0 80% to a 1ife-  20% and amounts
time maximum over the $50,000
benefit of Tifetime maximum
$50,000

PREVENTIVE MEDICAL CARE BENEFIT-NOT COVERED

BY MEDICARE

Annual physical and preventive tests and

services such as: fecal occult blood test,

digital rectal exam, mammogram, hearing

screening, dipstick urinalysis, diabetes

screening, thyroid function test, influenza

shot, tetanus and diptheria booster and

education, administered or ordered by

your doctor when not covered by Medicare
First $120 each calendar year $0 $120 $0
Additional charges $0 $0 A1l costs
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PLAN F
MEDICARE (PART A) - HOSPITAL SERVICES ~ PER BENEFIT PERIOD

“A benefit period begins on the first day you receive service as an inpatient in a hospital and ends
after you have been out of the hospital and have not received skilled care in any other facility for

60 days in a row.

you are terminaily 711 and you elect to
receive ‘these services.

coinsurance for out-
patient drugs and in-
patient respite care

SERVICES' MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous services and
supplies

First 60 days A1l but $628 $628 (Part A $0

deductible)

61st thru 90th day A1l but $157 a day $157 a day $0

91st day and after:

- While using 60 lifetime reserve days A11 but $314 a day $314 a day $0

-~ Once lifetime reserve days are used:

- Additional 365 days $0 100% of Medicare $0
eligible expenses
~ Beyond the additional 365 days $0 $0 A1l costs

(SKILLED NURSING FACILITY CARE*
You must meet Medicare's requirements,
including having been in a hospital for
at least 3 days and entered a Medicare-
approved facility within 30 days after
Teaving the hospital :

First 20 days A1l approved amounts - $0 : $0

21st. thru 100th day Al1 but $78.50 a day Up to $78.50 . $0

. ~a day

101st day and afier $0. $0 -A11 costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor certifies A1l but very limited $0 Balance

PLAN F

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

*Once you. have been billed $100 of Medicare-approved amounts for covered services (which are note
with an asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
MEDICAL EXPENSES - IN OR QUT OF THE HOSPITAL
AND QUTPATIENT HOSPITAL TREATMENT, .such as
physician's services, inpatient and out-
patient medical and surgical services and
supplies, physical and speech therapy,
diagnostic tests, durable medical equip~
ment, . .
First $100 of Medicare-approved amounts*  $0 $100 (Part B $0
- deductible)
Remainder of Medicare-approved amounts 80% 20% : $0
Part B excess charges (above Medicare-
approved amounts) 30 100% $0
BLOOD
First 3 pints $0 A11 costs $0
Next $100 of Medicare—approved amounts® $0 $100 (Part B $0
deductible)
Remainder of Medicare-approved amounts 80% 20% . $0
CLINICAL LABORATORY SERVICES - BLOOD TESTS  100% $0 $0

FOR DIAGNOSTIC SERVICES
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MEDICARE (PART A) — HOSPITAL SERVICES — PER BENEFIT PERIOD

PARTS A & B
HOME HEALTH CARE
MEDICARE APPROVED SERVICES
—~ Medically necessary skilled care
services and medical supplies 100% $0 $0
— Durable medical equipment
- First $100 of Medicare-approved
amounts™ . $0 $100 (Part B $0
deductible)
—~ Remainder of Medicare-approved .
amounts ‘ 80% 20% $0
: PLAN F
OTHER BENEFITS — NOT COVERED BY MEDICARE
SERVICES MEDICARE PAYS "PLAN PAYS YOU PAY
FOREIGN TRAVEL-NOT COVERED BY MEDICARE
Medically necessary emergency care services
beginning during the first 60 days of each
trip outside the USA
First $250 each calendar year $0 $0 . $250
Remainder of charges : $0 80% to a life- 20% and amounts
time maximum over the $50,000
benefit of Tifetime maximum
$50,000
PLAN G

*A benefit period begins on the first day you receive service as an inpatient in a hospifaT and ends
after you have been out 'of the hospital and have not received skilled care in any other facility for

60 days in a row.

MEDICARE PAYS

SERVICES PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, general nursing
and miscellaneous services and supplies .
First 60 days ' A1l but $628 $628 (Part A $0
deductible)
61st thru 90th day A1l but $157 a day $157 a day $0
91st day and after:
-~ While using 60 lifetime reserve days A1l but $314 a day $314 a day $0
-~ Once Tifetime reserve days are used:
~ Additional 365 days $0 100% of Medicare $0
: eligible expenses . :
- Beyond the additional 365 days $0 ’ ' A1l costs
SKILLED NURSING FACILITY CARE*
You must meet Medicare's requirements,
including having been in a hospital for
at least 3 days and entered a Medicare-
approved facility within 30 days after
leaving the hospital .
First 20 days A1l approved amounts $0 $0
21st thru 100th day A1l but $78.50 a day Up to $78.50 $0
a day
101st day and after $0 $0 A1l costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE »
Available as long as your doctor A1l but very limited $0 Balance

certifies you are terminally i1l and
you elect to receive these services.

coinsurance for out-
patient drugs and

inpatient respite care
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PLAN G
MEDICARE (PART B) — MEDICAL SERVICES - PER CALENBAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted
with an asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR QUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician's services,
inpatient and outpatient medical and
surgical services and supplies, physical
and speech therapy, diagnostic tests,
durable medical equipment,

First $100 of Medicare-approved amounts*  $0 $0 $100 (Part B
. deductible)
Remainder of Med1care—appr0ved amounts 80% 20% 0
Part B. excess charges (above Medicare $0 80% 20%
approved amounts)
BLOOD :
First 3 pints $0 A1l costs - $0
Next $100 of Medicare-approved amounts* $0 $0 $100 (Part B
. deductible)
Remainder of Medicare-approved amounts 80% 20% $0
CLINICAL LABORATORY SERVICES-BLOOD TESTS 100% $0 $0

FOR DIAGNOSTIC SERVICES

PARTS A & B

HOME HEALTH CARE
MEDICARE APPROVED SERVICES
- Medically necessary skilled care
services and medical supplies 100% . $0 - $0
— Durable medical equipment
— First $100 of Medicare-approved

amounts*® _ $0 $0 $100 (Part B
» deductible)
— Remainder of Medicare-—approved
amounts 80% 20% $0
AT-HOME RECOVERY SERVICES-NOT COVERED BY
MEDICARE

Home care certified by your doctor, for
personal care during recovery from an
injury or sickness for which Medicare
approved a home care treatment plan
— Benefit for each visit $0 Actual charges Balance
. to $40 a visit
~ Number. of visits covered (must be '
received within & weeks of last
Medicare-approved visit) $0 Up to the # of
- ) Medicare-approved
visits, not to
exceed 7 each

week
- Calendar year maximum _ $0 $1,600
OTHER BENEFITS

SERVICES L MEDICARE PAYS PLAN PAYS YOU PAY
FOREIGN TRAVEL-NOT COVERED BY MEDICARE
Medically necessary emergency care services
beginning during the first 60 days of each
trip outside the USA

First $250 each calendar year $0 $0 $250

Remainder of charges $0 80% to a life- 20% and amounts

time maximum ben- over the $50,000
efit of $50,000 Tifetime maximum
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PLAN H
MEDICARE (PART A) - HOSPITAL SERVICES - .PER BENEFIT PERIOD

*A benefit period begins on the first day you receive service as an inpatient in a hospital and ends
after you have been out of the hospital and have not received skilled care in any other facility for
60 days in a row. ’

SERVICES , MEDICARE PAYS PLAN PAYS YOU PAY

HOSPITALIZATION*
Semiprivate room and board, general nursing
and miscellaneous services and supplies

First 60 days A1l but $628 $628 (Part A $0
deductible)

61st thru 90th day A11 but $157 a day $157 a day $0
91st day and after: ’
- While using 60 lifetime reserve days A1l but $314 a day $314 a day - %0
— Once lifetime reserve days are used:

- Additional 365 days $0 100% of Medicare $0

. eligible expenses
~ Beyond the additional 365 days $0 : $0 A1l costs

SKILLED NURSING FACILITY CARE*

You must meet Medicare's requirements,

including having been in a hospital for
at least 3 days and entered a Medicare-
approved facility within 30 days after

lTeaving the hospital

First 20 days A1l approved amounts $0 $0
21st thru 100th day . A1l but $78.50 a day Up to $78.50 $0
) a day

101st day and after $0 $0 A1l costs
BLOOD ;
First 3 pints ] $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE :
Available as long as your doctor A1l but very limited $0 Balance
certifies you are terminally i1l and coinsurance for out-
you elect to receive these services. patient drugs and

inpatient respite care

PLAN H
MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted
with an asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES ~ IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician's services,
inpatient and outpatient medical and
surgical services and supplies, physical
and speech therapy, diagnostic tests,
durable medical equipment,

First $100 of Medicare-approved amounts* $0 $0 . $100 (Part B
deductible)
Remainder of Medicare-approved amounts 80% 20% 0
Part B excess charges (above Medicare $0 80% A1l costs
approved amounts)
BLOOD
First 3 pints $0 A1l costs $0
Next $100 of Medicare-approved amounts* $0 $0 $100 (Part B
deductible)
Remainder of Medicare~approved amounts 80% - 20% $0
CLINLCAL LABORATORY SERVICES-BLOOD TESTS 100% $0 $0

FOR DIAGNOSTIC SERVICES
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PARTS A & B

HOME HEALTH CARE
MEDICARE APPROVED SERVICES
— Medically necessary skilled care
services and medical supplies 100% $0 $0
— Durable medical equipment
- First $100 of Medicare-approved

amounts* $0 $0 $100 (Part B
deductible)
- Remainder of Medicare-approved
amounts 80% 20% $0
PLAN H
OTHER BENEFITS - NOT COVERED BY MEDICARE
SERVICES . MEDICARE PAYS PLAN PAYS YOU PAY

FOREIGN TRAVEL-NOT COVERED BY MEDICARE
Medically necessary emergency care services
beginning during the first 60 days of each
trip outside the USA
First $250 each calendar year $0 $0 $250
Remainder of charges $0 80% to a life-~ 20% and amounts
time maximum ben- over the $50,000
efit of $50,000 1lifetime maximum

BASIC OUTPATIENT PRESCRIPTION DRUGS NOT
COVERED BY MEDICARE
First $250 each calendar year $0 $0 $250
Next $2,500 each calendar year $0 50% - $1,250 50%
calendar year
maximum benefit
Over $2,500 each calendar year $0 $0 A1l costs

PLAN I
MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD

“A benefit period begins on the first day you receive service as an inpatient in a hospital and ends
after you have been out of the hospital and have not received skilled care in any other facility for
60 days in a row. :

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOSPITALIZATION*
Semiprivate room and board, general nursing
and miscellaneous services and supplies

First 60 days A1l but $628 $628 (Part A $0
deductible)
61st thru 90th day A1l but $157 a day $157 a day $0
91st day and after:
- While using 60 lifetime reserve days A1l but $314 a day $314 a day $0
— Once Tifetime reserve days are used:
-~ Additional 365 days $0 1060% of  Medicare $0
eligible expenses
~ Beyond the additional 365 days $0 $0 A1l costs

SKILLED NURSING FACILITY CARE*

You must meet Medicare's requirements,

including having been in a hospital for
at least 3 days and entered a Medicare-
approved facility within 30 days after

Teaving the hospital

First 20 days A1l approved amounts $0 $0
21st thru 100th day A11 but $78.50 a day Up to $78.50 $0
a day
101st day and after $0 $0 A1l costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
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HOSPICE CARE

Available as long as your doctor A1l but very limited $0 Balance
certifies you are terminally i11 and coinsurance for out- :
you elect to receive these services. patient drugs and

inpatient respite care

PLAN I
MEDICARE (PART B) — MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted
with an asterisk), your Part B deductible will have been met for the calendar year.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES —~ IN OR OUT OF THE
HOSPITAL AND OUTPATIENT HOSPITAL
TREATMENT, such as physician's services,
inpatient and outpatient medical and
surgical services and supplies, physical
and speech therapy, diagnostic tests,
durable medical equipment,

First $100 of Medicare-approved amounts*  $0 $0 $100 (Part B
deductible)
Remainder of Medicare-approved amounts 80% 20% ‘ $0
Part B excess charges (above Medicare $0 100% $0
approved amounts)
BLOOD
First 3 pints’ $0 "A11 costs $0
Next $100 of Medicare-approved amounts* $0 $0 $100 (Part B
deductible)
Remainder of Medicare-approved amounts 80% 20% $0
CLINICAL LABORATORY SERVICES-BLOOD TESTS 100% $0 $0

FOR DIAGNOSTIC SERVICES

PARTS A & B

HOME HEALTH CARE
MEDICARE APPROVED SERVICES
-~ Medically necessary skilled care
services and medical supplies 100% $0 $0
— Durable medical equipment
- First $100 of Medicare-approved

amounts* $0 $0 $100 (Part B
deductible)
- Remainder of Medicare-approved
) amounts 80% 20% $0
AT-HOME RECOVERY SERVICES NOT COVERED BY
MEDICARE

Home care certified by your doctor, for
personal care during recovery from an
injury or sickness for which Medicare
approved a home care treatment plan
- Benefit for each visit $0 Actual charges Balance
to $40 a visit
- Number of visits covered (must be
received within 8 weeks of last
Medicare—approved visit) $0 Up to the # of
Medicare-approved
visits, not to
exceed 7 each week
-~ Calendar year maximum $0 $1,600

OTHER BENEFITS
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

FOREIGN TRAVEL-NOT COVERED BY MEDICARE
Medically necessary emergency care services
beginning during the first 60 days of each
trip outside the USA
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First $250 each calendar year $0 $0 $250

Remainder of charges $0 80% to a life~ 20% and amounts
time maximum ben— over the $50,000
efit of $50,000 1lifetime maximum

BASIC QUTPATIENT PRESCRIPTION DRUGS NOT
COVERED BY MEDICARE
First $250 each calendar year $0 $0 $250
Next $2,500 each calendar year $0 50% - $1,250 50%
calendar year
maximum benefit
Over $2,500 each calendar year $0 $0 A1l costs

PLAN J
MEDICARE (PART A) — HOSPITAL SERVICES - PER BENEFIT PERIOD

*A benefit period begins on the first day you receive service as an inpatient in a hospital and ends
after you have been out of the hospital and have not received skilled care in any other facility for
60 days in a row.

SERVICES MEDICARE PAYS PLAN PAYS - YOU PAY

HOSPITALIZATION*
Semiprivate room and board, general nursing
and miscellaneous services and supplies

First 60 days A1l but $628 $628 (Part A $0
deductible)
61st thru 90th day A1l but $157 a day $157 a day - $0
91st day and after:
-~ While using 60 Tifetime reserve days A1l but $314 a day $314 a day $0
- Once lifetime reserve days are used:
- Additional 365 days $0 100% of Medicare $0
eligible expenses
- Beyond the additional 365 days $0 $0 A1l costs

SKILLED NURSING FACILITY CARE*

You must meet Medicare's requirements,
including having been in a hospital for
at least 3 days and entered a Medicare-
approved facility within 30 days after
leaving the hospital

First 20 days , A1l approved amounts $0 $0
21st thru 100th day A1l but $78.50 a day Up to $78.50 $0
a day

"101st day and after $0 $0 A1l costs
BLOOD
First 3 pints $0 ~ 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor A1l but very limited $0 Balance
certifies you are terminally i1l and coinsurance for out-—
you elect to receive these services. patient drugs and

inpatient respite care

PLAN J
MEDICARE (PART B) — MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services (which are noted
with an asterisk)}, your Part B deductible will have been met for the calendar year.

SERVICES "~ MEDICARE PAYS PLAN PAYS YOU PAY

MEDICAL EXPENSES - IN OR OUT OF THE
HOSPITAL AND QUTPATIENT HOSPITAL
TREATMENT, such as physician's services,
inpatient and outpatient medical and
surgical services and supplies, physical
and speech therapy, diagnostic tests,
durable medical equipment,
First $100 of Medicare-approved amounts*  $0 $100 (Part B $0
deductible)
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Remainder of Medicare-approved amounts 80% 20% $0
Part B excess charges {above Medicare $0 100% $0
approved amounts)
BLOOD
First 3 pints $0 A1l costs $0
Next $100 of Medicare-approved amounts* $0 $100 (Part B $0
deductible)
Remainder of Medicare-approved amounts 80% 20% $0
CLINICAL LABORATORY SERVICES-BLOOD TESTS 100% $0 $0
FOR DIAGNOSTIC SERVICES
PARTS A & B
HOME HEALTH CARE
MEDICARE APPROVED SERVICES
- Medically necessary skilled care
services and medical supplies 100% $0 $0
~ Durable medical equipment
- First $100 of Medicare-approved
amounts* $0 $100 (Part B $0
deductible)
- Remainder of Medicare-approved
amounts 80% 20% $0
AT-HOME RECOVERY SERVICES -~ NOT COVERED BY
MEDICARE
Home care certified by your doctor, for
persona1 care during recovery from an
injury or sickness for which Medicare
approved a home care treatment plan
- Benefit for each visit $0 Actual charges Balance
to $40 a visit -
~ Number of visits covered (must be
received within 8 weeks of last’ $0 Up to the # of
Medicare-approved visit) Medicare-approved
visits, not to
exceed 7 each week
— Calendar year maximum $0 $1,600
OTHER BENEFITS
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
FOREIGN TRAVEL-NOT COVERED BY MEDICARE
Medically necessary emergency care services
beginning during the first 60 days of each
trip outside the USA
First $250 each calendar year $0 $0 $250
Remainder of charges $0 80% to a life- 20% and amounts
time maximum ben- over the $50,000
efit of $50,000 lifetime maximum
EXTENDED QUTPATIENT PRESCRIPTION DRUGS NOT
COVERED BY MEDICARE
First $250 each calendar year $0 $0 $250
Next $6,000 each calendar year $0 50% - $3,000 50%
calendar year
maximum benefit
Over $6,000 each calendar year $0 0 A1l costs
PREVENTIVE MEDICAL CARE BENEFIT NOT COVERED
BY MEDICARE
Annual physical and preventive tests and
services such as: fecal occult blood test,
digital rectal exam, mammogram, hearing
screening, dipstick urinalysis, diabetes
screening, thyroid function test, influenza
shot, tetanus and diptheria booster and
education, administered or ordered by your
doctor when not covered by Medicare
First $120 each calendar year $0 $120 $0
Additional charges $0 $0 A1l costs
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(4) Notice regarding policies or certificates
[subscriber contracts] which are not Medicare
supplement policies. Any accident or sickness
insurance policy or certificate (other than a
Medicare supplement policy), a policy issued
pursuant to a contract under Section 1876 of the
Federal Social Security Act (42 U.S.C. §1395 et
seq.), disability income policy, basic,
catastrophic, or major medical expense policy,
or single premium nonrenewable policy issued for
delivery in Kentucky to persons eligible for
Medicare by reason of age shall notify insureds
under such policy that the policy is not a
Medicare supplement policy or certificate. The
[Such] notice shall either be printed on or
attached to the first page of the outline of
coverage delivered to insureds under the policy,
or if no outline of coverage is delivered,
printed on or attached to the first page of the
policy or certificate delivered to insureds.
Such notice shall be in no less than twelve (12)

point type and shall contain the following
language:
"THIS (POLICY OR CERTIFICATE) IS NOT A
MEDICARE  SUPPLEMENT  POLICY. If you are

Medicare, review the Medicare
guide available from the

eligible for
supplement buyer's
insurance company."

Section 15. [12.] Requirements for Application
Forms and Replacement Coverage. (1) Comparison
statement. When a Medicare supplement policy or

certificate is to replace another health
insurance [Medicare supplement]l policy or
certificate, there shall be presented to the

applicant, no later than at the time of taking
the application, a comparison statement which
shall be substantially identical to Appendix C
[in the form prescribed by the commissioner].
Direct response issuers [insurers] shall present
the comparison statement to the applicant not
later than at the time of delivery of the
policy. Agents shall obtain the signature of the
applicant on the comparison statement and shall
sign the comparison statement and send the
comparison statement to the jssuer [insurer]. A
copy of the comparison statement shall be
attached to the replacement policy.

(2) Application forms shall include the
following questions designed to elicit
information as to whether, as of the date of the
application, the applicant has another Medicare
supplement or other health insurance policy or
certificate in force or a Medicare supplement
policy or certificate is intended to replace any
other accident and sickness policy or
certificate presently in force. A supplementary
application or other form to be signed by the
applicant and the agentl, except where the
coverage is sold without an agent,] containing
these questions and statements may be used:

(a) Do you have another Medicare supplement
[insurance] policy or certificate in force?

1. If so, with which company?

{b) Do_you have any other health insurance
policies _that provide benefits which this
Medicare supplement policy would duplicate? [Did
you have another Medicare supplement policy or
certificate in force during the last twelve (12)
months?]

1. If so, with which company?

2. MWhat kind of policy?
lapsed, when did it lapse?]

[{c) Are you covered by Medicaid?]

(c) If the answer to (a) or (b) is ves. [(d)]

[If that policy

do you intent to replace these [any of your]
health policies [insurance coverage]l with this
policy (or certificate)?

(d) Are you covered by Medicaid? .

(3) Agents shall Tlist any other health
insurance policies they have sold to the
applicant.

(a) List policies sold which are still in
force.

(b) List policies sold in the last five (5)
years which are no longer in force.

(4) In the case of a direct response issuer, a
copy of the application or supplemental form,
signed by the applicant. and acknowledged by the
insurer, shall be returned to the applicant by
the_insurer upon delivery of the policy.

(5) [(4)] Upon determining that a sale will

involve replacement of Medicare _supplement
coverage, an issuer [insurer] (other than a

direct response issuer [insurer]), or its agent,
shall furnish the applicant, prior to issuance
or delivery of the Medicare supplement policy or
certificate, a notice regarding replacement of
Medicare supplement coverage [accident and
sickness insurance]l. One (1) copy of the [such]
notice signed by the applicant and the agent,
except where coverage is sold without an agent,
shall be provided to the applicant and an
additional signed copy shall be retained by the
issuer [insurer]. A direct response issuer
[insurer] shall deliver to the applicant at the
time of the issuance of the policy the notice
regarding replacement of Medicare supplement
[accident and sickness] coverage. [In no event,
however, will such a notice be required in the
solicitation of T"accident only" and "single
premium nonrenewable" policies.]

{6) [(5)1 The notice required by subsection
{8) [(4)] of this section for an issuer [insurer
(other than a direct response insurer)] shall be
provided in substantially the following form in
no less than ten (10) point type:

NOTICE TO APPLICANT REGARDING REPLACEMENT
OF MEDICARE SUPPLEMENT INSURANCE
(Insurer Name and Address)
SAVE THIS NOTICE! IT MAY BE IMPORTANT
TG YOU IN THE FUTURE.

According to {your application or information
you have furnished), you intend to [lapse or
otherwise] terminate existing accident and
sickness insurance and replace it with a policy
to be issued by {(insurer name). Your new policy
provides (insert here an amount of time not less
than thirty (30) days) within which you may
decide without cost whether you desire to keep
the policy. [For your own information and
protection, you should be aware of and seriocusly
consider certain factors which may affect the
insurance protection available to you under the
new policy.]

You should review this new coverage carefully.
Compare [, comparingl it with all health
insurance you now have. Terminate [, and
terminate]l your present policy only if, after
due consideration, you find that purchase of
this Medicare supplement coverage is a wise
decision.

STATEMENT TO APPLICANT BY ISSUER OR AGENT (OR
OTHER REPRESENTATIVE): [(Use additional sheets,
as necessary).]

I have reviewed your current health insurance
coverage. [I believe] The replacement of
insurance involved in this transaction does not
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duplicate coverage, to the best of my knowledge.
The replacement policy is being purchased for
the following reason{(s) (check one) [materially
improves your position. My conclusion has taken
into account the following considerations, which
I call to your attention]:

___ Additional benefits.

__ No change in benefits, but lower premiums.

___ Fewer benefits and lower premiums.

___ Other (please specify).

(a) Health conditions which you may presently
have (so-called preexisting conditions) may not
be immediately or fully covered under the new
policy. This could result in denial or delay of
a claim for benefits under the new policy,
whereas a similar claim might have been payable
under your present policy (this paragraph may be
modified if preexisting conditions are, in fact,
covered under the new policy).

(b) State law provides that your replacement
policy or certificate wmay not contain new
preexisting conditions, waiting periods,
elimination periods, or probationary periods.
The insurer will waive any time periods
applicable to preexisting conditions, waiting
periods, elimination periods, or probationary
periods in the new policy (or coverage) for
similar benefits to the extent such time was
spent (depleted) under the original policy.

{(¢) If you are replacing existing Medicare
supplement insurance coverage, you may wish to
secure the advice of your present insurer or its
agent regarding the proposed replacement of your
present policy. This is not only your right, but
it is also in your best interest to make sure
you understand all the relevant factors involved
in replacing your present coverage.]

{c) [(d)] If[, after due consideration,] you
still wish to terminate your present policy and
replace it with new coverage, be certain to
truthfully and completely answer all questions
on the application concerning your medical and
health history. Failure to include all material
medical information on an application may
provide a basis for the insurer to deny any
future claims and to refund your premium as
though your policy had never been in force.
After the application has been completed and
before you sign it, review {reread]l it carefully
to be certain that all information has been
recorded properiy. (If the policy or certificate
is quaranteed issue, this paragraph need not

r).

(d) Do not cancel your present policy until
you have your new policy and are sure that you
want to keep it.

Signature of Agent or Other Representative

Tybed Name and Address of Agent

The above "Notice to Applicant" was delivered
to me on:

Date

Applicant's Signature

(6) Subsection (5)(a) and (b) of this section
may uve omitted from the replacement notice if

subsection (4) of this section for a direct
response insurer shall be as follows:]

[NOTICE TO APPLICANT REGARDING REPLACEMENT
OF MEDICARE SUPPLEMENT INSURANCE
(Insurer's Name and Address)

SAVE THIS NOTICE! IT MAY BE IMPORTANT
TO YOU IN THE FUTURE.]

[According to (your application or information
you have furnished) you intend to lapse or
otherwise terminate existing Medicare supplement
insurance and replace it with the policy
delivered with this notice issued by (insurer
name). Your new policy provides thirty (30) days
within which you may decide without cost whether
you desire to keep the policy. For your own
information and protection, you should be aware
of and seriously consider certain factors which
may affect the insurance protection available to
you under the new policy. You should review this
new coverage carefully, comparing it with all
accident and sickness coverage you now have, and
terminate your present policy only if, after due
consideration, you. find that purchase of- this
Medicare supplement coverage is a wise decision.]

[(a) Health conditions which you may presently
have (so-called preexisting conditions) may not
be immediately or fully covered under the new
policy. This could result in denial or delay of
a claim for benefits under the new policy,
whereas a similar claim might have been payable
under your present policy.] :

{(b) State law provides that your replacement

policy or certificate may not contain new
preexisting conditions, waiting periods,
elimination periods, or probationary periods.

Your insurer will waive any time periods
applicable to preexisting conditions, waiting
periods, elimination periods, or probationary
periods in the new policy (or coverage) for
similar benefits to the extent such time was
spent (depleted) under the original policy.]

[(c) If you are replacing existing Medicare
supplement insurance coverage, you may wish to
secure the advice of your present insurer or its
agent regarding the proposed replacement of your
present policy. This is not only your right, but
it is also in your best interest to make sure
you understand all the relevant factors involved
in replacing your present coverage.]

[(d) (To be included only if the application
is attached to the policy). If, after due
consideration, you still wish to terminate your
present policy and replace it with new coverage,
read the copy of the application attached to
your new policy and be sure that all questions
are answered fully and correctly. Omissions or
misstatements in the application could cause an
otherwise valid claim to be denied. Check the
application and write to (insurer name and
address) within thirty (30) days if any
information is not correct and complete, or if
any past medical history has been left out of
the application.] :

Insurer Name]

Section 16. [13.] Filing Requirements for
Advertising of Medicare Supplement Policies. (1)
An__issuer [Every insurer, nonprofit hospital,

the replacement policy or certificate does not
involve application of a new preexisting
condition limitation. [The notice required by

medical-surgical, dental, and health service
corporation, or health maintenance organization
providing Medicare supplement policies in
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Kentuckyl shall provide a copy of any Medicare
supplement policy advertisement intended for use
in Kentucky whether through written, radio, or
television, to the commissioner prior to such
use. Advertisements need not be approved prior
to use, but an advertisement shall not be used
if it has been disapproved by the commissioner
and notice of the [such] disapproval has been

given to the issuer [insurer, nonprofit
hospital, medical-surgical, dental, and health
service corporation, or health maintenance
organization].

(2) Issuers [Insurers] and agents shall not
use the names and addresses of persons purchased
as "leads" unless the solicitation material used
to obtain the names and addresses of the "leads"
are filed as advertisements as required by this
section. Issuers [Insurers] and agents shall not
use such "leads" if the solicitation materials
have been disapproved by the .conmissioner.

Section 17. [14.] Policy Delivery. If a
Medicare supplement policy is not delivered by
mail, the agent or insurer shall obtain a signed
and dated delivery receipt from the insured. If
the delivery receipt is obtained by an agent,
the agent shall forward the delivery receipt to
the issuer [insurer].

Section 18. [15.] Standards for Marketing. (1)
An issuer [Every insurer, nonprofit hospital,
medical~surgical, dental, and health service
corporation, and health maintenance organization
marketing Medicare supplement insurance coverage
in Kentuckyl, directly or through its agents or
other representatives, shall:

(a) Establish marketing procedures to assure
that any comparison of policies by its agents or
other representatives will be fair and accurate.

(b) Establish marketing procedures to assure
excessive insurance is not sold or issued.

(c) Display prominently by type, stamp, or
other appropriate means, on the first page of
the outline of coverage and the policy the
following disclosure: "Notice to buyer: This
policy may not cover all of your medical
expenses [the costs associated with medical care
incurred by the buyer during the period of
coverage. The -buyer 1is advised to review
carefully all policy limitations].”

(d) Inquire and otherwise make every
reasonable effort to identify whether a
prospective applicant or enrollee for Medicare
supplement insurance already has accident and
sickness insurance and the types and amounts of
any such insurance.

{e) [Every insurer or
Medicare supplement
auditable procedures
with this subsection.

(2) In addition to the practices prohibited in
KRS Chapter 304.12 and 806 KAR Chapter 12, the
following acts and practices are prohibited:

(a) Twisting. Making any unfair or deceptive
representatien or incomplete or fraudulent
comparison of any insurance policies or insurers
for the purpose of inducing, or tending to
induce, any person to lapse, forfeit, surrender,
terminate, retain, pledge, assign, borrow on, or
cenvert any insurance policy or to take out a
policy of insurance with another insurer.

(b} High pressure tactics. Employing any
method of marketing having the effect of or
tending to induce the purchase of insurance
through force, fright, threat, whether explicit

entity
insurance shall]
for verifying

marketing
Establish
compliance

or implied, or undue pressure to purchase or
recommend the purchase of insurance.

{(c) Cold lead advertising. Making use directly
or indirectly of any method of marketing which
fails to disclose in a conspicuous manner that a
purpose of the method of marketing is
solicitation of insurance and that contact will
be made by an insurance agent or insurance
company.

Section 19. [16.] Appropriateness of
Recommended Purchase and Excessive Insurance.
(1) In recommending the purchase or replacement
of any Medicare supplement policy or certificate
an agent shall make reasonable efforts to
determine the appropriateness of recommended
purchase or replacement.

(2) Any sale of medicare supplement coverage
that [which]l will provide an dindividual more
than one (1) Medicare supplement policy or
certificate s prohibited[, but additional
Medicare supplement coverage may be sold if, it
would insure no more than 100% of the
individual's actual medical expenses covered
under the combined policies].

Section 20. [17.]1 Reporting of Multiple
Policies. (1) On or before March 1 of each year,
an_issuer [, every insurer or other entity
providing Medicare supplement insurance coverage
in this state]l shall report the following
information for every individual resident of
this state for which the issuer [insurer or
entity] has in force more than one (1) Medicare
supplement insurance policy or certificate:

(a) Policy and certificate number; and

(b) Date of issuance.

(2) The items set forth above shall be grouped
by individual policyholder.

Section 21. [18.] Prohibition Against
Preexisting Conditions, Waiting Periods,
Elimination Periods, and Probationary Periods in
Replacement Policies or Certificates. (1) If a
Medicare supplement policy or certificate
replaces another Medicare supplement policy or
certificate, the replacing insurer shall waive
any time periods applicable to preexisting
conditions, waiting periods, elimination
periods, and probationary periods in the new
Medicare supplement policy for similar benefits
to the extent such time was spent under the
original policy.

(2) If a Medicare supplement policy or
certificate replaces another Medicare supplement
policy or certificate which has been in effect

for at least six (6) wmonths, the replacing
policy shall__not provide any time period
applicable to preexisting conditions. waiting
period. elimination periods and probationary
periods.

[Section 19. Transition of Medicare Supplement
Policy Benefits and Premiums Due te Changes in
Medicare. (1) The purpose of this section is to
assure the orderly implementation and conversion
of Medicare supplement insurance benefits and
premiums due to changes in the federal Medicare
program, to provide for  the reasonable
standardization of the coverage, terms, and
benefits of Medicare suppiement policies, to
facilitate public understanding of such policies
or contracts, to eliminate provisions contained
in such policies or contracts which may be
misleading or confusing in connection with the
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purchase of such policies or contracts, to
eliminate policy or contract provisions which
may duplicate Medicare benefits, to provide for

adjustment of required minimum benefits for
Medicare supplement policies, to provide notice
to former policy holders of an offer to

reinstitute coverage, to provide full disclosure
of policy or contract benefits and benefit
changes, and to provide for appropriate premium
adjustments.]

[(2) This section shall take precedence over
other requirements relating to Medicare
supplement policies only to the extent necessary
to assure that benefits are not duplicated and
to adjust minimum required benefits to changes
in Medicare benefits, that applicants receive
adequate notice and disclosure of changes in
Medicare supplement policies and contracts, that
appropriate premium adjustments are made in a
timely manner, and that premiums are reasonable
in relation to benefits. Except as otherwise
provided, this regulation shall apply to:]

[(a) A1l Medicare supplement policies and
contracts delivered, issued for delivery, or
which are otherwise subject to the jurisdiction
of Kentucky on or after the effective date of
this regulation; and]

[(b) A1l certificates issued
Medicare supplement policies as
paragraph (a) of this subsection.]

[(3) Benefit conversion requirements.]

[(a) Effective January 1, 1990, no Medicare
supplement  insurance policy, contract, or
certificate in force in this state shall contain
benefits which duplicate benefits provided by
Medicare.]

[(b) Benefits eliminated by operation of the
Medicare Catastrophic Coverage Act of - 1988
transition provisions shall be restored.]

[(c) For Medicare supplement policies subject
to the minimum standards adopted by the states
pursuant to the -Medicare Catastrophic Coverage
Act of 1988, the minimum benefits shall be:]

[1. Coverage of Part A Medicare eligible
expenses for hospitalization to the extent not
covered by Medicare from the 61st day through
the 90th day in any Medicare benefit period;]

[2. Coverage for either all or none of the
Medicare Part A inpatient hospital deductible
amounts;]

[3. Coverage

under group
provided in

of Part A . Medicare
expenses incurred as daily hospital
during use of Medicare's Tlifetime
inpatient reserve days;]

[4. Upon exhaustion of all Medicare hospital
inpatient coverage including the Tlifetime
reserve days, coverage of ninety (90) percent of
all Medicare Part A eligible expenses for
hospitalization not covered by Medicare subject
to a lifetime maximum benefit of an additional
365 days;]

[5. Coverage under Medicare Part A for the
reasonable cost of the first three (3) pints of
blood (or equivalent quantities of packed red
blood cells, as defined under federal
regulations) unless replaced in accordance with

eligible
charges
hospital

federal regulations or already paid for under
Part B.]
[6. Coverage for the coinsurance  amount of

Medicare eligible expenses under Part B
regardless of hospital confinement, subject to a
maxi.um calendar year out of pocket amount equal
to the Medicare Part B deductible; and]

[7. Effective January 1, 1990, coverage under
Medicare Part B for the reasonable cost of the

"shall file with the commissioner,

first three (3) pints of blood (or equivalent
quantities of packed red blood cells, as defined
under federal regulations), unless replaced in
accordance with federal regulations or already
paid for under Part A, subject to the Medicare
deductible amount.]

[(d) General requirements. No later than
January 31, 1990, every entity providing
Medicare supplement insurance or benefits to a
Kentucky resident shall notify its policyholders
of modifications it bhas made to Medicare
supplement insurance policies or contracts. Such
notice .shall be in the format set forth in
Appendix A.] '

[1. The notice shall not
accompanied by any solicitation.]

[2. No modifications to an existing Medicare
supplement policy shall be made at the time of
or in connection with the notice requirements of
this section except to the extent necessary to
accomplish the purposes set forth in subsection
(1) of this section.]

[(4) Rate and form filing requirements.]

[(a) As soon as practicable, but no later than
forty-five (45) days after the effective date of
the Medicare benefit changes, every entity
issuing Medicare supplement policies in Kentucky
in accordanﬁe
the

contain or Dbe

with the
following:]

[1. Appropriate premium adjustments necessary
to produce loss ratios as originally anticipated
for the applicable policies or contracts.
Supporting documents which are necessary to
justify the adjustment shall accompany the
filing.] : :

[2. Any appropriate riders, endorsements, or
policy forms needed to accomplish Medicare
supplement policy modifications necessary to
eliminate benefit duplications with Medicare and
to provide the benefits required by subsection
(3) of this section. Any such riders,
endorsements, or policy forms shall provide a
clear description of the Medicare supplement
benefits provided by the policy or contract.]

[(b) Upon satisfying the filing and approval
requirements, every entity providing Medicare
supplement policies in Kentucky shall provide
each covered person with any rider, endorsement,
or policy form necessary to make the adjustment
outlined in subsection (3) of this section.]

[(c) Any premium adjustments shall produce an
expected Tloss ratio under such policy or
contract as will conform with minimum loss ratio
standards for Medicare supplement policies and
shall result in an expected loss ratio of at
lTeast as great as that originally anticipated by
the insurer for such Medicare supplement
insurance policies or contracts. Premium
adjustments may be calculated for the period
commencing with Medicare benefit changes.]

[(5) Offer of reinstitution of coverage.]

[(a) Except as provided in paragraph (b) of
this subsection, in the case of an individual
who had in effect on December 31, 1988, a
Medicare supplement policy or certificate and
the individual terminated coverage under such
policy before the date of the enactment of the
repeal of the Medicare Catastrophic Coverage Act
of 1988, the insurer shall:]

[T. Provide written notice as soon as
practicable to the policyholder or certificate
holder at the last address known to the insurer
of the offer described below; and]

[2. Offer the individual, reinstitution of

applicable filing procedures,
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coverage effective as of January 1, 1990, under
the following terms:]

[a. There will be no provision for any waiting
period with respect to treatment of preexisting
conditions;]

[b. Provision for coverage which is
substantially equivalent to coverage in effect
before the date of termination; and]

[c. Provision for classification of premiums
on terms which are at least as favorable to the
policyholder or certificate holder as the
premium classification terms that would have
applied to the policyholder or certificate
holder had the coverage never terminated.]

[(b) An insurer is not required to make the
offer under paragraph (a)2 of this subsection in
the case of an individual who is a policyholder
or certificate holder of another Medicare
supplement policy as of January 1, 1990, if the
individual is not subject to a waiting period
with respect to treatment of preexisting
condition under the other policy.]

[(6) Requirements for new
certificates.]

[(a) Effective January 1, 1990,
supplement  insurance policy,
certificate shall be delivered or issued for
delivery in Kentucky which provides benefits
which duplicate benefits provided by Medicare.
No such policy, contract, or certificate shall
provide less benefits than those required under
this regulation, except where duplication of
Medicare benefits would result and except as
required by this section.]

[(b) General requirements.]

[1. Within ninety (90) days after the
effective date of this regulation, every entity
issuing Medicare supplement policies shall file
new Medicare supplement policies or contracts
which eliminate any duplication of Medicare
supplement benefits provided by Medicare, which
adjust minimum required benefits to changes in
Medicare benefits and which provide a clear
description of the policy or contract benefit.]

[2. The filing vrequired under subsection
(4)(a)1 of this section shall provide for loss
ratios which are in compliance with all minimum
standards.] )

[3. Every applicant for a Medicare supplement
insurance policy or certificate shall be
provided an outline of coverage which simplifies
and accurately describes benefits provided by
Medicare and policy or certificate benefits and
limitations.]

polices and

no Medicare
contract or

[Section 20. Severability. If any provision of
this regulation or the application of this
regulation to any person or circumstance is for
any reason held to be invalid, the remainder of
the regulation and the application of such
provision to other persons or circumstances
shall not be affected thereby.]

[Section 21. Effective Date. This regulation
shall become effective upon completion of its
review pursuant to KRS Chapter 13A.]

[(For Appendix A, see Chart in Section 5 of the
"QUTLINE OF MEDICARE SUPPLEMENT COVERAGE AND
PREMIUM INFORMATION', (Section 11(3)(c)
of this regulation)]

COMPILER'S NOTE: The following "Appendix A" and
“Appendix B" are new appendices being inserted.

APPENDIX A

MEDICARE SUPPLEMENT REFUND CALCULATION FORM
FOR CALENDAR YEAR

TYPE SMSBP (W)
For the State of
Company Name
NAIC Group Code NAIC Company Code
Person Completing This Exhibit

Title Telephone Number
(a) (b)
Earned Incurred
Line Premium (x) Claims (y)

1. Current year's experience
a. Total (all policy

. years)
b. Current year's
issues (2)

c. Net (for reporting
purposes - 1a - 1b)

2. Past year's experience
(all policy years)

. Total experience (net
current year + past
years' experience)

. Refunds last year
(excluding interest)

. Previous since inception
{excluding interest)

. Refunds since inception
(excluding interest)

. Benchmark ratio since
inception (SEE WORK-
SHEET FOR RATIO 1)

8. Experienced ratio

since inception

w

R I = ) B & | I N

Total actual incurred claims (line 3, col b)
= Ratio 2

Tot. earned prem. (line 3, col a) - refunds
since inception (line 6)

9. Life years exposed since inception

If the experienced ratio is less than the
benchmark ratio, and there are more than 500
life years exposure, them proceed to
calculation of refund.
10. Tolerance permitted (obtained from
credibility table)
11. Adjustment to incurred claims for credibility

ratio 3 = ratio 2 + tolerance

If ratio 3 is more than benchmark ratio (ratio
1), a refund or credit to premium is not
required.

If ratio 3 is less than the benchmark ratio,
then proceed.

12. Adjusted incurred claims =
(tot. earned premiums (line 3, col a) -
refunds since inception (Tine 6)) x ratio 3
(lines 11)

13. Refund = total earned premium (line 3, col
a) — refunds since inception (line 6) -
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Adjusted incurred claims (line 12) (w) "SMSBP" = Standardized Medicare Supplement
Benefit Plan.
benchmark ratio (ratio 1) (x) Includes model loadings and fees charged.
(y) Excludes active 1ife reserves.
If the amount on line 13 is less than .005 (z) This is to be used as "Issue Year Earned
times the annualized premium in force as of Premium" for Year 1 of next year's "Worksheet
December 31 of the reporting year, then no for Calculation of Benchmark Ratios".

refund is made. Otherwise, the amount on line

13 is to be refunded or credited, and a I certify that the above information and
description of the .refund and/or credit calculations are true and accurate to the best
against premiums to be used must be attached of my knowledge and belief.

to this form.

Medicare Supplement Credibility Table ) Signature
Life Years Exposed Tolerance Name -~ Please Type
Since Inception
Title
10,000 + 0.0%
5,000 - 9,999 5.0% Date
2,500 - 4,999 . 71.5%
1,000 - 2,499 10.0%
500 - 999 15.0%
If less than 500, no credibility.
REPORTING FORM FOR THE CALCULATION OF BENCHMARK RATIO
SINCE INCEPTION FOR INDIVIDUAL POLICIES
FOR CALENDAR YEAR
TYPE SMSBP (P)
FOR THE STATE OF
Company Name
NAIC Group Code ____ NAIC Company Code ____
Address
Person Completing this Exhibit
Title Telephone Number
(a) (b) (c) (d) (e) (f) (9) (h) (i) (3) (o)
- : Cumulative Cumulative Policy
Earned Loss Loss Year Loss
Year Premium Factor (b)x(c) Ratio (d)x(e) Factor (b)x(g) Ratio (h)x(i) Ratio
1 2.770 0.442 0.000 0.000 0.4
2 4.175 0.493 0.000 0.000 0.55
3 4.175 0.493 1.194 0.659 0.65
4 4.175 0.493 2.245 0.669 0.67
5 4.175 0.493 3.170 0.678 0.69
6 4.175 0.493 3.998 0.686 0.71
7 4.175 0.493 4,754 0.695 0.73
8 4.175 0.493 5.445 0.702 0.75
-9 4.175 0.493 6.075 0.708 0.76
10 4.175 0.493 6.650 0.713 0.76
11 4.175 0.493 7.176 0.717 0.76
12 4.175 0.493 7.655 0.720 0.77
13 4.175 0.493 8.093 . 0.723 0.77
14 4.175 0.493 8.493 0.725 0.77
15 -4.175 0.493 8.684 0.725 0.77
TOTAL: (k): (1): (m): (n)
Benchmark ratio since inception: (1 + n) / (k + m):
(a): Year 1 is the current calendar year - 1 (b): For the calendar year on the appropriate
Year 2 is the current calendar year - 2 line in column (a), the premium earned
(etc.) during that year for policies issued in
(Example: If the current year is 1991, then: that year.
year 1 is 1990; year 2 is 1989; etc.)
(0): Those loss ratios are not explicitly used {(p): "SMSBP" = Standardized Medicare Supplement
in computing the benchmark loss ratios. Benefit Plan.

They are the loss ratios, on a policy year
basis, which result in the cumulative loss
ratios displayed on this worksheet. They
ar$ shown here for informational purposes
only.
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*REpORTINGVFORM;FOR THE ‘CALCUEATION 'OF 'BENCHMARK 'RATIO
‘SINGE ‘INCEPTION "FOR "GROUP ‘POLICIES 'FOR -CALENDAR YEAR

TYPE _ __'SMSBP '(P) ,
‘FOR "THE "STATE 'OF .
‘Company 'Name ,
'NAIC ‘Groip ‘Code ___ ‘NAIC Company ‘Code ___
‘Address . v A
Person Completing ‘this Exhibit
Title . . TeTephone ‘Numbet

ta) itb) (c) {(d) e (f) (9) (h) (i) (3) (o)
Cumulative ‘CumuTative Policy
Earned _Loss o ‘ Loss g ‘ Year Loss
Year Premium Factor (b)x(c) ‘Ratio (d)x(e) Facter (b)x(g) Ratio (h)x(i) Ratio
1 2.770 0.507 0.000 0.000 '0.46
2 4.175 0.567 0.000 0.000 0.63
3 4.175 0.567 1.194 0.759 0.75
4 4.175 0.567 2.245 0.771 0.77
5 4.175 0.567 3.170 0.782 0.8.
6 4.175 0.567 3.998 0.792 0.82
7 4.175 0.567 4.754 0.802 . 0.84
8 4,175 0.567 5.445 0.811 0.87
9 4.175 0.567 6.075 0.818 0.88
10 4.775 0.567 6.650 0.824 0.88
1 4.175 0.567 7.176 0.828 0.88
12 4.175 0.567 7.655 0.831 0.88
13 4.175 0.567 8.093 0.834 0.89
14 4.175 0.567 8.493 0.837 0.89
15 4.175 0.567 8.684 0.838 0.89
TOTAL: (k): 1): (m): (n):
Benchmark ratio since inception: (1 + n) 7 (k + m): , , o
(a): Year 1 is the current calendar year - 1 (b): For the calendar year on the appropriate
Year 2 is the current calendar year - 2 line in column (a), the premium earned
(etc.) , during that year for policies issued in
(Example: If the current year is 1991, then: that year.
year 1 is 1990; year 2 is 1989; etc.)
(0): Those Toss ratios are not explicitly used (p): "SMSBP" = Standardized Medicare Suppleément
in computing the benchmark loss ratios. Benefit Plan.

They are the loss ratios, on a policy year
basis, which result in the cumulative Joss
ratios displayed on this worksheet. They
ar$ shown here for informational purposes
only.

APPENDIX B
FORM FOR REPORTING
MEDICARE SUPPLEMENT POLICIES

Company Name: .
Address:

Phone Number:

Due March 1, annually

The purpose of this form is to report the
following information on each resident of this
state who has in force more than one Medicare
supplement policy or certificate. The
information is to be grouped by individual
policyholder.

Policy and Certificate # Date of Issuance

Signature

Name and TitTe'(PTéase fype)

Date ) . -
Volume: 18, Number 7 = Janwary T, 1992
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KENTUCKY MEDICARE SUPPLEMENT COMPARISON STATEMENT

Annual Premium

Proposed Insurance

(Insurer Name)

(Insurer Name)

Annual Premium

PRIVATE INSURANCE

MEDICARE (PART A): HOSPITAL INSURANCE - COVERED SERVICES PER BENEFIT PERIOD (1)

Services

HOSPITALIZATION

Semiprivate room and
board, general nursing
and miscellaneous hospi-

tal services and supplies.

CHECKLIST

POSTHOSPITAL SKILLED
NURSING FACILITY CARE

In a facility approved by
Medicare. You must have
been in a hospital for

at least 3 days and

enter the facility within
30 days after hospital
discharge (2).

Benefit Medicare Pays* You Pay* Current Proposed
) Insurance Insurance
Pays Pays
(Plan )** (Plan )
First 60 days A1l but $ $
61st to 90th day A1l but $ aday $ a day
91st to 150th day*** A1l but $ aday $ a day
Beyond 150 days Nothing A1l costs
First 20 days 100% of approved Nothing
amount
Additional 80 days All but $ aday $ a day
Beyond 100 days Nothing A1l costs

HOME HEALTH CARE

Visits limited to Full cost of ser- Not

hing for ser-

medically neces— vices; 80% of vices; 20% of
sary skilled care. approved amount approved amount
for durable for durable
medical equipment medical equipment
HOSPICE CARE Up to - days if A1l but Timited Limited cost
Available to terminally doctor certifies costs for out- sharing for
i1l need. patient drugs and outpatient drugs
inpatient respite and inpatient
care. respite care.
BLOOD Blood. A1l but first 3 For first 3
pints pints, *XXx*x
FOREIGN TRAVEL Medically neces- Emergency hospital A1l costs not
sary emergency services in quali— covered by
care in a foreign fied Mexican or Medicare
country. or Canadian

hospitals X***x

oK %k

These figures are for 19__ and are subject to change each year.
If the policy being replaced is not a standardized policy, insert "N/A".
60 reserve days may be used only once; days used are not renewable.

**xx*  To the extent the blood deductible is met under one part of Medicare
during the calendar year, it does not have to be met under the other part.

wxxxx Please refer to your Medicare Handbook for more information.

) A benefit period begins on the first day you receive service as an

inpatient in a hospital and ends after you have been out of the hospital or

skilled nursing facility for 60 days in a row.
(2) Medicare and private Medicare supplement insurance will not pay for most

nursing home care. You pay for custodial care and most care in a nursing home.
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KENTUCKY MEDICARE SUPPLEMENT COMPARISON STATEMENT
» PRIVATE INSURANCE

MEDICARE (PART B): HOSPITAL INSURANCE ~ COVERED SERVICES PER CALENDAR YEAR CHECKLIST
Service Benefit Medicare Pays You Pay Current Proposed
Insurance Insurance
Pays Pays
(Plan )}* (Plan )
MEDICAL EXPENSE Medicare pays for 80% of approved $ Deductible**
Physician's services, medical services in amount (after $ plus 20% of
inpatient and outpatient or out of the deductible) balance of
medical services and hospital. approved amount
supplies, physical and (plus any charge
speech therapy, ambulance, above approved
etc. amount )} ***
HOME HEALTH CARE Visits limited to  Full cost of ser- MNothing for ser-
medically neces— vices; 80% of vices; 20% of
sary skilled care approved amount approved amount

for durable for durable

medical equipment medical equip-

(after $ ment (after $ N

deductible). deductible).
AT-HOME RECOVERY BENEFIT  Short-term at-home Nothing A1l costs

assistance with
activities of
daily living.****

OUTPATIENT HOSPITAL Unlimited if 80% of approved Subject to deduc-
TREATMENT medically neces~ amount (after $ tible plus 20%
sary. deductible). of approved amount.
BLOOD Blood 80% of approved First 3 pints
amount (after $ plus 20% of
deductible and approved amount
starting with 4th (after $
pint). deductible)*****
PREVENTIVE CARE-PATIENT Annual physical Screening pap A1l costs not
EDUCATION exam, preventive smears once every covered by
testing, influenza 3 years; screening Medicare
vaccines mammograms every
second year.
OUTPATIENT PRESCRIPTION Outpatient pre- Nothing A1l costs
DRUGS scription drugs
FOREIGN TRAVEL Medically necessary Nothing A1l costs not
emergency care in covered by
foreign country. Medicare
OTHER******
* If the policy being replaced is not a standardized policy, insert "N/A".
xx Once you have had of expense for covered services in.19 , the Part

B deductible does not apply to any further covered services you receive for
the rest of the year.

kel YOU PAY FOR charges higher than the amount approved by Medicare unless the
doctor or supplier agrees to accept Medicare's approved amount as the total
charge for services rendered.

xxxx At home recovery benefits must be received in conjunction with Medicare
approved home health care benefits.

¥rexxx To the extent the blood deductible is met under one part of Medicare during
the calendar year, it does not have to be met under the other part.

wrxxxx Use this area to compare prestandardization and/or innovative benefits.

NOTICE TO APPLICANT:
Do not sign this form unless it has been explained to you.

Applicant Date Agent Date

NOTICE TO AGENT/INSURER:

This form is to be retained by the replacing insurer and attached to the replacement policy.
Form LHM-2 Page 2 of 2
(November, 1991)
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ELIZABETH P. WRIGHT, Commissioner

THEODORE T. COLLEY, Secretary
APPROVED BY AGENCY: November 18, 1991
FILED WITH LRC: December 6, 1997 at 9 a.m.

STATEMENT OF EMERGENCY
902 KAR 22:010E

This emergency administrative regulation
establishes the procedures by which the Kentucky
Board of Family Health Care Providers shall
approve the treatment protocols, the drug
formulary and the quality assurance program of a
network. The Kentucky Board of Family Health
Care Providers must complete the approvals prior
to the licensure and operation of a network. In
order to facilitate and expedite licensure it is
necessary that this emergency administrative
regulation be in place as soon as possible.
Licensure is required prior to operation of a
network including the recruitment, certification
and use of midlevel health care practitioners.
Networks and midlevel health care practitioners
cannot fully participate until administrative
regulations are in place. This emergency
administrative regulation will be replaced by an
ordinary administrative regulation which was
filed with the Regulations Compiler on December
6, 1991.

WALLACE G. WILKINSON, Governor
KAREN A. MAIN, Chair

BOARD OF FAMILY HEALTH CARE PROVIDERS

902 KAR 22:010E. Kentucky Board of Family
Health Care Providers. ‘

RELATES TO: KRS 216.900 through 216.925

STATUTORY AUTHORITY: KRS 216.920

EFFECTIVE: December 9, 1991

NECESSITY AND FUNCTION: KRS Chapter 216
mandates that the Kentucky Board of Family
Health Care Providers promulgate regulations
necessary to  implement their duties and
responsibilities. The regulation responds to
provisions of KRS 216.920 which requires board
approval of treatment protocols, drug
formularies and quality assurance programs
before an applicant <can receive a network
lTicense and begin full operation.

Section 1. Approval of Protocols. (1) An
applicant for a Tlicensed network shall submit
for approval to the Board of Family Health Care
Providers at time of application their twenty
(20) protocols to be used by the midlevel health
care practitioners or may use twenty (20)
protocols that the board has developed.

(2) Protocols submitted to the board shall be
designed for use by the midlevel health care
practitioner and shall include items as issued
in KRS 216.910(2).

(3) Network protocols to be wused by the
midievel health care practitioner shall be
designed to ensure a basic treatment plan for
maintenance of identified chronic conditions.

(4) Approval for protocols will be based on
the following:

(a) The conditions for which protocols are
established shall be chronic.

(b) Chronic conditions are those conditions
that have a prolonged course that do not resolve
spontaneously, and for which a complete cure is

v

rarely achieved even with long-term maintenance.

(c) The protocol shall contain clear and
concise instructions of procedures necessary for
assessment, maintenance, treatment of a chronic
condition diagnosed by the staff M.D. 1in the
network; to include but not limited to:
definition, patient  assessment, review of
relevant Tlab findings, wmedication management,
requirements for physician consultation and with
strong emphasis on health education.

(d) The protocol shall be written in a manner
that prevents the need for a diagnostic decision
by the midlevel health care practitioner. ]

(e) The protocol shall contain a list of drugs
from the approved drug formulary that the
midlevel health care practitioner may reorder
for each condition.

(f) Board approval of the protocols for each
licensed network will Timit the certified
midlevel health care practitioner to only those
submitted and approved or prescribed by the

board.
(g) After initial protocol approval, the
licensed network shall submit any changes or

additions to the board for approval.

Section 2. Drug Formulary. (1) The network
formulary will contain at a minimum, a list of
the names of the pharmaceuticals approved for
the use by the network and will include
information regarding dosage, unit dispensing
size, and contraindications. :

(2) The network will clearly designate within
the formulary, pharmaceuticals which can be
reordered by the midievel health care
practitioner. The pharmaceuticals will be
included in the treatment diagnosis protocols
with clearly stated instructions of the midlevel
health care practitioner's duties,
responsibilities and limitations.

(3) The network will develop and provide an
addendum to the network formulary which will
include all pharmaceuticals with complete
formulary information, which will be reordered,
by the midlevel health care practitioner. This
formulary will be correlated with the protocols
handbook to be provided to each midlevel health
care practitioner.

(4) After initial drug formulary approval, the
Ticensed network shall submit any changes or
additions to the board for approval.

Section 3. Quality Assurance. (1) The quality
assurance program  shall include specific
mechanisms for reviewing and evaluating patient
care stipulated by the twenty (20) chronic
condition protocols which have been approved by
the board for the use of the network and the
midlevel health care practitioner. The
mechanisms will be clearly designated to the
protocols and clearly defined in the program.

(2) The Kentucky Board of Family Health Care
Providers shall review for approval those parts
of the networks quality assurance program that
pertain to implementation of the protocols to be
utilized by the midlevel health care
practitioner.

(3) After initial quality assurance program
approval, the licensed network shall submit any
changes or additions to the board for approval.

Section 4. Process. (1) The Cabinet for Human
Resources, Division of Licensing and Regulations
shall inform the network applicant that their
twenty (20) treatment protocols, the quality
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assurance program and drug formulary shall be
submitted to the Kentucky Board of Family Health
Care Providers for review and approval prior to
issuance of a license to operate a network.

{2} The network applicant shall submit the
twenty (20) treatment protocols, quality
assurance program and drug formulary to:

Kentucky Board of Family Health Care Providers,
Cabinet for Human Resources, Department for
Health Services, Division of Vital Records and
Health Development, 275 East Main Street,
Frankfort, Kentucky 40621.

(3) Upon receipt of the twenty (20) protocols,
quality assurance program and drug formulary, a
committee of the Kentucky Board of Family Health
Care Providers shall review and make
recommendation for approval/disapproval to the
full board. If the recommendation of the
committee is for disapproval, the committee
shall define the deficiencies causing the
recommended disapproval and allow ten (10) days
for revision and resubmittal to the committee.

(4) The board shall take action at their
quarterly meeting by approving or disapproving
the applicants treatment protocols, drug
formulary and quality assurance programs based
on the recommendation of the review committee.
The Department for Health Services shall
document the actions of the board and forward a
copy of the documentation to the Division of
Licensing and Regulations.

KAREN A. MAIN, Chairman
APPROVED BY AGENCY: November 15, 1991
FILED WITH LRC: December 9, 1991 at 4 p.m.

STATEMENT OF EMERGENCY
902 KAR 22:030E

This emergency administrative reguiation
establishes the procedures by which the Kentucky
Board of Family Health Care Providers shall
administer the qualifying examination for
certification and recertification of midlevel
health care practitioners. There have been
numerous requests for certification by potential
applicants of midlevel health care
practitioners. In accordance with KRS 216.920
the Kentucky Board of Family Health Care
Providers must certify midlevel health care
practitioners to work in licensed networks. In
order to facilitate this certification process
and because of the direct effect on the full
operation of Tlicensed networks it is necessary
that this emergency administrative regulation be
in place as soon as possible. This emergency
administrative regulation will be replaced by an
ordinary administrative regulation which was
filed with the Regulations Compiler on December
6, 1991.

WALLACE G. WILKINSON, Governor
KAREN A. MAIN, Chair

KENTUCKY BOARD OF FAMILY HEALTH CARE PROVIDERS

902 KAR
practitioner.

22:030E. Midlevel health care

RELATES TO: KRS 216.900 through 216.925

STATUTORY AUTHORITY: KRS 216.920, 216.925

EFFECTIVE: December 9, 199)

NECESSITY AND FUNCTION: KRS Chapter 216
mandates that the Kentucky Board of Family

Health Care Providers promulgate
necessary to implement their duties and
responsibilities. The regulation responds to
provisicns of KRS 216.920 which requires the
Kentucky Board of Family Health Care Providers
to certify and recertify midlevel health care
practitioners; develop and administer qualifying

regulations

examinations for midlevel health care
practitioners; identify continuing education
requirements for midlevel health care

practitioners.

Section 1. Application for Certification. (1)
The application form as shown in  these
regulations for the general practice of midlevel
health care practitioners (MLPs) shall be
completed in its entirety by all applicants.

(2) The application forms shall be obtained
through the Kentucky Board of Family Health Care

Providers, c¢/o Division of Vital Records and
Health  Development, Department  for Health
Services, 275 ©East Main Street, Frankfort,
Kentucky 40621.

(3) The application shall be executed and
sworn before a notary and returned to the

Kentucky Board of Family Health Care Providers
with a postmark of at least sixty (60) days
prior to the scheduled examination with the fee
of fifty (50) dollars.

(4) The Kentucky Board of Family Health Care
Providers may reject an application for the
following reasons:

(a) Applicant has been
misdemeanor involving moral
felony;

(b) Applicant has had a health care profession
Ticense or certificate denied or revoked in any
state or territory;

(c) Applicant has an addiction to alcohol or
any other chemical substances;

(d) Applicant has misrepresented any facts on
the application;

(e) Applicant has failed to provide additional
information requested by the Kentucky Board of
Family Health Care Providers;

(f) Applicant has not properly completed or
sworn to the information to meet a1l the
requirements pursuant to KRS Chapter 216.

(5) The Kentucky Board of Family Health Care
Providers shall notify the candidate of
acceptance or rejection of the application
and/or date, time, place of the examination at
least thirty (30) days prior to the examination.

convicted of a
turpitude or a

Section 2. Approved Qualifying Examinations.
(1) The examination for certification as a
midievel health care practitioner shall consist

of a written portion and a clinical/skills
practicum portion.

(2) The qualifying examination for
certification as a midlevel health care

practitioner shall consist of the following
components as approved by the Kentucky Board of
Family Health Care Providers:

(a) The written portion of the examination
shall consist of items based on medical
treatment protocols developed and approved by

the Kentucky Board of Family Health Care
Providers.

(b) The <clinical practicum portion of the
examination shall test the applicant's skills
and shall be based on the medical treatment
protocols developed and/or approved by the

Kentucky Board of Family Health Care Providers.
(c) A score of seventy (70) percent shall be
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achieved on the written portion of the
qualifying examination and a score of 100
percent shall be achieved on the clinical/skills
portion of the examination for certification as
a midievel health care practitioner.

(3) The board shall recognize the national or
state qualifying examinations for certification
or licensure of advanced registered nurse
practitioners, physician assistants and
registered nurses as the qualifying examination

for the certified midlevel health care
practitioner.

Section 3. Qualifying Examination
Administration. (1) Examination sites and

examination frequency shall be designated by the
Kentucky Board of Family Health Care Providers
and published annually.

(2) There shall be no limit on the number of
times a candidate can take the examination for
certification.

(3) The candidate shall notify the Kentucky
Board of Family Health Care Providers if a new
test date is desired.

Section 4. Certification of Midlevel Health
Care Practitioners. (1) To be certified by the
Kentucky Board of Family Health Care Providers
as a midlevel health care practitioner, a person
shall:

(a) Be a health care professional who, by
Ticense or certification directly deals with
physical or psychological illness of a patient;

(b) Submit a completed application with the
required fee;

(c) Be of good character and reputation;

(d) Meet the requirement for application
pursuant to KRS 216.925;

(e) Have passed an examination approved by the
Kentucky Board of Family Health Care Providers.

(2) The certified midlevel
practitioner shall practice only in Ticensed
networks following the guidelines pursuant to
KRS 216.925.

(3) Certification shall begin on or before
July 1, 1992, and certification shall be renewed
every five (5) years thereafter.

Section 5. Recertification of Midlevel Health
Care Practitioners. (1) The application form as
shown in these regulations for the general
practice of midlevel health care practitioners
(MLPs) shall be completed in its entirety by all
applicants.

(2) The application forms shall be obtained
through the Kentucky Board of Family Health Care

Providers, c¢/o Division of Vital Records and
Health  Development, Department for Health
Services, 275 East Main Street, Frankfort,
Kentucky 40621.

(3) The application shall be executed and
sworn before a notary and returned to the

Kentucky Board of Family Health Care Providers
with a postmark of at least sixty (60) days
prior to the end of the licensure period with
the fee of fifty (50) dollars.

(4) The Kentucky Board of Family Health Care
Providers may reject an application for the
following reasons:

(a) Applicant has been’
misdemeanor involving moral
felony;

(b) Applicant has had a health care profession
license or certificate denied or revoked in any
state or territory;

convicted of a
turpitude or a

health care

(c) Applicant has an addiction to alcohol or
any other chemical substances;

(d) Applicant has misrepresented any facts on
the application;

(e) Applicant has failed to provide additional
information requested by the Kentucky Board of
Family Health Care Providers;

(f) Applicant has not properly completed or
sworn to the information to meet all the
requirements pursuant to KRS Chapter 216;

(g) Applicant has failed to complete mandatory
education requirements.

(5) Certification shall be renewed at least
every five (5) years thereafter according to
procedures established by the Kentucky Board of
Family Health Care Providers. In conjunction
with the renewal of his/her certification, the
midlevel health care practitioner shall provide
evidence of having completed the required ten
(10) medical education hours annually.

(6) The Kentucky Board of Family Health Care
Providers shall notify the candidate of
acceptance or rejection of the application
and/or date, time, place of the examination at
lTeast thirty (30) days prior to the examination.

Section 6. - Mandatory Continuing Education
Requirements. (1) Any human immunodeficiency
virus education courses shall be in accordance
with 902 KAR 2:160, Human immunodeficiency virus
education continuing education for professionals.

(2) Courses shall utilize organized learning
experiences through personal professional
presentations or educational programs meeting
the criteria for AMA Category 1 or the Kentucky
Board of Nursing requirements.

(3) Other courses shall be reviewed for
approval by a committee of the Kentucky Board of
Family Health Care Providers in accordance with
the following:

(a) The potential provider of continuing
education requirements for the midlevel health
care practitioner shall request an application
for approval as a provider and the board shall
assign the potential provider of continuing
education a permanent, nontransferable number.
The provider of continuing education number
shall be used to identify all communications,
offering announcements, records, and reports.

(b) Applications for approval as a provider of
continuing education may be submitted at any
time during the year.

(¢) If the potential provider of continuing
education meets the board's standards and
criteria, approval shall be granted.

(4) At the time of vrecertification the
certified midlevel health «care practitioner
shall submit to the Kentucky Board of Family
Health  Care Providers in the form  of
certificates, examinations, signed forms, etc.,
proof of completion of ten (10) approved medical
education hours per year to the following
address: Kentucky Board of Family Health Care

Providers, c¢/o Division of Vital Records and
Health  Development, Department for Health
Services, 275 East Main Street, Frankfort,

Kentucky 40621.

COMPILER'S NOTE: (See Forms published with 902
KAR 22:030, the ordinary regulation, in this
Administrative Register.)

KAREN A. MAIN, Chairman o -
APPROVED BY AGENCY: November 15 1991
FILED WITH LRC: December 9, 1991 at 4 p.m.
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STATEMENT OF EMERGENCY
904 KAR 2:015E

This emergency administrative regulation
revises the cost-of-living adjustments to state
supplementation recipients by increasing the
amounts as follows: (a) Recipients in personal
care homes receive a $35 increase per month; (b)
Recipients in family care homes receive a $26
increase per month; (c) Recipients in caretaker
situations receive the following increases:
single individual -~ $23, couple (one requiring
care) - $33, couple (both requiring care) - $35.
This emergency administrative regulation is
necessary in order to comply with the
department's pass—along agreement with the
Social Security Administration which reguires
cost-of-living increases for eligibility
determinations made on or after January 1, 1992.
In order to implement these revisions by January
1, 1992, an emergency administrative regulation
must be promulgated. This emergency
administrative regulation shall be replaced by
an ordinary administrative vregulation. The
ordinary administrative regulation was filed
with the Regulations Compiler for the December
1991 filing.

WALLACE G. WILKINSON, Governor
HARRY J. COWHERD, M.D., Secretary

CABINET FOR HUMAN RESOURCES
Department for Social Insurance
Division of Management and Development

904 KAR 2:015E. Supplemental programs for the
aged, blind and disabled.

RELATES TO: KRS 205.245,
CFR 416.2096

STATUTORY AUTHORITY: KRS 194.050, Cabinet for
Human Resources, v. Additional Budget Items,
1990-92 Final Enacted Budget Memorandum, Vol.
II, p. 261

EFFECTIVE: December 4, 1991

NECESSITY AND FUNCTION: The Cabinet for Human
Resources is responsible under Title XVI of the
Social Security Act as amended by Public Law
92-603 to administer a state funded program of
supplementation to all December, 1973,
recipients of aid to the aged, blind and
disabled, referred to as AABD, disadvantaged by
the implementation of the Supplemental Security

20 CFR 416.2095, 20

Income Program, referred to as SSI. KRS 205.245
provides not only for the mandatory
supplementation program but also for

supplementation to other needy aged, blind and
disabled persons. The cabinet shall operate a
supplement program for certified personal care
homes (PCH) which accept state supplementation
recipients and have a thirty-five (35) percent
mentally 411 or mentally retarded (MI or MR)
population in all of the PCH's occupied licensed
personal care beds. Personal care services are
described in 902 KAR 20:036. This regulation
sets forth the provisions of the supplementation
program.

Section 1. Mandatory State Supplementation.
Mandatory state supplementation payments shall
be equal to the difference between the AABD

payment for the month of December, 1973, plus
any other income available to the recipient as
of that month and the total of the SSI payment
and other income. Also included are those former

aged, blind or disabled recipients ineligible
for SSI due to income but whose special needs
entitled them to an AABD payment as of December,
1973. Mandatory payments shall continue until
the needs of the recipient as recognized in
December, 1973, have decreased or income has
increased to the December level.

(1) The mandatory payment is increased only
when income as recognized in December, 1973,
decreases, the SSI payment is reduced but the
recipient's circumstances are unchanged, or the
standard of need utilized by the department in
determining optional supplementation payments
for a class of recipients is increased.

(2) In cases of man and wife, living together,

income changes after September, 1974, will
result in increased mandatory payment only if
total income of the «couple 1is less than

December, 1973, total income.

Section 2. Optional State Supp1ementation.
Optional state supplementation is available to
those persons meeting technical requirements and
resource limitations of the aged, blind or
disabled medically needy program as contained in
907 KAR 1:011 and 907 KAR 1:004 (except when
specified in 904 KAR 2:015) who require special
living arrangements and who have insufficient
income to meet their need for care. Spec1a1
Tiving arrangements include residence in
personal care home as defined in 902 KAR 20: 036
or family care home as defined in 902 KAR 20:041
or situations in which a caretaker must be hired
to provide care other than room and board. A
supplemental payment is not made to or on behalf
of an otherwise eligible individual when the
caretaker service 1is provided by the spouse,
parent (of an adult disabled child or a minor
child), or adult child (of an aged or disabled
parent) who is living with the otherwise
eligible individual. When this circumstance
exists and a person living outside the home is

hired to provide caretaker services, the
supplemental payment may be made. Application
for SSI, if potential eligibility exists, is

mandatory.

Section 3. Resources Considerations. In
determining countable resources and the effect
of resources on eligibility, the folTowing
policies are applied.

(1) Consider resources according to policies
for the medically needy as contained in 907 KAR
1:004, except as noted in subsection (2) of this
section.

(2) The upper Timit for resources for an
individual and for a couple is set at $1,700 and

$2,550, respectively, effective Januvary 1, 1986;
at $1,800 and $2,700, respectively, effective
January 1, 1987; at $1,900 and $2,850,

respectively, effective January 1, 1988; and at
$2,000 and $3,000, vrespectively, effective
January 1, 1989.

(3) Resources determined in accordance with
subsection (1) of this section to be in excess
of excluded amounts must be considered countable
resources when determining whether the
individual or couple exceeds the upper limits
specified in subsection (2) of this section. If
resources exceed the upper  limits, the
individual or couple is ineligible.

Section 4. 1Income Considerations. Establish
the amount of income according to policies for
the medically needy in 907 KAR 1:004. 1In
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determining the amount of optional
supplementation payment, total net income of the
applicant or recipient, or applicant or

recipient and spouse, including any payments
made to a third party in behalf of an applicant
or recipient, is deducted from the standard of
need with the following exceptions:

(1) Income of the ineligible spouse is
conserved for the needs of the ineligible,
non-SSI spouse or minor dependent children in
the amount of one-half (1/2) of the SSI standard
for an individual for each person adjusted by
deduction of sixty-five (65) dollars and
one-half (1/2) of the remainder from monthly
earnings of spouse. Income of the eligible
individual is not conserved for the needs of the
ineligible spouse or minor dependent children.
When conserving for the needs of the minor
dependent children, income of the children shall
be appropriately considered so that the amount
conserved does not exceed the allowable amount.
When the eligible individual and spouse each
have earnings, the earnings shall be combined
prior to the application of the earnings
disregard of sixty-five (65) dollars and
one-half (1/2) of the remainder.

(2) If one (1) member of a couple is
institutionalized and the SSI spouse maintains a
home, income in the amount of the SSI standard
for one (1) is conserved for the spouse.

Section 5. Standard of Need. (1) The standard,
based on Tiving arrangement, from which income
as computed in Section 4 of this regulation is
deducted to determine the amount of optional
payment is as follows:

(a) For eligibility determinations for
personal care homes made on or after January 1,
1992 [July 1, 1991]: not less than $720 [705];

(b) For eligibility determinations for family
care homes made on or after January 1, 1992
[Family care homel: not less than $525 [510,
effective January 1, 1991];

(c) Caretaker.

1. For eligibility determinations for Single
individual, or eligible individual with
ineligible spouse (one who is not aged, blind,
or disabled) made on or after January 1, 1992:
ngt Tess than $445 [440, effective January 1,
19913;

2. For eligibility determinations for married
couple, both eligible (aged, blind, or
disabled), with one (1) requiring care made on
or_after January 1., 1992: not less than $661
[638, effective January 1, 1991];

3. For eligibility determinations for married
couple, both eligible and both requiring care
made on or after January 1, 1992: not less than
$705 [682, effective January 1, 1991].
© (2) In couple cases, both eligible, the
couple's income is combined prior to comparison
with the standard of need, and one-half (1/2) of
the deficit is payable to each.

(3) The standard includes forty (40) dollars.

personal needs allowance which shall be retained
by the client.

Section 6. Temporary Stay in a Medical
Institution. A recipient of optional or
mandatory state supplementation shall have

continuation of state supplementation benefits
during a temporary stay in a.  hospital,
psychiatric - hospital,- skilled nursing facility
or intermediate care facility. :

Section 7. Residency. (1) To be eligible, an
applicant or recipient shall be a citizen of the
United States, or an alien legally admitted to
this country or an alien who is residing in this
country under color of law. An alien shall have
been admitted for permanent residence. The
applicant or recipient shall also be a resident
of  Kentucky. Generally, this  means the
individual shall be residing in the state for
other than a temporary purpose; however, there
are exceptions with regard to applicants for or
recipients of a state supplementary payment and
institutionalized individuals. The residency
criteria specified in federal regulations at 42
CFR 435.403 shall be applicable except as
specified in Section 6 of this regulation.

(2) Supplemental payments may be made to
Kentucky residents residing outside the state
only when the individual has been placed in the
other state by this state. In these situations,
the other requirements for eligibility shown in
other sections of this regulation -shall be
applicable, except that with regard to the
requirement shown in Section 6 of this
regulation, the Ticensure shall be in accordance
with a similar licensure act of the other state.
If there is -no similar licensure act in the
other state, the payment may be made only if
this state determines that, except for being in-
ancther state, the facility meets standards for
licensure under the provisions of KRS 216B.010
to 216B.131. To be eligible for a supplemental
payment while placed out-of-state the individual
shall require the level of care provided in the
out-of-state placement, there shall be no
suitable placement available in Kentucky, and
the placement shall be preauthorized by staff of
the Department for Social Insurance.

(3) When determining residency, ability of the
individual to indicate intent (to become a
Kentucky resident) shall be considered if the
individual is institutionalized. The individual
js considered incapable of indicating intent if:

(a) His I.Q. is forty-nine (49) or less or he
has a mental age of seven (7) or less, based on
tests acceptable to the department; or

(b) He is judged legally incompetent; or

(c) Medical documentation, or other
documentation acceptable to the state, supports
a finding that he is incapable of indicating
intent.

(4) An individual is institutionalized if he
is residing in a facility providing some
services other than room and board. Personal
care facilities are considered to be
institutions.

(5) For any noninstitutionalized individual
under age twenty-one (21) whose eligibility for
a supplemental payment is based on blindness or
disability, his state of residence is Kentucky
if he is actually residing in the state.

(6) For any noninstitutionalized individual
age twenty-one (21) or over, his state of
residence is Kentucky if he is residing in the
state and has the intention to remain
permanently or for an indefinite period (or, if
incapable of indicating intent, is simply
residing in the state).

(7) For any institutionalized individual
Tiving in Kentucky who is under age twenty-one
(21) or who is age twenty-—one (27) or older and
became incapable of indicating intent before age
twenty-one (21), the state of -residence 1is
Kentucky if:

(a) The state of residence of the individual's
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parents, or his legal guardian if one has been
appointed, is Kentucky; or
(b) The state of residence

of the parent

applying for the supplemental payment on behalf.

of the individual is Kentucky, when the other
parent lives in another state and there is no
appointed legal guardian.

(8) For any institutionalized individual
Tiving in Kentucky who became incapable of
indicating intent at or after age twenty-one
(21), the state of residence is Kentucky if he
was living in Kentucky when he became incapable
of indicating intent. If this cannot be
determined, the state of residence is Kentucky
unless he was Tiving in another state when he
was first determined to be incapable of
indicating intent.

(9) For individuals subject to determinations
of residency pursuant to subsections (7) and (8)
of this section, the state of residency is
Kentucky when the individual is residing in
Kentucky, and a determination of vresidency
applying those «criteria does not show the
individual to be a resident of another state.

(10) For an individual subject to a
determination of residency pursuant to
subsections (7) and (8) of this section, the
state of residence is Kentucky when Kentucky and
the state which would otherwise be the
individual's state of residency have entered
into an interstate residency agreement providing
for reciprocal residency status; i.e., when a
simitarly situated individual in either state
would by written agreement between the states be
considered a resident of the state in which he
is actually residing.

(11) For other 1institutionalized individuals
(i.e., those individuals who are both age
twenty-one (21) or over and capable of
indicating intent), the state of residence is
Kentucky if the individual is residing in
Kentucky  with the intention to remain
permanently or for an indefinite period.

{12) Except in subsections (3) through (11) of
this section, any individual placed by the
cabinet in an institution in another state may,
with appropriate preauthorization, be considered
a resident of Kentucky, and any individual
placed in an institution in Kentucky by another
state may not be considered a resident of
Kentucky.

(13) An individual receiving a mandatory state
supplemental payment from Kentucky shall be
considered a resident of Kentucky so long as he
continues to reside in Kentucky. An individual
receiving a mandatory or optional supplemental
payment from another state shall not be
considered a resident of Kentucky.

(14) An individual eligible for and receiving
a supplemental payment in October, 1979, shall
be considered a Kentucky resident through July
4, 1984, even if he does not meet the residency
requirements specified in this section, so long
as the individual continues to reside in
Kentucky and his receipt of supplementary
payments has not since October, 1979 been
interrupted by a period of ineligibility.

(15) Except in the preceding provisions of
this section, a former Kentucky resident who
becomes incapable of indicating intent while
residing out of this state may be considered a
Kentucky resident if he returns to this state
and he has a guardian, parent or spouse residing
in this state. This individual may not be
considered a Kentucky resident on the basis of

this subsection whenever, subsequent to that
time, he leaves this state to reside in another
state except when the provisions of subsection
(11) of this section are met. An individual
leaving the state may, however, reestablish
Kentucky residency by returning to the state if
he has a guardian, parent or spouse residing in
this state.

(16) No aged, blind, or disabled person shall
be eligible for state supplementation while
residing in a personal care home or family care
home wunless such home is Tlicensed under KRS
2168.010 to 216B.131.

Section 8. Mentally I11 or Mentally Retarded
Supplement. Certified PCH may qualify for
quarterly supplement payments of fifty (50)
cents per diem for each state supplementation
recipient in their care as of the first calendar
day of each qualifying month. In order to
qualify, PCH shall meet the following criteria:

(1) The PCH shall be licensed in accordance
with KRS 216B.010 to 216B.131.

(2) The PCH shall care for residents who have
a primary or secondary diagnosis of mental
retardation (such as mild or moderate, or other
ranges of retardation whose needs can be met in

a personal care home) or mental illness
(excluding such diagnoses as organic brain
syndrome, senility, chronic brain syndrome,
Alzheimer's). An  individual whose medical

history includes a previous hospitalization in a
psychiatric facility shall meet the criteria of
mental illness, vregardiess of the present
diagnosis.

(3) The PCH shall care for a thirty-five (35)
MI or MR percent population in all of its
occupied licensed PCH beds.

(4) The PCH shall not be eligible for payments
during the time it is rated by the Office of
Inspector General as "conditional"”. Rating
requirements are specified in KRS 216.550 and
900 KAR 2:030.

(5) The PCH shall have a Tlicensed nurse or
certified medication technician (CMT} on duty
for at least four (4) hours during the first or
second shift. The PCH may not decrease licensed
nurse or CMT staffing hours in effect prior to
July 1990, as a result of this minimum
requirement.

(6) The PCH shall file an application with the
Department for Social Insurance (DSI) by the
tenth working day of the first month of the
calendar quarter to be eligible for payment in
that quarter. Quarters shall begin in January,

April, July and October. Once certified,
eligibility continues as long as criteria
continues to be met.

(7) For state fiscal year (SFY) 1991

impiementation only, PCH interested in being
certified for the MI or MR supplement shall file
a Jetter of intent with DSI by July 31, 1990. To
assure adequate time for the MI or MR training
and certification process for both the cabinet
and the PCH, the letter of intent shall secure
money for the first and second quarters of SFY
1991.

(8) The PCH shall provide DSI with its tax
identification number and address annually and
with a monthly report of all residents of the
PCH  (including resident's social security
number) who were residents of the PCH on the
first day of the month. In order to maintain
confidentiality, the PCH shall annotate the
monthly Tisting with a star which indicates a
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resident has a MI or MR diagnosis and note with
a check mark those residents who receive state
supplementation but are not mentally i1l or
mentally retarded. A star and a check mark shall
jndicate the resident is both MI or MR and a
recipient of state supplementation. The monthly
report shall be used for certification, payment,
and audit purposes. The monthly report shall be
postmarked to DSI by the fifth working day of
the month. For implementation in SFY 1991,
facilities which file a timely letter of intent
with DSI shall file the monthly reports for July
and August, 1990, on or before August 15, 1990.

(9) The PCH shall notify DSI when its MI or MR
percentage goes below thirty-five (35) percent
for all personal care residents. Facilities may
be randomly audited to verify percentages and
payment accuracy.

Section 9. Training. The PCH licensed nurse or
CMT shall attend MI or MR training provided
through the Department for Mental Health and
Mental Retardation Services. Qther staff may be
trained in order to assure the facility always
has at least one (1) certified staff employed
for certification purposes.

(1) ML or MR: training shall be
through a one (1) day workshop.
cover at least the following:

provided
Training will

(a) Importance of proper medication
administration.

(b) Side affects and adverse medication
reactions especially with regard to

psychotropics.

{c) Signs and symptoms of an acute onset of a
psychiatric episode.

(d) Characteristics of each major diagnosis,
for example, paranoia, schizophrenia, bi-polar
disorder, mental retardation, etc.

(e) Guidance in the area of supervision versus
patient rights for the MI or MR population.

(f) How to provide necessary activities to
meet the needs of mentally {11 or mentally
retarded residents.

(2) Initial training shall dinclude the
licensed nurse or CMT and may include the owner
or operator. These individuals shall be trained
in the quarter during which the application is
filed. For implementation in SFY 1991 only, the
initial training shall take place in the quarter
during which the Tletter of intent is filed or
the following quarter. To assure that a
certified staff member is always employed at the
facility, a maximum of five (5) may be trained
during a year (one (1) additional staff member
in each of the quarters following the initial
training). If staff turnover results in the loss
of the licensed nurse or CMT and five (5) staff
have been trained, the PCH shall request in
writing to DSI an exemption of the five (5)
staff rule. The PCH shall have on staff a
licensed nurse or CMT who has received the MI or
MR training or is enrolled in the next scheduled

MI or MR training workshop at the <closest
Tocation.

(3) The Department for Mental Health and
Mental Retardation Services will provide a

certificate to direct care staff who complete
the workshop.

{4) DSI shall pay twenty-five (25) dollars for
each staff member receiving training up to the
maximum of five (5) staff per year, in
accordance with 904 KAR 2:050.

Section 10. MI or MR Certification. The Office
of the Inspector General, Division of Licensing
and Regulation, shall visit PCH to certify their
eligibility to participate in the MI or MR
supplement. The PCH's initial MI or MR
certification may be separate from the annual
survey. However, after the initial MI or MR
certification, the certification shall be in
effect until the subsequent licensure survey,
which can be greater than or less than twelve
(12) months.

(1) Written notification to DSI from the PCH
shall be postmarked within five (5) working days
after staff have completed the training
workshop. DSI shall notify the Division of
Licensing and Regulation that the facility is
ready to be certified.

(2) The Division of Licensing and Regulation

shall review records, observe and interview
residents and staff during the certification
process. The Division of Licensing and

Regulation shall review records to assure the
following criteria is met:

(a) Certification is on file at the PCH to
verify staff training by the Department for
Mental Health and Mental Retardation Services.

(b) The PCH's certified staff have trained all
other direct care staff through in-service
training or orientation regarding the
information obtained at the MI or MR training
workshop. The PCH shall maintain documentation
of attendance at the in-service training for all
direct care staff.

{(c) Activities are being regularly provided
and meet the needs of the residents. When
residents do not attend group activities,
activities shall also be designed to meet the
needs of dindividual residents, for example,
reading or other activity which may be provided
on an individual basis. Individualized care
plans are not required to meet this criteria.

(d) Medication administration meets licensure
requirements and licensed nurse or CMT
demonstrates a knowledge of psychotropic drug
side affects.

(3) The Division of Licensing and Regulation
shall be provided the MI or MR training package
to assure survey staff are aware of what has
been taught for MI or MR certification purposes.

(4) The Division of Licensing and Regulation
shall also review the PCH copy of the listing
submitted to DSI prior to performing their
record review during the MI or MR certification
process.

(5) If thirty-five (35) percent MI or MR
population is met on the day of the visit, the
PCH shall be deemed to have an ongoing
qualifying percentage effective with wmonth of
request for certification. This certification
shall be in effect until next annual survey
which can be greater than or less than twelve
(12) months. The PCH is responsible for
notifying DSI, within ten (10) working days,
when the MI or MR population goes below
thirty-five (35) percent of all occupied
personal care beds in the facility.

(6) The Office of the Inspector General,
Division of Licensing and Regulation, shall
provide a form to DSI monthly identifying

. certified PCH eligible for MI or MR supplement.

This information shall be provided by the fifth
working day of each month for the prior month.
(7) The Office of Inspector General, Division
of Licensing and Regulation, shall inform DSI
monthly of PCH which receive a conditional
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rating. This dinformation shall be provided by
the fifth working day of each month for the
prior month.

Section 11. Hearings and Appeals. Applicants
or recipients of benefits wunder programs
described herein who are dissatisfied with any
action or inaction on the part of the cabinet
shall have the right to a hearing under 904 KAR
2:055.

MIKE ROBINSON, Commissioner

HARRY J. COWHERD, M.D., Secretary
APPROVED BY AGENCY: November 21, 1991
FILED WITH LRC: December 4, 1991 at 2 p.m.

STATEMENT OF EMERGENCY
904 KAR 2:116E

This emergency administrative regulation is
necessary for the timely implementation and
administration of the Low Income Home Energy
Assistance Program in accordance with the
federal fiscal year 1992 Low Income Home Energy
Assistance Block Grant Application and Plan
Narrative. In order to implement the program on
November 4, 1991, as specified in the plan
narrative, it is necessary to promulgate this
emergency administrative regulation. This
emergency administrative regulation shall be
replaced by an ordinary administrative
regulation in accordance with KRS Chapter 13A.

WALLACE G. WILKINSON, Governor
HARRY J. COWHERD, M.D., Secretary

CABINET FOR HUMAN RESOURCES
Department for Social Insurance
Division of Management and Development

904 KAR 2:116E. Low
assistance program.

income home energy

RELATES T0: KRS 194.050, 42 USC 8621 et seq.,
CHR, et al, v. Northern Kentucky Welfare Rights
Association, et al (U.S. District Court, Eastern

District, Ky., Civil Action No. 9-71, January
28, 1991)

STATUTORY AUTHORITY: KRS 194.050, 42 USC 8621
et seq.

EFFECTIVE: November 21, 1991

NECESSITY AND FUNCTION: The Cabinet for Human
Resources has responsibility as prescribed by 42
USC 8621 et seq., [(]Title XXVI of the Omnibus
Budget Reconciliation Act of 1981 as amended[)]
and Augustus F. Hawkins Human Services
Reauthorization Act of 1990 to administer a
program to provide assistance for eligible low
income households within the Commonwealth of
Kentucky to help meet the costs of home energy.
This regulation states the eligibility and
benefits criteria for energy assistance.

Section 1. Definitions. (1) An "authorized
representative” means the person who presents to
the cabinet or its representative a written
statement signed by the appropriate household
member authorizing that person to apply on the
household's behalf. '

(2) "Crisis component" means the component
that provides assistance to households which are
experiencing a home heating crisis.

(3) "Economic unit". means one (1) or more
persons sharing common living arrangements.

(4) "Emergency" means the household is without
heat at the time of application or will be
disconnected from a utility service within
forty-eight (48) hours.

(5) "Energy" means electricity, gas, and any
other fuel that is used to sustain reasonable
living conditions.’

(6) "Gross income” means all earned and
unearned income, including Tlump sum payments
received by the households during the calendar
month preceding the month of the application.

(7) "Heating season" means the period from
October through April.

(8) "Household" means any individual or group
of individuals who are Tiving together in the
principal residence as one (1) economic unit and
who share complete kitchen facilities for the
exclusive use of the individual or individuals.
[for whom residential _energy is customarily
purchased in common or who make undesignated
payments for energy in the form of rent.]

(9) "Life threatening situation” means without
heat or will be without heat within forty-eight
(48) hours and temperatures are at a dangerous
level for household members.

(10) "Principal residence" means the place:

(a) Where a person is living voluntarily and
not on a temporary basis;
(b) He considers home;
(c) To which, when

return; and

(d) Is identifiable from other residences,
commercial establishments, or institutions.

(11) "Subsidy component" means the component
that provides eligible households with a one (1)
time_payment €o the household's energy provider
[energy assistance for heating].

absent, he intends to

Section 2. Application. (1) Each household or
authorized representative shall complete an
application and provide information necessary to
determine eligibility and benefit amount.

(2) An application shall not be considered
completed until all information needed is
received.

Section 3. Eligibility Criteria. (1) Income.

(a) Gross income shall be at or below 110% of
the federal poverty _income guidelines as
published annually by the U.S. Department of
Health and Human Services. The Department for
Social _Insurance shall announce the income
guidelines after being  published by _ the
Department of Health and Human Services. [the
applicable amount shown on the income scale for
the appropriate size household.]

[Income Scale

Family Size Monthly Yearly
1 $ 575 $ 6,908
2 771 9,262
3 968 11,616
4 1,164 13,970
5 1,360 16,324
6 1,556 18,6781

[(b) For each household member more than six

(6), the above income eligibility Tlimitation
shall be increased by $196 monthly or $2,354
yearly.]

(b) [(c)] Excluded from income are:

1. Payments received by a household from a
federal, state, or local agency designated for a
special purpose and which the applicant must
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spend for that purpose;

2. Payments made to others on the household's
behalf;

3. Loans;

4. Reimbursements for expenses;

5. Incentive payments (JET and JTPA) normally
disregarded in AFDC;

6. Federal payments or benefits which shall be
excluded according to federal law; and

7. Supplemental medical insurance premiums.

(2) Liquid assets.

(a) The household shall have total Tiquid
assets at the time of application of not more
than $5,000.

(b) Excluded assets are:

1. Cars;

2. Household or personal belongings;

3. Principal residence;

4. Cash surrender value of insurance policies;

5. Prepaid burial policies;

6. Real property; and

7. Cash on hand or in a bank account if the

cash is income considered under subsection
(1)(a) of this section.

(3) Crisis component.

(a) Applicants shall meet the
Tiquid assets criteria; and

(b) Be without heat; or

(c) Be without fuel within five (5) days; or

(d) Have received a notice of disconnection of
service  and will be disconnected  within

income and

forty-eight (48) hours: or

(e) Require a heat system repair to obtain
adequate heat; or

(f) For those households whose home heating
costs are included as an undesignated portion of
the rent, the household must have received a
notice of eviction for nonpayment of rent.

Section 4. Benefit Levels. (1)(a) Payments to
the households' heating fuel providers shall be
made for the full benefit amount.

(b) Benefits shall be determined from fuel
usage data and from the average heating season
energy cost for [of] the six (6) primary heating
fuels prior to the implementation of the subsidy
component.

[(c) The average heating season energy cost
for the six (6) primary heating fuels used in
determining the benefits in the subsidy
component shall be:}

[1. Coal $796;]

[2. Electricity $656;]

[3. Fuel o0il $973;]

[4. Natural gas $656;]

[5. Propane $1083; and]

[6. Wood $812.]

{c) [(d)] Households shall receive benefits
based on the household’'s poverty level and the
type of heating fuel. Those households with the
lowest incomes and highest heating season fuel
costs shall receive the highest benefits.

[(e) For residents of subsidized and
unsubsidized housing,] Benefits shall be a
percentage of the average annual heating season
energy costs of the primary heating fuel.

[(f) Pursuvant to the judgment of the United
States District Court in Civil Action No. 90-71,
the cabinet shall calculate benefits that
subsidized households should have received. The
cabinet shall pay subsidized households the
difference between the amount received and the
amount to which- such households were entitled.]

{d) [(g)] Benefit matrix subsidy component.

Benefit Amount as a
Percent of Heating
Season Energy Costs
(October through April)

Households Income as a
Percent of 100% Federal
Poverty Level

0- 22% 18.5%
23~ 44% 16.5%
45— 66% 14.57%
67—~ 88% 12.5%
89-110% 10.5%
[0- 14% 19.6%
15— 29% 17.1%
39~ 447% 14.6%
45- 59% 12.1%
60— 74% 9.6%
75- 89% 7.1%
90-110% 4.6%]

(2) Crisis component. Benefits to households
shall be the minimum amount necessary to
alleviate the crisis. Benefits may be fuel or
other energy for heating, heaters, blankets, or
[sleeping bags,] emergency shelter[, or repair
to a heating system to obtain adequate heat].
Space heaters shall be a_ temporary service and
shall be loaned to a household until fuel is
delivered. the heating system is repaired or
other resources are located which will alleviate
the _crisis. The contracting agency shall
determine the type and value of assistance
necessary to alleviate the crisis.

(a) In determining the minimum amount of
assistance, the contracting agency shall take
into consideration direct subsidies for payment
of utility cost received by the household from
other programs.

(b) A household shall receive assistance more
than once, but shall not receive more than the
maximum allowable for the primary heating fuel
[which shall be the cost of an average sixty
(60) day supply based on energy usage data and
the «cost of fuell as determined prior to
component impliementation.

(c) The benefits for a household threatened
with eviction whose heat 1is an undesignated
portion of the rent shall not receive more than
the maximum allowable for the primary heating
fuel as determined prior to component
implementation. [exceed the energy portion, (in
gas and electric) of the monthly Standard
Utility Allowance (SUA) in the Food Stamp
Program. Those benefits are as follows:]

[Household Size SUA
1 and 2 $105

3 $109

4 or more $120]

[These benefit amounts are available per each
month that the household is in arrears on the
rent with the maximum benefits not to exceed the
average sixty (60) day supply for the primary
heating fuel.]

(d} A household needing _a heat system repair
shall be referred to the local weatherization
program. The weatherization_ program staff shall
evaluate the heating system and have all
repairs, necessary to make the. system operable,
performed as_soon as possible. Such repairs
shall be considered an emergency and shall
supercede all other dwellings_ being considered
for weatherization services at the time.
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Section 5. Benefit Delivery Methods. (1)
Payment  under the  subsidy component s
authorized by a one (1) party check made payable
to the vendor or landlord if the heating is
included as an undesignated portion of rent. At
the recipient's discretion, the total benefit
may be made in separate authorizations to more

than one (1) provider (for example, when the
recipient heats with both a wood stove and
electric space heaters). However, the total

amount of the payments shall not exceed the
maximum for the primary source of heating.

(2) For the crisis component, no direct cash
payments shall be made to the recipient.
Payments shall be authorized to the energy
provider by one (1) party checks upon delivery
of fuel, heaters, blankets, [sleeping bags,]
emergency Todging, or restoration or
continuation of service[, or upon repair of the
heating system].

Section 6. Right to a Fair Hearing. Any
individual has a right to request and receive a
fair hearing in accordance with 904 KAR 2:055.

Standards. (1) Under the
subsidy component, an eligibility determination
shall be made promptly after receipt of a
completed and signed application but not to
exceed thirty (30) days.

(2) Under the crisis component, completed
applications shall be processed so that the
crisis is resolved within forty-eight (48) hours
and in life threatening situations within
eighteen (18) hours.

(3) Applicants shall
days from the date of application
information necessary to complete
application.

Section 7. Time

have five (5) working
to provide
the

Section 8. Effective Dates. (1) Implementation
and termination dates for HEAP, depending upon
the availability of funds, are:

(a) Applications for the
shall be accepted beginning
[October 15,

subsidy component

November 4, 1991
19901 and ending by November 27.

1991 [October 31, 1990]. Applications shall be
accepted after November 27, 1991 until the
opening__of the crisis component for any
household unable to apply during the regular
application period.

(b) Applications for the crisis component
shall be accepted beginning January 6. 1991
[December 3, 1990] and ending by March 31, 1992
[29, 19911, or until all available funds have

been expended. Applications shall be processed
in the order taken until funds are expended.

(2) HEAP may be reactivated after termination
under the same terms and conditions as shown in
this regulation if additional federal funds are
made available.

Section 9. Allocation of Funds. (1) Up to
fifteen (15) percent of the federal [total] HEAP

allocation shall be reserved for weatherization

assistance. These funds shall be used for
regular weatherization services and for all
heating system repairs identified during _ the

subsidy and crisis components of HEAP.

(2) An amount of funds sufficient to provide
benefits to all eligible households that apply
during the subsidy application period shall be
reserved for the subsidy component.

(3) The balance of benefit funds for HEAP
shall be reserved for the crisis component. All

benefit [Thel funds reserved for the crisis
component shall be allocated based upon each
local administering .agency's share of
nonduplicated households assisted in the
preceding year's crisis component. [the 1980

census poverty levels of the counties served by
the local administering agency.]

(4) Each.agency shall reserve ten (10) percent
of the allocation [An amount shall be reserved

from the crisis component] under subsection (3)
of this section to assure component availability
until March 31, 1992 [29, 1991] for emergency
crisis assistance for households who are without
heat or will be disconnected from wutility
services within forty—eight (48) hours.

(5) Up to $25,000 shall be reserved for the
Preventive Assistance Program administered by
the Department for Social Services to assist
families with an energy payment not to exceed
$300 for each family if the payment shall
prevent the removal of a child from a family or
if it shall assist in reuniting a child with the
family.

Section 10. Energy Provider Responsibilities.
Any provider accepting payment from HEAP for
energy or services provided to eligible
recipients shall comply with the following:

(1) Reconnection of utilities and delivery of

fuel shall be accomplished upon certification
for payment;
(2) The household shall be charged in the

normal billing process the difference between
the actual cost of the home energy and the
amount of payment made through this program.
[For balances remaining after acceptance of the
HEAP payment, the customer shall be offered the
opportunity for a deferred payment arrangement
or a level payment planl;

(3) HEAP recipients shall not be treated worse
than households not receiving benefits;

(4) The household on whose behalf benefits are
paid shall not be discriminated against, either
in the costs of goods supplied or the services
provided; and

(5) A landlord shall not increase the rent of
recipient households due to receipt of this
payment.

MIKE ROBINSON, Commissioner
HARRY J. COWHERD, M.D., Secretary
APPROVED BY  AGENCY: November 12, 1991
FILED WITH LRC: November 21, 1991 at 3 p.m.
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REGULATIONS AS AMENDED BY PROMULGATING AGENCY AND REVIEWING SUBCOMMITTEE

COMPILER'S NOTE: The following regulations, unless otherwise noted, were amended by the promulgating
agency and the Administrative Regulation Review Subcommittee at its December 6 and 9, 1997, meeting.
These regulations will become effective upon adjournment of the second reviewing Subcommittee's

meeting or 30 days following referral (January 10, 1992), whichever occurs first.

AUDITOR OF PUBLIC ACCOUNTS
(As Amended)

45 KAR
settlements.

1:030. Audits of sheriff's tax

RELATES TO: KRS 43.070(1)(a), (2), (3), (4),
43.075, 64.810

STATUTORY AUTHORITY: KRS 43.070(1)(b), 43.075,
64.810

NECESSITY AND FUNCTION: The Auditor of Public
Accounts is required to develop uniform auditing
standards, procedures, and formats for
performing and reporting audits of. elected
county officials. This administrative regulation
establishes the auditing standards, procedures
and formats, and the ‘interpretation of these
jtems by the Auditor of Public Accounts, that

shall be applied to sheriff's - tax settlement
audits.

Section 1. Definitions. "Generally accepted
government auditing standards" means, for

reporting purposes, the "Government Auditing
Standards" issued by the Comptroliler General of
the United States, July 1988.

Section 2. Auditing Standards. (1) The
financial and compliance audit of the funds
contained in each sheriff's tax settlement shall
be conducted in accordance with:

(a) Generally accepted government
standards; and

(b) "Audit
Settlements".

(2) Financial statements shall be prepared on
a cash basis. )

auditing

Guide for Sheriff's Tax

(3)(a) The following documents are
incorporated by reference:
1. "Audit Guide for Sheriff's Tax

Settlements", Auditor of Public Accounts, August
15, 1991;

2. "Government Auditing Standards" issued by
the Comptroller General of the United States,
July, 1988; and

3. "Codification of Statements on Auditing
Standards", Numbers 1 through 64, American
Institute of Certified Public Accountants

(Commerce Clearing House, Inc., January 1, 1991).

(b) These documents are available for public
inspection and copying at the office of the
Auditor of Public Accounts, 2439 U.S. 127 South,
Frankfort, Kentucky 40601, Monday through Friday
between the hours of 8 a.m. to 5 p.m.

Section 3. The
administrative

requirements  .of this
regulation shall not be
interpreted in a manner that vrestricts the
independent judgment of a certified public
accountant or the Auditor of Public Accounts.

Section 4. Audit Objective. (1) The primary
objective of an audit of a sheriff's tax
settlement [fiscal court] shall be an audit
report that-provides an opinion on whether the
financial statement of a sheriff's tax
settlement presents fairly, in all material

respects, the taxes charged, credited, and paid
during the tax year.

(2) An auditor shall make tests sufficient to
determine whether:

(a) The sheriff has
requirements of KRS 68.210;

(b) Receipts have been accurately recorded by
source;

(c) Expenditures have been accurately recorded
by payee;

"(d) The sheriff has complied with applicable
statutory requirements relating to the
management of public tax funds; and

(e) Situations or transactions indicate fraud,
abuse, or other illegal acts.

(3) If a situation or transaction indicates
fraud, abuse, or other illegal act, an auditor
shall:

(a) Extend - audit steps and procedures to
ascertain the effect on the sheriff's financial
statement; and

{(b) Issue a written report of such situations
and effects, as required by auditing standards
incorporated by reference in this administrative
regulation.

(4) An auditor shall:

(a) Determine the fund balance of sheriff's
official tax account;

(b) Issue a written report on internal control
structure, as required by "Government Auditing
Standards";

~(c) Separately identify reportable conditions,
and those that are considered material
weaknesses, in the report required by paragraph
(b) of this subsection;

(d) Issue a written report on compliance with
the requirements of statutes and administrative
regulations specified by "Government Auditing
Standards"; and

(e) In reports required by paragraph (d) of
this subsection, set forth:

1. A11 material compliance violations;

2. A statement of positive
concerning items actually tested; and

3. 'Negative assurance concerning items that
were not tested.

complied with the

assurance

Section 5. Reporting Format. (1) An auditor's
report shall state that the audit was conducted
in accordance with:

(a) Generally accepted government
standards; and

(b) "Audit
Settlements".

(2) An auditor's report shall comply with the
format specified in the "Sample Audit Report",

auditing

Guide for Sheriff's Tax

in the "Audit Guide for Sheriff's Tax
Settlements™.

(3) An auditor's report shall idinclude, as
applicable, documents listed in the "Sample

Audit Report" of the "Audit Guide for Sheriff's
Tax Settlements".

(4) An auditor shall express an overall
opinion on whether the financial statement of a
sheriff's tax settlement  presents -fairly the
taxes charged, credited, and paid during the tax
year.
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(5) If an auditor is unable to express the
opinion required by subsection (4) [(3)] of
this section, he shall state the reasons why.

(6) Financial statements included in an
auditor's report shall be prepared on a cash
basis.

(7) The "Report on Compliance with Laws and
Regulations”, required by the "Sample Audit
Report", in the "Audit Guide for Sheriff's Tax
Settlements", and the auditing procedures shall
comply with the "Compliance Auditing Applicable
to Governmental Entities and other Recipients of

Governmental Financial Assistance”, in No. 63,
"Codification of Statements on Auditing
Standards".

(8)(a) The internal control structure of a

sheriff's tax settlement shall be evaluated, and
a report shall be prepared as provided by
paragraph (b) of this subsection.

(b) The evaluation shall be conducted as
provided by "Consideration of the Internal
Control Structure In A Financial Statement

Audit”, din No. 55, "Codification of Statements
on Auditing Standards".

(c) The report shall be prepared as provided
by "Report on Internal Control Structure In
Accordance With Government Auditing Standards"
("Sample Audit Report", in the "Audit Guide for
Sheriff's Tax Settlements™).

(9) An auditor's report shall include reports
on other material findings.

(10) If Tlaw or regulation
disclosure of information, an auditor's report
shall state the:

(a) Nature of the information that has been
omitted; and

(b) Law or
disclosure.

regulation that  prohibits

Section 6. Allowance of Audit Fees; Acceptance
of Report. (1) Fees for sheriff's tax settlement

audits shall be allowable as reasonable and
necessary expenses of a county if the
independent accountant's examination has been

performed in compliance with the standards and
procedures required by this administrative
regulation.

(2} A sheriff shall obtain written approval of
an audit report and workpapers from the Auditor
of Public Accounts prior to the:

(a) Release of an audit report; and

(b) Payment of fees for a sheriff's tax
settlement audit report.

(3) Failure by an independent certified public
accountant to comply with the "Audit Guide for
Sheriff's Tax SettTements" and this regulation
shall disqualify him from conducting sheriff's
tax settlement audits.

BOB BABBAGE, Auditor
APPROVED BY AGENCY: October 14, 199)
FILED WITH LRC: October 15, 1991 at 171 a.m.

AUDITOR OF PUBLIC ACCOUNTS
(As Amended)

45 KAR 1:040. Audits of county fee officials.

RELATES T0O: KRS 43.070(1)(b), 43.075, 64.810

STATUTORY AUTHORITY: KRS 43.070(1)(b), 43.075,
64.810

NECESSITY AND FUNCTION: The Auditor of Public
Accounts is required to develop uniform auditing
standards, procedures, and formats for

prohibits the -

performing and reporting audits of elected
county officials. This administrative regulation
establishes the auditing standards, .procedures
and formats, and the interpretation of these
items by the Auditor of Public Accounts, that
shall be applied to county fee officials audits.

Section 1. Definitions.
government auditing standards" means, for
reporting purposes, the "Government Auditing
Standards" issued by the Comptroller General of
the United States, July 1988.

"Generally accepted

Section 2. Auditing Standards. (1) The
financial and compliance audit of the funds
administered by each county fee official shall
be conducted in accordance with:

(a) Generally accepted government
standards; and

(b) “"Audit Guide for County Fee Officials".

(2) Financial statements shall be prepared on
a cash basis.

(3)(a) The following
incorporated by reference: .

1. "Audit Guide for County Fee Officials",
Auditor of Public Accounts, August 15, 1991;

2. "Government Auditing Standards" issued by
the Comptroller General of the United States,
July, 1988; and

auditing

documents are

3. "Codification of Statements on Auditing
Standards", Numbers 1 through 64, American
Institute of Certified Public  Accountants

{Commerce Clearing House, Inc., January 1, 1991).

(b) These documents are available for public
inspection and copying at the office of the
Auditor of PubTic Accounts, 2439 U.S. 127 South,
Frankfort, Kentucky 40601, Monday through Friday
between the hours of 8 a.m. to 5 p.m.

Section 3. The requirements of  this
administrative reguiation shall not be
interpreted in a manner that restricts the
independent judgment of a certified public
accountant or the Auditor of Public Accounts.

Section 4. Audit Objective. (1) The primary
objective of an audit of fee officials shall be

an audit report that provides an opinion on
whether the financial statements of fee
officials present fairly, in all material

respects, the receipts, disbursements, and
excess fees arising from the cash transactions.

(2) An auditor shall make tests sufficient to
determine whether:

(a) The fee officials have complied with the
requirements of KRS 68.210;

(b) Receipts have been accurately recorded by
source;

(c) Expenditures have been accurately recorded

by payee;
(d) The fee officials have complied with
applicable statutory requirements relating to

the management of public funds; and

(e} Situations or transactions indicate fraud,
abuse, or other illegal acts.

(3) If a situation or transaction indicates
fraud, abuse, or other illegal act, an auditor
shall:

(a) Extend audit steps and procedures to
ascertain the effect on the official’'s financial
statement; and

(b) Issue a written report of such situations
and effects, as required by auditing standards
incorporated by reference in this administrative
regulation.
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(4) An auditor shall:

(a) Determine the fund
official's accounts;

(b) Issue a written report on internal control
structure, as required by "Government Auditing
Standards";

balance of each

(c) Separately identify reportable conditions,

and ‘those that are considered material
weaknesses, in the reports required by paragraph
(b) of this subsection;

(d) Issue a written report on compliance with
the requirements of statutes and administrative
regulations specified by '"Government Auditing
Standards"; and

(e} In reports required by paragraph (d) of
this subsection, set forth:

1. A1l material compliance violations;

2. A statement of positive  assurance
concerning items actually tested; and
3. Negative assurance concerning items .that

were not tested.

Section 5. Reporting Format. (1) An auditor's
report shall state that the audit was conducted
in accordance with:

(a) Generally accepted
standards; and

(b) "Audit Guide for County Fee Officials".

(2) An auditor's report shall comply with the
format specified in the "Sample Audit Report",
in the "Audit Guide for County Fee Officials".

(3) An auditor's report shall include, as
applicable, documents Tisted in the "Sample
Audit Report" of the "Audit Guide for County Fee
Officials".

government auditing

(4) An auditor shall express an overall
opinion on whether the financial statement of
fee officials present fairly the receipts,

disbursements, and excess fees arising from cash
transactions.

(5) If an auditor is unable to express the
opinion required by subsection (4) [(3)] of
this section, he shall state the reasons why.

(6) Financial statements included in an
auditor's report shall be prepared on a cash
basis.

(7) The "Report on Compliance with Laws and
Regulations", required by the "Sample Audit
Report", in the "Audit Guide for County Fee
Officials", and the auditing procedures shall
comply with the "Compliance Auditing Applicable
to Governmental Entities and other Recipients of

Governmental Financial Assistance", in No. 63,
"Codification of Statements on Auditing
Standards'.

(8)(a) The internal control structure of a fee
official shall be evaluated, and a report shall
be prepared as provided by paragraph (b) of this
subsection.

(b) The evaluation shall be conducted as
provided by "Consideration of the Internal
Control Structure In A Financial Statement

Audit", in No. 55, "Codification of Statements
on Auditing Standards".

(c) The report shall be prepared as provided
by "Report on Internal Control Structure 1In
Accordance With Government Auditing Standards"
("Sample Audit Report", in the "Audit Guide for
County Fee Officials"}.

(9) An auditor's report shall include reports
on other material findings.

(10) If 7Yaw or vregulation prohibits the
disclosure of information, an auditor's report
shall state the:

(a) Nature of the information that has been

omitted; and
(b) Law or
disclosure.

regulation that  prohibits

Section 6. Allowance of Audit Fees; Acceptance
of Report. (1) Fees for county fee official
audits [officials] shall be allowable as
reasonable and necessary expenses of a county
fee official if the 1independent accountant's
examination has been performed in compliance
with the standards and procedures required by
this administrative regulation.

(2) A fee official shall obtain written
approval of an audit report and workpapers from
the Auditor of Public Accounts prior to the:

(a) Release of an audit report; and

(b) Payment of fees for a fee officials' audit
report.

(3) Failure by an independent certified public
accountant to comply with the "Audit Guide for
County Fee Officials" and this regulation shall
disqualify him from conducting fee officials
audits.

BOB BABBAGE, Auditor
APPROVED BY AGENCY: October 14, 1991
FILED WITH LRC: October 15, 1991 at 11 a.m.

AUDITOR OF PUBLIC ACCOUNTS
(As Amended)

45 KAR 1:050. Audits of fiscal courts.

RELATES TO: KRS 43.070(1)(a), (2), (3), (4),
43.075, 64.810, 31 USC 7501-7507, "Audits of
State and Local Governments", OMB Circular A-128
(Federal Register, Doc. 10877, May 3, 1985)

STATUTORY AUTHORITY: KRS 43.070(1)(a), (2),
(3), (4), 43.075, 64.810, 31 USC 7501-7507,
"Audits of State and Local Governments", OMB
Circular A-128 (Federal Register, Doc. 10877,
May 3, 1985)

NECESSITY AND FUNCTION: The Auditor of Public
Accounts is required to develop uniform auditing
standards, procedures, and formats for
performing and reporting audits of county
governments. This administrative regulation
establishes the auditing standards, procedures
and formats, and the interpretation of these
items by the Auditor of Public Accounts, that
shall be applied to fiscal court audits.

Section 1. Definitions. "Generally accepted
government  auditing standards" means, for
reporting purposes, the "Government Auditing
Standards" issued by the Comptroller General of
the United States, July 1988.

Section 2. Auditing Standards. (1) The
financial and compliance audit of the funds
contained in each -county entity shall be
conducted in accordance with:

(a) Generally accepted government auditing

standards;

(b) The Single Audit Act of 1984 (31 USC
7501-7507) ;

(c) "Audits of State and Local Governments",
OMB Circular A-128; and

(d) "Audit Guide for Fiscal Court Audits™.

(2) Financial statements shall be prepared on
a cash basis.

(3)(a) The following - documents are
incorporated by reference:
1. "Audit Guide for Fiscal Court Audits",
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Auditor of Public Accounts, August 15, 1997;

2. "Government Auditing Standards" issued by
the Comptroller General of the United States,
July, 1988; and

3. "Codification of Statements on Auditing
Standards", Numbers 1 through 64, American
Institute of Certified Public Accountants

{Commerce Clearing House, Inc., January 1, 1991).

(b) These documents are available for public
inspection and copying at the office of the
Auditor of Public Accounts, 2439 U.S. 127 South,
Frankfort, Kentucky 40601, Monday through Friday
between the hours of 8 a.m. to 5 p.m.

Section 3. The requirements of this
administrative regulation shall not be
interpreted in a manner that vrestricts the
independent judgment of a certified public
accountant or the Auditor of Public Accounts.

Section 4. Audit Objective. (1) The primary
objective of an audit of a fiscal court shall be
an audit report that provides an oepinion on
whether the financial statements of a fiscal
court present fairly, in all material respects,
the:

(a) Assets, 1liabilities, and fund balances
arising from the cash transactions; and

(b) Cash receipts, cash disbursements, and
changes in fund or cash balances.

(2) An auditor shall make tests sufficient to
determine whether:

(a) The fiscal court has complied with the
requirements of KRS 68.210;

(b) Receipts have been accurately recorded by
source;

(c) Expenditures have been accurately recorded
by payee;

(d) The county has complied with applicable
statutory requirements. relating to the
management of public funds; and

(e) Situations or transactions indicate fraud,
abuse, or other illegal acts.

(3). If a situation or transaction indicates
fraud, abuse, or other illegal act, an auditor
shall:

(a) Extend audit steps and procedures to
ascertain the effect on the entity's financial
statements; and

(b) Issue a written report of such situations
and. effects, as required by auditing standards
incorporated: by reference in this administrative
regulation.

(4) An auditor shall:

(a) Determine the fund balance of each fund of
a reporting entity;

(b) Issue written. reports on Internal Control
Structure, as required by:

1. 31 USC 7501-7507; and

2. "Government Auditing Standards";

(c). Separately identify reportable conditions,
and. those that are considered material
weaknesses, in the reports required. by paragraph
(b) of this subsection;

(d) Issue written reports on compliance: with

the. requirements of statutes and administrative

regulations specified by:

T. 31 USC 7501-7507, with. regard to specific
and. general requirements; and

2. "Government Auditing Standards’;

{e)- In reports required by. paragraph (d)1 of
this subsection, set forth:

1. A1l compliance violations, whether or not
they are material;

2

A statement of positive

assurance

concerning items actually tested; and
3. Negative assurance concerning
were not tested.

items that

Section 5. Reporting Format. (1) An auditor's
report shall state that the audit was conducted
in accordance with:

(a) The Single Audit Act of 1984 (31 USC
7501-7507);

{b) "Audits of State and Local Governments",
OMB Circular A-128; and

(c) "Audit Guide for Fiscal Court Audits".

(2) An auditor's report shall comply with the
format specified in the "Sample Audit Report",
in the "Audit Guide for Fiscal Court Audits".

(3) An auditor's report shall include, as
applicable, documents Tisted in the "Sample
Audit Report" .of the "Audit Guide for Fiscal
Court Audits".

(4) An auditor shall express an overall
opinion on whether the financial statements of a
fiscal court present fairly the:

(a) Assets, liabilities, and fund balances
arising from cash transactions; and

{b) The cash receipts, cash disbursements, and
changes in fund or cash balances.

(5) If an auditor is unable to express the
opinion required by subsection (4) [(3)] of
this section, he shall state the reasons why.

(6) Financial statements included in an
auditor's report shall be prepared on a cash
basis.

(7) The "Report on Compliance with Laws and

Regulations", required by the "Sample Audit
Report", in the "Audit Guide for Fiscal Court
Audits", and the auditing procedures shall

comply with the "Compliance Auditing Applicable
to Governmental Entities and other Recipients of
Governmental Financial Assistance, in No. 63,
"Codification of Statements on Auditing
Standards".

(8)(a) The internal control structure of a
fiscal court shall be evaluated, and reports
shall be prepared as provided by paragraph (b)
of this subsection.

(b) The evalvation shall be conducted as
provided by "Consideration of the Internal
Control Structure in a Financial Statement

Audit", in No. 55, "Codification of Statements
on Auditing Standards".

(c) The reports shall be prepared as provided
by:.

1. "Report on Internal Control Structure as
Required by 31 USC 7501-7507" (“"Sample Audit
Report", in the "Audit Guide for Fiscal Court
Audits"); and

2. "Report on: Internal Control Structure In
Accordance with Government Auditing Standards®
("Sample Audit Report", in the "Audit Guide for
Fiscal: Court Audits").

(9) An auditor's report shall include reports
on other material findings.

(10) If Jaw or regulation prohibits the
disclosure of information, an auditor's report
shall: state the:

(a) Nature of the information that has been
omitted; and

(b) Law or-
disclosure.

regulation. that  prohibits

Section 6. AlTowance of Audit Fees; Acceptance
of Report. (1) Fees for county audits shall be
zllowable as reasonable and necessary expenses
of a county if the dindependent accountant's
examination has been performed in compliance
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with the standards and procedures
this administrative regulation.

(2) A county shall obtain written approval of
an audit report and workpapers from the Auditor
of Public Accounts prior to the:

(a) Release of an audit report; and

(b) Payment of fees for a fiscal court audit
report.

(3) Failure by an independent certified public
accountant to comply with the "Audit Guide for
Fiscal Court Audits™ and this regulation shall
disqualify him .from conducting fiscal court
audits.

required by

Section 7. 45 KAR 1:020 is repealed.

BOB BABBAGE, Auditor
APPROVED BY AGENCY: October 14, 1991
FILED WITH LRC: October 15, 1991 at 11 a.m.

DEPARTMENT OF LOCAL GOVERNMENT
(As Amended)

109 KAR 13:010. Uniform financial information
report.

RELATES TO: KRS 65.900 to 65.925
STATUTORY AUTHORITY: KRS 65.905

NECESSITY AND FUNCTION: KRS 65.905
[65.906]1 requires the Department of Local
Government to prescribe the format of the
uniform financial information vreport. This

administrative regulation prescribes the format
that shall be wused for the report. This
administrative regulation also describes the
mechanism for initiating the penalty provisions
of KRS 65.920 for failure to submit the report
annually.

Section 1. (1) The County Uniform Financial
Information Report, Fiscal Year 1990-91, form
F-65 (KY-2), dated August 7, 1991, is hereby
incorporated by reference.

(2) The City Uniform Financial Information
Report, Fiscal Year 1990-91, form F-65 (KY-3),
dated August 1, 1991, is hereby incorporated by
reference.

(3) The Special Taxing Districts Uniform
Financial Information Report, Fiscal Year
1990-91, form F-65 (KY-5), dated September 3,
1991, is hereby incorporated by reference.

(4){a) The appropriate form shall [will]}
be provided to each county, city, and special
district by the Department of Local Government.

{b) Other interested parties may inspect and
obtain copies of the forms at the offices of the
Department of Local Government, 1024 Capital
Center Drive, Frankfort, Kentucky 40601, between
the hours of 8 a.m. and 4:30 p.m., Monday
through Friday.

Section 2. (1)(a) Each county, city and
special district which has not completed and
submitted a uniform financial information report
to the Department of Local Government by
February 1 of each year shall be notified by
mail of its noncompliance.

{b) The notice to a county or city shall
also advise it of the possible suspension of its
road aid moneys pursuant to KRS 65.920.

{c) A Tist of all noncomplying counties,
cities and special districts shall be sent to
the Legislative Research. Commission, the
Kentucky League of Cities, the Kentucky

Association of Counties, area development
districts, and such other state agencies which
may have an interest.

(2){a) Each county and city which has not
completed and submitted a wuniform financial
information report by March 1 of each year shall
be notified by mail of the suspension of its
road aid moneys pursuant to KRS 65.920.

(b) A 1list of all noncomplying counties and
[, «cities [and special districts] shall
be sent to the Legislative Research Commission,
the Kentucky League of Cities, the Kentucky
Association of Counties, area development
districts, and such other state agencies which
may have an interest.

{c) Specific notice shall be sent to the
Transportation Cabinet and the Finance and
Administration Cabinet to suspend payments of

road aid moneys to the 1listed counties and
cities.
(3) Each county, city and special district

which submits an incomplete or incorrect report

- shall be notified in writing and shall be given

thirty (30) days to correct the
report.

(4) The Department of Local Government shall
notify the . Transportation Cabinet and the
Finance and Administration Cabinet to resume
payment of road aid moneys upon submission of a
complete and correct report by the affected
county or city.

complete or

LEE TROUTWINE, Commissioner
APPROVED BY AGENCY: October 3, 1991
FILED WITH LRC: October 3, 1991 at 2 p.m.

FINANCE AND ADMINISTRATION CABINET
(As Amended)

200 KAR 3:045.
mansions.

Monthly meal charges at

RELATES TO: KRS 42.035, 42.037

STATUTORY AUTHORITY: KRS 42.035, 42.037.

NECESSITY AND FUNCTION: KRS 42.035 and 42.037
direct that reasonable amounts shall be deducted
from the salary or other allowance, of the
Governor and Lieutenant Governor for the
consumption of food by them and their families.
This regulation sets forth the maintenance
charges to be paid by the Governor and the
Lieutenant Governor relative to members of their
families living at the respective mansions and

‘maintenance charges to be paid by other state

employees required by their regular duties to
receive meals at the respective mansions. The
amendment brings the regulatigon into compliance
with KRS 13A.222(4)(c) as requested by the
Interim Joint Committee on State Government.

Section 1. (1) Monthly maintenance charges
shall be paid by all persons receiving meals on
a regular basis in the Executive Mansion and the
Lieutenant Governor's Mansion.

{2) Payment shall be made bimonthly by means
of a deduction from the salary paid on the
regular payroll.

Section 2. The monthly maintenance charges to
be paid by the Governor and Lieutenant Governor
relative to the members of their respective
families living at the respective mansions shall
be as follows:

(1) The Governor, Lieutenant Governor,. and
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adult members of their respective families,
eighty (80) dollars each.

(2) Children twelve (12) years of age or
older, forty-eight (48) dollars each.

(3) Children under twelve (12} years of age,

thirty-six (36) dollars each.

Section 3. Except as provided in Section 4 of
this regulation, the monthly maintenance charges

to be paid by all other state employees,
required by their regular duties to receive
meals at the respective mansions, shall be as

follows:
(1) Forty (40) dollars for one (1) meal;
(2) Sixty-two (62) dollars for two (2) meals;
(3) Eighty (80) dollars for three (3) meals.

Section 4. If [When)] the executive officer
having use of the particular mansion is not
regularly occupying it as a residence, monthly
maintenance charges to be paid by state
employees, required by their regular duties to
receive meals at that [such] mansion, shall be
as follows: .

(1) Sixteen (16) dollars for one (1) meal;

(2) Twenty~five (25) dollars for two (2) meals;

(3) Thirty-two (32) dollars for three (3)
meals.

L. ROGERS WELLS, JR., Secretary
APPROVED BY AGENCY: September 27, 1991
FILED WITH LRC: September 27, 1991 at 2 p.m.

FINANCE AND ADMINISTRATION CABINET
{As Amended)

200 KAR  5:050.
political subdivisions.

Central purchasing for

RELATES TO: KRS Chapter 45A

STATUTORY AUTHORITY: KRS 45A.050 [45.365]

NECESSITY AND FUNCTION: KRS 45A.050 [45.365]
provides for central purchasing. for political
subdivisions. This regulation establishes the
guidelines to be followed by political
subdivisions in order to utilize price contracts
negotiated by the Commonwealth.

[Section 2. Award of Price Contract. (1)
Invitations to bid for and the award of price
contracts shall be made by the Division of
Purchases in accordance with the division's
established practices and procedures pursuant to
the authority of KRS 45.360, 45.370, and 45.390.]

[(2) Standards and specifications used in
establishing price contracts shall be those
promulgated or adopted by the Division of
Purchases for use by all state agencies.]

[(3) The prices established for a price
contract are firm for the duration of that
contract; negotiation or bargaining by

governmental units using the established prices
as a base is prohibited.]

Section 1. [3.] Administration. (1) Each
political subdivision desiring to participate in
and use the Commonwealth's price contracts for
the purchase of materials or supplies shall file
written notice of its [such] desire with the
Director of the [Manager,] Division of Purchases.

(2){a) Except as provided in paragraph ({(c) of
this subsection, the Division of Purchases shall
not perform administrative services for any
participating political subdivision. [The
Division of Purchases shall [will] perform no
administrative services for any participating
political subdivision except as provided herein.

Each political [such]l subdivision shall issue
its own purchase orders, accept its own

deliveries, and make its own payments for goods
received and accepted. Any circumstances
requiring that the Division of Purchases assume
some administrative responsibility relative to a
purchase by a political subdivision shall be
done only by prior agreement between or among
the parties and administrative costs incurred by
the division will be charged against the
political subdivision involved.]

{b) Fach political subdivision shall:

1. Issue its own purchase order:

2. Accept its own deliveries: and

3. Make its own payments for goods received

and_accepted.
(c) Assumption of

some administrative

to this regulation are for _the
bringing__this regulation
the drafting requirements of KRS Chapter 13A and
to_clarify the provisions pertaining to eligible
political subdivisions purchasing from state
price contracts,

[Section 1. General. The Division of Purchases
shall include in all price contracts for the
purchase of materials or supplies made and
entered into on and after June 18, 1970, a
provision that, as approved by the Secretary of
the Finance and Administration Cabinet, any

political subdivision of this Commonwealth,
including cities of all classes, counties,
school districts or special districts, may

participate in such centracts to the same extent
as the agencies, boards and commissions of state
government. Where political subdivisions are
required by Taw teo purchase materials or
supplies by competitive bidding, such
subdivisions must comply with the applicable
statute before participating in the state's
price contract unless such contract has been let
by competitive bidding.]

responsibility relative to a purchase by a

The amendments political subdivision, by the Division of
purpose of Purchases shall_ only be wmade after prior

into compliance with agreement between or among _ the parties.

Administrative costs incurred by the Division of
Purchases shall be charged against the political
subdivision involved.

(3) If [In the event of] a dispute between
2 [anyl participating political subdivision
and a vendor under a [any] price contract
[which] cannot be satisfactorily resolved
between the parties to the dispute, the matter
shall be referred to the Director, Division of
Purchases for mediation.

(4) At __the discretion eof_ the Director of
Purchases, a participating political subdivision
may__be barred from further participation in
purchasing from state price contract if it:

{(a) _Fails _to promptly pay for materials and
supplies purchased from state price contracts: or

{b) Otherwise abuses the use of state price
contracts. [Any participating political
subdivision which fails to promptly pay for
materials or supplies purchased from state price
contracts or otherwise abuse the use of state
price contracts may. in the discretion of the
Birector of Purchases, [received and accepted
shall] be barred from further participation in
purchasing from state [that] price contracts
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[for the duration of its existencel.]
[{(5) In the exercise of his sound discretion
.and for good cause, the Secretary of the Finance
and Administration Cabinet may revoke his
approval for participation in the Commonwealth's
price contracts by any political subdivision.]

L. ROGERS WELLS, JR., Secretary
APPROVED BY AGENCY: September 27, 1991
FILED WITH LRC: September 27, 1991 at 2 p.m.

FINANCE AND ADMINISTRATION CABINET
{As Amended)

200 KAR 5:306. Competitive sealed bidding.

RELATES TO: KRS [Chapter] 45A.080

STATUTORY AUTHORITY: KRS 45A.035, 45A.080

NECESSITY AND FUNCTION: The Secretary of the
Finance and Administration Cabinet is authorized
by KRS 45A.055 to publish state purchasing
regulations for the implementation of the
Kentucky Model Procurement Code (KRS Chapter
45A). This regulation implements the provisions
of KRS 45A.080. This regulation is amended to
more clearly state that this requlation pertains
only to those contracts exceeding the small
purchase limits established by KRS 45A.100.
These amendments also change the reference to
“"hidders' list'" to "source list" and "purchasing
official® and "buyer" to "purchasing officer."
These amendments further provide that only those
late bids postmarked prior to the scheduled
opening date shall be considered for award. and
that facsimile bids and responses shall not be
accepted by the Division of Purchases. These
amendments  make revisions to bring the
requlation into compliance with the drafting
rules established under KRS Chapter 13A.

[Section 1. A1l contracts exceeding the
small _ purchase authority Timits established
pursuant to KRS 45A.100 [for construction
exceeding an estimated cost of $5,000, and
$1,000 for all other purchases,] shall be
awarded upon the basis of competitive sealed
bids unless it is determined in writing that
this method is not practicable and that the
procurement may, in the best interests of the

Commonwealth, wmore practically be obtained
through competitive negotiations.]

Section 1. [2.1 The purchasing agencies
shall cause public notice of invitations for

bids for furnishing procurement requirements of
the Commonwealth and its agencies through
newspaper advertisement in the manner set forth
in KRS 45A.080(3) and shall solicit bids from
interested persons listed on the source
[bidders'] lists for particular requirements by
sending invitations for bids to at TJeast ten
(10) persons Tisted in such source [bidders']
Tists. If there are not ten (10) persons listed
on a particular source [bidders'] 1ist,
invitations shall be sent to all persons listed
on that particular [such] list.

Section 2. [3.] Bidders shall complete,
execute and submit their bids in strict
compliance with the idinstructions contained in
the invitation for bids. Bid forms shall be
provided by the purchasing agencies and a bidder

responding to an invitation for bids shall use

-practical,

only the bid form or form of proposal furnished
by the purchasing agency in submitting his bids.

Section 3. [4.] Bidders shall submit their
bids at the place and at, or prior to the date
and hour set in the invitation for bids. Bids
received after the hour set for opening bids are
late bids and shall be so marked. A late bid
shall not be considered for an award unless no
other bid is received in vresponse to an
invitation for bids. The late bid, together with
the envelope 1in which the bid was submitted
bearing the stamped date and hour of receipt of
the bid, [and a note, signed by the buyer,
indicating whether or not the bid was considered
for an award] shall be retained in the file
pertaining to the invitation for bids. Only
those 1 i tmarked prior _to the
scheduled opening date shall be considered for
award [to which the late bid relates].

Section 4., [5.] A1l bids, and any
modifications to bids previously filed, received
prior to the date and hour fixed for opening
bids shall be kept secure and unopened.
Envelopes containing bids but not marked to
indicate that they contain a bid and Tisting the
jnvitation for bids number and the date and hour
of opening bids for that invitation may be
opened for the purpose of identification of the
contents of the envelope and will be marked and
resealed.

Section 5. [6.1 The purchasing _officer
[buyer] or other employee of the purchasing
agency designated to open the bids shall
determine when the time set for opening bids has
arrived and shall so declare the time to those
present for the bid opening. He shall then and
there personally, in the presence of the bidders
or their representatives and anyone else who may
wish to attend the bid opening, open all bids
received as of that date and hour; when
the names of the bidders and the
amounts of their bids may be read aloud to the
persons present. Except where, due to the nature
or complexity of an invitation for bids, it may
be deemed impractical, a bid tabulation summary
sheet shall be prepared for each invitation for
bids recording the name of each bidder, a
description of the supplies or services bid and
the amounts of the bids received. The bid
tabulation summary sheet shall be permanently
retained in the file pertaining to that
invitation for bids and shall be available for
public inspection. Inspection of bids by
interested persons shall not be permitted or
authorized during the formal bid opening process.

be examined
responsible

Section 6. [7.]1 The bids shall
by the purchasing officer [buyer]
for the procurement for any <clerical or
technical errors, reviewed for technical
compliance with the terms of the invitation for
bids, and the supplies or services bid evaluated
for conformity with the specifications contained
in the invitation for bids. Every bidder shall,
when requested by the purchasing officer
[official]l] responsible for the particular
procurement, clarify or explain, in writing, any
matter contained in his bid about which the
purchasing officer may have question or believes
in good faith needs to be clarified and
explained. The bid of any bidder who fails or
refuses, within a reasonable time to give a
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written clarification or explanation of his bid,
or any part thereof, when requested to do so by
the purchasing officer, shall not be considered
further for an award on the basis of that
invitation for bids. The written clarification
or explanation of a bid, or a part of a bid,
shall be incorporated in and become a part of
any contract awarded on the basis of that bid.
In due course, and after a reasonable bid
evaluation period, the contract shall be awarded
to the responsive and responsibie bidder whose
bid is either the Towest bid price or the Towest
evaluated bid price, whichever is determined by
the purchasing officer [official]l to be  in the
best interests of the Commonwealth or as
designated in the invitation for bids as the
basis for award of the contract. If, after
evaluation of the bids, including consideration
of any clarifying or explanatory information
submitted by the bidders, it is determined by
the purchasing officer that no satisfactory bid
has been received, all bids may be rejected and,
in the discretion of the purchasing officer, the
invitation for bids cancelled, new bids invited
on the basis of the same or revised
specifications, or competitive negotiations
undertaken for the procurement. .The basis for
the rejection of all bids and subsequent action
taken or to be taken with respect to the
invitation for bids shall be recorded in writing
and filed in the invitation for bids file
relating to the particular procurement.

Section 7. [8.1 (1) The right to reject
any and all bids and to waive technicalities and
minor irregularities in bids shall be maintained
and preserved in the case of all invitations for
bids issued by purchasing agencies within the
Finance and Administration Cabinet or pursuant
to delegations of purchasing authority by the
Finance and Administration Cabinet.

(2) Grounds for the rejection of bids include
[but shall not to be Timited to]:

(a) Failure of a bid to conform to the
essential requirements of an invitation for bids.

(b) Any bid which does not conform to the
specifications contained or referenced in any
invitation for bids shall be rejected unless the
invitation authorized the submission of
alternate bids and the items offered as
alternatives meet the requirements specified in
the invitation.

(c) Any bid which fails to conform to a
delivery schedule established in an invitation
for bids.

(d) A bid conditions which would
modify the terms and conditions of the
invitation for bids, or Timit the bidder's
liability to the state on the contract awarded
on the basis of such invitation for bids.

{e) Any bid determined by the purchasing
officer in writing to be wunreasonable as to
price.

{f) Bids received from bidders determined to
be not responsible bidders.

(g) Failure to furnish a bid guarantee when
required by an invitation for bids.

(h) For other cause as documented by the
purchasing officer pursuant to a written
determination and finding.

(3) Technicalities or minor irregularities in
bids which may be waived when the purchasing
officer [official] determines that it will be in
the Commonwealth's best interest to do so, are
mere matters of form not affecting the material

imposing

substance of a bid or some immaterial deviation
from or variation in the precise requirements of
the invitation for bids and having ne or a
trivial or negligible effect on price, quality,
quantity or delivery of supplies or performance
of the services being procured, the correction
or waiver of which will not affect the relative
standing of, or be otherwise prejudicial to
other bidders. The purchasing officer may either
give a bidder an opportunity to cure any
deficiency resulting from a technicality or
minor irregularity in his bid, or waive such
deficiency where it 1is advantageous to the
Commonwealth to do so.

Section 8. [9.]1 Where a mistake in a bid
is claimed, and the evidence 1is clear and
convincing that a material mistake was made in
the bid and that due to such mistake, the bid
submitted was not the bid intended, the bidder
may be permitted to withdraw his bid. It shall
be the duty of all contractors bidding to
carefully review and verify the accuracy of
their bids both before submitting them and prior
to execution of a contract. When a mistake in a
bid is claimed after the award and execution of
a contract, on the basis of such bid, the
contractor shall be required to perform
according to the terms and conditions of the
contract unless it is established by clear and
convincing evidence that a material mistake had
been made in the original bid and that the
contractor would sustain a financial loss if
required to perform the contract according to
its terms; a reduction or diminution in profit
margin shall not be deemed a financial Tloss
under this section. Where the evidence is clear
and convincing that a material mistake has been
made in a bid after the award of a contract, and
the contractor will sustain a financial loss if
required to perform the contract, the contract
shall be rescinded and the contractor shall be
ineligible to submit a bid upon readvertisement

for the commodity or service [for the
construction services].
Section 9. [10.] The following matters

shall be applicable to all invitations for bids
issued, bids submitted, and contracts awarded
for the purchase of commodities, supplies and
equipment pursuant to KRS 45A.080 and this
regulation: