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ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
TENTATIVE AGENDA - August 6, 1992 at 2 p.m.
Room 125, State Capitol Annex

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY

Kentucky Loan Program
11 KAR 3:100. Administrative wage garnishment. (Amended After Hearing)

PERSONNEL
Personnel Board
101 KAR 1:365. Appeal and hearing procedures.
101 KAR 1:375. Employee grievances and complaints.

GENERAL GOVERNMENT CABINET

Board of Examiners and Registration of Landscape Architects

201 KAR 10:050 & E. Fees. (Deferred from July)

201 KAR 10:060. Renewals. (Deferred from June)
Board of Registration for Professional Engineers and Land Surveyors

201 KAR 18:040 & E. Fees. (Deferred from June)

201 KAR 18:075. Examination credit for qualified experience. (Deferred from June)
Board of Physical Therapy

201 KAR 22:135. Fees.

NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION CABINET
Department for Environmental Protection
Water Quality .
401 KAR 5:010. Certification of wastewater system operators. (Amended After Hearing)
Public Water Supply
401 KAR 8:030. Water treatment plants; water distribution systems; certification of operators. (Amended After Hearing)

Division of Waste Management
Identification and Listing of Hazardous Waste
401 KAR 31:010. General provisions for hazardous wastes.
401 KAR 31:040. Lists of hazardous wastes.
401 KAR 31:060. Rule-making petitions for hazardous waste.
401 KAR 31:170. Appendix on hazardous waste constituents.
Standards for Owners and Operators of Hazardous Waste Storage, Treatment and Disposal Facilities
401 KAR 34:020. General facility standards.
401 KAR 34:050. Manifest system, recordkeeping and reporting.
401 KAR 34:060. Groundwater protection.
401 KAR 34:070. Closure and postclosure.
401 KAR 34:190. Tanks.
Interim Status Standards for Owners and Operators of Hazardous Waste Treatment, Storage and Disposal Facilities
401 KAR 35:020. General facilities standards (IS).
401 KAR 35:050. Manifest system, recordkeeping and reporting (1S).
401 KAR 35:070. Closure and postclosure (IS).
401 KAR 35:190. Tanks (IS).
Standards for the Management of Specific Hazardous Wastes and Specific Types of Hazardous Waste Management Facilities
401 KAR 36:030. Recyclable materials used in a manner constituting disposal.
‘Waste Management - Land Disposal Restrictions
401 KAR 37:010. General provisions for land disposal restrictions.
401 KAR 37:030. Prohibitions on land disposal.
401 KAR 37:040. Treatment standards.
401 KAR 37:050. Prohibitions on storage.
Hazardous Waste Permitting Process
401 KAR 38:010. General provisions for permitting.
401 KAR 38:020. Interim status provisions.
401 KAR 38:040. Changes to permits; expiration of permits.
401 KAR 38:050. Public information procedures.
401 KAR 38:060. Special types of permits.
401 KAR 38:070. Application procsdures.
Solid Waste Planning
401 KAR 49:009E. Solid waste grant program.
401 KAR 49:011. General provisions relating to area solid waste management plans. (Repeals 401 KAR 49:010, 401 KAR 49:060 and 401
KAR 49:070.)
401 KAR 49:040. Solid waste planning assistance program.
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JUSTICE CABINET
Kentucky Community Corrections Grant Program ’
500 KAR 10:001. Definitions.
500 KAR 10:010. Authority, purpose, name of grant program.
500 KAR 10:020. Administration.
500 KAR 10:030. Community corrections board.
500 KAR 10:040. Annual review for compliance.

CORRECTIONS
Office of the Secretary
501 KAR 6:020. Corrections policies and procedures.
501 KAR 6:030. Kentucky State Reformatory.
501 KAR 6:060. Northpoint Training Center.
501 KAR 6:110. Roederer Correctional Complex.
501 KAR 6:130. Western Kentucky Correctional Complex.

ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
TENTATIVE AGENDA - August 7, 1992 at 10 a.m.
Room 125, State Capitol Annex

COMMERCE CABINET
Department of Agricuiture
Amusement Rides
302 KAR 16:080 & E. Designated bungee ("bungy”) or similar apparatus. (Not Amended After Hearing)

. TRANSPORTATION CABINET
Division of Motor Carriers
600 KAR 1:070. Motor pool procedure.
Property Acquisition and Uniform Relocation
600 KAR 3:010. Relocation assistance payments of the Transportation Cabinet.

Department of Vehicle Regulation
Division of Motor Carriers
601 KAR 1:005. Safety regulations.
601 KAR 1:015. Special overwsight or overdimensional permits issued at highway district offices and the Transportation Cabinet in Frankfort,
601 KAR 1:016. Special annual overweight of overdimensional permits issued for the transportation of specialized equipment.

Department of Highways
Traffic :
603 KAR 5:070. Motor vehicle dimension limits.
603 KAR 5:075. Overweight and overdimensional permits.
603 KAR 5:105. Annual permits for moving wood trusses.
603 KAR 5:112. Annual permits for moving utility equipment, poles or pipes,
603 KAR 5:260. Annual permits for moving farm equipment.
603 KAR 5:270. Annual overweight permits for the movement of steel products or materials.

EDUCATION AND HUMANITIES CABINET
Department of Education
Office of District Support Services
General Administration
702 KAR 1:035. Group health and life insurance. (Deferred from July)

WORKFORCE DEVELOPMENT CABINET
Department for Aduit and Technical Education
Adult Education
780 KAR 9:130. Qualifications for progressing satisfactorily through a GED program.

. LABOR CABINET
Occupational Safety and Health °
803 KAR 2:015. General industry standards.
803 KAR 2:306. Adoption of 28 CFR Part 1910.94 - 1910.100.
" 803 KAR 2:310. Adoption of 29 CFR Part 1910.151-.153.
803 KAR 2:313. Adoption of 29 CFR Part 1910.176 - 1910.190.
803 KAR 2:317. Adoption of 28 CFR Part 1910.261-.275.
803 KAR 2:320. Adoption of 29 CFR Part 1910.1000 - 1910.1500. (Not Amended After Hearing)

PUBLIC PROTECTION AND REGULATION CABINET
Department of Alcoholic Beverage Control
Conduct of Business; Employees
804 KAR 5:070. Minors. (Deferred from July)
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Quotas
804 KAR 9:040

Administration
806 KAR 2:070
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& E. Retail package liquer license quota. (Deferred from July)
Department of Insurance \

. Preservation of records.

Trade Practices and Frauds

806 KAR 12:095. Unfair claims settlement practices for property and casualty insurance.
Health Insurance Contracts

806 KAR 17:066. Medicare supplement insurance policies.

Insurance Holding

Company Systems

806 KAR 37:010. insurance holding company systems.

Kentucky Racing Commission

Harness racing rules

811 KAR 1:215

Plumbing

. Kentucky standardbred development fund.

Department of Housing, Buildings and Construction

815 KAR 20:020. Parts or materials list.

Vital Statistics
9801 KAR 5:050

CABINET FOR HUMAN RESOURCES
Office of Administrative Services

& E. Fees for searches, certified copies of certificates and records.

Department for Health Services

Communicable Diseases

902 KAR 2:170
Sanitation
902 KAR 10:02

. Medical conditions which may pose a threat in the school environment.

1 & E. License fee for frozen food locker plants.

902 KAR 10:060 & E. On-site sewage disposal.
902 KAR 10:121 & E. Inspection fees for public swimming and bathing facilities.
802 KAR 10:130 & E. Licensing fee for septic tank servicing.
Food and Cosmetics
0 & E. Permits and fees for retail food establishments, food manufacturing plants, food storage warehouses, salvage
processors and distributors, and vending machine companies.
902 KAR 45:120 & E. Inspection fees; permit fees; hotels, mobile home and recreational vehicle parks.

902 KAR 45:11

Radiology
902 KAR 100:0

12 & E. Fee schedule.

Radiation Operators Certification
902 KAR 105:020 & E. General requirements.

Department for Employment Services

Unemployment Insurance

903 KAR 5:290

& E. Employer contribution rates. ;
Department for Social Insurance

Food Stamp Program
804 KAR 3:010. Definitions.
904 KAR 3:020. Financial requirements.
904 KAR 3:025. Technical requirements.

904 KAR 3:035. Certification process.

Office of Inspector General

906 KAR 1:110

Medicaid Services

907 KAR 1:045.
907 KAR 1:376.
907 KAR 1:382.
907 KAR 1:408.
907 KAR 1:412,
907 KAR 1:416.
907 KAR 1:425.

1:424.)

907 KAR 1:432.
907 KAR 1:550.

907 KAR 1:555

Office of Inspector General

& E. Rural primary-care hospital services. (Amended After Hearing)
Department for Medicaid Services

Payments for mental health center services.

Incorporation by reference of the hospital services manual.

Incorporation by reference of the preventive health manual.

Incorporation by reference of the nurse-midwife services manual.

incorporation by reference of the podiatry services manual.

Incorporation by reference of the pharmacy services manual.

Incorporation by reference of the revised alternative intermediate services/mental retardation m

Incorporation by reference of the home and community based waiver services manual,

Incarporation by reference of the targsted management services adults manual.
. Incorporation by reference of the targeted case management services children manual.
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE

Filing and Publication

Administrative bodies shall file with the Regulations Compiler all proposed administrative regulations, public hearing information, tiering
statement, regulatory impact analysis, fiscal note, and the federal mandate comparison. Those administrative regulations received by the deadline
required in KRS 13A.050 shall be published in the Administrative Register,

Public Hearing

The administrative body shall schedule a public hearing on proposed administrative regulations to be held not fess than twenty (20) nor more
than thirty (30) days following publication. The time, date, and place of the hearing and the name and address of the agency contact person
shall be included on the last page of the administrative regulation when filed with the Compiler's office.

An

erson interested in attending the schaduled hearing must submit written notification of such to the administrative bo

at least five (5

days before the scheduled hearing. If no written notice is received at least five (5) days before the hearing, the administralive body may cancel

the hearing.

If the hearing is cancelled, the administrative body shall notify the Compiler of the cancellation. If the hearing is held, the administrative body

shall submit within fifteen (15) days following the hearing a statement

the administrative body's responses to the comments.

of consideration summarizing the comments received at the hearing and

No transcript of the hearing need to be taken unless a written request for a transcript is made, and the person requesting the transcript shall
have the responsibility of paying for same. A recording may be made in lieu of a transcript.

Review Procedure

If a proposed administrative regulation is amended as a result of the public hearing, the amended version shall be published in the next
Administrative Register; and the administrative regulation shall be reviewed by the Administrative Regulation Review Subcommittee at its next
meeting following publication. If a proposed administrative regulation is not amended as a result of the hearing or if the hearing is cancelled,
the administrative regulation shall'be reviewed by the Administrative Regulation Review Subcommittes at its next meeting. After review by the
Subcommittee, the administrative regulation shall be referred by the Legisiative Research Commission to an appropriate jurisdictional committes
for a second review. The administrative regulation shall be considered as adopted and in effect as of adjournment on the day the appropriate
jurisdictional committee masts or thirty {30) days after being referred by LRC, whichever occurs first,

EMERGENCY ADMINISTRATIVE REGULATIONS NOW IN EFFECT

(NOTE: Emergency regulations expire 120 days from publication
or upon replacement, repeal, or withdrawal)

STATEMENT OF EMERGENCY
200 KAR 14:011E

This administrative regulation outlines the general investment
practices to be followed by the State Investment Commission in the
investment of all state funds. A prior administrative regulation
governing these practices was found to be deficient by the Interim
Joint Committee on Appropriations and Revenue, That regulation will
expire on July 14, 1992, This administrative regulation replaces the
regulation which was found to be deficient and correcis those
deficiencies found by the Interim Joint Committes on Appropriations
and Revenue. This administrative regulation is being filed on an
emergency basis such that there will be no lapse of time in which the
investment guidelines of the State Investment Commission are in
effect. This emergency administrative regulation will be replaced by
an ordinary administrative regulation. The ordinary administrative
regutation was filed with the Regulations Compiler on July 14, 1992,

BRERETON C. JONES, Governor and Chairman
STATE INVESTMENT COMMISSION
200 KAR 14:011E. General rules.
RELATES TO: KRS Chapter 42
STATUTORY AUTHORITY: KRS 42.525
EFFECTIVE: July 14, 1992

NECESSITY AND FUNCTION: KRS 42.525 provides that the
State Investment Commission shall prescribe rules for the operation

of the state’s investment program. This regulation establishes the
general rules which apply to the investment of state funds.

Section 1. Definitions. For purposes of this regulation:

(1) "Commission” means the State Investment Commission; and

(2) "Office” means the Office of Financial Management and
Economic Analysis.

Section 2. General. The purpose of this regulation is to provide
standard rules that will govern the Commonwealth’s investment and
cash management programs.

Section 3. Goals of Investments. The goals of all investments of
the Commonwealth are to:

(1) Insure safety of principal. The commission shafl not allow the
investment of state funds in any institution or instrument which it
deems unsafe and a threat to the security of thoss funds.

(2) Maintain adequate liquidity to mest the cash needs of the
Commonwealth. The commission is charged with the duty of
determining the Commonwealth’s liquidity needs pursuant to KRS
42.410. In light of this responsibility, the office shall not execute nor
allow the execution of any investment that will negatively impact the
short or long-term: cash needs of the Commonwealth.

(3) Maximize yield. The commission shall invest in securities
which maximize yield or retum to the Commonwealth within the safety
and liquidity constraints set out by the commission.

Section 4. Monies to be Invested. The commission shall invest all
state funds as defined in KRS 446.010(31) which are excess, surplus,
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or otherwise available for investment for periods of time of one (1)
day or more. ’

Section 5. Minimum Interest Rates. (1) The amount of funds per
investment instrument will be determined periodically by the commis-
sion at its regular public meetings. Criteria to determine such amounts
are:

(a) Liquidity needs of the various state agencies for which funds
are budgeted; and

(b) Rates available per instrument, and safety of principal and
interest.

(2) Investment instruments will be qualified as available for use
by being:

{a) Specified as such in statute; and

(b) Further qualified under the provisions of 200 KAR 14:081, 200
KAR 14:091 and other administrative regulations as promulgated by
the commission.

(3) The commission shall not allow the investment of state funds
in any institution or instrument for a term of one (1) year or less at a
yield less than the yield available on Treasury Bills of similar maturity.
For funds to be invested for more than one (1) year, the commission
shall not allow investment in any institution or instrument at a yield
Jess than the yield available on Treasury Notes of similar maturity.

Section 6. Acceptable Maturity of Investments. The maturity of
investments made by the commission shall be subject to the liquidity
needs of the,CommonweaIth as determined by the commission.

Saction 7. In-state and Out-of-state Deposits. All funds eligible for
investment in certificates of deposit as determined by the commission
shall first be offered to financial institutions chartered in Kentucky or
by the United States that have their main office located in Kentucky.
The rate at which these funds will be offered shall be set by the
commission as set out in KRS Chapter 42. Should Kentucky financial
institutions eligible for these funds refuse any part of the funds
offered, the commission may offer the funds to any commercial bank
chartered in the United States, approved by the commission. Any out-
of-state investments shall be subject to the same collateralization
requirements as in-state investments.

Section 8. Distribution of Funds Among Types of Institutions.
Distribution of funds among types of institutions will be determined
from time to time by the commission at its regular public meetings.
The criteria for that distribution will be: ~

(1) The institution is permitted by statute to qualify as a deposito-

(2) Rates available;

(3) Sufficiency of collateral; and

(4) Determination as to whether institutions are meeting the
economic development needs of the community.

BRERETON C. JONES, Chairman
APPROVED BY AGENCY: July 6, 1992
FILED WITH LRC: July 14, 1992 at 4 p.m.

STATEMENT OF EMERGENCY
200 KAR 14:081E

This administrative regulation outlines the practices to be followed
by the State Investment Commission in the investment of repurchase
agreements for all state funds. A prior administrative regulation
govemning these practicas was found to be deficient by the Interim
Joint Committee on Appropriations and Revenue. That regulation will
expire on July 14, 1992, This administrative regulation replaces the
regulation which was found to be deficient and corrects those
- deficiencies found by the Interim Joint Committee on Appropriations
and Revenue. This administrative regulation is being filed on an
emergency basis such that there will be no lapse of time in which the
investment guidslines of the State Investment Commission are in
effect. This emergency administrative regulation will be replaced by

an ordinary administrative regulation. The ordinary administrative
regulation was filed with the Regulations Compiler on July 14, 1992.

BRERETON C. JONES, Governor and Chairman
STATE INVESTMENT COMMISSION
200 KAR 14:081E. Repurchase agreement,.

RELATES TO: KRS Chapters 41, 42

STATUTORY AUTHORITY: KRS 42.525

EFFECTIVE: July 14, 1892

NECESSITY AND FUNCTION: KRS 42.525 provides that the
State Investment Commission shall prescribe rules for the operation
of the state’s investment program. This regulation establishes the
general rules which shall apply to the employment of repurchase
agreements as investment vehicles with commercial banks or savings
and loan associations chartered by the Commonwealth of Kentucky
or by an agency of the United States government to do business in
Kentucky, providing the main office is in Kentucky; or investment
banking firms approved by the State Investment Commission at its
open regular meetings.

Section 1. Definitions. For purposes of this regulation:

(1) "Commission™ means the State Investment Commission;

(2) "Office” means the Office of -Financial Management and
Economic Analysis;

(3) "Repurchase agreement” means an actual, conditional
purchase of securities of the United States Treasury, any agency
instrumentality or corporation of the United States, or any other
security authorized for investment pursuant to KRS 42.500(8), with an
agreement to resell the securities to their original owner on a specific
date in the future.

Section 2. General. The use of repurchase agreements as a
vehicle by which to channel state investable funds into commercial
banks and savings and loan associations provides distinct advantages
to both parties. The banks and savings and loan associations do not
have to post reserves against these funds in that they are not defined
as deposits by their regulatory agencies. Secondly, they do not have
to bear increased premiums for deposit insurance. The result is that
the state may receive a higher yield for its investment. Further,
repurchase agreements, in general, provide the maximum available
yield to the state’s portfolio of the alternatives statutorily available to
the commission in managing short-term funds.

Section 3. Monies to be Invested. The commission shall invest all
public funds as defined by KRS 446.010(31). The office shall execute
all investments on behalf of the commission. All such investments
shall be executed in accordance with the investment policies duly
adopted by the commission.

Section 4. Minimum Interest Rates. The commission shall not
aflow public funds to be invested in any repurchase agreement with
a yield less than could be received on any directly purchased United
States Treasury security of a comparable maturity.

Section 5. Eligible Investment Institutions. Any commercial bank
or savings and loan association chartered by the Commonweaith of
Kentucky or by the U.S. govemment with its main office located in
Kentucky shall be considered eligible to enter into repurchase
agreements (as defined in this regulation) with the Commonweaith.
Any investment banking firm approved by the commission at an open
mesting shall be considered eligible.

Section 6. Reporting Requirements for Eligible Investment
Institutions. The commission shall advise all efigible investment
institutions of the following reporting requirements which are prerequi-
sites for the investment of state funds in such institutions:

(1) For commercial banks and savings and loan associations
chartered by the Commonwealth of Kentucky or by the U.S. govern-
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ment with main offices located in Kentucky:

(a) The institution must submit a copy of its quarterly financial
reports as furnished to regulatory bodies, including all accompanying
schedules, to the commission;

(b) The institution must complete and sign a repurchase agree-
ment contract with the Commonwealth,

(2) For investment banking firms:

(a) The institution must submit a copy of its annual audited
financial statements and copies of quarterly financial statements, as
published, to the commission;

(b) The institution shall complete and sign a repurchase agree-
ment contract with the Commonwealth.

Section 7. Kentucky Banks and Savings and Loan Associations,
Priority for Placement of Repurchase Agreements. Pursuant to KRS
42.520, the commission shall assign public funds to public deposito-
ries by priority based on evidence that the public depository serves
the convenience and economic development needs of the communi-
ties in which they are chartered to do business. Repurchase agree-
ments with commercial banks and savings and loan associations
chartered by the Commonwealth of Kentucky or by the U.S. govern-
ment with main offices located in Kentucky shall be placed pursuant
to the following guidelines. As loan demand is a measure of economic
activity in a community and as investments shorter than one (1) year
are unlikely to provide loanable capital to financial institutions, the
prioritization factors for placement of repurchase agresments with
maturities longer than one (1) year shall be as follows:

(1) For repurchase agreements with maturities equal to or greater
than 365 days, the following financial criteria must be met or
exceeded:

(a) A loan to deposit ratio of equal to or great than seventy (70)
percent;

(b) A nonperforming loan to capital ratio of equal to or less than
twenty (25) five percent;

(c) A capital to assets ratio of equal to or greater than seven (7)
percent; and

(d) A return on assets ratio greater than zero.

(2) Repurchase agreements with maturities equal to or greater
than 365 days with commercial banks and savings and loan associa-
tions chartered by the Commonwealth of Kentucky or by the U.S.
government with main offices located in Kentucky shall be limited to
$5,000,000 per institution.

(3) The office shall review the financial ratios listed semiannually
- to determine eligibility of institutions. Existing repurchase agreements
with maturities equal to or greater than one (1) year with institutions
which fail to meet the minimum criteria for two (2) consecutive
reporting periods are subject to call at par value by the commission.
Repurchase agreements shall be placed according to:

(a) Availability of funds;

(b) Demand for funds by the institutions; and

(c) Highest loan to deposit ratio of eligible institutions.

Section 8, Maximum Size of Repurchase Agreement per
Institution. The commission shall not enter into any repurchase
agreement with a commercial bank or savings and loan association
of more than $25,000,000, provided, however, that no such agree-
ment shall be an amount in excess of its capital structure or ten (10)
percent of the institution’s deposits, whichever is less. There shall be
no limitation on the amount of repurchase agresments entered into
with investment banking firms. The commission shall review at a
minimum on an annual basis, the maximum size of repurchase
agreements per institution.

Section 9. Payment for and Safekeeping Purchases. All transac-
tions will be conducted on a payment-versus-delivery basis. In no
event will any party allow state funds to be released until delivery of
adequate, negotiable collateral has been verified. Securities pur-
chased from commercial banks, savings and loan associations, or
investment banks in a repurchase agreement shall be received,
verified, and safe-kept by the state’s general depository bank or its
agent (subject to the approval of the commission).

Section 10.-Eligible Securities. Any investment security issued or
guaranteed by the United States Treasury; or any agency, corporation
or instrumentality of the government of the United States or any other
security authorized for investment pursuant to KRS 42.500(8), will be
considered eligible for repurchase agreements.

Section 11. Sufficiency of Securities Purchased. The securities
purchased shall have a market value (including accrued interest) of
not less than 102 percent of the face value of the repurchase
agreement. The commission shall cause to have entered in the
state’'s general depository banking contract, language requiring the
general depository to review the sufficiency of collateral on all
repurchase agreements, at least every seven (7) calendar days.
Further, the commission shall demand additional securities be
delivered immediately should market conditions cause the value of
the securities purchased to drop below 102 percent of the face value
of the repurchase agreement.

Section 12. Status of Parties, Both the commission and the
commercial bank, savings and loan association, or investment bank
shall be considered principals in all repurchase agreements and never
be considered to be acting as agents for third parties. All contractual
obligations shall apply to and be binding on the commission and the
specific financial institution with which the repurchase agreement is
initially negotiated and settled.

Section 13. Default. The commission shall, in the case of default,
or the suspicion of default, on the part of any institution with which it
has entered into a repurchase agreement, immediately liquidate all
securities delivered to it in the repurchase agreement. From the
proceeds, the commission shall pay itself the full principal and
accrued interest due as of the date of liquidation. Any remaining cash
balances will be forwarded to the financial institution with which the
repurchase agreement was originally executed.

Section 14. Contract. Formal agreements shall be signed by
commercial banks, savings and loan associations, and investment
banks desiring to enter into repurchase agreements with the Com-
monwealth. Each commercial bank and savings and loan association
and investment bank must agree to and sign the Commonwealth’s
repurchase agreement contract prior to executing a repurchase
agreement with the Commonwealith,

" BRERETON C. JONES, Chairman

APPROVED BY AGENCY: July 6, 1992
FILED WITH LRC: July 14, 1992 at 4 p.m.

STATEMENT OF EMERGENCY
200 KAR 14:091E

This administrative reguiation outlines the practices to be followed
by the State Investment Commission in the investment of money
market instruments for all state funds. A prior administrative regulation
governing these practices was found to be deficient by the Interim
Joint Committes on Appropriations and Revenus. That regulation will
expire on July 14, 1992, This administrative regulation replaces the
regulation which was found to be deficient and corrects those
deficiencies found by the Interim Joint Committee on Appropriations
and Revenue. This administrative regulation is being filed on an
emergency basis such that there will be no lapse of time in which the
investment guidelines of the State Investment Commission are in
effect. This emergency administrative regulation will be replaced by
an ordinary administrative regulation. The ordinary administrative
regulation was filed with the Regulations Compiler on July 14, 1992.

BRERETON C. JONES, Governor and Chairman
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STATE INVESTMENT COMMISSION

200 KAR 14:091E. Guidelines for money market instru-
ments.

RELATES TO: KRS Chapter 42

STATUTORY AUTHORITY: KRS 42.525

EFFECTIVE: July 14, 1992

NECESSITY AND FUNCTION: KRS 42.525, provides that the
State Investment Commission shall prescribe rules for the operation
of the state’s investment program. This regulation establishes the
rules which shall apply to the use of certain money market instru-
ments which include bankers’ acceptances, commercial paper and
negotiable collateralized and uncollateralized certificates of deposit.

Section 1. Definitions. For purposes of this regulation:

(1) "Commission” means the State Investment Commission;

(2) "Office” means the Office of Financial Management and
Economic Analysis;

(3) "Bankers’ acceptance” means a short-term negotiable discount
note drawn on and accepted by a bank or trust company which is
obligated to pay the face value amount at maturity, which is rated in
one (1) of the three (3) highest categories by a nationally recognized
rating agency.

(4) "Commercial paper"” means an unsecured promissory
obligation having a maturity of less than 270 days and is originated
by an institution that is rated in the highest category by a nationally
recognized rating agency.

Section 2. Bankers' Acceptances. (1) The office may purchase
these instruments if originated by a bank rated in one (1) of the three
(3) highest categories by a nationally recognized rating agency;

(2) The purchase of these instruments shall be made on a
payment versus delivery basis and shall be held in the Common-
wealth’s account in whatever depository shall be designated as
eligible by the commission;

(3) These investments may be made for a period of no longer
than six (6) months per investment and the total amount of the
investment in this security shall not exceed the amount of $10 million
in one (1) institution at a time.

Section 3. Commercial Paper. (1) The office may purchase these
instruments when originated by an issuer that is rated in the highest
category by a nationally recognized rating agency;

{2) The purchase of these instruments shall be made on a
payment versus delivery basis and shall be held in the Common-
wealth’s account in whatever depository shall be designated as
eligible by the commission;

(3) The investments in commercial paper shall be made for a
period of no fonger than nine (9) months per investment and the total
amount of the investment in this security shall not exceed the amount
of $10 million by any issuer at a time.

Section 4. Negotiable Certificates of Deposit, Collateralized and
Uncollateralized. (1) The office may purchase these instruments when
issued by banks rated in one (1) of the three (3) highest categories
by a nationally recognized rating agency;

(2) The purchase of these instruments shall be made on a
payment versus delivery basis and shall be heid in the Common-
wealth’s account in whatever depository shall be designated as
eligible by the commission;

(3) These investments may be made for a period of no longer
than six (6) months per investment and the total amount of invest-
ments in these securities shall not exceed the amount of $10 million
in any one (1) institution at a time.

Section 5. Limit of Money Market Instruments of the State’s Total
Portfolio. The aggregate investment in bankers’ acceptances,
commercial paper, and negotiable certificates of deposit shall not
exceed twenty (20) percent of the Commonwealth's total investment
portfolio. '

Section 6. Exceptions. There shall be no exceptions to these
guidslines except those approved by the commission or the executive
director of the office on the commission’s behalf based upon the
liquidity needs of the Commonwealth.

BRERETON C. JONES, Chairman
APPROVED BY AGENCY: July 6, 1882
FILED WITH LRC: July 14, 1892 at 4 p.m.

STATEMENT OF EMERGENCY
501 KAR 6:060E

In order to continue to operate the Corrections Cabinet in
accordance with KRS Chapter 198, the Corrections Cabinet needs to
implement this emergency regulation. An ordinary administrative
regulation cannot suffice because allowing staff to operate the mail
room on Saturdays creates additional burdens on the operating
budget at Northpoint Training Center and immediately closing the mail
room on Saturdays will effectively reduce costs. There is also pending
litigation which this regulation should help resolve without liability
being assessed against an agency of state government. This
emergency regulation will be replaced by the ordinary administrative
regulation filed with LRC on June 24, 1990 in accordance with KRS
Chapter 13A.

PAUL PATTON, Acting Governor
JACK C. LEWIS, Commissioner

CORRECTIONS CABINET
501 KAR 6:060E. Northpoint Training Center.

RELATES TO: KRS Chapters 186, 197, 439

STATUTORY AUTHORITY: KRS 196.085, 197.020, 439.470,
439.590, 439.640

EFFECTIVE: June 24, 1992

NECESSITY AND FUNCTION: KRS 196.035, 197.020, 439.470,
439.590, and 439.640 authorize the secretary o adopt, amend or
rescind regulations necessary and suitable for the proper administra-
tion of the cabinet or any division therein. These policies and
pracedures are incorporated by reference in order to comply with the
accreditation standards of the American Correctional Association.
These regulations are in conformity with those provisions.

Saction 1. Pursuant to the authority vested in the Corrections

_Cabinet the following policies and procedures, revised June 24 48],

1992, are incorporated by reference and shall be referred to as
Northpoint Training Center Policies and Procedures. Copies of the
procedures may be obtained from the Office of the General Counsel,
Corrections Cabinet, State Office Building, Frankfort, Kentucky 40601
or may be reviewed at the Office of General Counsel weekdays from
8 a.m. to 4:30 p.m.

NTC 01-05-01 Extraordinary Occurrence Reports

NTC 01-10-01 Legal Assistance for Staff

NTC 01-11-01 Political Activities of Merit Employees

NTC 01-15-01 Establishment of the Warden as Chief Executive
Officer

NTC 01-17-01 Relationships with Public, Media and Other Agencies

NTC 02-02-02 Warden's Participation in the Agency Budgeting
Process

NTC 02-03-01 Fiscal Management: Audits

NTC 02-04-01 Internal Control and Monitoring of Accounting Proce-
dures

NTC 02-07-02 Chapel Fund

NTC 02-08-01 Inmate Canteen

NTC 02-10-01 Insurance Coverage

NTC 02-12-01 Inmate Personal Accounts

NTC 04-01-01 Training and Staff Development
NTC 04-04-01 Firearms and Chemical Agents Training

VOLUME 19, NUMBER 2 - AUGUST 1, 1992



NTC 06-01-01
NTC 06-01-02
NTC 06-01-03
NTC 08-05-01
NTC 08-05-02
NTC 08-05-03
NTC 08-05-04

NTC 08-07-01
NTC 10-01-01
NTC 10-02-01
NTC 10-03-01
NTC 11-03-01
NTC 11-04-01
NTC 11-04-02
NTGC 11-05-02

NTC 11-06-01
NTC 11-07-01
NTC 12-01-01
NTC 12-02-01
NTC 12-02-02
NTC 13-01-01
NTC 13-01-02
NTC 13-02-01
NTC 13-03-01
NTC 13-04-01
NTC 13-05-01
NTC 13-05-02
NTC 13-05-03
NTC 13-05-04
NTC 13-06-01

NTC 13-07-01

NTC 13-08-01
NTC 13-09-01
NTC 13-11-01

NTC 13-12-01
NTC 13-17-01

NTC 13-19-01
NTC 13-19-03

NTC 13-20-01
NTC 13-20-02
NTC 13-20-03
NTC 13-21-01

NTC 13-22-01
NTC 13-23-01
NTC 14-01-01
NTC 14-01-02

NTC 14-02-01
NTC 14-03-01
NTC 14-03-02
[

NTC 15-01-01
NTC 15-02-01
NTC 15-02-02
NTC 15-02-03
NTC 15-03-01

NTC 15-03-02
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Offender Records

Records - Release of Information

Taking Offender Record Folders onto the Yard
The Fire and Safety Officer

Fire Procedures

Fire Prevention

Storage of Flammables and Dangerous Chemicals
and Their Use

Safety Standards

Special Management Unit [{Revised-6/18/02)]
Protective Custody Unit [(Revised-6146/02)]
Protective Custody | } ]

Food Services: General Guidelines

Food Service: Meals

Menu, Nutrition and Special Diets

Health Standards and Regulations for Food Service
Employees

Inspection and Sanitation

Purchasing and Storage of Food Products
Institutional Inspection

Personal Hygiene for Inmates; Clothing and Linens
Issuance of Personal Hygiene Products
Emergency Medical Care Plan

Emergency and Specialized Health Services
Administration and Authority for Health Services
Sick Call and Pill Call

Utilization of Pharmaceutical Products

Dental Services

Health Maintenance Dental Services

Dental Radiation Levels [(Revised-6/16/02)]
Attest Steam Incubator [{Revised-6/46/02)]
[Revised

Licensure and Training Standards
Provisions for Health Care Delivery [(Revised
6416/02))

Medical and Dental Records [{Revised-6/15/92)]

Special Diets [ i
Inmate Health Screening and Evaluation [{Revised

- 816/92)]

Special Health Care Programs | } ]
Inmates Assigned to Health Services [(Revised
Mental Health Care Program

Suicide Prevention and Intervention Program [{Re-

Infectious Disease

Infection Control

Disposal of Biohazard Waste [{Revised-6/15/02)]
Vision Care and Optometry Services [(Revised

€416/62)]
Informed Consent [{Revised-6/46/02)]

Special Needs inmates | }

{Revised-6/16/92))
Legal Services Program (Revised 6/24/92)
Receiving, [erd] Viewing, Handling and Storage of

Video Tapes (Revised 6/24/92)
Inmate Grievance Procedure (Revised 6/24/92)
Inmate Rights and Responsibilities (Revised 6/24/92)

Board of Claims (Revised 6/24/92)

Restoration of Forfeited Good Time (Revised

6/24/92)

Due Process/Disciplinary Procedures (Revised
6/24/92)

Extra Duty Assignments (Revised 6/24/92)

Hearing Officer (Revised 6/24/92)

Rules for Inmates Assigned to Qutside Detail (Re-

vised 6/24/92)

Rules and Regulations for General Population

Dormitories (Revised 6/24/92)

NTC 15-04-01
NTC 16-01-01
NTC 16-02-01:
NTC 16-02-02
NTC 16-02-03
NTC 16-03-01
NTC 16-05-01
NTC 17-01-01
NTC 17-01-02
NTC 17-01-03
NTC 17-01-04
NTC 17-01-05
NTC 17-03-01
NTC 18-01-01
NTC 18-02-01
NTC 18-02-02
NTC 18-03-01
NTC 18-05-01
NTC 18-05-02

NTC 13-01-01
NTC 19-01-03
NTC 19-02-01
NTC 19-02-02
NTC 20-01-01
NTC 20-02-01
NTC 20-02-02
NTC 21-01-0%
NTC 22-03-01

NTC 23-01-01
NTC 23-03-01
NTC 24-04-01
NTC 24-05-01
NTC 25-01-01
NTC 25-01-02
NTC 25-01-03
NTC 25-02-01
NTC 25-03-01
NTC 26-01-01

inmate Identification (Revised 6/24/92)

Mail Regulations (Revised 6/24/92)

Visiting

Extended and Spacial Visits

Honor Dorm Visiting

Inmate Furloughs (Revised 6/24/92)

Telephone Use and Control (Revised 6/24/92)
Personal Property Control

Authorized Inmate Personal Property
Unauthorized Inmate Property

Disposition of Unauthorized Property

State Issue and-Required Inmate Clothing
Assessment/Orientation

Preparole Progress Report

Classification

Classification - 48 Hour Notification

Special Notice Form

Transfers of Inmates

Transfer of Inmates to Kentucky Correctional Psychi-
atric Center

Inmate Work Program

Temporary Leave from Job Assignment
Correctional Industries

Guidelines for Correctional Industries

Academic School Program

Vocational School

Live Work Projects in Vocational School Classes
Library Services

Conducting Inmate Organizational Meetings and
Programs

Religious Services

Marriage of Inmates

Honor Status

Unit Management

Release Preparation Program

Temporary Release/Community Center Release
Graduated Release

Funeral Trips and Bedside Visits

Inmate Release Procedure

Citizen Involvement and Volunteer Services Program

JACK C. LEWIS, Commissioner
APPROVED BY AGENCY: June 24, 1992
FILED WITH LRC: June 24, 1992 at 3 p.m.

STATEMENT OF EMERGENCY
601 KAR 40:020E

This emergency administrative regulation requires that corpora-

tions file a {ist of their 10% or greater stackholder. When the adminis-
trative regulation was amended earlier this year the stockholder list
requirement was deleted. The Transportation Cabinet officials
implementing the program had intended to only delete the require-
ment that a copy of the articles of incorporation be submitted with the
application to be a transporter of municipal solid waste. This amend-
ment is needed on an emergency basis to allow the Transportation
Cabinet to continue carefully examining applicants as was intended
by the 1991 General Assembly. This emergency administrative
regulation will be replaced by an ordinary administrative regulation as
soon as possible, The ordinary administrative regulation was filed with
the Administrative Regulations Compiler on July 2, 1992,

BRERETON C. JONES, Govemor
DON C. KELLY, Secretary
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TRANSPORTATION CABINET
Department of Vehicle Regulation
Division of Motor Carriers
Office of General Counsel

601 KAR 40:020E. Application for license to operate vehicles
transporting municipal solid waste.

RELATES TO: KRS 174.450

STATUTORY AUTHORITY: KRS 174.450

EFFECTIVE: July 13, 1992

NECESSITY AND FUNCTION: KRS 174.450(9) requires that the
Transportation Cabinet promulgate administrative regulations to
establish a municipal solid waste transportation licensing program by
August 26, 1991, and that on or after November 26, 1991, that each
vehicle being used to transport municipal solid waste be identified by
the licensee.

Section 1. (1) An applicant for a license to operate municipal solid
waste transportation vehicles within the Commonwealth of Kentucky,
shall apply to the Transportation Cabinet, Office of General Counsel,
501 High Street, Frankfort, Kentucky 40622.

(2) The following information shall be provided in, or with, the
application:

(a) Name in which license is sought. (NOTE: This name shall be
identical to the motor carrier's current KYU number issued by the
Department of Vehicle Regulation, if applicable. See question below
relating to Kentucky Highway Use Tax Identification Number);

(b) Business address, including street address, city, state and zip
code; :

(¢) Telephone number;

(d) Name of a natural person who is either the applicant, or an
officer of the applicant, position of this person, Social Security number
of this person and home address of this person:

(e) Number of vehicles which the licensee intends to operate;

{f) If the applicant is not a resident of Kentucky and anticipates
transporting municipal solid waste from outside Kentucky to a
municipal solid waste management facility in Kentucky, a copy of the
applicant's "Consent to Service" document as required to be filed with
the Natural Resources and Environmental Protection Cabinet;

(g) The applicant's highway use tax identification number, as
required by KRS 138.665. (NOTE: !f the applicant does not currently
have a KYU number, it shall attach a statement of why its transporta-
tion operations do not fall within the purview of KRS 138.665);

~ (h) A statement that the applicant does now have, or is in the
process of obtaining, liability insurance on each vehicle in the
amounts currently required by Kentucky law;

(i) A statement of whether the applicant or any corporate officer

or principal stockholder thereof has ever been convicted of a felony;

and .

{i) If the applicant is a Kentucky corporation, a copy of the
corporation's certificate of good standing from the Kentucky Secretary
of State or, i jurisdiotion- jeh i ] if a
foreign corporation, a certificate to do business in Kentucky from the
Kentucky Secretary of State, shall be submitted with the application.
[Neitherof] These certificates shall not be more than thirty (30) days
old at the time the application is submitted. However, all corporations,
whether foreign or domestic, shall submit a list of persons who own
ten (10) percent or more of the corporation's outstanding stock.

(k) If the applicant is doing business under an assumed name, it
shall provide proof with the application that the assumed name has
been registered with the appropriate county clerk's office.

() The Transportation Cabinet may require other proof of eligibility
to do business in Kentucky or proof of safety fitness].

(3) The official signing on behalf of the applicant shall:

(a) Be sworn;

(b) State that he has the authority to represent the applicant;

(c) State that the information is true and correct to the best of his
knowledge and belief; and

{d) Have his signature and oath notarized.

(4) The Transportation Cabinet shall make available a form listing

the information required in subsections (2) and (3) of this section to
any person wishing to apply for a license to operate municipal solid
waste transportation vehicles. These forms may be obtained,
inspected or copied at [frem] the Office of General Counsel, 501 High
Strest, Frankfort, Kentucky 40622, or by telephoning 502/564-7650.

Section 2. (1) The Transportation Cabinet shall within thirty (30)
days of receipt of an application; [either]

(a) Approve the application to operate municipal solid waste
transportation vehicles;

(b) Disapprove the application; or

(c) Request additional information from the applicant.

{2) However, the Transportation Cabinet shall not issue a license
to anyone who has not filed a fully completed application form.

Section 3. As soon as the applicant has been licensed to operate
municipal solid waste transportation vehicles, the Transportation
Cabinet shall provide a form to the licensee so that the individual
municipal solid waste transportation vehicles used by that licensee
can be identified. This form shall contain space for the licensee to
submit the following information:

{1) The municipal solid waste transporter license number and
name of the municipal solid waste transporter;

{2) KYU number (if applicable) of the licensee;

(3) Telephone number of the licensee;

(4) Address of the licensee;

(5) Licensee's contact person;

(6) A swomn and notarized statement made by an official of the
licensee certifying that the named licensee has, and shall maintain,
liability insurance on each vehicle operated under this license;

(7) An [In-additien—the] official of the licensee shall state that the
applicant has access to, and is familiar with, all applicable regulations
of the United States Department of Transportation relating to the safe
operation of commercial vehicles and the safe transportation of
hazardous materials, and that the applicant shall comply with these
regulations;

(8) [€A] !dentification of each vehicle to be used to transport
municipal solid waste which shall include the following:

(a) The vehicle’s company unit number;

(b) The complete vehicle identification number (serial number);

(c) The make of vehicle;

(d) The year of manufacture of the vehicle;

{e) The declared gross weight of the vehicle;

(f) The type of truck; [and)]

(g) The number of axles on the vehicle;

(h) The state of license of the vehicle;

(i} The license plate number [{]if the vehicle is Kentucky regis-
tered and licensed]];

) The name of the lessor [{]if the vehicle is leased]j];

k) The amount of the fee paid; and

) Whether it is a first or renewal registration of that individual
vehicle.

{m) To identify the type of truck and number of axles, the licensee
shall, for a straight truck, code the letters "ST", followed by the total
number of axles. For a tractor-trailer, the licensee shall code the
letters "TR", followed by the total number of axles.

P\V\P\I

Section 4. Municipal solid waste transporter vehicle identification
cards shall expire at midnight of December 31 of each year.

Section 5. The fee for a municipal solid waste transporter vehicle
identification card which shall become effective January 1, or a
renewal of an identification card, shall be ten (10) dollars. If the
newly-issued card becomes effective in a month other than January,
the cost of the identification card shall be prorated by using the
following schedule:

(1) February - $9.17;

(2) March - $8.34;

(3) April - $7.50;

(4) May - $6.67,

(5) June - $5.84;
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(6) July - $5.00;

{7) August - $4.17;

(8) September - $3.34;
{9) October - $2.50;
{10) November - $1.67;
(11) December - $0.84,

Section 6. The original vehicle identification card shall be carried
in the power unit of the vehicle for which it was issued. [Ne] Photo-
copies, reproductions or facsimiles shall not be allowed.

Section 7. Even though the Transportation Cabinet does not have
the authority to issue temporary identification cards for municipal solid
waste transportation vehicles, the cabinet shall promptly issue
identification cards to a licensee who has properly applied for the
identification cards.

Section 8. {9} The Transportation Cabinet shall notify the Natural
Resources and Environmental Protection Cabinet of all persons found
to be transporting municipal solid waste either:

(1) Without a license to do so; or

{2) Without a vehicle identification card for the transportation of
municipal solid waste.

Section 9. A license to operate municipal solid waste vehicles
shall not be transferred. If a licensee's assets are soid or transferrad
and the new owner intends to continue transporting municipal solid
waste, the new owner shall submit a new application pursuant to
Section 1 of this administrative regulation.

NORRIS BECKLEY, Deputy Commissioner
DON C. KELLY, Secretary
APPROVED BY AGENCY: July 1, 1592
FILED WITH LRC: July 13, 1992 at 11 a.m.

STATEMENT OF EMERGENCY
603 KAR 3:060E

This administrative regulation is needed on an emergency basis
because the Administrative Regulations Review Subcommittee found
the three Transportation Cabinet administrative regulations relating to
advertising devices 603 KAR 3:010, 603 KAR 3:020 and 603 KAR
4:025, to be in noncompliance with state law. This occurred because
the definition of urban area had been changed in state law but not in
the administrative regulations, The Commonwealth cannot even
temporarily be without administrative regulations implementing the
federal Highway Beautification Act. If this were to occur, the Com-
monwealth would be in noncompliance with the Highway Beautifica-
tion Act and subject to a withholding of federal highway funds. This
emergency administrative regulation will be replaced by an ordinary
administrative regulation as soon as possible. The ordinary adminis-
trative regulation was filed with the Administrative Regulations Com-
piler on June 29, 1992.

BRERETON C. JONES, Governor
DON C. KELLY, Secretary

TRANSPORTATION CABINET
Department of Highways
Division of Traffic

603 KAR 3:060E. Advertising devices on interstate parkway
and federal-aid primary highways.

RELATES TO: KRS 177.830 to 177.890, 23 CFR
STATUTORY AUTHORITY: KRS 174.080, 177.860, 23 CFR

EFFECTIVE: July 8, 1992

NECESSITY AND FUNCTION: KRS 177.860 authorizes the
Department of Highways to establish reasonable standards for
advertising devices on or visible from interstate, parkway and federal-
aid primary highways. This administrative regulation is the means
used by the Department of Highways to establish those standards. In
addition KRS 177.867 requires the Department of Highways to pay
just compensation for the removal of legally-erected advertising
devices which are not in compliance with current state law or
administrative regulation. This administrative regulation sets forth
standards for determining when the Department of Highways shall
pay just compensation. 23 CFR Part 661 establishes the Great River
Road in extreme western Kentucky and determines that advertising
devices along the road shall be controlled. This administrative
regulation addresses advertising devices visible from the Great River
Road.

Section 1. Agreement with FHWA. (1) The agreement entered
into between the Department of Highways and the Federal Highway
Administration on December 23, 1971 is incorporated by reference.
This agreement is the one authorized by KRS 177.890 and 23 CFR
Part 1.35 and required by 23 CFR Parts 190 and 750. It governs the
erection and maintenance of advertising devices on interstate
highways and federal-aid primary highways in the Commonwealth of
Kentucky. '

(2) Copies of this agreement may be viewed, copied or obtained
from the Department of Highways, Division of Traffic, First Floor,
State Office Building, 501 High Street, Frankfort, Kentucky 40622,
The telephone number of the Division of Traffic is (502) 564-3020. its
hours of operation are 8 am. to 4:30 p.m. eastern time, Monday
through Friday except state holidays.

Section 2. Incorporation of Billboard Guidance Manual. (1) The
"Outdoor Advertising” portion of the "Permits Policy Guidance Manual”
Sections 99-20.0100 through 99-20.0800 as revised by the Transpor-
tation Cabinet in June, 1992 is hereby incorporated by reference as
a part of this administrative regulation. It specifies the application and
ovaluation procedures for an advertising device permit. It also
includes the provisions of 28 CFR 750 with which Kentucky shall
comply.

(2) Copies of this manual may be viewed or copied from the
Department of Highways, Division of Traffic, First Floor, State Office
Building, 501 High Street, Frankfort, Kentucky 40622, Copies of this
manual may be purchased from the Department of Administrative
Services, Division of Management Services, First Floor, State Office
Building, 501 High Street, Frankfort, Kentucky 40622, The telephone
number of the Division of Traffic is (502) 564-3020. The telephone
number of the Division of Management Services is (502) 564-6927.
Their hours of operation are 8 a.m. to 4:30 p.m. eastern time, Monday
through Friday except state holidays.

Section 3. Great River Road. (1) The segments of highway in
western Kentucky known as the Great River Road are the following:

(a) KY 94 from the Tennessee state line in Fulton County to KY
239 in Hickman County;

(b} KY 239 from KY 94 in Hickman County to KY 123 in Carlisle
County; :

(c) KY 123 from KY 239 to KY 1022 in Carlisle County;

{d) KY 1022 from KY 123 to US 51 in Carlisle County; and

(e) US 51 in Carlisle County to the lllincis state line.

(2) These road segments, regardless of normal federal classifica-
tion, shall for the purpose of controlling advertising devices be
considered the same as a federal-aid primary highway route.

Section 4. Repeal of Regulations. (1) 603 KAR 3:010, Interstate
routes is repealed.

{2) 803 KAR 3:020, Federal-aid primary routes is repealed,

(3) 603 KAR 4:025, Advertising devices; just compensation is
repealed.

J.M. YOWELL, State Highway Engineer
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DON C. KELLY, P.E., Secretary/Commissioner
APPROVED BY AGENCY: June 25, 1992
FILED WITH LRC: July 8, 1992 at 2 p.m.

STATEMENT OF EMERGENCY
603 KAR 5:110E

The changes in this administrative regulation relate to safety
items. The administrative regulation governs the issuance of overdi-
mensional permits to transport house trailers which do not exceed 16
fest in width. Senate Bill 275 passed by the 1992 General Assembly
allows the issuance of annual permits for the movement of house
trailers up to 16 feet in width and is effective July 14, 1892. Prior to
July 14, 1992 an annual permit could be issued for the movement of
a mobile home no wider than 12 feet. The additional safety criteria
needed for the movement of these much wider house trailers is the
cause of the emergency status of this administrative regulation. The
stronger safety requirements must be in effect by the time Senate Bill
275 goes into effect. This emergency regulation will be replaced with
an ordinary administrative regulation. The ordinary administrative
regulation was filed with the Regulations Compiler on July 2, 1992.

BRERETON C. JONES, Governor
DON C. KELLY, Secretary

TRANSPORTATION CABINET
Department of Highways
Department of Vehicle Regulation
Division of Maintenance
Division of Motor Carriers

603 KAR 5:110E. Permits for moving overdimensional house
":::‘:":: hich-de-Re uicon A\ fnont in

width).

RELATES TO: KRS 189.270

STATUTORY AUTHORITY: KRS 189.270

EFFECTIVE: July 15, 1992 .

NECESSITY AND FUNCTION:. KRS 189.270 authorizes the
Department of Highways to issue permits for the movement of house
trailers exceeding legal dimensions but which do not exceed sixteen
(16) feet in width. This administrative regulation establishes for house
trailers [whi in-width] the permit
application procedures within the Transportation Cabinet and
establishes movement requirements necessary in the interest of
highway safety and convenience.

Section 1. Definitions. (1) "Daylight hours” means the period of a
day from one-half (1/2) hour before sunrise until one-half (1/2) hour
after sunset. However, it does not include any time when atmospheric
conditions such as heavy rain, snow, sleet or fog render visibility
lower than is ordinarily the case during that period of the day.

(2) "Fully-controlled limited access highway” means a highway
which gives preference to through traffic and which shall have access
only at selected public roads or strests and which shall not have an
at-grade highway crossing or intersection. [*Natieral-heliday-means
A to D i » e

aare Dav.-Mom ora a r

q )

0 1 v T

{3) "House trailer” means a mobile home or manufactured home
but does not mean a modular home.

(4) "National holiday” means the following:

(a) New Year's Day;

{b) Memorial Day (as observed on the last Monday in May);

{c) Independence Day;

{d) Labor Day;

(e) Thanksgiving Day; and

(f) Christmas Day.

(5) "Paved or stabilized shoulder" means a shoulder or berm of

a highway constructed of portland cement concrete, bituminous
concrete, bituminous seal or crushed aggregate. It shall not include
a shoulder constructed of earth, sod, grass or curb and gutters.

Saction 2. Permit Application. (1) Application for a permit to move
an overdimensional [a] house trailer on a Kentucky state-maintained
highway shall only be made to the Department of Vehicle Regulation,
Division of Motor Carriers, Frankfort, Kentucky.

(2) A single trip permit application or request shall specify the
following:

(2)_The year and make of the towing vehicle;

(b) The vehicle's license plate number;

(c) The maximum weight for which the vehicle is registered; [and]

(d) The state of registration of the vehicle;

(e) Name and address of the owner;

(f) The dates of travel;

{g) The serial number of the house trailer; and

(h) The specific routes of travel requested.

(3) If the towing vehicle for which a single trip permit is being
applied is registered in a state other than Kentucky, the vehicle shall
be either:

{a) Apportioned registered to operate in Kentucky; or

(b) In compliance with KRS 281.752.

(4) [(3}] An annual permit application or request shall in writing
specify the following information relating to the motor vehicle:

(a) Year and make; [rated-capasity]

(b} Vehicle identification number;

(c) License plate number;

(d) The maximum weight for which it is registered; [and]

(e) The state of apportioned registration, if not registered in
Kentucky; [and]

{f) Name and address of the motor carrier operating or the owner
of the towing vehicle; and [—tn-additienit-shall-spesiy]

(g) Whether the motor carrier operating the towing vehicle is a
for-hire or private carrier [and-the-routes-of-travel-requested).

(5) If the towing vehicle issued an annual permit is registered in
a state other than Kentucky, the vehicle shall be apportioned
registered to operate in Kentucky.

{6) The application for an annual permit shall contain a certifica-
tion by the applicant that he is aware of the safety requirements in the
movement of overdimensional house trailers and shall at all times

comply with them.

Section 3. Permit Required. Until a_special written permit has
been issued by the Department of Vehicle Regulation, Division of
Motor Carriers under the provisions of this administrative regulation
and KRS 189.270:

(1) A[Ne] house trailer of a width greater than eight and one-half
(8 1/2) Teet shall not be towed on any highway listed in 603 KAR
5:070, Section 2(2)(b);

(2) A [ror-shall-any] house trailer with a width greater than eight
(8) feet shall not be towed on any state-maintained highway not listed
in 603 KAR 5:070, Section 2(2)(b): and [stheriKentucky—highway

T

(3) A [¢21Ne] house trailer with a combined length of house trailer
and towing vehicle greater than sixty (60) fest shall be towed upon
i ahwei il

any Kentucky highway [ ; ;
€ ioloReguiation._Divisi ¢
Moter-Garriers).

Section 4. Annual Permits. (1) Alr-annual] permit shall not be
issued for the movement of a house trailer in excess of sixteen (16}
lwelve—{12)] feet in width inclusive of the usual and ordinary over-
hang. Mirrors on the towing vehicle shall not be considered in making
the determination of width.

(2) Prior to a movement of a house trailer under the provisions of
an annual permit, the permit holder shall scout and evaluate the
entire route proposed to be used for the movement of the overdimen-
sional house trailer. The evaluation shall include, but not be limited to,
the following:
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(a) Highway width;

(b) Shoulder width and surface type;
(¢) Bridge width;

(d) Curves;

{e) Turns to be negotiated:

(f) Construction zones;

{g) Obstructions;
(h} Access control;

(i) Traffic volume; and )
(i) Other routes available which might be safer even if not as

fourteen (14) feet or less in width, he shall provide one (1) rear escort
vehicle; or

2. It the house trailer exceeds fourteen (14) feet in width, he shall
provide one (1) front and one (1) rear escort vehicles.

(b) On a highway of less than four (4) lanes which has a total
pavement width of twenty-four (24) or more feet and paved or
stabilized shoulders of four (4) or more fest:

. It the house trailer exceeds ten and one-half (10.5) feet in
wudth and is twelve (12) feet or less in width, he shall provide one (1)
front escort vehicle;

convenient.
(3) The permit holder shall use the results of the evaluation to

2. If the house trailer exceeds twelve (12) feet in width and is
fourteen (14) feet or less in width, he shall provide one (1) rear and

dstermine the safest route available to transport the overdimensional

one (1) front escort vehicles: or

house trailer, and if there would be any place on the proposed route

3. It the house trailer exceeds fourteen (14) fest in width, he shall

which would be too narrow, have curves or turns too sharp or have

prowde two (2) front and one ( 1) rear escort vehlcle {Gﬂe—HHead

other obstacles which would prevent the route from safely accommo-
dating the move of the house trailer. The route selected by the permit

holder shall be the safest available. [be-en-highways-spesified-en-the

7]

{4) If there is any doubt about the adequacy of the highway to
safely accommodate the overdimensional house trailer, the permit
holder shall either:

(a) Select a different route: or

(b) Contact the appropriate highway district office for clearance to
move that house trailer over that specific route.

(5) If the highway district office does not issue clearance for the )

3
(2){(a) On open highways escort vehicles shall be spaced

use of a route whose adequacy is in doubt, that route shall not be

approximately 300 feet from the towing vehicle and house trailer,

used.

(6) [¢6)] An annual permit shall not be issued or used for the
movement of a house frailer:

(a) If the length of the house trailer and towing unit combined
exceeds ninety-five (95) feet in length; or

(b) If the height of the oomblnanon house trailer and towing

except as provided in Section 8 of this regulation.

(b) In cities or congested areas this distance shall be shortened
to protect other traffic.

(3) An escort vehicle’s headlamps shall be lit at all times.

{4) The towing unit shall maintain radio contact with each required
escort vehicle.

{5) Each required escort vehicle shall display one (1) of the
following:

(a) An amber strobe or flashing light mounted on the roof of the
escort vehicle: or

e ———————l—
(b) A warning sign which:

1. Is clearly legible;
2. States "OVERSIZE LOAD" in black letters on a vellow

background; and

3. Is placed on the front of a front escort or the rear of a rear
escort,

vehicle exceeds thirteen and one-half (13.5) feet.
(7) Acceptance _and use of the annual permit is the permit

Section 8. Traffic Control. (1) If a house trailer while crossing a

holder's acceptance of the liability associated with the move of the

bridge would encroach on any other lane of traffic:

overdimensional house trailer.

Section 5. Single Trip Permits. (1) A single trip permit shall be
valid for no more than ten (10) days.

(2) A single trip permit shall not be issued for any unit, including
towing vehicle and house trailer combined, which exceeds ninety-five

(95) feetin length or sixteen (16) [feurteen{14)] fest in width inclusive

{a) All approaching traffic shall be stopped: and

(b) All trailing traffic shall be prevented from attempting to pass
the house trailer until the house trailer has cleared the bridge and has
moved sufficiently to the right to safely allow following traffic to pass.

(2) When two (2) lead escort vehicles are required, the first lead
escort vehicle shall be responsible for traffic control between the
overdimensional house trailer and the next intersection. The second

[exelusive] of the usual and ordinary overhang. Mirrors on the towing

lead escort vehicle shall remain with the overdimensional house trailer

vehicle shall not be considered in making the determination of width.

as specified in Section 7 of this regulation.

(3) A single trip permit shall specify the highways to be used in
the movement of the house trailer.

Section 6. Permit Costs. (1) The $500 issuance cost of an annual
permit, the twenty (20) dollar cost of [ef] a single trip permit for the
movement of a house trailer with a width of fourteen (14) feet or less
and the forty (40) dollar cost of a single trip permit for the movement

{3) An overdimensional house trailer shall slow the movement of
other traffic as litle as possible. If traffic backs up either behind orin
front of the house trailer being moved, the escont vehicles and house
trailer shall exit the highway wherever there is sufficient space to do
S0.

Section 9. Fiags, Lights and Signs. (1)(a) [(4}] Red or orange

of a house trailer which exceeds fourteen (14) feet in width, as set
forth in KRS 189.270, shall apply to the towing vehicle; and
(2) The cost shall not be prorated.

Section 7. Escort Vehicles [and-kighting-Reguirements)]. {1) When

traveling under the provisions of either a single trip or annual permlt
the permit holder shall provide escort vehicles as follows:

(a) On a highway of four (4) or more lanes:

1. If the house trailer exceeds twelve (12) feet in width and is

fluorescent flags at least eighteen (18) inches square shall be
displayed on both sides of the towing vehicle or house trailer at the
widest extremity and two (2) more at the extreme rear of the house
trailer to indicate maximum width.

(b) The flags shall be securely fastened to the house trailer by at
least one (1) comner or secursly mounted on a staff.

(2)(a) [¢6}] Amber flashing lights may be used on both the escort
and towing vehicles if the house trailer's [upits] width does not
exceed twelve (12) feet.
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(b) If the house trailer exceeds twelve (12) feet in width, all escort
vehicles and the towing vehicle shall have an amber flashing light on
the roof.

(3) The house trailer shall be equipped with four (4) amber
flashing lights.

{a) One (1) shall be located on each outermost front and each
outermost rear corner of the house trailer spaced not less than six (6)
feet above the roadway.

(b) The permit holder may locate the two (2) front amber flashing
lights on the truck mirrors rather than the front outermost corners of
the house trailer if the mirrors extend out as far as the outermost front
corners of the house trailer.

(4) Each [(6}-All] overdimensional house trailer [mebile-hemes}
and fowing vehicles shall be marked and lighted in accordance with
those requirements set forth in 601 KAR 1:005. All running lights shall
be on while the unit is in motion.

(5)(a) [¢A) Oversize load signs shall be placed on the front of the
towing vehicle and the rear of the house trailer any time itis operating
on a highway.

(b) Each warning sign;

1. Shall state in black letters on a yellow background, "OVER-
SIZE LOAD"; and

2. Shall be at least seven (7) [six{8}] feet long and eighteen (18)
inches high with a brush stroke of at least one and four-tenths (1.4)
inches.

Section 10. [&:] Duplicate Permits. A duplicate permit which is
needed to. replace a lost, stolen or destroyed annual permit or to
transfer the annual permit to another towing vehicle may be obtained
from the Division of Motor Carriers by the payment of ten (10) dollars.
Only one (1) transfer per annual permit shall be allowed during the

ear of validity of the annual permit. Any additional transfer of the
annual permit requested shall be subject to the fees set forth in KRS

189.270.

Section 11. [46:] Presentation of Permits. (1) Permits shall be
carried in the towing vehicles at all times, {and]

(2) The permit shall be presented, upon request, to any law
enforcement officer or any authorized personnel of the Department of
Vehicle Regulation for inspection.

(3) A photocopy of an annual permit shall not be valid.

.Section 12. [+4] Permit Validity. (1) Permits shall be [are] valid

nng.
(a) [enly] Daylight hours; and
(b) [as-defined-in-Section—of-this—regulation;] From Monday
through Saturday noon for house trailers twelve (12) feet wide or less.

dul

(2) Travel shall [is] not be permitted from noon of the day preced-
ing a [the] national holiday until daylight of the next permissible day.

(3) If the national holiday occurs on Saturday, Sunday or Monday
the restricted period shall extend from noon of the preceding Friday
to daylight of the following Tuesday.

(4) [¢2)] Permits used for the movement of house trailers more
than twelve (12) feetin width shall [are] not be valid on Saturday or
Sunday.

(5) In [eddition—in] Jefferson, Fayetle, Boone, Kenton and
Campbell Counties permits used for the movement of house trailers
fourteen (14) feet wide or less but more than twelve (12) feet wide
shall [they-are] only be valid between the hours of 9 a.m. and 3 p.m.
and from 6 p.m. to sundown, focal prevailing time.

(6) Permits used for the movement of house trailers greater than
fourteen (14) fest wide shall only be valid Monday through Friday
between the hours of 9 a.m. and 3 p.m. local prevailing time.

(7) [¢8)] If satisfactory proof of an emergency is furnished the

Division of Motor Carriers, moves may be authorized during the
restricted hours.

(8) A permit shall not be valid if the combined gross weight of the
towing vehicle and house trailer exceeds the registered weight of the

towing vehicle.

Section 13. [#2&] Movement on Two (2) or Four (4) Lanes. Moves
of house trailers more than twelve (12) feet wide shall be limited to
highways of four (4) or more lanes and to the shortest and best two
(2) lane route designated by the Department of Vehicle Regulation,
Division of Motor Carriers to be used to the unit's ultimate destination.
The department shall deny movements on any routes deemed
unsuitable for move.

Section 14. [48:] Weather Conditions. (1) Moves of house trailers
more than tweive (12) feet wide shall not [eannet] be made on any
highway.

(a) When wind velocity exceeds twenty-five (25) MPH; or

(b) When adverse weather conditions would cause these moves
to be dangerous;

@[WMWMMGMMM
be-moved] When the road is partially or fully covered by sleet, snow,
or ice; or

(d) When visibility is unduly impaired by rain, sleet, snow, fog, or
other adverse weather condition [ets].

{2) Moves of house trailers which exceed fourteen (14) feet in
width shall not be made: ]

(a) On two (2) lane highways when turf or dirt shoulders are soft
or muddy; or

(b) On any wet highway.

Section 15. Brakes. (1) [+4—Breaks:] The number, type, size and
design of brake assemblies required to assist the towing vehicle in
controlling and stopping a house trailer shall be sufficient to assure
that the maximum stopping distance from an initial velocity of twenty
(20) miles per hour does not exceed forty (40) feet.

(2) House trailers which are not equipped with brakes on all axles
shall certify that the towing unit has sufficient brake assembles to
meet the braking distance specified in this section.

(3) This certification shall be in the form of a manufacturer’s
statement, documented technical data, or adequate engineering
analysis or its equivalent, specifying that the braking distance
requirement has been met.

(4) This certificate shall be carried in the towing unit at all times
and shall be presented upon request, to any law enforcement officer.

Section 16. [45:] Speed Limit. (1) The speed limit for the move-
ment of house trailers greater than twelve (12) feet wide on interstate
and other fully controlied limited access highways is forty-five (45)
MPH.

(2) On other highways the speed limit is thirty-five (35) MPH,
unless posted minimum speed exceeds this, then the speed limit may
be increased to the minimum posted speed.

Section 17. Liability of the Permit Holder. The permit holder shall
be responsible to pay for or replace any sign, traffic control device
guardrail or other property damaged or destroyed during the move of
the house trailer.

Section 18. Repeal. 603 KAR 5:111, Permits for moving mobile
homes in excess of fourteen (14) feet in width, is repealed.

NORRIS BECKLEY, Deputy Commissioner

DON C. KELLY, Secretary

J. M. YOWELL, State Highway Engineer
APPROVED BY AGENCY: July 2, 1982
FILED WITH LRC: July 15, 1992 at 11 am.
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STATEMENT OF EMERGENCY
603 KAR 5:300E

This administrative regulation is needed on an emergency ‘basis
because the administrative regulation which establishes the maximum
weight limit on each state-maintained highway expires July 14, 1992.
This expiration results from the Administrative Regulations Review
Subcommittee finding 603 KAR 5:096 to be in noncompliance. This
occurred because 603 KAR 5:096 was not updated to include the
2200 miles of county roads incorporated into the state-maintained
system in the late 1980’s. Without an administrative regulation
establishing these weight limits in existence, the legal weight limit on
all roads in the state would be 36,000 pounds. This would effectively
legally stop the trucking industry in and through Kentucky. Economi-
cally, the Commonwealth cannot stand for this to happen. This
emergency administrative regulation will be replaced by an ordinary
administrative regulation as soon as possible. The ordinary adminis-
trative regulation was filed with the Administrative Regulations
Compiler on July 2, 1992,

BRERETON C. JONES, Govemor
DON C. KELLY, P.E., Secretary
EFFECTIVE: July 13, 1992

COMPILER'S NOTE: This emergency administrative regulation reads
exactly the same as the ordinary administrative regulation filed with
the Regulations Compiler's office on July 2, 1992. Since these
administrative regulations are so voluminous (582 double-spaced
pages), we are only publishing the Statement of Emergency.
However, the ordinary administrative regulation that will eventually
replace this emergency administrative regulation is published in its
entirety on page 561 of this issue of the Administrative Register.

STATEMENT OF EMERGENCY
901 KAR 5:050E

Emergency regulation 801 KAR 5:050E is necessary in order to
implement the provisions of HB 468 by amending the current vital
statistics regulation. An ordinary administrative regulation amendment
cannot be in effect in time to meet the effective date of July 1, 1992
for HB 468, which increases fees for centified copies and searches for
birth, death, marriage and divorce records. The emergency regulation
will be replaced by an ordinary administrative regulation in accor-
dance with KRS Chapter 13A. The ordinary regulation was filed with
the Regulations Compiler for the June 1992 filing.

BRERETON C. JONES, Govermnor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Health Services
‘Division of Vital Records

901 KAR 5:050E. Fees for searches, certified copies of
certificates and records.

RELATES TO: KRS [Chapter] 213,141
STATUTORY AUTHORITY: KRS [Ghapter] 213,141, HB 468, Part
|.G. 52g of the 1992 General Assembly, p. 63 (appropriation) p. 65
H-B—64-H-B-799-as-enacted-by-the-1000General

(tee authority) [-H-B—64;
Assembiy]

EFFECTIVE: July 2, 1992

NECESSITY AND FUNCTION: KRS [Ghapter] 213141 directs the
Cabinet for Human Resources to set a reasonable fee by administra-
tive regulation for searches [anrd4 or for copies of the record of any
birth, {ef] death, marriage or divorce.

Section 1. Fees for Searches and, Certified Copies of Certificates
and Records. The following fees shall be charged for searches for
and copies of records registered with the State Registrar of Vital

Statistics, Cabinet for Human Resources:

RECORD SEARCH RECORD SEARCH
AND AND

RECORD CERTIFIED COPY NO COPY
Death $6.00 [5:60] $6.00 [6-60]
Marriage $6.00 [6-06] $6.00 [6-66]
Divorce $6.00 [6-60] $6.00 [6-60)
Birth $7.00 [6-00] $7.00 [6-06]

PATRICIA K. NICOL, M.D., Acting Commissioner
LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 9, 1992
FILED WITH LRC: July 2, 1992 at 10 a.m.

STATEMENT OF EMERGENCY
902 KAR 10:021E

Emergency regulation 902 KAR 10:021E is necessary in order to
implement the provisions of HB 468 by amending the current
environmental health regulation. An ordinary administrative regulation
amendment cannot be in effect in time to meet the effective date of
July 1, 1992, for HB 468, which increases state permit and/or
inspection service fees. The emergency regulation will be replaced by
an ordinary administrative regulation in accordance with KRS Chapter
13A.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Health Services
Division of Local Health

902 KAR 10:021E. License fees for frozen food locker plants.
RELATES TO: KRS 221.020, HB 468 [799]

STATUTORY AUTHORITY: KRS 194.050, 221,020, HB 468 Part
L.G. 529 of the 1992 GA, p. 63 (appropriation) p. 65 (fee authority)
756 ot the 1956-GA,

EFFECTIVE: July 2, 1992

NECESSITY AND FUNCTION: KRS 194.050 and HB 468 [799]
authorizes the Secretary for Human Resources to adopt a reasonable
schedule of fees covering all charges for health services provided by
the Cabinet for Human Resources and any local health department.
This administrative regulation is to set forth a licensing fee relative to
frozen food locker plants.

Section 1. All applications for a license to operate a frozen food
locker plant or branch frozen food locker plant shall be accompanied

by a license fes of twenty (20) [eighteen-{18)] dollars.

PATRICIA K. NICOL, M.D., Acting Commissioner
LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 8, 1992
FILED WITH LRC: July 2, 1992 at 10 a.m.

STATEMENT OF EMERGENCY
902 KAR 10:060E

Emergency regulation 902 KAR 10:060E is necessary in order to
implement the provisions of HB 468 by amending the current
environmental health regulation. An ordinary administrative regulation
amendment cannot be in effect in time to meet the effactive date of
July 1, 1992, for HB 468 which increases state permit and/or
inspection service fees. The emergency regulation will be replaced by
an ordinary administrative regulation in accordance with KRS Chapter
13A. The ordinary administrative regulation was filed with the Regula-
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tions Compiler for the June, 1992, filing.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Health Services
Division of Local Health

902 KAR 10:060E. On-site sewage disposal.

RELATES TO: KRS 211.350(5)

STATUTORY AUTHORITY: KRS 194.050, 211.350(5), HB 468,
Part I, G. 52. g. of the 1992 GA p 63 (appropriation) p 65 (fee
authority) [#68-efthe-1880-GA]

EFFECTIVE: June 30, 1992

NECESSITY AND FUNCTION: KRS 211.350(5) and HB 468 [798]
authorize the Cabinet for Human Resources to establish a schedule
of reasonable fees to cover the costs of services performed by the
cabinet with respect to on-site sewage disposal systems. The function
of this administrative regulation is to set forth the fee to be charged
in order to cover the actual cost to the cabinet of the administration
of the on-site sewage disposal system program.

Section 1. All applications for a permit to construct, install, or alter
an on-site sewage disposal system filed with the cabinet or its agent

shal} be accompanied by a fee of thirty (30) [twenty-five-{26)] doliars.

PATRICIA K. NICOL, M.D., Acting Commissioner
LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 11, 1892
FILED WITH LRC: June 30, 1992 at 9 a.m.

STATEMENT OF EMERGENCY
) 902 KAR 10:121E

Emergency regulation 902 KAR 10:121E is necessary in order to
implement the provisions of HB 468 by amending the current
environmental health regulation. An ordinary administrative regulation
amendment cannot be in effect in time to meet the effective date of
July 1, 1992, for HB 468, which increases permit and/or inspection
service fees. The emergency regulation will be replaced by an
ordinary administrative regulation in accordance with KRS Chapter
13A. The ordinary administrative regulation was filed with the
Regulations Compiler for the June, 1992, filing.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Health Services
-Division of Local Health

902 KAR 10:121E. Inspection fees for public swimming and
bathing facilities.

RELATES TO: HB 468 [799]

STATUTORY AUTHORITY: KRS 194.050, HB 468, Part |, G. 52,
g. of the 1992 GA, p. 63 (appropriation) p. 65 (fee authority) {HB-789
otthe—1080-GA

]

EFFECTIVE: June 30, 1992

NECESSITY AND FUNCTION: KRS 194.050 and HB 468 [#98]
authorize the Secretary for Human Resources to adopta schedule of
reasonable fees covering the cost of annual inspections provided by
the Cabinet for Human Resources and any local health department.
This administrative regulation sets forth a schedule of fees for
inspectional services related to public swimm.ing and bathing facilities.

Section 1. Fees for Inspections. For inspections conducted by the
department or its representatives to determine compliance with

administrative regulation 802 KAR 10:120 adopted by the cabinet
pursuant to KRS 194.050, HB 468 [402-and-HB-516], public swim-
ming and bathing facilities shall be subject to the payment of the
following fees:

(1) Swimming and bathing facilities with a total water surface area
of less than 1,000 square feet; or beach fronts of less than 150 linear
feet - sixty-five (65) [sixty<{66}] dollars per year.

(2) Swimming and bathing facilities with a total water surface area
of 1,000 square feet or greater; or beach fronts of 150 linear feet or
greater - $125 [426] per year. ' :

Section 2. Payment of Fees. (1) Fees shall be paid to the local
health department having jurisdiction. Fees received by local health
department shall be deposited in the Kentucky State Treasury in a
trust and agency account for use solely in administering the program.
Inspection fees shall be submitted annually prior to May [duly] 1. For
newly constructed facilities such fees shall be initially submitted at the
preopening inspection and at each May [July] 1 date thereafter.

PATRICIA K. NICOL, M.D., Acting Commissioner
LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 11, 1992
FILED WITH LRC: June 30, 1992 at9 a.m.

STATEMENT OF EMERGENCY
902 KAR 10:130E

Emergency regulation 902 KAR 10:130E is necessary in order to
implement the provisions of HB 468 by amending the current
environmental health regulation. An ordinary administrative regulation
amendment cannot be in effect in time to meset the effective date of
July 1, 1992, for HB 468, which increases state permit and/or
inspection service fees. The emergency regulation will be replaced by
an ordinary administrative regutation in accordance with KRS Chapter
13A. The ordinary administrative regulation was filed with the
Regulations Compiler for the June, 1892, filing.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Health Services
Division of Local Health

902 KAR 10:130E. Licensing fee for septic tank servicing.

RELATES TO: KRS 211.972, HB 468 [789]

STATUTORY AUTHORITY: KRS 194.050, 211.976, 211.978 HB
468, Part |, G. 52. g. of the 1992 GA, p. 63 (appropriation) p. 65 (fee
authority) [24++8+2; ]

EFFECTIVE: June 30, 1992

NECESSITY AND FUNCTION: KRS 194.050 and HB 468 [799]
authorize the Secretary for Human Resources to adopt a reasonable
schedule of fees to cover all charges for health services provided by
the Cabinet for Human Resources with respect to the servicing of
septic tanks. The function of this administrative regulation is to set
forth the fees to be charged.

Saction 1. All applications for a business license to service or
maintain [a] septic tanks, seepage pits, or cesspools shall be
accompanied by a license fee of $120 [+46].

Section 2. All applications for a vehicle license to service or
maintain septic tanks, seepage pits, or cesspools shall be accompa-

nied by a license fee of forty (40} [thiry-five-{35)] dollars for each

vehicle.

PATRICIA K. NICOL, M.D., Acting Commissioner
LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 12, 1992
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FILED WITH LRC: June 30, 1992 at 9 a.m.

STATEMENT OF EMERGENCY
902 KAR 20:004E

Emergency regulation 902 KAR 20:004E is necessary in order to
allow the Interim Office of Health Planning and Certification (the
successor agency to the former Commission for Health Economics
Control in Kentucky) to carry out those duties and functions assigned
to it by Executive Order and mandated by KRS Chapter 216B. An
ordinary administrative regulation will not allow the Interim Office of
Health Planning and Certification to begin to perform its statutorily
required duties in a timely fashion. The emergency regulation will be
replaced by an ordinary administrative regulation in accordance with
KRS Chapter 13A. The ordinary administrative regulation will be filed
with the Regulations Compiler for the August, 1992 filing.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Interim Office of Health Planning & Certification

902 KAR 20:004E. Certificate of need process,

RELATES TO: KRS 216B.010 to 2168.130, 216B.990(1), (2)

STATUTORY AUTHORITY: KRS 13A.350, 216B.040, 216B.075,
Executive Orders 92-419, 92-540 ‘

EFFECTIVE: July 10, 1992

NECESSITY AND FUNCTION: KRS 216B.040 and 216B.075
require the promulgation of administrative regulations relating to
certificate of need applications and review procedures and require-
ments for batching, issuing advisory opinions, cost escalations and
cost overruns and progress reports.

Section 1. Definitions. Except as otherwise provided, for purposes
of this regulation, the following definitions shall apply:

(1) "Capital expenditure authorized” means the amount of the
capital expenditure approved by the interim office to implement a
proposal.

(2) "Cost escalation” means an increase in the capital expenditure
authorized on a certificate of need which has not been obligated as
prescribed in KRS 216B.015(28).

(3) "Cost overrun" means an increase in the capital expenditure
authorized on a certificate of need which has been obligated without
hearing officers’ approval. ‘

(4) "Hearing officers” means those persons appointed by the
Secretary of the Cabinet for Human Resources to perform the
adjudicatory and decision-making functions of the Interim Office of
Health Planning and Certification. ,

(5) "Improvement” means change or addition to the premises of
an existing facility so as to enhance its capability to deliver those
services which it is authorized to offer under its existing license or
under an outstanding certificate of need approval.

(6) "Interim office” means the Interim Office of Health Planning
and Certification created by Executive Order 92-419, dated April 27,
1992, and any successor office or agency.

{7) "New construction” means building projects other than those
which cdnstitute the repair, renovation, alteration or improvement to
the physical plant of an existing health facility.

(8) "Public information channels" means the Office of Communi-
cations in the Cabinet for Human Resources.

(9) "Review commences" means the date of public notice of the
appropriate batching cycle for the particular application after it is
deemed complets.

Section 2. Criteria. In determining whether to issue or deny a
certificate of need the hearing officers shall utilize the following
criteria:

(1) Consistency with plans. To determine conformance with this

criterion, the applicant shall address and the hearing officers shall
consider the relationship of the proposal to the state health plan.

(2) Need and accessibility. To determine conformance with this
criterion, the applicant shall address and the hearing officers shall
consider:

(a) The need that the population served or to be served has for
the services proposed to be offered or expanded, and the extent to
which all residents of the area, and in particular low income persons,
racial and ethnic minorities, women, handicapped persons and other
underserved groups are likely to have access to those services.

(b) The contribution of the proposed service to meeting the
health-related nesds of members of medically underserved groups
which have traditionally experienced difficulties in obtaining equal
access to health services (for example, low income persons, racial
and ethnic minorities, women and people with disabilities), particularly
those needs identified in the state health plan. In this regard, the
hearing officers shall consider:

1. The extent to which medically underserved populations
currently use the applicant's services in comparison to the percentage
of the population in the applicant's service area which is medically
underserved, and the extent to which medically underserved popula-
tions will use the proposed services if approved.

2. The extent to which the applicant offers alternative means,
other than through admission by a physician, by which a person will
have access to its services (e.g., admission through a clinic or
emergency room).

(c) The effect of the means proposed for the delivery of health
services on the clinical needs of health professional training programs
in the area in which the services are to be provided.

(d) If proposed health services are to be available in a limited
number of facilities, the extent to which the health professions schools
in the area will have access to the services for training purposes.

(e) Special needs and circumstances of those entities which
provide a substantial portion of their services or resources, or both,
to individuals not residing in the health service areas in which the
entities are located or in adjacent health service areas. These entities
may include medical and other health professions schools, multidisci-
plinary clinics and specialty centers.

(f) Whether the approval of the proposal will adversely impact the
public’s access to needed services,

(3) Interrelationships and linkages. To determine conformance
with this criterion the applicant shall address and the hearing officers
shall consider:

(a) The relationship of the services to be provided to the existing
heaith care system of the area in which the services are proposed to
be provided. ‘

(b) The relationship, including the organizational relationship, of
the health services proposed to be provided to ancillary or support
services.

{c) In the case of health services or facilities proposed to be
provided, the efficiency and appropriateness of the use of existing
services and facilities similar to those proposed.

(4) Costs, economic feasibility, and resource availability. To
determine conformance with this criterion the applicant shall address
and the hearing officers shall consider:

(a) The availability of less costly or more effective alternative

-methods of providing the services to be offered, expanded or

relocated.

{b) The immediate and long-term financial feasibility of the
proposal, as well as the probable impact of the proposal on the costs
of and charges for providing health services by the person proposing
the service.

{c) The availability of resources (including health personnel,
management personnel, and funds for capital and operating needs)
for the provision of the services proposed to be provided and the
availability of alternative uses of these resources for the provision of
other health services.

(d) The impact of the proposal on the financial resources of the
overall health care delivery system.

(e) In the case of construction or renovation projects:

1. The costs and methods of the proposed construction or
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renovation, including the costs and methods of energy provision; and

2. The probable impact of the construction or renovation project
reviewed on the costs of providing health services by the persons
proposing the construction or renovation project and on the costs and
charges to the public of providing health services by other persons.

() The effect of competition on the supply of the health services
being reviewed, and whether the approval of the application will
unnecessarily increase the cost of health care to the public.

(g) Improvements or innovations in the financing and delivery of
health services which foster competition and serve to promote quality
assurance and cost effectiveness.

(5) Quality of services. To determine conformance with this
criterion the applicant shall address and the hearing officers shall
consider the quality of care provided by the applicant in the past or
the qualifications of the principals who will provide the health service
which would assure that quality care will be provided and any
perceivable detrimental effects of the proposal on the quality of similar
services in the area.

{6) The hearing officers shall also consider:

(a) Whether the approval of the applicant's proposai will have an
adverse impact on the quality of care provided by any person offering
the same or similar services in any portion of the applicant's proposed
service area due to decreased volume or number of procedures.

(b) Whether the applicant will be able to comply with applicable
licensure requirements.

Section 3. Proposed New Use. if a person acquires major medical
equipmentrictlocated in a health facility without a certificate of need
and proposes at any time to use that equipment to serve inpatients
of a health care facility, the proposed new use must be reviewed
unless the equipment will be used to provide services to inpatients of
a health care facility only on a temporary basis in the case of an
emergency, a natural disaster, a major accident, or an equipment
failure. For the purposes of this section "temporary basis” means on
an occasional and irregular basis or until the applicant's proposal for
permanent acquisition or regular use by a health care facility is
reviewed under the formal or nonsubstantive review process.

Section 4. Review Process. (1) Prior to submitting an application
for certificate of need, applicants must first file a letter of intent with
the interim office on a form prescribed by the interim office. Letters of
intent must be filed at least thirty (30) days prior to filing an applica-
tion for certificate of need.

(2) A letter of intent is valid for a period of one (1) year. if an
application is denied, a new letter of intent must be filed in order to
resubmit the application. If an application is withdrawn prior to a final
decision, a new letter of intent must be filed.

(3) Upon receipt of a letter of intent, the interim office shall
acknowledge receipt of the letter of intent and shall provide the
applicant with the appropriate certificate of need application forms and
instruction sheets.

{4) An original certificate of need application and four (4) copies
shall be filed with the interim office according to the timetable set out
in subsection (9) of this section.

(5) Fifteen (15) days after receipt of the application, the interim
office shall acknowledge receipt and shali notify the applicant whether
or not the application is complete.

(6) If the application is not complete, the notice to the applicant
shall give the applicant the option of completing the application by
submitting additional information or of notifying the interim office that
the applicant elects for the application to be processed as originally
submitted.

(7) Upon receipt of the requested additional information or upon
receipt of a lstter from the applicant stating that he elects for the
application to be processed as originally submitted, the interim office
shall deem the application complete and shall give notice of the
beginning of review. Applications must be declared complete at least
six {6) working days prior to the date of public notice in order to be
included in such notice. In order to submit additional information to be
made a part of the record after the application has been declared
complete, it must be introduced at a public hearing.

(8) The notice of completeness shali include the schedule for the
review and the period in which a public hearing may be requested by
the applicant and other affected persons. The notice to members of
the public and third party payors shall be provided through public
information channels. Notice to all other known affected persons shall
be by mail.

(9) Batching review cycles shall be as follows:
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{a) Acute, psychiatric, rehab, chemical

dependency facilities, psychiatric
residential treatment facilities and
other related components in the SHP
{except specialized equipment and
services) such as IC/CC, neonatal,
and surgical services (including free-
standing ambulatory surgical center)
and birthing centers.

Applications must be filed
by third Wednesday of:

October, January, April,
July

(b) Skilled nursing, nursing home, in- November
termediate care, personal care, or
nursing facility.
(c) Personal care or IC MR/DD November, February,
May, August

(d

-~

(e)

(f)

Transplantation, magnetic resonance
imaging, lithotripter, radiation thera-
py, C.T. scanner, cardiac catheteri-
zation, open heart surgery, and new
technological developments.

Day health care center, ambulatory
care clinic, rehab agency, hospice,
home health or home health/hospice.
Ambulance, NE health transportation,
and air ambulance services.

December, June

October, January, May,
July

November, January, April,
June, August
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Month of public notice,
ninety {90) days prior to
decision date

November,
May, August

February,

December

December, March, June,
September -
January, July

November,
June, August

February,

December, February,
May, July, September
November, January,

March, May, July, Sep-
tember

Month of decision, third
Wednesday of:

February, May, August,
November

March

March, June, September,
December

April, October

February, May, Septem-
ber, November

March, May, August,
Ootober, December
February, April, June,
August, October, Decem-
ber

{h} Any proposals not listed above will
be placed in the most appropriate
cycle as determined by the interim
office.

(i} Any proposals granted nonsubstan-
tive review status as specified in
KRS 216B.095(3)(a)(b)(c)(d)(e)(f) and
{(9), plus technical modifications
(CON) will be processed in accor-
dance with KRS 216B.095(1).

{10) The interim office shall notify the applicant by certified mail
and any party to the proceeding by regular mail of the hearing
officers’ final action on a certificate of nesd application.

(11) The written notification shall include:

(a) Verification that the criteria have been met or, if the applica-
tion is inconsistent with any criteria, the reasons for approval
notwithstanding the inconsistency:

(b) Amount of capital expenditure authorized, where applicable;

(c) If the application is disapproved, the reasons for the disap-
proval; and

(d) Notice of appeal rights.

(12) All applications not declared complete with a year from the
date of filing shall expire and shall not be reviewed.

(13) tf an application for certificate of need is disapproved, it may
not be refiled for a period of twelve (12) months, absent a showing of
a significant change in circumstances.

Section 5. Certificate of Nead Hearings. (1) Notice of the date,
time and location of the hearing shall be mailed to all known affected
persons at least ten (10) days before the date of the hearing. Notice
to third party payors and members of the public shall be provided
through public information channels.

(2) Hearing requests may be withdrawn by written requested filed
at least three (3) working days in advance of the scheduled hearing
date. In order for a public hearing to bs cancelled, all persons who
requested the hearing must agree in writing to cancellation.

(3) The hearing officers may conduct prehearing conferences to
resolve issues not in dispute or not requiring an evidentiary record
and may issue prehearing orders which shall determine the form and

(9) Allmobile services except those cov- October, December,
ered under specialized equipment February, April, June,
and services, August

the manner in which the evidsntiary hearing is conducted.

(4) The hearing officer may be prehearing order require the
following to be filed with the interim office by all affected persons
within a reasonable time prior to the public hearing:

(a) An entry of appearance on a form prescribed by the interim
office.

(b) Witness lists on a form prescribed by the interim office.

{c) An exhibit list on a form prescribed by the interim office.

(d) One (1) cony of any exhibit that will be submitted for introduc-
tion into the record at the public hearing.

(5) The hearing officers may place reasonable time limits upon
the presentation of testimony, evidence and argument, and may
terminate or exclude irrelevant or redundant evidence, testimony or
argument.

(6) There shall be no prehearing discovery allowed of any
affected person by any affected person, other than the exchange of
exhibits.

(7) The record on any cerificate of need application shall be
closed for evidentiary purposes upon completion of the public hearing
and may be reopened only upon order of the hearing officers.

(8) Upon completion of a public hearing, parties to the proceed-
ings may submit proposed findings of fact and conclusions of law for
consideration by the hearing officers, within reasonable time limits set
by the hearing officers.

Section 6. Request for Reconsideration. The hearing officers shall
act upon request for reconsideration no later than thirty (30) days
following recsipt of such requests. if reconsideration is granted, a
reconsideration hearing shall be held within thirty (30) days of the

VOLUME 19, NUMBER 2 - AUGUST 1, 1992



ADMINISTRATIVE REGISTER - 377

decision to grant reconsideration, and a final decision shall be made
no later than thirty (30) days following the reconsideration hearing.

Section 7. Nonsubstantive Review. (1) In addition to the projects
specified in KRS 216B.095(3)(a) through (f), if a proposal described
below requires certificate of need approval, it will be granted nonsub-
stantive review status:

{a) Technical modifications to an approved certificate of need.

{b) Emergency circumstances which, if not promptly acted upon,
would pose a threat to the life, health and safety of any citizen of the
Commonwealth. Emergency circumstances shall include acts of God,
fire, vandalism, structural or mechanical failure and other situations
which pose a life, health or safety threatening circumstance. Any
applicant acting under this subsection may proceed to relieve any of
the above listed emergency circumstances provided the office is
notified in writing prior to such action and provided the application is
submitted within thirty (30) days of the occurrence of the emergency.

{c) New construction which does not involve a substantial change
in beds, a substantial change in a health service, or the addition of
major medical equipment.

(d) Applications proposing the use of existing mobile services and
equipment to provide health care access in unserved geographic
areas of the Commonwealth.

{e) Applications proposing the use of existing mobile services to
provide health care access for which the Kentucky General Assembly
has specifically appropriated funds.

(2) Procedures for nonsubstantive review shall be as follows:

(a) The original certificate of need application and four (4) copies,
with a request for nonsubstantive review shall be submitted to the
interim office.

(b) Within fifteen (15) days of the receipt of the application, the
interim office shall acknowledge receipt of the application in writing to
the applicant, and shall notify the applicant whether or not the
application is complete.

(c) !f the application is not complete, the notice to the applicant
shall give the applicant the option of submitting the additional
information or of notifying the interim office upon receipt of the
request for additional information, that he elects for the application to
be processed as originally submitted.

(d) Upon receipt of the requested additional information by the
interim office, or upon receipt of a letter from the applicant that he
elects forthe application to be processed as originally submitted, the
interim office shall declare the application to be desmed complete.

(e) The hearing officers’ decision to grant or deny nonsubstantive
review status shall be provided to the applicant and notice of the
decision to conduct a nonsubstantive review shall be provided to
other affected persons by mail no later than the tenth day after the
application has been deemed complete. The notice of the review to
members of the public and third party payors shall be provided
through public information channels.

{f) 'f nonsubstantive review status is denied, the applicant may
request a public hearing by filing a request with the interim office
within ten (10) days of the notice to deny nonsubstantive review. As
applicable, hearings shall be conducted as provided by KRS
216B.085.

(g) ' a certificate of need is denied following a nonsubstantive
review and a formal review is requested, no letter of intent shall be
required, but the filing of the request for nonsubstantive review shall
be considered compliance with any requirement for a letter of intent.

Section 8. Conditions Relative to a Certificate of Need. (1) No
person shall transfer from one (1) legal applicant to another an
approved certificate of need for the establishment of a new heaith
facility or the replacement of an existing facility without first obtaining
a certificate of need. All other certificates of need may be transferred
to the new owner of the facility or service if a change of ownership
occurs prior to the implementation of the project for which the
certificate of need was issued.

(2) A certificate of need approved for establishment of a new
health facility or the replacement of an existing facility is issued only
for the location stated on the certificate.

(3) A certificate of need holder shall notify the interim office of any
reduction or termination of a health service or a reduction in bed
capacity for an approved project no later than the first progress report
after the decision to make the change has been determined.

Section 9. Administrative Cost Escalations and Overruns. (1) A
certificate of need shall be required for an escalation or cost overrun
of the capital expenditure authorized by an approved certificate of
need in all instances where there is a ‘substantial change in the
project, or where the escalation or overrun exceeds the following
limits:

(a) Twenty (20) percent of the capital expenditure authorized or
$100,000, whichever is greater, in the case of projects with a capital
expenditure of less than $500,000;

(b) Twenty (20) percent of the capital expenditure authorized, in
the case of projects with a capital expenditure of $500,000 or greater,
but less than $5,000,000;

(c) Ten (10) percent of the amount in excess of $5,000,000, plus
$1,000,000, in the case of projects with a capital expenditure of
$5,000,000 or greater, but less than $25,000,000;

{d) Five (5) percent of the amount in excess of $25,000,000, plus
$3,000,000, in the case of projects with a capital expenditure of
$25,000,000 or greater, but less than $50,000,000; or

(e) Two (2) percent of the amount in excess of $50,000,000, plus
$4,250,000 in the case of projects with a capital expenditure of
$50,000,000 or greater.

(2) Requests for administrative cost escalations or overruns shall
be submitted to the interim office, on a form prescribed by the interim
office. Such requests shall include the amount of the escalation of
overrun, the factors causing the escalation or overrun, and informa-
tion to assure that the scope of the project as originally approved has
not changed. The hearing officers shall review all requests for
administrative cost escalations and overruns and the interim office
shall notify the certificate of need holder within thirty (30) days of
receipt whether the requested escalation or overrun meets the
requirements of subsection (1) of this section.

(3) The certificate of need holder shall submit any additional
certificate of need application fee required by the increased capital
expenditure pursuant to the requirements of 902 KAR 20:135.

(4) A certificate of need holder who obligates an amount exceed-
ing the capital expenditure authorized without recsiving an approved
escalation per subsection (1) of this section is subject to the appropri-
ate penalty per KRS 216B.990.

Section 10. Timetables and Standards for Implementation. (1) As
one (1) of the conditions for issuance of a certificate of need, all
certificate of need holders shall submit a report of progress on a form
prescribed by the interim office according to the timetables and
standards set forth below or more frequently if required by the interim
office. The hearing officers may revoke the certificate of need, or
portions thereof, for failure to submit reports as required.

(2) Certificate of need holders shall be sent notice specifying the
date each progress report is due.

(3) The first progress report shall be due six (6) months from the
date the certificate was issued and shall include the following:

(a) On all projects for purchase of equipment only, a copy of the
purchase order.

{b) For all construction projects, a copy of the deed or the option
to acquire the site. i

(4) A second progress report shall be due twelve (12) months
from the date of the certificate of need was issued and shall include
documentation that:

{a) All projects for conversion of beds are complete;

(b) All projects for addition of new services, not involving
construction, are complete;

(c) Schematic plans have been submitted to the Department of
Housing, Buildings and Construction and the Cabinet for Human
Resources for construction projects.

(5) The second progress report for all construction projects shall
also include: .

(a) Schedule for project completion with projected dates;
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{b) Evidence of preliminary negotiation with financial agent;

(c) Evidence of preliminary negotiation with contractors,

(6) Within eighteen (18) months after a certificate of need has
been issued, a third progress report shall be submitted which shall
include the following information regarding all construction projects:

{a) Copy of deed or lease of land;

{b) Evidence that the holder has sufficient capital obligated to
complete the project. If the source of capital is to be a financing

“agreement, the holder must have evidence that a final enforceable
agreement or note has been executed;

(c} Documentation that final plans have been submitted to the
Department of Housing, Buildings and Construction and the Cabinet
for Human Resources; o

(d) Enforceable contract with construction contractor;

(e) On all projects for purchase of equipment only, evidence that
equipment has been installed.

(7) Within two (2) years after a certificate of need has been
issued, a fourth six (6) month report shall be submitted which shall
verify that all construction projects have the walls and roof up and
plumbing roughed in.

(8) Within six (6) months following completion of a project for
which a certificate of need has been issued for a specific service
area, all certificate holders shall submit documentation that services
are being provided to all of the licensed ssrvice area. Failure to
provide such documentation shall constitute grounds for revocation of
the certificate of need as to those areas for which the holder has not
been licensed.

Section 11. Advisory Opinions. The process for seeking an
advisory opinion from the hearing officers shall be as follows:

(1) Requests for advisory opinions shall be made, in writing, on
a form prescribed by the interim office.

(2) The hearing officers may require verification of information and
may request additional documentation, if necessary.

(3) The hearing officers shall issue a written advisory opinion
within thirty (30) days of receipt of a completed request for an opinion
or of receipt of additional information,

GREG LAWTHER, Acting Executive Director

LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 30, 1992
FILED WITH LRC: July 10, 1992 at 3 p.m.

STATEMENT OF EMERGENCY
"~ 902 KAR 45:110E

Emergency regulation 902 KAR 45:110E is necessary in order to
implement the provisions of HB 468 by amending the current
environmental health regulation. In order to eliminate unnecessary
duplication other timely and necessary amendments to this regulation
have been included. An ordinary administrative regulation amendment
cannot be in effect in time to meet the effective date of July 1, 1992,
for HB 468, which increases state permit and/or inspection service
fees. The emergency regulation will be replaced by an ordinary
administrative regulation in accordance with KRS Chapter 13A. The
ordinary administrative regulation was filed with the Regulations
Compiler for the June, 1992, filing.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Health Services
Division of Local Health

902 KAR 45:110E. Permits and fees for retail food estab-
lishments, food manufacturing plants, food storage warehouses,
salvage processors and distributors, and vending machine
companies. - :

RELATES TO: KRS 217.025, 217.035, 217.037, 217.125(2) (3),
{4), 217.811

STATUTORY AUTHORITY: KRS 194.050, 217.125(2), (8), (4),
217.811, HB 468, Part |, G. 52, g. of the 1992 GA p. 63 (appropria-
tion) p. 65 (fee authori [HB-700-6f-the1900-GA|

EFFECTIVE: June 30, 1992

NECESSITY AND FUNCTION: KRS 217.125(2),217.811, and HB
468 [790] authorize the Secretary of Human Resources to provide by
administrative regulation a schedule of reasonable fees to be paid by
food manufacturing plants, food storage warehouses, retail food
establishments, salvage distributors, salvage processing plants, and
vending machine companies for permits to operate and inspectional
activities carried out by the Cabinst for Human Resources. This
administrative regulation sets forth the fes to be charged.

Section 1. Fees. (1) Permit fees are required for inspections
conducted by the cabinet or its representatives to determine compli-
ance with administrative regulations adopted by the cabinet for
salvage distributors and salvage processing plants, and to determine
compliance with KRS 217.025, 217.085 and 217.037 applicable to
food manufacturing plants and food storage warehouses, A fee

according to the total square footage of the establishment shall be
assessed as follows[-astte-e : mount-of-$30

0 - 5,000 square feet - $60 [60].

5,001 - 30,000 square feet - $110 [4e0).

30,001 [80,000] - and over square fest - $210 [260].

(2) With respact to retail food stores, for inspections conducted by
the cabinet or its representative to determine compliance with
administrative regulations adopted by the cabinet pertaining to
adulteration, misbranding, packaging and labeling of food products
pursuant to KRS 217.025, 217.035, 217,037 and 217.125(2), a fee
according to the total square footage of the establishment shall be
assessed as followsf;

0 - 1,000 square feet - $20 [49].

1,001 - 10,000 square fest - $40 [30].

10,001 - and over square feet - $70 [e0].

(3) With respaect to vending machine companies, each application
for a permit to operate shall be accompanied by a fes of twenty (20)
[eighteen-{18)] dollars for each vending commissary plus a fee for the
total numbsr of vending machines operated by the applicant as
follows:

1-25 machines Fee

$ 80 [70]
26-50 machines Fee  $120[+1g]
51-100 machines Fes  $160 [1569]
101-150 machines Fee  $190 [180]
151 and over machines Fee $310 [309]

(4) With respect to food service establishments, each application
for a permit to operate shall be accompanied by a fee of forty-five
(45) [#riry-five-{36)] dollars plus the following:

(a) Permanent food service establishments with no seats or
twenty-five (25) seats or less - forly-five (45) [forty-(46)] doflars per
year,

(b) Permanent food service establishments with twenty-six (26) to

fifty (50) seats - sixty-five (65) [shety-{80)] dollars per year.

{c) Permanent food service establishments with more than fifty
(50) seats - seventy-five (75) [seventy-{76)] dollars per year.

(5) With respect to temporary food service establishments, each
application for a permit to operate shall be accompanied by a fee of
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twenty (20) [eighteen{18}] dollars.

Section 2. Payment of Fees. Payment of fees shall be made to
the local health department having jurisdiction. Fees received by local
health departments shall be deposited in the Kentucky State Trea-

sury.

Section 3. Exemptions. State and local government agencies
shall be exempt from the payment of fees.

PATRICIA K. NICOL, M.D., Acting Commissioner
LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 11, 1992
FILED WITH LRC: June 30, 1992 at 9 a.m.

STATEMENT OF EMERGENCY
902 KAR 45:120E

Emergency regulation 902 KAR 45:120E is necessary in order to
implement the provisions of HB 468 by amending the current
environmental health regulation. In order to eliminate unnecessary
duplication other timely and necessary amendments to this regulation
have been included. An ordinary administrative regulation amendment

cannot be in effect in time to meet the effective date of July 1, 1992,

for HB 468, which increases state permit and/or inspection service
fees. The emergency regulation will be replaced by an ordinary
administrative regulation in accordance with KRS Chapter 13A. The
ordinary administrative regulation was filed with the Regulations
Compiler for the June, 1992, filing.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Health Services
Division of Local Health

902 KAR 45:120E. Inspection fees; permit fees; hotels, mobile
home and recreational vehicle parks.

RELATES TO: KRS 219.021 [219:634], 219.041, 219.340
[248:330), 219.350

STATUTORY AUTHORITY: KRS 194.050, 218.021, 219.041 [,
219.340, 219.350, HB 468 Part | G. 52, g. of the 1892 GA p. 63
appropriation) p. 65 (fee authority) [HB-799-efthe-1850-GA] -

EFFECTIVE: June 30, 1992 )

NECESSITY AND FUNCTION: KRS 194.050, 219.041{(4)] and
HB 468 [799] authorize the Secretary for Human Resources to

provide by administrative regulation a schedule of reasonable fees to

be paid by hotels, mobile home and recreational vehicle parks to
cover the cost of inspection activities carried out by the Cabinet for
Human Resources. This administrative regulation is to set forth the
fees to be charged. ‘

Section 1. Fees for Inspections. For inspections conducted by the
cabinet or its representative to determine compliance with administra-
tive reguiations adopted by the cabinet pursuant to KRS 219.041,
- hotels shall be subject to the payment of the following fees:

(1) Hotels with twenty-five (25) rooms or less - forty (40) [thirty-
five-{86)] dollars per year.

(2) Hotels with twenty-six (26) rooms or more - seventy-five (75)
[seventy{76)] dollars per year.

Section 2. Permit Fees for Hotels and Mobile Home and Recre-
ational Vehicle Parks. (1) Each application for an annual permit to
operate a hotel, shall be accompanied by a fee as follows: Hotels -

forty-five (45) [thirty-five{36}] dollars per year.

(2) Each application for an annual permit to operate a maobile
Lome or recreational vehicle park shall be accompanied by a fee as
follows:

{a) Mobile home or recreaticnal vehicle park with ten (10) spaces
or less - eighty (80) [seventy(76}] dollars.

{b) Parks with more than ten (10) spaces - $120 [H46].

(3) Each application for a permit to construct or alter a mobile
home or recreational vehicle park shall be accompanied by a fee of
thirty-five (35) dollars. - .

Section 3. Payment of Fees, (1) Fees shall be paid to the local
health department having jurisdiction. Fees received by local health

- departments shall be deposited in the Kentucky State Treasury.

Inspection fees shall be submitted with the application for a permit to
operate as required by KRS 21 9.021 or 219.340 as applicable.

Section 4. Exemptions. Al facilities operated by the Cabinet for
Human Resources or the Corrections Cabinet shall be exempt from
the payment of inspection fees.

PATRICIA K. NICOL, M.D., Acting Commissioner
LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 11, 1982
FILED WITH LRC: June 30, 1992 at 8 am.

STATEMENT OF EMERGENCY
903 KAR 5:270E -

Under KRS the administrative body is required to implement this
regulation in order to have sufficient authority for the declaring of a
maximum benefit rate. Therefore, in order to properly establish a
maximum weekly unemploymentinsurance rate for the year beginning
July 1, 1992, the Cabinet for Human Resources needs to implement
this emergency regulation. An ordinary administrative regulation will
not suffice because the correct weekly benefit amount would not be
declared in a timely manner, This emergency regulation will be
replaced by an ordinary administrative regulation in accordance with
KRS Chapter 13A. The ordinary administrative regulation will be filed
with the Regulations Compiler prior to June 15, 1992,

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Employment Setvices
Division of Unemployment Insurance

903 KAR 5:270E. Maximum weekly benefit rates.

RELATES TO: KRS 341.380

STATUTORY AUTHORITY: KRS 194.050, 341.380

EFFECTIVE: June 30, 1992

NECESSITY AND FUNCTION: KRS 341.380 requires the
Secretary for Human Resources to determine the average weekly
wage for insured employment. Fifty-five (55) percent of this amount
adjusted to the nearest multiple of one (1) dollar constitutes the
maximum weekly unemployment insurance benefit rate for those
workers whose benefit year commences on or after July 1, 1992
[4894], and prior to July 1, 1993 [4692]. This regulation applies the
mathematical computation required by statute and contains the
determination of the maximum weekly benefit rate.

Section 1. The secretary finds the following to exist:

(1) The "total monthly employment” reported by subjectemployers
for the calendar year of 1991 [+996] was 16,432,030 [+6:460;364];

(2) The "average monthly employment,” obtained by dividing the
total monthly employment by twelve (12), was 1,369,336 [1:366,652];

(3) The "total wages" reported by subject employers for the
calendar year of 1991 [4699] was $28,082 939,030 [27,606;770:438];
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(4) The "average weekly wage” for the calendar year of 1991
[4680] for insured employment, obtained by dividing the average
monthly employment into total wages for such year and dividing by
fifty-two (52), was $394.39 [380];

{5) Fifty-five (55) percent of the average weekly wage of $394.39
[880] for the calendar year of 1991 [4990] was $216.91 [269].

Section 2. On the basis of the above findings, and in accordance
with KRS 341.380(3), the maximum weekly benefit rate for those
workers whose benefit year commences on or after the first day of
July, 1992 [4884], and prior to the first day of July, 1993 [4892], is
determined to be $217 [268]. _

MARGARET WHITTET, Commissioner

LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 18, 1992
FILED WITH LRC: June 30, 1992 at 9 a.m.

STATEMENT OF EMERGENCY
904 KAR 2:006E

This emergency administrative regulation implements a federal
clarification relating to AFDC eligibility of married children living with
their spouse in the home of the child’s parents. These children are
considered deprived of parental support and may be eligible for AFDC
payments if all other requirements are met. This is a compliance
issue which must be implemented as quickly as possible to avoid
fiscal sanctions. This emergency administrative regulation expands
the types of participants who may volunteer to participate in the JOBS
Program to include both exempt and nonexempt participants. This is
also a compliance issue, mandated by federal regulations. This
emergency administrative regulation deletes work supplementation as
a JOBS component as a cost saving measure to the program. The
budget for state fiscal year 1993 has no funds budgeted for this
component. This emergency administrative regulation adds more
flexibility and consistency to self-initiated activities as compared to
other JOBS activities. It also allows more flexibility in measuring
educational progress so that institutions may test as they deem
necessary. This emergency administrative regulation shall be
replaced by an ordinary administrative regulation. The ordinary
administrative regulation was filed with the Regulations Compiler for
the July 1992 filing.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Social Insurance
Division of Management & Development

904 KAR 2:006E. Technical requirements; AFDC.

RELATES TO: KRS 205.010, 205.200(2), (3), 45 CFR 205.52,
205.10, 232.11-12, 232.40-48, 233.10, 233.40, 233.50, 45 CFR
233.90, 233.100, 250, “Expansion of Definition of Specified Caretaker
Relative", Transmittal No. ACF-AT-91-33 (December 12, 1991), U.S.
Department of Health and Human Services, Administration for
Children & Families, Office of Family Assistance

STATUTORY AUTHORITY: KRS 194.050, 205.200(2), (3)

EFFECTIVE: July 10, 1992

NECESSITY AND FUNCTION: The Cabinet for Human Resourc-
es has the responsibility under the provisions of KRS Chapter 205 to
administer the assistance program of Aid to Families with Dependent
Children (AFDC). KRS 205.200(2) requires that the conditions of
eligibility to receive AFDC money grants be prescribed by regulations
in conformity with 42 USC 602 and federal regulations. This regula-
tion sets forth the technical requirements of residence, deprivation,
living with a relative, age, one (1) category of assistance, work
registration, job opportunities and basic skills (JOBS) program
participation, cooperation in child support enforcement activities and

potential entitlement for other programs for eligibility for AFDC.

Section 1. Definitions. (1) "Assessment" means the ongoing
evaluation of an individual's educational and vocational potential,

(2) "Barriers” are any hardships the individual shall overcome to
participate in education, training or employment.

(3) "Case manager” means the Department for Social Insurance
(DSI) individual who:

(a) Determines ongoing AFDC or medical assistance (MA) or food
stamp (FS) eligibility and benefit levels for all case action in the
household of a JOBS participant;

(b) Aids the JOBS participant by brokering services for the
participant;

(c} Identifies and resolves barriers to the extent possible; and

(d) Delivers JOBS related services to the participant.

(4) "Conciliation” is a process in which participation problems in
the JOBS program can be resolved.

(6) "JOBS" means a program which assists recipients of AFDC
in obtaining the necessary education and training that will lead to
gainful employment and self-support,

(6) "Target population” means that group composed of each
individual who:

(a) Is receiving AFDC, and who has received AFDC for any
thirty-six (36} of the sixty (60) months immediately preceding the most
recent month for which application has been made;

(b) Makes application for AFDC and has received AFDC for any
thirty-six (36) of the sixty (60) months immediately preceding the most
recent month for which application has been made:

(¢} Is a custodial parent under the age of twenty-four (24) who:

1. Has not completed a high school education and, at the time of
application for AFDC, is not enrolled in high school or a high school
equivalency course of instruction; or

2. Had little or no work experience in the preceding year; or

(d) s a member of a family in which the youngest child is within
two (2) years of being ineligible for AFDC because of age.

Section 2. Residence and Citizenship. (1) Residence. A resident
is anyone who: : "

(a) Is living in the state;

- {b) Entered the state with a job commitment or seeking employ-

ment; and

{c) Is not receiving AFDC benefits from another state.

(2) Citizenship. AFDC shall be provided only to:

(a) Citizens;

(b} Aliens lawfully admitted for permanent residence; or

{c) Aliens otherwise permanently residing in the United States
under color of law.

Section 3. Deprivation. (1) To be eligible for AFDC, a child shall
be in need and shall be deprived of parental support of a natural or
adoptive parent or care due to:

(a) Death;

{b) Continued absence from the home;

(c) Physical or mental incapacity; or

(d) Effective October 1, 1990, unemployment.

{2} [¢4)] Continued absence from the home.

{a) To be eligible for AFDC, a needy child shall be physically
separated from the parent and:

1. The nature of the absence of the parent interrupts or termi-
nates the parent's functioning as a provider of maintenance, physical -
care, or guidance for the child; and

2. The known or indefinite duration of absence precludes counting
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on the parent's performance of his function in planning for the present
support or care of the child.

(b) Absence may be voluntary or involuntary.

1. Voluntary absence includes:

a. Divorce;

b. Legal separation;

¢. Marriage annulment;

d. Desertion of thirty (30) days or more;

o. Forced separation of seven (7) days or more; or

f. Birth out-of-wedlock.

2. Involuntary absence includes:

a. Commitment to a penal institution for thirty (30) days or more;

b. Long-term hospitalization;

¢. Deportation; or

d. Single parent adoption.

(¢) A parent who is a convicted offender but is permitted to live

at home while serving a courtimposed sentence by performing

unpaid public work or unpaid community service during the workday
is considered absent from the home.

(3) [¢5)] Incapacity.

(@) Al determinations regarding whether a child has been
deprived of parental support or care by reason of the physical or
mental incapacity of a natural or adoptive parent shall be in confor-.
mance with federal regulations and the criteria set forth in this
subsection.

{b) Each determination shall be based on a full consideration and
assessment of all medical, social, and economic factors involving a
particular claimant.

(¢) If a verified medical condition exists, then all refevant social
and economic factors shall be considered to determine whether the
parent's condition is the cause of and results in a parent's inability to
support or care for the child.

1. Incapacity exists in each case when the following criteria are
met:

a. Itis medically determined that one (1) parent has a physical or
mental defect, illness or impairment which was:

" (i) Present at the time of application; and

(ii) Which has continued or is expected to last for a period of at
Jeast thirty (30) calendar days. This may include a period in which the
claimant is undergoing planned diagnostic studies or evaluation of
rehabilitation potential; and ‘

b. It is determined by nonmedical evaluation that such defect,
iliness or impairment is debilitating to the extent of reducing substan-
tially or eliminating the parent's ability to support or care for an
otherwise eligible child.

2. Factors to be considered in making the medical determination
shall include:

a. The claimant's medical history and subjective complaints
regarding an alleged physical or mental defect, iliness or impairment;
and

b. Competent medical testimony relevant to:

(i) Whether a physical or mental defect, illness or impairment
exists; :

(i) Whether the defect, iliness or impairment is enough to reduce
the parent's ability to support or care for a child; and

{iii) Whether the defect, illness or impairment is likely to last thirty
(30) days. The thirty (30) days is not intended to be a "waiting
period.” Rather, expectad duration is pertinent to causal relationship
and substantiality.

, 3. Factors to be considered in making the nonmedical evaluation
shall include:

a. The claimant’s:

(i) Age;

(i) Employment history;

(iii) Vocational training;

(iv) Educational background; and

(v} Subjective complaints regarding the alleged effect of the
physical or mental condition on the claimant's ability to support or
care for the child; and

b. The extent and accessibility of employment opportunities
available in the claimant's area of residence.

4. In determining the extent and accessibility of available
employment opportunities, the limited employment opportunities of
handicapped individuals shall be taken into account; and

a. Available printed materials that provide information regarding
available employment opportunities shall be researched,;

b. The local Department for Employment Service (DES) office
shall be contacted regarding accessible employment opportunities
within the claimant's area of residence; and

¢c. The claimant shall be referred, if necessary, for further
appraisal of his abilities.

5. A written report shall be made of the determination under this
subsection.

6. Each claimant shall be provided timely and adequate notice of
and an opportunity for a fair hearing as provided in 904 KAR 2:055.

(4) [¢6}] Unemployment. The determination that a child is deprived
of parental support due to the unemployment of a parent shall be
based on the determination that the principal wage earner meets the
criteria of unemployment and has a prior labor market attachment.

(a) Principal wage earner (PWE). The PWE is the parent who
earned the greater amount of income in the twenty-four (24) months
immediately preceding the month of application.

1. If the agency is unable to secure primary evidence of earnings
to determine which parent is the PWE, the agency shall designate the
PWE using the best evidence available.

2. If both parents earned identical amounts of income, or no
income, the agency shall designate the parent meeting the criteria of
unemployment, as specified in subsection (4)(b) of this section.

3. Eamnings of each parent shall be considered in determining the
PWE regardless of when their relationship began. '

4. PWE designation shall remain with the same parent as long as
assistance is réceived 6n the basis of the same application.

{b) Unemiployment. A parent shall be considered to be unem-
ployed if:

1. Employed less than 100 hours in a calendar month; or

2. Employment exceeds 100 hours in a particular month, but the
work is intermittent and:the excess is of a temporary nature. This
would be evidenced by the fact that the parent was under the 100
hour standard in the prior two (2) months and is expected to be under
the 100 hour standard in the following month.

{c) Prior labor market attachment (PLMA).

1. PLMA is met if the parent:

a. Earned not less than fifty (50) dollars during each of six (6) or
more calendar quarters ending on March 31, June 30, September 30
or December 31, within any thirteen (13) calendar quarter period
ending within one (1) year of the application;

b. Within twelve (12) months prior to application, received
unemployment compensation; or

¢. Is currently receiving unemployment compensation or if
potentially eligible, has made application for and complies with the
requirements to receive unemployment insurance benefits.

2. in determining whether or not criteria in subsection (4)(c)1a of
this section is met, the following shall be taken into consideration:

a. Participation in CWEP or WIN prior to October 1, 1980, and in
JOBS after October 1, 1990, shall be considered as earning an
income in determining PLMA.

b. Full-time attendance, as defined by the school or institution, in
educational activities may be substituted for two (2) of the six (6)
calendar quarters.

¢. Gross income from self-employment and farming qualify as
earned income in determining prior labor market attachment. The
self-employed individual does ot have to realize a profit to meet this
requirement. .

(d) Restrictions. Unemployment shall not exist if the PWE:

1. Is on strike;

2. Is temporarily unemployed:

a. Due to weather conditions or lack of work;

b. If there is a job to return to; and

¢. Return can be anticipated within thirty (30) days or at the end
of a normal vacation period,;

3. |s unavailable for full-ime employment;

4. Is under contract for employment, unless a written statement
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from the employer verifies that the individual is subject to release
from the contract if full-time employment is secured;

5. Has not met the criteria of unemployment for at least thirty (30)
days;

6. Has not applied for unemployment benefits, if potentially
eligible;

7. Is not: )

a. Registered for work under Section 8 of this regulation; or

b. Subject to JOBS, under Section 9 of this regulation; or

8. Has refused a bona fide offer of employment or training for
employment without good cause in the thirty (30) days prior to
AFDC-UP eligibility or during the course of receipt of AFDC- UP
benefits. Good cause exists if criteria specified in 904 KAR 2:016,
Section 4(4)(a)1, 2, 3, or 4 is met.

Section 4. Living with a Specified Relative. To be eligible for
AFDGC a needy child shall be living in the home of a relative as
follows:

(1) A blood relative, including father, mother, grandfather,
grandmother, brother, sister, uncle, aunt, nephew, niece, first cousin
and first cousin once removed.

(2) Also relatives of the half-blood and preceding generations as
denoted by prefixes of grand, great, great-great or great-great-great;
a stepfather, stepmother, stepbrother, stepsister.

() Any person listed above if parent has had paternity estab-
lished through the administrative determination process. An adminis-

trative determination of paternity is limited to situations in which the -

following types of evidence are present:

(a) A birth certificate listing the alleged parent; or

(b) Legal documents such as:

1. Hospital records; .

2. Juvenile court records;

3. Wills; and

4. Other court records which clearly indicate the relationship of
the alleged parent or relative; or

(c) Receipt of statutory benefits as a result of the alleged parent's
circumstances; or .

{d) A sworn statement or affidavit of either parent acknowledging
paternity plus one (1) of the following:

. School records;

. Bible records;

. Immigration records;

. Naturalization records;

. Church documents, such as baptismal certificates;

. Passport;

. Military records;

. U.S. Census records; or

- Sworn statement or affidavit from an individual having specific
knowledge about the relationship between the alleged parent and
child.

(e) Rebuttal of paternity.

1. Effective April 1, 1987, in cases in which the parent or, in the
absence of the parent, the caretaker relative alleges the evidence
present in paragraphs (a) or (b} of this subsection is erroneous and
provides substantiation of the erroneous information, the parent or
caretaker relative shall provide a swom statement or affidavit
acknowledging the erroneous information and containing the correct
information on the actual alleged parent,

2, Presence of the sworn statement or affidavit will serve as
rebuttal to the evidence present in paragraphs (a) or (b) of this
subsection and a determination of paternity will not be acknowledged.

(4) Adoptive parents as well as the natural and other legally
adopted children and other relatives of such parents.

(5) Husband or wife of any persons listed above even if the
marriage may have terminated, providing termination occurred after
the birth of the child.

(8) If the parent continues to exercise control over the child, a
child is considered as living in the home even when temporarily
absent for: :

(a) Medical care;

(b) Attendance at boarding school;

©CoONOOT & WN =

(c) College or vocational school;
(d) Emergency foster care; or
(e) Short visits with friends or relatives.

Section 5. Age and School Attendance. (1) A child may b eligible
for AFDC from birth to age eighteen (18),

(2) A child may be eligible to age nineteen (19) if:

(a) A full-time student in a secondary school; or :

(b) The equivalent level of vacational or technical training; and

(c) Expected to complete the program prior to or during the month
of their 19th birthday.

(3) Full- and part-time is defined in 904 KAR 2:016, standards for
need and amount; AFDC,

(4) Unless he has indicated an intention not to reenter school, a
child is considered in regular attendance in months in which he is not
attending because of;

(a) Official school or training program vacation;

(b) Hliness;

(¢) Convalescence; or

(d) Family emergency.

Section 6. One Category of Assistance. (1) A child or adult
relative shall not be eligible for AFDC if receiving supplemental
security income (SSI).

(2) ¥f a child who receive SSI meets the AFDC requirements of
age, deprivation and living in the home of a specified relative, the
specified relative may be approved for AFDC if all other eligibility
factors are met,

Section 7. Strikers. (1) A family shall be ineligible for benefits for
any month in which the natural or adoptive parent, with whom the
child is living is, on the last day of such month, participating in a
strike; and .

(2) No individual shall be considered eligible for benefits for any
month if, on the last day of such month, such individual is participat-
ing in a strike.

(3) Strike shall be defined to include a strike or other concerted
stoppage of work by employees (including a stoppage by reason of
expiration of a collective bargaining agreement) and any concerted
slowdown or other concerted interruption of operations by employees.

Section 8. Work Registration. (1) In a case based on the
deprivation of unemployment, the PWE shall register for work with the
DES if:

(a) He resides in a non-JOBS county; or

(b) He resides in a JOBS county and is exempt from participation
as specified in Section §(1)(e) of this regulation.

(2) Failure of the PWE to register for work shall result in removal
of the needs of the sanctioned individual and the second parent,
unless the second parent has volunteered or is participating in JOBS.

Section 9. Job Opportunities and Basic Skills (JOBS) Training
Program. (1) Exemptions. Effective October 1, 1990, all AFDC
recipients are required to participate in the JOBS program if the
program is available in the county of residence unless the recipient:

(a) Is a child who:

1. Is under age sixtean (16); or

2. Attends, full time, an elementary secondary, vocational or
technical school (unless he was enrolled in school through the JOBS
program);

(b) Is ill and the illness or injury is serious enough to temporarily
prevent entry into employment or training;

(c) Is incapacitated to the extent that the physical or mental
impairment would prevent the recipient from participating in the JOBS
program. This may include a period of racuperation after child birth if
prescribed by a woman’s physician;

(d) Is sixty (60) years old or older;

(e) Resides in a county which offers the JOBS program butin a
location in which travel time to the JOBS activity would exceed two
(2) hours round trip by reasonably available public or private transpor-
tation, exclusive of time necessary to transport children to and from
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a child care facility;

(f) 1s needed in the home because another member of the
household requires the individual's presence due to iliness or
incapacity; ‘

(g) Is working at least thirty (30) hours per week;

(h) Is pregnant and the child is expected to be born within the
following six (6) month period;

(i} Is the parent or other relative who is personally providing care
for a child under age three (3), except as specified in subsection
(5)(c) of this section;

{j) Is a full-time VISTA volunteer.

(k) Is the parent or other relative personally providing care for a
child under six (6) years of age unless the state |V-agency assures
that child care will be guaranteed.

(2) Volunteers. All persons in active JOBS counties [whe—are
exempt] as specified in subsection (1) of this section may volunteer
to participate in the JOBS program.

(a) The DS! shall give first priority for JOBS services to volunteers
within the target population to be served.

{b) A volunteer who is exempt, as specified in subsection (1) of
this section and who stops participating without good cause, shall
lose priority status for JOBS services if he volunteers at a later time.
" (¢) A volunteer who is not exempt and who stops participating
without good cause shall be subject to sanctions, as specified in
subsection (10) of this section. ’

(3) Components. All JOBS counties shall offer the following
services and activities:

:(a) Education is provided:
" 1. Below the postséecondary level:

a. High school or equivalent;

b. Basic or remedial education; and

¢. English as a second language; or

2. At the postsecondary level if:

a. The occupational assessmentindicates that the participanthas
the aptitude to perform a specific job for which this education and
training is required;

b. The participant has or is capable of achieving the basic literacy
skills required by the occupation; and .

¢c. Jobs are available in the specific occupation for which
education and training is needed.

(b) Job skills training which includes vocational training for a
participant in technical job skills and equivalent knowledge and
abilities in a specific occupational area.

(¢} Job readiness activities that help prepare participants for work
by familiarizing them with workplace expectations, attitudes and
appropriate behavior.

(d) Job development and job placement activities for soliciting
public and private employers’ job openings, marketing participants,
and securing job interviews for participants.

() Job search which pro'vides group and individual assistance

and training with job-seeking activities; [and-atleast-ene—{1}-ef-the
following-components:

(f) [(8)] On-the-job training in which a JOBS participant is hired by
a private or public employer and receives job training or skills
essential to the full and adequate performance of that job;

(g) [¢b)] Community work experience program which provides
unpaid work experience and training to assist participants to move
promptly into regular public or private employment.

(4) [(6Y] JOBS participation requirements.

(a) Assessment. When an AFDC recipient has been identified as
a JOBS participant, the individual shall be referred to a JOBS case
manager. The case manager shall make an assessment of the
individual’'s employability. The assessment shall include consideration
of basic skills, work skills, occupational skills, and barriers. The
assessment shall be based on:

1. Education, child care and other supportive service needs;

2. The individual's proficiencies, skills deficiencies, and prior work
experience; -

3. The needs of the family of the participant;

4. Any other relevant factors.

(b) Employability plan. Based on the findings of the assessment,
the agency and participant shall jointly develop an employability plan.
This plan shall contain:

1. An employment goal for the participant;

2. Services to be provided by the agency (including child care);

3. JOBS activities to be undertaken to achieve the employment
goal;

4. Other needs of the family.

(¢) Special participation requirements for education.

1. An AFDC parent under age twenty (20) who resides in a JOBS
county shall be required to participate in educational activities if:

a. The parent is not otherwise exempt;

b. The parent lacks a high school diploma or has basic skills in
reading or math below the 8.9 grade level.

2. For purposes of this requirement, the exemption contained at
subsection (1)(i) of this section shall not qualify the participant for
exemption from JOBS educational activities. -

3. The agency may require a parent aged eighteen (18) or
nineteen (19) to participate in work or training activities instead of
education if:

a. The parent fails to make good progress in successfully
completing educational activities; or

b. Prior to any assignment of the individual to educational
activities it is determined, based on an educational assessment and
the employment goal established in the individual's employability plan,
that participation in educational activities is inappropriate for the '
parent.

(d) Participation for parents with children under age six (6).
Participants with children under age six (6) who are not required to
participate in education (as specified in subsection (5)(c) of this
section) shall not be required to participate in the JOBS program for
more than twenty (20) hours per week. :

(5) [¢6)] Self-initiated JOBS activities. Self-initiated JOBS activities
refer to approved activities of individuals who of their own accord
began education or training activities. These individuals shall be in
good standing at an institution of higher education or school or other
entity offering a course of vocational or technical training. Activity
below the postsecondary level shall be included if it is determined to
be appropriate for the participant's employability plan. Both exempt

_ and nonexempt individuals may be approved for self-initiated

education or training for their JOBS activity. The participant shall be-
attending:

[erAt half-tire. Jofined by-the-institutions]

(a) [¢6)] A JTPA-funded training program or [-it-in-training:]

(b) [te}] A public source or private institution that is licensed by
the Kentucky Board for Proprietary Education or recagnized by the -
appropriate regulatory agency or licensing body for the state in which
the training is located, or

(c) An associate degree program which will qualify the participant
for a recognized occupation; or

{d@) Other education or training which would otherwise be an
approved JOBS activity, for example: :

1. GED;

2. Literacy;

3. Other approved education atiended-less-than-halt-time].

(6) [(A)] Good and satisfactory progress.

(a) Each participant in an education or training component shall
meet good and satisfactory progress requirements. Good and
satisfactory progress criteria for all JOBS educational activities and
approved self-initiated education is established by the educational
institution. Good and satisfactory progress shall be measured and
reported to the DSI at the following intervals:

1. Literacy, adult basic education, or general educational
development. Good and satisfactory progress is measured at intervals
determined by the educational providers i

2. High school. Good and sau‘sfactéry progress shall be meésured
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at the end of each semester or quarter,

3. Technical. Good and satisfactory progress shall be measured
at regularly scheduled intervals, as defined by the institution.

4. Proprietary school. Good and satisfactory progress shall be
measured at the end of each regularly scheduled grading period as
defined by the institution, never to exceed a twelve (12) month period.

5. College. Good and satisfactory progress shall be measured at
the end of a semester or quarter.

6. DES components. Good and satisfactory progress shall be
measured on a monthly basis.

{7) [¢8)] Conciliation. A conciliatory meeting shall be conducted in
the following instances:

(a) At the request of a JOBS participant;

(b) At the request of a component provider; or

{c) When a situation is identified which could result in a sanction
{as spacified in subsection (10) of this section).

(d) The DSI, the DES, or both agencies jointly shall conduct the
conciliatory meetings. During the meetings, the agency shall deter-
mine if additional services are needed to assist with JOBS participa-
tion. Participation shall be monitored for thirty (30) days following the
initial meeting to ensure that the dispute has been resolved. The thirty
(30) day period may be extended for an additional thirty (30) days, if
necessary:

(e) At the conclusion of the conciliation period, the participant
shall be notified in writing of the results of the conciliation.

{8) [¢9}] Good cause.

(a) Good cause for noncompliance in the JOBS program or
refusal to accept employment shall be found if;

1. The participant is personally providing care for a child under
age six (6) and employment or JOBS participation would require the
individual to work more than twenty (20) hours per week;

2. Necessary child care is not available;

3. Employment would result in a net loss of cash income:

4. The individual is unable to engage in employment or training
for mental or physical reasons including participation in a drug and
alcohol rehabilitation program;

5. Unavailability of transportation (including unavailability due to
costs which exceed the reimbursement) with no readily accessible
alternative means of transportation available;

6. Travel time to the work site or JOBS component site exceeds
two (2) hours round trip daily;

7. liness of another household member requiring the presence of
the participant; :

8. The participant is temporarily incarcerated:;

9. Discrimination by an employer based on age, race, sex, color,
handicap, religious baliefs, national origin or political beliefs occurs;

10. Work demands or conditions render continued employment
unreasonable. Examples are:

a. Consistently not being paid on schedule; or

b. The presence of a risk to the individual's health or safety;

11. Wage rates are dscreased subsequent to acceptance of
employment;

12. The participant accepts a better job which, because of
circumstances beyond the control of the recipient, doss not material-
ize;

13. A household emergency occurs, such as;

a. Death of a member of the immediate family;

b. Entry into a spouse abuse center;

¢. Natural disasters;

d. Court appearancs;

e. Victim of crime; or

f. Flooded basement; or

14. The participant receives temporary military assignment.

(b) The duration of good cause criteria may vary according to
individual circumstances.

{9) [#6}] Sanctions.

(a) When an AFDC recipient fails to comply with the requirements
of the JOBS program, he shall be subject to JOBS and AFDC
sanictions. Failure to comply shall be found when the participant;

1. Fails without good cause to participate in the required
interview, assessment, and employability plan activities;

2. Fails without good cause to participate in the program;

3. Refuses without good cause to accept employment; or

4. Terminates employment or reduces earnings without good
cause.

{b) Persons who have failed to comply without good cause shall
be sanctioned, as follows:

1. The participant is excluded from JOBS activities and services;

a. For the first failure to comply, until the failure to comply ceases:

b. For the second failure to comply, until the failure to comply
ceases, or three (3) months, whichever is longer; and

c. For any subsequent failure to comply, until the failure to comply
ceases, or six (6) months, whichever is longer.

2. In determining the amount of the AFDC grant, the agency shall
not take into account the needs of the sanctioned individual, begin-
ning with the first administratively feasible month after JOBS
sanctions begin. In a case based on unemployment, the agency shall
not take into account the needs of the sanctioned individual and the
second parent, unless the second parent is participating in JOBS.

3. A sanctioned individual shall participate in a designated activity
for two (2) weeks before the failure to comply is considered to have
ceased. At that time, the sanctions shall be terminated.

Section 10. Cooperation in Child Support Enforcement Activities.
(1) Inclusion of a specified relative in the AFDC budget is dependent
upon his cooperation in child support activities and refusal, except for

. "good cause,” results in ineligibility of the relative with AFDC

payments on behalf of the child made to a protective payee.

(2) If, after exclusion from the grant for failure to cooperate, the
individual states that he is willing to cooperate and wishes to be
reinstated, a supplemental application must be completed. If eligibility
criteria are met, the individual will be added to the grant effective with
the month of application and the protective payee will be removed.

(3) The Cabinet for Human Resources shall provide written notice
to the applicant or recipient that he may claim good cause for refusing
to cooperate. i

(4) The applicant or recipient shall be determined to have "good
cause” for failing to cooperate only when one (1) or more of the
following criteria is met:

{(a) The applicant or recipient's cooperation is reasonably
anticipated to result in physical or emotional harm of a serious nature
to the child; or

{b) The applicant or recipient's cooperation is reasonably
anticipated to result in physical or emotional harm of a serious nature
to himself to such an extent that it would reduce his capacity to care
for the child(ren) adequately; or

{c) The child was conceived as a result of incest or forcible rape
and the department believes it would be detrimental to the child to
require the applicant's or recipient's cooperation; or

(d) Legal proceedings for adoption of the child by a specific family
are pending before a court of competent jurisdiction; and the
department believes it would be detrimental to the child to require the
applicant's or recipient's cooperation; or

(e) The applicant or recipient is being assisted by a public or
licensed private social agency to resolve whether to keep the child or
release him for adoption and discussion has not gone on for more
than three (3) months and the cabinet believes it would be detrimental

“to the child to require the applicant's or recipient's cooperation.

(5) Specific requirements in determining the existence of good
cause and the time limits for providing substantiation of claims are
made. .

Section 11. Potential Entitlement for other Programs. (1) All
applicants or recipients shall apply for and comply with the require-
ments to receive any benefit if potential entitlement exists.

(2) Failure to apply results in ineligibility for AFDC.

Section 12. Fumnishing of Social Security Account Numbers. All
applicants or recipients shall fumnish social security account numbers.

Section 13. Assignment of Rights to Support. By accepting
assistance for or on behalf of a child, a recipient is deemed to have
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made an assignment to the Cabinet for Human Resources of any
child support owed for the child not to exceed the amount of AFDC
payments made to the recipient.

Section 14. Assignment of Rights to Medical Support. By
accepting assistance for or on behalf of a child, a recipient is deemed
to have made an assignment to the Cabinst for Human Resources of
any medical support owed for the child not to exceed the amount of
medical assistance payments made on behalf of the recipient.

Section 15. Material Incorporated by Reference. (1) Forms
necessary for participation in the JOBS program are being incorporat-
ed effective October 1, 1890.

(2) Material incorporated by reference may be inspected and
copied at the Department for Social Insurance, 275 East Main Street,
Frankfort, Kentucky 40621, Office hours are 8 am. to 4:30 p.m.

MIKE ROBINSON, Commissioner.

LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: June 28, 1892
FILED WITH LRC: July 10, 1992 at 3 p.m.

STATEMENT OF EMERGENCY
907 KAR 1:.013E

. The regulation is being amended to redefine "available” HICAP
funds so as to allow additional funds to be reserved for use in other
parts of the Medicaid Program as envisioned by the budget act (HB
468). Also, a provision is being added to allow hospitals designated
as a primary referral resource for the provision of indigent care to be
paid using a negotiated rate. This action must be taken on an
emergency basis to implement these changes for the quarter ending
June 30, 1992, due to budgetary necessity. This emergency adminis-
trative regulation differs from the emergency administrative regulation
on the same subject matter that was filed on June 4, 1982, as
follows: A provision is being added to allow hospitals designated as
a primary referral resource for the provision of indigent care to be
paid using a negotiated rate. This emergency administrative regula-
tion shall be replaced by an ordinary administrative regulation filed
with the Regulations Compiler on or about July 1, 1892.

BRERETON C. JONES, Governor
LEONARD E. HELLER, Secretary

CABINET FOR HUMAN RESOURCES
Department for Medicaid Services

907 KAR 1:013E. Payments for hospital inpatient services. .

RELATES TO: KRS 205.520, 205.575, HB 468 part |.G. #52.b.2.

that are required to be incurred by efficiently and economically
operated hospitals to provide services in conformity with applicable
state and federal laws, regulations, and quality and safety standards.

Section 2. Establishment of Payment Rates. The policies,
methods, and standards to be used by the cabinet in setting payment
rates are specified in the cabinet's "Inpatient Hospital Reimbursement
Manual” revised July 1, 1992 [4984], which is incorporated by
reference in this administrative regulation. For any reimbursement
issue or area not specified in the manual, the cabinet shall apply the
Medicare standards and principles (excluding the Medicare inpatient
routine nursing salary differential). The Kentucky Medical Assistance
Program Inpatient Hospital Reimbursement Manual may be reviewed
during regular working hours of [{}8 a.m. to 4:30 p.m.[3] eastern time
in the Office of the Commissioner, Department for Medicaid Services,
275 East Main Street, Frankfort, Kentucky 40621. Copies may also
be obtained from that office upon payment of an appropriate fee
which shall not exceed approximate cost.

Section 3. General Description of the Payment System. (1){a) Use
of prospective rates. Each hospital shall be paid using a prospective
payment rate based on allowable Medicaid costs and Medicaid
inpatient days except as otherwise provided for in this section. The
prospective rate shall be all inclusive in that both routine and ancillary
cost shall be reimbursed through the rate. For universal rate years
prior to January 1, 1985 the prospective rate shall not be subject to
retroactive adjustment except to the extent that an audited cost report

" alters the basis for the prospective rate or the projected inflation index

utilized in setting the individual rate is different from actual inflation as
determined by the index being used. For universal rate years
beginning on or after January 1, 1985, the prospective rate shall not
be subject to retroactive adjustment except to the extent that facilities
with a rate based on unaudited data shall have their rate appropriately
revised for the rate year when the audited cost report is received from
the fiscal intermediary. However, total prospective payments shall not
exceed the total customary charges in the prospective year: Overpay-
ments shall be recouped by payment from the provider to the cabinet
of the amount of the overpayment, or alternatively, by the withholding
of the overpayment amount by the cabinet from future payments
otherwise due the provider.

{b) Effective with regard to payments for services provided on or
after July 1, 1992, an acute care hospital designated by the single
state agency as a primary referral resource for the provision of
indigent care shall be paida negotiated rate so long as the negotiated
rate is not less than the rate the hospital otherwise would be paid
using usual program policy nor more than the hospital’s usual and
customary charges. 1he negotiated rate shall be in lieu of the usual
basic rate, and the only additional payments that shall be made shall
be adjustments for services to_children under age six (6) (if the
hospital is a disproportionate share hospital) or age one (1) (if the
hospital is not a disproportionate share hospital), and any amounts

of the 1992 GA
STATUTORY AUTHORITY: KRS 194.050, HB 468 part I.G.

payable under HICAP or the disproportionate share minimum
adjustment amount it greater. If a designated hospital and the

#52.b.2. of the 1992 GA, 20 CFR 405.402 through 405.488, 42 CFR
440.10, 440.140, 447.250 through 447.280, 42 USC 13963, b, d, r-4

EFFECTIVE: July 10, 1992

NECESSITY AND FUNCTION: The Cabinet for Human Resourc-
es has responsibility to administer the program of Medical Assistance.
KRS 205.520 smpowers the cabinet, by administrative regulation, to
comply with any requirement that may be imposed, or opportunity
presented by federal law for the provision of medical assistance to
Kentucky's' indigent citizenry. KRS 205.575 provides for hospital
indigent care assurance program (HICAP) payments. This administra-
tive regulation sets forth the method for determining amounts payable
by the cabinet for hospital inpatient services.

Section 1. Acute Care Hospital, Rehabilitation Hospital and
Mental Hospital (Including Psychiatric Facility) inpatient Services. The
Department for Medicaid Services shall pay for inpatient hospital
services provided to eligible recipients of Medical Assistance through
the use of rates that are reasonable and adequate to meet the costs

Department for Medicaid Services fail to agree on a negotiated rate
the hospital shall be paid in_accordance with usual policies and

procedures.
{27 Use of a uniform rate year. A uniform rate year shall be set for

- all facilities, with the rate year established as January 1 through

December 31 of each year. The first uniform rate year for mental
hospitals shall be July 1, 1985 through June 30, 1986; however,
effective January 1, 1986 the mental hospital rate year shall be
reestablished and shall be January 1 through December 31 of each
year thereafter. Changes of rates throughout the rate year as'a result
of policy changes shall not change the rate year, although the facility
rates may change. Hospitals are not required to change their fiscal
years,

(8) Trending of cost reports. Allowable Medicaid cost as shown
in cost reports on file in the cabinet, both audited and unaudited, shall
be trended to the beginning of the rate year so as to update Medicaid
costs. When trending, capital costs and return on equity capital are
excluded. The trending factor to be used shall be the Data Resourc-
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es, Inc. rate of inflation for the period being trended.

(4) Indexing for inflation. After allowable costs have been trended
to the beginning of the rate year, an indexing factor shall be applied
so as to project inflationary cost in the uniform rate year. The
forecasting index currently in use is prepared by Data Resources, Inc.
This policy shall be effective August 3, 1985.

(5) Peer grouping. Acute care hospitals (but not including those
considered to be primarily rehabilitative in nature) shall be peer
grouped according to bed size. The peer groupings for the payment
system shall be: 0-50 beds, 51-100 beds, 101-200 beds, 201-400
beds, and 401 beds and up (except that the designated state
teaching hospitals affiliated with or a part of the University of
Kentucky and the University of Louisville shall not be included in the
array for facilities with 401 beds and up unless such facility's primary
characteristics are considered essentially the same as the peer
group’s, and the facility, although not a university teaching hospital as
such, is treated in such a manner as to recognize the presence of the
major pediatric teaching component existing outside the state
university hospitals). No facility in the 201-400 peer group shall have
its operational per diem reduced below that amount in effect in the
1982 rate year as a result of the establishment of a peer grouping of
401 beds and up. Mental hospitals shall not be peer grouped but shall
have a separate array of mental hospitals only. Rehabilitation
hospitals and acute care hospitals considered to be primarily
rehabilitative in nature shall not be peer grouped or arrayed.

(6) Use of a minimum occupancy factor. A minimum occupancy
factor shall be applied to capital costs attributable to the Medicaid
program. A sixty (60) percent occupancy factor shall apply to
hospitals with 100 or fewer beds. A seventy-five (75) percent
occupancy factor shall apply to facilities with 101 or more beds.
Capital costs are interest and depreciation related to plant and
equipment.

(7) Use of a reduced depreciation allowance. The allowable
amount for depreciation on building and fixtures (not including major
movable equipment) shall be sixty-five (65) percent of the reported
depreciation amount as shown in the hospital’s cost reports. The use

of a reduced depreciation allowance is not applicable with regard to

mental hospitals.

(8) Use of upper limits with regard to services provided on or after
July 1, 1991.

(a) The following upper limits and payment principles shall apply
to all hospitals (unless the hospital is paid using a negotiated rate)
with other limitations for disproportionate share hospitals shown in
paragraph (b) of this subsection.

1. For acute care hospitals, an upper fimit shall be established on
all costs (except Medicaid capital cost) at the weighted median per
diem cost for hospitals in each peer group, using the most recent
medicaid cost report available as of December 1 of each year. For
mental hospitals, an upper limit shall be established on all costs
(except Medicaid capital cost) at the weighted median per diem cost
for hospitals in the array. A mental hospital designated by the cabinet
as a primary referral and services resource for children in the custody
of the cabinet shall be exempt from the upper limit for the array and
shall be paid at actual projected cost with no year end settlement to
actual cost; the projected cost may be adjusted for usual cost of living
increases using the Data Resources, incorporated index. Upon being
set, the arrays and upper limits shall not be altered due to revisions
or corrections of data; however the arrays or upper limits may be
changed as a result of changes of agency policy. Hospitals participat-
ing in the Hospital Indigent Care Assurance Program (HICAP) shall
also receive, in addition to regular program payments, amounts which
are payable under HICAP. Effective with regard to payments for the
guarter ending June 30, 1992 and thereafter, the HICAP payments
shall be the product of the ratio of each hospital's Medicaid patient
days compared to total Medicaid patient days as applied to total
available HICAP funds (which are the amounts remaining, from the
hospital assessments paid, for distribution to hospitals after exclusion
of appropriate_amounts for [mirus] administrative expense, [held
harmiess—amounts,—and] the contingency reserve amount,__and
amounts reserved for other program needs in accordance with budget
commitments, obligations, and appropriations, and taking into

consideration available federal Medicaid matching funds and upper
limits on HICAP payments). The formula for determination of HICAP
payment amounts is shown in the Reimbursement Manual at Section
102D.(b)(2), (3), (4), and (5). [ j

No hospital participating in HICAP shall receive on an annual basis
less than five and one-quarter (5.25) percent of its operating costs, or

five (5) percent of its annual operating costs plus $100,0600, whichev-
er amount is greater. [

the-fund.] For hospitals which are disproportionate share hospitals the
limitations shown in paragraph (b) of this subsection and subsection
(9) of this section shall be applicable for HICAP payments. If a
hospital which is a nondisproportionate share hospital is determined
by the cabinet to be a nonparticipant in HICAP, the amounts
otherwise payable under HICAP to the hospital shall not be made.

2. For medically necessary hospital inpatient services provided to
infants under the age of one (1) with exceptionally high costs or fong
lengths of stay (defined as being those costs and days of stay which
for newborns are after thirty (30) days beyond the date of discharge
for the mother of the child and for all other infants are after thirty (30)
days from the date of admission), the payment rate shall be set at
110 percent of the per diem payment rate, without regard to length of
stay or number of admissions of the infants.

(b} The following upper limits and payment principles shall apply
to disproportionate share hospitals as defined in subsection (9) of this
section (unless the hospital is paid using a negotiated rate).

1. Acute care hospitals with Medicaid utilization of twenty (20)
percent or higher, and hospitals having twenty-five (25) percent or
more nursing days resulting from Medicaid covered deliveries as
compared to the total number of paid Medicaid days, shall have an
upper limit set at 120 percent of the weighted median per diem cost
for hospitals in the array. In addition to the per diem amount comput-
ed in this manner, the hospitals shall be paid (as appropriate)
additional amounts for services to children under age six (6) (as
shown in subsection (9)(b)2 of this section). The hospitals shall also
be entitled to amounts payable under HICAP (as shown in subsection
{9)(b)3 of this section) or the disproportionate share minimum adjust-
ment amount shown in subsection (9)(b}1 of this section if greater.

2. Designated state teaching hospitals and major affiliated
pediatric teaching hospitals (i.e., those affiliated with or a part of the
University of Kentucky and the University of Louisville) shall have an
upper limit set at 126 percent of the weighted median per diem cost
for all other hospitals of comparable size (401 beds and up). The
pediatric teaching hospitals shall also be paid, in addition to the
facilities’ base rate, an amount which is equal to two (2) percent of
the" base for each one (1) percent of Medicaid occupancy but this
amount shall not exceed the prospective reasonably determined
uncompensated Medicaid cost to the facility. In addition to the per
diem amount computed using the limits specified in this subpara-
graph, the hospitals shall be paid (as appropriate) additional amounts
for services to children under age six (6) (as shown in subsection
(9)(b)2 of this section). The hospitals shall also be entitled to amounts
payable under HICAP (as shown in subsection (9)(b)3 of this section)
or the disproportionate share minimum adjustment amount shown in
subsaction (9)(b)1 of this section if greater.

3. Mental hospitals with Medicaid utilization of thirty-five (35)
percent or higher shall have an upper limit set at 115 percent of the
weighted median per diem cost for hospitals in the array. The per
diem amount shall be computed using this upper limit or by using the
disproportionate share minimum payment amount shown in subsec-
tion (9)(b)1 of this section if doing so results in a higher per diem
amount.

4. All other disproportionate share acute care hospitals shall have
their upper limit set at the weighed median per diem of the cost for
hospitals in the array. In addition to the per diem amount computed
in this manner, the hospitals shall be paid (as appropriate) additional
amounts for services to children under age six (6) (as shown in
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subsection (9)(b)2 of this section). The hospitals shall also be entitled
to amounts payable under HICAP (as shown in subsection (9)(b)3 of
this section) or the disproportionate share minimum adjustment
amount shown in subsection (9)(b)1 of this section if greater.

(9) Disproportionate share hospitals. -

(a) Disproportionate share hospitals are those hospitals meeting
the criteria specified in 42 USC 1396r-4(b) and (d) and those

_hospitals which may not mest such criteria but meet the criteria
specified in 42 USC 1396r-4(d) and meet this additional criteria:

1. Acute care hospitals with Medicaid utilization of twenty (20)
percent or higher and mental hospitals with Medicaid utilization of
thirty-five (35) percent or higher; g

2.-Hospitals which are designated state teaching hospitals;

3. Hospitals which are designated major pediatric teaching
hospitals; ) ] :

4. Hospitals having twenty-five (25) percent or more nursery days
resulting from Medicaid covered deliveries as compared to the total
number of paid Medicaid days; and

5. Effective with regard to services provided on or after July 1,
1990, hospitals not meeting the additional criteria specified in
subparagraphs 1 through 4 of this paragraph but with Medicaid
utilization of one-half (1/2) of one (1) percent or higher. :

{b) The upper limit for payments for hospitals in Kentucky (unless
the hospital is paid on the basis of a negotiated rate} shall be set at
the lower of allowable Medicaid cost or the median of the facility array
of allowable cost with payment adjustments allowed for hospitals
deemed disproportionate share hospitals in accordance with' subsec-
tisns (8) .and (9) of this section. For compliance’ with 42 UsC
1396r-4(c), the minimum payment adjustment and actual payment
adjustment shall be computed in the following manner:

1. All hospitals determined to be disproportionate share hospitals

_ shall be entitled to a minimum payment adjustment equal to one (1)
dollar as an addition to the hospital payment rate computed using
usual upper limits; and for hospitals with Medicaid utilization in excess
of one (1) standard deviation above the mean Medicaid inpatient
utilization rate for hospitals receiving Medicaid payments in the state,
a further. payment adjustment which is equal to ten (10} cents for
each one (1) percent of Medicaid utilization in the hospital which is in
excess of utilization at the one (1) standard deviation level.

2. Effective with regard to medically necessary hospital inpatient
services provided by all Kentucky disproportionate share hospitals on
or after July 1, 1991 to children under the age of six (6) with excep-
tionally high costs or long lengths of stay (defined as being those
costs and days of stay which for newborns are after thirty (30) days
beyond the date of discharge for the mother of the child and for all
other children are after thirty (30) days from the date of admission),
the payment rate shall be set at 110 percent of the per diem payment
rate, without regard to length of stay or number of admissions of the
children.

3, Effective with regard to services provided on or after July 1,
1990 any hospital which is participating in the Hospital Indigent Care
Assurance Program (HICAP) shall recsive disproportionate share
payments under HICAP. HICAP assessments and payments are
described in 907 KAR 1:017, Hospital indigent care assurance

program. If a hospital is determined by the cabinet to be a nonpartici-

pant in the HICAP program, the hospital shall be entitled to the
minimum adjustment shown in subparagraph 1 of this paragraph.

(10) Operating costs shall not include professional (physician)
costs for purposes of establishing the median based upper limits.
Professional costs shall be trended separately.

(11) Hospitals whose general characteristics are not those of an
acute care or mental hospital (i.e., because they are rehabilitation
hospitals or acute care hospitals considered to be primarily rehabilita-
tive in nature) are not subject to the operating cost upper limits.

(12) Rate appeals. As specified in the Inpatient Hospital Reim-
bursement Manual, hospitals may request an adjustment to the
prospective rate with the submittal of supporting documentation. The
established appeal procedure allows a representative of the hospital
group to participate as a member of the rate review panel.

Section 4. Payments to Participating Out-of-state Hospitals. (1)

Effective with regard to services provided on or after July 1, 1990
participating out-of-state hospitals shall be reimbursed for covered
inpatient services rendered eligible Kentucky Medicaid recipients at
the rate of seventy-five (75) percent of usual and customary charges,
up to the in-state per diem upper limit for a comparable size hospital,
except as specified in subsection (2) of this section. )

(2) Etfective with regard to medically necessary hospital inpatient
services provided on or after July 1, 1991 to infants under the age of
one (1), and for children under the age of six (6) in disproportionate
share hospitals (determined in the same manner as for in-state
hospitals except that out-of-state hospitals are not included in facility
arrays), for days of stay which for newborns are after thirty (30) days
beyond the date of discharge for the mother of the child and for all
other children are after thirty (30) days from the date of admission,
participating out-of-state hospitals shall be paid at the rate of
eighty-five (85) percent of usual and customary actual billed charges
up to 110 percent of the per diem upper limit for the in-state peer
group for comparably sized hospitals in recognition of exceptionally
high costs and lengths of stay related to infants under the age of one
(1) and children under age six (6), without regard to length of stay or
number of admissions of the infants and children.

(3) Effective with regard to services provided on or after February
1, 1991, professional costs (i.e., physician fees) for all covered days
of stay shall be paid at seventy-five (75) percent of the usual and
customary charges of the provider.

ROY BUTLER, Commissioner

LEONARD E. HELLER, Sscretary )
APPROVED BY AGENCY: June 30, 1992
FILED WITH LRC: July 10, 1992 at 3 p.m.
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REGULATIONS AMENDED BY PROMULGATING AGENCY AND REVIEWING SUBCOMMITTEE

COMPILER'S NOTE: The following regulations were amended by the
promulgating agency and the Administrative Regulation Review
Subcommittee at the July 1-2, 1992 meeting unless otherwise noted.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(As Amended)

11 KAR 5:001. Definitions pertaining to Chapter 5 of Title 11
of the Kentucky Administrative Regulations.

RELATES TO: KRS 164.740 to 164,785

STATUTORY AUTHORITY: KRS 13A.100, 164.748(4), 1992 Acts
ch. 462 [ ; ~F43-p-

NECESSITY AND FUNCTION: The Kentucky Higher Education
Assistance Authority administers grant programs to provide student
financial assistance to students for attendance at Kentucky post-
secondary educational institutions. This regulation sets forth defini-
tions of terms common to multiple regulations in this chapter. By
defining the terms "Kentucky tuition grant' and "KHEAA grant’, the
substance of 11 KAR 5:010 is included in this regulation. Therefore,
this regulation repeals 11 KAR 5:010.

Section 1. Definitions. For purposes of Chapter 5 of Title 11 of the
Kentucky Administrative Regulations, the terms listed below shall
have the following meanings:

(1) "Academic year" means a period of time, usually eight (8) or
nine (9) months, during which a full-time student would normally be
expected to complete the equivalent of two (2) semesters, two (2)
trimesters, three (3) quarters, 900 clock hours, twenty-four (24)
semester hours, or thirty-six (36) quarter hours of instruction.

(2) The definition of "authority" is governed by KRS 164.740(1).

(8) The definition of "business school” is governed by KRS
164.740(3).

(4) "College access program” or "CAP" means the program of
student financial assistance grants authorized under HB 468 (1992
RS), Part |, F. 43, p. 47 to assist financially needy part-time and full-
time undergraduate students attending an educational institution.

(5) The definition of "college” is governed by KRS 164.740(4).

(6) "Educational expenses” means tuition and fees, books and
supplies, room and board or reasonable living expenses, reasonable
miscellaneous personal expenses, and reasonable transportation
costs for the academic period of the grant application.

(7) "Educational institution” means a participating institution
located in Kentucky which:

(a) Offers an eligible program of study;

(b} Enrolls as regular students only persons having either a
certificate of graduation from a school providing secondary education
or the recognized equivalent of such a certificate, or persons who are
beyond the age of compulsory school attendance in the Common-
wealth of Kentucky and have the ability to bensefit from the training
offered by the institution; and

(c) For purposes of the college access program a business
school, college, school of nursing or vocational school, and meets the
requirements of the federal act; or

(d) For purposes of the Kentucky tuition grant program, a private,
nonprofit college whose institutional programs are not comprised

. solely of sectarian instruction.

(8) The term "eligible noncitizen" means an individual who is
either:

(a) A U.S. national;

{b) A U.S. permanent resident with an Alien Registration Receipt
Card (1-151 or 1-551);

(c) A person with a Departure Record (I-94) from the U.S.
Immigration and Naturalization Service showing any one (1) of the
following designations:

1. "Refugee”;

2. "Asylum granted";

3. "Indefinite parole" and/or "humanitarian parole”;

4. "Cuban-Haitian entrant",

Students who are in the U.S. on an F1 or F2 student visa only or
a J1 or J2 exchange visitor visa only or a G series visa only are not
eligible for KHEAA grant assistance.

(9) "Eligible program of study" means an undergraduate program
offered by an educational institution which:

(a) Is of at least two (2) academic years duration; and

(b) Leads to a degree in a field other than theology, divinity or
religious education at the institution at which the student is enrolled.

(10) The term “expected family contribution” means.the amount
that a student and his family are expected to contribute toward the
cost of the student’s education determined by applying congressional
methodology set forth in Title IV, Part F of the federal act to the
information that the student and his family provided on the applica-
tion.

(11) The definition of "federal act" is governed by KRS 164.740
(©). ,

(12) "Full-time student” means a student who is carrying a full-
time academic workload, other than by correspondence, measured in
terms of.

(a) Course work or other required activities as determined by the
institution in which the student is enrolled, including any combination
of courses, work’experience, research or special studies which the
institution requires of the student to consider him as being engaged
in full-time study, and which amounts to the equivalent of a minimum
of twelve (12) semester hours or twelve (12) quarter hours per
academic term for institutions utilizing trimesters, semesters, or
quarter hour system, or which consists of a program requiring the
minimum of twenty-five (25) ¢lock hours per week for those institu-
tions that do not utilize such systems; and

(b) The tuition and fees customary for full-time study at that
institution. ) :

(13) The definition of "grant" is governed by KRS 164.740(10).

(14) "Kentucky tuition grant” or "KTG" means the program of
student financial assistance grants authorized by KRS 164.780 and
164.785 for residents of Kentucky who bear the major costs of
attending an educational institution. and who demonstrate financial
need.

(15) "KHEAA grant” means awards of student financial assistance
grants under the college access program or the Kentucky tuition grant
program or a combination of the two (2).

(16) "KHEAA grant limit" means an aggregate limitation on
KHEAA grant awards to an individual, measured in terms of the
number of semesters during which a KHEAA grant is disbursed to a
full-ime student and not fully refunded. The limit is depleted by one
(1) semester;

(a) For any KHEAA grant disbursed to a full-time student in a
semester,; or

(b) By a CAP grant recipient enrolled less than full time, who
receives the cumulative equivalent amount of CAP grant that would
have been recsived by a full-time CAP grant recipient using the then
current maximum CAP grant.

(17) "KHEAA grant program officer” or "KGPO" means the official
designated on the administrative agreement, pursuant to KRS
164.748(5), to serve as the educational institution’s on-campus agent
to certify all institutional transactions and activities with respect to the
authority’s grant programs.

(18) "Overaward" means receipt of financial assistance from all
sources in excess of a student’'s need determined in accordance with
11 KAR 5:120 through 5:145,

(18) "Resident of Kentucky" or "resident" means a person who is
classified as an in-state student in accordance with criteria set forth
in the "Residency Classification Policy" at 13 KAR 2:040[-as-adepted
and m-time-to-time-amen he-CouncilenMiahe 1.
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(20) "Total cost of education” for an academic year means an
amount determined for each applicant by the following formula:
normal tuition and fees charged by the institution chosen by the
applicant, plus maximum board contract amount, plus minimum room
contract amount.

Section 2. 11 KAR 5:010, Authority, purpose, name of grant
programs, is hereby repealed.

WAYNE STRATTON, Chairman -
APPROVED BY AGENCY: April 28, 1992
FILED WITH LRC: May 8, 1992 at 3 p.m.

KENTUCKY HIGHER EDUCATION
' ASSISTANCE AUTHORITY
(As Amended)

11 KAR 5:130. Student application.

RELATES TO: KRS 164.744(2) to 164.753(4) [164-740—te

464-764), 164.780, 164.785
. STATUTORY AUTHORITY: KRS 13A.100, 164.748(4) ,

NECESSITY AND FUNCTION: The Kentucky Higher Education
Assistance Authority administers grant programs to provide financial
assistance to students to attend Kentucky educational institutions.
This regulation prescribes the form to be used by students to apply
for and establish financial need for KHEAA grant programs. This
amendment is necessary to reflect the application form for KHEAA
[state] grants for use in 1992-93 [1884-92] and subsequent years and
to delete common definitions now being placed in_a separate
regulation. The provisions of this regulation substantially duplicate 11
KAR 11:020. Therefore, an amendment to this regulation repeals 11

KAR 11:020. |;

Section 1. [2] In order to receive KHEAA grants [pregram
benefits], the 1992-1993 Kentucky Financial Aid Form incorporated
herein by reference, for the pertinent academic year, shall be
completed and submitted in accordance with the instructions provided
by the authority. The application and instructions are available from

the authority atits office at 1050 U.S. 127 South, Suite 102, Frankfort,
Kentucky, Monday through Friday, 8 a.m. to 4:30 p.m. An applicant
shall indicate the choice of an educational institution on the applica-
tion to be considered for the KHEAA grant. The educational institution
listed first shall be used in the determination of a KHEAA grant
program award.

Section 2. [8:] If the student provides written notification of change
of first choice educational institution, on or before August 1 or
December 1, prior to the commencement of the respective fall or
spring semester for which a KHEAA grant is sought, grant program
eligibility shall be redetermined and award determination shall be
recomputed by the authority based upon the new choice of education-
al institution. if the student changes his or her choice of educational
institution after those dates, any KHEAA grant award for the succeed-
ing academic term shall be revoked, and grant program eligibility shall
be recomputed and depend upon the availability of funds.

Section 3. 11 KAR 11:020, Student application, is hereby

 repealed.

WAYNE STRATTON, Chairman ‘
APPROVED BY AGENCY: April 28, 1962
FILED WITH LRC: May 8, 1982 at 3 p.m.

DEPARTMENT OF PERSONNEL
(As Amended)

101 KAR 2:046. Applications, qualifications and exami-
nations. '

RELATES TO: KRS 18A.030, 18A.110, 18A.120

STATUTORY AUTHORITY: KRS Chapter 13A,
18A.110, 18A.150

NECESSITY AND FUNCTION: KRS 18A.110 requires the
Commissioner of Personnel to promulgate comprehensive administra-
tive regulations, consistent with the provisions of KRS Chapter 18A,
which govern open competitive exams to test the relative fitness of

18A.030,

‘applicants and for the rejection of candidates or eligibles who fail to

meet reasonable requirements of the commissioner. This regulation
is necessary to implement these statutory requirements and to assure
uniformity in administering exams.

Section 1. Notices of Examinations. Examinations for entrance to
the classified service shall be conducted on an open-competitive’

“basis. For those job classifications in which there is expected to be

a considerable and recurring need of eligibles, the commissioner shall
establish a recruitment program which shall be both positive and
continuous. Under such plan, applications may be accepted at any
time and examinations held whenever and wherever the commission-
er deems it desirable for the service. For those job classifications for
which continuous recruitment is not needed, special announcements
will be used. Eligibles will be listed in rank order of score irrespective
of date on which the examination was taken. Notice of examinations
shall be announced publicly fifteen (15) days prior to opening and
may be distributed to public officials, employment service offices,
newspapers, radio stations, educational institutions, professional and
vocational societies, other media and such other individuals and
organizations as the commissioner may deem expedient. The public
notice of examination shall specify the title and minimum salary of the

job classifications; the minimum qualifications required; the final date

on which application will be received; the relative weights to be
assigned to different parts of the examination; and all pertinent
information and requirements.

Section 2. Minimum Qualifications for Filing. Open-competitive
examinations shall be open to all applicants who meet the standards
or requirements fixed by the commissioner with regard to education,
experience, age, physical condition, and such other factors as may be
held to relate to the ability of the candidate to perform with reasonable
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efficiency the essential functions [duties] of the position,

Section 3. Filing Applications. (1) All applications shall be made
on forms prescribed by the commissioner. Such application may
require information concerning personal characteristics, education,
experience, references, and other pertinent information. When the
nature of the work is such that age limits are necessary, the commis-
sioner after consultation with the appointing authority may approve
the age limits, which shall be stated in the examination announce-
ment. All applications shall be signed and the truth of the statements
contained therein certified by such signatures. Applicants must meet
the minimum qualifications specified in announcements as to
education and experience, but in no case shall admittance to the
examinations constitute assurance of a passing grads.

(2) For those job classifications for which there is to be continu-
ous recruitment, a statement shall be included in the announcement
to the effect that applications will be received until further notice.

(3) For those job classifications for which continuous recruitment
is not needed, special announcement bulletins will be used. Appli-
cants shall have fifteen (15) calendar days to apply for these special
openings. The applications will be processed and those applicants
who meet the minimum requirements will be notified of the testing
dates.

Section 4. Advance Examinations. Any applicant who does not
meet minimum requirements as to education but who will meet these
requirements as a result of the completion of further educational work
which he has scheduled for the six (6) months following the date of
receipt of application, may be allowed to take the examination at the
discretion of the commissioner. An applicant taking the examination
under this provision shall have his or her name entered on the
register up to thirty (30) days prior to completing the educational
requirements,

Section 5. Character of Examinations. Examinations shall be
practical in nature, constructed to reveal the capacity of the candidate
for the particular job classification for which he is competing and his
general background and related knowledge, and shall be rated
impartially. The commissioner may use a rating of education and
experience and any test of capacity, knowledge, manual skill,
character, personal traits, or physical fitness which in his judgment
serves the need to discover the relative fitness of applicants.

Section 6. Conduct of Examinations. (1) Examinations shall be
conducted in as many places in the Commonwealth as are found
convenient for applicants and practicable for administration. Reason-
able accommodation in testing will be provided upon timely
request and receipt of verification if required.

(2) The commissioner may designate monitors in various parts of
the Commonwealth to take charge locally of examinations under
instructions prescribed by him, provide for the compensation of such
monitors, and make arrangements for the use of public buildings in
which to conduct the examinations. ]

(3) Retest procedures. .

(a) For open continuous testing an applicant may be admitted to
the same exam or its alternate no more than two (2) times within a
regular workweek.

(b) For open continuous testing an applicant shall not be
permitted to take the same exam or its alternate more than twelve
(12) times in a twelve (12) month period beginning with the original
date such test is taken.

(c) Retest procedures for examinations listed on special an-
nouncements shall be stated on the bulletin.

(d) An eligible who is removed from a register, who fails to make
himself available to an appointing authority for consideration or who
declines appointment by an appointing authority shall not be allowed
to retest for the job class from which removed for six (6) months from
the date of removal unless he has been restored for reasons
satisfactory to the commissioner or in accordance with the decision
of the board on appeal. :

Section 7. Rating Examinations. The commissioner shall
determine the rating or standing of applicants on the register for all
examinations. Such final rating shall be based upon a weighted
average of the various parts of the total examination. All applicants for
the same job classification shall be accorded uniform and equal
treatment in all phases of the examination procedure.

Section 8. Rating Education and Experience. (1) When the rating
of education and experience forms a part of the total examination, the
commissioner shall determine a procedure for the evaluation of the
education and experience qualifications of the applicants. The formula
used in appraisal shall give due regard to recency and quality as well
as quantity of experience and the pertinency of the education.

(2) The commissioner shall investigate the candidate’s education-
al record form. The commissioner may investigate the candidate’s
work history. If the results of this investigation bring out information
affecting the rating of education and experience, the commissioner
may rate the candidate accordingly or make the necessary revision
of the rating and so notify the candidate.

() When the knowledges, skills and abilities for a job classifica-
tion are those which cannot best be measured by written, perfor-
mance, or training and experience examination the commissioner may
determine the selection method for the classification to be qualifying.
When a classification is determined to be qualifying the commissioner
shall notify the Personnel Board of the classification and the minimum
requirements. The commissioner shall maintain a list of those classifi-
cations which are qualifying along with the minimum requirements for
each for public review.

Saction 9. Oral Examinations. When an oral examination forms
a part of the total examination for a position, the commissioner shall
appoint one (1) or more oral examination panels as needed. An oral
examination panel shall consist of three (3) or more members who
shall be known to be interested in the improvement of public
administration and in the selection of efficient government personnel
of whom one (1) shall be technically familiar with the character of
work in the position for which the applicants will be examined.
Whenever practicable, all candidates for the same job classification
who qualify for the oral examination shall be rated by the same oral
examination panel. A member of an oral examination pane! shall’
disclose each instance in which he knows the applicant personally
and may refrain from rating such applicant.

Section 10. Notice of Examination Results. Each competitor shall
be notified of his final rating as soon as the rating of the examination
has been completed. Eligibles shall be entitled to information
concerning their relative position on the register upon request and
presentation of proper identification.

Section 11. Adjustment of Erors. An error in the rating of an
examination, if called to the attention of the commissioner within thirty
(30) days after receipt by the applicant of the notice of examination
results shall be corrected by the commissioner provided, however,
that such corrections shall not invalidate any certification and
appointment previously made.

Section 12. Examination Records. The commissioner shall be
responsible for the maintenance of all records pertinent to examina-
tion programs. Applications and other necessary examination records
shall be kept during the life of the register.

SHIRLEY J. CLARK, Commissioner
BRERETON C. JONES, Governor
APPROVED BY AGENCY: May 12, 1992
FILED WITH LRC: May 15, 1992 at 11 a.m.
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TOURISM CABINET
Department of Fish and Wildlife Resources
(As Amended)

301 KAR 3:022. License, tag, permit, and stamp fees.

RELATES TO: KRS 150.175, 150.180, 150.190, 150.200,
150.225, 150.235, 150.240, 150.280, 150.290, 150.485, 150.525,
150.603, 150.520, 150.630, 150.660, 150.670, 150.890

STATUTORY AUTHORITY: KRS 13A.350, 150.015, 150.021,
150.170, 150.175, 150.180, 150.190, 150.225, 150.240, 150.280,
150.485, 150.525, 150.603, 150.620, 150.660, 150.670

NECESSITY AND FUNGTION: The commissioner, with the
concurrence of the Fish and Wildlife Resources Commission, finds it
necessary to establish the fee schedule in this regulation to generate
the necessary funds to finance programs to protect, manage, and
conserve the fish and wildlife resources of the state so a permanent
and continued supply will be maintained for the benefit of present and
future generations.

Section 1. Licenses, tags, permits and stamps listed in this
section shall be valid from March 1 through the last day of February
the following year.

(1) Sport fishing licenses:

Statewide fishing license {resident): $12.50

Statewide fishing license (nonresident): $30.00

Joint statewide fishing license (resident). $22.50

Trout stamp (resident or nonresident); $5.00

(2) Commercial fishing licenses:

Commercial fishing license (resident) plus ten (10) resident com-
mercial gear tags: $100.00

Commercial fishing license (nonresident) plus ten (10) nonresi-
dent commercial gear tags: $500.00

(3) Commercial fishing gear tags (not to be sold singly):

Commercial fishing gear tags (resident) block of 10 tags: $10.00

Commercial fishing gear tags (nonresident) block of 10 tags:
$75.00 )

(4) Hunting licenses:

Statewide hunting license (resident): $12.50

Statewide hunting license (nonresident). $95.00

Statewide junior hunting license (resident or nonresident): $6.25

{5) Combination hunting and fishing license (resident): $20.00
(6) Trapping licenses:

Trapping license (resident): $15.00

Trapping license (resident landowner/tenant): $7.50

Trapping license (nonresident): $115.00

(7) Big game permits: _

Big game permit, deer (resident or nonresident): $21.00

Junior big game permit, deer (resident or nonresident): $12.50. -

Big game permit, turkey (resident or nonresident): $17.50

Section 2. Licenses, tags, permits, and stamps listed in this
section shall be valid for the calendar year in which they are issued.

(1) Live fish and bait dealer’s licenses:

Live fish and bait dealer’s license (resident): $30.00

Live fish and bait dealer's license (nonresident). $60.00

(2) Commercial mussel licenses:

Musseling license (resident): $300.00

Musseling license (nonresident): $1500.00

Mussel buyer's license (resident): $500.00

Mussel buyer's license (nonresident): $1500.00

(3) Commercial taxidermist license: $100.00

(4) Commercial guide licenses:

Commercial guide license {resident): $100.50

Commercial guide license (nonresident): $250.00

(5) Fur dealer's licenses:

Fur processor's license (resident): $150.00

Fur buyer's license (resident): $50.00

Fur buyer's license (nonresident): $230.00

(6) Nonresident hunting preserve license: $10.00

(7) Shooting preserve permit: $100.00

(8) Commercial fox hound training enclosure permit: $250.00

{9) Collecting permits:

Educational wildlife collecting permit: $10.00

Scientific wildlife collecting permit: $200.00

{10) Food permits:

Food permit for selling bobwhite quail from propagation farms
only: $150.00

Retail food permit for propagated quail: $5.00

(11) Pay lake license:

First two (2) acres or less: $100.00

Per additional acre or part of acre: $20.00

(12) Bird dog training device permit: $10.00

Section 3. Licenses, tags, permits and stamps listed in this
section shall be valid for one (1) year from the date of issue:

(1) Pet and propagation permits:

Commercial wildlife pet and propagation permit: $200.00

Fishery pet permit: $10.00

Commercial fish propagation permit: $100.00

(2) Fish transportation permit: $25.00

Section 4. Licenses, tags, permits and stamps listed in this
section shall be valid for three (3) years from the date of issue.

(1) Falconry permit: $45.00

(2) Noncommercial wildlife pet and propagation permit; $75.00

Section 5. Licenses, tags, permits and stamps listed in this
section shall be valid for the date or dates specified on each.

(1) Short-term nonresident licenses:

Three (3) day fishing license: $12.50

Fifteen (15) day fishing license: $20.00

Five (5) day hunting license (not valid for big game): $27.50

Three (3) day fur bearer's license: $40.00

(2) Wildlife transportation permit: $25.00

(3) Special commercial fishing permit: $500.00

(4) Commercial waterfowl shooting area permit: $100.00

{5) Shoot to retrieve field trial permits:

Per trial (maximum four (4) days): $50.00

Single day: $15.00

Section 6. Licenses, tags, permits and stamps listed in this
section shall be valid on a per unit basis as specified.

(1) Bird bands (each): $.25

(2) Ballard waterfowl hunt (per person, per day): $15.00

{3) Horse stall rental (per space, per day): $2.00

(4) Dog kennel rental (per dog, per day): $.50

(5) Conservation education camp fee: $60.00

Section 7. Except for scientific or educational collecting permits
as specified in 301 KAR 4:070 the licenses, tags, permits and stamps
authorized by this regulation shall notbe changed, altered, or defaced
in any manner. All licenses, tags, permits and stamps are nontrans-
ferable. )

Section 8. These fees shall apply to all licenses, tags, permits
and stamps issued with an effective beginning date on or after
January 1, 1993,

Section 9. 301 KAR 3:021, Hunting and fishing license fees, shall
be repealed on March 1, 1993.

DON R. McCORMICK, Commissioner

DAVID H. GODBY, Chairman

BRENDA FRANK, Acting Secretary
APPROVED BY AGENCY: December 12, 1991
FILED WITH LRC: May 14, 1992 at9 am.
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EDUCATION AND HUMANITIES CABINET
Department of Education
Office of School Administration and Finance
(As Amended)

702 KAR 1:035. Group heslth and life insurance.

RELATES TO: KRS [18A:205-18A-225.] [166-034;] 161.158
STATUTORY AUTHORITY: KRS 156.070, 161,159

NECESSITY' AND FUNCTION: [KRS-166.031—requiros—that

osHbmitted &

December—30,—1980:] KRS 18A.205 and 18A.225 authorize the
purchase of group life and health insurance for state employees; and
KRS 161.158 authorizes local boards of education to administer

group insurance coverage for its employees. This regulation provides -

the basis for Depariment of Education administration of the group
health and life insurance programs for certificated and noncertified
employess of local boards of education and interlocal educational
cooperatives.

Section 1. The following definitions shall apply to this
administrative regulation:

1) "Regular, full-time, noncertified employee" means an
employee having the expectation thal he is to be emploved for
the full school term (or the remainder of the school term) as
defined in KRS 158,070, and whose assignments Ffeo uire a
minimum of eighty (80) hours per school month as defined in
KRS 158.060.

2) "Regular, full-time, ceriified employee” means an employ-
ee with the expectation that he is to perform duties for the full
school term {or the remainder of the school term) as defined in
KRS 158.070 but in no instance shall such employvment re uire

e DD IS 1ANCe Shall such employment require
less than seventy (70) percent of the school day or school month
as defined in KRS 158.050.

3) "interlocal educational cooperative” means two (2 oy
more local boards of education governed by an interiocal
cooperation agreement described by KRS 65.210 through 65.300
and formed to make educational programs and services more

efficiently and effectively available to boards of educaiion on a

multidistrict basis.

Section 2. [+] Group health coverage shall consist of a single
contract or the single contract dollar equivalent applied to any
alternate plans of coverage contained in the master contracts
between the Commonwasalth and the carriers.

Section 3.[2] Group life insurance coverage shall consist of
benefit amounts as spacified in the master contract between the
Commonwealth and the carier,

Section 4, [3:] For the purposes of administration of the group

health and life insurance programs for local board employees, the

following shall apply:
[(-A-regular—tu

(1) [4)] Regular full-time certified and noncertified employees
shall be ineligible for state contribution for health and life insurance
premiums if on leave without pay from the local educational agency
or_interlocal cooperative. Leave without pay shall include unpaid
leave, unpaid sick leave, unpaid educational leave and unpaid leave
while receiving Workers’ Compensation benefits. Unpaid leave is
defined as beginning the first day of the month following an employ-
ee’s last paid working day.

(2) [{8}] An employee on leave without pay shall not be eligible
for state contribution for health and life premiums until the employee
has actively retumed to work from leave.

Section 5. [4]] Each local board of education or interlocal
educational cooperative shall provide to the Department of Education
accurate employment data on covered employees on a month-to-
month basis on such forms and such detail as may be specified by
the chief state school officer,

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adoption
by the State Board for Elementary and Secondary Education, as
required by KRS 156.070(4).

THOMAS C. BOYSEN, Commissioner

JOSEPH W. KELLY, Chairman
APPROVED BY AGENCY: May 12, 1991
FILED WITH LRC: May 15, 1991 at 10 a.m.

EDUCATION AND HUMANITIES CABINET
Department of Education
Office of District Support Services
(As Amended)

702 KAR 7:050. Attendance; resident, nonresident.

RELATES TO: KRS [486.03%] 157.320, 167.360, 158.030,
158.240, 169.035, 161.200

STATUTORY AUTHORITY: KRS 156.070, 157.320, 158.070

NECESSITY AND FUNCTION: [ : i

........

O Q

Besember30-1090:] KRS 157.320 defines average daily attendance
of pupils for funding purposes under the Support Educational
Excellence in Kentucky Program; KRS 157.360 bases state funding
upon average daily attendance; KRS 158.030 defines the minimum
age for school attendance; KRS 158.240 and 159.035 define
attendance credit for moral instruction and 4-H activities; and KRS
161.200 requires attendance records to be kept by teachers.
Regulations are necessary to assure uniformity in recording atten-
dance of all pupils in the schools of Kentucky.

Section 1. The word "pupil" as the basis for average daily
attendance as provided for in Kentucky Revised Statutes and for all
other uses in the public schoo! system shall mean all persons who
are- in attendance at schoo! between the ages of five (5) and
twenty-one (21) years. Any pupil who meets requirements of KRS
158.030 for entering school shall be considered five (5) years of age
for attendance purposes.

Section 2. (1) Daily attendance: average daily attendance for
educational funding. The daily attendance of pupils shall be deter-
mined by checking their attendance at least twice per day. Schools,
grades, or homerooms may designate the most appropriate time to
check attendance, but recording shall be such that half-day or all day
attendance is recorded as defined in Section 3 of this regulation. A
pupil may be counted in attendance, while not physically present in
the classroom if;
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(a) The pupil is absent as a participant in a school activity which
has been authorized by the local board of education and which is a
definite part of the instructional program of the school; or

{b) The pupil is absent as a participant in an activity as provided
in either KRS 158.240 or KRS 159.035. Pupils shall not be counted
in attendance for determining average daily attendance when they are
spectators at school activities.

(2) Daily attendance: recognition purposes. Individual schools,
grades, or homercoms shall be permitted to grant attendance awards,
based upon a pupil’s attendance in school for less than full days. A
pupil who is in attendance for at least one (1) instructional period may
be deemed present for the day for attendance award and recognition
purposes.

Section 3. (1) Pupils shall not be counted in attendance unless
they are physically present in the school. They shall be counted
absent although such absence is due to factors beyond their control
such as inclement weather or failure of the transportation system to
operate.

(2) Occasional absences shall be reported in increments of
one-half (1/2) day. Notwithstanding the provisions of Section 2 of this
regulation, a pupil who is absent for at least two (2) consecutive
instruction periods in any regularly scheduled day shall be consid-
ered, and recorded, absent for one-half (1/2) day. A pupil who is
absent for at least five (5) consecutive instructional periods in a
regularly scheduled day shall be considered, and recorded, absent for
the full day. In the event a school regularly schedules more than
seven (7) periods per day, one-half (1/2) or all day absence shall be
recorded based upon three (3) and six (6) consecutive instructional
periods absence, respectively.

(3) Absences on a regular basis for one {1) or more periods for
the majority of the days in a school month shail be reported on a
period basis. Districts shall not vary the schedule of students during
the school month in order to circumvent the intent of this subsection.

Section 4. (1) Pupils enrolled in both a public common school and
a nonpublic school under a dual enroliment plan shall be counted in
attendance for average daily attendance [ABA] purposes for the
time they are in attendance at the public school under straight
shared-time.

(2) "Straight shared-time" is defined as an arrangement whereby
a child regularly or concurrently attends a public common school
part-time and a nonpublic school part-time pursuing part of his
education under the direction and control of the public common
schoo! and the remaining under the direction of the nonpublic school.

Section 5. Pupils enrolled in a public common school who [erd]
attend the public common school one-half (1/2) day and who attend
the remainder of the school day in a state vocational technical schaol
or an area vocational education center shall be counted in full-time
attendance at the public common school.

Section 6. If a local district under the provisions of KRS 157.360,
enrolls handicapped children in a private school or agency approved
by the State Board for Elementary and Secondary Education upon the
recommendation of the Office of Education for Exceptional Children,
the private school or agency shall certify the attendance of these
children to the Department of Education at the close of the secand
school month and at the close of the school year. This attendance
shall be counted in a public schaol designated by the local district.

Section 7. No pupil shall be allowed to make up absences for the
purpose of counting such make-up activities in computing average
daily attendance.

Section 8. (1) A copy of the written agreement local boards of
education execute for average daily attendance of nonresident pupils
as provided by KRS 157.350(4) [,

- ] shall be submitted to the State
Department of Education prior to November 1 [46] of each year.

Names of nonresident pupils, whose attendance is_covered by the
agreement, shall be listed on the back of the agreemerit on file in the
office of the local board of education and also on the back of the copy
of the agreement filed with the State Department of Education.

(2) An attendance report (Growth Factor Report) for the first two
(2) months of the current school year as required by KRS 157.360(8)
shall be submitted to the State Department of Education prior to
November 1 of each year. The Growth Factor Report shall contain
number of days taught, transportation data for months one (1) and
two (2) separately, the aggregate attendance for the two (2) months,
and the aggregate membership for the two (2) months. Kindergarten
data shall be reported for full-time equivalent days. Until such time as
the primary school program, as required by KRS 156.160(1a) and
KRS 158.030, is fully implemented, all attendance and Growth Factor
Report data shall be reported by school and by grade [Names—of

(3) Changes may be made in the original nonresident pupil
agreement, up to the close of the school year, to include only the
nonresident pupils enrolling after the close of the second school
month. A copy of the amended agreement shall be on file in the office
of the local board of education and a copy of the amendment shall
be submitted to the State Department of Education along with the
focal superintendent's annual statistical report, no later than June 30
of the current school year.

(4) In the event local boards of education fail to enter into a
written agreement for nonresident pupils as outlined in subsections
(1) and (2) of this section, the local board of education educating the
nonresident pupils shall not receive attendance credit for these
nonresident pupils.

(5) Directors of pupil personnel in each local district shali certify
student membership, as reported to the Department of Education on
the school data form, of each school as of the end of the first month
of school. They shall also certify, on a supplement to the school data
form, reported average daily attendance for the first school month.
The school data form, as revised April 1992, is incorporated herein by
reforence. Such document may be inspected and copied at the
Division of Technology Integration, Department of Education, 16th
Floor, Capital Plaza Tower, 8 am. to 4:30 pm, Monday through
Friday. The supplement to the school data form shall report average
daily attendance by school and by grade.

Section 9. The teacher's register of daily attendance or reason-
able facsimile recommended by the chief state school officer and
approved by the State Board for Elementary and Secondary Educa-
tion shall be the original source of attendance data for all pupils
enrolied in the public elementary and secondary schools of the
Commonwealth of Kentucky and shall be maintained in accordance
with the instructions which are prepared and distributed by the State
Department of Education.

Section 10. If a local board of education elects to follow the
provisions of KRS 161.200(2) for keeping and reporting pupil
attendance, the board shall submit a written plan to the chief state
school officer for approval. A copy of the approved pian shall be on
file in each public school.

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adoption
by the State Board for Elementary and Secondary Education, as
required by KRS 156.070(4).

THOMAS C. BOYSEN, Commissioner
JOSEPH W. KELLY, Chairman

APPROVED BY AGENCY: May 12, 1991
FILED WITH LRC: May 15, 1991 at 10 a.m.
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EDUCATION AND HUMANITIES CABINET
Department of Education
Office of Learning Programs Development
(As Amended)

704 KAR 3:035. Annual professional development plan.

RELATES TO: KRS 156.095, 156.0951, 158.070

STATUTORY AUTHORITY: KRS 156.070, 156.095, 158.070

NECESSITY AND FUNCTION: KRS 156.095 and 156.0951
authorize the State Board for Elementary and Secondary Education
to establish, direct, and maintain a statewide program of professional
development training, with the relevant purpose of such a program
being the improvement of instruction in the public schools, and
mandate local school district consortia for professional development
purposes; and KRS 158.070 requires the state board to adopt
regulations setting forth guidelines and procedures to be followad for
the approval of the four (4) days of the minimum school term which
are mandated to be utilized by each local school district for profes-
sional development activities for the professional staff. This regulation
implements these duties and powers by interpreting of what profes-
sional development consists and by requiring each local district and
[ef] consortium of districts to have approved annually a master
professional development plan by which itis to be guided in providing
suitable professional development training programs and in requiring
all instructional leaders to participate in the statewide training program
implemented under KRS 156.101.

Section 1. Definitions. The following definitions shall apply to
this administrative requlation:

(1) "Professional development” means any training of
cerlified personnel to assist them in acquiring the knowledge
and skills needed to assist them in acquiring the knowledge and
skills needed for instructional improvement.

2) "KERA" means the Kentucky Education Reform Act.

{(3) "Components of KERA” means: [Prefessionaldevelopment

(a) | {1] Preschool program:
2)

(b) Primary program;

{¢) [£3}] Kentucky's learning goals, valued outcomes, and the
noncognitive school goals;

(d) [¢4)] Research-based instructional strategies:

(e)_[£6)] Development of school curricula aligned with KERA
learning goals, the valued outcomes, and the noncognitive school
goals;

(1) [{&}] Education technology:

{A)] Learning and assessment for diverse populations:
(h) [8}] School-based decision making; and
(i) [(9}] Leadership developbment.

Section 2, Substance of iraining programs for professional
development, The data, skills, and concepls comprising the
subsiance ofthe training programs for professional development
shall be delermined by identified needs relatod to the compo-
nentis of KERA.

Section 3, [2]. Each focal district board of education shall have on
file with the State Department of Education an approved master
professional development plan. The plan shall include the following
components:

(1) Name of local school district;

(2) Name of professional development coordinator;

(8) Names of local school district's professional development
committee, which shall be a representative body of all role groups
[areas] or levels of -educational personne! within the local school

district;

(4) Description of planning process:

(8) [¢4)] Description of needs assessment, including a brief
description of procedures implemented to determine how the district's -
professional development needs were assessed and the results of the
assessment;

(6) [¢6)] Statement of district’s instructional improvernent goal(s),
which shall be based on identified needs and which shall include but
shall not be limited to the completion of the requisite training hours by
afl instructional leaders, as defined by KRS 156.101, regardless of the
date of initial certification of the instructional leaders. The training
hours for instructional leaders may be completed as a part of the
statewide program, either during the regular school term or during the
summer;

(7) [t6)] Statement of district's professional development objec-
tives, which shall provide direction for education personnel in the
attainment of the district's instructional improvement goals and shall
include but shall not be limited to the completion of the above-defined
requisite training hours for all instructional leaders;

(8) 7] A description [listing] of specific professional development
s o iustification ot ivitios-witt

sessions/experiences [asti

and

(9) [¢8)] Description of evaluation, including:

(a) A summary of how professional development sessions/experi-
ences [pregrams] implemented and operated by individual local
school districts shall be evaluated; and

(b) A summary of how the implementation of the master profes-
sional development plan shall be evaluated.

Section 4. [3:] (1) [Pus ;] The [prelimi-
nary] professional development plan shall address any local district
instructional improvement or training needs that are in accordance

with the components of KERA [randated-arcaslisted-in KRS-156-005
and-704-KAR-3:008

(2) Professional development acivities shall be related to
teachers’ instructional assignments and administrators’ professional
responsibilities. Activities shall support the local school district's
instructional improvement goals and objectives identified in the master
professional development plan.

(3) Activities for professional development credit of classroom
teachers shall not supplant any of the six (6) hour instructional day.

(4) Professional development activities shall not ceeur on snow
days. Districts may, howsver, report flexible professional development
activities on snow days. This situation involves a calendar change
only; it does not result in activities on snow days.

(5) Professional development credit shall not be awarded for
college graduate courses that lead to a change in rank or certification
status. Exceptions may be made for university courses that are
clearly supporiive of the participating district's master professional
development plan.

(6) Professional development credit shall not be awarded for
those activities that provide remuneration beyond travel, food and
lodging.

(7) Districts implementing a flexible professional development
schedule shall award professional development credit for any given
academic school year within the date limitations of the master
professional development plan.

{8) Approvable professional development activities are those
which address instructional improvement for the schaol district, an
individual school or a group of teachers in the components of KERA
[areas-required-by-KRS-165:005). Activitios which are not approvable
for professional development credit include, but are not limited 1o, the
following: organizational business meetings, compiling class rosters,
scheduling, textbook adoption committes meetings, writing lesson
plans, housekeaping duties, faculty meetings, extracurricular activities ;
PTA/PTO mestings, sporting events, field trips, parent-teacher
conferences, and CPR training[; i

Program-update-training),

Section 5, [4-] (1) Each superintendent shall appoint a certified

VOLUME 19, NUMBER 2 - AUGUST 1, 1992



ADMINISTRATIVE REGISTER - 395

school employes to fulfill the role and responsibilities of a professional
development coordinator.

(2) The minimum qualifications for the appointment shall be a
valid Kentucky certificate as a principal or supervisor.

(3) The duties of the professional development coordinator as
follows:

(a) Facilitates needs assessments for professional development
and the development of goals and abjectives for training programs
and projects. Beginning in July, 1991, needs assessments and

Lo iey). o
(b) Provides technical assistahce to school council or professional
devalopment committee in_the establishment of a school plan for

professional development.

(c) [f5)] Completes, in conjunction with the consortium, master
professional development plan for inclusion in the Educational im-
provement Plan.

(d) [¢e)] Serves as chairperson of district’s Professional Develop-
ment Committee.

(e) Coordinates the planning, implementation and evaluation of
the [ - izeo—i - ] professional
development program in conjunction with the schoal and _district
professional development committees and the consortium.

(0 [fe)] Meets regularly with administrators and teachers to
establish future goals and identify specific training needs of the
district's personnel.

(q) [¢B] Coordinates the establishment of procedures, timetables,
preparation of necessary forms and lefters, assignment of workshop
sites and all other practical elements of professional development
training.

(h) [tg)] Maintains all professional development records, doc-
umentations, and other pertinent records.

(i) [é9] Interprets the professional development programs’
objectives, resuits, and needs to district staff, the board, civic and
parent groups, teacher training institutions and others as appropriate.

(i} (] Keeps updated on current professional development
trends.

{K) [6)] Maintains continuous liaison with Kentucky Department of
Education, the consortium to which the district belongs and other
agencies involved with the district in the provision of professional
development activities.

Section 6. [6] By the effective date of this regulation, each local
school district and [ef} consortium shall develop [submitte-the-Depart-
ment-oi-Education] a [prelimirary] professional development plan.
This plan shall describe training activities which the district and {e¥]
consortium wish[es] to provide for its certified staff within_the
components of KERA. The consortium plan, along with the plans of
Tfs member districts must be submitted to the Department of Educa-
tion prior to the implementation of the plans. [using-the-services-oHhe

....................

Section 7. [6:] Additional standards for approval of the district and
consortium professional development plans are located in _the

document, "Planning Professional Development with a Focus on
KERA: The Development and Approval Process for School Districts
and Consortia”, which is hereby incorporated by reference. This
document was approved in March 1992, and can be obtained from

the Division of Professional Development, 18th Floor, Capital Plaza

Saction 8. [%] No more than twenty-five (25) percent of each

local district’s professional development funds shall be used by the
consortium for administrative purposes.

Section 9. [8:] When implementing professional development
programs under KRS 168.070, each local school district or consortium
of districts shall adhere to its approved master professional develop-
ment plan as developed with technical assistance provided from the
Depariment of Education.

Section 10. [9:] Any local district not complying with Sections 1
through 8 of this regulation shall be required to personally appear
through appropriate representatives before the State Board for
Elementary and Secondary Education in order to offer explanation for
any noncompliance.

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adoption
by the State Board for Elementary and Secondary Education, as
required by KRS 156.070(4).

THOMAS C. BOYSEN, Commissioner

JOSEPH W. KELLY, Chairman
APPROVED BY AGENCY: May 12, 1892
FILED WITH LRC: May 14, 1992 at 4 p.m.

EDUCATION AND HUMANITIES CABINET
Department of Education
Office of Learning Programs Development
(As Amended)

704 KAR 3:325. Effective Instructional Leadership Act.

RELATES TO: KRS 156.101 ‘

STATUTORY AUTHORITY: KRS 156.070, 156.101

NECESSITY AND FUNCTION: KRS 156.101 requires the State
Board for Elementary and Secondary Education to establish specific
criteria for implementing a statewide instructional leader improvement
program for employees of the public schools holding valid certificates
and performing responsibilities as principals, assistant principals,
supervisors of instruction, guidance counselors or directors of special
education. This regulation establishes and sets eriteria for such a
program.

Section 1. Definitions. The following definitions shall apply to
this administrative regulation:

(1) "Instructional leader” means [-] a certified employee who is
performing the responsibilities as principal, supervisor of instruction,
guidance counsslor, or director of spacial education.

(2) "Training provider means [-] an established educational
organization or private educational consultant who sponsors training
programs.

(3) "Presenter” means [-] person who conducts the training
program. The presenter can also be a training provider.

(4) "Training activity” [pregram] means [-] a structured improve-
ment experience [workshop-er—series—of-werksheps] focused on a
specific goal with established objectives, activities, and procedures for
evaluation. »

(5) "Professional Development Standards Advisory Council”
means [-] Council appointed by the Commissioner of Education to
assist the Department of Education in_reviewing and approving
specific training activities.

Section 2. By July 13, 1994 [1692), and every two (2) years
thereafter, each instructional leader employed by the public schools
of the Commonwealth shall participate in an intensive and continuing
training program of no less than forty-two (42) participant hours of
instruction approved by the State Board for Elementary and Second-
ary Education. Completion of the required participant hours shall be
reported, and penalties for nonparticipation in the program invoked,
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in accordance with KRS 156.101(4).

Saction 3. (1) Participation in the program is required for all those
certified and employed at least one-half (1/2) time as instructional
leaders. Under the provisions of 704 KAR 3:035 (annual professional
development plan), local school districts are required to develop a
plan for instructional leadership training as part of their Master
Professional Development Pian.

(2) Instructional leaders must obtain the approval of the local
superintendent or designee when selecting specific training offerings
from the state-approved directory. | i in

doro

- istrict,]

(3) Every two (2) years, each local school district shall send a
verification form to the Kentucky Department of Education, recording
the names of all instructional leaders, their position titles, their social
security numbers, the dates they entered the two (2) year cycle, and
the number of hours of training obtained during the two (2) year cycle.

(4) Ali participant verification forms and certificates shall be kept
on file for six (6) years by each local district for each participant. In
the event that a participant changes districts, the original file shall be
sent to the instructional leader and a duplicate copy to the new
district.

Section 4. (1) Instructional leaders shall participate in a training
program designed to improve and maintain the quality and effective-
ness of instructional leadership in the public schools of the Common-
Wea]th e-Hoard-{o ementan/-angd-aSeoonds duscatio
may—-epprove] Agencies, [ed] institutions, and private educational
consultants defined hereinafter as providers, may be approved to
design, implement, and’ evaluate such training. Specific training

activities [pregrams] approved within the program by the Department
of Education and the Professional Development Standards Advisory

Council[ © g tary-and-Seconds dusa ]shall
be;

(a) Intensive and designed specifically for instructional leaders.
Participation shall occur during the contract period including extended
employment, if applicable. Training shall be scheduled so as to
minimize disruption of the instructional program of the district.

{b) Competency-based, specifying instructional Ieadership
competencies to be mastered by participants. Compstencies may
have general applicability for instructional leadars or may be role-spe-
cific. The degres of competencies to be mastered shall be compatible
with the stage of participant development for which the activity is
designed. [Based-on-identifiod parment-m

(c) Comprehensive in nature and shall meet identified needs of
the Kentucky Education Reform Act (KERA). The nesds include
training in:

1. Preschool program;

2. Primary program:

3. Kentucky’s Iearning goals, valued outcomes, and performance
assessment of valued outcomes:

4. Research-based insiructional strateaies;

5. Development of school curricula aligned with KERA learning
goals, the valued outcomes and the noncognitive school goals;

6. Education technology;

7. Learning and assessiient for diverse populations:

8. School-based dscision making: and

9. Leadership development necessary for implementing KERA.

(d) Based on identified needs, the state depariment may allow
credit for required spacific training. [Needs-shall-be-identified-as-do-

e

¥

{e) Evaluated in terms of program content, instructional process-
es, and impact upon participants. Specifically, participant application
of competencies shall be verified by random sampling utilizing local
school district provider, and participant data.

(2)(a) During the initial two (2) year cycle of instructional leader-
ship training in a job category, the instructional leader may count six
(6) hours of credit toward the required forty-two (42) hours for
atiendance at conferences of established professional education
organizations. After an instructional leader has completed the initial
two (2) year cycle in a job category, he or she may count up to twelve
(12) hours of credit per training cycle for attendance at education
conferences. An instructional leader may acquire a maximum of six
(6) hours of credit for each conference attended. |

ior;] Instructional leaders
shall be awarded certificates by their local district upon verification of
attendance.

(b) Professional education organizations which [whe] sponsor
conferences may apply for full hour-for-hour instructional leadership
training credit by submitting a proposal to be reviewed and approved
by the Kentucky Department of Education and the Professional
Development Standards Advisory Council. [appreved by-the Kentusky

-3 = 2 e e ar R3S 60RE8R :-=:=‘

(3) The two (2) year cycle to which a training program shall be
applied is determined by the date on which the last contact hour of a
training program occurs. The two (2) year cycle is divided into halves
for the purpose of prorating the forty-two (42) hour requirement of one
who may become a participant after the beginning date of a two (2)
year cycle. The halves and hour requirements are as follows:

(a) July 14 - July 13, first year of cycle - forty-two (42) hours by
the end of the two (2) year cycle.

(b) July 14 - July 13, second year of cycle - twenty-one {21) hours
by the end of the year.

{4) At the end of the two (2) year cycle a participant's verification
of attendance at approved Effective Instructional Leadership Training
sessions and programs and copies of program certificates shall be
recorded with the administrator's school district.

(5) Excess hours (not to excesd twenty-one (21)) eamed by a
participant during the forty-three (43) day period of June 1 through
July 13 at the end of a two (2) year cycle may be carried forward to
the next two (2) year cycle and credited toward required hours for that
cycle,

Section 5. The training program content shall consist of spacific
competencies consistent with the following definition of instructional
leadership: Instructional leadership is the process of encouraging and
modeling appropriate academic expsctations of students and teachers
in a positive school climate with affective, physical, and social needs
to be considered as they relate to the cognitive development of
students. The leadership competencies for the improvement of
instruction for children and youth relate to an understanding of the
teaching and learning process as well as to the supportive and
evaluative functions of the instructional leader.

“Section 8. Identification of needs shall provide the basis for the
definition of specific instructional feadership competencies to be
addressed within the parameters of the above definition.

Section 7. The provider of the training program shall:

(1) Develop programs which meet the criteria identified above;

(2) Select program faculty who have adequate, pertinent training
and education, appropriate experience, and the ability to instruct
effactively;

(3) Meet identified needs consistent with the definition of
instructional leadership cited in Section 4 of this regulation;

(4) Identify in all informational literature the two (2) year cycle for
which approval is granted, [ard] the specific category(ies) of instruc-
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tional leader for which training is approved, the stage of participant
development for which the activity is designed and the approval
number assigned by the Department of Education;

(5) Conduct training as set forth in its proposal and as approved
by the State Board for Elementary and Secondary Education;

(6) Award participants Kentucky Department of Education
certificates of attendance and document, through an attendance
roster for each training session, participation of instructional leaders
to the local district superintendent and the Department of Education;
and .

(7) Evaluate the training in terms of its content, instructional
processes and impact upon the professional behavior of participants.

Section 8. (1) The State Department of Education [Board-for

ien), upon recommendation of the

Professional Development Standards Advisory Committee [ehietstate
sehoolofficer], shall perform the following duties:

(a) Approve training activities [programs] and providers; [ard-the

(b) Maintain and distribute a directory flist] of approved activities

EDUCATION AND HUMANITIES CABINET
Department of Education
Learning Support Services
{As Amended)

704 KAR 3:440. Primary school program guidelines.

RELATES TO: KRS 156.160(1)(a)

STATUTORY AUTHORITY: KRS
158.030(1) :

NECESSITY AND FUNCTION: KRS 156.160(1)(a) requires the
State Board for Elementary and Secondary Education to establish by
regulation the standards that school districts shall meet in student,
program service, and operational performance. KRS 158.030
astablishes the primary school program and requires the promulgation
of regulations to address methods for verifying successful completion
of the primary school program.

156.070, 156.160(1)(a),

Section 1. Definitions. The following definitions shall apply to

[pregrams] and providers; and
(c) Evaluate each training activity at least yearly to ensure quality

control.
(2) Those activities not meeting the set standards shall be deleted
from he state directory of approved activities.

Saction 9. (1) Approval shall be granted for a period of up to two
(2) consecutive years. Continuation of approval for another two (2)
year period shall be granted upen receipt of a statement of request
from the provider. [:Fhe.ehiet-eme—seheel—eﬁieer-may—meke—eueh

]

{2) In order to protect bona fide institutions and organizations and
to protect citizens of the Commonwealth from fraudulent practices,
unfair competition and substandard educational fraining programs, the
Kentucky State Board for Elementary and Secondary Education shall
require that a provider seeking program approval meet the following
criteria:

{a) An established organizational structure including a legally

chartered or organized status or an interagency agreement;

{b) Legally appropriate officers or a governing body, membership
representative of the education profession, and a verifiable domicile;
and

{c) A record of effective sponsorship of in-service activities.

(d) Local districts and educational cooperatives may qualify as
providers.

(3) Determination of approval as a provider shall be based upon:

(a) Submission of a provider's training program proposal to the
Department of Education within thirty (30) [sixty-{68}] days prior to the
initial presentation of the training activity (State-Beard-for-Elementary

{b) Specific program criteria; and
(c) {[Pregram] Content focused on KERA components, addressing

specified compstencies of instructional leadership and specific

categories of instructional leaders identified in training proposals.

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adoption
by the State Board for Elementary and Secondary Education, as
required by KRS 156.070(4).

THOMAS C. BOYSEN, Commissioner
JOSEPH W. KELLY, Chairman

APPROVED BY AGENCY: May 12, 1992
FILED WITH LRC: May 14, 1892 at 4 p.m.

this administrative regulation: |

- 3]

(1) "Developmentally appropriate practices” means instructional
practices that address the physical, aesthetic, cognitive, emotional
and social domains of children and that permit them to progress
through an integrated curricuium according to their unique learning
needs.

(2) "Multiage and multiability classrooms” means flexible grouping
and regrouping of children of different age, sex and ability who may
be assigned to the same teacher(s) for more than one (1) year.

{3) "Continuous progress” means a student's unique progression
through the primary school program at his own rate without compari-
son to the rate of others or consideration of the number of years in
school. Retention and promotion with the primary school program are
not compatible with continuous progress.

(4) "Authentic assessment” means assessment that occurs
continually in the context of the learning environment and reflects
actual learning experiences that can be documented through
observation, anecdotal records, journals, logs, actual work samples,
conferences and other methods.

(5) "Qualitative reporting methods” means progress is communi- -
cated through a variety of home-school communiques, which address
the growth and development of the whole child as he progresses
through the primary school program.

{6) "Professional teamwork™ means all professional staff in the
primary school program communicate and plan on a regular basis
and use a variety of instructional delivery systems such as team
teaching and collaborative teaching.

(7) "Positive parent involvement” means the establishment of
productive relationships between the school and the home, individu-
als, or groups than enhance communication, promote understanding
and increase opportunities for children to experience success in the
primary school program.

Section 2. Primary School Program Attributes. Each primary
schiool program shall include all the following attributes:

(1) Developmentally approptiate educational practices;
(2) Muitiage and multiability classrooms;

3) Continuous progress;

(4) Authentic assessment;

5) Qualitative reporting methods;

6) Professional teamwork; and
7) Positive parent involvement.

Section 3. [2] Students in the Primary School Program. (1)
Children who attend the primary school program shall not be
described as enrolled in a specific grade level. Students who transfer
from a school system that uses grade levels of kindergarten through
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third grade shall be enrolled in the primary school program and
placed according to their developmental neads. :

(2) Each elementary school shall design the primary school
program to address the learning needs of all children who meet the
entry age for the primary school program and who are not ready to
enter the fourth grade. Individual placement decisions for children
who are eligible for special education and related services shall be
determined by the appropriate admissions and release committes,
pursuant to 707 KAR 1:051.

Section 4. [37] Curriculum. (1) The curiculum of the primary
school program shall address the goals of education and the model
curriculum framework set forth in KRS 158.6451,

(2) Instructional practices’ in“the primary school program shall
motivate and nurture children of diverse cultures; shall address the
social, emotional, physical, aesthetic and cognitive needs of children:;
and shall be based upon the following principles of how young
children learn: ' .

(a) Young children learn at different rates and through different
styles. )

(b) Young children learn as they develop a sense of self-confi-
dence in a positive learning environment.

(¢} Young children learn best with "hands on® experiences where
they are encouraged to question, explore and discover.

(d) Young children learn best through an integrated curriculum by
engaging in real-life activities and learning centers,

(e) Young children learn best in a social environment where they
can converse with others to expand their language and their thinking.

(8) Students enrolled in the primary school program shall
progress through the curriculum at their individua! learning rates.

(4) Parents and legal guardians of children enrolled in the primary
school program shall receive regular reports at a minimum of four (4)
times per year regarding the children’s individual progress in meeting
the goals of education set forth in KRS 168.6451(1) and successful
completion of the primary school program,

Section 5. [4] Implementation. (1) By June 15, 1992, each
elementary school shall submit an action plan to the Department of
Education describing the steps to be taken for beginning implementa-
tion in 1992-93 and full implementation by 1993-94 in order to
implement the primary school program as described in this regulation.
The procedures and instructions for the plan are contained in
"Procedures for Developing the Primary Program Action Plan,"
effective date of April 1992, which is hereby incorporated by refer-
ence. This document may be inspected, copied, and obtained at the
Kentucky Department of Education, Division of Early Childhood, 21st
Floor, Capital Plaza Tower, 500 Mero Strest, Frankfort, Kentucky
40601, Monday - Friday, 8 a.m. - 4:30 p.m.

(2) Beginning June 1, 1993, each elementary school shall submit
an annual evaluation report to the Department of Education describ:
ing the steps to be taken to improve the quality of the primary school
program. The evaluation report shall follow the format contained in
"Procedures for Developing the Primary Program Action Plan”
document cited in subsection (1) of this section.

{3) The action plan and subsequent evaluation reports shall
include input from parents, teachers and support staff of children
enrolled in the primary school program. The action plan and subse-
quent evaluation reporis shall be adopted by the school-based
decision making cauncil if one exists, or by the local district superin-
tendant if the school does not have a council.

(4) Each elementary school shall make the action plan and
subsequent evaluation reports available for public inspection. A copy
of the action plan and subsequent avaluation reports shall be kept on
file by the local school district superintendent.

This is to certify that the chief state school officer has reviewed
and recommendad this administrative regulation prior to its adoption
by the State Board for Elementary and Secondary Education, as
required by KRS 156.070(4).

THOMAS C. BOYSEN, Commissioner

JOSEPH W. KELLY, Chairman ‘
APPROVED BY AGENCY: May 12, 1992
FILED WITH LRC: May 14, 1992 at 4 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Racing Commission
(As Amended)

810 KAR 1:024. Racing commission.

RELATES TO: KRS 230.210 et seq.

STATUTORY AUTHORITY: KRS 230.240 [Shapier-13A]

NECESSITY AND FUNCTION: To regulate conditions under
which racing shall be conducted in Kentucky. The function of this
administrative regulation is to outline the positions and duties of the
commission,

Section 1. The administrative staff of the commission may be

S-Administrative-Stath-The

s: |

composed of the following pesition - -

(1) Senior steward in overall supervision of all commission
matters pertaining to racing;

(2) State steward, responsible for all commission matters at the
race meetings to which he is assigned and for other duties as may be
directed;

(3) Associate steward, who may be assigned by the commission
to serve under the state steward as they may direct; and [}

(4) Public relations director, responsible for the promotion of the
thoroughbred industry in Kentucky.

Section 2, [4] Commission License Administrator. (1) The
commission may employ a person [er—persens] who shall be
responsible for:

(&) Processing license applications of all persons, other than
associations, required to be licensed by 810 KAR 1 :025; [+:024] and

(b), Collscting fees;

(2) License [therefor—All-lieense] applications received by the
license administrator shall be subject to approval by the;

(&) Licensing committes; and

(b) [the] Commission.

(2) The licensing administrator or his assistants shall:

(&) [1)] Be preserit on association grounds prior to the opening
of a race mesting to accept license applications:

(b) [and-shal] Maintain an office on association grounds to
accept license applications during the race meeting;

{©). File dsily repiorts to the commission to include:

1. A list of license applications:

2. An scoounting of fess received; arid
d) Ferward alf fees to the commission.

esmrission:]
@) [(3)] Be responsible for the photographing of license appli-
cants for whom same is required; and
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(D) [4)] Be bonded.

Section 3. [6:] Commission Supervisor of Pari-mutuel Betting. (1)
The commission shall employ or designate a supervisor, with

ness;

(e) Maintain_and post in the racing secretary’s office a
veterinary list of horses ineligible to race because of sickness or
unsoundness;

accounting experience, who shall be responsible for:

{a) Certifying that the proper amounts have been paid from
pari-mutuel pools to the:

1. Betling public;

2. Association; and

3. Commonwealith.

(b) Filing with the commission:

1. Verified reports accounting for daily pari-mutuel handle

(f) Be responsible for: :

1. The control of communicable equine diseases;

2. Insect control; and

3. Sanitary conditions in the stable area;

{q) Observe and report all cruel or inhumane_treatment of
horses to the stewards;

(h) Be attendant on the stewards and the racing secretary at
scratch time each day;

distribution; Coe ]
2. Attendance for each preteding racing day; and
the conclusion of each race meeting. [Fhe

3. A final report at

(2) Daily race reports o the commission shall provide the:

(a) Number of horses started;
(b) Number of betting interests;
(c) Total money wagered in each betting pool;
(d) Sum of all betting pools;
{e) Total refunds;
(f) Total pari-mutuel handle for the comparable racing day for
the preceding year;
gg)jumulative total and daily averaggpari-mutuel handle for
the race meeting;
h) Amount of state pari-mutuel tax due:
) Taxable, tax exempt, and total admissions;
Y Temperature, weather and track conditions;
k) Post time of first race;
{1) Program purses;
{m) Distance and conditions of each race; and
n) Any minus pools resulting, with explanation.

: 1
(3) [(4)] The commission supervisor of pari-mutuel betting shall
submit to the commission on or before thirty (30) days after the close
of each race meeting a final verified report giving in summary form a
recapitulation of the daily reports for each race meeting and other
information as the commission may require.

(4) (53] The commission supervisor of pari-mutuel betting or his
representative shall have access to all association books, records,
and pari-mutuel equipment [fe;-ehee}éag—aeeuraeyef-same].

Section 4. [6:] Commission Veterinarian. The commission shall
employ a graduate veterinarian licensed in Kentucky and
expetienced in equine medicine and practice.

(1) The commission veterinarian shall:

(a) Advise the commission and the stewards on all equine
veterinary matters;

(b) Supervise and control the detention area;

(c) Collect samples for the testing of horses for prohibited
medication as outlined in 810 KAR 1:018;

{d) Inspect and report all horses entered for racing sound-

(i) Examine horses as racing officials may request;
(1) Make prompt reports to the racing officials;
(k) Be present in the paddock for saddling;

(1) Inspect the horses for:

1. Physical fitness;

2. General conditions; and

3. Any unsoundness;

{m) Accompany each field to the starting gate;

(n) Observe all horses after the finish of each field.

(2) The commission veterinarian shall have the authority to
determine that:

{a) A horse has suffered an injury:

1. While in the paddock;

2. During the post parade; or

3. At the starting gate; and

{b) A horse is unfit to race and shall recommend to the
stewards that the horse be excused and placed on the veterinary
list.

(3) Alihorses requested to be scratched for physical reasons
after scratch time shall be inspected by a commission veterinari-

an, who shall report the condition of the horse to the stewards.
(4) Except as provided in 811 KAR 1:090, Section 13(1), the
commission veterinarian shall not:

a) Treat, prescribe, or sell any drug supplies for any horse
registered to race at any race track where he is employed, except
in case of emergency;

(b) Buy or sell, for himseif or another, any horse under his

supervision; .
{c) Be employed by or receive any compensation whether

directly or indirectly from any licensed owner or trainer;
(d) Wager on a race under his supervision;
() Sell insurance;

(f) Be licensed to participate in racing in any

capacity.

other
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Section 5. [%] Commission Chemist, (1) The commission may
acquire, operate and maintain a testing laboratory and related
facilities, for the purpose of performing tests as the commission may
require.

{2) The commission may employ a  graduate chemist experi-
enced in chemical testing techniques.

(3) The chemist shall:

(a) Conduct thoroughbred tests on:

1. Urine;

2, Blood; and
3. Other specimens.

{b) Report to the staté steward all abnormal or prohibited

substances found in a horse as listed in 810 KAR 1:018.

{4) The chemist shall not be responsible for a determination

of the chemical effects on the physiology of a horse. [Fhe

SOMMISSion—e

Section 6. [&] Chief Investigative Officer. (1) The commission
may employ an investigator experienced in investigatory and

3. State and local police. [as—to-any-perser—on—assosiation
greuﬁds—e{—ameﬁngeﬁse—appheams_whese—eeﬂdaet—eHepu{agen

ontl A oo . :
%h%@wlmﬂ%msm@b@dm%%&%mgwe

reperisroseived-from-the-lJ
bred-Rasing-Protestive-B

& =

Section 7. [8:] Commission Inspector. The commission may
employ a person or persons who shall be responsible for ascertaining
that all persons required to be licensed under 810 KAR 1:003 have
the required license [same] in their possession on association

grounds, and for conducting investigations on association grounds at
the request of the stewards or the director of security,

Section 8. [46:] Horse Identifier. (1) The commission may
employ a horse identifier who shall be responsible for the proper
identification of all horses entered to be raced.

(2) The horse identifier may accompany the commission
veterinarian on the prerace examination of all starters,

(3) The horse identifier shall:

a) Certify thal each starter in the paddock matches its
registration ceriificate by examining the horse’s:

1. Sex, age, color, markings, and lip taltoo; and

2. Photograph as an aid in identification;

(b) Notify the paddock judge and the stewards if he has any
doubt as to the identity of a horse entered to be raced:

(c) Be responsible for the safekeeping and return o owners

security matters [polise-werk] who shall advise the commission.
(2) The investigative officer shall:
(a) Perform background checks:
1. On any person on association grounds; or
2. Any license applicants, if:

a, He determines that a person’s conduct or reputation:

(i) Reflects on the honesty and integrity of thoroughbred

racing; or
(i) _Interferes with_the orderly conduct of thoroughbred
racing;

(b) Mainiain a current file:

1. On persons against whom:

8, Racing jurisdiclion rulings have been issued; and

b. Reporied through the Association of Racing Commission~
ers International;

2. Of reporis from invesiigations, arrest records, and other
information compiled by: -

a8. The U.S, Trotting Association; and

b, Thoroughbred Racing Protective Bureau;

3. Of ejections or exclusions from associstion grounds in
Kentucky and other racing jurisdictions;

(€] Investigate and ascertain the truth of statements made on
. license applications:

(d) Investigate possible infractions of racing administrative
regulations at the request of the commission or stewards;

{¢) Participate_and cooperate on all investigalions with

memibers of the:
1. Traclk secuiity police;
2. Thoroughbred Racing Protective Burezu; and

at the conclusion of the race the following:
1. Registration certificates;
2. Racing permits for horses; and
(d) Record information from registration certificates and

WWMW&WWWW{Wg %me'k}%‘ﬁ%
at-the-conclusion-of-the-race-mesting:]

Section 9. [++] Investigative Powers. To ensure compliance with
these administrative regulations or to investigate possible infraction
of these administrative regulations, the commission and its represen-
tatives shall have free access to all offices, files, records, enclosures,
property and facilities owned or possessed by associations or located
on association grounds,

Section 10, [427] Publication of Administrative Regulation Chang-
es. All administrative regulations adopled, revised or repealed
shali be promulgated pursuant to KRS Chapler 13A. [Al-adminio-
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WAYNE G. LYSTER, ill, Chairman
APPROVED BY AGENCY: April 14, 1992
FILED WITH LRC: April 14, 1992 at 3 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Racing Commission
{As Amended)

810 KAR 1:025. Licensing thoroughbred racing.

RELATES TO: KRS 230.280, 230.290, 230.300, 230.310,
230.320 [230-2140-et-se4]

STATUTORY AUTHORITY: KRS 230.215 [Chapter13A]

NECESSITY AND FUNCTION: To regulate conditions under
which thoroughbred racing shall be conducted in Kentucky. The
function of this administrative regulation is to establish [eutlire] the
licensing procedures and requirements for participation in thorough-
bred racing.

rovesation-of-the-lisense]

(1) Representations made on or with license application shall be
complete and correct.

(2) Licensee shall abide by all rulings, and decisions of the
stewards and all such decisions by the stewards shall remain in force
unless reversed or modified only by the commission upon proper
appeal. All rulings and decisions of the stewards may be appealed to
the commission, except those made by the stewards as to findings of
fact as occurred during and incident to the running of a race and as
to determination of the extent of disqualification of horses in a race for
fouls committed during the race. All such excepted rulings and
decisions by the stewards shall be final with no right of review by the
commission [er-ceuris].

{3) Licansee shall consent to a reasonable search of his [persen
and] property in his possession by the commission or its representa-
tives, the [sueh] property being restricted to that on association
grounds and including, without limiting [thereby], tack rooms, living or
slesping quarters, motor vehicles, trunks, boxes, and containers of
any sort, and licensee shall consent to seizure of any object which
may be evidence indicating a violation of an administrative regulation.
Licensee shall cooperate in every way with the commission or its
representatives during the conduct of an investigation, to include

responding correctly under oath to the best of his knowledge to all
questions asked by the commission or its representatives pertaining
to racing matters.

{4) A licensed trainer shall be responsible for the condition of
horses in his charge and shall be held fo a high standard of care in
taking all precautions as are reasonable and necessary to safeguard
the horses from tampering. Upon a finding of a positive for a
prohibited medication, drug, or substancs, in a saliva, urine, blood, or
other spacimen taken from a horse, the trainer of the horse shall have
the burden of proof showing freedom from negligence in the exercise
of a high degree of care in safeguarding the horse from tampering.

Section 2. The commission may issue a license lo_an
association which applies for a license to conduct a thorou h-
bred race meeling on days as the commission may deem

Section 3. [6:] Grounds for Refusal, Suspension, or Revocation
of a License. The commission in its discretion may refuse to issue a
license to an applicant, or may suspend or revoke a license issued,
or order disciplinary measures, on the fotlowing grounds:

-(1) Denial of a license to an applicant, or suspension or revoca-
tion of a license in another racing jurisdiction; the commission may
require reinstatermnent in the original racing jurisdiction where applicant
was denied a license or where his license was suspendad or revoked,

(2) Conviction of a crime or violation of any statute or adminis-
trative regulation dealing with a controlled substance;

(3) Falsification, misrepresentation, or omission of required
information in license application to the commission; failure to
disclose to the commission complete ownership or beneficial interest
in a horse entered to be raced; misrepresentation or attempted
misrepresentation in connection with the sale of a horse or other
matter pertaining to racing or registration of thoroughbreds;

(4) Making false or misleading statements to the commission or
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.the stewards in the course of an investigation;

(5) Failure to comply with any order or ruling of the commission,
stewards, or racing official pertaining to a racing matter;

(6) Ownership of any interest in, or participation by any manner
in, any bookmaking, pool-selling, touting, bet solicitation, or illegal
enterprise, or association with any person so engaged in such
activity;

(7) Person less than sixteen (16) years of age;

(8) Person unqualified by experience or competencs to perform
the activity permitied by license as determined by standard exami-
nations prescribed by the stewards;

(9) Intoxication, use of profanity, fighting or any conduct of a
disorderly nature on association grounds;

(10) Employment or harbofing of unlicensed persons required by
these administrative regulations to be licensed:

(11) Discontinuance of or ineligibility for activity for which license
was issued;

(12) Possession on association grounds, without written per-
mission from the commission or stewards, of;

(a) Firearms;

{b) Battery, buzzer, or electrical device; or

(€} Other appliance other than an ordinary whip which could be
used to alter the speed of a horse in a race or workout;

(13) Possession on association grounds by a person other than
a licensed veterinarian of;

(a) Hypodermic needle, or hypodermic syringe, or other device
which could be used to administer any substance to a horse; or

(b) Narcotics, medication, or drugs, or substance which could be
used to alter the speed of a horse in a race.

(14) Use of profane, abusive, or insulting language to or inter-
ference with a commissioner, member of the commission staff, or
racing official, while such persens are in the discharge of their duties;

(15) Cruelty to a horse or neglect of a horse entrusted to a
licensee’s care;

(16) Offering, promising, giving, accepting, or soliciting a bribe in
any form, directly or indirectly, to or by a person having any connec-
tion with the outcome of a race, or failure to report knowledge of
same immediately to the stewards;

(17) Causing, or attempting to cause, or participation in any way
in any attempt to cause the prearrangement of a race result, or failure
to report knowledge of same immediately to the stewards;

(18) Entering, or aiding and abetting the entering of, a horse
ineligible or unqualified for the race entered;

(19) Drug addiction, bad moral character, intemperate habits, bad
reputation for honesty, truth and veracity, or involvement in a subject
of public notice as involved in any activity which, in the opinion of the
commission, may be inconsistent with the best interests of racing by
reflection on the honesty and integrity of the sport of racing, or
association with persons so characterized;

(20) Violation of any administrative regulation of the commission;
or aiding or abetiing any person in violation of any such administrative
regulation,

Section 4, [€:] License Applications for Associations. Any person
or legal entity desiring to conduct thoroughbred racing in the Com-
monwealth may apply to the commission for assaciation license. The
application shall be made in wiiting on application forms prescribad
by the commission, Applications shall be [and] filed at the commis-
sion general offica on or before September 1 of the year preceding
the calendar year in which the licenseis to be in force. The applica-
tion shall contain:

(1) Name and location of track. Initial applications shall be

accompanied by other physical information as the commission may’

require,

(2) Names and addresses of all officers, directors, stockholders,
and other persons owning or controlling a beneficial interest in the
association with such degree of ownership or type of interest shown;
names and addresses of all parsons capable of exercising any control
over affairs of the association as trustee or guardian or lessor, or
morigages, or fiduciary. Any corporation, parinership, or other legal
entity which owns or controls a beneficial interest in the association

directly, or through other corporations or legal entities, shall similarly
file with the application lists showing the names and addresses of all
officers, directors, stockholders, and other persons owning or
controlling a beneficial interest in the fegal entities with such degree
of ownership or type of interest thereunto pertaining. No application
shall be acted upon by the commission until the commission is
satisfied a full disclosure has been made.

(3) Days and haurs thereof on which racing is requested to be
conducted; and number of races to be run on each day.

{4) Names of racing officials and parsons responsible for track
security and fire protaction.

(5) Proposed purse schedule, showing minimum purse, average
daily distribution, added money for each stake, if any.

(6) An operating report on forms prescribed by the commission if
applicant is currently licensed.

(7) Such other information as the commission may from time to
time require to ascentain the fitness of the applicant to conduct racing.

Section 8, [#] License Application for Participants in Racing. (1)
Any person other than an association required to be licensed by
Section 1 of this administrative regulation and desiring to participate
in thoroughbred racing in the Commonwealth may apply to the
commission for a license. The application shall be mads in writing on
application forms prescribed by the commission and filed at the
commission general office or with the commission license administra-
tor at the association on or after January 2 of the calendar year in
which the licensa is to be in force, but not later than twenty-four (24)
hours after applicant has arrived on association grounds.

(2) Applications from persons not previously licensad in Kentucky
shall include the names of two (2) reputable persons who shall attest
to the good reputation of the applicant and to the capability and
general fitness of the applicant to perform the activity permitted by the
license.

(3) Applications from persons whose age is not readily ascer-
tainable by the licensing commitiee shall be accompanied by an
attested copy of birth certificate or work permit showing applicant is
sixteen (16) years or older.

(4) Fingerprint identification shall be required of all licensees,
unless waived by the commission. Fingerprint identification shall not
be required of absentee owners and casual delivery personnel who
do not enter the stable area.

(5) Applications from persons, corporations, parinerships, lessors,
or other legal entities involving more than one (1) individual person
desiring to race horses in the Commonwealth shall, in addition to
designating the person or persons to represent the entire ownership
of the horses, be accompanied by documents which fully disclose the
identity and degree and fype of ownership held by all individual
persons who own or control a present or raversionary interest in the
horses. No application shall be acted upon by the commission until
the commission is satisfied a full disclosure has been made.

(8) Applications from parsons desiring to treat, or prescribe for, or
attend any horse on association grounds as a practicing veterinarian,
shall be accompanied by evidence that the person is currently
licensed as a veterinarian by the Commonwealth of Kentucky. An
accredited practicing veterinarian not licensed by the commission or
the Commonwealth, however, may with permission of the stewards
in an emergency be called in as a consultant, or to serve as a
veterinarian for one (1) horse on a temporary basis, and shall not
[thereby] be considered as participating in racing in this state.

(7) Applications from persons dasiring fo treat, or prescribe for, or
attend any horse on association grotinds as a dental technician shall
be accompanied by the name of a licensed veterinarian who shall
attest to the technical competence of the applicant and undar whose
sponsorship and direction the applicant shall work on association
grounds. .

(8) Applications from persons not previously licensed in the
capacity of farrier shall not be forwarded with recommendation to the
commission by the licensing committee until the applicant has
successfully completed | administered] a standard examination
by an experisnced farrier known to the stewards so as to provide the
licenging committee a reasonable basis for recommendation as to the
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technical proficiency of the applicant for a farrier's license.

(9) The following annual fees shall accompany the application and
shall not be refundable:

(a) Thirty-five (35) dollars - owner license, trainer, assistant
trainer, veterinarian, dental technician, blacksmith, farrier, or ap-
prentice farrier license; jockey, farm manager/agent, racing official,
steward, commission veterinarian, commission supervisor of
pari-mutuel betting, commission director of security, commission
license administrator, commission inspector, commission horse
identifier; commission chemist, testing laboratory employee; racing
department employee license, racing secretary, assistant racing
secretary, director of racing, starter and assistant starter, paddock
judgs, patrol judge, placing judge, timer;

(b) Twenty-five (25) dollars * veterinarian assistant, stable-area
supplier license (suppliers of horse feed, tack, medication, or food
vendors); person employed by a concem contracting with the
association to provide a service or commodity and which employment
requires their presence on association grounds during a race meeting,
jockey apprentice;

(c) Forty-five (45) dollars - jockey agent;

.(d) Ten (10) dollars - association employee and occupational
license, valet, jockey room custedian, clerk of scalas, entry clerk,
photo finish operator, film patrol or video tape operator and projec-
tionist, flagman, or outrider, association security department including
police chief, detectives, policemen, watchmen, firemen, ambulance
drivers and attendants; track superintendent, groundsmen, mechan-
ics, carpenters; maintenance department manager and employees,
admission department :manager and employees; concessions
manager and employees, parking manager and employees; all other
persons smployed by the association;

(e) Five (5) dollars - stable employee license {foreman, exercise
boy, groom, hotwalker, watchman, or pony boy);

(f) Twenty (20) dollars - mutuel department employee license,
manager, calculator, sheet writer, supervisor, ticket checker, ticket
seller, ticket cashier, messenger, runner, outbook clerk, program
clerk, porter, information and change clerk, boardman, ticket room
and money room clerk, assistant, totalizator employese;

(g) Thirty (30) doliars - life colors.

Section 6. [8] Licensing Committee. The commission may
appoint a licensing commitiee including the executive director and
commission steward or their designated representative. The licensing
committee shall review all applications for all licenses, and forward all
such applications to the commission with recommendations thereon,
subject to security checks, for final action. The licensing commitiee
may issue to a license applicant a temporary permit to participate in
the activity for which license application was made pending adminis-
trative processing and final action on such license application by the
commission.

i ] The validity of a license does not preclude or infringe on
the common law rights of associations to eject or exclude persons,
licensed or unlicensed, from association grounds.

Section 8. [6:] Possession of License Required. No person re-
quired to be licensed by these administrative regulations may
participate in any activity required to be licensed on association
grounds during a race meeting without having been issued a valid
license [therefer] and having the license in his possession. All
licenses specified under Section 7(9)(b) to {f) of this administrative
regulation shall include a color photograph of the licensee and shall
be openly displayed on the backside of association grounds at all
times. :

Section 9. [++] Applicability of Rules and Rulings to Household.
Administrative regulations pertaining to, and rulings against, licensees
shall apply in like force to the spouse and members of the immediate
family or households of the licensee, unless there is a showing on the
part of an affected spouse, or affected member of the immediate
family or household of the licensee, and the stewards in their
discretion so find, that the continuation of participation in racing by the
affected person shall in no way circumvent the intent of the adminis-
trative regulation, or effect of the ruling, by permitting a person under
the control or direction of the licensee to serve in essence as a
substitute for a suspended licensee, or person ineligible to participate
in a particular activity.

Section 10. [+2:] Notice for Discontinuance of Employment.
Licensed associations, racing officials, owners, trainers, jockeys,
agents, farriers, stable employees, and all other licensees who have
accepted with advance notice the conditions under which a race
meeting is planned to be conducted, shall before terminating
employment, engagements, or activities under such conditions, so
notify the commission and respective interested persons or associ-
ations of his intention at least fifteen (15) days before termination.
The commission shall upon notice to parties in interest conduct a
hearing on the matter. If the commission finds that the cause of
termination is unreasonable, unlawful, or contrary to these administra-
tive regulations, the commission shall so advise all parties in interest
and shall take appropriate action against offending parties. If the
commission finds that the cause of termination is reasonable, lawful,
and not contrary to these administrative regulations [reles], the
commission shall so advise all parties in interest and shall use its
best efforts to settle the dispute.

WAYNE G. LYSTER, lll, Chairman
APPROVED BY AGENCY: April 14, 1992
FILED WITH LRC: April 14, 1992 at 3 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Racing Commission
(As Amended)

810 KAR 1:026. Racing associations.

RELATES TO: KRS 230.215 [230-210-et-seq:]

STATUTORY AUTHORITY: KRS 230.215 [Ghapter3A]

NECESSITY AND FUNCTION: To regulate conditions under
which racing shall be conducted in Kentucky. The function of this
administrative regulation establishes [eutlines] the requirements for

racing associations.

Section 1. Maintenance of Grounds, Facilities and Uniform Track.
Each association shall at all times maintain its grounds and facilities
so as to be neat and clean, painted and in good repair, with special
consideration for the comfort and safety of patrons, employees, and
other persons whose business requires their attendance; with special
consideration for the health and safety of horses there stabled,
exercising, or entered to race; and shall have available adequate and
proper impléments to maintain a uniform track, weather conditions
permitting.

Section 2. Results Boards, Totalizators Required. Each associa-
tion shall provide and maintain mechanically operated totalizators and
electronic boards showing odds, results, and other race information.
located in plain view of patrons.

Section 3. Starting Gate. Each association shall provide and

- maintain a working starting gate on every day horses are permitted

to exercise on its racing stip. Each association shall have in
attendance one (1) or more persons qualified to keep the starting
gates in good working order whenever the gates are in use, and each
association shall provide for periodic inspections of the gates.
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Section 4. Stabling. (1) All association barns and stalls shall
be:
_(a) Constructed of fire-resistant materials;
and equipped for adequate drainage:

b) Clean, sanita

therefor-shall-be-maintained:]

(2} The racing commission shall submit to the racing secretary
prior to the opening of each race mesting a list of locations of
approved off-track stabling facilities from which horses may be
permitted to race. The locations shall be considered for purposes of
these administrative regulations "association grounds.”

Saction 5. Stands for Officials. Each association shall provide and
maintain stands commanding an uninterrupted view of the entire
racing strip for racing officials. The stands and location shall be
approved by the commission. Patrol judge stands shall be constructed
80 the floor shall be at least six (6) feet higher than the track rail.

Section 6. Distance Pole Markings. Each association shall cause
quarter poles to be painted red and white, eighth poles to be painted
green and white, and 16th poles to be painted black and white.

Section 7. Lighting. Each association shall provide and maintain
flood lights so as to insure adequate illumination in the stable area
and parking area. Adequacy of track lighting for night racing shall be
determined by the commission.

Section 8. Facilities for Stable Employees. Each association shall
provide and maintain in good repair adequate living quarters and
conveniently located sanitary facilities, which shall include showers,
toilets, and wash basins for stable employeas. No personnel shall be
permitted to sleep in any stall or barn loft.

Section 9. Facilities for Jockeys. Each association shall provide
and maintain adequate facilities for jockeys schedulsd to ride each
day. The facilites shall include accommodations for rest and
recreation of jockeys on racing days, showers, toilets, wash basins,
mirrors, arrangements for safekeeping of apparel and personal
effacts, snack bar, and other accommodations as requested by the
clerk of scales.

Section 10. Facilities for Commission. Each association shall
provide adequate office space for the commission on association
grounds and shall make available to the commission, and mark
accordingly, a season box of six (6) to sight (8) seats and appropriate
parking places for use of the commission throughout each racing day.
Each association shall honor for access to preferred parking facilities
and all other areas on association grounds any ring, lapel button, or
automobile emblem issued or designated as approved at any time by
the commission, or by the Association of Racing Commissioners
International.

Section 11. Sanitary Facilities for Patrons. Each association shall,
on every racing day, provide adequate and sanitary toilets and wash
rooms, and furnish free drinking water for patrons and persons having
business at the association.

Section 12. Manure Removal. Each association shall provide and
maintain adequate manure pits of the size and construction to handle
refuse from stalls. The contents of the manure pits shall be removed
from the stable area as promptly as is possible,

Section 13. Photo Finish Cameras. Each association shall provide
and maintain at the finish fine two (2) photo finish cameras for
photagraphing the finish of races; one (1) camera to be held in
reserve. The photo finish photographer shall promptly furnish to the
stewards and placing judges prints of all finishes as may be request-

ed and in such number as may be required for public posting. The
assaciation shall maintain a one (1) year file of all photo finishes.

Section 14. Patral Films or Video Tapes. Each association shall
atall times during a race meeting provide and maintain personnel and
equipment necessary to produce adequate motion pictures or video
tapes and record each race from start to finish,

(1) Projection or viewing equipment shall be adequate to permit
simultaneous showing of head-on and side-angle views of the running
of each race.

(2) Films and video tapes, shall be retained and secured by the
association for not less than one (1) year and shall be available at al|
times to the commission and stewards. Each visual record of a race
involving any questions, dispute, or coniroversy shall be filed with the
commission upon order of the stewards.

(3) Films, and video tapes, shall be made available for viewing at
the track by ficensees who owned, trained, or rode a horse in the race
requested to be viewed, and to members of the press.

Section 15. Ambulances. Each association shall provide and
maintain at least one (1) man-ambulance and at least one (1)
horse-ambulance during times horses are permitted to exercise or
race. The ambulances shall be equipped, manned, and ready for
immediate duty, and shall be located at an entrance to the racing
strip.

Section 16. First Aid Room. Each association shall equip and
maintain adequate first aid fagilities with not less than two (2) beds
and attendance of a competent physician and registered nurse during
race hours unless the association can transport injured individuals to
a fully-equipped hospital emergency room in five (5) minutes or less
in an ambulance manned by a certified paramedic and certified
emergency medical technician, The ambulance shall be on standby
on association premises during race hours. In the absence of a
competent physician, paramedics shall be equipped, at a minimum,
with the following equipment; heart monitor and defibrillator, cellular
phone, and airways intubation equipment.

Section 17. Track Kitchen. Each association shall provide
adequate eating facilities within the stable area, maintained in a clean
and sanitary manner at all times horses are stabled on association
grounds.

Section 18. Communication System. Each association shall install
and maintain in good working service communication system between
the stewards’ stand and patrol judges, parimutuel department, starting
gate, public address announcer, and clerk of the scales.

Section 19. Fire Prevention. Each association shall be responsi-
ble for maintaining an adequate program for fire prevention and fire
suppression. Each association within fifteen (15) days before
commencement of a race meeting shall be inspected by the state or
local fire marshal whose certification that the association plant and
stable area meet fire safety requirements is necessary for the
commission to approve commencement of the race mesting. Each
association shall maintain a firefighting unit of trained personnel
equipped with high-expansion foam fire extinguishers and other
equipment as may be recommended by the local fire inspection
autherity. Each association shall prohibit:

(1) Smoking in stalls, under shed rows, and in fesd rooms;

{2) Open fires, oil or gas lamps in stable area; and

(3) Locking of stalls occupied by horses.

Section 20. Association Police. Each association shall provide
and maintain competent police and watchman services, night and
day, in and about association grounds, and shall furnish daily to the
commission a report on any disturbances, drunkenness, or disorderly
conduct committed by any person on association grounds,

Section 21. Security. Each association shall cause to be excluded
from association grounds all persons designated by order of the
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commission or stewards to be excluded. Each association shall take
measures to maintain security of horses on association grounds so
as to protect from injury due to frightening [ef] or tampering with
[said] horses. Each association shall exclude from the paddock area,
race strip, and winner's entrance all persons who have no immediate
connection with the horses entered except members of the commis-
sion, racing officials, and duly accredited members of the news
media.

Section 22. Vendors and Suppliers. Each association shall
supervise the practice and procedures of all vendors of food, horse
feed, medication, and tack, who have entry to the stable area. No
association by virtue of this section shall attempt to control or
monopolize proper selling to owners, trainers, or stable employees,
nor shall an association grant a concession to any vendor of feed,
racing supplies, or racing services. Every vendor of horse feeds or
medications shall file with the commission veterinarian a list of
products which he proposes to sell, including any new preparation or
medication. No association shall permit the sale of any alcoholic
beverage, beer excepted, within the stable area.

(1) An association shall for probable cause eject or exclude

from association grounds all persons:

(a) Believed to be engaged in a bookmaking activity or
solicitation of bets or touling and promptly submit a report to
the:

1. Commission;

2. Stewards; and

3. Police.

(b) Who as a business or for compensation, either directly or
indirectly, accepts any thing of value to be wagered or to be
transmitted or delivered for wager to any pari-mutuel wageting
enterprise, or participate in the transaction; and

(c) Attempting to use tax exempt admissions credentials not
issued to him by the association.

(2) [(3)] Associations shall eject or exclude from the stable areas
on assaciation grounds alt persons, except those whose presence in
the stable area is authorized as:

(a) Persons licensed to conduct an activity, the conduct of which
requires the presence of the licensee in the stable area; :

{b) Duly accredited members of the news media;

(c) Guests of licensed owner or licensed trainer physically in the
company of the owner or trainer;

{d) Persons physically in the company of and under the control
and supervision of a racing official, association security guard,
association public relations department representative.

(3) [¢4] Reports of all sjections or exclusions from association
grounds for any reason shall be made immediately to the commission
and the stewards. The reports shall state the name of all persons and
circumstances.

Section 24. Ownership of Associations. Each association shall file
with the commission a revised list of persons whose identity is
required by 810 KAR 1:025, Section 6(2), immediately upon transfer
of any beneficial interest or control in the association as from time to
time may occur.

Section 25. Plan of Association Grounds. Each assaciation shall
file with the commission existing maps and plans of association

grounds, showing all structures, piping, fire hydrants, fixed equipment,
racing strip, noting elevation as filled, drained, and gapped, and
composition of track base and cushion. Each association shall file
revised maps or plans of association grounds upon any material
change as may occur from time to time.

Section 26. Attendance Report. (1) In addition to filing with the
commission a copy of the report required by KRS 138.480 to be filed
with the Department of Revenue on admission taxes, each associa-
tion shall file with the commission daily attendance reports showing
a turnstile count of all persons admitted to association grounds where
pari-mutuel wagering is conducted. The attendance report shall
indicate the daily number of paid admissions, taxed complimentary
admissions, and tax exempt admissions.

{2) On request from the commission, each association shall file
with the commission a current badge list showing the names of all

(3) Tax exempt admission credentials shall not be transferable

Section 27. Financial Report. In addition to filing with the
commission copies of reports required by KRS 137.180 and 138.530
to be filed with the Department of Revenue on pari-mutuel and license
taxes, each association shall furnish to the commission within sixty
(60) days after the close of its fiscal year three (3) copies of its
balance sheet and operating statement for the fiscal year along with
a comparison to the prior year, which shall be duly sworn to by the
treasurer of the association and certified by a licensed certified public
accountant. The financial report shall be in a form as may be
prescribed from time to time by the commission.

Section 28. Horseman's Baokkeseper. (1) Each association shall
maintain a separate bank account, to be known as the "horsemen’s
account”, with at all times sufficient funds in the account to pay all
money owing to horsemen in regard to purses, stakes, rewards,
claims, and deposits. Withdrawals from this account shall at all times
be subject to audit by the commission, and the horsemen’s bookkeep-
er in charge of the account shall be bonded.

(2) All portions of purse money shall be made available to earners
Ithereef] within forty-eight (48) hours, dark days excluded after the
result of the race in which the money was earned has been declared
official; except, [hewever] when the stewards shall order money
withheld until final adjudication of a dispute determining which
persons are entitled to the money in dispute.

(3) No portion of purse money. other than jockey fees shall be
deducted by the association for itself or for another, unless so
requested in writing by the person to whom the purse monies are
payable, or his duly authorized representative. Irrespective of whether
requested, the horsemen’s bookkeeper shall mail to each owner a
duplicate of each record of a deposit, withdrawal, or transfer of funds
affecting such owner's racing account at the close of each race
meeting.

Section 29. Outriders. Each thoroughbred association shall
smploy at least two (2) outriders to escort starters to the postand to
assistin the returning of all horses to the unsaddling area. No outrider
shall lead any horse that has not demonstrated unruliness, but shall
assist in the control of any horse which might cause injury to a jockey
or others. Each association shall provide traditional wearing apparel.
Outriders shall be required to be present on the racing strip, mounted,
and ready to assist in the control of any unruly horse or to recapture
any loose horse, at all times horses are permitted on the racing strip
for exercising or racing. All persons exercising horses during training
hours, or accompanying horses to the starting gate during racing
hours shall wear a protective helmet. The term "exercising” includes
breszing, galloping, or ponying horses.

Section 30. Valets. Each thoroughbred association shali employ
a sufficient number of persons licensed as valets to attend each
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individual rider on a day's racing program. The valets shall be under
the immediate supervision and control of the clerk of scales. No rider
shall employ a valet or be attended by any person other than the
valet assigned to him by the clerk of scales. No valet shall be
assigned fo the same rider for more than two (2) consecutive racing
days. Valets shall be responsible for the care and cleaning up of his
assigned riders apparel and equipment; shall insure his rider has the
proper equipment and colors for each race; shall present the proper
equipment and attend the saddling of his rider's mount; and shall
attend the weighing out of his rider. No valet or other jockey room
attendant may-place a wager for himself or another, directly or
indirectly, on races run while he is serving as a valet. Each associa-
tion shall provide uniform attire far valets who shall wear same at all
times while performing their duties within public view.

Section 31. Minimum Purse and Stakes Values. No thoroughbred
association shall program or run any race the purse for which is less
than $2,000 in cash without special permission of the commission. No
thoroughbred association shall program or run any stakes race the
added value of which is less than $10,000 in cash added by the
association to stakes fees paid by owners. The minimum cash
amounts paid by the association shall be exclusive of nomination,
eligibility, entrance, and starting fees, and exclusive of other cash
awards, premiums, prizes, or objects of value.

Section 32. Maximum Number of Races. No association shall
program or run more than nine (9) races on any single racing day
without special parmission of the commission.

Section 33. Two (2) Year Old Races. Beginning on March 1 of
each year, each thoroughbred association shall program in the condi-
tions book at least four (4) two (2) year old races each week.

WAYNE G. LYSTER, Ill, Chaimman
APPROVED BY AGENCY: April 14, 1992
FILED WITH LRC: April 14, 1992 at 3 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Racing Commission
(As Amended)

810 KAR 1:027. Entries, subscriptions and declarations.

RELATES TO: KRS 230.210 et saq,

STATUTORY AUTHORITY: KRS 230.260

NECESSITY AND FUNCTION: To regulate conditions under
which thoroughbred racing shall be conducted in Kentucky. The
function of this administrative regulation is to establish [eutline]
requirements for entry, subscription and declaration of thoroughbred
horses in order to race,

Section 1. Definitions. (1) "Declaration” means the withdrawal of
a horse from a race, before closing, by the owner, trainer, or person
authorized [deputized] by either.

(2) "Scratch™ means withdrawal of a horse entered from a race,
after closing, by the owner, trainer, or person authorized [deputized]
by either.

Section 2. Entering Required. No horse shall be qualified to start

in any race unless it has been and continues to be duly entered
therein. Entries or subscriptions for any horse, or the transfer of
same, may be refused or cancelled by the association without notice
or reason given,

Section 3. Procedure for Making Entries. (1) All entries, subscrip-
tions, declarations, and scratches shall be filed with the racing
secretary and shall not be considered as having been made unti
received by the racing secretary. The racing secretary shall maintain
a record of the time of receipt of same for a period of one (1) year.

(2) An entry shall be in the name of a horse’s licensed owner, as

completely disclosed and registered with the racing secretary under
these administrative regulations and made by the owner, trainer, or
a licensed authorized agent of the owner or trainer,

(3) An entry shall be in writing or [;
made] by telephone to the racing secretary. Telephone entries shall
be confirmed promptly in writing if requested by the stewards, the
racing secretary, or an assistant to the racing secretary.

(4) An entry shall clearly designate the horse entered. When
enterad for the first time during a meeting, every horse shall be
designated by name, age, color, sex, sire, and dam as reflected by
its registration certificate,

{a) No horse shall race, unless correctly identified to the satisfac-
tion of the stewards as being a horse duly entered.

(b) Establishing identity of a horse shall be the responsibility of its
owner and of any other person sesking to certify the identity of the
horse [identify-it]. All such persons shall be subject to appropriate
disciplinary action for incorrect identification.

(c) An entry shall clearly state all medications, drugs, or substanc-
s which the horse shall recsive as prerace treatment. Medications,
drugs, or substances shall be categorized into two (2) sections and
shall be designated as follows: nonsteroidal anti-inflammatory drugs
shall be designated by (B); and all bleeder medications shall be
designated by (L). Horses racing for the first time with either of the
above categories shall be clearly designated with (1).

(5) No alteration, except an error corrected with the permission of
the stewards, shall be made in an entry after the closing of entries.

() No horse shall be entered in two (2) races to be run on the
same day.

(7) A horse which has not started in the past ninety (90) days
shall not be permitted fo start unless it has at least one (1) published
workout within twenty (20) days of entry at a distance satisfactory to”
the stewards of the meeting. It a horse has done the requisite
workout, but through no fault of the trainer, the workout does not
appear in the past performances, it shall be permitted to start and the
correct workout shall be publicly displayed on'the bulletin boards
where photo finishes are shown at least fifteen (15) minutes prior to
the first race and for the duration of the day's racing. The workouits
shall be displayed on the television monitors and tote board for fifteen
(15) minutes prior to the first race. A horse which has never started
shall not be entered until the trainer has produced satisfactory
evidence to indicate to the starter that it has been adequately
schooled from the starting gate.

Section 4. Stabling Requirement. No entry shali be accepted for
any horse not stabled on association grounds where the race is to be
run, unless its stabling elsewhere has been approved by the commis-
sion in its approved off-track stable list.

Section 5. Limitation as to Spouses. No entry in a race shall be
accepted for a horse owned wholly or in part by, or trained by, a
person whoss spouse is under license suspension at time of the
entry. If the license of a jockey has been suspended for a routine
riding offense, the stewards may waive the application of this section
as to the duly licensed spouse of the suspended jockey.

Section 6. Mutuel Entries. (1) Horses entered in the same race
and trained by the same trainer shall be joined as a mutuel entry and
single betting interest; except as provided in subsection (5) of this
section,

(2) Horses entered in the same race and owned wholly, or in part
by the same owner or spouse thereof, shall be joined as a mutuel
entry and single betting interest,

(3) No more than two (2) horses having common ties through
ownership or training to be joined as a mutuel entry shall be entered
in a purse race. When making a double entry of horses owned wholly,
or in part by the same owner or spouse thereof, a preference for one
(1) of the horses shall be mads.

{4) Two (2) horses having common ties through ownership shall
not start in a purse race to the exclusion of a single interest. In purse
races where the number of starters is limited to ten (10) or less, two
(2) horses having common ties through training shall not start to the
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exclusion of a single entry.

(5) In thoroughbred stakes races with added money of $100,000
or more, permission may be granted by the commission to uncouple
mutuel entries of horses sharing common ties through training, which
are owned by different owners.

Section 7. Subscriptions. (1) Any subscriber to a stakes race may
transfer or declare a subscription prior to closing.

{2) Joint subscriptions and entries may be made by any one (1)
of the joint owners of a horse. Each owner shall be jointly and
severally liable for all payments due.

(3) Death of a horse or a mistake in its entry when the horse is
eligible, shall not release the subscriber or transferee from liability for
all stakes fees due. Fees paid-in connection with a subscription to a
stakes race that is run shall not be refunded, except as otherwise
stated in the conditions of a stakes race.

{4) Death of a nominator or original subscriber to a stakes race
shall not render void any subscription, entry, or right of entry
[thereunder]. All rights, privileges, and obligations shall attach to the
successor owner, including the legal representatives of the decedent.

(5) If a horse is sold privately, or sold at public auction, or
claimed, stakes engagements for it shall be transferred automatically
with the horse to its new owner. If the horse is transferred to a person
whose license is suspended or otherwise unqualified to race or enter
it, the subscription shall be void as of the date of the transfer.

(6) All stakes fees paid toward a stakes race shall be allocated to
the winner [theresf] unless otherwise provided by the condition for the
stakes race. If a stakes race is cancelled for any reason, all subscrip-
tion fees paid shall be refunded.

Section 8. Closings. (1) Entries for purse races and subscriptions
to stakes races shall close at the time designated by the association
in previously published conditions for the races. If a race is not split,
an entry, subscription, or declaration shall not be accepted after
closing time. If a purse race fails to fill, or in case of an emergency,
the racing secretary may extend the closing time, provided the
approval of a steward has been obtained.

(2) If the hour of closing is not specified for stakes races,
subscriptions and declarations may be accepted until midnight of the
day of closing provided, they are received in time for compliance with
every other condition of the race.

(3) Entries which have closed shall be complied without delay by
the racing secretary and along with declarations, shall be posted.

Section 9. Number of Starters in a Race. (1) The maximum
number of starters in any race shall be limited to the number of
starting positions afforded by the association starting gate and
extensions approved by the commission as can be positioned across
the width of the track at the starting point for the race. The maximum
number of starters further shall be limited by the number of horses’
which, in the opinion of the stewards, considering the safety of the
horses and riders, and the distance from the start to the first turn,
may be afforded a fair and equal start.

(2) At tracks measuring less than a mile in circumference, no
more than ten (10) horses shall start in any race without consent of
the stewards, and no more than twelve (12) horses shall start without
approval of the commission.

(3) A claiming race in the printed condition book for which eight
(8) or more horses representing different betting interests are entered
shall be run. All other purse races in the printed condition book for
which six (6) or more horses representing different betting interests
are entered shall be run.

(4) if a purse race in the printed condition book fails to fill with the
minimum number of entries required by subsection (3) of this section
to be run, the association may cancel or declare off the race. The
names of all horses entered in the race shall be publicly posted in the
office of the racing secretary not later than 1 p.m. the same day.

Section 10. Split or Divided Races. (1) If a race is cancelled or
declared off, the association may split any race programmed for the
same day and which may previously have been closed. Races printed

in the condition bock shall have preference over substitute and extra
races.

(2) When a purse race is split, forming two (2) or more separate
races, the racing secretary shall give notice of the split not less than
fifteen (15) minutes before such races are closed in order to grant
time for the making of additional entries to the split races.

(3) Division of entries upon the splitting of any race shall be made
in accordance with the conditions under which entries and subscrip-
tions were made, and in the absence of specific prohibition by such
conditions:

(a) Horses originally joined as a mutue! entry may be placed in
different divisions of a split race unless the person making the
multiple entry, at the time of the entry, indicates such coupling of
horses is not to be uncoupled if the race is split.

(b) Division of entries in any split stakes race may be made
according to age, or sex, or both.

(c) Entries for any split race not divided by any method provided
for in an administrative regulation, shall be divided by lot so as to
provide a number of betting interests as nearly equal as possible for
each division of such split race.

Section 11. Post Positions. Post positions for all races shall be
determined by lot, drawn in the presence of those making the entries
for the race. Post positions in split races also shall be redetermined
by lot in the presence of those making the entries for the split race.
The racing secretary shall assign pari-mutuel numbers for each
starter to conform with the post position drawn, except when a race
includes two (2) or more horses joined as a single betting interest.

Section 12. Also-eligible List. (1) If the number of entries for a
race exceads the number of horses permitted to start, as provided by
Section 9 of this administrative regulation, the names of no more
than eight (8) horses entered but not drawn into the race as starters
shall be posted on the entry sheet as "also-eligible” to start.

(2) After a horse has been excused from a race at scratch time,
a new drawing shall be taken as to horses on the also-eligible fist.
The starting and post position of horses drawn from the also-eligible
list shall be determined by the sequence draw, unless otherwise
stipulated in the published conditions of the race.

{8) An owner or trainer of a horse on the also-eligible list not
wishing to start the horse in a race shall notify the racing secretary
prior to scratch time for the race. The horse shall forfeit any prefer-
ence to which it may have been entitled.

(4) if entries are closed two (2) racing days prior to the running
of a race, a horse on an also-eligible list that has been drawn into a
race as a starter for the succeeding day, shall not be permitted to run
in the race for which it had been listed as also-eligible.

Section 13. Preferred List; Stars. (1) The racing secretary shall
maintain a list of horses which were entered but denied an opportuni-
ty to race because they were eliminated from a race programmed in
the printed condition book either by overfilling or failure to fill. The
racing secretary shall submit, for approvat of the commission at least
thirty (30) days prior to the opening date of a race meeting a detailed
description of the manner in which preference will be allocated.

(2) No preference shall be given a horse otherwise eligible for a
race if it also is entered for a race on the succeeding day.

Section 14. Arrears. Unless approved by the racing secretary, no
horse shall be entered or raced unless its owner has paid all stakes
faes owed.

Section 15. Declarations. Declarations shall be made in the same
form, time, and procedure as required for the making of entries.
Declarations shall be irrevocable. No declaration fee shall be required
by any licensed association.

Section 16. Scratches. Scratches shall be irrevocable and shall
be permitted under the following conditions:

(1)(a) Except as provided in paragraph (b) of this subsection, a
horse may be scratched from a stakes race for any reason at any
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time up until fifteen (15) minutes prior to post time for the race
preceding the stakes race by filing written notification of an intention
to scratch with the racing secretary. Upon receiving a scratch from a
stakes race, the racing secretary shall promptly notify the stewards
and pari-mutuel manager, and shall cause public announcement of
same to be mads.

(b) If a list of also-eligibles has been drawn, scratches shall be
filed at the regular scratch time as posted by the racing secretary.
Thereatfter, a horse shall not be excused without a valid physical
reason.

{2) A horse shall not be scratched from a purse race unless:

(a) The approval of the stewards has been obtained; and

{b) Intention to scratch has been filed in writing with the racing
secretary, or his assistant, at or before the time conspicuously posted
as "scratch time.” A scratch of one (1) horse coupled in a mutuel
entry in a purse race shall be made at or before the posted scratch
time, unless permission is granted by the stewards to allow both
horses to remain in the race until a later appointed scratch time.

(3) In purse races, horses that are physically disabled or sick
shall be permitted to be scratched first. If:

(a) Horses representing more than ten (10) betting interests in
either of the two (2) daily double races; or

(b) Horses representing more than eight (8) betting interests in
any other purse race, remain in after horses with physical excuses
have been scratched, owners or trainers may be permitted at scratch
time to scratch horses without physical excuses, Scratches down to
respective minimum numbers for the races may be made. This
privilege shall be determined by lot if an excessive number of owners
or trainers wish to scratch their horses.

(4) Entry of a horse which has been scratched, or excused from
starting by the stewards, because of a physical disability or sickness
shalf not be accepted until the expiration of three (8) calendar days
. after it was scratched or excused,

Section 17. Official Publication Statistics. In determining eligibility,
allowances and penalties, the reports, records, and statistics as
published in the Daily Racing Form, Racing Times or such publication
as the commission may deem appropriate to advise the public and
the monthly chart books, or corresponding official publications of any
foreign county, shall be considered official, but may be corrected until
forty-five (45) minutes prior to post time of the race.

WAYNE G. LYSTER, I, Chairman
APPROVED BY AGENCY: April 14, 1992
FILED WITH LRC: April 14, 1992 at 3 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Racing Commission
(As Amended)

810 KAR 1:028. Disciplinary measures.

RELATES TO: KRS 230.210 et seq.

STATUTORY AUTHORITY: KRS 230.210 [Chapter13A]

NECESSITY AND FUNCTION: To regulate conditions under
which racing shall be conducted in Kentucky. The function of this
administrative regulation is to establish [eutiine] the disciplinary
powers and duties of the stewards and commission.

Section 1. Definitions. "Steward" means a racing steward or

tacing judge.

Section 2. [+] Disciplinary Measures by Stewards. Upon the
finding of a violation of these administrative regulations, or an
attempted violation, on association grounds during the conduct of a
meeting at which the stewards have been appointed to serve, the
stewards may:

(1) Declare ineligible for racing or disqualify in a race any
thoroughbred as provided for under 810 KAR 1:012 and 1:016.
Declare ineligible for racing or disqualify any licensed person in

violation of 810 KAR 1:025, Section 5 or in violation of any other
administrative regulation contained in Chapter 810 or 811 of the
Kentucky Administrative Regulations;

(2) Suspend the license of any person involved in a violation of
an administrative regulation for a period of time not less than five (5)
nor more than 365 days as may be deemed appropriate by the
stewards in keeping with the seriousness of the violation;

(3) Cause any person, licensed or unlicensed, found to have
interfered with, or contributed toward the interference of, the orderly
conduct of a race or race meeting, or person whose presence is
found by the stewards to be inconsistent with maintaining the honesty

~and integrity of the sport of horse [theroughbred] racing, to be

oxcluded or ejected from association grounds or any portion of
association grounds; and

(4) In the case of a license suspension, the stewards may fix in
the alternative a forfeiture not to exceed $1,000, which sum the
licensee may, if he so chooses, pay to the commission in lieu of such
imposed license suspension.

Section 3. [27] Disciplinary Measures by Commission. Upon the
finding of a violation of these administrative requlations [rules] or
an attempted violation on any association grounds during the conduct
of a race meeting in the Commonwealth, the commission may:

(1) Declare ineligible for racing or disqualify in a race any
thoroughbred or any licensed person found to be in violation of 810
KAR 1:025, Section 5 or in violation of any other administrative
regulation contained in Chapter 810 or 811 of the Kentucky Adminis-
trative Regulations;

(2) Deny, suspend, revoke, or declare void the license of any
person involved in a violation of an administrative regulation for a
period of time not less than five (5) nor more than 365 days as may
deemed appropriate by the commission in keeping with the serious-
ness of the violation;

(3) The commission _may eject or exclude persons from
association grounds for any length of time the commission may
deem is_necessary; [ —~H i )

{4) Upon appeal and hearing de novo of a matter determined by
the stewards, the commission may reverse or revise such stewards
ruling in all respects; except as to findings of fact by the stewards’
regarding matters that occurred during an incident to the running of
a race and as to the extent of disqualification fixed by the stewards
for a foul in a race; and

(5) In lisu of a license suspension or revacation, the commission
may set a forfeiture in any amount, which the licensee may pay to the
commission in lieu of the imposed license suspension or revocation.
The forfeitures paid to the commission in lieu of shall not acerue to
the personal benefit of any commissioner or steward(s).

WAYNE G. LYSTER, lll, Chairman
APPROVED BY AGENCY: April 14, 1992
FILED WITH LRC: April 14, 1992 at 3 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Kentucky Racing Commission
(As Amended)

810 KAR 1:029, Hearings, reviews and appeals.

RELATES TO: KRS 230.355 [230- ]

STATUTORY AUTHORITY: KRS 230.355 [230-246]

NECESSITY AND FUNCTION: To regulate conditions under
which racing shall be conducted in Kentucky. The function of this
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administrative regulation establishes [eutiines] the procedures and
requirements relating to hearings, reviews, and appeals.

Section 1. Definitions. "Steward" means a racing steward or
racing judge.

Section 2. [+] Stewards’ Hearing. (1) Before holding any
stewards’ hearing provided for under these administrative regulations,
notice in writing shall be given to any party charged with a violation
other than a routine riding offense occurring in a race unless waived
in writing by the person charged.

(2) Prior_to_a steward hearing, the party charged with a
violation shall be given the notice required by Section 3(1) of this
administrative requlation. } i i

which-he-is-a-member]

(3) All stewards’ hearings shall be closed and the stewards shall
cause no public announcement to be made concerning a matter
under investigation until conclusion of the hearing, and the party
charged has been notified of the decision.

{4) The state steward shall conduct the hearing in such a manner
as to ascertain and determine the substantial rights of the parties
involved and shall not be bound by technical rules of procedure and
evidence.

(5) All testimony shall be given under oath and a record shall be
made of the hearing, either by use of a tape recorder or by court
reporter's transcript. The party charged with the violation may,
however, waive the recording and the transcription of the testimony.
The stewards shall not be required to receive testimony under oath
in cases where their ruling is based solely upon a review of the video
tapes of a race.

(6) If, at the conclusion of the hearing the stewards shall find that
a statute or an administrative regulation has been violated, they shall
promptly issue a written ruling which sets forth the;

(a) Full name of every person charged with the violation;

(b) {dentification of the persons, if licensed, by license classifica-
tion and address;

(€) [the] Statute or administrative regulation number and pertinent
parts of the statute or administrative regulation violated;

(d) [the] Finding by the stewards as to the violation of the statute
or administrative regulation; and

(e) [the] Penalty affixed by the stewards.

(7) Copies of the rulings shall be delivered to each party in
interest, delivered to the commission, posted in the racing secretary’s
office, and forwarded to the office of the Association of Racing
Commissioners International.

(8) [(A] At least the state steward and one (1) association
steward shall be present at all times at the hearing.

(9) [t8)] Review and appeal. Any party who is the subject of any
order or ruling of the stewards may apply to the commission for a
review of the stewards’ order or ruling, except as to extent of
disqualification for a foul in a race or as to a finding of fact as
occurred during an incident to the running of a race. '

(10) [t9y] Application for review. An application to the commission
for review of a steward's order or ruling shall be made within ten {10)
days after the order or ruling is issued in writing, and shall:

{a) Be in writing and addressed to the commission secretary at
the commission general office;

{b) Contain the signature of the applicant, and the address to
which notices may be mailed to applicant;

(c) Set forth the order or ruling requested to be reviewed and the
date [thereef];

(d) Set forth the reasons for making the applications; and

(e) Request a hearing.

Section 3. [2:] Commission Hearings. Before holding any commis-
sion hearing provided for under these administrative regulations, the
commission shall: :

(1) Give written notice to all parties either personally or by mail.
If indispensable and necessary parties propose a large class, notice
shali be served upon a reasonable number thereof as representatives
of the class. Noftice as provided in this section shall include a
statement of:

(a) Time and place of such hearing as designated by the
commission and chairman. No hearing shall be less than five (5) days
nor more than thirty (30) days after service of notice, unless at the
request of a party and in order to provide a fair hearing;

(b) The legal authority and jurisdiction under which the hearing is
to be held;

(¢) Specific designation of the particular statute or administrative
regulation alleged to have been viclated; and

(d) A clear and concise factual statement sufficient to inform each
party with reasonable definiteness of the type of acts or practices
alleged to be in violation of the statute or administrative regulations
promulgated thereunder. In fixing the times and places for hearings,
due regard shall be had for the convenience of the parties and their
representatives.

(2) The right of any party to subpoena witnesses and documen-
tary evidence through the commission, employing the rights of
discovery and use of subpoenas as would be available under the
Kentucky Civil Rules of Procedure, pretrial and trial procedures also
shall be governed by Kentucky Rules of Civil Procedure.

Section 4. [3-] Special Prosecutor. (1) The commission may re-
quest the Attorney General to appoint a special prosscutor to carry
the burden of proof showing a statute or an administrative regulation
violation. If the matter involves a viclation and requires a proceeding
of an adversary nature; the prosecutor shall be cne who has had no
prior participation in the matter of any kind. The commission also may
request that the Attorney General, or a member of his staff other than
the special prosecutor, serve as law officer for the commission to
assist the presiding officer in rendering decisions of a judicial nature.
The special prosecutor shall have the services of the Kentucky State
Police for investigatory purposes.

(2) The commission shall:

(8) Permit all parties to be represented by counsel;

(b} Permit all parties to respond and present evidence and argu-
ment on all issues involved; and

(c) Permit all parties to examine commission memoranda and
data and all other information which is or has been considered by the
commission in investigating and hearing the matter or which may be
offered as evidence.

(3) The commission shall administer oaths and issue subpoenas
upon its own motion or when requested by an appearing party. Each
party shall pay the cost of its subpoenas and the expenses of its
witnesses. If a subpoena is disobeyed, any party may apply to the
Franklin Circuit Court for an order requiring obeyance; failure to
comply with an order from the Franklin Circuit Court shall be cause
for punishment as a contempt of the court under KRS 421.110.

{4) Unless varied by the commission, the order of proof in the de
novo hearing may be:

(a) Evidence presented by the prosscution as to alleged viola-
tions;

-(b) Cross-examination of prosecution witnesses and redirect
examination;

(¢} Evidence presented by a party charged, in defense or
explanation;

(d) Cross-examination of party charged and his witnesses,
redirect examination;

(e) Rebuttal or other evidence, on behalf of the prosecution or
any other party in interest as deemed pertinent by the presiding
officer; .

{f) Closing argument by party charged; and

(g) Closing argument by prosecution.

{5) The commission shall keep a record of each hearing which
shall include:
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{a) All pretrial and trial pleadings, motions, and interlocutory
rulings;

(b) All evidence received or considered:

{c) A statement of matters officially noticed:

(d) Quastions and offers of proof and rulings [thereen);

(e) Proposed findings and exceptions;

() All commission memoranda or data submitted to the com-
mission in connection with the commission’s consideration of the
case;

(9) All stenographic recordings taken and transcriptions made.
Oral proceedings shall be reported stenographically upon request of
any party and shall be paid for by the parties desiring copies; and

{h) Final adjudication including findings of fact, based exclusively
on evidence presented at the hearing and matters officially noticed,
and any decision, opinion, and ruling by the commission on the
matter, ,

(6) The commission may take official notice of technical facts or
customs or procedures common to racing, but all parties to the
hearing shall be duly notified. Each party shall have an opportunity to
contest facts so noticed, including commission memoranda and
commission data,

(7) Members of the commission participating in the adjudication
of a matter before it shall not, directly or indirectly:

(a) In connection with any issue of fact in the matter before the
commission, consult with any person or party who was engaged in
the investigation or prosecution of the matter before the commission,

or conduct any personal investigation outside the record, without .

giving an opportunity for all parties to participate.

(b) In connection with any issue at law, no party or representative
shall be consulted without giving all parties an opportunity to
participate.

(8) The commission may make an informal disposition of the
matter by stipulation, agreed settiement, consent order, or by default.

(9) Upon conclusion of the hearing, the commission shall:

(a) Take the matter under advisement;

(b) Render a decision as promptly as possible; and

(¢} Issue a ruling in final adjudication of the matter.

(10) The final ruling shall set forth the;

(a) Full name of every person charged with a violation;

(b) [the] Identification of the person, if licensed, by license
classification and address;

(c) [the] Statute or administrative regulation number and pertinent
parts of the statute or administrative regulation afleged to have besn
violated;

(d) A separate statement of findings of fact;

(e} A separate statement of conclusions of law:

(), A separate statement of reasons for the decisions; and

(g) Penalties fixed by the commission, if any.

(11) Copies of the ruling shall be delivered to each party in

interest, posted in the racing secretary's office of the association®

where the matter arose, and forwarded to the office of the Association
of Racing Commissioners International.

Section 5. [4:] Appeal from Commission Order [erRuling]. Any
person or licensee aggrieved by any order or decision of the
commission may appeal to the Franklin Circuit Court. The appeal
shall be mads within ten (10) days after the entry of the order or
decision of the commission by posting and filing in the office of the
FranKlin Circuit Court Clerk:

(1) A bond to secura the costs of the action in a sum approved
by the circuit clerk. The bond shall be secured by corporate surety
approved by the Department of Insurance.

(2) An attested copy of the appealed order or decision [appealed
frem).

(3) An attested copy of the transcript of evidence heard by the
commission and the cost of the transcript of evidence heard by the
commission. The cost of the transcript shall be borne by the appel-
lant. Appeals from a commission order or decision shall be taken as
provided in KRS 243.560 to 243.590,

Section 6. Continuances. (1) All applications for continuance
made prior to a hearing shall be in writing, shall set forth the reasons
for the continuance [therefer], and shall be filed with the commission
after giving notice of the application by mail or otherwise to all parties
or their representative. At the time of the hearing, applications for
continuance may be made orally. If requested, and in the manner
prescribed by the commission, the party applying for the continuance
shall substantiate the reasons contained in the application.

(2) It an application is made for continuance due to illness of an
applicant, licensee, witness, or counsel, the [sueh] application shall
be accompanied by a medical certificate attesting to such illness and
inability.

(3) An application for continuance of any commission hearing
shall be received by the commission at least ninety-six (96) hours
prior to the time fixed for a hearing. An application received by the
commission within the ninety-six (96) hour period shall not be granted
unless a satisfactory arrangement in writing is made with the
commission for the payment of all expenses resulting from the
continuance. However, the commission may waive payment of the
[sueh] expenses for extenuating circumstances.

(4) It the commission approves the application for continuancs,
the commission shall set a date for the continued hearing.

" Section7. [8:] Disqualification of Commission Members and Hear-
ing Officer. A commission member or hearing officer may at any time
withdraw from the proceeding if he desms himself disqualified, and
upon the filing in good faith before the termination of the hearing of
an affidavit of personal bias or disqualification of any member or
hearing officer, the commission shall determine the matter as a part
of the record and decision in the case. If a commission member or
hearing officer withdraws or disqualifies himself, any other member of
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the commission participating in the hearing shall have the authority to
complete the hearing and to participate in the decision. In cases
where the hearing is conducted by the commission, members
participating in the decision shall hear all the evidence, or shall read
the evidence prior to making a decision on the evidence [thereen].
At least a majority of the members of the commission shall hear all
the evidence or read the record before making a final decision.

WAVYNE G. LYSTER, lll, Chairman
APPROVED BY AGENCY: April 14, 1992
FILED WITH LRC: April 14, 1992 at 3 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Housing, Buildings and Construction
Division of Plumbing
(As Amended)

815 KAR 20:090. Soil, waste and vent systems.

RELATES TO: KRS Chapter 318

STATUTORY AUTHORITY: KRS 318.130

NECESSITY AND FUNCTION: The department is directed by
KRS 318.130 through the State Plumbing Code Committee to adopt
and put into effect a State Plumbing Code. This regulation identifies
and publishes the manufacturer's standard specification number of
the material accepted in the instalfation and design of soil, waste and
vent systems in_all es of plumbin
(Section 26) allows an alternative for venting floor drains and open
receptacles in commercial Kitchens if the waste line discharges into
a four (4") inch master trap before entering the sanitary sewer
system. This amendment_was approved by the Plumbing Code
Committee on November 6, 1991 and the Board of Housing on

January 23, 1892 [;e}aaes-:e-ma{enahmd—the—éemgn—ef—the—%%

Section 1. Grades and Supports of Horizontal Piping. Horizontal
piping shall run in practical alignment and at a uniform grade of not
Jess than one-eighth (1/8) inch per foot, and shall bs supported or
anchored in accordance with the manufacturer's recommendations
but shall not exceed ten (10) feet in length. Stacks shall be supported
at their bases and all pipes shall be rigidly secured. No-hub pipe and
fitings shall be supported at each joint of pipe and fittings. Polyvinyl
chloride and acrylonitrilebutadiene-styrene  schedule forty (40}
horizontal piping shall be supported at intervals not to exceed four (4)
feet and at the base of all vertical stacks and at all trap branches as
close to the trap as possible. Polyethylene pipe and fittings must be
continuously supported with a V channel. Stacks shall be rigidly
supported at their bases and at the floor level.

Section 2. Change in Direction. Changes in direction shall be
made by the appropriate use of forty-five (45) degree wyes, half-wyes
(1/2), quarter (1/4), sixth (1/6), eighth {1/8) or sixteenth (1/16) bends,
except that a single sanitary tee may be used in a vertical stack, or
a sanitary tee may be turned on its back or side at an angle of not
more than forty-five (45) degrees.

Section 3. Prohibited Fittings. Double hub bends and double hub

" tees or inverted hubs shall not be used on sewers, soil or waste line.

The drilling and tapping of house sewers or house drains, soil, waste

or vent pipes, and the use of saddle hubs and bands shall be [is]

prohibited. Double sanitary tees may be used on vertical soil, waste

and vent lines. Pipes shall be installed without hubs or restrictions
that reduce the area or capacity of the pipe.

systems. This amendment *

Section 4. Dead Ends. In the installation of a drainage system,
dead ends shall be avoided.

Section 5. Protection of Material. Pipes passing under or through
walls shall be protected from breakage. Pipes passing through or
under cinder, concrete, or other corrosive material shall be protected
against external corrosion.

Section 6. Materials. Main or branch soil, waste and vent pipes
and fittings within or undemeath a building shall be hub and spigot
extra heavy or service weight cast iron, no-hub service weight cast
iron, aluminum, galvanized steel, galvanized wrought iron, lead,
brass, Types K, L, M, DWV copper, standard high frequency welded
tubing produced and labeled as {eonforming—to] ASTM B-586-73,
Types R-K, R-L, R-DWV brass tubing, DWV brass tubing produced
and labeled as [conforming-to] ASTM B-587-73, seamless stainless
stesl tubing, Grade G or H produced and labeled as [eenferming-to]
©S-268-68, polyviny! chloride schedule 40 or 80 produced and
labeled as [eenforming-to] ASTM D-2665-76, D-1784-75 and F-891,
acrylonitrile- butadiene-styrene schedule 40 or 80 produced and
labeled as [eenforming-te] ASTM D-2661-76, D-1788-73 or F-628,
silicon iron or borosilicate. All mains or branch soil waste and vent
pipe and fittings underground shall sither be hub and spigot extra
heavy or service weight cast iron, No-hub service weight cast iron,
aluminum, Type K or L copper pipe, Type R-K, R-L brass tubing,
lead, silicon iron or borosilicate pipe and fittings or plastics DWV
identified in this section [listed-above].

Section 7. Size of Soil and Waste Pipe per Fixture Unit on One
Stack. The following table, based on the rate of discharge from a
lavatory as a unit, shall be employed to determine fixture equivalents:

Maximum

Pipe Size Developed Fixture

(In Inches) Length Units
1 1/4 25 ft. 1
11/2 60 ft. 2
2 80 ft. 6
2172 100 ft. 12
3 225 ft. 36
4 96
5 180
6 420
8 1200
10 2400
12 4200

Water closets shall be on a minimum of a three (3) inch waste with
a maximum of three (3) water closets or soil discharging fixtures per
three (3) inch stack.

Section 8. Soil, and Vent Stacks. Building in which plumbing
fixtures are installed shall have a soil or waste and vent stack, or
stacks extending full size through the rooff; i
Sestions-7-of-thisregulation]. Soil or waste and vent stacks shall be
as diract as possible and free from sharp bends or turns. The
required size of the soil or waste and vent stack shall be determined
from the total fixture units connected to the stack in accordance with
Section 7 of this regulation except that no more than three (3) water
closets shall discharge into a three (3) inch stack.

Section 9. Future Openings. An existing opening or an opening
installed in a plumbing system for future use shall be complete with
its soil, waste and vent piping and shall comply with all other sections
of this regulation.

Saction 10. House Drain. (1) The size of the house drain shall be
determined by the total number of fixture units connecting to the
house drain. The total area of vents through the roof shall be equal
to that of the house drain with a minimum of one (1) three (3) inch
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stack.

(2) If a three (3) inch house drain enters a building, it shall be
attached to a three (3) inch stack. One (1) floor drain shall be added
to the house drain with a three (3) inch trap if it conforms with the
requirements of Section 24 of this regulation, without counting toward
the fixture units of the system.

Section 11. Soil and Waste Stacks, Fixture Connections. Soil and
waste stacks and branches shall have correctly faced inlets for fixture
connactions. Each fixture shall be independently connected to the soil
or waste system. Fixture connections to water closets, floor outlet
pedestal sinks, pedestal urinals, or other similar plumbing fixtures
shall be either cast iron, lead, brass, copper, or plastic closet bends.
Three (3) inch closet bends shall have a four (4) inch by three (3)
inch flange.

Section 12. Changing Soil and Vent Pipes in an Existing Building.
In an existing building where the soil, waste and vent piping is not
extended undiminished through the roof or where there is sheet metal
soil or waste piping and the fixtures are to be changed or replaced,
the piping shall be replaced with appropriate sizes and materials as
prescribed for new work.

Section 13. Prohibited Connections. Fixture connections shall not
be made to a lead bend or a branch of a water closet or a similar
fixture. Vent pipes above the highest installed fixture on a branch or
main shall not be used as a soil or waste pipe.

Section 14. Soil, Waste and Vent Pipe Protected. Soil, waste, or
vent pipe shall not be installed or permitted outside a building unless
adequate provision shall be made to protect it from frost. The piping
shall be wrapped with one (1) layer of heavy hair felt and at least two
(2) layers of two (2) ply tar paper, properly bound with copper wire,
or the vent shall be increased to full size, the size of the increaser
required as if it were passing through the roof.

Section 15. Roof Extensions. Roof extensions of soil and waste
stacks shall run full size at least one (1) foot above the roof. If the
roof is used for purposes other than weather protection, the exten-
sions shall not be less than five (5) feet above the roof. Stacks of less
than three (3) inches in diameter shall be increased to a minimum of
three (3) inches in diameter before passing through a roof. If a
change in diameter is made, the fitting shall be placed at least one (1)
foot below the roof.

Section 16. Terminals. If a roof terminus of a stack or vent is
within ten (10) feet of the top, bottom, face or side edge of a door,
window, scuttle, or air shaft, and not screened from the opening by
a projecting roof or building wall, it shall extend at least two (2) fest
above the top edge of the window or opening.

Section 17. Terminals Adjoining High Buildings. Soil, waste or
vent pipe extension of a new or existing building shall not run or shall
not be placed on an outside wall, but shall be installed inside the
building unless the piping is protected from freezing. If the new
building is built higher than the existing building, the owner of the new
building shall not locate windows within ten (10) feet of an existing
vent stack on the fower building.

Section 18. Traps, Protected; Vents. Fixture traps shall be
protected against siphonage and backpressure. Air circulation shall
be assured by means of an individual vent. Crown vents shall not be
permitted.

Section 18. Distance of Trap from Vent. (1) The distance between
the vent and the fixture trap shall be measured along the center line
of the waste or soil pipe from the vertical inlet of the trap to the vent
opening. The fixture trap vent, except for water closets and similar
fixtures, shall not be below the dip of the trap, and all ninety (90)
degres turns in the waste line of the main waste, soil, or vent pipes
shall be washed. Fixture traps shall have a vent located with a

developed length not greater than that set forth in the table below:

Size of Fixture Drain Distance

(In Inches) Trap to Vent
11/4 21t 6in.
112 3 ft. 6'in,
2 5 ft.

3 6 ft.
4 10 ft.

{2) A fixture branch on a water closet shall not be more than
three (3) feet.

Section 20. Main Vents to Connect at Base. When a main vent
or vent stack is used, it shall connect full size at the base of the main
soil or waste pipe at or below the lowast fixture branch and shall
extend undiminished in size through the roof or shall be reconnected
with the main soil or vent stack at least six (6) inches above the rim
of the highest fixture. This section shall not apply to one (1) and two
(2) story installations. If it becomes necessary to increase a vertical
vent stack, it becomes a main vent and shall comply with other
sections of this regulation code.

Section 21. Vents; Required Sizes. (1) The required size of a vent
or vent stacks shall be determined by the total number of fixture units
it serves and the developed length of the vent, [in-aceordance-with
the-fellowing-table;] interpolating, when necessary, between permissi-
ble length of vent given in the following table:

MAXIMUM PERMISSIBLE LENGTHS OF VENTS

Pipe Size Maximum Length Fixture
(In Inches) (In Feet) Units
11/4 30 2
112 150 10
2 200 . 24
21/2 250 36
3 300 72
4 400 240
5 800 720

(2) Except for residential installations, if a fixture opening is
installed more than twenty-five (25) feet of developed length from the
point where it is connected to the main soil or waste systems, or, if
more than ten (10) feet of vertical piping is used, the vent shall be
continued full size through the roof or returned full size to the main
vent.

Section 22. Branch and Individual Venis. A branch or individual
vent shall not be less than one and one-fourth (1 1/4) inches in
diameter and shall not exceed the maximum length permitted for a
main vent.

Section 23. Vent Pipes Grades and Connections. Vent and
branch vent pipes shall be free from drops or sags and be so graded
and connected as to drip back to the soil or waste pipe by gravity.
Where vent pipes connect to a horizontal soil or waste pipe, the vent
branch shall be taken off above the center line of the pipe, and the
vent pipe must rise vertically at an angle of forty-five (45) degrees to
the vertical, to a point six (6) inches above the fixture it is venting
before offsetting horizontally or connecting to the branch, main,
waste, soil or vent.

Section 24. Vents not Required: Backwater Traps, Subsoil Catch
Basin and Basement Floor Drains. Vents shall not be required on a
backwater trap, subsoil catch basin trap or a basement floor drain if
the basement floor drain branches into the house drain so that
measuring along the flow line from the center of the stack, the floor
drain shall not be closer than five (5) feet of the stack, nor farther
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than twenty (20) feet. A basement floor drain shall not require an
individual vent if it branches into the house drain so that measuring
along the flow fine from the center of the house drain the basement
floor drain shall not be farther than ten (10) feet from the house drain.

Section 25. When Common Vent Permissible. Where two (2)
water closets, two (2) lavatories or two (2) fixtures of identical purpose
are located on opposite sides of a wall or partition, or directly
adjacent to each other within the prescribed distance as set forth in
Section 19 of this regulation measured along the center line of the
flow of water, the fixtures may have a common soil or waste pipe and
a common vent. It shall be vented in accordance with the other
sections of this regulation.

Section 26. Floor Drain Individual Vent not Required. Manufactur-
ers' floor drains shall not require individual vents when placed on a
waste line for floor drains only within the prescribed distance of ten
(10) feet from the main waste line, or stack, if the base of the stack
is washed and the stack or stacks are undiminished through the roof,
or connected to a main vent stack. Open receptacles may be
connected to floor drain lines without being vented if the waste line
discharges into a four (4) inch master trap before entering the sanitary

sewer system.

Section 27. Floor drains and service sinks installed on the
operational floor fevel of sewage and water treatment plant facilities
which discharge into an open sump and are not connected directly to
the sanitary sewage system shall not be required to be trapped or
vented.

Section 28. House Drain Material. House drains shall be either
extra heavy cast iron, service weight cast iron, brass Type (K) or (L)
copper, lead, ABS or PVC plastic, or duriron.

Section 29. Indirect Waste Connections. Waste pipe from a
refrigerator drain or other receptacle where food is stored or waste
water from a water cooled compressor, shall connect indirectly with
the house drain, soil or waste pipe. The drain shall be vented to the
outside air. The waste pipes shall discharge into an open sink or
another approved open receptacle thatis properly supplied with water
in accordance with other sections of this regulation. The connections
shall not be located in an inaccessible or unventilated area.

Section 80. Bar and Soda Fountain Wastes. Bar and soda
fountain wastes, sinks and receptacles shall have a one and one-half
{1 1/2) inch P trap and branches. The main shall not be less than two
(2) inches. The fresh air pipe shall not be less than one and one-half
(1 1/2) inches. The main waste line shall discharge into a properly
vented and frapped open receptacle inside or outside a building. Food
storage compartment drains shall be indirectly connected through a
trapped receptacle whose upper edge is raised at least one (1) inch
above the finished floor line. Floor receptors or floor sinks installed
specifically for the indirect wastes from tilting braising pans, tilting
kettles and other similar equipment may be installed level with or

slightly recessed in the floor if the receptor is equipped with a proper

strainer and receives no other indirect waste.

Section 31. Open Receptacles. Soil or waste piping receiving the
discharge from an open receptacle shall be at least six (6) inches
above the surface of the ground when it discharges into a septic
system.

Section 32. Refrigerator Wastes. Refrigerator waste pipes shall
not be less than one and one-half (1 1/2) inches for one (1) to three
(3) openings, and at least two (2) inches for four (4) to eight (8)
openings. Each opening shall be trapped. The waste piping shall be
equipped with sufficient cleanouts to allow for thorough cleaning.

Saction 33, Overflow Pipes. Waste from a water supply tank or
exhaust from a water lift shall not be directly connected to a house
drain, soil, or waste pipe. The waste pipe shall discharge upon a roof

or into a trapped open receptacle.

Section 34. Acid and Chemical Wastes. Corrosive liquids shall not
be permitted to discharge into the soil, waste or sewer system unless
otherwise permitted by this regulation. The waste shall be thoroughly
diluted or neutralized by passing through a properly constructed and
acceptable dilution or neutralizing pit before entering the house
sewer.

Section 35. Laboratory Waste Piping. Laboratory waste piping
shall be sized in accordance with the other sections of this regutation.
Al fixtures shall be individually trapped. A continuous waste and vent
pipe system may be used, if the waste discharges into a vented
dilution pit outside the building with a vent equal to the size of the
drain. The vent may be eliminated when a pit has a ventilated cover.
If under certain conditions a dilution pit is not required and is not
used, the fixtures shall be individually vented. If construction condi-
tions permit, the base of the stack of the continuous waste and vent
system shall be washed by the last fixture opening, and continue full
size independently through the roof. Fixture branches exceeding more
than the distance specified in the table in Section 18 of this regulation
from the main shall be revented. The distance shall be measured
from the center of the main to the center of the vertical riser. Fixture
connections shall rise vertically to a height so that the trap shall not
be lower than twelve (12) inches from the bottom of the sink. Two (2)
or more sinks may be connected into a common waste before
entering the riser of the continuous waste and vent system, if the
fixtures are not more than five (5) feet from the center of one (1)
fixture to the center of the other.

Section 36. Acid Waste Piping. Underground piping for acid
wastes shall be extra heavy salt glazed vitrified pipe, silicon iron,
lead, polyethylene pipe and fittings produced and labeled as [eon-
forming-te] ASTM D-1204-62T, polypropylene pipe produced and
labeled as [eonforming—te] ASTM D-4101-85, or other materials
approved by the department. Piping for acid wastes and vents above
ground shall be of silicon iron, lead, borosilicate, or polyethylene pipe
produced and labeled as [eenforming—te] ASTM D-1204-62T,
polypropylene pipe produced and labeled as [eerferming-te] ASTM
D-4101-85, or filament-wound reinforced thermosetting resin pipe
produced and labeled as [eenfermingto] ASTM D-2096 (green or poly
thread).

Section 37. Special Vents. Flat or wet vents serving a plumbing
fixture shall be constructed only with special permission from the
department when a plumbing system is being remodeled or when
additions are added to an original system; except that flat vents in
new construction may also be allowed in commercial buildings when
the design of the building prohibits the type of venting required by
other sections of this regulation.

Section 38. Basement Floor Drains and Sanitary Sewage
Systems. Basement floor drains shall be connected to the house
sewer and properly trapped and vented as set forth in this regulation.
EXEMPTION: Basement floor drains, in single family dwellings, shall
not be connected to the house sewer and shall be exempt from this
section if, prior to the installation, the local health department or
sanitary sewage system board, plant, district, or treatment plant
owner notifies the Division of Plumbing, in writing, that connection is
detrimental to the functioning of the sanitary sewer system or
subsurface system. If the drain is not to be connected to the house
sewer, the installation is also exempt from the waste, trap and venting
provisions of the State Plumbing Code.

CHARLES A. COTTON, Commissioner
EDWARD J. HOLMES, Secretary
APPROVED BY AGENCY: May 5, 1992
FILED WITH LRC: May 15, 1992 at 10 a.m.
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REGULATIONS AMENDED AFTER PUBLIC HEARING OR WRITTEN COMMENTS RECEIVED

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(Amended After Hearing)

11 KAR 3:100 Administrative wage garnishment.

RELATES TO: KRS
164.753(2), 20 USC 1095-1

STATUTORY AUTHORITY: KRS 164.748(4), (15), 164.753(2), 20
USC 1095-1 L

NECESSITY AND FUNCTION: Pursuant to KRS 164.744(1) and
164.748(2) the Kentucky Higher Education Assistance Authority has
entered into agreements with the secretary to provide loan guarantees
in accordance with Title |V, Part B of the federal act. KRS
164.748(10) empowers the authority to collect from borrower's loans
on which the authority has met its guarantee obligation. Section 605
of PL 102-164 permits a student loan guarantee agency to garnish
the wages of a borrower to recover on a loan guaranteed pursuant to
Title 1V, Part B of the federal act, notwithstanding any provision of
state law. That section also permits the student loan guarantee
agency to establish procedures for requesting and conducting a
hearing related to the wage gamishment. This regulation is necessary
to establish the procedures for implementing such wage garnishment
in accordance with requirements of the federal act.

164.744(1), 164.748(4), (10), (15),

Section 1. Definitions. (1) The definition of "authority" is governed
by KRS 164.740.

(2) "Borrower" shall mean the individual obligated to repay
[resipient-ef] an insured student loan, repayment of which has been
guaranteed by the authority to the lender.

(3) "Default" shall mean the failure of a borrower to make an
installment payment when due, or to mest other terms of the
promissory note or applicable regulations under circumstances where
the lender or the authority finds it reasonable to conclude that the
borrower no longer intends to honor the obligation to repay, provided
that this failure persists for at least 180 days, for a loan repayable in
monthly installments, or 240 days, for a loan repayable in less
frequent instaliments,

(4) The definition of "disposable eamings" is governed by Section
488A(d) of the federal act.

(5) The definition of "fedsral act" is governed by KRS 164.740(9).

(6) The definition of "insured student loan" is governed by KRS
164.740.

{7) The definition of "participating lender” is governed by KRS
164.740(16).

Section 2. (1) Following payment of a claim by the authority to a
participating lender by reason of the borrower’s default in repayment
of an insured student loan, the authority, acting through its executive
director or other designee, may issue an administrative order for the
withholding of the borrower's earnings which conforms to the
requirements of this section.

{2) No order for withholding of disposable earnings shall be
issued under this section nor become effective less than thirty (30)
days after the authority provides to the borrower by personal service
or certified mail, return receipt requested, a written notice. The notice
shall include at least the following information:

(a) The name and address of the borrower;

{b) The amount of the debt determined by the authority to be due;

{c) Information sufficient to identify the basis for the debt;

{d) A statement of the intention of the authority to issue and order
for withholding of disposable eamings and that the borrower's
eamnings and property are subjsct to both administrative and judicial
enforcemnent;

{e) A statement of the borrower's rights to dispute the existence
or amount of the debt or the terms of any prior repayment schedule
other than a repayment schedule agreed to in writing pursuant to

paragraph (g) of this subsection;

(f) A statement of the borrower's rights to inspect and copy any
records refating to the debt open to inspection in accordance with
KRS 61.870 through 61.884;

(9) A statement of the opportunity to enter into a written agree-
ment with the authority, on terms satisfactory to the authority,
establishing a schedule for repayment of the debt;

(h) A statement that, unless there is good cause determined by
the authority for the borrower's failure to timely request a hearing, the
borrower’s acquiescence to the withholding of disposable earnings will
be presumed; and

(i) A statement that if the borrower requests a hearing but, fails
to appear without good cause determined by the hearing officer, the
hearing officer shall affirm the issuance of an order for withholding of
disposable eamings.

(3) Notwithstanding Section 1(1) of this regulation, no amount
shall be withheld from the disposable earnings of an individual during
the firsttwelve (12) consecutive months of reemployment commenced
within twelve (12) months following an involuntary separation from
amployment.

Section 3. (1) A hearing shall be provided if the borrower, on or
before the 15th day following the date of mailing (as evidenced by the
date of the notice) of the notice described in Section 2 of this
regulation, files with the authority a written request for such hearing
in accordance with procedures prescribed by this regulation. The
timely filing of a request for a hearing (evidenced by the postmark
date) shall automatically stay further collection activity under this
regulation pending the outcome of the hearing. If the borrower
requests a hearing, but the request is not timely filed, a hearing shall
be provided, but the request shall not stay further action pending the
outcome of the hearing. A hearing officer, appointed by the authority
(who shall not be an individual under the supervision or control
of the head of the authority, except that nothing contained in this
sentence shall preclude the appointment of an administrative law
judge [ #y]), shall conduct dispute
hearings in Franklin County or, upon motion to the hearing officer and
determination of undue burden upon the borrower, the county of
residence or place of employment of the borrower, or any other
location agreed by the parties. The hearing shall be mechanically,
electronically or stenographically recorded.

(2) The hearing officer's decision, reason therefore and an
explanation of the appeal process shall be delivered to the borrower
and the authority no more than sixty (60) days after receipt of the
request for the hearing. The decision shall establish the borrower's
liability, it any, for repayment of the debt.

(3) Following the issuance of the hearing officer's decision, the
borrower or the authority may file an appeal in Franklin Circuit Court,
in accordance with the Kentucky Rules of Civil Procedure, which shall
decide the dispute upon the hearing record. Where the borrower's
liability is established by the hearing officer's decision, absent a
showing of indigency by the borrower, an administrative order for
withholding of disposable earnings may be issued forthwith by the
authority, which shall, if the borrower’s appeal is successful, return to
the borrower any money received pursuant to the withholding order,

(4) The remedies provided in this section shall not preclude the
use of other judicial or administrative remediss available to the
authority under the laws of the Commonwealth. and nothing contained
inthis section shall be construed to stay the use of other remedies.

Section 4. Hearing Procedure, (1) The borrower shall have the
right 1o be heard by the hearing officer, be represented by counsel,
present evidence, cross examine, and to make both opening and
closing statements.

(2) Notless than ten (10) days prior to the scheduled hearing, the
parties shall-exchange a list of the names, addresses, and phone
numbers of any witnesses expected to testify at the hearing and
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copies of any documents expected to be introduced into evidence.
Not less than ten (10) days prior to the scheduled hearing, the
borrower shall submit to the counsel for the authority, a written
statement of response specifically stating the basis of dispute and a
legible copy of any documentation that the borrower intends to offer
as evidence at the hearing, and facts recited in notice pursuant to
Section 2(2) of this regulation that are not denied shall be deemed
admitted. Each party shall remain under an obligation to disclose any
new or additional items of evidence or witnesses which may come to
their aftention as soon as practicable. Noncompliance with this
requirement shall be sufficient grounds for entry of an appropriate
order by the hearing officer, including, but not limited to, postpone-
ment, dismissal of the appeal, quashing the withholding order, or
vacating the stay.

(3) Order of proceeding. The hearing officer shall convene the
hearing, identify the parties to the action and the persons present,
admit into evidence the notice described in Section 2(2) of this
regulation and the borrower’s response described in subsection (2) of
this section, solicit from the parties and dispose of any objections or
motions, accept into evidence any documentary evidence not
objected to, solicit opening statements, and proceed with the taking
of proof. The taking of proof shall commence first by the borrower and
then by the authority, with opportunities for cross-examination,
rebuttal, and closing statements.

{4) Rules of evidence. The hearing officer shall not admit
evidence that is excludable as a violation of an individual's constitu-
tional or statutory rights or a privilege recognized by the courts of the
Commonwealth. However, statutes or judicial rules otherwise
pertaining to the admission of evidence in a judicial proceeding shall
not apply to a hearing under this section, and the hearing officer may
receive any evidence deemed reliable and relevant, including
evidence that would be considered hearsay if presented in court,
except that hearsay evidence shall not be sufficient in itself to support
the hearing officer's decision. Copies of documents shall be admissi-
ble, and shall require only the minimal authentication necessary to
establish a reasonable presumption of their genuineness and
accuracy or may be admitted without objection. The hearing officer
may exclude any evidence deemed unreliable, irrelevant, incompe-
tent, immaterial, or unduly repetitious. At the discretion of the hearing
officer, the parties may be allowed up to fifteen (15) days following
the hearing to submit written arguments or briefs.

(5) Upon request of either party, the record of the hearing shall
be transcribed, and shall be available to the parties at their own
expense.

Section 5. (1) An administrative order issued by the authority to
withhold disposable earnings shall be served upon [by] the borrow-
er's employer personally or by certified mail, return receipt requested.
A copy of the order shall be provided to the borrower. The order shall
require the withholding and delivery to the authority of not more than
ten (10) percent of the borrower's disposable earnings, except thata
greater percentage may be deducted upon the written consent of the
borrower. .

(2) The order shall state the amount or percentage to be withheld
and the amount of the debt, the statutory and regulatory basis
[autherity] therefore, and the time withholding is to begin.

(3) The order shall continue to operate until the debt is paid in full
with interest accrued thereon at the prescribed rate in the promissory
note or applicable law. The order shall have the same priority as
provided to a judicially ordered garnishment prescribed in KRS
425.506.

(4) An employer who has been served with an administrative
order for withholding of earnings shall answer the order within twenty
(20) days. The employer shall be liable to the authority for any
lawfully due amount which the employer fails to withhold from
earnings due the borrower following receipt of the order, plus
attorneys’ fees, costs, and, in the discretion of a court of
competent jurisdiction, punitive damages.

(67 No withhalding under this section shall be grounds for
discharge from employment, refusal to employ or disciplinary action
against any employee subject to withholding under this section.

east:]
(6) [(M] The employer shall have no liability or further responsi-
bility after properly, completely, and timely fulfilling the duties under
this section.

Section 6. (1) Whenever this regulation requires delivery of a
notice or other communication by personal service, said service may
be made by any officer authorized under KRS 454.140 1o serve
process or by any person over the age of eighteen (18) years of age,
who shall prove service by affidavit or by the signature of the person
being served.

(2) Receipt of a notice or other communication by the borrower
shall be rebuttably presumed if the person to be served or any other
adult with apparent authority at the place of residence or employment
last known to the authority signs a receipt or refuses to accept the
notice or communication after identification and offer of delivery to the
person so refusing.

(3) In the case of an administrative order to withhold disposable
earnings served upon an employer, receipt shall be rebuttably
presumed if the person to whom the order is directed signs or refuses
to sign a receipt or if his employee or agent with apparent authority
signs or refuses to sign a receipt.

WAYNE STRATTON, Chairman
APPROVED BY AGENCY: June 30, 1992
FILED WITH LRC: July 8, 1992 at 11 a.m.

NATURAL RESOURCES AND ENVIRONMENTAL
PROTECTION CABINET
Department for Environmental Protection
Division of Water
(Amended After Hearing)

401 KAR 5:010. Certification of wastewater system operators.

RELATES TO: KRS 224.10-110, 224.73-110 [224-032,224-136]

STATUTORY AUTHORITY: KRS 224.01-110, 224.10-100,
224.10-110, 224.73-110 [224-032,-224-033,224-045]

NECESSITY AND FUNCTION: The secretary is directed to adopt
regulations applicable to certification of wastewater system operators.
This regulation establishes standards for classification of wastewater
systems; qualifications of applicants; examination procedures; duties
of the Kentucky Board of Certification of Wastewater System
Operators [beard}; provisions relating to the issuance and [;] renewal
[er+evasation] of certificates; disciplinary actions; a fee schedule and
other provisions necessary for certification of operators[:-and-ether

Section 1. Definitions. The following terms shall have the
meanings set forth below unless the context clearly indicates
otherwise:

(1) "Association of Boards of Certification” or "ABC" means that
organization which serves as an information center for certification
activities, recommends minimum _standards and guidelines for
classification of water supply and wastewater systems, and assists
authorities in establishing new certification programs_and upgrading
existing programs.

(2) [(H)] "Board” means the Kentucky Board of Certification of
Wastewater System Operators.

(3) [(®) "Cabinet" has the meaning given it

in KRS 224.01-010.

{4) "Certificate” means a certificate of competency issued by the
secretary or his designated agent stating that the operator has met
the [al] requirements for the specified operator classification as set
by this regulation.
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(5) "Certified operator" means a wastewater operator employed
at a wastewater system who has primary responsibility for the system
or a portion thereof which may affect the performance of the system
and who holds a certificate of competency meeting the requirements

earpy-out-the-duties-and-respensibilities-as-herein-deseribed:]

(6) [8] Review and provide comments to the cabinet on proposed
fees for the training and certification of operators: [approve-by-the-first

of this reguiation.
(6) [¢63] "Division" means the Division of Water[-Natura-Resoure-
. . ine].

(7) [¢&)] "Operator" means any [the] person involvgd' .in the

(7) Review the certification regulations of states which are
seeking reciprocity with the Commonweailth: and

operation of a wastewater system [havi i

(8) [¢A] "Primary responsibility” means having the authority to
conduct [er-supervise] the procedures and practices necessary to
insure that the wastewater system or any portion thereof is operated
in accordance with accepted practices, laws and administrative
regulations of the Commonwealth, or to supervise others in conduct-
ing these practices.

{8) "Secretary" has the meaning given it in KRS 224.01-010.

(10} [{8)] "Wastewater system" means sewade system as defined
in KRS 224.01-010. | ipes; ; i

Section 2. General Provisions. (1) Each wastewater system shall
be operated under the supervision of an individual holding a [eurrent]
Kentucky operator's certificate for at least the class of system [he-or
she] supervised. [Certified-aperaters-are-requi tor-of
all-wastewatertreatment-facilitios:)

(2) It the certified operator [with—pi ibiliey] is not

physically present while a syster is operating, the certified operator

(8) Review evidence and advise the cabinet regarding disciplinary
actions for certified operators who fail to comply with the applicable
laws and regulations.

[(g}—PFewde—fef—qmFibw

Section 4. Application and [5:] Examinations for Certification. (1)
lication. An individual desiring to be certified shall file an applica-
tion with the cabinet and pay the applicable fes s ecified in Section
5 of this regulation. Applications shall be made on a form provided by
the cabinet and incorporated by reference in Section 11 of this
regulation. Applications shall not be filed with the cabinet Until the
individual has met the qualifications specified in this regulation.

(2) Examinations. The board and the cabinet shall be jointly
responsible for preparation of the examinations which shall [te] be
used in determining knowledge, ability and judgment of the appli-
cants. The cabinet shall administer written exams unless the cabinet
and board grant a waiver to allow an oral exam. Oral exams may be

[he-or-she] shall be reasonably available. [Sueh] Availability shall be
determined by the board and cabinet [ ‘ is].
(8) Facilities whose classification changed from Class | to Class

administered to applicants who meet the minimum qualifications of
Saction 10 of this regulation. The cabinet shall grade the examina-
tions and notify the applicant of the outcome. Applicants shall achieve

I as a result of revisions to Section 8 of this requlation as in effect on

a score of seventy (70) percent to pass the examination. Examina-

the effective date of this regulation shall employ a certified Class |l or

tions shall not be returned to the applicant, but results may be

higher operator by January 1. 1994,

4) Certificate display. If a wastewater system office is available
at the wastewater treatment plant or within the sewer service area,
the operator's certificate shall be prominently dis layed on the wall.

5) Wallet card. Certified operators shall carry the cabinet-issued
wallet card showing current certification status while on duty.

Section 3. Duties of the Board, [(H)] In carrying out its responsibili-
ties and with consideration given to the minimum standards and
guidance of the ABC, the board may | ings]:

(1) [ts)] Examine the qualifications of applicants and recommend
qualified applicants to the cabinet for certification;

{2) Review and approve substitutions for education and experi-

ence requirements;

[b}-Recemmend
eabinet]

(3) [te}] Review and provide comments to the cabinet on pro-
posed wastewater treatment plant operator certification regulations;
[ A . " . ——

i l. ] |
(4) [te}] Review and make recommendations to the cabinet on

proposed training courses and seminars designed to provide
continuing education to_certified operators: [training—materials—and

reviewed with a member of the board or cabinet upon written request

by the applicant. [Fhe-examination-questions promulgatod by the-ABG.
ideline:]

(8] Scheduling examinations. [(2)] Examinations shall be
conducted at least semiannually [Reld] at places and times set forth
by the cabinet. The cabinet shall provide advance announcement of
these examinations, [The-examinations shall-bo-c i
sermiannually:]

ieant]

(4) Exam content. The cabinet [Separate-examinations] will [be]

prepareld] examinations to addrass the [esver] basic differences in
the duties and responsibilities of certified operators, types of facilities,
[variations—in-waste]water quality standards, conditions of receiving
waters and other pertinent matters.

(5) Applicants who fail to pass an examination may register to
take [reapply-for] the examination again on [ef] a regularly scheduled
examination date [or-by-appeintment-with-the-cabinet].

Section 5. [6:] Fees. (1) Fees for certification of operators of

wastewater systems shall not exceed the following:

(a) Examination: thirty-five (35) dollars.
(b} Renewal of certificate: thirty-five (35) dollars per biennium.
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Limited certificates: twenty (20) dollars per year.

(c) Certification by reciprocity: thirty-five (35) dollars.

(d) Reinstatement of lapsed certificate: not to exceed thirty-five
(35) dollars plus renewal fee.

(2) For training sessions conducted by the cabinet: not to exceed
five (5) dollars per contact hour.

(3) Fees shall |aceompanying-applications-will] not be returned to
applicants [these] who do not pass the examination.

(4) The cabinet shall provide an estimate of program costs for the
upcoming renewal period and a draft schedule of reasonable fees for

that renewal period to the board for approval [by-the-first-of-Nevem-
ber] prior to the beginning of the new renewal period.

Section 6. [#] Issuance of Certificates. (1) Certification. Upon
satisfactory fulfiliment of the requirements of this regulation [previded
herein] and upon recommendation of the board [ef-eertifisatien], the
cabinet shall issue a [suitable] certificate to the applicant designating
[k ~Fhi ifi iHndisate] the classification
of the wastewater system for which the operator has demonstrated
competency. If information related to the operator's employment or

whe-terminate-their-cmployment ata-wastowaler system witkbe-valid
for Ie;" F( ll).yeals_plended N'? al_le_lenened'ras |e|qu'|ed b5’! sFubsFee

{4)-years—the] Certificates shall terminate if not renewed for two (2)
consecutive renewal periods [wilbe—autematically—invalidated].
Limited certificates shall terminate [besome-invalid] immediately after
the expiration date if not renewed. if a [Operaters-whoese] certificate
terminates, an operator shall apply, pay applicable fees and pass an
examination_in_the classification for which he is qualified to be
certified [are— i i i

. )

(6) Reciprocity. Certificates may be issued [atthediseretion-ofthe
board] in a comparable classification, without examination, to a [any]
person who holds a valid certificate in a [amy] state, territory, or
possession of the United States or a [any] country if [provides) the
requirements for certification of operators under which the person’s
certificate was issued are no less stringent than the requirements for
certification set forth in [de-net-conflict-with] KRS Chapter 224[-1365]

mailing address changes from the application filed for certification, the

and this regulation [ i

certified operator shall provide written notification to the division within
thirty (30) days. If a certified operator becomes permanently incapaci-
tated while employed by a wastewater treatment plant, the employer
shall notify the division. [is-qualified:]

(2) Duration and renewal of certificates.

(a) Cenrtificates for all certified operator classes, except limited, as
identified in Section 8 of this regulation, shall be valid for up to two (2)

1 andf; idi - ] reciprocal
privileges are granted to certified operators of the Commonwealth

[this-state]. . . ) ]

[gycefaﬁeates-sha%e-pfemnem#y-dispiayed*n%eﬁ*me

(7) [8)] Training requirements. Certified operators shall accumu:
late continuing education credits approved by the cabinet or board

years aiter each renewal, unless suspended or revoked for cause or

prior to applying for certificate renewal.

replaced by that of a higher classification. [A#] Certificates shall expire
[atmidnight] on June 30 of odd-numbered years. Certificates may be

(a) Class | and Il certified operators shall complete twelve {12)
hours of training for renewal. Class Il and Class |V certified operators

renawed without examination, if the certified [ef] operator is in good
standing, upon completion of the required training hours outlined in

shall complete twenty-four (24) [have-aseurmulatedtwelve{12)] hours
of training [ i in ]for.each

subsection (7) of this section and |
upon submittal of a complete renewal [written] application and
[submissien-of] applicable renewal fees | i i
before—June—30-of-eash—renewalyear]. Application for certificate
renewal shall be made on a form provided by the cabinet and
incorporated by reference in Section 11 of this_regulation. If the
renewal application and fee are not received by the cabinet by [prier
te] June 30 [4], the certificate shall be considered lapsed and shall
not be reinstated without completion of the training required in
subsection (7) of this section and payment of a reinstatement fee as
provided in Section 5 [6] of this regulation. Expired certificates shall
continue in force pending administrative processing of a renewal, if
the certified operator is in good standing and has complied with the
renewal requirements of this subsection by June 30 of the renewal
year. Certificates continued under this paragraph shall remain fully
effective and enforceable.

(b) Limited certificates shall expire on June 30 of each year. The
cabinet may renew the limited certificate upon receipt of the renewal

application if [

] the certified operator has [eabinet-has

cedtified-that-the-helder-of-the-eerificate-has-substantially] com'plied
with all requirements for proper operation of [prepery-eperating] the

facility under his supervision, and has submitted a complete renewal

[eertiticate] renewal. [
i : ] Training [skall] includes,
but is [may] not {be] limited to, correspondence courses, short
courses, trade association meetings, and on-the-job training courses.
However, at least one-half (1/2) of the training required for recertifica-
tion shall be in process control and operation or in the basic sciences
related to these topics. Training hours accumulated [ir-any-biennium]
in excess of the minimum number required | i
for renewal may be carried forward for a period of two (2) years from
the date earned [te-the-rext-rerewat-peried]. No training is required
for holders of limited [er-industrial] certificates.
(b) Certified operators who teach board-approved training courses
may receive, upon approval of the board, hour-for[pes}-hour credit for
actual instruction timel;

efinstrustion].

(c) The criteria [used)] for determining whether to approve training,
other than the training provided by the cabinet, are:

1. The ability -of the course to provide information that will
enhance the proper operation and maintenance of wastewater
treatment facilities; and

2. The ability of the instructor to properly present the [sueh]
information.

(d) Alternate i

application and applicable renewal fees. | :

(3] Certification for a higher classification. Certified operators who
desire to become certified in a higher classification shall [first]
satistactorily complete the minimum requirements of Sections 4 and
10 of this regulation for the higher classification before submitting a
new application [eertifieato-is—issued]. Experience earned under a
limited certificate shall [dees] not count toward fulfillment of the
qualifications for other classifications.

(4) Certificates shall be valid only while [se-lerg-as] the holder
uses reasonable care, judgment, and application of his [erher]
knowledge in the performance of his [er-her] duties. [Ne] Certificates
shall not be valid if obtained through fraud, deceit or the submission
of inaccurate data on qualifications.

(5) Termination of a certification. [Fhe-eertificates-of-operators

[Fherefore-in-making-its-determination—regarding
approval-of] training courses may be considered by submittal to the
division and review by the board of [the-beard-willrequirethat-at
ieast] the following information [ ifi

ted): the course name; the date, location, and a timed agenda for
[the-beginning-and-ending-times-of] the course; the credit hours being
requested; a summary of the course content of sufficient detail to
determine relevance and quality of the course; and the name and
credentials of each instructor for the course.

(e) [{&)] The board may waive any [era#] of the requirements of
paragraph (a) of this subsection for all or portions of a class of
operators as identified [defired] in Section 9 [#4] of this regulation
[ hebonrd has—d cod | I it ot
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Section 7. [8] Disciplinary Action. A certified operator shall be
subject to a disciplinary action identified in this section if the cabinet,

in consultation with the board according to this section, determines

that |
o ] the certified
operator has practiced fraud or deception in obtaining certification or
filing cabinet mandated reports; has not used [that] reasonable care
or [:] judgment | ication-of
used] in the performance of [his—erher] duties: has failed to apply
knowledge in_the performance of duties: or [thatthe—operater] is
incompetent, [ef] unable or unwifling to properly perform [kis-er-her]
duties.

1) Sanctions. The disciplinary action shall be determined by the
cabinet in accordance with the review procedures in subsection (2) of
this_section, and may take the form of the following sanctions
depending on the severity, duration. and number of the violations.
The sanctions may include, but are not limited to:

(a) Probation for a specified period of time, not to exceed one (1)
year,

b) Suspension of the operator's certificate for a specified period
of time, not to exceed one (1) year, during which the certificate shall
be considered void;

¢) Temporary or permanent revocation of the operator's certifica-
tion {temporary revocations shall not be less than one (1) year or
more than four (4) years in duration); or

(d) Civil or criminal penalties against the operator.

(2) Initial review procedures. Written complaints received by the
board or cabinet on a certified operator, unless duplicitous or
frivolous, shall be reviewed at the next regularly scheduled board
meeting. If the charges warrant further investigation, the certified
operator may be advised to appear before the board to discuss the
charges levied. Upon completion of the review, the board shall make
arecommendation to the cabinet regarding the operator's certification
status. The board may recommend that no action be taken, that the
cabinet impose a sanction identified in subsection (1) of this section,
or any other action.

(3) _Cabinet action. The cabinet shall review the evidence
presented and the board’s recommendations. Upon completion of the

than indicated jf | ; i i ] the
incorporation into the system of special features of design or
characteristics makes the system easier or more difficult to operate
than usual, or if [by-reasen—ef] conditions of flow or use of the
receiving water require [requiring] an unusually low or high degree of
system operation control, or if [fof] combinafions of these [steh]
conditions or circumstances exist. In addition, a fimited classification
is available for operators of wastewater facilities owned by [at] school
systems. Classes | through IV are [defined] as follows:

(1) Class I: Systems with a design capacity of less than or equal
to 50,000 [360;008] gallons per day.

(2} Class lI: Systems with a design capacity more than 50,000
[860;600] gallons per day, but less than or aqual to two (2) million
gallons per day.

(3) Class lil: Systems with a design capacity more than two 2
million gallons per day, but less than or equal to seven and one-half
(7 1/2) million gallons per day.

(4) Class IV: Systems with a design capacity in excess of seven
and one-half (7 1/2) million gafions per day.

Section 9. [10] Classification of Wastewater System Operators.
Five (5) classes of certified operators are hereby established and
shall range from Class | through Class IV, plus limited. Each operator
classification except for limited [is-intended-te] relatas directly to the
corresponding classification of wastewater system outlined in Section

8 of this regulation. | ;

o to ciohoran - ]

Section 10. Certified [44-] Operator Qualifications: Experiencs,
Education and Equivalencies. Applicants [(H-Operaters] shall be
examined by the [beard-er] cabinet as to education, experience, and
knowledge as related to the classification of wastewater systems for
which the application applies [examired]. Applicants may be required
further to give evidence of good moral character, dependability,
initiative, interest in his [er-her] work, and other pertinent characteris-
tics in relation to operation of the class of wastewater system for
which certification is being applied. Applicants shall pass the required
written examination unless granted a waiver to take an oral examina.

review, the cabinet will initiate the recommended action or notify the

tion in accordance with Section 4(2) of this regulation.

board as to why an alternative action was taken. The certifiod
operator and his employer shall be advised by certified mail of the

(1) Classification of wastewater treatment plant operator certifi-

action, the reasons outlined for the action, and the length of time for
which the sanction shall apply. A certified operator whose certificate
has been suspended or revoked shall not have primary res onsibili

for a wastewater system during the period that the disciplinary action

cates. [{2})] Experience and educational requirements for certification
of operators shall be as follows:

(a) Class [:

1. Completion of high school or general education development

(GED) efficiency [equivalent]; and

remains _in effect. If a certification is permanently revoked, the
operator_shall be ineligible for future certification as a wastewater
system operator. Experience gained during a suspension or tempo.
rary or permanent revocation shall not be included toward meeting the
requirements of Section 10 of this regulation. An action taken by the
cabinet pursuant to this section shall not preclude the cabinet from
pursuing additional civil or criminal action,

(4) Sanction review and removal. During the operator's probation,
suspension, or temporary revocation, the board and cabinet will
monitor the operator's work activities. At the end of the sanction

eriod, the board will recommend to the cabinet whether the sanction
should be lifted or whether additional action is necessary against the

certified operator,

(5) Appeal procedures. An operator who considers himself

aggrieved by a disciplinary action may file a petition for hearing with

the cabinet pursuant to KRS 224.10-420(2).

Section 8. [8:] Classification of Wastewater Systems. Wastewater
systems shall be classified in one (1) of five (5) classes, These
classifications shall be made according to population served, type of
treatment process [werk], character and volume of wastes to be
treated, and the use and nature of the waters receiving the system
effluent. Classifications | through IV shall be based on the population
served or for which the system is designed, except that a system may
be classified by the cabinet and board in a group lower or higher

2. One (1) year of acceptable operation of a [applisable] waste-
water system.

(b) Class Ii: :

1. Completion of high school or GED efficiency [equivalent]; and

2. Two (2) years of acceptable operation of a [applicable]
wastewater system [ef-Glass—-er-higher].

(c) Class I

1. Completion of high school or GED efficiency [equivalent]; and

2. Three (3) years of acceptable operation of a [applicable]
wastewater system with one (1) year of that experience in a [ef] Class
I or higher wastewater system,

(d) Class IV:

1. A baccalaureate degree in a standard curriculum in engineer-
ing, allied sciences or equivalent; and

2. At least five (5) years of acceptable operation of a [applisable]
wastewater system. Three (3) years of the required experience shall
bein a [ef] Class lif or higher wastewater system with at least two (2)
years of primary responsibility for a Class IIl or higher system.

(e) Limited: An operator of a wastewater treatment facility for a
school shall be entitled to apply for a limited certificate of competency
for_the particular facility operated. The certification shail only be

issued if the operator has demonstrated to the cabinet that he has the

knowledge and experience required to properly operate the specific

wastewater facility.
(2) Substitutions [¢3}] In evaluating qualifications of operators and
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experience or educational equivalencies, substitutions may be allowed
as follows [ i tag):
{a) It applicable, experience may be substituted for a portion of
the educational requirements: [in-erderto-establish-hew-mush-expert-
I [ tho | shalld : hothorik

1. [¢] Experience, to be acc;eptable, shall be the result of
satisfactory accomplishment of work. [ i

...........

2. [f¢}] Partial credit may be given for operating experience in
maintenance, laboratories or other work of wastewater systems and
allied trades [such-as-plumbing].

3. To establish how much experience will be accepted, the board
shall determine whether the work performed required some technical
knowledge and if the applicant was primarily responsible for the
operation of the system. In wastewater systems where responsibility
is divided, supervisors of important divisions may be credited with
having primary responsibility.

4.3, One (1) year of board-approved experience may be consid-
ered equivalent to one (1) year of high school. Four (4) years of
board-approved experience may be considered equivalent to a high
school degree or a GED, subject to the approval of the board.
Operators requesting this substitution shall submit a written request
1o the cabinet and may be requested to appear before the board.

b. Each year of experience in wastewater operations shall be
equivalent to one (1) year of college. Four (4) years of experience
approved by the board shall be considered equivalent to a baccalau-
reate degree.

¢. Experience applied to educational requirements shall not be
‘applied to the experience requirement.

(b) If [te)-Where] applicable, education may be substituted for a
portion of experience requirements as specified below:

1. One (1) year of college work (limited to [appreved] curricula in
environmental engineering, environmental technology or related
scientific fields) may be considered as equivalent to one (1) year [a
maximum-of-two-{2)-years) of experience [er-epe-{1)-year-otexper-

]

2. [Where] Education [is] substituted for experience [it] shall not
[exceed-an-ameunt-whish-weuld] reduce the requirements of actual
operating experience to less than six (6) months for Class |, [eF] less
than one (1) year for Class |I, less than [ef] two (2) years for Class i,
or less than three (3) years for Class IV.

3. Education applied to the experience requirement shall not

[eannet-alse] be applied to the education requirement.

{c) [¢#] Substitutions for formal education may be as follows: [4-]
Training credits [{F-6-)] for board approved operator training schools,
seminars and technical courses may be substituted for high school
and college requirements upon approval of the board. One (1) year
of college work equals thirty (30) semester hours or forty-five (45)
quarter hours. Six (6) classroom hours of board approved courses

[shall] equals one (1) training credit [-&-], and forty-five (45) training
credits [F-G-] equals eighteen (18) semester hours of college or one
{1) year of high school. One (1) continuing education unit (CEU) shall
equal ten (10) training credit hours. Training credits substituted for the
aducation requirement shall not be used as continuing education for

certificate renewal.

Section 11. Documents Incorporated by Reference for Waste-
water System Certified Operators. The following documents are
incorporated by reference and are available for public inspection and
copying. subject to the copyright laws, between the hours of 8 am.
and 4:30 p.m., Monday through Friday, at the Division of Water, 18
Reilly Road, Frankfort Office Park, Frankfort, Kentucky 40601:

(1Y Drinking Water or Wastewater Operator Certification Applica- -
tion, Kentucky Division of Water, Frankfort, Kentucky, January 1992.

{2} Application for Certificate_Renewal Kentucky Division of
Water, Frankfort, Kentucky, January 1892.

PHILLIP J. SHEPHERD, Secretary

JUDITH A. VILLINES, Commissioner
APPROVED BY AGENCY: July 8, 1982
FILED WITH LRC: July 9, 1992 at 1 p.m.

NATURAL RESOURCES AND ENVIRONMENTAL
PROTECTION CABINET
Department for Environmental Protection

. Division of Water
(Amended After Hearing)

401 KAR 8:030. Water treatment plants; water distribution
systems; certification of operators.

RELATES TO: KRS Chapters 223, 224
STATUTORY AUTHORITY: KRS 223.160 to 223.220, 224.10-

et
100, 224.10-110, [Chapiers—160-220,223—224-032-224-033 Pk

Sat e =12

300f, 300g, 300j, 40 CFR 141.2, as amended at 54 Federal Register
27526 and 27562 (1989)

NECESSITY AND FUNCTION: KRS 223.160-223.220 establishes
a board of certification and authorizes the cabinet to establish a
program requiring certification of water system operators. KRS
224.10-110 [632] directs the cabinet to enforce rules and regulations
adopted by the secretary for the regulation and control of the
purification of water for public and semipublic use. The Safe Drinking
Water Act, as amended by the Safe Drinking Water Act Amendments
of 1986, provides for primary enforcement responsibility by states that
have adopted regulations "no less stringent than the national primary
drinking water regulations”, as well as meeting other criteria stipulated
by the Act. The Commonwealth of Kentucky has accepted and is
currently exercising the [sush] primary enforcement responsibility.
This regulation establishes standards for classification of water
treatment plants and water distribution systems; qualifications of
applicants; examination procedures; duties of the Kentucky Board of
Certification of Water Treatment Plant and Water Distribution System
Operators [beard]; and provisions relating to the issuance and []
renewal|,-and-revesatien] of certificates; disciplinary actions; andother
provisions necessary for the certification of operators.

Section 1. General Provisions. {1) Direct responsible charge.
Each public water system shall be operated under the supervision of
a certified operator who is in direct responsible charge of the system.
The certified operator in direct responsible charge shall hold a valid
certificate in a class equal to or higher than that required for the
system under his [er-her] supervision. The certified operator in direct
responsible charge may be an individual who has been assigned sole
responsibility for the operation of the system, or who has been
delegated the direct responsibility to supervise others in the perfor-
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mance of their duties in operating the system. |Exsept-as-etherwiso

Hfied i thi ier;] The certified operator in
direct responsible charge shall be physically on the premises of the
water treatment facility[,-withi istributi ;] or
otherwise performing system-related duties within the system during
the [shift-er] shifts for which the operator is responsible except as
provided in_subsection (2) of this section. System related duties

knowledge to perform the [astual-meshanical-and-ather] procedures
involved in the operation of a water treatment plant or water distribu-
tion system.

(6) Semipublic system. Certified operators are not required for
semipublic water systems.

(6) Certificate display. If a water system office is available at the

include but are not limited to attending local _government

water treatment plant or within the distribution system, the operator's

meetings, having parts repaired, purchasing supplies and

certificates shall be prominently displayed on the wall,

maintenance of distribution system appurienances.
(2) Shifts.
(a) Water treatment systems. Public water systems shall employ

(7) Wallet card, Certified operators shall carry the cabinet-issued
wallet card showing current certification status while on duty.
(8) Staffing compliance schedule. Class [Il and IV public water

[#se] a certified operator [whe-is] in direct responsible charge as
specified in subparagraphs 1 through 4 of this paragraph;

1. Class I. [All] Operational procedures performed at Class 1A-D
or IB-D water treatment systems shall be conducted under the
supervision of, or by, a certified operator.

2. Class 1.

a. [All] Operational procedures performed at Class IIA water
treatment systems serving a popuiation less than 500 shall be
conducted under the supervision of, or by, a Class lIA,_lIA or IVA [er
higher] certified water treatment plant operator. [All] Class |IA water
treatment systems serving a population equal to or greater than 500
and less than 3,000 shall be staffed with a Class NIA_IlIA or VA [er
higher| certified water treatment plant operator in direct responsible
charge during the daytime shift. Operational procedures conducted
during other shifts shall be conducted under the supervision of, or by,
a Class 1A, llIA or IVA [erhigher} certified water treatment plant

systems subject to the on-site staffing requirements of subsection (2)
of this section shall comply with the staffing requirements by January
1, 1993.

Section 2. Duties of the [Kentusky] Board [of-Gertification—of

Lo I

carrying out its responsibilities and with consideration given to the
minimum standards and quidelines of the ABG, the board may [shall]:

(1) Examine the qualifications of applicants and recommend
qualified applicants to the cabinet for certification:

(2) Review and approve [all] substitutions for [ef] education and
[fer] experience reguirements;

(3) Review and assist the cabinet in the preparation of examina-
tions;

(4) Review and provide comments to the cabinet on proposed

operator.

b. [Al] Operational procedures performed at Class |IB-D water
treatment systems shall be conducted under the supervision of, or by,
a Class lIA, IIB-D, IlIA, IlIB or VA [erhigher] certified operator.

c. [All] Operational procedures performed at Class IC-D water
treatment systems shall be conducted under the supervision of, or by,
a Class lIA, 11B-D, IC-D,_lll or IV [er-higher] certified operator,

3. Class Il

a. [Al] Class A water treatment systems shall be staffed with a
Class HIA or [VA [highet] certified water treatment plant operator in
direct responsible charge of [a#l] shifts where water is treated.

b. [AH] Class 1B and HIC water treatment systems shall be
staffed by a Class IIl or VA [higher] certified water treatment plant
operator in direct responsible charge during the daytime shift,
Operational procedures conducted during other shifts shall be
conducted under the supervision of, or by, a Class Ill or IVA [higher]
certified water treatment plant operator.

4. Class IV. [All} Class IVA water treatment systerns shall be
staffed with a Class IVA certified water treatment plant operator in
direct responsible charge for [all] shifts where water is treated.

(b) Water distribution systems.

[+-Ad] Operational procedures performed within water distribution
systems [hav irat
eapabilities] shall be conducted under the supervision of, or by, a
distribution system operator certified in a class equal to or higher than
the class of the system.

[2—All] Eurthermore, water distribution systems having booster
chlorination or other treatment capabilities shall be staffed with a
certified distribution operator in direct responsible charge in a class
equal to or higher than the class of the distribution system during the
daytime weekday shift. | i }

(3) Certifiable personnel. Persons who are under the supervision
of the operator in direct responsible charge may bacome certified by
the cabinet if they meet the appropriate education and experience
requirements.

(4) Production personnel. Laboratory or distribution personnel and
others who have significant routine input into the production or
distribution of potable water may be certified if they [ean] demonstrate
to the satisfaction of the cabinet that they meet the education and
experience requirements and possess the technical and practical

drinking water operator certification regulations: [Review—the—results
: e —

(5) Review and provide comments to the cabinet on proposed
training courses and seminars designed to provide continuing
education to certified operators: [ i }

D

(6) Review evidence and advise the cabinet regarding disciplinary
actions | } i ] for certified
operators who fail to comply with the applicable laws and regulations
of the Commonwealth; '

(7) [¢8)] Review the certification regulations [fer-certifisation] of

states which are seeking reciprocity with the Commonwealth: and

(8) [(#40)] Review and provide comments to the cabinet on
proposed fees for training and certification of operators.

Section 3. Application and Examinations for Certification. (1)
Application. An individual [eperater] desiring to be certified shall file
an application with the cabinet and pay the applicable fee specified
in 401 KAR 8:050, Section 3. Application shall be made on a form
provided by the cabinet and incorporated by reference in Section 9 of
this regulation. Applications shall not be filed with the cabinet untl the
individual has met the minimum qualifications required in this

regu{lation.[ S-FRa | ]

........

(2) [Sestion4- inatiens—{1)] Examinations. The board and
[the] cabinet shall be jointly responsible for preparation of the
examinations which shall [te] be used in determining knowledge,
ability and judgment of the applicants. The cabinst shall administer
written exams unless the cabinet and board grant a waiver to allow
an_oral exam. Oral exams may be administered to applicants who
meet the minimum qualifications outlined in Section 8 of this requla-
tion. The cabinet shall grade the examinations and notify the applicant
of the outcome. Applicants shall achieve a score of seventy (70)

ercent to pass the examination. Examinations shall not be returned
1o the applicant, but results may be reviewed with a member of the
board or cabinet upon written request by the applicant.

(3] [3)] Scheduling examinations. Examinations shall [wi] be
conducted at least semiannually at places and times set by the
cabinet._ The cabinet shall provide [wi j
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advance announcement of these examinations [s-provided-by-the
eabinet:

(4) Exam content. The cabinet will prepare examinations to

address the basic differences in the duties and responsibilities of
certified operators es of facilities, drinking water_standards
surface and groundwater source characteristics and other pertinent
matters. .

(5} Applicants who fail to pass an examination may register to
take the examination at a regularly scheduled examination date.

Section 4. [6] Issuance of Certificates. (1) Certification. Upon
satisfactory fulfillment of the requirements of this regulation and upon
recommendation of the board, the cabinet shall [will] issue a certifi-
cate to the applicant designating the classification of the water
treatment plant or water distribution system for which the operator has
demonstrated competency. If information related to_the operators
employment or mailing address changes from the application filed for
certification, the certified operator shall provide written notification to
the division within_thirty (30) days. If a certified operator becomes
permanently incapacitated while employed by a water treatment plant

able care, judgment, and application of his knowledge in the perfor-
mance of his duties. Certificates shall not be valid if obtained through
fraud, deceit or the submission of inaccurate data on qualifications.
(5) [¢4)] Termination of a cenrtificate. If a certified operator fails to
renew his certificate, [Reissuing: ;] the certificate
shall terminate after two (2) consecutive renewal periods. Limited
certificates shall terminate immediately after the expiration date if they
are not renewed, Once a [iFretrenewed-Operaters-whese] certificate
has [s-have] terminated, an operator shall apply, pay applicable fees

and pass | ;
i ing] an examination in the classification for

eertificates—after-passing
which he is [they-are] qualified to be certified [~exeeptrforthese
kod By-acabi H — e

(8) [¢6}] Reciprocity. Certificates may be issued in a comparable
classification [may-be-issued], without examination, to a [any] person
who holds a valid certificate in a [any] state, territory, or possession
of the United States, or a [any] country, if [previded] the requirements
for certification of operators under which the person’s certificate was
issued are no less stringent than the [any] provisions of KRS Chapter
223 and KRS Chapter 224 and this regulation [erthe—regulations

Jand reciprocal privileges are granted
to certified operators of the commonwealith.

[
office-of-the-operator:
I (;I) Wadlet e]aa ds‘ Waliet cards s"lal"."'g su'; oAteeH H“Ga.]“e“ status
(7) 83] Training requirements.

(a) Certified operators shall accumulate continuing education
credits approved by the cabinet or board, prior to applying for

or distribution system, the employer shalf notify the division.

(2) Duration and renewal of certificates.

(a) Certificates for all certified operator classes, except limited as
identified [defired] in Section 6(4) [8{2)R)] of this regulation, shall be
valid for up to two (2) years after each renewal, unless suspended or
revoked for cause or replaced by one of a higher and_ similar
classification. Certificates [ef-eperaters] shall expire on June 30 of
even-numbered years. Certificates [-bu{] may be renewed without
examination, if the certified operator is in good standing; upon
completion of the required continuing education hours outlined in

certificate renewal.

1. 1his subparagraph shall apply to operators whose certification
expires on or before June 30, 1892 Class | operators shall complete
six (6) hours of training for renewal. Class 11, 1l}, and 1V operators
shall complete twelve (12) hours of appropriate cabinet-approved
training for certificate renewal. Such training may include, but is not
limited to, correspondence courses, short courses, trade association
meetings, and on-the-job training courses. Training hours accumulat-
ed [completed-in—any-—given—bienrium] in excess of the minimum

number required [requirement-necessary] for renewal may be carried

subsection (7) of this section and upon submittal of a complete
renewal [wrtten] application and [submission—ei—the] applicable
[rerewal] fees specified in 401 KAR 8:050, Section 3. Operators
desiring renewal shall apply on a form provided by [returr-renewal

] the cabinet and incorporated by reference in Section 9
of this regulation by June 30 [# of even-numbered years. Expired
certificates shall continue in force pending administrative processing
of a renewal, if the certified operator_is in good standing and has

forward for two (2) years lore—4}+enewal-peried]. No training is
required for operators with [helders—of] limited certificates.

2. This subparagraph shall apply to operators whose certification
expires after June 30, 1892. Class | and Il certified operators shall
complete twelve (12) hours of training for certificate renewal. Class i
and IV cerified operators shall complete twenty-four (24) hours of
training for certificate renewal. Training includes, but is not limited to,
correspondence courses, short courses, trade association meetings,

complied with all the renewal requirements of this subsection by June
30 of the renewal year. Gertificates continued under this paragraph

and on-the-job training courses. Training hours accumulated in
axcess of the minimum number required for renewal may be carried

remain fully effective and enforceable.
{b) Limited certificates shall expire on June 30 of each year. The

forward for two (2) years from the date earned. No training is
required for operators with limited certificates.

cabinet may renew the limited certificate upon receipt of the renewal
application if_the certified operator |

—af ifisate] has complied with all
requirements for proper operation of the facility under his responsible
[oher] charge and has submitted a written application_and [the]
applicable [renewal] fees specified in 401 KAR 8:050, Section 3.
[Liritod-oGrif : - o

k]

(3) Certification for a higher classiﬁcali;m [Qualifications). Certified
operators who desire to become certified in a higher classification
shall satisfactorily complete the requirements of Sections 3 and 8 of

{b) The board [eabiret] may waive any [er-al] of the requirements

_ of paragraph (a) of this subsection for all or portions of a class of

operators, as identified [defired] in Section 7 [0] of this regulation.

(c)1. This subparagraph shall apply to operators whose certifica-
tion expires on or_before June 30, 1992. Operators holding both
Treatment and distribution certificates shall be required to complete
eighteen (18) hours of training for recertification .in lieu of the
requirements of subsection (7)(a)1 [8¢a}] of this section,

2. This subparagraph shall apply to operators whose certification
expires after June 30, 1992. Certified operators with separate Class
I and || treatment and distribution certificates _shall complete twelve
(12) hours of training for recertification in lieu of the continuing
aducation requirements of subsection (7){a)2 of this section. Certified
operators holding separate Class IIl or IV treatment and distribution
certificates shall complete twenty-four (24) hours of training for

this regulation for the higher classification before submitting a new
application [eertificate-is-issued]. Experience earned under a limited
certificate shall not count toward fulfillment of qualifications for other
classifications.

(4) Certificates shall be valid only while the holder uses reason-

recertification in lieu of the continuing education requirements of
subsection (7)(a)2 of this section.

{dY Certified operators who teach board-approved training courses
may receive, upon_approval of the board, hour-for-hour credit for
actual instruction time.
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{e) The criteria for determining whether to approve training, other
than the training provided by the cabinet, are:
1. The ability of the course to provide information that will

(5) Appeal procedures. An operator who considers himself

aggrieved by the disciplinary action may file a petition for hearing with

the cabinet pursuant to KRS 224.10-420(2).

enhance the proper operation and maintenance of water treatment
and distribution systems: and
2. The ability of the instructor to properly present the information.
3. In_making its determination regarding approval of training

Section 6. [%] Classification of Water Treatment Plants and Water
Distribution Systems. (1) Classification. Classification shall be
established (gererally] in accordance with the classes listed in

courses, the cabinet and board shall require that the following
information be submitted for review: the course name; the date,
location and a timed agenda for [beginni ing-ti the
course; the credit hours being requested; a summary of the course
content of sufficient detail to determine relevance and quality of the
course; and the name and credentials of each instructor for the
course,

Section 5. [6-] Disciplinary Action. A certified operator shall be
subject to a disciplinary action identified in this section if the cabinat,

in consultation with the board according to this section, determines

that [ :

eate-of-an-operater-when] the certified operator [:] has practiced fraud
or deception in obtaining certification or [in] filing cabinet-mandated
reports; has not used reasonable care or judgment in the performance
of duties; has failed to apply knowledge in the performance of duties;
or is incompetent, unable or unwilling to properly perform duties.

(1) Sanctions. The disciplinary action shall be determined by the
cabinet in accordance with the review procedures in subsection (2) of
this_section, and may take the form of the following sanctions
according to subsection (3) of this section. depending on the severi
duration, and number of the violations. The sanctions may include,
but are not limited to:

(a) Probation for a specified period of time, not to exceed one (1)
year,

{b) Suspension of the operator's certificate for a specified period
of time, not to exceed ane (1) year, during which the certificate shall
be considered void;

{c) Temporary or permanent revocation of the operator's certifica-
tion (temporary revocations shall not be less than one (1) year or
more than four (4) years in duration); or

{d) Civil or criminal penalties against the operator.

(2) Initial review procedures. Written complaints received by the
board or cabinet on a certified operator, unless duplicitous or
frivolous, shall be reviewed at the next regularly scheduled board
mesting. If the charges warrant further investigation, the cerlified
operator may be advised to appear before the board to discuss the

.charges levied. Upon completion of the review, the board shall make
a recommendation to the cabinet regarding the operator's certification
status. The board may recommend that no action be taken or that the
cabinet impose a sanction identified in subsection (1) of this saction,
or any other action.

(3) Cabinet action. The cabinet shall review the evidence
presented and the board's recommendations. Upon completion of the
review, the cabinet will initiate the recommended action or notify the
board as to why an alternative action was taken. Tha certified
operator and his employer shall be advised by certified mail of the
action, the reasons outlined for the action, and the length of time for
which the sanction shall apply. A certified operator whose certificate
has been suspended or revoked shall not perform responsible charge
operator duties during the period that the disciplinary action remains
in effect. If a certification is permanently revoked, the operator shall
be ineligible for future certification as a water treatment plant or
distribution system operator. Experience gained during a suspension
or temporary or permanent revocation shall not be included toward
meeting the requirements of Section 8 of this requlation. An action
taken by the cabinet pursuant to this regulation shall not preciude the
cabinet from pursuing additional civil or criminal action.

(4) Sanction review and removal. During the operator’s probation,
suspension, or temporary revocation, the board and cabinet will
monitor the operator's work activities., At the end of the sanction
period, the board will recommend to the cabinet whether the sanction
should be lifted or whether additional action is necessary against the

certified operator.

subsection (2) of this section. However, the cabinet may make
changes in classifications in accordance with needs created by
particular complexities of a_public water [ary—spesific—plant—or
distribution] system by reason of spacial features of design, or by
reason of a source of supply that has characteristics that may make
operation more difficult than normal, or a combination of these [sueh)
conditions. Due notice of a [any-sush] change shall be given to the
owner of the public water [treatment-plant-and/or-water-distribution]
system.

(2) Water treatment plants.

(a) Class I

1. Class IA-D. [AH] Plants using only physical treatment and

' disinfection, if the treatment plant operator is also responsible for the

distribution system, and which serve a population less than 500.

2. Class IB-D. [AH] Plants using only disinfection, if the treatment
plant operator is also responsible for the distribution system, and
which serve a population less than 500,

(b) Class Il:

1. Class lIA. [All] Plants using physical and chemical treatment,
including [ j o i ;
fitration—and)] disinfection, and serving a population [equal-te—or

] less than 3,000.

2. Class 1iB-D. [AHl] Plants using only physical treatment and
disinfection, if the treatment plant operator is also responsible for the
distribution system, and which serve a population equal to or greater
than 500 but less than 3,000..

3. Class lIC-D. [AH] Plants using only disinfection, if the treatment
plant operator is also responsible for the distribution system, and
which serve a population equal to or greater than 500 but less than
3,000,

(c) Class Il
1. Class {lIA. [Al] Plants using physical and chemical treatment,
including [ i j i FO605568,—0F

filtration-and) disinfection, and serving a population equal o or greater
than 3,000 and less than 15,000,

2. Class IlIB. [All] Plants using only physical treatment and
disinfection, and serving a population equal to or greater than 3,000
and less than 15,000.

3. Class llIC. [Al] Plants using only disinfection, and serving a
population equal to or greater than 3,000 and less than 15,000,

{d) Class IVA, [Al] Plants [using-physical-and-chemisaltreatment.
ding-chemioalcoag ', alersofloningprese ses-or-filtration
{oR; serving a population equal to or greater than

15,000. .
(3) Water distribution systems.

(a) Class ID. [AH] Distribution systems serving a population less
than 1,500.

{b) Class IID. [AH] Distribution systems serving a population equal
to or greater than 1,500 and less than 15,000,

(c) Class IID. [Al] Distribution systems serving a population equal
to or greater than 15,000 and less than 50,000.

{d) Class IVD. [AH] Distribution systems serving a population
equal to or greater than 50,000.

(4) Limited. A limited classification is available to water treatment
facilities for schools and [er] semipublic water systems.

(6) Special. Special designations may be added to any certificate
if [when-feund] necessary to show competency of the operator for a
parameter of treatment or operation not covered by the basic
requirements for standard classification set forth in this section,

Section 7. [8:] Classification of Water Treatment Plant and Water
Distribution System Operators. Nine (9) classes of certified operators
are established and designated as Class ! through Class IV for water
treatment, Class | through Class |V for distribution, and limited. Each
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operator classification,_except for_limited, relates directly to the
corresponding classification of water treatment plant or water
distribution system outlined in Section 6 of this regulation.

Section 8. [9.] Operator Qualifications: Experience, Education and
Equivalencies. (1) Requirements. Applicants shall be examined by the
cabinet regarding education, experience, and knowledge, as related
to the classification of water treatment plants or water distribution
systems for which the application applies. Applicants shall pass the
required written examination unless granted a waiver to take an oral
examination in accordance with Section 3(2) of this regulation.

(2) Classification of water treatment plant operators. Operators
shall comply with the experience and educational requirements of this
subsection prior to applying for certification. |

]

(a) Class IA-D and Class IB-D:

1. Completion of high school or general education development
(GED) efficiency [test]; and

2. One (1) year|s] of acceptable operation of a public [Glass]
water system [er-higher].

(b) Class HA: -~

1. Completion of high school or GED efficiency; and

2. Two (2) years of acceptable operation of a public {ClasstA-B
orHA] water system [erhigher], with six (6) months of that experience
in a Class HIA_IlIA or IVA treatment plant [er-higher].

(¢) Class |IB-D and Class liC-D:

1. Completion of high school or GED efficiency; and

27 For Class 11B-D, two (2) years of acceptable operation of a
publicwater [Class-iA-B-combined-treatmentand distrbution] system
[er—highes], with six (6) months of that experience in a Class lIA,
11B-D, HlIA, lIB, or IVA treatment plant [erhigher]; or

3. For Class IIC-D, two (2) years of acceptable operation of a
public water [Class1B-D-cembined-treatment-and-distributien] system
[erhigher] with six (8) months in a Class Il_Ill or IV water [6-B]
treatment plant [er-higher].

(d) Class HA:

1. Completion of high school or GED efficiency; and

2. Three (3) years of acceptable operation of a public water
system with one (1) year in a Class A, HIA, or VA water treatment

_plant [Class-HA-treatment-plant-Glass-HA-er-higher].

(e) Class lliB:

1. Completion of high school or GED efficiency; and

2. Three (3) years of acceptable operation of a public water
system with one (1) year in a Class IIA, 1B, 1IA _llIB, or IVA water

1. Completion of high school or GED efficiency; and

2. Two (2) years of acceptable operation of a distribution system
with six (6) months in a Class I1D_IID or VD distribution system [er

igher], e

(c) Class {liD:

1. Completion of high school or GED efficiency; and

2. Three (3) years of acceptable operation of a distribution system
[of-Glass-HB—or-higher], with one (1) year [six-{6}-menths] of that
experience in a Class |ID, 11D or IVD distribution system [erhighet].

(d) Class IVD:

1. A baccalaureate degree from an accredited college or
university; and

2. Three (3) years of acceptable operation of a [Grass-H] distribu-
tion system[s-er-higher], with one (1) year of that experience being in
a Class D or IVD distribution system [er-highes].

[ By

(4) Substitutions. :

(2) !f [Where] applicable, education may be substituted for a
portion of the required experience [requirements], as specified below:

1. [¢a)] No substitution for Class 1. : .

2. One (1) year of college work (limited to_curricula in environ-
mental engineering, environmental technology or related scientific
fields) may be considered as equivalent to one (1) year of experience,

by-the-board-be-substituted-for-experience], limited to one (1) year
for Class i, two (2) years for Class lll, and two (2) [three-{3)] years
for Class IV. :

3. Education applied to the experience requirement shall not
[sannet-alse] be applied to the educational requirement or used as
continuing education hours toward certification renewal.

(b) [fe}] If applicable, the cabinet may[-atits-diseretion;] authorize
experience to be substituted for education requirements as specified
below: ‘

1. One (1) year [Fwe-{2)-years] experience in active operation of
a water system at a Class |l level or above shall [will] be considered
equivalent to one (1) year of college. Four (4) [Eight{(8)] years of
[sueh] experience may be substituted for the requirement of a college.
degree by a high school graduate or recipient of a GED.

2. One (1) year of board-approved experience may be considered

treatment plant [GlassHA-or-ClassHB-D-treatment-plant-or-higher].
(f) Class HIC;

1. Completion of high school or GED efficiency; and
2. Three (3) years of acceptable operation of a public water

equivalent to one (1) year of high school. Four (4) years of board-
approved experience may be considered equivalent to a high school
diploma or a GED, subject to the approval of the board. Operators
requesting this substitution shall submit a written reguest to the

system with one (1) year in a Class ||, Il or {V water treatment plant cabinet and may be requested to appear before the board.
; 5 i ]. 3, [2] Experience applied to education requirements shall [may]
(g) Class IVA:

1. A baccalaureate degree from an accredited college or
university; and :

2. Three (3) years of acceptable operation of a public water
system | i ], with two (2) [ere{H]
years of that experience being in a Class l1IA or IVA water treatment
plant [er-highe].

(hy Limited: [elassifieations] An' operator of a water treatment
facility for a school or for a semipublic water supply shail be entitied
to -apply for a limited certificate of competency for his particular
facility, it he has demonstrated to the cabinet that he has the
knowledge and experience required to properly operate the particular
water treatment facility for which he is responsible. .

(8) Classification of water distribution system operators. Operators

not [3%96] be applied to the experience requirement.

{c) Substitutions of related experience for treatment plant and
distribution experience. :

1. Experience gained in distribution system operation may be
credited toward fulfillment of the treatment plant experience require-
ment, Two (2) years of experience in a related field may be consid-
ered equivalent to one (1) year of treatment experience.

2. Experience gained in drinking water treatment plant operation’
may be credited toward fulfiliment of the distribution system experi-
ence requirements. One (1) year of experience in a related field may
be considered equivalent to one (1) year of distribution experience.

shall comply with the experience and educational requirements of this

3. Partial credit, as determined by the board, may be given for

subsection prior to applying for certification. [Fhe-fellowing—require-
e T ]

(a) Class ID: :

1. Completion of high school or GED efficiency; and

2. One (1) year of acceptable operation of a distribution system.
(b) Class IID:

operating experience in_maintenance, laboratories, other work of
drinking water treatment or distribution systems and allied trades.
(d) Substitutions for formal education may be as follows: Training
credits for board-approved operator training schools, seminars_and
technical courses may be substituted for high school and college
requirements upon approval of the board. One (1) year of college
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work shall equal thirty (30) semester hours or forty-five (45) quarter
hours. Six (6) classroom hours of board-approved courses shall equal
one (1) training credit, and forty-five (45) training credits shall equal
eighteen (18) semester hours of college or one (1) year of high
school. One (1) continuing education unit (CEU) shall equal ten (10}
training credit hours.

Section 9. [46:] The following documents are incorporated by
reference and are available for public inspection and copying, subject
to the copyright laws, between the hours of 8 a.m. and 4:30 p.m.
Monday through Friday, at the Division of Water, 18 Reilly Road,
Frankfort Office Park, Frankfort, Kentucky 40601:

(1) Drinking Water or Wastewater Operator Certification Applica-

tion, Kentucky Division of Water, Frankfort, Kentucky, January 1992.

122047
(2) Application for Certificate Renewal, Kentucky Division of

Water, Frankfort, Kentucky, January 1992, [“American-WaterWorks
; e Diotrbuton Tram I".¥ hiet

PHILLIP J. SHEPHERD, Secretary

JUDITH A. VILLINES, Commissioner
APPROVED BY AGENCY: July 8, 1992
FILED WITH LRC: July 8, 1992 at 1 p.m.

PUBLIC PROTECTION AND REGULATION CABINET
Department of Alcoholic Beverage Control
{Amended After Hearing)

804 KAR 5:070. Minors.

RELATES TO: KRS 244.080, 244.085

STATUTORY AUTHORITY: KRS 241.060

NECESSITY AND FUNCTION: The named KRS Sections deal
with the selling, giving away, or consumption of alcoholic beverages
by minors on licensed premises. In furtherance of these statutes, this
regulation sets out in detail prohibitions applicable to minors upon
licensed premises.

Section 1. (1) For the purpose of this section:

[te}] "Restaurant” means a business which receives at least thirty-
five (35) percent of its gross food and alcoholic beverage sales
receipts from the sale of food. Premises that qualify for the restaurant
exemption shall only be exempted during those times of the day that
meals are served to customers]:

the-remainder-of-the-room].

(2) Except as provided in KRS 244.087 and 244.090, a licensee,
his agents, servants, or employees shall not permit any person under
twenty-one (21) years of age to enter or remain on any premises on
which alcoholic beverages are sold by the drink or consumed on the
premises, unless the usual and customary business of the establish-
mentis as a restaurant, grocery store, drug store, hotel, motel, private
club, park, fair, church, school, athletic complex, or public exhibition
at which live sports, athletic events, bona fide plays, or concerts are

scheduled. [A-licenseer-his-agents—servanis-er-employees—shall-net
perfit-a—porsen-under—twonty-eno—{21)-years—of-age—to-enter—or

Section 2. Unless an establishment is exempted under the
provisions of Section 1 of this regulation, every retail licensee that
sells alcoholic beverages by the drink for consumption on the
premises shall display at all imes, in a prominent place, a printed
card at least eight (8) inches by eleven (11) inches in size which shall
read, in thirty (30) point or larger type, substantially as follows:

PERSONS UNDER 21 MAY NOT ENTER OR REMAIN
ON THIS PREMISES.

DON W. STEPHENS, Commissioner

ED HOLMES, Secretary
APPROVED BY AGENCY: April 22, 1992
FILED WITH LRC: July 8, 1992 at 10 a.m.

CABINET FOR HUMAN RESOURCES
Office of Inspector General
(Amended After Hearing)

906 KAR 1:110. Rural primary-care hospital services.

RELATES TO: HB 310, 1992 GA

STATUTORY AUTHORITY: HB 310, 1992 GA, §3(11)

NECESSITY AND FUNCTION: HB 310 of the 1992 GA mandates
that the Cabinet for Human Resources promulgate administrative
regulations necessary to implement a licensure program for rural
primary-care hospitals. This regulation sets forth quality of care and
licensure standards for rural primary-care hospitals.

Section 1. Definitions. "Licensee" means the rural primary-

care hospital.

Section 2. [4:] Special Provisions. (1) The rural primary-care
hospital (RPCH) shall be licensed in accordance with 902 KAR
20:008.

(2) The RPGH shall submit a ficensure application (which shall
include the types of medical conditions proposed to be treated
at the RPCH) and [;] strategic planf-and propesed-range-sfservices]
to the Kentucky Board of Family Health Care Providers (KBFHCP).

(3) The KBFHCP shall review fapprove] the RPCH’s application
and [;] plan[;] and make recommendations io the Division of
Licensing and Regulation [servdses—pror—to—ticensure—by—the
eabinet]. -

(4) Prior to licensure, the Division of Licensing and Regula-
lion shall consider the recommendations of the KBFHCP [Fhe

te-the- KBEHC].

(5) Prior to licensure as a RPCH, a licensed acute-care hospital -
shall have been found to be in compliance with 902 KAR 20:009 on
its last licensure survey [prierto-lisensure-as-a-RRCH].

(6) The RPCH shall comply with the scope of its licensure
application. '

Section 3. [2.] Administration and Operation. (1) The licensee
shall be legally responsible for the operation of the RPCH and for
compliance with federal, state, and local laws and administrative
regulations pertaining to the operation of the RPCH.

(2) The RPCH shall be under the medical direction of a physician
licensed to practice medicine in Kentucky.

(3) The licensee shall establish written policies, lines of authority,
and designate the person who will be principally responsible for the
daily operation of the RPCH.

(4) The licensee shall develop patient care policies with the
advice of a group of professional personnel identified by the
licensee.

(a) The group of professional personnel shall include:
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1. One (1) or more physicians licensed in the Commonwealth
of Kentucky; and

2. One (1) or more persons who are not members of the
RPCH staff. .

(b) The patient care policies shall include:

1. A description of services that the RPCH shall provide

{f) is} Treated with consideration, respect, and full recognition of
his dignity and individuality, including privacy in treatment and in the
care of his personal health needs; and

(g) Informed of procedures through which to file grievances
or recommendations to change policies and services. The policy
shall establish a ime frame within which the RPCH personnel

directly or through contractual agreement;

2. A written program narrative describing in detail the:

a. Services to be offered;

b. Methods and protocols for service delivery;

. Qualifications of personnel to be involved in the delivery
of services; and ’

d. Outcomes expected to be reached through the delivery of
specified services. )

3. Guidelines for medical case management of health
problems which include:

a. Criteria for determining if a case requires medical consul-
tation;

b. Patient referral procedures; and

¢. Maintenance of health records.

4. Procedures requiring the proper storage, handling and
administration of drugs and biologicals; and

5. Procedures establishing the annual review and evaluation
of services provided by the RPCH. }

) 1

(5) The RPCH shall adopt written policies regarding the rights and
responsibilities of patients. These patients’ rights policies shall assure
that each patient is:

(a) [is] Informed of these rights and of all rules and regulations
goveming patient conduct and responsibilities, including a procedure
for handling patient grievances;

{b) [is] informed of services available at the RPCH and of related
charges including any charges not covered under Medicare, Medicaid,
or other third-party payor arrangements;

(c) Informed of his:

1. Wiedical condition, unless medically contraindicated as
documented in the patient’'s medical record;

2. Right to participate in the planning of his medical treat-
ment; and -

3. Right to refuse to participate in experimental research; [is
inf way - o, ool i I

. " ion]

(e) Provided [{s-assured] confidential treatment of his records
and is afforded the opportunity to approve or refuse their release to
any individual not involved in his care except as required by Kentucky
law or third-party payment contract; [ard]

shall determine what corrective action to take.
(6) Personnel.

] The RPCH shall employ or_contract with such
[other] staff as deemed essential to the RPCH's operation.

(b) A physician shall: .

1. Be responsible for all medical aspects of the RPCHP; [and
shatl]

2. Provide direct medical services in accordance with the Medical
Practice Act, KRS Chapter 311. [ln-addition—the-physician-shall]

" 3. Provide medical direction, supervision, and consultation to the

staff;

4, Participate [2-in-conjunetion] with other medical personnel[;
partieipate] in developing, executing, and periodically reviewing the
RPCH’s written policies and services;

5. [3—Periedically] Review the RPCH's patient records;

6. Provide medical orders and [previde] medical care services to
patients of the RPCH[:s] in accordance with the RPCH's protocols.

(c) A physician extender where utilized shall provide medical
care services as permitled by their scope of practice and RPCH
protocols.

(7) Transfer and linkage agreements.

(a) The RPCH shall have transfer and linkage contracts

] with each of the following for:

1. Secondary and tertiary hospital services;

2. Additional and specialized diagnostic and laboratory services
that are not available at the RPCH;

3. Home health agency services;

4. Nursing facility services if not provided on site;

5. Emergency medical services; [and]

6. Pharmacy services if not provided directly by the RPCH;
and .

7. Dietary services if not provided directly by the RPCH.

{b) Transfer and linkage contracts with inpatient care

- facilities_shall incorporate provisions for the:

1. Referral and transmittal of patients from the RPCH;

2. Coordination of discharge planning with the RPCH staff;
and :

3. RPCH to receive a copy of the discharge summary and, if

necessary, the medical record of each patient referred to the

(c) The transfer and linkage contracts shall include provi-

sions_establishing the following protocol and responsibilities
between the RPCH and the inpatient care facility: -

1. Transfer of patient information;

2. Transportation of patients;

3, Utilization of services, equipment, and personnel; and

4. Extent of care, whether total or partial, to be provided by

the RPCH or the inpatient care facility. [The—written—transter

(8) Medical records.
{a) The RPCH shall maintain medical records identifying all family
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members (a single patient may be considered a family unit), Medical
records shall contain at least the following: ‘

1. Medical and social history, including data obtainable from other
providers;

2. Description of each medical visit or contact, to include
condition or reason necessitating visit or contact, assessment,
diagnosis, services provided, medications and treatments prescribed,
and disposition made;

3. Reports of all laboratory, x-ray, and other test findings; and

4. Documentation of all referrals made, including reason for
referral, to whom patient was referred, and any information obtained
from referral source.

(b) Confidentiality of all individual patient records shall be
maintained at all times.

(c) Transfer of records. The RPCH shall establish systematic
procedures to assist in continuity of care whers the patient moves to
another source of care, and the RPCH shall, upon proper release,

transfer medical records or an abstract upon request [thereof-when
requested]

(d) Retention of records. After patient's death or discharge, the
completed medical record shall be placed in an inactive file and
retained for five (5) years or in case of a minor, three (3) years after
the patient reaches the age of majority under state law, whichever is
the longest.

(9) Utilization review and medical audit. In order to determine the
appropriateness of the service(s) delivered, there shall be a written
plan for utifization review developed by the RPCH which specifies the
frequency of reviews and composition of the body conducting the
review,

(10) Quality assurance program.

a) The RPCH shall have a written quality assurance pro ram
fo ensure continuous and effective mechanisms for:

1. Review and evaluation of patient care: and

2. Corrective action.

(b) The quality assurance program shall be approved by the
licensee.

{¢) The RPCH quality assurance program shall:

1. Establish responsibilities for the monitoring and evaluation
of services:

2. Delineate the scope of care;

3. ldentify specific aspects of care to be provided by the
RPCH; and ]

4. Establish and document clinical criteria to be used to
monitor all aspects of care and services;

5. Systematically evaluaie the standard of care to identi

problems and recommend corrective actions or alternatives to
improve the standard of care:

6. Establish criteria to assess the effectiveness of the
corrective actions taken to improve care; and

standard of care, subsequent to correctiv

7._Require_documentation of any improvements in the
e actions taken. [Quality

(11) Contracted services. The RPCH shall be responsible for
assuring that any services provided under contract shall be licensed
or cerlified in accordance [semplianse] with applicable local, state,
and federal regulations and statutes.

Section 4. [&:] Provision of Services, (1) The RPCH staff shall
furnish those diagnostic and therapeutic services and supplies that
are commonly furnished in a physician’s office or at the entry point
into the health care delivery system. These include medical history,
physical examination, assessment of health status, and treatment for
a variety of medical conditions.

(2) The RPCH staff shall provide, either directly or through
contract, basic laboratory services essential to the immediate
diagnosis and treatment of the patient on a twenty-four (24) hour
basis, If the RPCH provides laboratory services directl it shall
be in compliance with 902 KAR 20:016, Section 4(4). If the RPCH
contracts for laboratory services, the laboratory it contracts with
must be [and] in compliance with KRS Chapter 333, including:

(a) Chemical examinations of urine by stick or tablet methads or
both (including urine ketones);

(b) Microscopic examinations of urine sediment;

(¢) Hemoglobin or hematocrit;

(d) Blood sugar;

(e) Gram stain;

(f) Examination of stool specimens for oceuit blood;

(9) Pregnancy tests;

(h) Primary culturing for transmittal to a hospital laboratory or
licensed laboratory; and

(i) Test for pinworms.

(3) The RPCH shall provide medical emergency procedures as a
first response to common life-threatening injuries and acute illness,
and have available the drugs and biologicals commonly used in life-
saving procedures, such as analgesics, anesthetics (local), antibiotics,
anticonvulsants, antidotes and emetics, serums and toxoids.

(a) Emergency room care shall be provided on a twenty-four (24)
hour basis.

(b) Examination services shall be provided by the RPCH in
accordance with 902 KAR 20:012.

(c) At least one (1) person shall be on duty at the RPCH who is
minimally certified as a provider by the American Heart Association
in advanced cardiac life support and certified as a basic trauma life
support provider-advanced in accordance with the American College
of Emergency Physicians curriculum.

{4) Supplemental services. A RPCH may provide additional
services to complement the basic services of the RPCH. Additional
services shall be identified and submitted to the Division of Licens-
ing and Regulation [KBFHC] for review [epproval] prior to delivery
of services. A RPCH may contract with another provider to deliver
supplemental services. Supplemental services may include:

(a) Surgical services within the scope of RPCH license [as

(b) Obstetrics within the scope of the RPCH license [as
approved-by-the-KBRHC];

(c) Primary care in accordance with 902 KAR 20:058;

(d) Adult day health care in accordance with 902 KAR 20.066;

(e) Respite care; or

() Rehabilitative and therapsutic services in accordance with 902
KAR 20:016, Section 4(7).

(5) Dietary services shall be provided either directly or by contract
in accordance with 902 KAR 20:016, Section 4(8), when an inpatient
resides in the RPCH for more than twelve (12) hours.

(6) Long-term care beds, if provided, shall be in accordance with
applicable state and federal regulations as follows:

(a) Dual licensure beds shall be in compliance with 902 KAR
20:220;

(b) Swing beds shall be in compliance with 42 CFR 405; and

(c) Nursing facility beds shall be in compliance with 902 KAR
20:300 and 42 CFR 483,

Section 5. [4.] Physical and Sanitary Environment. The RPCH
shall comply with the provisions of 902 KAR 20:0186, Section 3(10).
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WILLIAM M. GARDNER, inspector General

LEONARD E. HELLER, Secretary
APPROVED BY AGENCY: July 6, 1892
FILED WITH LRC: July 7, 1992 at 11 am.
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PROPOSED AMENDMENTS RECEIVED THROUGH NOON, JULY 15, 1992

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(Proposed Amendment)

11 KAR 4:020. Disapproval, assessment of liabilities fpreba-
tHien], limitation, suspension or terminaiion of eligibility to
parlicipate in authority programs.

made or held by a participating lender or that may be received by
students at a participating institution; or

(e) Any special conditions or procedures required in the adminis-
tration of authority programs.

(11) The definition of "pariicipating institution" is governed by KRS
164.740(15).
- {12) The definition of "participating lender" is governed by KRS
164.740(76).

(13) The definition of "secretary” is governed by KRS

RELATES TO: KRS 164.746;6}, 164.748(13), 164.748(14), 34
CFR §682.401(b)(10)()}(C ’

STATUTCRY AUTHORITY: KRS 164.748(4), 34 CFR §682.401
(b)(10)(i)(C)

NECESSITY AND FUNCTION: The Kentucky Higher Education
Assistance Authority administers programs to provide financial
assistance to students to attend postsecondary institutions. The board
is empowered by statute to enter into contracts with eliqible educa-
tional institutions and lenders for participation in these programs and
disapprove, limit, suspend or terminate participation. KRS 164.746(6

empowers the board to adopt regulations governing the conduct of

164.740(20).

Section 2. Standard of Conduct. (1) A participating institution shall
establish_and consistently implement policies and procedures to
ensure that it:

a) Fully and continuously complies with all statutory, requlato
and contractual requirements related to the administration of authori

rograms and performs all duties and responsibilities to students
participating lenders, the authority, and, if applicable to participation
in an authority program, the secretary:

the authority's business and to appoint officers and em loyees and
prescribe_their duties. This regulation prescribes the ministenial

{b) Makes full and accurate representations of facts required to
be reported or disclosed or voluntarily disclosed to students, the

functions ot authority officers and sets forth the conditions and
procedures under which the authority or its delegated officers may
initiate action to assess contractual liabilities or disapprove, [probate,]
limit, suspend or terminate the participation [eligibility] of [ j

institutions;] eligible educational institutions or eligible lenders [te
partisipate] in any of the student financial assistance programs
administered by the authority. Federal regulations governing the

authority, and, if applicable to participation in an authority program,
the secretary;

(¢) Disburses, holds, and accounts for funds administered through
any authority program with the standard of care and diligence of a
fiduciary.

(2) A participating lender in the authority's insured student
loan program shall establish and consistently implement policies

authority's insured student loan program require the authority to
establish, disseminate and enforce such standards and rocedures,
This amendment applies uniform standards and procedures to all of

and procedures to ensure that it:
a) Fully and continuously complies with all statutory. requlato
and contractual requirements related to the administration of authority

the authority's programs.

Section 1. Definitions. (1) The definition of the term "authority” is
governed by KRS 164.740(1).

2) "Authority program" means a program of student financial
assistance administered or funded by the authority pursuant to KRS
164.740 through 164.785 or the federal act.

(3) The definition of the term "board" is governed by KRS

programs and performs all duties and respensibilities to students, the
authority, and the secretary: :

{b) Performs directly, or by contract with a third party servicer,
due diligence in the approval, making. servicing and collection of
authority insured student loans and in the timely and accurate filing
of insurance claims on those loans.

¢) Makes full and accurate representations of facts required to be
reported or disclosed or voluntarily disclosed to students, the

164.740(2).

4) The term "delegated officar” means the executive director
eneral counsel, directors of the divisions of program administration
or fiscal affairs, or any other individual the board may designate to
whom the board has delegated ministerial responsibilities set forth in

authority, and the secretary.

3) A participating institution and a participating lender shall
establish, maintain, and make accessible to the authority, and if
applicable to participation in an authority program, to the secretary a
system of complete and accurate records sufficient to demonstrate:

this regulation.
(5) The definition of the term "eligible institution” is governed by

a) Compliance with all statutory, reqgulatory, and contractual
requirements related to the administration of authority programs and

KRS 164.740(5). the performance of all duties and responsibilities to students, the
'(6) The definition of the term "eligible lender” is governaed by KRS authority, and, if applicable to participation in an authority program,
164.740(6). the secretary;
(7) The definition of the term "federal act” is governed by KRS (b) Full and accurate disclosure of facts required to be reported
164.740(9). or disclosed or veluntarily disclosed to students, the authority, and, if

(8) The term "funds" means any money, commitments to provide

applicable to participation in an authority program, the secretary; and

money, and commitments of insurance under any or all authority

(c) Proper and timely disposition of funds and administration of

programs. - authority programs.
(9) The definition of “insured student loan" is governed by KRS {4) Noncornpliance with the standard of conduct in this section by
164.740(12). <o a participating institution or a participating lender shall be grounds for

(10) The term "limitation” means:
(a) A limit on the number or percentage of students enrolled or

disapproval, assessment of liabilities. limitation, suspension, or -
termination.

planning to enroll in a participating institution who may receive funds
through an authority program;

(b) A limit, for a stated period of time, on the percentage of a
participating institution's total receipts from tuition and fees derived
from authority program funds:

{c) A requirement that an institution that is already participating

Section 3. [+.] Disapproval. The board [autherity] or any of its
delegated officers may, upon verification of misstatements of fact,
financial instability, lack of administrative capability, or failure to meet
eligibility requirements under applicable law or regulations, related to
an application to participate in an authority administered program,
notify the applicant of the authority's intent to disapprove such

obtain a bond, in a specified amount, to assuro its ability to meet its
financial obligations to students, lenders and the authority funds:

application. For purposes of requesting review of a limitation on
participation (including a requirement of a surety bond or other

{d) A limit on the number or amount of insured loans that may be

collateral) imposed as a precondition of initial approval or reinstate.
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ment, such limitation shall be regarded as a disapproval.

prohibits a participant or the authority from making or increasing
awards under authority programs, making any other new obligations
against authority funds, and prohibits further guarantee commitments

Section 4. Assessment of Liabilities. (1) [2-Prebation:] The board
|autherity] or any of its delegated officers may, initiate action to

by the authority under the insured student loan programs. The

assess liabilities against a participating institution or a participating

participation of an educational institution or lender shall be deemed

fender for reimbursement of funds, upon documentation that a
participant has failed through acts of commission or omission,
including but not limited to improper disbursement or retention of

automatically terminated without prior action or notice by the authority
upon cessation of operation as an ongoing business, loss of state

funds, failure to remit funds due on a timely basis, certification of an
application for an ineligible student, or failure to account for funds
received or expended, to properly administer any program for which
the Eammgan [msmuuen] has prewously been approved[—plaee—the

oA b “"’"' eXoeea 1

(2) The board or lts deleqated officer may notify a pamcnpatmg

licensure, or termination of its eligibility by the secretary. {Participants
ot P - I e "

Section 8. Emergency Action. (1) Under an emergency action, the
board acting through its delegated officer may immediately withhold

institution_or a participating lender that the authority requires the

program funds from the students attending a participating institution

participant to take reasonable and appropriate corrective action to

or from a participating lender, withdraw the right of the participant to

remedy a violation of applicable laws, regulaﬁons special arrange-

certify or approve applications, and preclude the paricipant from

ments, agreements or limitations. The corrective action may include
payment of any funds to the authority, or to designated recipients,
which the participant improperly received, withheld, disbursed or

obligating or_disbursing_funds under any authority program. The
delegated officer may initiate an emergency action against a partici-
pant only if that officer:

caused to be awarded or disbursed. Corrective action may, for
example, relate to:

(a) With respect to the insured student loan program:

1. Ineligible interest benefits, special allowance, or claims paid by

(a) Receives information, determined by the delegated official to
be reliable:

1. That the participant is substantially failing to adhere to the
standard of conduct set forth in Section 2 of this regulation or is

the authority; and

2. Discounts, premiums or excess interest paid in violations of

violating any provision of statute, regulation, or any applicable special
arrangement, agreement, or limitation; or

rules of the secretary; and
(b) With: respect to all authority programs:
1. Refunds due to students under program regulations; and

2. That the participant has misrepresented any material facts to
students, the authority, or, as applicable to participation in_an
authority program, the secretary; or

2. Any grants, work-study assistance, scholarships or loans
caused to be awarded or disbursed to ineligible students, in excess

3. That the participant ceases to_meet the requirements for
approval of participation by the authority;

of legal maximums, or otherwise in violation of applicable regulations.

Section 5. [8.] Limitation. The board [autherity] or any of its
delegated officers may, upon documentation that a participating

(b) Determines thatimmediate action is nacessary to prevent loss
or misuse of funds; and

{c) Determines that the risk of loss or misuse outweighs the
importance of dslaying the effective date of action through the

msmutlon or_a participating lender [paﬁreepam—m-—aﬂy—a&%hemy

] has failed through acts of commission or
omission to fully adhere to the standard of conduct set forth in
Section 2 of this regulation [abide-by-the-regulatiens] pertaining to any
authority administered program for which the participant has previous-
ly been approved, notify_the participant of the authority's intent to

procedures for limitation, suspension, or termination contained in this
regulation.

(2) The emergency action takes effect on the date a notice,
personally delivered or mailed to the participant by the delegated
officer by certified mail, return receipt requested, is received by the
participant. The notice shall state the basis on which the emergency

place limits on the participant's eligibility to participate in authority
administered programs [fer-a-pered-not-to-exceed-ene-{1)-year].

Section 6. [4+] Suspension. The board [autherity] or any of its
delegated officers may, upon documentation that a_participating

action is based, the consequences of the emergency action to the
institution or lender, and that the participant may request an.opportu-
nity to show cause why the emergency action is unwarranted. An
emergency action may not exceed thirty (30) days unless the board
or a delegated officer initiates a limitation, suspension, or termination

institution or a participating lender [the—pame*pant] has substantially

proceeding under this subpart against the participant within those

or repeatedly failed through acts of commission or omission to adhere

thirty (30) days, in which case the delegated officer may extend the

to the standard of conduct set forth in Section 2 of this regulation

emergency action until the completion of those proceedlngs including

[ebide-by-the-regulations] pertaining to any authority administered

program for which the participant has previously been approved

any appeal. The continuation, modification, or cessation of the
emergency action during the period described in this paragraph is at

[issued-approval], notify the participant of the authority's intent to

the sole discretion of the delegated officer.

suspend the participant’s eligibility to participate in authority adminis-
tered programs for a period not to exceed sixty (60) days, unless the
authority and participant agree otherwise or the delegated officer

Section 9. [6.] Notices. In the event that the delegated officer
finds that the authority should a any Tiabilities or that participa-

initiates a limitation or termination during the s:xty (60) days [ere-H
year].

Section 7. [6:] Termination. The board [autherity] or any of its
delegated officers may, following any penod of [probatien;] limitation
or suspension, in the absence of comrection of deficiencies which
resulted in the adverse action, notify the participant of the authority's
intent to terminate a participant's eligibility to participate in all or any
of the authority administered programs. The board or any of its
delegated officers may, with or without prior limitation or suspension,

tion [eligibility] of any applicant or participant should be [is] disap-
proved, jprebated;] limited, suspended or terminated by act [ef-an
efficer] of the authority, the applicant or participant shall be provided
with notice of such action which shall be issued on behalf of the
board and signed by [in-the-rame-of] the officer and shall contain a
concise statement of the consequences and reason for the dlsapprov—
al, assessment of liabilities, [prebaties;] limitation, suspension or
termination of ellglblhty and sufficient information to reasonably
apprise the applicant or participant of the right to request reconsidera-
tion of disapproval or appeal other actions to the authority for a

notify the participant of the authority’s intent to terminate the participa-
tion of a participating institution _or a participating lender upon

hearing on alf issues contained therein. The proposed date for
paymant of any assessed liabilities or the proposed effective date of

documentation of an intentional violation or a substantial pattern or

any limitation, suspension or termination, which shall be more than

practice indicating failure or inability to adhere to the standard of

twenty (20) days after the date of mailing of the notice of intent, shall

conduct set forth in Section 2 of this regulation, including but not

be specified in the notice. The assessment of liabilities shall be based

limited to a repetition of previously cited deficiencies. A termination

upon payment by the specified due date, and any extension of that
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date due to a request for a hearing or further appeal may result in the
accrual of additional amounts dus if interest accrual is applicable. All
requests for hearings must be mads to the authority at Frankfort,
Kentucky 40601, within twenty (20) days of receipt of the notice. All
[Sueh] notices to or from the authority shall [er-appeals-may] be
delivered by an individual eighteen (18) years old or older who shall
prove service by his affidavit or signature of the recipient [effestedHin
the-manner-preser w-for-the-servies-of-alvil-preeess) or by
the officer forwarding same fo the applicant or participant, or by the
applicant or pariicipant forwarding same to the authority by U.S.

i il-of] certified mail, postage prepaid, to the address of
the applicant or participant (as reflected by the records of the
authority} or to the authority at Frankfort, Kentucky 40601. If a party
refuses to accept a notice served under this section, the notice shall

and at their own expense. The hearing may be conducted by a
hearing officer or a hearing committee appointed by the board. [All

;] The [epplisanter] participant proceed-
od against shall be entitled to be represented at the hearing in person
or by counsel! or both and shall be entitled to introduce testimony by
witnesses or, if the hearing officer [autherity] so permits, by deposi-
tions.

(4) A prehearing conference may be convened by the hearing

be deemed received on the date that the party refuses to accapt the

officer if he or she thinks that such a conference would be useful, or

notice.

Section 10. Request for Review. (1) An eligible institution or an

if requested by the authority or the participant to allow the parties to

. settle or narrow the dispute. It agreed to by the hearing officer and

the parties, a prehearing conference may consist of a conference

eligible lender seeking reconsideration of a final determination of

telephone call, an informal meseting, or the submission and exchange

disapproval shall file a written request together with any relevant

of written material.

records or materials for review with the delegated officer issuing the

(5) The hearing process may be expedited as agreed by the

determination no later than forty-five (45) days from the date it

hearing officer and the parties. Procedures to expedite may inciude,

receives the determination. The applicant shall identify the issues and

but are not limited to, the following:

facts in dispute and the applicant's position together with the pertinent

(a) Scheduling of conferences;

facts and reasons supporting that position.
(2) An_applicant requesting review of the determination of

(b) Setting time limits for hearings, submission of written docu-
ments, and discovery:

disapproval issued by the delegated officer shall have the burden of

{c) Restricting the number or length of submissions;

proving that the applicant complied with requirements for approval. An
applicant may submit as additional evidence to the delegated officer

(d) Shortening any time limits prescribed in this regulation:
(e} Limiting the hearing to written documentation; or

only materials within one (1) or more of the following categories:
(a) Complete audit reports and audit work papers for audits

(d) Stipulation by the parties to facts and legal authorities not in
dispute.

performed by the United States Education Department or indepsndent

(6) The formal rules of evidence and procedures applicable to

audit work papers, records, and other materials:
(b) Complete program review reports and reports of resolution of

proceedings in a court of law are not applicable. However, only
evidence that is relevant and material to the proceeding and is not

disputed program reviews;
{c) Complete accreditation or licensure review reports and reports

unduly repetitious shall be admissible, and discussions of settiement
betwesn the parties or the terms of settiement offers are not admissi-

of resolution of disputed accreditation or licensure findings;
(d) Internal records and other materials if the records or materials

ble. The hearing officer shall not admit evidence that is excludable on
constitutional or statutory grounds or privileged as recognized in the

are not:
1. Related to a period of time other than the period of time under

courts of the Commonwealth. Hearsay evidence shall be admissible,
but shall not be sufficient in itself to support the hearing officer's

consideration;

2. Related to an audit or program review of an institution or lender

decision. All testimony shall be made under oath. Evidentiary
abjections may be made at any time during the prehearing or hearing

other than the applicant (unless the determination involves a change

of ownership); or

3. Related to policies and procedures that have not yet been

process and shall be noted in the record of the hearing.
(7) The authority has the burden of persuasion in any assessment
of liabilities, limitation, suspension, or termination proceeding under

implemented.

Section 11. Stay of Proceedings. Unless an emergency action is
initiated, a limitation, suspension or termination will not be effective on

this regulation that a reasonable basis exists under the circumstances
for the action being taken.

(8) Discovery, as pravided for under the Kentucky Rules of Civil
Procedure, is permitted, except that, in recognition of the authority’s

the date specified in the notice if the delegated officer receives a-.

confractual nght to inspect records and the participant's right to

timely request for a hearing, and the proposed effective date shall

inspact public records under KRS 61.870 et seq., the hearing officer

continue to be stayed pending the outcome of a hearing.

Section 12, [#] Hearings. (1) In the event assessment of liabilities

may limit the scope, method, and time for discovery as appropriate to
expeditiously and fairly resolve the issues, and the hearing officer
may summarily rule against a noncomplying party. The hearing officer

[¢isappreval—prebation], limitation, suspension or termination of
eligibility results from the action of a delegated officer of the authority,
the [applieant-ef] participant may request [eppeal-to-the-full-authonl
for] a hearing to determine the facts in the case. Nothing in this
section shall preclude the delegated officer, at his scle discretion,

is not authorized to issue subpoenas. Nothing in this subsection shall
be construed as allowing.access to the personal notes, observations,
or conclusions of authority staff or to the work product of counsel.
{9) The auihority shall provide for recording of the proceeding and
shall make the record available to the pariicipant upon its request and

from_engaging in informal discussions with representatives of the

upon its payment of any fee required by the individual providing a

participant for the purpose of setiling the dispute.
(2} Notification of hearing. Upon receipt of a participant's request
for a hearing, the delegated officer shall arrange for a hearing on the

transcript.
(10} The hearing officer shall requlate the course of the procead-
ing and conduct of the parties during the hearing and take all steps

record before a hearing officer, and within thirty (30) days of the

necessary to conduct a fair and impartial proceeding. The parties

delegated officer’s receipt of an institution's request for review, the

shall provide available personnel who have knowledge about the

hearing officer shall establish a schedule for any discovery, prehear-

matter_under review for_oral or wiillen examination. The hearing

ing conferences, and the time and place of the hearing, which shall

officer shall take whatever measures are appropriate to expedite the

be scheduled to occur no later than 120 days from the date upon

procesding, and may terminate the hearing and issue a decision

which the delegated officer receives the request for a hearing.
(3) At a [sueh] hearing the officer or officers of the [applieant-o]
participant may be accompanied by counsel of their own choosing

against a party failing to comply with any time limits or procedure,
(11)(a} Hearing officers and hearing committees shall prepare [a

prepesed] findings of fact and conclusions of law based only on
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avidence considered at the hearing and on matters given official

removal of the limitation before the expiration of twelve (12) months

notice, and shall issue a written_initial decision to the parties by

from the effective date of the limitation. :

certified mail, return receipt requested, within sixty (60) days after the
fast brief is filed, the last day of the hearing (if the hearing officer

{2) After the minimum limitation period, the participant may
request removal of the limitation in_writing and show that the

does not request the parties to submit briefs), or the date on which
the hearing officer terminates the hearing [presentrecommendations
to-aeommittee-of-the-beard).

{(b) The hearing officer's decision must_state whether the

deficiency on which the limitation was based has been corrected.
(3) No later than sixty (60) days after the receipt of the request,

the delegated officer shall respond to the participant by granting its

request, denying its request, or granting the request subject to other

imposition_of the liabilities, limitation, suspension or termination

limitations.

sought by the delegated officer is warranted, in whole or in part.
(c) If the action brought against a participant involves its failure to

(4) If the delegated officer denies the request or establishes other
Jimitations, the participant may reguest a review in accordance with

provide a surety bond, letter of credit or other collateral in the amount

Section 10 of this regulation and be given an opportunity to show

specified by the delegated officer, the hearing officer shall find that
the amount of the bond, letter of credit or other collateral specified by
the delegated officer was appropriate unless the participant can

cause why its participation should be fully reinstated.
(5) The participant's request for a review shall not waive its right
to participate in any or all authority programs if it complies with the

demonstrate that the amount was unreasonable. [H-the—findings

Section 13. [8:] Decisions and Appeals. (1) All initial assessing

continuing limitation(s) pending the outcome of the review.

Section 15. Reinstatement After Termination. (1) An eligible
institution or an eligible lender whose participation in any or all of the
authority programs has been_terminated may file a request for

liabilities, [desisions] disapproving, [probatings] limiting, suspending or
terminating participation [efigibifity] may be made by a delegated [an]
officer of the authority and shall be binding upon the authority and the
applicant or participant as the decision of the board in the absence of
a request for review or an appeal by the applicant or participant to the
authority.

reinstatement as a participating institution or a participating lender.
{2) Except for an institution or lender whose participation_has
been terminated for engaging in substantial misrepresentation, a
request for reinstatement may not be made before the expiration of
sighteen (18) months after the effective date of the termination.
(3) An institution or lender whose participation was terminated
because the institution or lender engaged in substantial misrepresen-

(2) In the ‘event the applicant, participant, or 2 delegated officer
of the authority does not petition the board for a review of the hearing

tation may not request reinstatement before the expiration of three (3)

officer's decision [hearing], the decision resulting from a hearing
conducted by the authority shall become final and conclusive as the

months after the effective date of the termination.
{4) An institution or lender seeking reinstatement shall:

decision of the board twenty (20) days after notice thereof is given as
provided.
(3)(a) An appeal to the board of a hearing officer's initial decision

{a) Demonstrate to the authority's satisfaction thatit has corrected
the deficiencies on which its termination was_based, including
payment in full to the authority or to other designated recipients of

is made by sending a written notice of appeal to the executive

funds that the institution or lender has improperly received, withheld,

director of the authority. 1his notice must be postmarked not later

disbursed or caused to be disbursed,

than twenty (20) days after the issuance of the hearing officer's initial
decision, and the appealing party shall send a copy of its appeal
notice to the other party.

{b) Within ten (10) days after submitting the notice of appeal, the

(b Meet all the requirements for initial approval of participation;
and

(c) Enter into a_new_administrative agreement or contract of
insurance with the authority.

party that appeals shall submit a brief to the board explaining why the

(5) The board or its delegated officer, within sixty (60) days of

imitial decision of the hearing officer should be overturned or modified.

receiving the reinstatement request, shall grant the request, deny the

The appealing parly may submit praposed findings of fact or conclu-
sions of law. However, the proposed findings of fact must be

request, or grant the request subject to limitations. A denial of the

request under this section shall be deemed to be a determination of

supported by the evidence introduced into the record at the hearing,

disapproval under Section 3 of this regulation.

stipulations of the parties, documentary evidence submitted to the
hearing officer (if the hearing consisted of written submissions), or

Section 16. If any period of time prescribed by this regulation

matters that may be officially noticed. The opposing party shall

differs from the corresponding period of time prescribed in_11 KAR

respond within ten (10) days after receipt of a brief and proposed
findinas of fact or conclusions of law from the appealing party. Neither
party may introduce new evidence on appeal to the board. Each party
shall provide a copy of its brief to the other party when it submits its
brief to the board.

{c) The initial decision of the hearing officer assessing liabilities
or limiting, suspending, or terminating participation_does not take
effect pending the appeal.

(d) The board reviews the hearing officer's initial decision and
issues a final decision. The board shall adopt the initial decision
unless_it is_clearly unsupported by the evidence presented at the
hearing. The board considers only evidence introduced into the record
at the hearing, facts agreed to by the parties, documents submitted
to the hearing officer (if the hearing consisted of only written submis-
sions), and matters that may be officially noticed. The board's final
decision may atfirm, modify or reverse the hearing officer's initial
decision and shall include a statement of the reasons for the decision.

(e) An assessment of liabilities bacomes binding and a limitation,
suspension or termination takes effect upon the date on which notice
of the final decision of the board is mailed to the participant.

Section 14. Removal of Limitation. (1) A participating institution
or a participating lender whose participation in any or all authority
programs_has been_limited after participation_may not apply for

3:060, the shorter period of time shall be controlling.

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 8, 1992 at 11 am.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.S. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing
by August 22, 1992, five days prior to the hearing, of their intent to
attend. !f no notification of intent to attend the hearing is received by
that date, the hearing may be canceled. This hearing is open to the
public. Any person who attends will be given an opportunity to
comment on the proposed adminisirative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written notification of intent to attend the public
hearing or written comments on the proposed administrative regula-
tion to: Mr. Paul P. Borden, Executive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S. 127 South, Suite 102,
Frankfort, Kentucky 40601,
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REGULATORY IMPACT ANALYSIS

Agency Contact Person: Paul P. Borden

(1) Type and number of entities affected: More than 160 Kentucky
educational institutions (including public and private degree granting,
vocational-technical, and trade schools) currently participate in the
various programs administered by the authority, including, but not
limited to, grants, scholarships, and work-study. There are approxi-
mately 230 lending institutions which have contracted to participate
in the authority's insured student foan program, and approximately
12,000 postsecondary institutions nationwide are potential participants
in the authority's insured student loan program. However, within the
foregoing population of participants, only an average of five lenders
and twenty educational institutions are expected to undergo compli-
ance reviews in an average year, and five to ten institutions would
typically seek initial approval to participate. Among those thirty or so
applicants or participants undergoing such review, and undetermined
number would be expected to have compliance failures that would
result in the assessment of liabilities, disapproval, limitation, suspen-
sion, or termination of participation.

(a) Direct and indirect costs or savings to those affected:

1. First year: The direct costs assaciated with this amendead
regulation would be an undetermined expense by the applicant or
participant in requesting reconsideration or a hearing and attending
such a hearing, and submitting supporting documentation in response
to an action taken by the authority under this regulation, The expense
cannot be accurately estimated because it is contingent upon the
number of compliance reviews undertaken, the number of instances
of noncompliance found resulting in action by the authority under this
regulation, and the number of applicants or participants who seek
reconsidaration or a hearing in response to such action, Additionally
the direct expense associated with responding to a notice of action,
attending a hearing, and submitting supporting documentation is likely
to vary from situation to situation.

2. Continuing costs or savings: See 1 above.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): A breach of contractual or regulatory duty
by a participant can lead to a limitation, suspansion or termination of
participation in authority programs. This may result in loss of tuition
and fee income derived from student financial assistance funds
provided under authority programs for educational institutions or loss
of interest income for financial institutions making student loans. This
result, however, is not a consequence of amendment of this regula-
tion. The loss of tuition and fes income or loss of interest income is
a possible consequence of limitation, suspension or termination under
the current regulation.

(b) Reporting and paperwork requirements: This regulation does
not itself impose any specific reporting or record retention require-
ments. Instead, this regulation provides that noncompliance with other
contractual or regulatory reporting, accounting, or record retention
requirements may form the basis for corrective action or other actions
that may impact new or continued participation in authority programs.
Participants could find it necessary to respond to action taken by the
authority; such responses (in the form of a request for reconsideration
or an appeal) could include submission of extensive information with
respect to financial and administrative operations. However, this
information would not be uniquely created by a requirement of this
regulation, but would typically be prepared and maintained in the
normal course of business of the participant for other purposes (i.e.,
daily operations, accreditation, state licensure, and federal student aid
program participation). Any additional paperwork requirement resulting
from this regulation would be the burden of responding to a notice of
imminent action, requesting reconsideration or a hearing, and
producing existing documentation in support of the participant's
position. Yet, this is not a new burden imposed by the amendment of
this regulation. It is a consequence of action under the current
regulation,

(2) Effects on the promulgating administrative body:

{a) Direct and indirect costs or savings:

1. First year: Direct costs would be those related to notification of
applicants or participants regarding an adverse action taken under

this regulation, costs of arranging and conducting hearings, and the
cost of reporting findings and decisions to other participants who
could be affected by the results of the action taken by the authority
and to the U.S. Department of Education. The expense cannot be
accurately estimated, because it is contingent upon the number of
compliance reviews undertaken; the number of instances of noncom-
pliance found, resulting in action by the authority under this regula-
tion; and the number of applicants or participants who seek reconsid-
eration or a hearing in responss to such action.

2. Continuing costs or savings: See 1 above.

3. Additional factors increasing or decreasing costs: In the event
itis determined that a participant received funds to which it was not
entitied, improperly disbursed authority funds; or failed to properly
account for authority funds received, this regulation empowers the
authority to seek reimbursement of those funds through assessment
of liabilities as damages and requires the return of funds to the entity
from which they originated,

"(b) Reporting and paperwork requirements: The authority must
keep records of reviews or investigations, hearings and appeals and
must report actions taken to the U.S. Department of Education and
to other participants which might be affected by the actions taken.

(8) Assessment of anticipated effect on state and Iocal revenues:
In the event that action taken by the authority terminated a lender's
participation in the student loan program, this would have little effect
on revenues. It is felt that lenders have such a small portion of their
total loan volume in student loans that the elimination of such loans
would have no substantial impact. Other lenders would be available
to make student loans. If action were taken to terminate an education-
al institution’s participation in authority programs, the loss of student
financial assistance income from authority programs could conceiv-
ably have significant adverse financial impact upon a small institution
that is heavily reliant upon financial assistance funds from a single
souree (i.e., the authority) resulting in a corollary loss of employment
and income. However, this would be the consequence of the
institution’s failure to comply with federal or state program require-
ments, not an isolated effect of general implementation of this
regulation.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: Federal regulations require that the authority adopt
procedures for limitation, suspension, and termination of participation
substantially similar to federal requirements. The authority has had a
regulation in force for a number of years that generally prescribes
such procedures. Additionally, 11 KAR 3:060 (which comprehensively
incorporates all of the federal regulations pertaining to the Guaran-
teed Student Loan Program) contains, among other things provisions
relating to limitation, suspension, and termination. The purpose of the
amendment to this regulation is to clarify formerly vague procedures,
and to apply uniform procedures to all of the authority’s-programs.
This regulation conforms with federal program requirements.

(5) Identify any statute, administrative regulation or govemment
policy which may be in conflict, overlapping, or duplication: This
regulation overlaps certain provisions contained in 11 KAR 3:080
pertaining to limitation, suspension, and termination under the
authority's insured student loan program. A conflict would exist
regarding certain time periods prescribed for the duration of a
limitation, suspension, or termination in 11 KAR 3:060 and this
regulation. This conflict will be resolved in the following manner: First,
11 KAR 3:060 will be amended or repealed within the next several
months, following the completion of reauthorization of the federal
Higher Education Act by Congress, now pending final action by the
U.S. House of Representatives; Second, in the interim, 11 KAR 4:020
is being amended to include a new section that would apply the
shorter (more favorable to the participant) time period used in either
of the regulations.

(a) Necessity of proposed regulation if in conflict:

(b) ¥f in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments: The ultimate
objective of the regulation is to prescribe procedures related to
initiation and appeal of an action to restrict or deny participation in
authority programs to those applicants or participants who have
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shown a noncompliance with contractual or regulatory requirements
related to administration of authority programs or who lack administra-
tive and financial stability prerequisite to participate. The authority is
required by federal regulations governing its insured student loan
program to monitor the compliance of lenders and educational
institutions, and to adopt procedures for the fimitation, suspension and
termination of participation substantially similar to federal require-
ments.

TIERING: Was tiering applied? No. All parties are afforded equal,
uniform consideration and due process protection according to the
severity of the noncompliance. This regulation does not impose a
separate requirement for participation. Rather, it prescribes that
certain actions may be taken if the participant fails to adhere to other
contractual and regulatory provides procedures for challenging such
actions. Tiering is not applied to the procedures, because the
authority believes that the benefit of uniformity outweighs any
disparate burden upon smaller participants in requesting and
attending a hearing, and submitting any supporting documentation.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
Federal regulations, 34 CFR Subsection 682.401(b)(10)(i)(c) requires
a guarantee agency to establish and disseminate procedures for
limitation, suspension, and termination of participation.

2. State compliance standards. This regulation sets forth the
conditions and procedures under which the authority board through
its:delegated officers may assess contractual liabilities or disapprove,
limit, suspend or terminate the participation of lenders or educational
institutions. Action may be initiated upon a finding that an appli-
cant/participant failed to comply with contractual or. regulatory
requirements related to the authority’s programs, engaged in
misrepresentations or failed to properly administer funds. With respect
to disapproval of a request for participation, KRS 164.740 states that
no right of participation exists prior to establishing contract right. This
regulation provides for a review or reconsideration of an initial
disapproval and provides for a formal hearing in the event of other
action as a safeguard of due process. The regulation provides for the
imposition of various remedies of limitations, suspensions, or
termination based on a graduated scale of increasing severity of the
violations ranging from a lack of full compliance to intentional and
substantial noncompliance. The regulation prescribes procedural rules
for notification of action, requesting a hearing and consideration by
the board, and conducting the hearing. It also sets out conditions
under which participation may be reinstated after termination or a
limitation may be removed.

3. Minimum or uniform standards contained in the federal
mandate: 20 USC Sections 1078(b)(1)(T) and (U) and 34 CFR
Subsection 682.401(b)(10)(i)(c) require a guarantee agency to
establish standards for participation in authority programs substantial-
ly similar to the federal standards. Standards of conduct for lenders
and educational institutions and procedures for limitation, suspension,
or termination of participation and recovery of funds are contained in
34 CFR Part 668, Subpart G and 34 CFR Part 682, Subpart G.
Holders of program funds are required to hold, account for, and
dispose of funds in a fiduciary capacity. The federal mandate
empowers an administrative officer to initiate limitation, suspension,
or termination proceedings and to assess fines and require reim-
bursement of funds in the event of violation of federal program laws
and regulations, misrepresentation, or failure to properly administer
funds. The fedsral regulations also permit an administrative officer to
initiate emergency action to withhold funds.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? The requirements of the adminis-
trative regulation differ somewhat, but are less strict than the federal
mandate. The federal regulations provide for fines for any breach of
contractual duty; however, KHEAA has no statutory authority to
impose fines. The state regulation does provide for assessment of
liability which the authority could seek as damages for a breach of
contractual duty, as does the federal procedure. The federal reguta-

tions neither provide for nor preclude evidentiary discovery in the
hearing process. The state regulation will allow discovery subject to
the hearing officer's discretion and limitation in recognition of existing
rights to inspect records. The federal regulation does not provide any
appeal or hearing of the disapproval of participation in federal
programs. The state regulation allows for a review/reconsideration as
a safeguard of due process. :

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. The state
regulation doe not address the levying of fines because the authority
does not have statutory power to levy a fine. The state regulation
includes the capability for parties to a hearing to utilize discovery
procedures subject to limitations imposed by the hearing officer as a
means of expediting the hearing process and facilitating settlement.
Some aspects of the hearing process addressed by the federal
regulations are vague or incomplete to the degree that, in order to be
effective, the state administrative regulation must further elaborate.
Finally, although the federal regulations do not provide any reconsid-
eration or appeal process in the event of initial disapproval, the state
regulation does provide an opportunity for an applicant to request
review or reconsideration of the determination in order to safeguard
the applicant against adverse action based upon mistake, misinterpre-
tation or oversight of pertinent information in the determination
process.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(Proposed Amendment)

11 KAR 12:010. Kentucky educational savings plan trust
definitions.

RELATES TO: KRS 164A.300 to 164A.380

STATUTORY AUTHORITY: KRS 164A.325(9) [(46}]

NECESSITY AND FUNCTION: KRS 164A.325(8) [{10)] provides
that the | i i ] Board shall have
the power to promulgate rules and regulations to carry out and
effectuate the purposes and objectives of the Kentucky Educational
Savings Plan Trust (KRS Chapter 164A). [Exesutive-Order-80-433

D

Di £ tho K or Hioher EducationAssi A ]
KRS 164A.305[(+)threugh-{16}] defines certain terms and words, but
does not define other terms and words which are necessary to carry
out and accomplish the purposes, objectives and provisions of KRS
164A.300 through 164A.380 [Chapter164A-{"Aety]. This regulation
defines additional terms and words which shall be interpreted and
applied in a uniform manner when used in the participation agree-
ment, forms, notices and other instruments related to the administra-
tion of the trust. This amendment is necessary to add defined terms
previously separately defined in_multiple regulations in 11 KAR

Chapter 12.

Section 1. Definitions. The language used in the administration of
the trust contains some legal and technical terms as well as everyday
terms which, of necessity, have specialized meaning. The following
definitions shall be controlling in the interpretation and application of
these words and phrases, except where the context clearly requires
another interpretation:

(1) The term "academic period" shall mean one (1) semester or
one (1) quarter or an equivalent period for a vocational technical
institution.

(2) The word "account” shall denote the account in the program
fund established and maintained under the trust for a beneficiary.

(3) The term "account balance” shall mean the fair market value
of an account as of the accounting date.

(4) The term "accounting date” shall mean the date, not later than
the last business day of each quarter as determined by the program
administrator.

(5) The term "administrative fee" shall mean the fee charged by
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the trust on cancsllation or termination, which is the lesser of two (2)
percent of the amount refunded or twenty-five (25) dollars, or for
multiple substitution of beneficiaries, twenty-five (25) dollars.

(8) The definition of "beneficiary” is governed by KRS
164A.305(3).

(7) The definition of "benefits” is governed by KRS 164A.305(4).

(8) The definition of "board" is governed by KRS 164A.305(5).

(9) [¢8)] The term "designated date" shall mean the date on which
each beneficiary is eligible to be designated in a participation
agreement.

(10) [(A)] "Effective date” shall mean the date which a participant
may enter into a participation agreement with the trust, which is on or
after July 1, 1989,

Gemmonwealth:]

(11) [¢9}] The words "hardship” or "emergency"” shall denote those
circumstances and conditions of a' sudden nature, including cata-
strophic illness, which deprive the participant or his dependent from
the basic necessities or comforts of life or proper health care.

{12) The definition of "institution of higher education” is governed
by KRS 164A.305(8).

(13) [¢+8)] The term "Kentucky ties" shall mean participants or
beneficiaries who have contact or ties with the Commonwealth, such
as current or former residence or employment in the Commonwealth,
or family members with current or former residence in the Common-
wealth,

(14) [#4)] The term "minimum rate of return” shall mean the
minimum earnings of four (4) percent guaranteed by the trust on
payments made by the participant. '

(15} [¢+3)] "Notice to delay benefits under participation agree-
ment” shall mean the form which a participant submits to the program
administrator of the trust to delay benefits under a participation
agreement, after the beneficiary has attained the age of eighteen (18).

(16) [(#8)] "Notice to extend payments under participation
agreement” shall mean the form which a participant submits to the
program administrator of the trust to extend payments under a
participation agresmentbeyond the bensficiary's age of sighteen (18).

(17) [¢+4)] "Notice to increase or decrease payments under
participation agreement” shall mean the form which a participant
submits to the program administrator of the trust to increase or
decrease payments under a participation agreement.

{18) [¢+6)] "Notice to preauthorize debit” shall mean the form
which a participant completes to notify the participant's financial
institution to debit or charge the participant's checking or savings
account for payments due under the participation agreement.

(19) [(18)] "Notice to substitute beneficiary" shall mean the form
which a participant submits to the program administrator of the trust
to substitute a beneficiary.

{20) [-B] "Notice to terminate the participation agreement” shall
mean the form which a participant submits to the program administra-
tor of the trust to terminate a participation agreement under the trust.

(21) [(+8)] "Notice to use trust benefits" shall mean the form which
a participant submits to the program administrator of the trust to notify
the trust of the date benefits are to begin and level of benefits paid.

(22) [(49)] "Notice to authorize [withheld-payments-from] payroll"
shall mean the form which a participant submits to the program
administrator of the trust to direct the participant's employer to deduct
[withheld] payments from the participant's payroll deduction check and
forward that amount to the trust.

(23) The term "participant” is defined in KRS 164A.305(10).

(24) The term ‘participation agreement” is defined in KRS
164.305(11).

(25) [{26)] The word "payments” shall denote the money paid by
the participant to the trust under the participation agreement.

{26) [{24H)] The term "payment book" shall mean the book which
contains individual coupons, designating the amount and due date of
each payment.

(27) The term “program administrator" is defined in KRS

164A.305(12).

{28) The term "program fund” is defined in KRS 164A.305(13).

(29) [23)] The terms "property settlement agresment" or "decree
of dissolution by the court” shall mean the agreement or judgment
approved or entered by a court of competent jurisdiction which sets
forth the participant's right, if any, to the participant's interest in the
participation agreement, ~

[ . - . . - . .

]

(30) [{24)] The term "trust year" shall mean the fiscal year
beginning July 1 and ending the following June 30 of each year for
purposes of the calculation of benefits. ,

(31) The term "vested participation agreement” is defined in KRS

164A.305(15).

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 15, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.S. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing
by August 22, 1992, five days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is received by
that date, the hearing may be canceled. This hearing is open to the
public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written notification of intent to attend the public
hearing or written comments on the proposed administrative regula-
tion to: Mr. Paul P. Borden, Exscutive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S. 127 South, Suite 102,
Frankfort, Kentucky 40601. .

REGULATORY IMPACT ANALYSIS

Agency contact: Paul P. Borden

(1) Type and number of entities affected: There are no significant
effects on any entities. This amended regulation simply incorporates
a number of dsfinitions which have heretofore been in other adminis-
trative regulations with respect to the Kentucky Educational Savings
Plan Trust.

(a) Direct and indirect costs or savings to those affected: There
are no costs or savings. See (1) above.

1. First year: See (1) above. ‘

2. Continuing costs or savings: See (1) above.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): See (1) above.

(b) Reporting and paperwork requirements: This regulation entails
no reporting or paperwork.

(2) Effects on the promulgating administrative body: There are no
significant effects on the promulgating administrative body, For
purposes of uniformity and simplification, a number of definitions are
deleted from other regulations and incorporated into this regulation.

(a) Direct and indirect costs or savings: There are no costs or
savings.

1. First year: See (2) above.

2. Continuing costs or savings: See (2) above.

3. Additional factors increasing or decreasing costs: Ses (2)
above.

(b) Reporting and paperwork requirements: The proposed
amendments to this regulation impose no new paperwork or reporting
requirements.

(3) Assessment of anticipated effect on state and local revenues:
No monetary matters are effacted by the proposed amendments to
this regulation; there is no effect on state or local revenues.

(4) Assessment of alternative methods; reasons why alternatives
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were rejected: The alternative would have been to continue to define
common terms in each separate regulation in the chapter, resulting
in needless redundancy and unwarranted complexity in the event of
a subsequent change in a definition. This regulation provides
uniformity and simplification by incorporating into one regulation
several definitions in common usage by the Kentucky Educational
Savings Plan Trust.

(5) |dentify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: This
regulation does not conflict, overlap, or duplicate any statute,
administrative regulation or government policy.

(a) Necessity of proposed regulation if in conflict: There is no
conflict.

(b) i in conflict, was effort made to harmonize the proposed.
administrative. regulation with conflicting - provisions: There is no
confict. '

(6) Any additional infermation or comments: This regulation
provides a degree of simplification and uniformity by incorporating into
one regulation a number of definitions in common usage by the
Kentucky Educational Savings Plan Trust. The regulation also deletes
reference to Endowment Fund to reflect statute changes which
authorize the establishment of a separate entity to administer the.
Endowment Fund.

Tiering: Was tiering applied? No. The concept of tiering is not
“applicable to the amendment of this regulation to consclidate defined
terms in a single regulation.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
{Proposed Amendment)

11 KAR 12:020. General rules for inv%lmentsv and fund
transfers.

RELATES TO: KRS 164A.310(4), 164A.325(7) [(1)], 164A.335(1),
164A.375 :

STATUTORY AUTHORITY: KRS 164A.325(9) [¢46)]

NECESSITY AND FUNCTION: KRS 164A.300 through 164A.380
confer certain powers and duties upon the Kentucky educational
savings plan trust to invest funds and to utilize the administrative fund
to support its activities. | i i

Autherity-] This regulation sets forth the policy for investments and
fund transfers. This amendment is necessary to eliminate certain
defined terms that are being placed in a separate regulation and to
reflect amendments to KRS 164A.300 through 164A.380 that provide
for a separate organization to administer the endowment fund.

Section 1, Definitions. {¢+)] "Administrative fund" (as defined in
KRS 164A.305(2)).

year]

Section 2. Investments. (1) The program administrator and any
trustee or depository institution holding funds received pursuant to
KRS 164A.335 shall adhere to the following standards:

(a) Safety of principal at the time of a projected cash need shall
be paramount for all investment situations.

(b) Liquidity of investments shall be assured for funds which may

be needed to satisfy short term cash flow needs; and
(c) Except as provided in paragraphs (a) and (b), maximizing

investment yield shall be the prime objective of any investment.

(2) Funds received pursuant to KRS 164A.335 may be invested
in any of the following:

(a) Deposits or banker's acceptances with commercial banks
whose outstanding indebtedness is rated A or better by a nationally
recognized rating service, and deposits with any financial institution
to the extent fully insured by the Federal Deposit Insurance Corpora-
tion or other U.S. government insurance entity;

(b} U.S. Treasury securities, obligations backed by the full faith
and credit of the United States government, and U. S. government
agency securities;

(¢) Repurchase agreements, both overnight and term, must be
governed by a Public Securities Association or equivalent master
repurchase agreement including the appropriate. annexes. These
agreements shall be collateralized at 100 percent with U.S. Treasury
securiies, U.S. government agency securities, and other obligations

" backed by the full faith and credit of the United States government.

Collateral shall be heid by a third party custodian.

(d) Bank certificates of deposit rate A/A-1 or better by a nationally
recognized rating service.

(e) State or municipal obligations rated in one (1) of the two (2)
top classifications by a nationally recognized rating service (at least
AA or Aa, SP-2 or MIG-2/VMIG-2). ‘

(f) Obligations of any U.S. corporation, if the obligations are rated
at least AA or As by a nationally recognized rating service.

(g) Collateralized mortgage or credit card obligations, mortgage

backed securities, or similar securities that are collateralized at 100 . ’

percent, provided that the obligations are either fully insured by a U.S.
government insurance entity or are issued by a corporation whose
obligations would be an authorized investment. .

(h) Commercial paper rated in the highest classification as.
established by a nationally recognized rating service (A-1 or Prime-1).

"(i) Mutual funds, including money market funds, consisting of
securities which would be authorized investments; and

(j) Other investments as approved by the board of directors.

Section 3. Administrative Fund. The costs of administering the
Kentucky educational savings plan trust shall be paid out of the
administrative fund. Funds shall be transferred periodically to the
administrative fund from the program [and-endowment] fund(s]. Fund
transfers may be made quarterly,-or more or less frequently, as the
program administrator determines is necessary to cover the adminis-
trative costs of the trust. The total amount transferred to the adminis-
trative fund during any trust year shall not exceed four (4) percent of
the total investment eamings accruing and credited to the program:
a|nd-endowment] fund]s] during that trust year.’ Monies transferred to
the administrative fund pursuant to KRS 164A.335(1) and this
regulation shall be deposited in accordance with KRS 41.070(2).

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 15, 1992 at' 11 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.S. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing
by August 22, 1992, five days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is received by
that date, the hearing may be canceled. This hearing is open to the
public.” Any person who attends will be given an opportunity to
comment on the proposed administrative regutation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do notwish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written notification, of intent to attend the public
hearing or written comments on the proposed administrative regula-
tion to: Mr. Paul P. Borden, Executive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S. 127 South, Suite 102,
Frankfort, Kentucky 40601. .
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REGULATORY IMPACT ANALYSIS

Agency Contact: Paul P. Borden

(1) Type and number of entities affected: There is no significant
offect on any entities. This amended regulation eliminates definitions
common to multiple regulations, which definitions are being added to
a separate regulation. .

(a) Direct and indirect costs or savings to those affected: There
are no costs or savings attributed to this amended regufation. It
eliminates definitions which are being added to a separate regulation,

1. First year: See (a) above.

2. Continuing costs or savings: See (a) above.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): See (a) above,

(b) Reporting and paperwork requirements: The proposed
amendments to the regulation impose no new paperwork or reporting
requirements,

(2) Effects on the promulgating administrative body: The regula-
tion will have no significant effect on the promulgating body. It merely
eliminates definitions in common usage by the Kentucky Educational
Savings Plan Trust, which definitions are being added to a separate
regulation.

(a) Direct and indirect costs or savings: There are no savings or
costs.

1. First year: See (2) above.

2. Continuing costs or savings: See (2) above.

3. Additional factors increasing or decreasing costs: See (2)
above, ‘

(b) Reporting and paperwork requirements: The amended
regulation will create no new reporting or paperwork requirements.

(3) Assessment of anticipated effect on state and local revenues:
There will be no effect on state and local revenuss.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: The alternative would have been to continue to define
common terms in each separate regulation in the chapter, resulting
in neadless redundancy and unwarranted complexity in the event of
a subsequent change in a definition. The elimination from this
regulation of definitions and adding those definitions to a separate
regulation will add a degree of simplification and uniformity to the
matter of common usage definitions.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There is
no conflict, overlapping, or duplication of any statute, administrative
regulation or government policy.

(a) Necessity of proposed regulation if in conflict: There is no
conflict.

{b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: There is no
conflict,

(6) Any additional information or comments: This amended
regulation could be considered a housekeeping procedure, It mersly
eliminates common usage definitions which are being added to a
separate regulation. The amendment also deletes references to
"endowment fund” in recognition of statutory changes that authorize
the establishment of a separate entity to administer the endowment
fund. ‘

Tiering: Was tiering applied? No. The concept of tiering is not
applicable to the amendment of this regulation to delete definitions.
See (6) above.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(Proposed Amendment)

11 KAR 12:030. Eligibility of beneficiary and participant,

RELATES TO: KRS 164A.330

'STATUTORY AUTHORITY: KRS 164A.325(9) [(16))

NECESSITY AND FUNCTION: KRS 164A.380 provides that this
act shall be construed liberally in order to effectuate its legislative

intent and the powers granted shall be broadly - interpreted to
effectuate such intent and purposes. KRS 164A.330(4) provides that
a beneficiary in a participation agreement may be designated from
date of birth through age fourtesn (14). This regulation establishes the
eligibility criteria for a beneficiary and a participant and the proof of
age required for a beneficiary to participate in the participation
agreement. This amendment is necessary to eliminate definitions
common to multiple regulations, which definitions are being added to
a separate regulation.

Section 1. [2] Beneficiary Eligibility. A beneficiary may be a
resident of any state who, on the designation date, has "Kentucky
ties" if the participant does not, and has not attained the age of fifteen
(15) years.

Section 2. [3&] Proof of Age. A participant shall, on signing a
participation agreement, provide the program administrator with proof
of the beneficiary’s age, in the form of a birth certificate or such other
record as the trust may require.

Section 3. [4:] Participant Eligibility. A participant may be a
resident of any state who, on signing the participation agreement, has
"Kentucky ties” if the beneficiary does not.

Section 4. [&:] In order to participate in the Kentucky educational
savings plan trust, a participant shall submit to the program adminis-
trator a signed participation agreement, incorporated herein by
reference, and valid Social Security numbers of the beneficiary and

~ the participant,

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 15, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.S. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing
by August 22, 1992, five days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is recsived by
that date, the hearing may be canceled. This hearing is open to the
public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written notification of intent to attend the public
hearing or written comments on the proposed administrative reguia-
tion to: Mr. Paul P. Borden, Executive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S. 127 South, Suite 102,
Frankfort, Kentucky 40601,

REGULATORY IMPACT ANALYSIS
Agency Contact; Paul P. Borden

(1) Type and number of entities affected: There is no significant
effect on any entities. This amended regulation merely sliminates

. definitions common to multiple regulations, which definitions are being

added to a separate regulation.
(a) Direct and indiract costs or savings to those affected: There
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are no costs or savings attributed to this amended regulation. It
eliminates definitions which are being added to a separate regulation.

1. First year: See (a) above.

2. Continuing costs or savings: See (a) above.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): See (a) above.

{b) Reporting and paperwork requirements: The proposed
amendments to the regulation impose no new paperwork or reporting
requirements. ' ’

{2) Effects on the promulgating administrative body: The amend-
ments to the regulation will have no significant effect on the promul-
gating body. It merely eliminates definitions in common usage by the
Kentucky Educational Savings Plan Trust, which definitions are being
added to a separate regulation. .

(a) Direct and indirect costs or savings: There are no savings or
costs.

1. First year: See (2) above.

2. Continuing costs or savings: See (2) above.

3. Additional factors increasing or decreasing costs: See (2)
above. . B
{b) Reporting and paperwork requirements: The amended
regulation will create no new reporting or paperwork requirements.

(3) Assessment of anticipated effect on state and local revenues:
There will be no effect on state and local revenues.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: The elimination from this regulation of definitions and
adding those definitions to a separate regulation will add a degree of
simplification and uniformity to the matter of common usage defini-
tions.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There is
no contlict, overlapping, or duplication of any statute, administrative
regulation or government palicy.

{a) Necessity of proposed regulation if in conflict: There is no
conflict. :

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting. provisions: There is no
conflict.

(6) Any additional information or- comments: This amended
regulation could be considered a housekeeping procedure. it merely
eliminates common usage definitions which are being added fo a
separate regulation.

Tiering: Was tiering applied? No. The concept of tiering is not
applicable to amendment of this regulation to delete definitions. See
(6) above.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(Proposed Amendment)

11 KAR 12:040. Residency classification for Kentucky
educational savings plan trust vested participation agreements.

RELATES TO: KRS 164A.305(15), [{16);] 164A.330(9)
STATUTORY AUTHORITY: KRS 164A.325(9) [¢16]

NECESSITY AND FUNCTION: KRS 164A.305(15) provides that -

"vested participation agreement” means a participation agreement
which has been in full force and effect during | i
means) eight (8) continuous years of residency of the beneficiary in
the Commonwealth while participating in the trust. KRS 164A.330(8)
requires that each participation agreement shall provide that for a
vested participation agresment, the beneficiary shall be considered a
resident of the Commonwaealth for tuition purposes if the beneficiary
enrolls in an institution of higher education in Kentucky prior to
enrollment in any other educational institution. This regulation is
necessary not only to clarify, interpret, and establish the standards for
residency of a beneficiary for tuition purposes, who would not
otherwise be classified as a resident except for participating in the
trust, but to establish proof of residency of a beneficiary. This

amendment is necessary to eliminate definitions common to multiple

requlations, which definitions are being added to a separate regula-
tion.

- Section 1. Definitions. [H)—Beaehe;apy—(as——deh%lﬁm

(1) [} The term "dependent person” means a person who is
unable to meet all of the criteria listed in subsection (4) of this
section.

(2) [48}] The term "domicile” means a person’s true, fixed, and
permanent home. Itis the place where the person intends to remain,
and to which the person expects to return without intending to
establish a new domicile elsewhere. "Legal residence” and domicile
convey the same notion of permanence and are used interchange-
ably. '

(3) [¢4)] The term “independent” means a person who meets all
of the following criteria. An independent person is one:

{a) Whose parent has not claimed such person as a dependent
on federal or state income tax returns for the tax year preceding the
date of application for reclassification of residéncy status; .

(b) Who demonstrates no financial dependence upon parent(s);

and ‘
(c) Whose parents’ income is not taken into account by any
private or governmental agency furnishing educational financial
assistance to the person, including scholarships, loans, and other
assistancs.

' ] T .

(4) [¢8] The term "parent” means one (1) of the following:

(a) A person’s father or mother; or

{b) A court-appointed legal guardian. The term "parent” shall not
apply if the guardianship has been established primarily for the
purpose of conferring the status of resident on a person.

 $84A306(18))]

Section 2. Residency Requirement. An individual who has at any
time been a resident of the Commonwealth of Kentucky for at least
sight (8) continuous years and was designated as a beneficiary under
a participation agreement for that entire eight (8) year period, shall be
deemed to have a vested participation agreement, even if the
beneficiary leaves the state prior to enroliment in an institution of
higher education.

Section 3. Praof of Residency. (1) At any time following the
expiration of the period of eight (8) years of continuous residency by
the beneficiary, either the participant or the beneficiary may submit to
the program administrator evidence of the residency to establish a
vested participation agreement. Evidence submitted on behalf of a
dependent person shall pertain to the domicile of either parent during
the claimed period of residency. Individuals who enroll in college
immediately following graduation from high school and remain
enrolled are treated as dependent persons unless the contrary is
evident from the information submitted. In such cases, domicile shall
be inferred from the student's permanent address, parent's mailing
address, or location of high school of graduation.

(2) A person claiming independent status shall document
independent status under Section 1(4) of this regulation and shall
demonstrate by clear and convincing evidence that domicile in
Kentucky has been established by that person’s acts.

(3) The determination of residency shall be based upon verifiable
circumstances or actions. No single fact is paramount, and each
situation shall be evaluated to identify those facts which are essential
to the determination of domicile. :

(4) The following facts, although not conclusive, shall have
probative value in support of a claim for resident classification:

(a) Full-time employment in Kentucky or transfer to an employer
in contiguous area while maintaining domicile in Kentucky;

(b) Filing of Kentucky resident income tax return for each
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applicable calendar year of claimed residency status;

(c) Attendance as a full-time, nonresident student at an out-of-
state institution of higher education while determined to be a resident
of Kentucky;

(d) Abandonment of a former domicile and establishing domicile
in Kentucky with attendance at an institution of higher education
following and only incidental to such change in domicile;

(e) Payment of occupational taxes in Kentucky:

(f) Payment of real property taxes in Kentucky;

(g) Payment of intangible personal property taxes in Kentucky;

(h) Ownership of real property in Kentucky, if the property was
used as a residence during the claimed period of residency status;

(i) Long-term lease of housing during the claimed period of
residency status;

(i) Kentucky automobile registration during the claimed period of
residency;

(k) Kentucky driver's license during the claimed period of
residency status;

(1) Registration as a Kentucky voter during the claimed period of
residency;

{m) Corroborating affidavit of a nonrelative.

(5) The determination of residency shall be based upon verifiable
circumstances or actions and authenticated copies of relevant
dacumentation. The program administrator may request additional
documentation to clarify circumstances and formulate a decision that
considers all relevant facts.

Section 4. Nontransferability of Vested Participation Agresment.
Although the participant may freely substitute beneficiaries under a
participation, the residency status acquired by a beneficiary of a
vested participation agresment shall not be used to confer such
status on a substituted beneficiary, nor shall the residency of one (1)
beneficiary be taken into account in the establishment of a vestment
periad of substituted beneficiary. '

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 15, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.S. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing
by August 22, 1992, five days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is received by
that date, the hearing may be canceled. This hearing is open to the
public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation, A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written notification of intent to attend the nublic
hearing or written comments on the proposed administrative regula-
tion to: Mr. Paul P. Borden, Executive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S. 127 South, Suite 102,
Frankfort, Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact: Paul P. Borden

(1) Type and number of entities affected: There is no significant
effect on any entities. This amended regulation merely eliminates
definitions common to multiple regulations, which definitions are being
added to a separate regulation.

(a) Direct and indirect costs or savings to those affected: There
are no costs or savings attributed to this amended regulation. It
eliminates definitions which are being added to a separate regulation.

1. First year: See (a) above.

2. Continuing costs or savings: Ses (a) above.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): See (a) above.

(b) Reporting and paperwork requirements: The proposed

amendments to the regulation impose no new paperwork or reporting
requirements.

(2) Effects on the promulgating administrative body: The amend-
ments to the regulation will have no significant effect on the promul-
gating body. It merely eliminates definitions in common usage by the
Kentucky Educational Savings Plan Trust, which definitions are being
added to a separate regulation,

(a) Direct and indirect costs or savings: There are no savings or
costs.

1. First year: See (2) above.

2. Continuing costs or savings: See (2) above.

3. Additional factors increasing or decreasing costs: See (2)
above,

(b) Reporting and paperwork requirements: The amended
regulation will create no new reporting or paperwork requirements.

(3) Assessment of anticipated effect on state and local revenues:
Thers will be no effect on state and local revenues.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: The elimination from this regulation of definitions and
adding those definitions to a separate regulation will add a degree of
simplification and uniformity to the matter of common usage defini-
tions.

(6) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There is
no conflict, overlapping, or duplication of any statute, administrative
regulation or government policy.

(a) Necessity of proposed regulation if in conflict: There is no
conflict.

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: There is no
conflict,

{6) Any additional information or comments: This amended
regulation could be considered a housekeeping procedure. It merely
eliminates common usage definitions which are being added to a
separate regulation,

Tiering: Was tiering applied? No. The concept of tiering is not
applicable to amendment of this regulation to delete definitions. See
(6) above.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
{Proposed Amendment)

11 KAR 12:050. Substitution of a beneficiary.

RELATES TO: KRS 164A.325(5) [(6}], 164A.330(7), (8), 164A.340

STATUTORY AUTHORITY: KRS 164A.325(9) [(46)]

NECESSITY AND FUNCTION: KRS 164A.330(7), (8) and
164A.340 establishes the statutory framework for the substitution of
a bensficiary, and KRS 164A.325(5) [¢8)] provides, in pertinent part,
that the trust may promulgate, impose and collect administrative fees
and charges in connection with the transactions of the trust. KRS
164A.340 provides, in pertinent part, that the trust may require
adjustment of either payments or benefits in the event that a
substituted beneficiary is eligible for enrollment at an institution on a
date earlier than the original beneficiary. This regulation establishes
the notice provision for substitution of a beneficiary and administrative
fee in the event of multiple substitutions. In addition, this regulation is
necessary to clarify and establish, respectively, the obligations of the
participant and the trust in the event that the substituted beneficiary
is older or younger than the original. This amendment is necessary
to_eliminate definitions common to multiple regulations, which
definitions are being added to a separate regulation,

[Sestion-t—Definiti .E'"I. e f."lll hetoe
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Section 1. [&] Substitution. (1) A participant may substitute a-

beneficiary at any time. If a participant desires to substitute the
beneficiary, then a participant shall give written notice to the program
administrator by submitting a "notice to substitute beneficiary.” No
administrative fee shall be charged for the first two (2) substitutions
of beneficiary.

(2) Older beneficiary. If a substituted beneficiary would be eligible
for enroliment at an institution of higher education on a date earlier
than the original beneficiary, a participant shall submit a notice to
substitute beneficiary to the program administrator not less than
ninety (90) days before the date on which the substituted beneficiary
attains age fifteen (15). The benefits shall be paid ata reduced rate
equal to the rate of return generated by the program fund [and
endowment-fund] during such lesser time period. )

(3) Multiple. If a participant substitutes a beneficiary under a
participation agreement more than twice, then the trust shall require
the participant to pay an administrative fee of twenty-five (25) dollars.

(4) In order for a substitution of beneficiary to be effective, the
substituted beneficiary shall be eligible, pursuant to 11 KAR 12:030,
on the date that the notice to substitute beneficiary is submitted.

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 15, 1992 at 11 am.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.S. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing

. by August 22, 1992, five days prior to the hearing, of their intent to

attend. If no notification of intent to attend the hearing is received by
that date, the hearing may be canceled. This hearing is open to the
public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative

regulation. Send written notification of intent to attend the public-

hearing or written comments on the proposed administrative regula-
tion to: Mr. Paul P. Borden, Executive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S. 127 South, Suite 102,
Frankfort, Kentucky 40601. o

REGULATORY IMPACT ANALYSIS

Agency Contact: Paul P. Borden

(1) Type and number of entities affected: There is no significant
effect on any entities. This amended regulation merely eliminates
definitions common to multiple regulations, which definitions are being
added to a separate regulation.

(a) Direct and indirect costs or savings to those affected: There
are no costs or savings attributed to this amended regulation. it
eliminates definitions which are being added to a separate regulation.

1. First year: See (a) above.

2. Continuing costs or savings: See (a) above.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): See (a) above.

{b) Reporting and paperwork requirements: The proposed
amendments to the regulation, impose no new papsrwark or reporting
requirements.

(2) Effects on the promulgating administrative body: The amend-
ments to the regulation will have no significant effect on the promul-
gating body. It merely eliminates definitions in common usage by the

Kentucky Educational Savings Plan Trust, which definitions are being
added to a separate regulation.

(a) Direct and indirect costs or savings: There are no savings or
costs. )

1. First year: See (2) above.

2. Continuing costs or savings: See (2) above.

" 3. Additional factors increasing or decreasing costs: See (2)
above. )

(b) Reporting and paperwork requirements: .The amended
regulation will create no new reporting or paperwork requirements.

(3) Assessment of anticipated effect on state and local revenues:
There will be no effect on state and local revenues.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: The elimination from this regulation of definitions and
adding those definitions to a separate regulation will add a degree of
simplification and uniformity to the matter of common usage defini-
tions.

(5) identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There is
no conflict, overtapping, or duplication of any statute, administrative
regulation or government policy.

(a) Necessity of proposed regulation if in conflict: There is no
conflict.

(b If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: There is no
conflict.

(6) Any additional information or comments: This amended
regulation could be considered a housekeeping procedure. It merely
eliminates common usage definitions which are being added to a
separate regulation. '

Tiering: Was tiering applied? No. The concept of tiering is not
applicable to the provisions of this regulation. See (6) above.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(Proposed Amendment) .

11 KAR 12:060. Cancellation and payment of refund.

RELATES TO: KRS 164A.325(5) [(6}], 164A.345

STATUTORY AUTHORITY: KRS 164A.325(9) [(16)]

NECESSITY AND FUNCTION: KRS 164A.345(1) provides, in
pertinent part, that any participant may cance!l a participation
agreement at will and spacifies the amount of refund the participant
is entitled to at various stages. That statute authorizes an administra-
tive fee to be charged by the trust. This regulation is necessary to
establish the procedures for cancellation and refund and to specify
the administrative fee.

Section 1. Definitions. {gHeeeun&—sha%Ldenete—%he-aeeeﬁﬂHﬂ

48)] "Hardship” or "emergency” shall mean those circumstances
and conditions of a sudden nature, including catastrophic iliness,
which deprive the participant or his dependent from the basic

necessities or comforts of life

,.--.-.

or proper health care.

Saction 2. Cancellation. (1) A participant may at any time cancel
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a participation agreement, without cause, by submitting to the
program administrator a notice to terminate the participation agree-
ment.

(2) Except as provided in KRS 164A.345(2) or subsection (3) of
this section, an administrative refund fee shall be deducted from the
account balance refunded to the participant. The administrative fes
shall be the lesser amount of two (2) percent of the total balance in
the participant's account or twenty-five (25) dollars. The amount to be
refunded pursuant to KRS 164A.345, less the administrative fee, shall
be mailed or otherwise sent to the participant within sixty (60) days
after receipt by the program administrator of notice to terminate the
participation agreement.

{8) Hardship or emergency. If a participant terminates or cancels
the participation agreement under conditions of hardship or emergen-
cy, then the program administrator shall immediately refund money
from the account in accordance with KRS 164A.345(1), without
deduction of an administrative refund fee. The participant shall submit
verifiable evidence of the hardship to the program administrator
simultaneous with submission of the notice to terminate the participa-
tion agreement.

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 15, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.S. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing
by August 22, 1992, five days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is received by
that date, the hearing may be canceled. This hearing is open to the
public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written notification of intent to attend the public
hearing or written comments on the proposed administrative regula-
tion to: Mr. Paul P. Borden, Executive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S. 127 South, Suite 102,
Frankfort, Kentucky 40601,

REGULATORY IMPACT ANALYSIS

Agency Contact: Paul P. Borden

{1) Type and number of entities affected: There is no significant
effect on any entities. This amended regulation merely eliminates

definitions common to multiple regulations, which definitions are being
added to a separate regulation.

(a) Direct and indirect costs or savings to those affected; There
are no costs or savings attributed to this amendsd regulation, it
gliminates definitions which are being added to a separate regulation.

1. First year: See (a) above.

2. Continuing costs or savings: See (a) above,

3. Additional factors increasing or decreasing costs (note any
effects upon competition): See (a) above.

{b) Reporting and paperwork requirements: The proposed
amendments to the regulation, impose no new paperwork or reporting
requirements.

(2) Effects on the promulgating administrative body: The amend-
ments to the regulation will have no significant effect on the promul-
gating body. It merely eliminates definitions in common usage by the
Kentucky Educational Savings Plan Trust, which definitions are being
added to a separate regulation.

(a) Direct and indirect costs or savings: There are no savings or
costs,

1. First year: See (2) above.

2. Continuing costs or savings: See (2) above.

3. Additional factors increasing or decreasing costs: See (2)
above.

(b) Reporting and paperwork requirements: The amended

regulation will create no reporting or paperwork requirements.

(3) Assessment of anticipated effect on state and local revenues:
There will be no effect on state and local revenues,

(4) Assessment of alternative methods; reasons why alternatives
were rejected: There are no viable alternatives. The efimination from
this regulation of definitions and adding those definitions to a separate
regulation will add a degree of simplification and uniformity to the
matter of common usage definitions.

{5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There is
no confiict, overlapping, or duplication of any statute, administrative
regulation or government policy.

(a) Necessity of proposed regulation if in conflict: There is no
conflict.

(b) It in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: There is no
conflict,

{6) Any additional information or comments: This amended
regulation could be considered a housekeeping procedure. It merely
eliminates common usage definitions which are being added to a
separate regulation,

Tiering: Was tiering applied? No. The concept of tiering is not
applicable to the provisions of this regulation. See (6) above.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(Proposed Amendment)

11 KAR 12:070. Benefits payable from the Kentucky educa-
tional savings plan trust program fund.

RELATES TO: KRS 164A.310(8), 164A.330(5), 164A.335(1) [(3}]

STATUTORY AUTHORITY: KRS 164A.325(9) [(+6)]

NECESSITY AND FUNCTION: KRS 164A.310(8), 164A.335(5)
and 164A.335(1) [{3)] establishes the statutory framework for payment
of benefits to an institution from the program fund. This regulation is
necessary to establish the maximum benefits payable in any
academic period, the duration of the payments, the payment of
benefits for a baneficiary residing off campus and the notice provi-
sions in the event of a refund of the payments for nonuse or unused
benefits from the program fund.

Section 1. Definitions. [(h—Asademic—period"shall-mean,—as
“ . ol . . . ! .

7

o rto or-an—eay on

; X eduoation]
(1) (3] "Academic year" shall mean the period beginning July 1

and ending June 30 of the following year.

- o
(2} [®] "Higher education costs" (as defined in KRS
164A.305(7))

164A-305(8))]

(3) {8)] "Investment income" shall mean the earnings from the
investments in the program fund.

o) Hetios—to
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Section 2. Distribution of Benefits. (1) Upon submission of a
notice to use trust benefits, the participant shall specify the level of
benefits to be paid. The participant may elect distribution of an
allotment of the account balance, calculated by dividing the account
balance by the number of academic periods in the beneficiary's
pragram of study, or a higher amount, which shall not exceed the
beneficiary's higher education costs for each academic period. The
participant may adjust the level of benefits paid in any .academic
period by notifying the program administrator in writing. '

(2) Distribution of benefits shall begin within sixty (60) days after
receipt by the program administrator of a notice to use trust benefits
and shall continue throughout the beneficiary’s period of enroliment
at an institution of higher education, or until the account balance has
been exhausted, whichever occurs first.

(8) In the event a participant transfers ownership rights pursuant
to KRS Chapter 385, Uniform Transfers to Minors Act, notwithstand-
ing KRS 385.202(1), which_mandates the transfer of custodial
property to the minor upon attainment of age eighteen (18), the
property shall be distributed for postsecondary educational purposes
in accordance with the terms of the participation agreement during
each academic period of the beneficiary’s educational program.

(4) [63)] Except as provided in Section 3 of this regulation, each
distribution of benefits shall be paid directly to the beneficiary’s
institution of higher education.

Section 3. Beneficiary Residing Off Campus. if a beneficiary
resides off campus, then the program administrator shall pay to the
beneficiary, in addition to the amounts paid to the institution, an
amount equal to the cost of lodging and meal ticket for an academic
period as established by said institution for on-campus students.
However, the amounts paid to the institution and the beneficiary shall
not exceed the amount payable in any academic period from the
program fund [ ] or exceed the higher
education costs for that institution. . '

Section 4. Nonenrollment. If a beneficiary does not enroll in an
institution of higher education by the first academic period of the
academic year that begins after the beneficiary attains the age of
eighteen (18), or if the beneficiary interrupts enroliment (other than
normal intersemester vacation periods), then the program administra-
tor shall refund the balance of payments and investment income
remaining in the account in accordance with KRS 164A.350, unless
the participant submits either a notice to delay benefits under the
participation agreement or a notice to use trust benefits.

Section 5. Unused Benefits. (1) During academic period. If a
beneficiary's higher education costs are less than the benefits due for
any academic period, then that portion of the unused benefits shall
accumulate to the beneficiary's account. The unused benefits plus the
beneficiary's entitlement in the program fund in any academic period
not exceeding the higher education costs may be paid to the
institution for the beneficiary in the next succeeding academic period.

(2) After graduation. If the beneficiary graduates from an
institution of higher education, and a balance in the beneficiary’s
account remains, then the program administrator shall pay the
balance of the payments and the investment income to the partici-
pantf-an roc-of-the-investn inceme-to-the-beneficiany].
The program administrator shall make the payment from the progra
fund within sixty (60) days from the date of the beneficiary’s gradua-
tion.

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 15, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.S. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing

by August 22, 1992, five days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is recsived by
that date, the hearing may be canceled. This hearing is open to the
public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written notification of intent to attend the public
hearing or written comments on the proposed administrative regula-
tion to: Mr. Paul P. Borden, Executive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S. 127 South, Suite 102,
Frankfort, Kentucky 40601. :

REGULATORY IMPACT ANALYSIS

Agency Contact: Pau! P. Borden

(1) Type and number of entities affected: Thus far, seven
participants have transferred ownership rights to minor beneficiaries
of the Kentucky Educational Savings Plan Trust. It is expected that
the number will increase. An undetermined, but ever increasing,
number of participants and bensficiaries of the Kentucky Educational
Savings Plan Trust. .

(a) Direct and indirect costs or savings to those affected: There
are no costs or savings to the parties affected. The amendment to the
regulation merely provides for the distribution of trust benefits during
a beneficiary’s enroliment period. In the event a participant transfers
ownership rights to a minor, then, notwithstanding the provision of
KRS Chapter 385, Uniform Transfers to Minors Act, the distribution
will oceur in installments over the periods of enroliment in accordance
with the participation agreement rather than a lump sum distribution
at age 18. ’

1. First year: See (1) and (a) above.

2. Continuing costs or savings: See (1) and (a) above.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): See (1) and (a) above.

(b) Reporting and paperwork requirements: Participants and
beneficiaries must submit a minimum of paperwork to apprise the
trust of enrollment periods and educational changes.

(2) Effects on the promulgating administrative bedy: Adoption of . )

this amended regulation has no significantimpact on the promulgating
administrative body.

(a) Direct and indirect costs or savings: None. The provisions of
this regulation affect no costs or savings changes.

1. First year: See (2) and (a) above.

2. Continuing costs or savings: See (2) and (a) above.

3. Additional factors increasing or decreasing costs: See (2) and
(a) above. -

(b) Reporting and paperwork requirements: A minimal amount of
paperwork would be necessitated by responding to inquiries by
participants and beneficiaries.

(3) Assessment of anticipated effect on state and local revenues:
Implementation of this regulation will have no effect on state or local -
revenues.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: There are no viable alternatives.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: Contrary
to the provisions of the Uniform Transfers to Minors Act, KRS Chapter
385, the regulation provides that assets accumulated for the benefit
of a minor shall, upon attainment of the ages of 18 by the minor be
distributed for educational purposes in accordance with the terms of
the participation agreement.

(a) Necessity of proposed regulation if in conflict: The regulation
is necessary to ensure compliance and conformity with the provisions
of the enabling statute, KRS 164A.325(9).

{b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: KRS 164A.350
was amended by HB 610 in the 1992 regular session of the General
Assembly to provide for distribution of benefits in accordance with
regulations and the terms of the participation agreement notwithstand-
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ing KRS 385.202(1). This regutation is being amended to recognize
that change.

(6) Any additional information or comments: This amended
regulation also eliminates a number of definitions which are being
incorporated in another regulation, and it recognizes another statutory
change, amending KRS 164A.350, that provides for return of unused
funds to the participant following graduation of the beneficiary.

Tiering: Was tiering applied? No. The concept of tiering is not
applicable to the provisions of this regulation. All parties impacted by
the provision of this regulation are afforded equal and equitable
considerations.

KENTUCKY HIGHER EDUCATION
ASSISTANCE AUTHORITY
(Proposed Amendment)

11 KAR 12:090. Transfer of ownership of Kentucky education-
al savings plan trust program fund.

RELATES TO: KRS 164A.350(6), Chapter 385

STATUTORY AUTHORITY: KRS 164A.325(9) [(+6Y]

NECESSITY AND FUNCTION: KRS 164A.350 states that the
participant retains ownership of the principal amount of payments to
the program fund, and that the trust retains ownership of the
investment income until distributions are mads. KRS 164A.300
through 164A.380 provids to the participant reversionary rights in the
investment income in the event of termination, and confer upon the
participant various powers to terminate the participation agreement,
substitute beneficiaries, and delay distribution of benefits. Nothing in
the foregoing statutes prohibits a participant from transferring these
rights and ownership and reversionary interests to another eligible
participant or to a minor beneficiary under the Uniform Transfers to
Minors Act. Furthermore, nothing in the foregoing statutes precludes
a beneficiary from also being a participant. This regulation permits
such a transfer and sets forth the procedures to facilitate a transfer
under the Uniform Transfers to Minors Act.

[Sest _Definitions. “Bonefisian® Jofined—in—KRS
{2}-"Benefits™{as-dofined-in-KRS-164A-306(4)):

" "

Section 1. [2] General Rule. A participant may assign ownership
interest in payments to another eligible participant at any time. An
assignment of ownership shall only be effective to transfer ownership
interest in the trust if the assignment;

(1) Is to another individual who qualifies as eligible pursuant to 11
KAR 12:030;

(2) Is irrevocable;

(3) Transfers all ownership, reversionary rights, and powers of
appointment (i.e., power to substitute beneficiaries) and to direct the
distribution of benefits; and

{4) Is in writing and submitted to the program administrator.

Section 2. [3:] Subject to Section 2 of this regulation and in
accordance with KRS Chapter 385, a participant, eighteen (18) years
old or older, may make a gift of the ownership interest in the program
fund to a minor beneficiary by designating in the assignment that the
transfer is to a qualified [the-trust-as] custodian for the beneficiary.

Section 3. {4:] Upon receipt of a valid assignment of ownership,
the assignee shall be considered the participant for all purposes of
KRS 164A.300 through 164A.380, regardless of the source of

subsequent payments.

WAYNE STRATTON, Chairman

APPROVED BY AGENCY: June 30, 1992

FILED WITH LRC: July 15, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Thursday, August 27, 1992 at 9 a.m. at
1050 U.8. 127 South, Suite 102, Frankfort, Kentucky. Individuals
interested in attending this hearing shall notify this agency in writing
by August 22, 1992, five days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is received by
that date, the hearing may be canceled. This hearing is open to the_
public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written notification of intent to attend the public
hearing or written comments on the proposed administrative regula-
tion to: Mr. Paul P. Borden, Executive Director, Kentucky Higher
Education Assistance Authority, 1050 U.S, 127 South, Suite 102,
Frankfort, Kentucky 40601,

REGULATORY IMPACT ANALYSIS

Agency Contact: Paul P. Borden

(1) Type and number of entities affected: Thers is no significant
effect on any entities. This amended regulation merely eliminates
definitions common to multiple regulations, which definitions are being
added to a separate regulation.

(a) Direct and indirect costs or savings to those affected: There
are no costs or savings attributed to this amended regulation. It
eliminates definitions which are baing added to a separate regulation,

1. First year: See (a) above.

2. Continuing costs or savings: See (a) above.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): See (a) above.

(b) Reporting and paperwork requirements: The proposed
amendments to the regulation impose no new papsrwork or reporting
requirements,

(2) Effects on the promulgating administrative body: The amend-
ments to the regulation will have no significant effect on the promul-
gating body. It merely eliminates definitions in common usage by the
Kentucky Educational Savings Plan Trust, which definitions are being
added to a separate regulation.

(a) Direct and indirect costs or savings: There are no savings or
costs.

1. First year: See (2) above.

2. Continuing costs or savings: See (2) above.

3. Additional factors increasing or decreasing costs: See (2
above.

(b) Reporting and paperwork requirements: The amended
regulation will create no new reporting or paperwork requirements,

(3) Assessment of anticipated effect on state and local revenues:
There will be no effect on state and local revenues.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: The elimination from this regulation of definitions and
adding those definitions to a separate regufation will add a degree of
simplification and uniformity to the matter of common usage defini-
tions.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There is
no conflict, overlapping, or duplication of any statute, administrative
regulation or government policy.

(a) Necessity of proposed regulation if in conflict: There is no
conflict.

(b) If in confiict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: There is no
conflict,

{6) Any additional information or comments: This amended
regulation could be considered a housekeeping procedure. It merely
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eliminates common usage definitions which are being added to a
separate regulation.

Tiering: Was tiering applied? No. The concept of tiering is not
applicable to amendment of this regulation to delete definitions. See
(6) above. )

GENERAL GOVERNMENT CABINET
‘ Board of Pharmacy
(Proposed Amendment)

201 KAR 2:010. Schools approved by the board.

RELATES TO: KRS 315.050

STATUTORY AUTHORITY: KRS 315.050, 315.191(1)

NECESSITY AND FUNCTION: The Kentucky Board of Pharmacy
is directed by KRS 315.050(1) to approve the schools or colleges of
pharmacy whose curricula or course of studies are acceptable. This
regulation is to assure that applicants for licensure are graduates of
acceptable and approved colleges or schools.

Section 1. Every applicant for licensure as a pharmacist, other
than graduates of foreign colleges or schools of pharmacy, shall have
graduated and received a degree in an accredited pharmacy degree
program which has been approved by the Board of Pharmacy.
Approved programs shall be those programs whose standards are
equivalent to the minimum standards required by the American
Council on Pharmaceutical Education for the accreditation of such
programs. The American Council on Pharmaceutical Education,
"Accreditation Standards and Guidelines," 8th Edition, July, 1984,
effective January 1, 1985; and the American Council on Pharmaceuti-
cal Education, "Accredited Professional Programs of Colleges and
Schools of Pharmacy", July 1, 1891, are incorporated by reference.
A copy of the referenced material may be reviewed at or obtained
from the Kentucky Board of Pharmacy, 1228 U.S. 127 South,
Frankfort, Kentucky 40601, between the hours of 8 am. and 4:30
p.m., Monday through Friday.

Section 2. Each applicant for licensure as a pharmacist who shall
have graduated and received a degree in a foreign pharmacy degree
program shall be deemed to be a graduate of a pharmacy degree

rogram which has been approved by the Board of Pharmacy if the
have obtained a Foreign Pharmacy Graduate Examination Committee
Certificate through the Foreign Pharmacy Graduate Examination
Committee Certification Program which is _administered by the
National Association of Boards of Pharmacy Foundation.

TOM HOUCHENS, President
APPROVED BY AGENCY: July 8, 1992
FILED WITH LRC: July 9, 1982 at 11 am.

PUBLIC HEARING: A public hearing on this proposed amend-

ment to administrative regulation shall be held on August 26, 1991 at
10 a.m. at the Kentucky Board of Pharmacy, 1228 U.S. 127 South,
Frankfort, Kentucky. Individuals interested in attending this hearing
shall notify this agency in writing by August 21, 1992, five days prior
to hearing, of their intent to attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
The hearing is open to the public. Any person who attends will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made unless
a written request for a transcript is made. If you do not wish to attend
the public hearing, you may submit written comments on the
proposed administrative regulation. Send written notification of intent
to attend the public hearing or written comments on the proposed
administrative regulation to: Richard Ross, Executive Director,
Kentucky Board of Pharmacy, 1228 U.S. 127 South, Frankfort,
Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Richard L. Ross

(1) Type and number of entities affected: Have had inquiries from
approximately ten to twenty foreign pharmacy graduates per year.

(a) Direct and indirect costs or savings to those affected: No
added costs or savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

(b) Reporting and paperwork requirements: No added paperwork

‘required.

(2) Effects on the promulgating administrative body: Have had
inquiries from approximately ten to twenty foreign pharmacy gradu-
ates per year.

(a) Direct and indirect costs or savings: No added costs or
savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

{b) Reporting and paperwork requirements: No added paperwork
required.

(3) Assessment of anticipated effect on state and local revenues:
No effect on state or local revenues.

(4) Assessment of aiternative methods; reasons why alternatives
were rejected: Allows foreign graduates option to sit for pharmacy
board examinations.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: None

(a) Necessity of proposed regulation if in conflict:

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments:

TIERING: Was tiering applied? No. N/A

GENERAL GOVERNMENT CABINET
Board of Pharmacy
(Proposed Amendment)

201 KAR 2:020. Examinations.

RELATES TO: KRS Chapter 315

STATUTORY AUTHORITY: KRS 315.050(2), 315.191(1), (2), (4)

NECESSITY AND FUNCTION: The Kentucky Board of Pharmacy
is directed by KRS 315.191(4) to prescribe the time, place, method,
manner, scope and subjects of examination of applicants for license
to practice pharmacy in the Commonwealth. This regulation will
establish continued fair and impartial examinations.

Section 1. No license to practice pharmacy, other than one issued
by reciprocity, shall be issued except upon the successful passage of
an examination prescribed by the Kentucky Board of Pharmacy.

Section 2. All examinations held by the Kentucky Board of
Pharmacy shall be conducted at such locations within the state as
may be designated by the board and shall be held at least twice
annually. Detailed information as to the time and place of examina-
tions may be procured from the executive director of the board.

Saction 3. Examinations shall be adequate to test the knowledge,
education and competency of applicants and shall consist of three (3)
tests: the National Association of Boards of Pharmacy Licensure
Examination, an operative/practical examination, and jurisprudence.

Section 4. No person shall be deemed to have successfully
passed an examination conducted by the Kentucky Board of Pharma-
cy unless he obtains the following scores:

(1) At least seventy-five (75) on the basis of the National
Association of Boards of Pharmacy Licensure Examination in order
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to meet the requirements of Article Il, Section 4, (A)(3), of the
National Association of Boards of Pharmacy Bylaws. The opera-
tive/practical and jurisprudence grades shall not be used in computing
the National Association of Boards of Pharmacy Licensure Examina-
tion score;

(2) At least seventy-five (75) on any operative/practical examina-
tion;

(3) At least eighty (80) on jurisprudence.

Section 5. If an applicant fails to obtain the necessary scores in
any of the three (3) tests described in Section 3 of this regulation, he
may upon proper application retake such tests upon the payment of
the fee set forth in 201 KAR 2:050 |
plus any direct costs for test materials and supplies. If subsequent
reexamination is required, an additional fee equal to the original
examination fee must be submitted. An applicant for reexamination
must sit for such examination within one (1) year from the date he
first fails the examination.

Section 6. All results of examinations shall be preserved. The
questions shall be prepared or approved by the board. Written
examinations shall be conducted in such manner that the results shall
be entirely fair and impartial, the applicant being known only by
numbers so that no examiner or member of the board may identify
the paper of the applicant until after the examiners certify the results.

‘Section 7. An examination fee shall not be refunded after an

application has been accepted by the board.

TOM HOUCHENS, President

APPROVED BY AGENCY: July 8, 1992

FILED WITH LRC: July 9, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this proposed amend-
ment to administrative regulation shall be held on August 26, 1991 ‘at
10 a.m. at the Kentucky Board of Pharmacy, 1228 U.S. 127 South,
Frankfort, Kentucky. Individuals interested in attending this hearing
shall notify this agency in writing by August 21, 1992, five days prior
to hearing, of their intent te attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
The hearing is open to the public. Any person who attends will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made unless
a written request for a transcript is made. If you do not wish to attend
the public hearing, you may submit written comments on the
proposed administrative regulation. Send written notification of intent
to attend the public hearing or written comments on the proposed
administrative regulation to: Richard Ross, Executive Director,
Kentucky Board of Pharmacy, 1228 U.S. 127 South, Frankfort,
Kentucky 40601,

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Richard L. Ross

(1) Type and number of entities affected: The fees are being
deleted from this regulation and moved to 201 KAR 2:050.

(a) Direct and indirect costs or savings to those affected:

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

{b) Reporting and paperwork requirements: No change affected
by this amendment.

(2) Effects on the promulgating administrative body: The fees are
being delsted from this regulation and moved to 201 KAR 2:050.

(a) Direét and indirect costs or savings:

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

(b) Reporting and paperwork requirements: No change affected
by this amendment,

(3) Assessment of anticipated effect on state and local revenues:

The fees are being deleted from this regulation and moved to 201
KAR 2:050.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: N/A

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There is
no conflict.

(a) Necessity of proposed regulation if in conflict:

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments:

TIERING: Was tiering applied? No. N/A

GENERAL GOVERNMENT CABINET
Board of Pharmacy
(Proposed Amendment)

201 KAR 2:050. Licenses and permits; fees.

RELATES TO: KRS Chapter 315

STATUTORY AUTHORITY: KRS 315.035, 315.050, 315.060,
315.110(1), (2), 315.191(2), 315.195, 315.210

NECESSITY AND FUNCTION: This regulation is to provide
reasonable fees for this agency to perform all the functions for which
it is responsible and to operate within its budgst. All monies are held
in a trust and agency fund to the credit of the board.

Section 1. The following fees shall be paid in connection with
pharmacist examinations and licenses, pharmacy permits, intern
certificates and the issuance and renswal of licenses and permits:

(1) Application for a registered pharmacist license by examination
including a license issued as a result thereof but does not include any
direct costs for test materials and supplies - $150 [460].

(2) Retake examination as described in 201 KAR 2:020 - $100.

(3) (3] Application for a registered pharmacist license by
reciprocity including license issued as a result thereof - $250 [450).

(4) [{3)] Certifying the grades of a licentiate of Kentucky to the
licensing agency of another state - $10 [3].

{5) [¢4)] Annual renewal of a pharmacist license - $70 [&0].

(6) [¢6}] Delinquent renewal penalty for a pharmacist license - $70

{69].
{7) [¢8)] Annual renswal of an inactive pharmacist license - $10.
(8} [(#] Pharmacy intern certificate valid four (4) years - $25.
{9) [(8}]Duplicate pharmacist license certificate - $20.

(10) [8)} Application for a permit to operate a pharmacy - $100.
(11) [646}] Renewal of a permit to operate a pharmacy - $100
[#6].
(12} [¢13] Delinquent renewal penalty for a permit to operate a
pharmacy - $75 [66].

{3 [{—%DTChange of location or changse of ownership of a

" pharmacy permit - $75 [56].

(14) Application fqg a permit to operate as a drug wholesaler or
manufacturer - $100. :

(15) Renewal of a permit to operate as a drug wholesaler or
manufacturer - $100.

TOM HOUCHENS, President

APPROVED BY AGENCY: July 8, 1992

FILED WITH LRC: July 9, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this proposed amend-
ment to administrative regulation shall be held on August 26, 1991 at
10 a.m. at the Kentucky Board of Pharmacy, 1228 U.S. 127 South,
Frankfort, Kentucky. Individuals interested in attending this hearing
shall notify this agency in writing by August 21, 1992, five days prior
to hearing, of their intent to attend. If no nofification of intent to attend
the hearing is received by that date, the hearing may be cancelied.
The hearing is open to the public. Any person who attends will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made unless
a written request for a transcript is made. I you do not wish to attend
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the public hearing, you may submit written comments on the
proposed administrative regulation. Send written notification of intent
to attend the public hearing or written comments on the proposed
administrative regulation to: Richard Ross, Executive Director,
Kentucky Board of Pharmacy, 1228 U.S. 127 South, Frankfort,
Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Richard L. Ross

(1) Type and number of entities affected: Pharmacist applicants -
195; pharmacist renewals - 430; pharmacy renewals - 1200;
pharmacy changes - §3; wholesalers/manufacturers - 50.

(a) Direct and indirect costs or savings to those affected:
$138,000 cost increase.

1. First year. Same

2. Continuing costs or savings: Same

3. Additional factors increasing or decreasing costs (note any
effects upon competition): Fees have remained unchanged since
1983.

{b) Reporting and paperwork requirements: No change.

(2) Effects on the promulgating administrative body: increase in
revenue of $133,000 to maintain equilibrium in the budget.

(a) Direct and indirect costs or savings:

1. First year: Same

2. Continuing costs or savings: Same

3. Additional factors increasing or decreasing costs: Cost of
goods and services to agency in performance of its duties has
steadily increased.

(b) Reporting and paperwork reguirements: None

(3) Assessment of anticipated effect on state and local revenues:
Agency revenues will more approximate its expenses.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: None available; agency is solely supported by its fees.

(5) Identify any statute, administrative regulation or govemment
policy which may be in conflict, overlapping, or duplication: There is
no conflict.

(a) Necessity of proposed regulation if in conflict:

(b} If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments:

TIERING: Was tiering applied? No. N/A. The fees are adjusted to

‘the maximums allowed by statutes in order that the agency may

function on sound financial basis.

GENERAL GOVERNMENT CABINET
Board of Pharmacy
(Proposed Amendment)

201 KAR 2:105. Licensing and drug distribution requirements
for drug manufacturers and wholesalers.

RELATES TO: KRS Chapter 315

STATUTORY AUTHORITY: KRS 315.010, 315.036, 315.191(1)

NECESSITY AND FUNCTION: To establish uniform procedures
and fees for the registration of all drug manufacturers and wholesalers
and to implement the provisions of the Federal Prescription Drug
Marketing Act of 1987, 21 USC § 321 et seq., 21 CFR 205.1 through
205.50; and to effect the federal act's requirement to license anyone
in the wholesale distribution of prescription drugs. This applies to any
person, partnership, corporation or other entity engaging in the
wholesale distribution of prescription drugs within the Commonwaealth.

Section 1. Definitions. (1) "Wholesale drug distributor” is defined
by KRS 315.010{12), and excludes a common carrier or individual
retained solely to transport prescription drugs and the lawful distribu-
tion of prescription drug samples by manufacturers or their represen-
tatives.

(2) "Wholesale drug distribution” means the distribution of legend
drugs to persons other than consumers or patients, but shall not

include the sale, purchase, or trade of a legend drug, or offer of
same:

(a) By a charitable organization as described in Section 501(c)(3)
of the U.S. Internal Revenue Code of 1954 to a nonprofit affiliate of
the organization to the extent permitted by law;

(b) By hospitals or other health-care entities under common
control;

(¢} To alleviate emergency medical necessity or temporary
shortage between pharmacies;

(d) By a pharmacist dispensing pursuant to a valid prescription
order;

(e) By intracompany sales;

{f) By blood banks.

(3) "Manufacturer means anyone engaged in the commercial
production, preparation, propagation, compounding, conversion or
processing of a drug, either directly or indirectly, by extraction from
substances of natural origin or independently by means of chemical
synthesis, or both, and includes any packaging or repackaging or a
drug or the labeling or relabeling of its container.

(4) "Prescription drug” means any human drug or medicinal gas
required by federal law or regulation to be dispensed only by a
prescription, including finished dosage forms and active ingredients
subject to Section 503(b) [(6}] of the Federal Food, Drug, and
Cosmetic Act.

(5) "Drug sample” means a unit of a prescription drug that is not
intended to be sold and is intended to promote the sale of the drug.

(6) "Blood” means whole blood collected from a single donor and
processed either for transfusion or further manufacturing.

{7) "Blood component” means that part of blood separated by
physical or mechanical means. :

Saction 2. Requirements. (1) License shall be acquired pursuant
to KRS 315.036.

(2) A separate license shall be required for each facility within the
Commonwealth regardless of whether joint.ownership or control
exists.

(3) An agent or employee of a licenses need not seek licensure
under this section when the agent or employes is acting in the usual
course of business or employment.

(4) A license shall not be issued or renewed unless the applicant
demonstrates or continues to demonstrate acceptable operational
procedures, including, but not limited to:

(a) Adequate maintenance and storage conditions to ensure
proper lighting, ventilation, temperature and humidity control,
sanitation, space, and security as deemed appropriate by the
Kentucky Board-of Pharmacy or as per label requirements or official
United States Pharmacopeia (USP) compendium requirements.
Appropriate manual, slectromechanical or electronic temperature and
humidity recording equipment, devices, or logs shall be utilized to
document proper storage of prescription drugs;

(b) Physical separation and guarantine of deteriorated, damaged,
outdated, misbranded, adulterated or otherwise recalled merchandise
until they are destroyed or retumed;

(¢) Providing accurate and precise records of all goods shipped
or received including source or recipient, date, quantity, itemized
description, and any other information pertinent to the transaction.

(d) All applicants for licensure as controlled substances wholesale
drug distributors shall be registered with the state controlied sub-
stance authority, and with the U.S. Drug Enforcement Administration
and comply with all DEA regulations.

(5) The Kentucky Board of Pharmacy may choose to adopt
regulations to include out-of-state distributors or may reciprocally
accept in lieu thereof licensure valid by a comparable authority
equally recognizing Kentucky's requirements.

Section 3. Qualifications for License. (1) The minimum qualifica-
tions shall include:

(a) The Kentucky Board of Pharmacy shall consider, at a
minimum, the following factors in reviewing the qualifications of
persons who engage in wholesale distribution of prescription drugs
within the Commonwealth:
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1. Any convictions of the applicant under any federal, state, or
local laws relating to drug samples, wholesale or retail drug distribu-
tion of controlled substances;

2. Any felony convictions of the applicant under federal, state, or
local laws;

3. The applicant's past experience in the manufacture or
distribution of prescription drugs, including controlled substances;

4. The furnishing by the applicant of false or fraudulent material
in any application made in connection with drug manufacturing or
distribution;

5. Suspension or revocation by federal, state, or local government
of any license currently or previously held by the applicant for the
manufacture or distribution pf any drugs, including controlled
substances;

6. Compliance with hcensmg requirements under previously
granted licenses, if any;

7. Compliance with requirements to maintain or make available
to the Kentucky Board of Pharmacy or to federal, state, or local law
enforcement officials those records required under this section; and

8. Any other factors or qualifications the Kentucky Board of
Pharmacy considers relevant to and consistent with the public health
and safety.

(b) The Kentucky Board of Pharmacy shall have the right to deny
a license to an apphcant if it determines that the granting of such a
license would not be in the public interest based on health and safety
considerations.

(2) No license shall be issued pursuant to this regulation unless
the applicant has furished proof satisfactory to the Board of
Pharmacy:

(a) That the applicant is in compliance with all applicable federal
and state laws and regulations relating to drugs; and

{b) That the applicant is equipped as to land, buildings, and
security to properly carry on the business described in his application.

(3) A duly licensed manufacturer or wholasaler may sell or
distribute federal legend drugs only to the following [persens):

" (a) A currently licensed manufacturer;

(b) A currently licensed wholesaler;

{c) A currently licensed pharmacy;

(d) A currently licensed practitioner;

{e) A currently licensed hospital, but only for use by or in that
hospital;

{f) A person in charge of a laboratory, but only for use in that
laboratory for scientific and medical research purposes.

(4) A license issued pursuant to this regulation may be suspend-
ed or revoked for cause.

Section 4. License Fees; Renewals. (1) Applications for a license
shall be submitted to the Board of Pharmacy on "Application for a
License to Operate as a Drug Wholesaler or Manufacturer (KBP W/M
9:92 [a:02})"
obtained, inspected, or copied at the Board of Pharmacy, 1228 U.S.
127 South, Frankfort, Kentucky 40601, Monday through Friday, 8 a.m.
to 4:30 p.m.

(2) An apphcatlon shall be aocompamed by the [an] annual fee
set forth in 201 KAR 2:050 Je .

(3) All licenses shall:

(a) Expire on September 30 following date of issuance; and

{b) Be renewable annually thereafter upon proper application
accompanied by the renewal fee set forth in 201 KAR 2:050 [ef

seventy-five-{(#B)-dellars] and shall be nontransferable.

Section 5. Standards. (1) Facilities. All buildings in which legend
drugs are wholesaled, repackaged, stored, held, sold, offered for sale,
exposed for sale, or kept for sale shall be of suitable size, construc-
tion, and location to facilitate cleaning, maintenance, and proper
operations. Buildings shall meet all applicable federal, state, and local
standards. The facility shall have a quarantine area for storage of

This form is incorporated by reference. it may be-

(2) Security.

(a) All wholesale drug distribution centers shall be equrpped with
an alarm system to detact entry after hours.

(b) Wholesale drug distributors shall ensure that access from
outside their premises is well-controlied and reduced to a minimum.
This includes, but is not limited to, the installation of adequate lighting
at the outside perimeter of the premises.

(c) Internal security policies shall be developed to provide
reasonable protection against theft and diversion by limiting access
to areas where legend drugs are held to authorized personnel. These
policies shall provide protection against tampering with computers or
electronic records [theft-and-erimes).

(d) Licensees shall employ adequate personnel with the education
and experience necessary to safely and lawfully engage in the
wholesale distribution of prescription drugs.

(e) Lists of officers, directors, managers and other persons in
charge of distribution, storage, and handling of prescription drugs,
including a description of their duties and summary of their qualifica-
tions, shall be maintained for purpose of review.

(3) Recordkeeping.

{a) Inventories and other records of transactions regarding the
receipt and disposition of legend drugs shall be maintained and
readily [made] available for inspection or photocopying by authorized
aw_enforcement officials [inspesters] for a period of two (2) years
ollowing disposition of the drugs. These records shall include:

1. The source of the drugs, including the name and principal
address of the seller or transferor, and the address of the location
from which the drugs were shipped;

2. The identity and quantity of the drugs recsived and distributed
or disposed of; and

3. The dates of receipt and distribution or other distribution of the
drugs.

{b) Records described in this section that are kept at the
inspection site or that can be immediately retrieved by computer or
other electronic means shall be readily available for authorized
inspaction during the retention period. Records kept at a central
location apart from the inspection site and not electronically retriev-
able shall be made available for inspection within two (2) working
days of a request by an authorized official of a federal, state, or local
taw enforcement agency.

(4) Written policies and procedures.

(a) Wholesale drug distributors shall establish, maintain, and
adhere to written policies and procedures, which shall be followed for
the receipt, security, storage, inventory, and distribution of prescription
drugs, including policies and procedures for |dent|fy|ng, reoordmg, and
reporting losses or thefts and |
procedures] to assure that the wholesale drug distributor prepares for,
protects against, and handles crisis situations that affect the security
or operation of the facility. Such crises shall include fires, floods, or
other natural disasters, and situations of local, state, or national
emergency.

{b) There shall be writien pohctes and procedures for managing
and corracting all errors or inaccuracies in inventories.

(c) There shall be written policies and procedures to assure that
any outdated stock or any stock with an expiration date that, in the
wholesale drug distributor's view, does not allow sufficient time for
repacking or resale shall be segregated from other stock and shall be
prepared for return‘to the manufacturer or otherwise destroyed, and
this shall be documented.

(d) There shall be written policies and procedures by which the
wholesaler drug distributor exercises contro! over the shipping and
receiving of all stock within the operation.

(5) Returned, damaged, and outdated prescription drugs [geeds].
A wholesale operation shall maintain and follow a written procedure
to assure the proper handling and disposal of retumed goods. When
conditions under which a prescription drug has been returned cast
doubt on the drug’s safety, identity, strength, quality, or purity, then

prescription drugs that are outdated, damaged, deteriorated, mis-

the drug shall be destroyed, or returned to the supplier, unless

branded, or adulterated, or that are in immediate or sealed secondary

examination, testing, or other investigation proves that the drug meets

containers that have been opened. A facility shall not be located in a
residence.

appropriate standards of safety, identity, strength, quality, and purity.
In determining whether the conditions under which a drug has been
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returned cast doubt on the drug’s safety, identity, strength, quality, or

purity, the wholesale drug distributor_shall consider, among other
things, the conditions under which the drug has been held, stored, or
shipped before or during its return and the condition of the drug and
its container, carton, or labeling, as a result of storage or shipping.

(6) Handiing recalls. A wholesale operation shall maintain and
follow written policy for handling recalls and withdrawals of products.
The policy shalt cover all recalls and withdrawals of drug products
due to: '

(a) Any voluntary action on the part of the manufacturer;

{b) The direction of the Food and Drug Administration, or any
other federal, state, or local government agency; and

(c) Replacement of existing merchandise with an improved
product or new package design. -

(7)(a) Visual examination of all materials received or shipped to
guarantee product identity and to reasonably guard against accep-
tance or delivery of damaged, contaminated, tampered, or otherwise
unfit stock shall be adequately effected.

(b) Procedures for distribution of approved stock shall provide for
a rotation whereby the oldest inventory is distributed first.

(c) Wholesale drug distributors shall be subject to the provisions
of any applicable federal, state, or local laws or regulations that relate
to prescription drug product salvaging or reprocessing, including
Chapter 21, Parts 207, 210, and 211 of the Code of Federal Regula-
tions.

Section 6. Inspection Powers of the Kentucky Board of Pharmacy.
The Kentucky Board of Pharmacy shall promulgate regulations as
may be necessary to carry out the purpose and enforce the provi-
sions of this regulation. All regulations promulgated shall conform to
and not conflict with the wholesaler drug distribution guidelines
adopted by the U.S. Food and Drug Administration or any applicable
federal, state, or local laws and regulations and shall permit the
Kentucky Board of Pharmacy and authorized federal, state, and local
jaw enforcement officials to enter and inspect the premises and
delivery vehicles, purporting or appearing to be used by any manufac-
turer or wholesaler, and audit records and operational procedures at
reasonable times, in reasaonable fashion, to the extent authorized
by law.

Section 7. Violations. (1) A drug manufacturer or wholesaler shall
not distribute legend drugs directly to a consumer or a patient or
operate in a manner that endangers the public health.

(2) Viclation of any of these provisions shall be grounds for the
suspension or revocation of the license.

TOM HOUCHENS, President

APPROVED BY AGENCY: July 8, 1992

FILED WITH LRC: July 9, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this proposed amend-
ment to administrative regulation shall be held on August 26, 1991 at
10 a.m. at the Kentucky Board of Pharmacy, 1228 U.S. 127 South,
Frankfort, Kentucky.. Individuals -interested in attending this hearing
shall notify this agency in writing by August 21, 19982, five days prior
to hearing, of their intent to attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
The hearing is open to the public. Any person who attends will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made unless
a written request for a transcript is made. If you do not wish to attend
the public hearing, you may submit written comments on the
proposed administrative regulation. Send written notification of intent

to attend the public hearing or written comments on the proposed -

administrative regulation to: Richard Ross, Executive Director,
Kentucky Board of Pharmacy, 1228 U.S. 127 South, Frankfort,
Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Richard L. Ross
(1) Type and number of entities affected: The fees are being

deleted from this regulation and moved to 201 KAR 2:050. This
regulation is further amended to mirror image the federal act as is
required.

(a) Direct and indirect costs or savings to those affected:

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon compstition):

(b) Reporting and paperwork requirements: No change affected
by this amendment.

(2) Effects on the promulgating administrative body: The fees are
being deleted from this regulation and moved to 201 KAR 2:050. This
regulation is further amended to mirror image the federal act as is
required.

{a) Direct and indirect costs or savings:

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

(b) Reporting and paperwork requirements: No change affected
by this amendment.

(3) Assessment of anticipated effect on state and local revenues:
The fees are being deleted from this regulation and moved to 201
KAR 2:050. This regulation is further amended to mirror image the
federal act as is required.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: N/A

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There is
no conflict.

(a) Necessity of proposed regulation if in conflict:

{b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments:

TIERING: Was tiering applied? No. N/A

GENERAL GOVERNMENT CABINET
Board of Speech-Language Pathology and Audiology
(Proposed Amendment)

201 KAR 17:090. Continuing education requirements.

RELATES TO: KRS 334A.170

STATUTORY AUTHORITY: KRS 334A.080

NECESSITY AND FUNCTION: This regulation delineates the
requirements for continuing education and prescribes methods and
standards for the accreditation of continuing education courses.

Section 1. Continuing Education Hour [Unit] Defined; Accrual of
Continuing Education Hours [Units] Mandatory; Computation of
Accrual.[ ontinving-edusation-unit-{GEU)-shal-be-the asie-uni-0

astiviies—for-lisensure:] One (1) continuing education hour means
sixty (60) [CEU-is-defined-as—ten—+{10)] contact minutes [heurs] of
participating in continuing educational experiences. [Beginning—

i -] A minimum of fifteen (15) continuing
education hours shall [ore-anrd-five-tenths—{+5)-CEU's—must] be
accrued by each licensee during the licensure period for [Heensure]
renewal for the following year. The licensure period shall be January
1 through December 31 of each calendar year. All hours shall [units
raust] be in or related to the field of speech-language pathology or
audiology and in the specific area for which licensure is sought.
individuals who hold a license in both speech-tanguage pathology and
audiology will be required to complete a minimum of twenty-five (25)
continuing education hours [twe-and-five-tenths-{2:5)-GEU-s] during
the licensure period for [eensure] renewal for the following year.
These [+ } individuals shall {will] obtain continu-
ing education hours [GEU-eredit] in both areas of licensure.

Section 2. Methods of Acquiring Continuing Education Hours
[Units]. The following educational activities are examples of, but not
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limited to, methods of acquiring continuing education hours [units]
provided they are directly related to the professional growth and
development of speech-language pathologists and/or audiologists:

(1) Short courses, miniseminars, self-study programs or indepen-
dent studies, and teleconferences sponsored or approved by the
American Speech-Language-Hearing Association:

{2) Educational sessions of the Kentucky Speech-Language-
-Hearing Association state convention and/or regional conferences;
or 3] ‘

(3) The following types of educational activities may be submitted
to the board for approval provided they are directly related to the
fields of speech-language pathology and/or audiology:

(a) Educational "sessions provided within the licensee’s work
setting;

{b) College credit courses approved by and/or acceptable to the
board taken for credit or through official audit;

{c) Scientific and educational lectures, workshops or seminars;

(d) Scientific and educational lectures, workshops, or seminars
presented by the licensee: A maximum of two (2) continuing educa-

(2) [f6}] Pertains to subject matters which integrally relate to the
practice of spesch-language pathology and/or audiology; and

(3) [te}] Contributes to the professional competency of the
licensee; and

(4) [¢h] Is conducted by individuals who have education training,
or experience acceptable to the board,

Section 4. Responsibilities and Reporting Requirements of
Licensees. The ultimate responsibility for continuing education
activities rests with the individual. His responsibility is to identify his
own continuing education needs, to take the initiative in seeking
continuing professional education activities to meet these needs, and
to seek ways to integrate new knowledge, skills and attitudes. Each
licensee has specific responsibility to:

(1) [ta)] Select approved activities by which to earn continuing
education hours [CELXs);

(2) [t} Obtain from the board prior approval for continuing
education activities not accredited by the board;

(3) Maintain records of continuing education hours. Each licenses

tion_hours [ - ] may be credited for scientific and
educational lectures, workshops, or seminars presented by the
licensee. The two (2) hour [twe-tenths-{:2}-GEY] maximum credit for
presentations by the Ticensee will be applicable to only one (1)
licensee (speech-language pathology or audiology) for those
individuals who hold dual licensure.

4) Related continuing education subjects which are not specifical-
ly a part of the field of speech-language pathology or audiology may

shall maintain, for_a period of three (3) years, all documentation
verifying successful completion of continuing education hours. During
each licensure renewal period, up to fifteen (15) percent of all
licensees shall be required by the board to furnish documentation of
the completion of the appropriate number of continuing education
hours for a period not to exceed the current renewal period and the
two (2) years immediately preceding. Verification of continuing

be approved for up to two (2) continuing education hours if the board
belisves that the related areas serve to enhance the ficensee’s abil
to practice. The two (2) hour maximum credit for related areas of
study by the licensee shall be applicable to only one (1) license
speech-language pathology or audiology) for those individuals who
hold dual licensure.

Section 3. Procedures for Accreditation of Sponsors and Approval
of Continuing Education Activities. [H—)—Aﬂ—tﬂs%ﬂen——orga«maaem

T & gHar--ae g—t6—5

requested from the board by an institution, organization, agency, or
individual licensee who | } ieh]
desires approval of a continuing education activity prior to its
presentation. A licensee who desires to establish accreditation of
continuing education activity prior to attendance shall be received at
[epply-for-approvalte) the board no later than [aHeast] forty-five (45)
days in advance of the commencement of the activity, on a form
provided by the board, stating the type of learning activity, the subject
matter, the names and qualifications of the instructors, and the
number of continuing education hours offered. A continuing education
activity shall qualify [be-gualified] for approval if the board determines
that the activity being presented:
(1) lta)] Is an organized program of learning; and

education hours is not otherwise to be reported to the board:

4 [(d)-DeeameﬁHe—lhe—beam—de%aﬂs—e#—au-GEus_eamed,]
Doc{]?lnemation of attendance and participation in a continuing
education activity may be in the form of, but not limited to, official
documents such as transcripts, certificates, affidavits signed by
instructors, receipts for fees paid to the sponsor, or less formal
evidence such as written summaries of experiences that are not
otherwise formally or officially documented in any way. The type of
documentation required varies depending on the specific activity
submitted to the board for approval; and

{5) Fully comply with the provisions of this regulation. Failure to
comply shall constitute unprofessional conduct as set forth in KRS
334A.180 and may result in the refusal to renew, suspension, or
revocation of the license.

Section 5. Carry-over of Continuing Education Hours [Yrits
Prehibited]; One (1) year Exemption for Newly Licensed Persons. (1)
Continuing education hours eamed in excess of those required under
Section 1 of this regulation may [«rits-shal-ret] be carried over into
the immediately following licensure renewal period to the following
extent: [;]

{a) A licenses holding one (1) license may carry over five (5)
continuing education hours: or ;

(b) A licenses holding dual licensure may carry over eight (8)
continuing education hours.

(2) Those persons newly licensed during the license renewal
period shall not be required to complete continuing education as a
prerequisite for the [their] first renewal of their license,

-Saction 6. Board to Approve Continuing Education Hours [Units];
Appeal when Approval Denied. (1) The board may [reserves-the-right
to] appoint a commitiee to review all applications for approval of
continuing education hours [CELYg].

(2) In the event of denial, in whole or part, of any application for
approval of continuing education hours [GELs], the licensee shall
have the right to appeal in writing to the board. Notice of such appeal
shall [must] be received by the board within thirty (80) days after the
entry date of the board's order denying approval of continuing
education hours [CEUs].

(3) A hearing before the full board may be held at the request of
the licensee if the written appeal is denied, provided the board
receives written request for such hearing within ten (1 0) days after the
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entry date of the board's order denying the written appeal.

Section 7. Interim Licensees. Continuing education requirements
do not apply to the holders of interim licenses.

GEORGE O. PURVIS, Chairman

APPROVED BY AGENCY: July 7, 1992

FILED WITH LRC: July 15, 1992 at 11 a.m.

PUBLIC MEARING: A public hearing on this administrative
regulation shall be held on August 25, 1992, at 9:30 a.m. at the
offices of the Division of Occupations and Professions, located at the
Berry Hill Annex, 700 Louisville Road, Frankfort, Kentucky 40601.
Individuals interested in attending this hearing shall notify this agency
in writing by August 20, 1992, five days prior to hearing, of their intent
to attend. If no notification of intent to attend the hearing is received
by that date, the hearing may be cancelled. The hearing is open to
the public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit writen comments on the proposed administrative
regulation. Send written nofification of intent to attend the public
hearing or written comments on the proposed administrative regula-
tion to: David L. Nicholas, Director, Division of Occupations and
Professions, P.O. Box 456, Frankfort, Kentucky 40602.

- REGULATORY IMPACT ANALYSIS

Agency Contact Person: David L. Nicholas

(1) Type and number of entities affected: There are 800 speech-
language pathologists and 121 audiologists. All licensees not on
active status must get continuing education hours for licensure
renewal.

(a) Direct and indirect costs or savings to those affected: This
regulation does not set or change fees and therefore has no costs or
savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

{b) Reporting and paperwork requirements: This amendment
reduces the reporting requirement for licensees. Formerly, all
licensees were required to report all CE hours. Now only a small
percantage will be audited.

(2) Effects on the promulgating administrative body: This
regulation sets up an audit system for continuing education and
allows licensees to carry forward part of their excess hours from one
renewal period to the next.

(a) Direct and indirect costs or savings: This regulation does not
set or change fees and therefore has no costs or savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

(b) Reporting and paperwork requirements: This amendment
reduces the reporting requirement for the agency. Formerly, all
licensees were required to report all CE hours. Now only a small
percentage will be audited.

(3) Assessment of anticipated effect on state and local revenues:
There will be no effect on state or local revenue.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: Under the existing regulation licensees could not carry
forward CE credit and they had to report all credit earned. These
changes will relieve some of this burden.

(5) identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There are
no regulations in conflict with this regulation.

(a) Necessity of proposed regulation if in conflict:

{b) 'f in confiict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments:

TIERING: Was tiering applied? No. Since speech-language

pathologists and audiologists are separate professions but are treated
exactly the same by this regulation, there was no tiering.

GENERAL GOVERNMENT CABINET
Board of Speech-Language Pathology and Audiology
(Proposed Amendment)

201 KAR 17:091. Continuing education requirements for
licensees on inactive status; waiver.

RELATES TO: KRS 334A.030

STATUTORY AUTHORITY: KRS 334A.080

NECESSITY AND FUNCTION: This regulation delineates the
continuing education requirements for licensees on inactive status, as
well as the circumstances under which waivers or extensions for such
requirements may be granted.

Section 1. The board may, in individual cases involving medical
disability or illness, grant waivers of the minimum continuing educa-
tion requirements or extensions of time within which to fulfill the same
or make the required reports. A written request for waiver or exten-
sion of time shall be submitted by the licensee and shall be accompa-
nied by a verifying document signed by a licensed physician. Waivers
of the minimum continuing education requirements or extensions of
time within which to fulfill the same may be granted by the board for
a period of time not to exceed one (1) calendar year. In the event that
the medical disability or iliness upon which a waiver or extension has
been granted continues beyond the period of the waiver or extension,
the licensee must reapply.

Section 2. Continuing educational requirements may be waived
for licensees on inactive status during the time period they remain
inactive. However if at any time the inactive licensee applies to the
board to return o active status, the licensee must submit proof that
he or she has completed fifteen (15) hours [enc-and-ive-tenths{1-B)
units] of continuing education within the twelve (12) month period
immediately preceding the date on which the application is submitted.
The licensee may request that they be allowed to return to active
status immediately, with the provision that they shall receive fifteen
{15) hours of continuing education with six (6) months of the date on
which they return to active status. Licensees proceeding under this
provision shall also meet the requirements of 201 KAR 17:090 in
order to properly qualify for renewal of their license in the next

licensure period.

GEORGE O. PURVIS, Chairman

APPROVED BY AGENCY: July 7, 1992

FILED WITH LRC: July 15, 1992 at 11 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on August 25, 1992, at 9:30 a.m. at the
offices of the Division of Occupations and Professions, located at the
Berry Hill Annex, 700 Louisville Road, Frankfort, Kentucky 40601,
Individuals interested in attending this hearing shall notify this agency
in writing by August 20, 1992, five days prior to hearing, of their intent
to attend. If no notification of intent to attend the hearing is received
by that date, the hearing may be cancefled. The hearing is open to
the public. Any person who attends will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed administrative
regulation. Send written noftification of intent to attend the public
hearing or written comments on the proposed administrative regula-
tion to: David L. Nicholas, Director, Division of Occupations and
Professions, P.O. Box 456, Frankfort, Kentucky 40602.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: David L. Nicholas
(1) Type and number of entities affected: There are 800 spesch-
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language pathologists and 121 audiologists any of whom could apply
for and be granted inactive status.

(a) Direct and indirect costs or savings to those affected: This
regulation does not set or change fees and therefore has no costs or
savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

(b) Reporting and paperwork requirements: A licensee returning
to active status may now begin work and take up to 6 months to get
the required CE hours.

(2) Effects on the promulgating administrative body: A licenses
retumning to active status may riow begin work and take up to 6
months to get the required CE hours.

(a) Direct and indirect costs or savings: This regulation does not
set ar change fees and therefore has no costs or savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

{b) Reporting and paperwork requirements: A licensee returning
to active status may now begin work and take up to 6 months to get
the required CE hours.

(3) Assessment of anticipated sffect on state and local revenues:
There will be no effect on state or local revenus.

(4) Assessment of alternative methods; reasons why alternatives -

were rejected: Under the existing regulation a person coming off of
inactive status had to have the required CE hours before beginning
work. This had a negative impact on these peaple.

(5) Identify any statute, administrative regulation or government
policy which may be in confiict, overlapping, or duplication: There are
no regulations in conflict with this regulation.

(a) Necessity of proposed regulation if in conflict:

(b) If in confiict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments:

TIERING: Was tiering applied? No. Since speech-language
pathologists and audiologists are separate professions but are treated
exactly the same by this regulation, there was no tiering.

GENERAL GOVERNMENT CABINET
Board of Physical Therapy
{Proposed Amendment)

201 KAR 22:070. Requirements for foreign-trained physical
therapists. ’

RELATES TO: KRS 327.060

STATUTORY AUTHORITY: KRS 327.040 :

NECESSITY AND FUNCTION: This regulation establishes the
requirements a foreign-trained physical therapist shall satisfy to
become licensed in the state of Kentucky. Because of variances in
curriculums of foreign countries, specific requirements are needed to
insure that the applicant possesses adequate educational and clinical
preparation,

Section 1. In order for a foreign-trained physical therapist to
beconme licensed he shall: :

(1) Furnish the board an original, favorable educational creden-
tials evaluation report from International Credentialing Associates,
Inc., International Consultants of Delaware, Inc., or International
Education Research Foundations, Inc.;

(2) Have graduated from a recognized physical therapy program
in the country in which he was educated. The applicant shall have
eamed at loast 120 U.S. semester credits in a program equivalent to
a U.8. bachelors degres in physical therapy, of which at least sixty
(60) semester credits must be in professional physical therapy
courses.

(8) For those applicants seeking licensure by examination, speak
English as his native language or have submitted the results of [a

: ysiea
the following requirements:

T  Enlis! ForoignL TOEEL) wit F
least-6560-e7] the Test of Spoken English (TSE) with a total score of
at least 220,
(4) Submit a satisfactorily completed application and appropriate
fee.
(5) Have successfully completed [Susecesstul-completion-of] one
(1) year, totaling at least 1000 clock hours, of [supervised] practice
under_the supervision of a physical therapist licensed under this
chapter at a Kentucky facility previously approved by the boardf-ard
ieal-therapistlisonsed-under-this-chapter] which satisfies

(a) The supervised practice shall be in a [ar-asute-care] facility
which | i i o] is serving as a
clinical education site for students enrolled in an APTA accredited
program in physical therapist education;

(b) The applicant shall work only with on-site supervision until a
minimum score of three and five-tenths (3.5) with no one (1.0) or two
(2.0) on a four (4.0) point scale has been achieved utilizing the board
provided clinical evaluation form. Evaluations shall be submitted to
the board quarterly by the clinical supervisor until the required score
denoting clinical competency has been reached:

(c) The supervising physical therapist shall, within the three (3)
years prior to serving as a supervisor, have previously acted as
clinical supervisor for a physical therapist student as part of an APTA
accredited program;

(d) [te}] The applicant shall work under the supervision required
of a U.S. educated physical therapist candidate issued a temporary
permit after achieving the required score of three and five-tenths (3.5)

This requirement may be satisfied by one (1) year of supsrvise
practice in a state with licensure requirements at least comparable to
those of Kentucky or by the consent of the board. Evidence of that
experience in a comparable facility outside Kentucky must be in
writing confirming successful completion and satisfactory perfor-
mance; and

(6) Successful completion of the examination as specified in KRS
327.050. The examination, when next offered by the board for other
candidates, shall be taken after the applicant becomes a candidate
for licensure, unless excused by the board. When the foreign trained
physical therapist candidate has passed the licensure examination as
well as met the clinical compstency requirements in subsection (5)(d)
of this section, his physical therapy records do not need to be
countersigned by the supervising physical therapist,

Section 2. Temporary Permits for Foreign Trained Physical
Therapist Applicants. (1) Following completion of the requirements of
Section 1(1) to (4) of this regulation and submission of an approved
Supervisory Agreement Statement, an applicant for licensure by
examination, and an applicant who has not yet satisfactorily complet-
ed a year of supervised practice as a physical therapist may be
issued a temporary permit to practice under the supervision of a
designated Kentucky licensed therapist.

(2) All requirements for licensure shall be completed within one
(1) year from the beginning of the supervised practice. If not complet-
ad within that time period, the temporary permit shall be revoked and
the applicant shall no longer work in Kentucky as a physical therapist.

GEORGIA KING, Chairman

APPROVED BY AGENCY: May 8, 1992

FILED WITH LRC: June 30, 1992 at 1 p.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on August 21, 1992, at 10 a.m. at the Board
Office, 400 Sherbum Lane, Suite 248, Louisville, Kentucky 40207,
Individuals interested in being heard at this hearing shall natify this
agency in writing by August 16, 1992, five days prior to the meeting,
of their intent to attend. If no notification of intent to attend the hearing
is received by that date, the hearing may be cancelled. This hearing
is open to the public. Any person who attends will be given an
opportunity to comment on the proposed administrative regulation. A
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transcript of the public hearing will not be made unless a written
request for a transcript is mads. If you do not wish to attend the
public hearing, you may submit written comments on the proposed
administrative regulation. Send written notification of intent to attend
the public hearing or written comments on the proposed administra-
tive regulation to: Mrs. Nancy Brinly, Executive Secretary, Kentucky
State Board of Physical Therapy, 400 Sherburn Lane, Suite 248,
Louisville, Kentucky 40207-4215.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Nancy Brinly

(1) Type and number of entities affected: 3-10 foreign educated
physical therapists per year. -

(a) Direct and indirect costs or savings to those affected: N/A

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition): N/A

(b} Reporting and paperwork requirements: No paperwork
changes.

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings: No change.

1, First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

(b) Reporting and paperwork requirements: Same

~(83) Assessment of anticipated effect on state and local revenues:
N/A

(4) Assessment of alternative methods; reasons why alternatives
were rejected:

(5) identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: N/A

(a) Necessity of proposed regulation if in conflict:

{b) if in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments: These amendments
broaden the types of facility in which the FTPT may be clinically
assessed, but requires a site to actually be involved in clinical
education vs. a potential clinical education site which is not used.
Persons already involved as a clinical educator (trained to assess
entry level clinical competency) should be the person best suited to
make judgements conceming the FTPT candidate. A facility which
has signed a clinical education agreement with a university but which
has/does not participate in clinical education would not meet the
board's objective.

TIERING: Was tiering applied? No. All physical therapists and
physical therapist's assistants are treated uniformly under the law.

TOURISM CABINET
Department of Fish and Wildlife Resources
-(Proposed Amendment)

301 KAR 1:015. Boats and outboard motors; restrictions.

RELATES TO: KRS 150.010, [466-:626;} 150.090, 150.620,
150.625

STATUTORY AUTHORITY: KRS 13A.350, 150.620, 150.625
[166-026] ) '

NECESSITY AND FUNCTION: ltis necessary to regulate the size
of outboard motors and boats on state-owned lakes to minimize the
conflict with the primary purposes of the lakes which are the perpetu-
ation of fish or game populations and the associated sports. This
amendment is necessary to set the motor limit on Lincoln Homestead
Lake [M}e_speedtunﬁmned-meter—s%ze—eﬂ-\wgfeeﬂ-{ﬁke].

Section 1. No boat shall be permitted on any of the herein named
lakes with a centerline exceeding sighteen (18) feet six (6} inches in
length as measured on deck or from bow to stern, except canoes
which have no length limit and float boats which shall have pontoons

and decking no longer than twenty-two (22) feet. On Lake Malone and
Lake Beshear only float boats may [ean] have pontcons and decking
up to thirty (30) feet in length.

Section 2. No houseboats of any description shall be parmitted on
any of the herein named lakes.

Section 3. No motor of any type is permitted on the following
lakes:

(1) Lake Chumley, Lincoln County;

(2) Dennie Gooch Lake, Pulaski County;

(8) Martin County Lake, Martin County; and

(4) Kingdom Come Lake, Harlan County.

Section 4. Electric motors only may be used on the following
lakes:
(1) Carter Caves Lake, Carter County;
(2) Spurlington Lake, Taylor County;
() Marion County Lake, Marion County;
{4) Lake Washbum, Ohio County;
(5) Bert Combs Lake, Clay County;
(6) McNeely Lake, Jefferson County;
(7) Lake Mauzy, Union County; .
(8) Carpenter Lake and Kingfisher Lakes, Daviess County;
(9) Metcalfe County Lake, Metcalfe County;
(10) Briggs Lake, Logan County;
(11) Big Turner, Ballard County;
(12) Little Turner, Ballard County;
(13) Shelby, Ballard County;
(14) Mitchell, Ballard County;
(15) Happy Hollow, Ballard County;
{(16) Bumnt Slough, Ballard County;
(17) Butler, Ballard County;
(18) Sandy Slough, Ballard County;
(19) Long Pond, Ballard County;
(20) Cross Slough, Ballard County;
(21) Little Green Sea, Ballard County;
{22) Bumt Pond, Ballard County;
(23) Arrowhead Slough, Ballard County;
(24) Deep Slough, Ballard County;
(25) Beaver Dam Slough, Ballard County;
(26) Cypress Slough, Ballard County;
(27) Twin Pockets Slough, Ballard County;
(28) Lake Reba, Madison County;
(29) Lincoln Homestead Lake, Washington County.

Section 5. No motor larger than ten (10) hp. [¢
beard}] shall be used on the following state-owned lakes, and motors
shall only be operated at [:-hewever;] slow speeds which cause no
disturbance or interference with fishing [must-be-exereised] at:

(1) Shanty Hollow Lake, Warren County;

{2) Bullock Pen Lake, Grant County;

(3) Lake Boltz, Grant County;

(4) Kincaid [Falmeuth] Lake, Pendleton County;

{5) Elmer Davis Lake, Owen County;

(6) Beaver Creek Lake, Anderson County,

(7) Herb Smith Lake, Harlan County;

(8) Corinth Lake, Grant County;

(9) [¢10}] Greenbo Lake, Greenup County;

(10) [(+4)] Swan Lale, Ballard County.

Saection 6. No boat motor larger than 150 hp. shall be used, and
all boat motors used shall have an underwater exhaust on the
following state-owned lakes:

(1) Guist Creek Lake, Shelby County;

(2) Lake Malone, Todd, Muhlenberg and Logan Counties; and
(3) Lake Beshear, Christian and Caldwel! Counties.

Saction 7. Boat motors of any size may be used on Pan Bowl

Lake, Breathitt County and [pegirning-Mareh—+—1882-en] Wilgreen
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Lake, Madison County; however, boat speed on the entire lake shall

not exceed idle speed [is-limi

. T

DON R. McCORMICK, Commissioner
DAVID H. GODBY, Chairman
CRIT LUALLEN, Secretary

APPROVED BY AGENCY: June 12, 1992

FILED WITH LRC: July 15, 1992 at 9 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Wednesday, August 26, 1992 at 2 p.m. in
the meeting room of the Arnold L. Mitchell Building, #1 Game Farm
Road, Frankfort, Kentucky. Individuals interested in attending this
hearing shall notify this agency in writing by August 21, 1992, five
days prior to hearing, of their intent to attend. If no notification of
intent to attend the hearing is received by that date, the hearing may
be cancelled. This hearing is open to the public. Any person who
attends will bs given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be
made unless a written request for a transcript is made. If you do not
wish to attend the public hearing, you may submit written comments
on the proposed administrative regulation. Send written notification of
intent to attend the public hearing or written comments on the
proposed administrative regulation to; Peter W. Pfeiffer, Director,
Division of Fisheries, Department of Fish and Wildlife Resources,
Arnold L. Mitchell Building, #1 Game Farm Road, Frankfort, Kentucky
40601,

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Don R. McCormick

(1) Type and number of entities affected: It is estimated that two
to three hundred individual anglers will fish Lincoln Homestead Lake
(9 acres). Those who fish out of boats and have elsctric moters will
be allowed to use them. Those with gasoline motors will not be able
to use them, .

(a) Direct and indirect costs or savings to those affected: There
are no measurable direct or indirect costs or savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

(b) Reporting and paperwork requirements: No reporting or
paperwork are required.

(2) Effects on the promulgating administrative body: No additional
effort will be required. Policing is a part of ongoing routine patrol.

(a) Direct and indirect costs or savings: No significant additional
costs or savings will occur.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

{b) Reporting and paperwork requirements: No additional report-
ing and paperwork required.

(3) Assessment of anticipated effect on state and local revenues:
There is no anticipated effect on funding, budgets, manpower levels
or equipment needs,

{4) Assessment of alternative methods; reasons why alternatives
were rejected: There were no reasonable alternative approaches that
could be used.

(5) Identify any statute, administrative regulation or govemment
policy which may be in confiict, overlapping, or duplication: There are
no statutes, administrative regulations or government policies which
are in confiict, overlapping or a duplication.

(a) Necessity of proposed regulation if in conflict:

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. Only one entity, the sport
fisherman is affected. There is no social or biological justification for
the nonuniform application of this regulation.

TOURISM CABINET
Department of Fish and Wildlife Resources
(Proposed Amendment)

301 KAR 1:020. Snagging.

RELATES TO: KRS [466:625;] 150.175, 150.470

STATUTORY AUTHORITY: KRS 13A.350, 150.175 [456-026]

NECESSITY AND FUNCTION; This regulation permits and
controls snagging of fish in the Tennessee River below Kentucky
Dam. It is necessary in order o insure that snagging is done in a
lawful manner. This amendment is necessary to conform the bass
creel limit to the changes in the statewide limit.

Section 1. Snagging of fish shall be permitted in the Tennessee
River below Kentucky Dam at any time during the year from the
banks only. The daily cresl limit shall not exceed fifteen (15) fish in
the aggregats, and shall not exceed the daily creel limit for any sport
fish [game-spesies] in which the crael limit is under fifteen (15), nor
shall it exceed fifteen (15) for any game species whose creel limit is
over fifteen (15).

Section 2. No rod to be used in snagging shall exceed a length
of seven and one-half (7 1/2) feet including the handle, and it must be
equipped with line, guides and reel. Only one (1) hook may be
attached to the line, either a single or treble hook. All fish snagged
shall [must] be kept, except shad or herring, and if the legai creel limit
of any sport fish [ : ] is reached
before the aggregate limit of fifteen (15); the fisherman shall [must]
immediately stop snagging.

Section 3. Any person in the act of snagging shall not have in his
or her possession at any time more fish than the aggregate creel
limit, or legal limit on black bass and sauger as set forth in this
reguiation.

DON R. McCORMICK, Commissioner
DAVID H. GODBY, Chairman
CRIT LUALLEN, Acting Secretary

APPROVED BY AGENCY: June 12, 1992

FILED WITH LRC: July 15, 1992 at 9 a.m,

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Wednesday, August 26, 1992 at 3 p.m.in
the meeting room of the Arnold L. Mitchell Building, #1 Game Farm
Road, Frankfort, Kentucky. Individuals interested in attending this
hearing shall notify this agency in writing by August 21, 1992, five
days prior to hearing, of their intent to attend. If no notification of
intent to attend the hearing is received by that date, the hearing may
be cancelled. This hearing is open to the public. Any person who
attends will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be
mads unless a written request for a transcript is made. If you do not
wish to attend the public hearing, you may submit written comments
on the proposed administrative regulation. Send written notification of
intent to attend the public hearing or written comments on the
proposed administrative regulation to: Peter W. Pfeiffer, Director,
Division of Fisheries, Department of Fish and Wildlife Resources, #1
Game Farm Road, Frankfort, Kentucky 40801, (502) 546-3598.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Don R. McCormick

(1) Type and number of entities affectsd: There are approximately
3,000 anglers that snag fish in the Tennessee River below Kentucky
Dam.

(a) Direct and indirect costs or savings to those affected: There
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are no measurable direct or indirect costs or savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

(b) Reporting and paperwork requirements: No reporting or
paperwork are required.

(2) Effects on the promulgating administrative body: No additional
effort will be required. Policing is a part of ongoing routine patrol.

(a) Direct and indirect costs or savings: No significant additional
costs or savings will oceur.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

(b) Reporting and paperwork requirements: No additional
reporting and paperwork required.

(3) Assessment of anticipated effect on state and local revenues:
There is no anticipated effect on funding, budgets, manpower levels
or equipment needs.

{4) Assessment of alternative methods; reasons why alternatives
were rejected: There were no reasonable alternative approaches that
could be used.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overiapping, or duplication: There are
no statutes, administrative regulations, or government policies which
are in conflict, overlapping or a duplication.

{a) Necessity of proposed regulation if in conflict:

(b If<in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

{6) Any additional information or comments: None

TIERING: Was tiering applied? No. The sport fisherman is the
only entity affected. There is no social or biological justification for the
nonuniform application of this regulation.

TOURISM CABINET
Department of Fish and Wildlife Resources
(Proposed Amendment)

301 KAR 1:060. Sport and rough fish.

RELATES TO: KRS 150.010[—+60-025]

STATUTORY AUTHORITY: KRS 13A.350, 150.015 [466-026]

NECESSITY AND FUNCTION: The purpose of this regulation is
to limit the taking of certain fishes to angling. Itis necessary to protect
the fish population. This_amendment is necessary to clarify the
prohibition against using sport fish as bait,

Section 1. The following fishes are [hereby] designated sport
fishes and may be taken only by angling [as—deserbed-in—KRS
456-610(H):

1. Largemouth Bass 10. Rockfish (Striped Bass)

2. Smalimouth Bass 11. White Bass

3. Kentucky Bass 12. Yellow Bass

4. Coosa Bass 13. Musky

5. Rock Bass 14. Northern Pike

6. White Crappie 15. Chain Pickerel

7. Black Crappie 16. Trout

8. Walleye .. 17. Hybrids of any of the above
9. Sauger

Section 2. All species of fishes, except those listed in Section 1
of this regulation, are hereby designated as rough fish and may be
harvested by the methods prescribed by any section of KRS Chapter
150 or by any regulation adopted by the department, including
angling.

Section 3. After January 1, 1993, sport fish, regardless of size or
how obtained, shall not be used as bait.

DON R. McCORMICK, Commissioner

DAVID H. GODBY, Chairman
CRIT LUALLEN, Secretary

APPROVED BY AGENCY: June 12, 1992

FILED WITH LRC: July 15, 1992 at 8 am.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Wednesday, August 26, 1992 at 1 p.m. in
the meeting room of the Arnold L. Mitchell Building, #1 Game Farm
Road, Frankfort, Kentucky. Individuals interested in attending this .
hearing shall notify this agency in writing by August 21, 1992, five
days prior to hearing, of their intent to attend. if no notification of
intent to attend the hearing is received by that date, the hearing may
be cancelled. This hearing is open to the public. Any person who
attends will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be
made unless a written request for a transcript is made. If you do not
wish to attend the public hearing, you may submit written comments
on the proposed administrative regulation. Send written notification of
intent to attend the public hearing or written comments on the
proposed administrative regulation to: Peter W. Pfeiffer, Director,
Division of Fisheries, Department of Fish and Wildlife Resources,
Arnold L. Mitchell Building, #1 Game Farm Road, Frankfort, Kentucky
40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Don R. McCormick

(1) Type and number of entities affected: There are approximately
25 fish propagators and live bait dealers that will no longer be able to
sell sport fish for use as live bait and an additional 100 anglers that
will not be able to use the sport fish (rainbow trout) as bait.

(a) Direct and indirect costs or savings to those affected: The fish
propagators and bait dealers will suffer some loss of income as a
result. The amount of the loss is unknown but not great enough to
place any businesses in jeopardy.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

(b) Reporting and paperwork requirements: No reporting or
paperwork are required. )

(2) Effects on the promulgating administrative body: No additional
effort will be required. Policing is a part of ongoing routine patrol.

(a) Direct and indirect costs or savings: No significant additional
costs or savings will occur.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

{(b) Reporting and paperwork requirements: No additional
reporting and paperwork required.

(3) Assessment of anticipated effect on state and local revenues:
There is no anticipated effect on funding, budgets, manpower levels
or equipment needs. .

(4) Assessment of alternative methods; reasons why alternatives
were rejected: There were no reasonable alternative approaches that
could be used to protect our native fish stocks from genetic dilution
and the federal trout hatchery from disease.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There are
no statutes, administrative regulations or government policies which
are in conflict, overlapping or a duplication.

(a) Necessity of proposed regulation if in conflict:

{b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. Only two groups are affected,
the sport fisherman and the fish dealer. There is no social or
biological justification for the nonuniform application of this regulation.
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TOURISM CABINET
Department of Fish and Wildlife Resources
(Proposed Amendment)

301 KAR 1:075. Gigging, grabbing or snagging, tickling and
noodling.

RELATES TO: KRS 150.010, [450-026;] 150.170, 150.175,
150.235, 150.360, 150.440, 150.445, 150.470

STATUTORY AUTHORITY: KRS 13A.350, 150.170 160.175,
150.360, 150.440, 150.445, 150.470 [460-025]

NECESSITY AND FUNCTION: This regulation is necessary to
permit and govern methods of harvest to the benefit of the fishery
resource. This amendment is necessary to recpen sections of
Sturgeon, Station Camp and Russell Fork creeks to gigging and
snagging. [rev } iggi j
prohibited:]

Section 1. Fish may be taken by snagging [As-used-in-this-regula-

; . trg" irg—i ] using a
single hook or one (1) treble hook [{Jexcept in the Green River and its
tributaries and Rolling Fork River and its tributaries where five 5)
hooks, either single or treble hooks, may be used[}-whish-is-attached
= ine O-a—p0 :‘:‘.“:"."‘ ': g :.‘: “““ ],

Section 2. A person may gig or snag from the stream or lake
banks, but shall not [eannet] use these fishing methods from a boat
or platform, except gigging is permitted from a boat in any lake with
a surface acreage of 500 acres or larger during the daylight hours.

Section 3. The season during which gigging and snagging is
permitted is February 1 through May 10, annually, except persons
may gig rough fish through the ice [in-these-same-waters] any time
the surface is frozen thick enough to stand on, and gigger must gig
while supported by the ice.

Section 4. Gigging or snagging for rough fish is permitted night
and day in all lakes and streams, except where specifically prohibited
in Sections 2 and 5 of this regulation.

Section 5. Gigging or snagging is specifically prohibited in the
following streams and their tributaries. (Exceptions: See subsection
(1)(b) and subssction (2)(b) of this section.)

(1)(a) The Cumberiand River below Wolf Creek Dam downstream
to the Tennessea line, and in the Cumberiand River in the area below
Barkley Dam downstream to US 62 bridge.

(b} Those tributaries to the Cumberland River below Wolf Creek
Dam downstream to the Tennessee line shall be open to gigging and
snagging, in season, except that portion of each tributary which is

within one-half (1/2) mile of its junction with the Cumberiand River. -

(2)(a) Within 200 yards of any dam on any stream;

(b) Snagging only is psrmitted in the Tennessee River below
Kentucky Dam subject to restrictions in 301 KAR 1:020.

(3) Stream and counties:

Bark Camp Creek - Whitley;

Barren River Tailwaters, from the Barren River Lake Dam
downstream to the Hwy. 101 bridge - Allen and Barren;

Beaver Creek - McCreary;

Beaver Creek - Wayne;

Beaver Dam Creek - Edmonson;

Big Double Creek - Clay;

Buffalo Creek, Right Fork - Owsley,

Canada Creek - Wayne;

Cane Creek - Laurel;

Caney Cresk - Elliott;

Casey Creek - Trigg;

Clover Bottom Creek - Jackson;

Dogslaughter Creek - Whitley;

East Fork Little Sandy River - Boyd;

Elkhom Creek - Pike;

Goose Creek - Casey and Russell;

Hawk Creek - Laurel;

Hood Creek - Johnson and Lawrence;

Indian Creek - Jackson;

Laurel Creek - Elliott;

Lick Creek - McCreary;

Lick Creek - Simpson;

Little Kentucky River, upstream from a point 200 yards below the
low water dam at the Sulphur Road Bridge - Trimble;

Little South Fork - McCreary and Wayne:

Little Whipporwill Creek - Lagan;

Lynn Camp Creek - Hart;

Middle Fork Kentucky River, from Buckhom Lake Dam down-
stream to the Breathitt County line - Perry;

Middle Fork Red River - Powell and Wolfe;

Peter Creek - Barren and Monroe;

Raven Creek - Harrison;

Rock Creek - McCreary;

Rockecastie Cresk, from the junction of Hwy. 3 and Hwy. 40 in
Inez north approximately five (5) miles to the Hwy. 3, Johnson Bottom
Bridge - Martin;

Rough Creek - Hardin;

Rough River, below Rough River Lake Dam downstream to Hwy.
54 bridge - Breckinridge and Grayson;

Roundstone Creek - Hart; ;

Russell Fork, upstream from the junction of U.S. Highway 460
and Ky. Highway 80 - Pike;

Sinking Creek - Breckinridge;

Skinframe Creek - Lyon;

Station Camp Creek, downstream from the confluence of War
Fork Creek - Estill;

Sturgeon Creek, downstream from the confluence of Wild Dog
Creek - Les;

Sulphur Spring Creek - Simpson;

Swift Camp Creek - Wolfe;

Trammel Fork, upstream from the Hwy. 1332 bridge at Butlersville
- Allen;

War Fork - Jackson.

Section 6. All game fish caught by gigging or snagging, except
those taken below Kentucky Dam in the Tennessee River, shall be
returned to the water immediately, regardiess of condition.

Section 7. The tickling and ncodling (hand grabbing) season for
rough fish [enly] shall be June 10 to August 31 (all dates inclusive)
during daylight hours only. Tickling and noodling shall be permitted in
all waters except the tributaries to the North, Middle and South Forks
of the Kentucky River. The daily creel limit for tickling and noodling
shall be fifteen (15) rough fish of which not more than five (5) may be
catfish.

DON R. McCORMICK, Commissioner
DAVID H. GODBY, Chairman
CRIT LUALLEN, Secretary

APPROVED BY AGENCY: June 12, 1992

FILED WITH LRC: July 15, 1992 at 9 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Wednesday, August 26, 1992 at 10 a.m.
in the meeting room of the Arnold L. Mitchell Building, #1 Game Farm
Road, Frankfort, Kentucky. Individuals interested in attending this
hearing shall notify this agency in writing by August 21, 1992, five
days prior to hearing, of their intent to attend. If no notification of
intent to attend the hearing is received by that date, the hearing may
be cancelled. This hearing is open to the public. Any person who
attends will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be
made unless a written request for a transeript is made. If you do not
wish to aftend the public hearing, you may submit written comments
on the proposed administrative regulation. Send written notification of
intent to attend the public hearing or written comments on the
proposad administrative regulation to: Peter W. Pfeiffer, Director,
Division of Fisheries, Department of Fish and Wildlife Resources,
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Arnold L. Mitchell Building, #1 Game Farm Road, Frankfort, Kentucky
40601, ’

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Don R. McCormick

(1) Type and number of entities affected: There are approximately
100 individual giggers that are using the streams affected by this
change. Those streams sections deleted from the list will now be
opened to gigging. ) ,

(a) Direct and indirect costs or savings to those affected: There
are no measurable direct or indirect costs or savings.

1. First year:

2. Continuing costs or savings: :

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

(b) Reporting and paperwork requirements: No reporting or
paperwork are required.

(2) Effects on the promulgating administrative body: No additional
effort will be required. Policing is a part of ongoing routine patrol.

(a) Direct and indirect costs or savings: No significant additional
costs or savings will oceur. '

1. First year:

2. Continuing costs or-savings:

3. Additional factors increasing or decreasing costs:

{b) Reporting and paperwork requirements: No additional report-

ing and paperwork required.

(3) Assessment of anticipated effect on state and local revenues:
Thers is no anticipated effect on funding, budgets, manpower levels
or equipment. needs.

(4) Assessment of alternative methods; reasons why alternatives
were rejected: There are no reasonable alternative approaches that
could be used to deregulate gigging.

(5) Identify any statute, administrative regulation or government

policy which-may be in conflict, overlapping, or duplication: There are
no statutes, administrative regulations or government policies which
are in conflict, overlapping or a duplication. ‘ »

(a) Necessity of proposed regulation if in conflict:

(b) !f in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

{6) Any additional information or comments: None

TIERING: Was tiering applied? No. Does not appiy.

TOURISM CABINET
Department of Fish and Wildlife Resources -
(Proposed Amendment)

301 KAR 1:085. Mussel shell harvesting.

RELATES TO: :KRS 150.025, 150.110, 150.170, 150.175,
150.190, 150.510, 150.520 .

STATUTORY AUTHORITY: KRS 13A.150, 150.025_150.170,
150.175, 150.520 : )

NECESSITY AND FUNCTION: It is necessary to regulate the
manner of taking mussels because of their value and their susceptibil-
ity to overharvest. This amendment is necessary 10 require that brail
boats be marked with license numbers, to make possession of green
mussels uniawful without an appropriate license and to reschedule
the musseling hours on Barkley and Kentucky lakes. [eentain—the

Section 1. |
actively participate in the harvesting and sale of mussels or mussel
shells, whether or not they own or possess the gear being usedin the
harvest of mussels or mussel shells, shall have an appropriate
license. Those persons having a valid mussel buyers license are
authorized to sell mussels and mussel shells. No boat shall be used

470;] All persons who

in musseling operations without a licensed operator in the boat.

Section 2. All musselers shall have their current year musseling
license number clearly painted or affixed to their brail boat so as to
be clearly visible from the air.

Section 3. No person shall possess green mussels (mussel shells
containing mussel meat) without having an appropriate ' Kentucky
musseling license or mussel buyer's license.

Section 4. [2-] Only those individuals who [that] purchased a valid
musseling license in either 1990 or prior to December 1in 1991 shall
be allowed to purchase a 1992 license. In 1993 only those individuals
who [that] purchased a musseling license in 1991 or 1882 will be
eligible with the same two (2) year eligibility criterion being applied in
succeeding years. ~

Section 5. [8:] Except as specified in Section 6 [4] of. this
regulation, the musseling season is open year around only on the
following waters:

(1) Kentucky Lake;

(2) Barkley Lake; .

(3) Tennessee River from Kentucky Lake dam to the mouth;

(4) Cumberland River from Barkley Lake dam to the mouth;

(5) Ohio River;

(6) Green River from Green River Lake dam to the mouth;

(7) Barren River.from Barren River Lake dam to the mouth;

(8) Kentucky River from Beattyville downstream to the mouth;

(9) Rough River from Rough River Lake dam to the mouth;

(10) Rolling Fork River. , ’

Section 6. [4-] Musseling is prohibited in the following designated »

" areas which are established as mussel sanctuaries:

(1) The Tennessee River from Kentucky Dam downstream to river
mile seventeen and eight-tenths (17.8). ,

(2) The stream segments 200 yards below any dam on any
stream. ‘ .

(3) The Cumberland River from Barkley Dam downstream to U.S
Highway 62 bridge. :

{4) All embayments on Barkley and Kentucky Lakes.

{5) The Ohio River between river mile 418 and river mile 419 and
between river mile 866.3 and river mile 870.0. .

(6) The Green River from lock and dam #5 downstream one and

“three-tenths (1.3) miles to the state Highway 185 bridge.

(7) The Barren River from lock and dam #1 downstream three
and five-tenths (3.5) miles to the confluence with Mortar Branch.

Section 7. {6.] Musseling is permitted during the hours of  a.m.
and 6 p.m. daily except in Barkley and Kentucky Lakes where the
hours shall be as follows: [are-8-a-m—ie-6-p-m:]

(1) West side of the river channel as marked by navigation buoys
on both lakes. ‘

{(a) December - February - 8:30 a.m to 3:30 p.m.

(b) March - November - 8 am. to 6 p.m. -

(2) East side of the river channel as marked by navigation buoys
on both lakes. .

(a) December - February - 9:30 a.m. to 3 p.m.

(b) March - November - 9:30 a.m. to 5 p.m.

(3) Exception:_The_brailing hours for the entire canal area
connecting Kentucky and Barkley lakes and all of Barkle Lake from
Barkley Dam south to Cumberland River mile 36.2 (Big Horse Ford
light and day marker) shall be as follows:

{a) December - February - 8:30 a.m. to 3:30 p.m.

{b) March - November - 8 am. to 6 p.m.

Section 8. [6.] The statewide size limits for taking of mussels shall
be as follows. All mussels smaller than these minimum sizes shall
immediately be retuned to the water from which taken.

(1) Washboard mussels, Megalonaias gigantea, shall be large
enough so as not to be able to pass through a circular ring or opening
having a diameter of three and three-fourths (3 3/4) inches.
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(2) Three (3) ridge mussels, Amblema plicata, shall be large
enough so as not to be able to pass through a circular ring or opening
having a diameter of two and three-fourths (2 3/4) inches.

(3) All other mussels, except the Asiatic clam, Corbicula sp. shall

be large enough so as not to be able to pass through a circular ring’

or opening having a diameter of two and one-half (2 1/2) inches.
(4) The Asiatic clam, Corbicula sp., may be taken at any size.

Section 9.'[%] Method of Harvest, (1) Mussel harvesting, except
as provided in Section 10 |8] of this regulation, shall be by brail only.

(2) No more than two (2) brails each sixteen (16) feet or less in
length shall be simultaneously operated from any boat.

{8) More than two (2) brails may be carried aboard the boat.

{4) Mussel brail hooks shall be constructed of wire of at least
fourteen (14) gauge; smaller wire is prohibited.

(5) Prongs of hooks shall be no longer than one and one-fourth
(1 1/4) inch as measured from the tip of point to place on hook where
the prongs are joined.

Section 10. [8:] The Commissioner may designate as disaster
areas waters in which all live mussels have been killed, and may
issue a special permit allowing the use of various harvest methods.

Section 11. [6.] No mussels designated as endangered shall be
taken.

[Seeti _Seeti (2} ofthi lati hail
enferced-unti-January—+-1802

DON R. McCORMICK, Commissioner
DAVID H. GODBY, Chairman
CRIT LUALLEN, Secretary

APPROVED BY AGENCY: June 12, 1992

FILED WITH LRC: July 15, 1992 at 9 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Wednesday, August 26, 1992 at 4 p.m.in
the meating room of the Arnold L. Mitchell Building, #1 Game Farm
Road, Frankfort, Kentucky. Individuals interested in attending this
hearing shall notify this agency in writing by August 21, 1992, five
days prior to hearing, of their intent to attend. If no notification of
intent to attend the hearing is received by that date, the hearing may
be cancelled. This hearing is open to the public. Any person who
attends will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be
made unless a written request for a transcript is made. If you do not
wish to attend the public hearing, you may submit written comments
on the proposed administrative regulation. Send written notification of
intent fo attend the public hearing or written comments on the
proposed administrative regulation to: Peter W. Pfeiffer, Director,
Division of Fisheries, Department of Fish and Wildlife Resources,
Arnold L. Mitchell Building, #1 Game Farm Road, Frankfort, Kentucky
40601.

REGULATORY IMPACT ANALYSIS

‘Agency Contact Person: Don R. McCormick

(1) Type and number of entities affected: There are approximately
350 licensed mussslers, commercial fishermen and sport fishermen
fishing Barkley and Kentucky lakes.

(a) Direct and indirect costs or savings to those affected: There
are no measurable direct or indirect costs or savings.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

(b) Reporting and paperwork requirements: No reporting or
paperwork are required. .

) (2) Effects on the promulgating administrative body: No additional
effort will be required. Policing is a part of ongoing routine patrol.
Requiring brail boat identification and making possession of green
shell illegal with a license, should increase law enforcement efficien-

cy.

(a) Direct and indirect costs or savings: No significant additional
costs or savings will occur.

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

(b} Reporting and paperwork requirements: No additional

-reporting and paperwork required.

(3) Assessment of anticipated effect on state and local revenues:
There is no anticipated effect on funding, budgets, manpower levels
or equipment needs.

{4) Assessment of alternative methods: reasons why alternatives
were rejected: Many alternative approaches that could be used were
explored but rejected by the Mussel Advisory Group as unacceptable.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication; There are
no statutes, administrative regulations or government policies which
are in conflict, overlapping or a duplication.

(a) Necessity of proposed regulation if in conflict;

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

{6) Any additional information or comments: These regulation
changes were developed by the Kentucky and Barkley Lakes Mussel
Advisory Group. The group was comprised of 30 individuals repre-
senting the various interests affected by the harvest of mussels by
brail. Group consensus was achieved on all regulatory changes.

TIERING: Was tiering applied? No. Only one entity, the mussel
harvester, is affected by this regulation. There is no social or
biological justification for the nonuniform application of this regulation,

TOURISM CABINET
Department of Fish and Wildlife Resources
{Proposed Amendment)

301 KAR 1:160. Stocking procedures [end-fees] for private
waters.

RELATES TO: KRS 150.010, [466-026;] 150.150

STATUTORY AUTHORITY: KRS 13A.350, 150.150 [466-628]

NECESSITY AND FUNCTION: The commissioner, with the
concurrence of the Fish and Wildlife Commission, finds it necessary
to formalize stocking procedures [and-fees] necessary to fund and
justify the stocking of fish in private waters. This amendment is
necessary to delete the amount of the stocking fee which is listed in
a separate regulation. :

Section 1. Upon_application and receipt of a nonrefundable
stocking fee, any owner of a pond or lake may receive fish stocks for
private waters, provided one (1) of the following conditions is met;

(1) The pond or lake is newly impounded and contains no fish.
(2) The pond or lake has been drained and refilled or chemically
renovated and contains no fish.
(3) The pond or lake has been checked by a [distret] fishery
biologist who has [and] recommended it for remedial stocking.

Section 2. Species available for private waters include largemouth
bass, bluegill, and channel catfish. The pond or lake [ewner] must be
stocked with [stesk] largemouth bass and bluegill; the channel catfish
are optional. Combinations of the above species are available at the
discretion of the department.

Section 3. Stocking applications shall [

i ] be received by the department no later
than October 1 of each year. The stocking cycle begins in late
October with the delivery of bluegill and channel catfish. The cycleis
then completed during May of the following year with the delivery of
largemouth bass. Fish stocks are delivered to each county, with
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advance notice of time and place provided to each pond or lake
owner. It is the responsibility of each pond or lake owner to pick up
the boxed fish and place them in the designated waters following the
stocking instructions which are printed on the outside of each box.

DON R. McCORMICK, Commissioner
DAVID H. GODBY, Chairman
CRIT LUALLEN, Secretary

APPROVED BY AGENCY: June 12, 1982

FILED WITH LRC: July 15, 1992 at 9 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Wednesday, August 26, 1992 at9 am. in
the meeting room of the Arnold L. Mitchell Building, #1 Game Farm
Road, Frankfort, Kentucky. Individuals interested in attending this
hearing shall notify this agency in writing by August 21, 1992, five

days prior to hearing, of their intent to attend. if no notification of

intent to attend the hearing is received by that date, the hearing may
be cancelled. This hearing is open to the public. Any person who
attends will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will-not be
made unless a written request for a transcript is made. If you do not
wish to attend the public hearing, you may submit written comments
on the proposed administrative regulation. Send written notification of
intent to attend the public hearing or written comments on the
proposed administrative regulation to: Peter W. Pfeiffer, Director,
Division of Fisheries, Department of Fish and Wildlife Resources,
Arnold L. Mitchell Building, #1 Game Farm Road, Frankfort, Kentucky
40801. ‘ :

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Don R. McCormick

(1) Type and number of entities affected: On an annual basis,
there are approximately 500 pond and lake owners who apply for fish
through our farm pond stocking program.

(a) Direct and indirect costs or savings to those affected: Costs

will increase from $10 to $25 for 98% of the pond owners. Two.

percent of the pond owners will incur costs of up to $100.

1. First year: .

2. Continuing costs or savings: ~ )

3, Additional factors increasing or decreasing costs (note any
effects upon competition): . .

(b) Reporting and paperwork requirements: No additional report-

ing or paperwork are required.

(2) Effects on the promulgating administrative body: No additional
effort will be required. i .

(a) Direct and indirect costs or savings: No significant additional
costs or savings will oceur. .

1. First year:

© 2. Continuing costs or savings: .

3. Additional factors increasing or decreasing costs:

(b) Reporting and paperwork requirements: No additional
reporting and paperwork required.

{3) Assessment of anticipated effect on state and local revenues:
There is no anticipated effect on funding, budgets, manpower levels
or equipment needs. .

(4) Assessment of alternative methods; reasons why alternatives
were rejected: There were no available alternative approaches that
could be used to generate the additional funds needed to pay for the
continuance of the stocking program.

(5) \dentify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: There are
no statutes, administrative regulations or government policies which

" are in conflict, overlapping or a duplication.

(a) Necessity of proposed regulation if in conflict:

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions:

(6) Any additional information or comments: None

TIERING: Was tiering applied? Yes. Only one entity, the pond
owner, is affected. There is no biological or social justification for the
nonuniform application of this regulation.

TOURISM CABINET
Department of Fish and Wildlife Resources
(Proposed Amendment)

301 KAR 1:200. Seasons and limits for angling.

RELATES TO: KRS 150.010, [466:026;] 150.470, 150.990
STATUTORY AUTHORITY: KRS 13A.350, 150.170, 150.470
:026]

NECESSITY AND FUNCTION: In order to insure the continuance
of viable and desirable populations of fish, it is necessary to govern -
the size and numbers anglers can harvest. This amendment is
necessary to establish angling regulations for Lincoln Homestead
Lake: to set an aggregate creel limit on white bass, hybrid striped
bass and yeliow bass at Guist Creek, Taylorsville and Fishtrap lakes;
to reduce the daily creel limit on striped bass in the lower Cumberland
and Tennessee Rivers from five (5) to three (3); to reduce the
statewide creel limit on black bass from ten (10) to six (6); to reduce
the statewide creel limit on brown trout from eight (8) to three (3); to
establish a ten (10) inch size limit on crappie in Cumberland Lake; to
set an experimental slot limit on smallmouth and largemouth bass in
Elkhorn Creek, and 10 _set a fifteen (15) inch size limit on bass in
Barren Lake. [ 4 i i i

Section 1. The statewide creel limits, size limits and possession

limits for taking fish by angling shall be as follows, except as specified
in Section 3 of this regulation and as provided in 301 KAR 1:180: -

Size Daily
Limit Creel  Possession
Species Inches Limit Limit
Black bass:* : :
Largemouth 12 6 [16] 12 [20]
Smallmouth 12 Singly Singly
Kentucky (spotted) None orin . orin
Coosa 12 Aggregate Aggregate

Rock bass (goggle

eye or redeye) None 15 30
Walleye and their
: hybrids 15 10 20
Sauger" " None 10° 20
Muskellunge and '
their hybrids 30 2 2
[Nertherm-pike— Nene & 10]
Chain pickerel None 5 10
White bass and
yellow bass None e8] 60
| (4130 [after
2/29/02})
Striped bass (rock-
fish) and their ,
hybrids 15 5 5
Crappie None [88] 60
[{]130 [after
| 2f20/0ny
Rainbow frout & None 8 8
brown trout No more than
3 may be
: brown trout
Brook trout 10 2 2

*For size limit purposes, any black bass, with the exception of the
smallmouth, with a patch of teeth on its tongue is considered to be a
Kentucky bass.

Section 2. Seasons for all species is year around.

Section 3. The following special limits apply. All other angling
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limits and seasons apply as set forth in Sections 1 and 2 of this
regulation,

(1) The impounded waters of Grayson Lake. The size limit on
largemouth bass and smallimouth bass is fifteen (15) inches. There
are no daily creel or possession limits on crappie.

(2) The impounded and flowing waters of Dix River and its
tributaries upstream from Herrington Lake Dam:

Size Daily
Limit Creel  Possession
Inches - Limit Limit
White bass, striped
bass (rockfish) and
their hybrids * 20 40

*No more than five (5) fish of a daily limit or ten (10) fish of a
possession limit may be fifteen (15) inches or longer.

(3) Dix River from Herrington Lake Dam downstream a distance
of two (2) miles. The size limit for brown trout is fifteen (15) inches.

(4) The impounded waters of Taylorsville Lake. The size limit for
largemouth bass and smallmouth bass is fifteen (15) inches. The daily
creel and possession limits for crappie are fifteen (15) and thirty (30)
respectively. The size limit and daily cresl/possession limit for hybrid

‘striped bass, white bass and yellow bass are fifteen (15) inches and
five (5) singly or in aggregate, respectivaly.

(5) The impounded waters of Kentucky and Barkley Lakes,
including the connecting canal. The size limit for largemouth bass and
smallmouth bass is fourteen (14) inches, except that the daily limit
may include no more than one (1) and.the possession limit no more
than two (2) less than fourteen (14) inches in length. The size[-sree!

and-pessessien] limit(s] for crappie is [are] ten (10) inches|thiry-(306)
y vely]

(6) The impounded waters of Cave Run, Yatesville, Paintsville,
[Fishtrap;] Carr Fork, Buckhorn and Dewey Lakes. The size limit for
largemouth bass and smallmouth bass is fifteen (15) inches,

{7) The impounded and flowing waters of Barren River and its
tributaries upstream from Barren River Lake Dam.

Size Daily
Limit Creel  Possession
Inches Limit Limit
[Grappie 10 30 £0]
White bass, striped .
bass (rockfish) and

their hybrids * 20 40

*No more than five (5) fish of a daily limit or ten (10) fish of a
possession limit may be fifteen (15) inches or longer.

The size limit for crappie is ten (10) inches. The size limit for
largemouth and smalimouth bass is fifteen (15) inches except that the

Gap National Park);

{b) Martins Fork and tributaries in Harlan County from Left Fork
upstream 2.3 miles to the Cumberland Gap National Historical Park
boundary;

(c) Bad Branch, Letcher County;

{d) Poor Fork and tributaries in Letcher County from the headwa-
ters downstream to the first crossing of Highway 392

(e) Parched Corn Creek, Wolfe County.

(10) The impounded waters of Carter Caves Lake. The size limit
for largemouth bass is twenty (20) inches. The daily creel and
possession limits for largemouth bass are one (1) and one 1)
respectively. Fishing is permitted only during daylight hours.

(11) The impounded waters of Lake Reba. The size limitj-sreel
iop-irmit] for largemouth and smalimouth bass is

limit-and-pessessiontimit
[eellestively-are] fiftean (15) inches[five-(6)}-and-ten{10)respective-
]

(12) The impounded waters of Lincoln Homestead State Park
Lake: closed to fishing until January 1, 1993,

) ~ Size Limit Daily/Possession
Species Inches Limit
Largemouth bass 15 3
Bluegill and redear sunfish

(singly or in aggregate) over 7 10
under 7 No Limit
Channel catfish None 3

Fishing is permitted during daylight hours only.

{13) Ohio River. The daily creel limit for crappie is sixty (60), the
daily creel limit for white bass and yellow bass is sixty (60), (singly or
in aggregate).

(14) The impounded waters of Nolin and Green River Lakes.

; ;] The size limit for crappie is nine (9) inches.

{15) The impounded waters of Shanty Hollow and Marion County
lakes. There is no size limit on black bass.

(18) The impounded waters of Leary Lake:

Size Limit Daily Creel
Species Inches Limit
Largemouth bass , 15 1
Bluegill None 12
Channel catfish None 2

Fishing is permitted during daylight hours only.

(17) The impounded waters of Lake Malone. The size limit on
black bass is twelve (12) inches except that the daily creel limit may
include no more than two (2) and the possession limit no more than
four (4) black bass less than twelve (12) inches in length.

(18) The impounded waters of Elmer Davis Lake. Slot limit -black
bass less than twelve (12) inches or more than sixteen {16} inches in
tength may be kept. Black bass between twelve (12) and sixteen (16)
inches in length shall be released.

(19) Upper and lower Game Farm Lakes.

daily creel limit may include no more than one (1) and the possession

limit no_ more than two (2) less than fifteen (15) inches.

(8) The impounded waters of Cumberland Lake. 1he size limit for
largemouth and smallmouth bass is fifteen (15) inches. The creel and
possession limits for striped bass (rockfish) are three (3) and three (3)
respectively. The size limit for crappie is ten (10) inches.

(9) In the following brook trout streams fishing is permitted only
with artificial flies or lures with a single hook. [Ressession-ofish

Size Limit Daily Creel
Spacies Inches - Limit
Black bass 15 2
Channel caffish None 3

(20) The removal of grass carp from lakes owned and managed
by the Kentucky Department of Fish and Wildlife Resources is
prohibited.

(21) The impounded waters of Guist Creek Lake. The size limit
and daily creel/possession limit for hybrid striped bass, white bass
and yellow bass are fifteen (15) inches and five (5) singly or in
aggregate, respectively.

(22) The impounded waters of Fishtrap Lake. The size limit for
largemouth bass and smallmouth bass is fifteen (15) inches. The sizo
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limit and daily creel/possession limit for hybrid striped bass white
bass and yellow bass are fifteen (15) inches and five (5) singly or in
aggregate, respectively. .

(23) The Tennessee River from Kentucky Lake Dam downstream
to the confiuence with the Ohio River and the Cumberland River from
Barkley Lake Dam downstream to the confluence with the Ohio River.
The daily creel/possession limit for striped bass is three (3).

(24) Elkhorn Creek (Franklin County) from the confluence of the
North and South Forks downstream to the Kentucky River. Slot limit -

“smallmouth bass and largemouth bass less than twelve (12) inches
or more than sixteen (16) inches in length may be kept. Smallmouth
bass and largemouth bass between twelve (12} and sixteen (16)
inches in length shall be released. The daily creel limit of six (6) may
. include no more than two (2) bass greater than sixteen (16) inches in

length. :

Section 4. Measure all fish from the end of the lower jaw to the
tip of the tail with fish laid flat on rule, mouth closed and tail lobes
squeezed together. All fish caught that are smaller than those
prescribed minimum lengths shall be returned immediately to the
waters from which they were taken in the best. physical condition

~ possible. Under no circumstances may a fisherman remove the head
or the tail or part thereof of any of the above- named fish while in the
field and before he has-completed fishing for the day.

Section 5. Amended changes in Section 1 and Section 3(3), (4),
(6), (7). (8), (9), (21), {22), (23), and (24) will be enforced beginning
March 1, 1998. ’

DON R. McCORMICK, Commissioner
DAVID H. GODBY, Chairman
CRIT LUALLEN, Secretary

APPROVED BY AGENCY: June 12, 1892

FILED WITH LRC: July 15, 1992 at 9 am. o

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Wednesday, August 26, 1992 at 11 a.m.
in the meeting room of the Arnold L. Mitchell Building, #1 Game Farm
Road, Frankfort, Kentucky. Individuals interested in attending this
hearing shall notify this agency in writing by August 21, 1992, five
days prior to hearing, of theif intent to attend. If no notification of
intent to attend the hearing is received by that date, the hearing may

be cancelled. This hearing is open to the public. Any person who'

attends will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be
made unless a written request for a transcript is made. If you do not

wish to attend the public hearing, you may submit written comments .

on the proposed administrative regulation. Send written notification of
intent to attend the public hearing or written comments-on the
proposed administrative regulation to: Peter W. Pfeiffer, Director,
_Division of Fisheries, Department of Fish and Wildlife Resources,
Arnold L. Mitchell Building, #1 Game Farm Road, Frankfort, Kentucky
40601. .

REGU LATORY IMPACT ANALYSIS

Agency Contact Person: Don R. McCormick .
" (1) Type and number of entities affected: There are approximately
one million anglers that fish Kentucky waters annually.

(a) Direct and indirect costs or savings to those affected: There
are no measurable direct or indirect costs or savings.

1. First year:

2. Continuing costs or savings: )

3. Additional factors increasing or decreasing costs (note any
effects upon competition):

{b) Reporting and paperwork requirements: No reporting or
paperwork are required.

(2) Effects on the promulgating administrative body: No additional
effort will be required. Policing is a part of ongoing routine patrol.

(a) Direct and indirect costs or savings: No significant additional
costs or savings will oceur. . )

1. First year:

2. Continuing costs or savings:

3. Additional factors increasing or decreasing costs:

(b) Reporting and paperwork requirements: No additional
reporting and paperwork required. : '

(3) Assessment of anticipated effect on state and local revenues:
There is no anticipated effect on funding, budgets, manpower levels
or equipment needs, '

(4) Assessment of alternative methods; reasons why alternatives
were rejected: There were no reasonable alternative approaches that
¢ould be used to effectively manage Kentucky's fishery resources.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, of duplication: There are
no statutes, administrative regulations or government policies which
are in conflict, overlapping or a duplication.

{a) Necessity of proposed regulation if in conflict: »

(b If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: ’

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. The sport fisherman is the
only entity affected. There is no social or'biological justification for the
nonuniform application of this regulation.

DEPARTMENT OF AGRICULTURE
(Proposed Amendment)
362 KAR 20:058.. Brucellosis eradication.

RELATES TO: KRS Chapter 257 o
STATUTORY AUTHORITY: KRS 257.110, 257.120, 257,480,

© 257.030 :

NECESSITY AND FUNCTION: To provide the - procedure for
enabling the Board of Agriculture to eliminate brucellosis by ordering
the slaughtering or destruction of a bovine herd upon a determination
of infection of or exposure to brucellosis within the herd. Such
methods are necessary in order to achieve status. of brucellosis free

state.

Section 1. Definitions. As used in this regulation unless the
context clearly requires: "Bovine herd" shall mean all cattle (genus

‘Bos), bison, including calves maintained on common ground for any

purpose of two (2) or more groups of cattle (genus Bos), bison under ’
common ownership or supervision, geographically separated but
which have an interchange or movement of animals without regard to
health status.

Section 2. Procedures. (1) Whenever the State Board of Agricul-
ture or its authorized agents determine that any bovine animal or herd
is found to be infected with brucellosis, on the farm of origin, the
board or its authorized agents shall order that the bovine animals or
herd be slaughtered or destroyed within thirty (30) days of notification
of the order to the owner. There are two (2) exceptions to this
procedure as follows:

(a) The first ocours when an infected herd which has had 100
percent of the eligible bovine animals vaccinated as provided in 302
KAR 20°055 has an infection rate of less than twenty (20) percent. in
this event a quarantine as set forth in 302 KAR 20:057 shall be
placed upon the herd. If an infected herd, which has been 100
percent calthood vaccinated, has a twenty (20) percent or greater rate
of infection the entire herd shall be slaughtéered or destroyed..

{b) The second exception occurs when only one (1) reactor is
identified on the farm of origin. In this event the herd shall be
quarantined for 300 days pursuant to 302 KAR 20:057. During this

oriod of guarantine milk andjor tissue_samples for culture and
isolation of Brucella orgamism shall be collected. In the event that the
culture and isolation is of field strain Brucella, the herd shall be
depopulated. In the alternative, if the culture and isolation reveals
Brucella strain 19 vaccine the herd shall be released from quarantine.
When culture isolation fails to isolate Brucella, the herd shall remain
under quarantine and complete_herd test shall be conducted as
determined by the state veterinarian or as determined by the Uniform
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(2) The board or its authorized agents shall order destruction of
the animals described in Section 1 of this regulation as provided in
KRS 257.110. This shall be done by notification to the owner of the
order of destruction delivered to the owner or mailed to the owner's
business address by certified mail,

(8) Indemnity for destroyed animals shall be paid per KRS
257.120(2) as availability of funds permits. Determination of payment
shall be made by the state veterinarian in accordance with 302 KAR
20:056. :

(4) In the event, an owner of an infected herd designated for
slaughter feels the brucellosis testing is inaccurate, a request for
retesting of the animals may be submitted. Said request must be
made to the state veterinarian within ten (10) days of the date
notification of the first test results were received by the owner as
provided in KRS 257.115. Original notice to owners of cattle shall be
sent by certified mail.

Section 3. Extension of Time. An additional thirty (30) days may
be requested before destruction of the animals is completed upon
written request and for good cause shown. The granting of the
extension shall be done by the state veterinarian and under no
circumstances shall more than one (1) extension be granted.

ED LOGSDON, Commissioner ‘

APPROVED BY AGENCY: July 10, 1992

FILED WITH LRC: July 10, 1992 at 10 a.m.

PUBLIC HEARING: A public hearing on this regulation will be
held on August 21, 1992 in the 7th Floor Conference Room, Capital
Plaza Tower, Frankfort, Kentucky. Those interested in attending this
hearing shall contact: Lee Sisney, General Counsel, Department of
Agriculture, Capital Plaza Tower, 7th Floor, 500 Mero Strest,
Frankfort, Kentucky 40601. Unless written notification of intent to
attend a public hearing is received by the promulgating agency at
least 5 days before the hearing date, the hearing may be cancelled.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: D. L. Notter

(1) Type and number of entities affected:

(a) Direct and indirect costs or savings to those affected: In
calendar year 1991 the Kentucky Department of Agriculture identified
18 bovine herds with one identified classified brucellosis reactor.
Those herds contained 637 head of cattle with the expenditure of
$44,640 for indemnity payments.

1. First year: There will be a minimal increase in the cost of
obtaining three or more complete herd tests during a 300 day
quarantine. There will be a substantial increase in savings to the
producer by not depopulating herds at breeding price. By maintaining
an established herd and testing through a 300 day quarantine period,
the producer should net an approximate 50% savings.

2. Continuing costs or savings: There will be a continued cost
associated with presenting herds for testing during the quarantine
period. There will be a savings by not ordering the herd depopulated.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): Fewer herds will receive depopulation
orders. Herds with classified one reactor, and when culture and
isolation of brucella abortus field strain cannot be collected, will
remain under quarantine until enough herd history shall be obtained
to warrant a quarantine release.

{b) Reporting and paperwork requirements: There will be an
increase in the number of required reported herd tests and the
accompanying required paperwork.

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings: There will be a sufficient
savings by amending 302 KAR 20:058. A direct savings via indemnity
payments will be obtained by the promulgating body by maintaining
herds with one reactor when brucella abortus field strain cannot be
obtained. There will be a minimal cost associated with obtaining herd
tests during the quarantine period.

1. First year: Calendar year 1992 savings will be substantial
based on the 1991 calendar year for number of herds classified
affected with brucellosis. In 1991, 18 herds were classified as affected
with brucellosis as a result of one classified reactor.

2. Continuing costs or savings: Savings will continue as outlined
in the first year decrease in cost.

3. Additional factors increasing or decreasing costs: All costs will
increase and/or decrease directly proportional to the number of herds
classified affected with brucellosis as a result of one brucellosis
classified reactor.

(b) Reporting and paperwork requirements: Reporting and
paperwork requirements will have a minimal increase, because herds
classified affected with brucellosis via one classified brucellosis
reactor, due to required herd test and accompanying paperwork
during the quarantine period.

(3) Assessment of anticipated effect on state and local revenues:
N/A ‘

(4) Assessment of alternative methods: reasons why alternatives
were rejected: No alternative methods are available that guarantee a
herd shall not be depopulated when the herd is less than 100%
calthood vaccinated, when one animal is classified with a brucella titer
in the reactor range, and when culture fails to isolate field strain
brucella abortus or strain 19 vaccine brucella.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: None

(a) Necessity of proposed regulation if in conflict: None

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions; None

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. Tiering does not apply for the
amendment to 302 KAR 20:058. The amendment allows a herd to
remain intact with one classified reactor that is less than 100%
calthood vaccinated and when culture and isolation of field strain
abortus cannot be obtained. The amendment eliminates the initiation
of a herd depopulation order.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
{Proposed Amendment)

405 KAR 7:001. Definitions for 405 KAR Chapter 7.

RELATES TO: KRS Chapter 350, 7 CFR Part 657, 30 CFR Parts
700.5, 701.5, 707.5, 730-7383, 735, 761.5, 762.5,773.5, 800.5, 843 5,
917, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350,028, 350.465,
7 CFR Part 657, 30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735,
761.5, 762.5, 773.5, 800.5, 843.5, 917, 30 USC 1253, 1255, 1291

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
requires the cabinet to promulgate rules and regulations pertaining to
surface coal mining and reclamation operations under the permanent
regulatory program. This regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 7.

Section 1. Definitions. (1) "Adjacent area” means land located
outside the affected area or permit area, depending on the context in
which "adjacent area” is used, where air, surface or groundwater, fish,
wildlife, vegetation or other resources protected by KRS Chapter 350
may be adversely impacted by surface coal mining and reclamation
operations.

{2) "Administrative hearing” means a formal adjudicatory hearing
conducted pursuant to 405 KAR 7:081 and 405 KAR 7.092 before the
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cabinet.

(3) [{2)] "Administratively complete application” means an
application for permit approval, or approval for coal exploration if
required, which the cabinet determines to contain information
addressing each application requirement of the regulatory program
and to contain all information necessary to initiate technical process-
ing and public review.

(4) [¢8)] "Affected area” means any land or water area which is
used to facilitate, or is physically altered by, surface coal mining and
reclamation operations. The affected area includes the disturbed area;
any area upon which surface coal mining and reclamation operations
are conducted; any adjacent lands the use of which is incidental to
surface coal mining and reclamation operations; all areas covered by
new or existing roads used to gain access to, or for hauling coal to or
from, surface coal mining and reclamation operations, except as
provided in this definition; any area covered by surface excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or other
property or material on the surface resulting from, or incident to,
surface coal mining and reclamation operations; and the area located
above underground workings associated with underground mining
activities, auger mining, or in situ mining. The affected area shall
include every road used for the purposes of access to, or for hauling
coal to or from, surface coal mining and reclamation operations,
unless. the road:

(a) Was designated as a public road pursuant to the laws of the
jurisdiction in which it is located;

(b) Is maintained with public funds, and constructed in a manner
similar to other public roads of the same classification within the
jurisdiction; and

(¢) There is substantial (more than incidental) public use.

(5) [¢4}] "Applicant” means any person seeking a permit, permit
revision, permit amendment, permit renewal, or transfer, assignment,
or sale of permit rights from the cabinet to conduct surface coal
mining and reclamation operations or approval to_conduct coal
exploration operations pursuant to KRS Chapter 350 and all applica-
ble regulations.

(6) 48] "Application” means the documents and other information
filed with the cabinet seeking issuance of permits; revisions; amend-

ments; renewals; and transfer, assignment or sale of permit rights for .

surface coal mining and reclamation operations or, if required,
seeking approval for coal exploration. v

(7) [¢6] "Approximate original contour" is defined in KRS 350.010.

(8) [(M] "Aquifer” means a zone, stratum, or group of strata that
can store and transmit water in sufficient quantities for domestic,
agricultural, industrial, or other beneficial use.

(9) [¢8)] "Auger mining"” means a method of mining coal at a cliff
or highwall by drilling holes into an exposed coal seam from the
highwall and transporting the coal along an auger bit to the surface
and shall also include all other methods of mining in which coal is
extracted from beneath the overburden by mechanical devices
jocated at the face of the cliff or highwall and extending laterally into
the coal seam, such as extended depth, secondary recovery systems.

(10) [49)] "Blaster” means a person who is directly responsible for
surface blasting operations in surface coal mining and reclamation
operations or coal exploration operations. :

(11) [(#6Y] "Cabinet" is defined in KRS 350.010.

(12) [¢+1)] "Cessation order” means an order for cessation and
immediate compliance and any similar order issued by OSM under
SMCRA or issued by. any state pursuant to its laws or regulations
under SMCRA.

(13) [#2)] "CFR" means Code of Federal Regulations.

(14) [¢#8}] "Coal" means combustible carbonaceous rock, classi-
fied as anthracite, bituminous, subbituminous, or lignite by ASTM
Standard D 388-77.

(15) [(#4)] "Coal exploration” means the field gathering of: -

(a) Surface or subsurtace geologic, physical, or chemical data by
mapping, trenching, drilling, geophysical, or other techniques

" necessary to determine the quality and quantity of overburden and

coal of an area; or

(b) Environmental data to establish the conditions of -an area
before beginning surface coal mining and reclamation operations
under the requirements of 405 KAR Chapters 7 through 24 if the
activity may cause any disturbance of the land surface or may cause
any appreciable effect upon land, air, water, or other environmental
resources.

(16} [¢36)] "Coal mine waste” means coal processing waste and
underground development waste.

. (17) [¢+8)] "Coal processing waste' means materials, which are
separated from the product coal during the cleaning, concentrating,
or other processing or preparation of coal. '

(18) {¢+A)] "Collateral bond" means an indemnity agreement in a
sum certain payable to the cabinet executed by the permittee and
which is supported by the deposit with the cabinet of cash, negotiable
certificates of deposit, or an irrevocable letter of credit of any bank
organized and authorized to transact business in the United States.

(19) [¢8}] "Cumulative measurement period” means the period of
time over which both cumulative production and cumulative revenue
are measured.

(20) [(199] "Cumulative production” means the total tonnage of
coal or other minerals extracted from a mining area during the
cumulative measurement period. The inclusion of stockpiled coal and
other mineral tonnages in this total shall be governed by Section 7 of
405 KAR 7:035.

(21) [{26}] "Cumulative revenue” means the total revenue derived
from the sale of coal or other minerals and the fair market value of
coal or other minerals transferred or used, but not sold, during the
cumulative measurement period. L

(22) {24} "Day" means calendar day unless otherwise specified
to be a working day.

(28) [{22)] "Department” means the Department for Surface
Mining Reclamation and Enforcement.

(24) [(23)] "Disturbed area™ means an area where vegetation,
topsoil, or overburden is removed or upon which topsaoil, spoil, coal
processing waste, underground development waste, or noncoalwaste
is placed by surface coal mining operations. Those areas are
classified as "disturbed" ‘until -reclamation is complete and the
performance bond or other assurance of performance required by 405
KAR Chapter 10 is released. .

(25) [¢24)] "Embankment” means a manmade deposit of material .
that is raised above the natural surface of the land and used to
contain, divert, or store water; to support roads or railways; or for
other similar purposes.

(26) [{26)] "Existing structure” means a structure or facility used
in connection with or to facilitate surface coal mining and reclamation
operations, for which construction began prior to January 18, 1983.

_{27) [(28)) "Extraction of coal as an incidental part” means the
extraction of coal which is necessary to enable the construction to be
accomplished. Only that coal extracted from within the right-of-way,
in the case of a road, railroad, utility line, or similar construction, or
within the boundaries of the area directly affected by other types of
government-financed construction, may be considered incidental to
that construction. Extraction of coal outside the right-of-way or
boundary of the area directly affected by the construction shall be
subject to the requirements of KRS Chapter 350 and 405 KAR
Chapters 7 through 24.

(28) "Final order” means final order of the secretary, which
includes findings of fact, conclusions of law, and an order.

(29) [{2%)] "Government-financed construction” means construc-

‘tion funded fifty (50) percent or more by funds appropriated from a

government financing agency’s budget or obtained from general
revenue bonds, but shall not mean government financing agency
guarantees, insurance, loans, funds obtained through industrial
revenue bonds or their equivalent, or in-kind payments.

(30)- [(28)] "Government financing agency” means a federal,
Commonwealth of Kentucky, county, municipal, or local unit of
government, or a cabinet, department, agency, or office of the unit
which, directly or through another unit of government, finances
construction.

(31) [{29)] "Groundwater” means subsurface water that fills
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available openings in rock or soil materials to the extent that they are
considered water saturated.
{32) "Hearing officer" means the individual duly qualified and

leaching, slurry mining, solution mining, borehole mining, and fluid
recovery mining.
{43) "Interim report” means statements made by a hearing officer

assigned as presiding officer to conduct administrative hearings; the

term includes the chief hearing officer.

(33) [(36] "Highwall" means the facs of exposed overburden and
coal in an open cut of a surface mining activity or for entry to
underground mining activities.

(34) [¢84}] "Historically used for cropland.”

(a) "Historically used for cropland" means that lands have been
used for cropland for any five (5) years or more out of the ten (10)
years immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose of conducting
surface coal mining and reclamation operations.

(b) Lands meeting either paragraph (a)1 or 2 of this subsection
shall be considered "historically used for cropland”,

{c) In addition to the lands covered by paragraph (a) of this
subsection, other lands shall be considered "historically used for
cropland” as described below:

1. Lands that would likely have been used as cropland for any
five (5) out of the last ten (10) years immediately preceding the
acquisition or the application but for some fact of ownership or control
of the land unrelated to the productivity of the land; and

2. Lands that the cabinet determines, on the basis of additional
cropland history of the surrounding lands and the lands under
consideration, are clearly cropland but fall outside the specific five (5)
years in ten (10) criterion.

(d) Acquisition includes purchase, lease, or option of the land for
the purpose of conducting or allowing through resale, lease or option,
the conduct of surface coal mining and reclamation operations.

(35) [{83)] "Hydrologic balance" means the relationship between
the quality and quantity of water inflow to, water outflow from, and
water storage in a hydrologic unit such as a drainage basin, aquifer,
soil zone, lake, or reservoir, It encompasses the dynamic relationship
between precipitation, runoff, evaporation, and changes in ground and
surface water storage,

- (36) [{33)] "Hydrologic regime” means the entire state of water
movement in a given area. It is a function of the climate and includes
the phenomena by which water first occurs as atmospheric water
vapor, passes into a liquid or solid form, falls as precipitation, moves
along or into the ground surface, and returns to the atmosphere as
vapor by means of evaporation and transpiration,

(37) [{84)] "Imminent danger to the health and safety of the
public' means the existence of any condition or practice, or any
violation of a permit or other requirements of KRS Chapter 350 in a
surface-coal mining and reclamation operation, which could reason-
ably be expected to cause substantial physical harm to persons
outside the permit area before the condition, practice, or violation can
be abated. A reasonable expectation of death or serious injury before
abatement exists if a rational person, subjected to the same condition
or practice giving rise to the peril, would avoid exposure to the danger
during the time necessary for abatement.

(38} [{863] "Impoundment" means a closed basin, naturally formed
or artificially built, which is dammed or excavated for the retention of
water, sediment, or waste.

(39) "Individual", as used in 405 KAR 7:091 and 7:092, means a
natural person.

(40) "Industrial/commercial lands” means lands used for: )

(a) Extraction or transformation of materials for fabrication of

roducts, wholesaling of products, or long-term storage of products
and heavy and light manufacturing facilities.

(b) Retail or trade of goods or services, including hotels, motels,
stores, restaurants, and other commercial establishments.

(41) "Initiating document” means a pefition for administrative

hearing, an administrative complaint, a show cause order, or any
other document which commences an administrative proceeding.
(42) [{88}] "In situ processes™ means activities conducted on the
surface or underground in connection with in-place distiliation,
retorting, leaching, or other chemical or physical processing of coal.
The term includes, but is not limited to, in situ gasification, in situ

in_written form which are not intended to be considerad by the
secretary and which are not subject to judicial review.

(44) [(8%)] "KAR" means Kentucky administrative regulations.

(45) [{383] "Knowingly" mieans that a person knew or had reason
to know in authorizing, ordering, or carrying out an act or omission
that the act or omission constituted a violation of SMCRA, KRS
Chapter 350, 405 KAR Chapters 7 through 24, or a permit condition,
or that the act or omission constituted a failure or refusal to comply
with an order issued pursuant to SMCRA, KRS Chapter 350, or 405
KAR Chapters 7 through 24,

(46) [(38] "KRS" means Kentucky Revised Statutes,

(47} [t48)] "Land use™ means specific functions, uses, or manage-
ment-related activities of an area, and may be identified in combina-
tion when joint or seasonal uses occur and may include land used for
support facilities that are an integral part of the use. In some
instances, a specific use can be identified without active manage-
ment. :

(48} [t4H)] "Mining area”, as used in 405 KAR 7:035, means an
individual excavation site or pit from which coal, other minerals, and
overburden are removed. i

{49) [(42}] "Monitoring" means the collection of environmental
data by either continuous or periodic sampling methods.

(50) [£43)] "MSHA" means Mine Safety and Health Administration,

(81) [t44)] "Notice of noncompliance and order for remedial
measures” means a written document and order prepared by an
authorized representative of the cabinet which sets forth with
specificity the violations of KRS Chapter 350, 405 KAR Chapters 7
through 24, or permit conditions which the authorized representative
of the cabinet determines to have occurred based upon his inspec-
tion, and the necessary remedial actions, if any, and the time
schedule for completion thereof, which the authorized representative
deems necessary and appropriate to correct the violations.

(52) "Office", as used in 405 KAR 7:091 and 7:092, means the
office of administrative hearings.

(53) [483] "Operations" is defined in KRS 350.010.

(54) [(48)] "Operator" is defined in KRS 350.010.

(65) [(4#)] "Order for cessation and immediate compliance"
means a written document and order issued by an authorized
representative of the cabinet when:

(a) A person to whom a notice of noncompliance and order for
remedial measures was issued has failed, as determined by a cabinet
inspection, to comply with the terms of the notice of noncompliance
and order for remedial measures within the time limits set therein, or
as subsequently extended; or

(b} The authorized representative finds, on the basis of a cabinet
inspection, any condition or practice or any violation of KRS Chapter
350, 405 KAR Chapters 7 through 24, or any condition of a permit or
exploration approval which:

l. Creates an imminent danger to the health or safety of the
public; or

2. Is causing or can reasonably be expected to cause significant,
imminent environmental harm to land, air or water resources,

(56) [(48}] "OSM" means Office of Surface Mining Reclamation
and Enforcement, United States Department of the Interior.

(57) [t493] "Other mineral® means any commercially valuable
substance mined for its mineral value, excluding coal, topsoil, waste,
and fill material,

(68) [(66] "Overburden” is defined in KRS 350.010.

(59) [¢64] "Performance bond" means a surety bond, a collateral
bond, or a combination thereof, or bonds filed pursuant to the
provisions of the Kentucky Bond Pool Program (405 KAR 10:200,
KRS 350.595, and KRS 350.700 through 350.755), by which a
permittee assures faithful performance of all the requirements of KRS
Chapter 350, 405 KAR Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(60) [¢623)] "Permit” means written approval issued by the cabinet
to conduct surface coal mining and reclamation operations.

(61) [¢68)] "Permit area” means the area of land and water within
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boundaries designated in the approved permit application, which shall
include, at a minimum, all areas which are or will be affected by
surface coal mining and reclamation operations under that permit.

(62) {(64)] "Permittee” means an operator or a person holding or
required by KRS Chapter 350 or 405 KAR Chapters 7 through 24 to
hold a permit to conduct surface coal mining and reclamation
operations during the permit term and until all reclamation obligations
imposed by KRS Chapter 350 and 405 KAR Chapters 7 through 24
are satisfied.

(63) [{68)] "Person” is defined in KRS 350.010 and KRS
446.010(26).

(64) [{66)] "Prime farmland" means those lands which are defined
by the Secretary of Agriculture in 7 CFR 657 and which have been
“historically used for cropland” as that phrase is defined above.

(65) [(67] "Probable cumulative impacts” means the expected

total qualitative, and quantitative, direct and indirect effects of surface
coal mining and reclamation operations on the hydrologic regime.
. (66) [(68)] "Probable hydrologic consequences” means the
projected results of proposed surface coal mining and reclamation
operations which may reasonably be expected to change the quantity
or quality of the surface and groundwater; the surface or groundwater
flow, timing, and pattern; and the stream channel conditions on the
permit area and adjacent areas.

(67) [69] "Reclamation” is defined in KRS 350.010.

(68) "Record” means the transcript of a proceeding, if any, and
rulings; and all pleadings, motions, and rulings; documentary and

physical evidence received or considered; a statement of matters

officially noticed; questions and offers of proof, objections, and rulings

thereon, proposed findings and recommended orders; and legal briefs

and orders.

(69) [(69)] "Refuse pile” means a surface deposit of coal mine
waste that is not retained by an impounding structure and does not
impound water, slurry, or other liquid or semiliquid material.

(70) [t6H)] "Road” means a surface right-of-way for purposes of
travel by land vehicles used in coal exploration or surface coal mining
and reclamation operations. A road consists of the entire area within
the right-of-way, including the roadbed, shoulders, parking and side
area, approaches, structures, ditches, surface, and contiguous
appendages necessary for the total structure. The term includes
access and haul roads constructed, used, reconstructed, improved,
or maintained for use in coal exploration or surface coal mining and

. reclamation operations, including use by coal hauling vehicles leading

to transfer, processing, or storage areas. The term does not include
pioneer or construction roadways used for part of the road construc-
tion procedure and promptly replaced by a road pursuant to 405 KAR
Chapters- 16 and 18 located in the identical right-of-way as the
pioneer or construction roadway. The term also excludes any
roadway within the immediate mining pit area.

.. (71) [(62)] "SCS" means Soil Conservation Service.

(72) [¢63}) "Secretary” is defined in KRS 350.010.

(73) [{64)] "Sedimentation pond” means a primary sediment
control structure designed, constructed, and maintained in accordance
with 405 KAR 16:090.or 405 KAR 18:090 and including but not limited
to a barrier, dam, or excavated depression which slows down water
runoff to allow suspended solids to settle out. A sedimentation pond
shall not include secondary sedimentation control structures, such as
straw dikes, riprap, check dams, mulches, dugouts, and other
measures that reduce overland flow velocity, reduce runoff volume,
or trap sediment, to the extent that the secondary sedimentation
structures drain to a sedimentation pond.

(74) [t66)] "Significant, imminent environmental harm” means an
adverse impact on land, air, or water resources which resources
include, but are not limited to, plant and animal life as further defined
in this subsection.

(a) An environmental harm is imminent, if a condition, practice, or
violation exists which:

I. Is causing environmental harm; or ,

2. May reasonably be expected to cause environmental harm at
any time before the end of the reasonable abatement time that would
be set by the cabinet's authorized agents pursuant to the provisions
of KRS Chapter 350.

{b) An environmental harm is significant if that harm is apprecia-
ble and not immediately reparable.

(75) |68} "Small operator”, as used in 405 KAR 7:080, means an
operator whose combined actual and attributed production of coal
does not exceed 300,000 tons during any period of twelve (12)
consecutive months.

(76) [{67] "SMCRA" means Surface Mining Control and Reclama-
tion Act of 1977 (Public Law 95-87), as amended.

(77) [¢88}} "Soil horizons" means contrasting layers of soil parallel
or nearly parallel to the land surface. Soil horizons are differentiated
on the basis of field characteristics and laboratory data. The four (4)
master soil horizons are: ‘

(a) "A horizon.” The uppermost mineral layer, often called the
surface soil. It is the part of the soil in which organic matter is most
abundant, and leaching of soluble or suspended particles is typically
the greatest. :

{b) "E horizon." The layer commonly near the surface below an
A horizon and above a B horizon. An E horizon is most commonly
differentiated from an overlying A horizon by lighter color and
generally has measurably less organic matter than the A horizon. An
E horizon is most commonly differentiatéd from an underlying B
horizon in the samé sequum by color of higher value or lower chroma,
by coarser texture, or by a combination of these properties.

(c) "B horizon." The layer that typically is immediately beneath the
E horizon and often called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the A, E, or C horizons.

{d) "C horizon.” The deepest layer of soil profile. It consists of
loose material or weathered rock that is relatively unaffected by
biologic activity. ,

(78) [¢693] "Spoil” means overburden and other materials, exclud-
ing topsoil, coal mine waste, and mined coal, that are excavated
during surface coal mining and reclamation operations. .

(79) [76}] "Surety bond" means an indemnity agreement in a sum
certain, payable to the cabinet and executed by the permittee, which
is supported by the performance guarantee of a corporation licensed
to do business as a surety in the Commonwealth of Kentucky.

(80) [#H)] "Surface blasting operations” means the on-site
storage, transportation, and use of explosives in association with coal
exploration operations, surface mining activities, and surface
disturbances of underground mining activities. The term shall be
interpreted broadly and shall encompass activities including, but not
limited to, the design of individual blasts, the implementation of blast
designs, the initiation of blasts, the monitoring of airblast and ground
vibration, and the use of protective measures such as access control
and warning and all-clear signals. .

(81) [(#)] "Surface coal mining.and reclamation operations" is

‘defined in KRS 350.010.

(82) [{#3}] "Surface coal mining operations® is defined in KRS
350.010. )

(83) [(74)] "Surface mining activities” means those surface coal
mining and reclamation operations incident to the extraction of coal
from the earth by removing the materials over a coal seam before
recovering the coal, by auger coal mining, by extraction of coal from
coal refuse piles, or by recovery of coal from slurry ponds.

(84) [(76}] "Ton" means 2000 pounds avoirdupois (.90718 metric
ton). .
(85) [¢763] "Topsoil” means the A and E soil horizon layers of the
four (4) master soil horizons. ‘

(86) [(#A] "Transfer, assignment, or sale of permit rights” means
a change in ownership or other effsctive control over the right to
conduct surface coal mining operations under a permit issued by the
cabinet.

(87) [€78}] "Underground mining activities” means a combination
of .
(a) Surface operations incident to underground extraction of coal
or in situ processing, including construction, use, maintenance, and
reclamation of roads, above-ground repair areas, storage areas,
pracessing areas, and shipping areas; areas upon which are sited
support facilities including hoist and ventilating ducts; areas utilized
for the disposal and storage of waste; and areas on which materials
incident to underground mining operations are placed; and
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(b) Underground operations such as underground construction,
operation, and reclamation of shafts, adits, underground support
facilities; in situ processing; and underground mining, hauling,
storage, and blasting.

(88) [(#9)] "Unwarranted failure to comply" means the failure of
the permittee due to indifference, lack of diligence, or lack of
reasonable care:

{a) To prevent the occurrence of any violation of any applicable
requirement of KRS Chapter 350, 405 KAR Chapters 7 through 24,
or permit conditions; or

{b) To abate any violation of any applicable requirement of KRS
Chapter 350, 405 KAR Chapters 7 through 24, or permit conditions.

(89) [t863] "Willfully" and "willful violation" mean that a person
acted either intentionally, voluntarily, or consciously, and with
intentional disregard or plain indifference to legal requirements, in
authorizing, ordering, or carrying out an act or omission that constitut-
ed a violation of SMCRA, KRS Chapter 350, 405 KAR Chapters 7
through 24, or a permit condition, or that constituted a failure or
refusal to comply with an order issued pursuant to SMCRA, KRS
Chapter 350, or 405 KAR Chapters 7 through 24.

PHILLIP J. SHEPHERD, Secretary
JUDITH A. VILLINES, Commissioner
APPROVED BY AGENCY: July 14, 1992
. FILED WITH LRC: July 15, 1992 at 10 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on August 27, 1992, at 9 a.m. at Hudson
Hollow Office Park, #2 Hudson Hollow, Frankfort, Kentucky in Room
D-16. Persons interested in being heard at this hearing shall notify
this agency in writing by August 22, 1992, five days prior to the
hearing, of their intent to attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
This hearing is open to the public. Any person who wishes to be
heard will be given an opportunity to comment on the proposed
administrative regulation.To assure an accurate record, the cabinet
requests that each person testifying at the hearing provide the cabinet
with a written copy of his or her testimony. No transcript of recording
will automatically be taken of the hearing unless a written request for
a transcript of recording is made, in which case the person making
the request shall have the responsibility of paying for same. Written
comments on the proposed amendment may be submitted at any
time before 4:30 p.m. on August 27, 1992. Comments received after
that time will not be considered. Written notification of intent to be
heard at the public hearing and written comments must be submitted
to the following contact person: Judith A. Villines, Department of Law,
Fifth Floor, Capital Plaza Tower, Frankfort, Kentucky 40601,

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Judith A. Villines

(1) Type and number of entities affected: This regulation amends
405 KAR 7001 by including terms which are used in 405 KAR 7.091
and 7:092. In addition to the amendments pertaining to 405 KAR
7:091 and 7:092, the definition of "person” has been amended to
include the definition of person under KRS 446.010 which includes
inter alia governmental bodies. The regulation therefore has an
indirect effact on state, county and local governments. Finally, this
regulation provides a definition for industrial or commercial use and
is indirectly applicable to permits issued by the cabinet authorizing
surface mining and reclamation operations. As such, the regulation
will indirectly pertain to any person interested in or adversely affected
by a determination or enforcement action initiated by the cabinet and
also has an indirect impact on all active and inactive surface mining
permits of which there are approximately 3,800.

(a) Direct and indirect costs or savings to those affected:

1. Firstyear: None. This regulation, which is definitional in nature,
should not have any fiscal impact.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs (note any
effects upon competition): None

{b) Reporting and paperwork requirements: None

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings:

1. Firstyear: None. This regulation, which is definitional in nature,
should not have any fiscal impact on the cabinet.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs: None

{b) Reporting and paperwork requirements: None

(3) Assessment of anticipated effect on state and local revenues:
None

(4) Assessment of alternative methods: reasons why alternatives
were rejected: No alternatives were considered.

(5) ldentify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: None

(a) Necessity of proposed regulation if in conflict: Not applicable.

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: Not applicable.

{6) Any additional information or comments: None

TIERING: Was tiering applied? No. Tiering is not applicable to
this proposed amendment because, under the federal and Kentucky
surface mining laws and regulations, these requirements must apply
equally to all entities.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 USC 1253, 1255, 1291; 7 CFR Part 657, 30 CFR Parts 700.5,
701.5, 707.5, 730, 731, 732, 733, 735, 761.5, 762.5, 773.5, 800.5,
843.5, 917,

2. State compliance standards. This reguiation defines terms used
in 405 KAR Chapter 7 and amends 405 KAR 7:001 by including terms
which are used in 405 KAR 7:091 and 7:092. In addition to the
amendments pertaining to 405 KAR 7:091 and 7:092, the definition
of "person” has been amended to include the definition of person
under KRS 446.010 which includes inter alia governmental bodies.
Finally, this regulation provides a definition for "industrial or commer-
cial use” and is applicable to permits issued by the cabinet authoriz-
ing surface mining and reclamation operations,

3. Minimum or uniform standards contained in the federal
mandate. The federal regulations provide definitions of "person” and
"industrial or commercial use” as set forth in the federal surface
mining regulations are substantially the same or similar to those
proposed in the state regulation. Other terms, such as administrative
hearings, hearing officer and "interim report” are not mandated by
federal law or regulation.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or

"additional or different responsibilities or requirements, Not applicable,

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
(Proposed Amendment)

405 KAR 7:030. Applicability.

RELATES TO: KRS 350.010, 350.028, 350.057, 350.060,
350.151, 350.465, 30 CFR Parts 700.1 1, 707.11-.12, 730-733, 735,
917, 30 USC 1253, 1255, 1278, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.020, 350.028,
350.465, 30 CFR Parts 700.11, 707.11-.12, 730-733, 735, 917, 30
USC 1253, 1255, 1278, 1291

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
requires the cabinet to promulgate rules and regulations pertaining to
surface coal mining and reclamation operations. This regulation
designates 405 KAR Chapters 7 through 24 as applicable to all coal
exploration and surface coal mining and reclamation operations, and
specifies those activities to which 405 KAR Chapters 7 through 24 do
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not apply. This regulation reflects the jurisdiction of the cabinet over
coal exploration and surface coal mining and reclamation operations
and sets forth certain nonjurisdictional activities.

Section 1. Applicability. 405 KAR Chapters 7 through 24 apply to
all coal exploration and surface coal mining and reclamation opera-
tions, except any surface coal mining and reclamation operations
which, together with any related operation, affected an area of two (2)
acres or less, which were conducted pursuant to a two (2) acre or

less permit issued by the cabinet, which were commenced on or

before June 5, 1987, and on which mining ceased on or before
November 7, 1987, in which case the provisions of 405 KAR Chapter
26 and KRS 350.060(13) shall apply. :

(1) For purposes of this regulation, if a segment of a road is used
for access or coal haulage by more than one (1) surface coal mining
operation, the entire segment shall be included in the affected area
of each of those operations; except that two (2) or more operations
which are deemed related pursuant to subsection (2) of this section
shiall be considered as one (1) operation for the purposes of this
subsection. .

(2) Except as provided in subsection (3) of this section, surface
coal mining operations shall be deemed related if they occur within
twelve (12) months of each other, are physically related, and are
under common ownership or control. ’

(a) Operations shall be deemed physically related if drainage from
both operations flows into the same watershed at or before a point
within five (5) aerial miles of both operations.

{b) Operations shall be deemed under common ownership or
control if they are owned or controlled, directly or indirectly, by or on
behalf of:

1. The same person,

2. Two (2) or more persons, one (1) of whom controls, is under
commen control with, or is controlled by the other; or

3. Members of the same family and their relatives, unless it is

established that there is no direct or indirect business relationship-

between or among them. :

(¢} For purposes of this subsection, control exists if one has
ownership of fifty (50) percent or more of the voting shares of, or
general partnership in, an.entity; any relationship which gives ane (1)
person the ability in fact or in faw to direct what the other does; or any
relationship which gives one (1) person express or implied authority
to determine the manner in which coal at different sites will be mined,
handled, sold or disposed of.

(3) Notwithstanding the provisions of subsection (2) of this
section, the cabinet may determine, in accordance with the prece-
dures applicable to requests for determination of exemption pursuant
to Section 3 of this regulation, that two (2) or more surface coal
mining operations shall not be deemed related if, considering the
history and circumstances relating to the coal, its location, the
operations at the sites in question, all related operations and all
persons mentioned in subsection (2)(b) of this section, the cabinet
concludes in writing that the operations are not of the type which
SMCRA was intended to regulate and that there is no intention on the
part of the operations or persons to evade the requirements of KRS
Chapter 350 or 405 KAR Chapters 7 through 24.

(4) The exemption provided by this section applies only to
operations with an affected area of less than two (2) acres where coal
is being extracted for commercial purposes and to surface coal
mining operations within that affected area incidental to those
operations.

Section 2. Coal Extraction Incidental to Government Financed
Construction. (1){a) Coal extraction which is an incidental part of
government-financed construction is exempt from KRS Chapter 350
and 405 KAR Chapters 7 through 24, except subsection (2) of this
section shall apply. .

{b) Any person who conducts or intends to conduct coal extrac-
tion which does not satisty paragraph (a) of this subsection shall not
proceed until a permit has been obtained from the cabinet.

(c) Rectamation of abandoned mined lands funded under Title IV
of SMCRA shall be deemed government-financed construction.

(2) Information to be maintained on site. Any person exiracting
coal incident to government-financed highway or other construction
who extracts more than 250 tons of coal or affects more than two (2)
acres shall maintain, on the site of the extraction operation and
available for inspection, documents which show:

(a) A description of the construction project;

(b} The exact location of the construction, right-of-way or the
boundaries of the area which will be directly affected by the construc-
tion; and

(¢} The government agency which is providing the financing and
the kind and amount of public financing, including the percentage of
the entire construction costs represented by the government financ-
ing. :

Section 3. Exemptions. (1) Exemptions from 405 KAR Chapters
7 through 24 shall be recognized for the following:

(a) The extraction of coal by a landowner of fifty (50) tons or less
within twelve (12) successive calendar months for his or her own
noncommercial use from land owned or leased by him or her.
Noncommercial use does not include the extraction of coal by one (1)
unit of an integrated company or other business or nonprofit entity
which uses the coal in its own manufacturing or power plants;

(b) The extraction of or intent to extract twenty-five (25) tons of -
coal or less by any person by within twelve (12) successive calendar
months; i

(c) The extraction of coal as an incidental part of federal, state or
local government-financed highway or other construction; and

{d) The extraction of coal incidental to the extraction of other
minerals if coal does not exceed sixteen and two-thirds (16 2/3)
percent of the tonnage of coal and minerals removed for purposes of
commercial use or sale in accordance with 405 KAR 7:035. :

(2) The cabinet may on its own initiative and shall, within a
reasonable time of a request from any person who intends to extract
coal pursuant to subsection (1)(a) through (¢} of this section, make a
written determination whether the operation is exempt from 405 KAR
Chapters 7 through 24. The cabinet shall give reasonable notice of
the request to interested persons. Prior to the time a determination is
made, any person may submit, and the cabinet shall consider, any
written information relevant to the determination. A person requesting
that an operation be declared exempt $hall have the burden of
establishing the exemption.

(3) If a written determination of exemption pursuant to subsection
(1)(a) through (c) of this section is reversed through subsequent
administrative or judicial action, any person who, in good faith, has
made a complete and accurate request for an exemption and relied
upon the determination shall not be cited for violations which occurred
prior to the date of the reversal. This subsection shall not apply to two
(2) acre permits.

(4) Exemptions pursuant to subsection (1)(d) of this section shall

be subject to 405 KAR 7.035.

Section 4. Termination and Reassertion of Jurisdiction. (1)
Beginning November 1, 1992, the jurisdiction of the cabinet under 405

KAR Chapters 7-24 over the reclaimed site of a completed surface

coal mining and reclamation operation, or increment thereof, or coal
exploration operation, shall terminate when:

(a) The cabinet has determined in writing that all requirements
imposed under 405 KAR Chapters 7-24 and KRS Chapter 350 have
been successiully completed; or

(b) If a performance bond was required, the cabinet has made
final decision in accordance with 405 KAR 10:040 to release the
performance bond fully. For the purposes of this section, the cabinet's
decision to release the performance bond shall not be final until the
Tme to file administrative and judicial appeals has expired and all
appeals have been resolved.

{2) 1 jurisdiction was terminated under subsection (1) of this
section, the cabinet shall reassert jurisdiction under 405 KAR
Chapters 7-24 over the site if it is demonstrated that the bond release
dacision or written determination referred to in subsection (1) of this
section was based upon fraud, collusion, or misrepresentation of a
material fact.
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(8) If the cabinet prior to November 1, 1992, terminated jurisdic-
tion_under 405 KAR Chapters 7-24 over the reclaimed site of a
completed surface coal mining and reclamation operation, or
increment thereof, or coal exploration operation the cabinet shall
reassert jurisdiction over the site if it is demonstrated that the bond
release decision or other determination that led fo the termination of

|urisdiction was based upon fraud, collusion, or misrepresentation of
a material fact.

PHILLIP J. SHEPHERD, Secretary
JUDITH A. VILLINES, Commissioner

APPROVED BY AGENCY: July 14, 1992

FILED WITH LRC: July 15, 1992 at 10 a.m.

PUBLIC HEARING: A public hearing on this proposed amend-
ment has been scheduled for 9 am. (EDT) Thursday, August 27,
1992 in the Department for Surface Mining Reclamation and Enforce-
ment's Training Room (Room D-16) at the Hudson Hollow Office
Park, #2 Hudson Hollow Road, Frankfort, Kentucky. Persons who
wish to testify at the hearing shall notify the contact person listed
below, in writing, by August 22, 1992, five days before the scheduled
hearing date. If the hearing is held, it will be open to the public. Any
person in attendance who wishes to testify on the proposed amend-
ment will be given a fair and reasonable opportunity to do so,
regardless of whether the person has given the cabinet prior written
notice of his intent to testify. To assure an accurate record, the
cabinet requests that each person testifying at the hearing provide the
cabinet with a written copy of his testimony. The cabinet is not
required to make a recording or transcript of the hearing unless
someone makes a written request for it, in which case the person
requesting the recording or transcript shall pay for it. A person who
wishes to comment on this proposed amendment but does not wish
to testify at-the hearing may submit written comments on the
proposed amendment at any time before 4:30 p-m. (EDT) on August
27, 1992, Comments received after that time will not be considered,
Written comments and written notices of intent to testify at the hearing
shall be submitted to the hearing shall be submitted to: Jim Villines,
Kentucky Department for Surface Mining, 2 Hudson Hollow Road,
Frankfort, Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact: Jim Villines

(1) Type and number of entities affected: This regulation sets
forth the applicability of, and exemptions from the permanent program
surface coal mining regulations in 405 KAR Chapters 7-24. This
amendment pertains to termination and subsequent reassertion of the
cabinet's jurisdiction under 405 KAR Chapters 7-24 over the re-
claimed sites of completed surface coal mining and reclamation
operations and coal exploration operations, and thus potentially
affects all such operations. Over 6,000 sites have been issued
permanent program permits for surface coal mining and reclamation
operations, and over 6,000 notices of intent to conduct coal explora-
tion operations have been submitted. This amendment indirectly
affects the general public in the coal producing regions of Kentucky.
Beginning November 1, 1992 the jurisdiction of the cabinet over the
reclaimed site of a completed surface coal mining and reclamation
operation, or increment thereof, will automatically terminate upon the
final decision of the cabinet in accordance with 405 KAR 10:040 to
release the performance bond fully. The cabinet's dscision to release
the bond is not "final" for the purpose of termination of jurisdiction
until the time to file administrative and judicial appeals of the bond
release has expired and any appeals have been resolved. The
cabinet must later reassert its jurisdiction if the decision to release the
bond is demonstrated to have been based upon fraud, collusion, or
misrepresentation of a material fact. The same criteria apply to
termination and reassertion of jurisdiction over the reclaimed site of
a completed coal exploration operation, except that the cabinet's
written determination that the site meets the requirements of 405 KAR
Chapters 7-24 and KRS Chapter 350, rather than a bond release
decision (bond is not required for coal exploration operations), is the
basis for the termination of jurisdiction. Prior to this amendment there

have been no administrative regulations (or statutes) that expressly
set forth criteria or procedures for termination or reassertion of the
cabinet's jurisdiction. However, it has been the leng standing practice
of the cabinet to effectively terminate its jurisdiction by ceasing to
inspect and enforce at completed, reclaimed sites whers the bond
has been fully released or where, if no bond was required, the cabinet
has determined that reclamation of the site meets the applicable
statutory and regulatory requirements. This amendment does not
disturb any actions of the cabinet taken prior to November 1, 1992
under past practices to terminate jurisdiction, However, it requires that
the cabinet reassert jurisdiction over such sites under similar criteria
as for terminations made automatically under this amendment after
November 1, 1992.

(a) Direct and indirect costs or savings to those affected:

1. First year: There will be no direct or indirect costs or savings
to operations subject to this amendment, except when the cabinet
reasserts jurisdiction over a site because the cabinet's bond release
decision or other determination leading to the termination of jurisdic-
tion is demonstrated to have been based upon fraud, collusion, or
misrepresentation of a material fact. In such cases the permittee, or
the person who conducted coal exploration operations, will be subject
to costs necessary to bring the site into compliance with applicable
statutory and regulatory requirements.

2. Continuing costs or savings: Same as first year.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): None.

(b) Reporting and paperwork requirements: No routine require-
ments.

(2) Effects on the promulgating administrative body:

{a) Direct and indirect costs or savings:

1. First year: Since the amendment is consistent with current
cabinet practices regarding termination of jurisdiction, there will be no
direct or indirect costs or savings in relation to such terminations.
However, if the eabinet is required to reassert jurisdiction at a site the

cabinet will be subject to operational costs in requiring the persons

responsible for the site to bring the site into compliance with applica-
ble statutory and regulatory requirements.

2. Continuing costs or savings: Same as first year.

3. Additional factors increasing or decreasing costs: None.

{b) Reporting and paperwork requirements: No additional routine
reporting and paperwork.

(8) Assessment of anticipated effect on state and local revenues;
No effect,

(4) Assessment of alternative methods; reasons why alternatives
were rejected: No alternatives were considered. This amendment is
necessary to comply with federal regulations.

(5) Identify any statute, administrative regulation, or governmental
policy which may be in conflict, overlapping or duplication: None

(a) Necessity of proposed regulation if in conflict; Not applicable.

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: Not applicable.

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. Tiering is not applicable to
this proposed amendment because, under the federal and Kentucky
surface mining laws and regulations, these requirements must apply
equally to all operations subjact to 405 KAR Chapters 7-24.

FEDERAL MANDATE ANALYSIS COMPARISON

Agency Contact: Jim Villines

1. Federal statute or regulation constituting the federal mandate.
30 USC 1253, 1255, 1278, 1291, 30 CFR Parts 700.11, 707.11-.12,
730-733, 735, 917.

2. State compliance standards. This amendment pertains to
termination and subsequent reassertion of the cabinet's jurisdiction
under the permanent program surface coal mining regulations, 405
KAR Chapters 7-24. Beginning November 1, 1992 the jurisdiction of
the cabinet over the reclaimed site of a completed surface coal
mining and reclamation operation, or increment thereof, will automati-
cally terminate upon the final decision of the cabinet in accordance
with 405 KAR 10:040 to release the performance bond fully. The
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cabinet's decision to release the bond is not "final” for the purpose of
termination of jurisdiction until the time to file administrative and
judicial appeals of the bond release has expired and any appeals
have been resolved. The cabinet must later reassert its jurisdiction if
the decision to release the bond is demonstrated to have been based
upon fraud, collusion, or misrepresentation of a material fact. The
same criteria apply to termination and reassertion of jurisdiction over
the reclaimed site of a completed coal exploration operation, except
that the cabinets written determination that the site mests the
requirements of 405 KAR Chapters 7-24 and KRS Chapter 350,
rather than a bond release decision (bond is not required for coal
exploration operations), is the basis for the termination of jurisdiction.
Prior to this amendment there have been no administrative regula-
tions {or statutes) that expressly-set forth criteria or procedures for
termination or reassertion of the cabinet's jurisdiction. However, it has
been the long standing practice of the cabinet to effactively terminate
its jurisdiction by ceasing to inspect and enforce at completed,
reclaimed sites where the bond has been fully released or where, if
no bond was required, the cabinet has determined that reclamation
of the site meets the applicable statutory and regulatory requirements.
This amendment does not disturb any actions of the cabinet taken
prior to November 1, 1892 under past practices to terminate jurisdic-
tion. However, it requires that the cabinet reassert jurisdiction over
such sites under similar criteria as for terminations made automatical-
ly under this amendment after November 1, 1892.

3. Minimum or uniform standards contained in the federal
mandate. The federal regulations at 30 CFR 700.11(d) impose the
same standards as the state standards discussed in item 2 above,
except as described in item 4 below.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? Yes. Although this amendment
does not impose stricter requirements, there are some differences
between this amendment and the federal mandate:

(a) The clarification in this amendment, that a bond release
decision is not final for purposes of termination of jurisdiction until the
time to file appeals has expired and any appeals have been resolved,
is not in the text of 30 CFR 700.11(d). However, it is explained in the
preamble to the federal rule (53 FR 44356-44363, November 2, 1988)
that this is the intent of the rule.

(b) The clarification in this amendment, that it applies not only to
surface coal mining and reclamation operations but also to coal
exploration operations, is not in the text of 30 CFR 700.11(d).
However, it is explained in the preamble to the federal rule (53 FR
44356-44363, November 2, 1988) that this is the intent of the rule.

(c) With regard to termination of jurisdiction where a bond was not
required, the federal regulation provides that a regulatory authority
may terminate its jurisdiction based on its written determination that
applicable requirements have been successfully completed. This
amendment has the same requirement (written determination) for
non-bonded sites where jurisdiction is terminated after November 1,
1992. However, for sites where a bond was not required and
jurisdiction was terminated prior to November 1, 1982, this amend-
ment would not retroactively disturb a prior termination of jurisdiction
that was based upon an unwritten determination that applicable
requirements were successfully completed. The preamble to the
federal rule (53 FR 44362, November 2, 1988) explains the intent of
the rule: "Accordingly, this rule is prospective only. It does not
invalidate previous actions by State regulatory authorities to terminate
their jurisdiction but instead formalizes the standards that must be
incorporated into approved programs and applied thereafter.”

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. The "different”
requirements in this amendment as described in item 4 above are
consistent with the federal regulations for the reasons given in item
4. The federal regulations have a preambie that can help interpret the
intent of the regulations. These interpretations are provided directly
in this amendment for consistency with KRS Chapter 13A.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
(Proposed Amendment)

405 KAR 8:001. Definitions for 405 KAR Chapter 8.

RELATES TO: KRS 146.410, Chapter 350, 7 CFR Part 657, 30
CER Parts 700.5, 701.5, 707.5, 730-733, 735, 761.5, 762.5, 773.5,
800.5, 843.5, 917, 30 USC 1263, 1265, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028, 350.465,
7 GFR Part 657, 30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735,
7615, 762.5, 773.5, 800.5, 843.5, 917, 30 USC 1253, 1255, 1281

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
requires the cabinet to promulgate rules and regulations pertaining to
surface coal mining and reclamation operations under the permanent
regulatory program. This regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 8.

Section 1. Definitions. (1) "Acid drainage” means water with a pH
of less than six (6.0) and in which total acidity exceeds total alkalinity,
discharged from an active, inactive, or abandoned surface coal mine
and reclamation operation or from an area affected by surface coal
mining and reclamation operations.

(2) "Acid-forming materials" means earth materials that contain
sulfide minerals or other materials which, if exposed to air, water, or
weathering processes, form acids that may create acid drainage.

(3) "Adjacent area” means land located outside the affected area
or permit area, depending on the context in which "adjacent area” is
used, where air, surface or groundwater, fish, wildlife, vegetation or
other resources protected by KRS Chapter 350 may be adversely
impacted by surface coal mining and reclamation operations.

(4) "Administratively complete application” means an application
for permit approval, or approval for coal exploration if required, which
the cabinet determines to contain information addressing each
application requirement of the regulatory program and to contain all
information necessary to initiate technical processing and public
review.

(5) "Affected area” means any jand or water area which is used

" to facilitate, or is physically altered by, surface coal mining and

reclamation operations. The affected area includes the disturbed area;
any area upon which surface coal mining and reclamation operations
are conducted; any adjacent lands the use of which is incidental to
surface coal mining and reclamation operations; all areas covered by
new or existing roads used to gain access to, or for hauling coal to or
from, surface coal mining and reclamation operations, except as
provided in this definition; any area covered by surface excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or other
property or material on the surface resulting from, or incident to,
surface coal mining and reclamation operations; and the area located
above underground workings associated with .underground mining
activities, auger mining, or in situ mining. The affected area shall
include every road used for the purposes of access to, or for hauling
coal to or from, surface coal mining and reclamation operations,
unless the road: .

(a) Was designated as a public road pursuant to the laws of the
jurisdiction in which it is located;

{b) Is maintained with public funds, and constructed in a manner
similar to other public roads of the same classification within the
jurisdiction; and

(c) There is substantial (more than incidental) public use.

(6) "Applicant” means any person segking a permit, permit
revision, permit amendment, permit renewal, or transfer, assignment,
or sale of permit rights from the cabinet to conduct surface coal
mining and reclamation operations or approval to conduct coal
exploration operations pursuant to KRS Chapter 350 and all applica-
ble regulations.

VOLUME 19, NUMBER 2 - AUGUST 1, 1992



ADMINISTRATIVE REGISTER - 468

(7) "Application” means the documents and other information filed
with the cabinet seeking issuance of permits; revisions; amendments;
renewals; and transfer, assignment or sale of permit rights for surface
coal mining and reclamation operations or, if required, seeking
approval for coal exploration.

(8) "Approximate original contour” is defined in KRS 350.010

(9) "Aquifer” means a zone, stratum, or group of sirata that can
store and transmit water in sufficlant quantities for domestic, agricul-
tural, industrial, or other beneficial use.,

(10) "Auger mining” means a method of mining coal at a cliff or
highwall by drilfing holes into an exposed coal seam from the highwall

and transporting the coal along an auger bit to the surface and shall »

also include all other methods of mining in which coal is extracted
from beneath the overburden by mechanical devices located at the
face of the cliff or highwall and extending laterally into the coal 'seam,
such as extended depth, secondary recovery systems,

(11) "Best technology currently available” means equipment,
devices, systems, methods, or techniques which will prevent, to the
extent possible, additional contributions of suspended solids to stream
flow or runoff outside the permit area and minimize, to the extent
possible, disturbances and adverse impacts on fish, wildlife, and
related environmental values, and achieve enhancement of thosa
resources where practicable. The term includes equipment, devices,
systems, methods, or techniques which are currently available
anywhere as determined by the cabinet, even if they are not in routine
use. The term includes, but is not limited to, construction practices,
siting requirements, vegetative selection and planting requirements,
animal stocking requirements, scheduling of activities and design of
sedimentation ponds in accordance with 405 KAR Chapters 16 and
18. The cabinet shall have the discretion to determine the best
technology currently available on a case-by-case basis, as authorized
by KRS Chapter 350 and 405 KAR Chapters 7 through 24,

(12) "Cabinet" is defined in KRS 350.010.

(13) "Cemetery" means any area where human bodies are
interred.

(14) "Cessation order" means an order for cessation and
immediate compliance and any similar order issued by OSM under
SMCRA or issued by any state pursuant to its laws or regulations
under SMCRA,

(15) "CFR" means Code of Federal Reguiations.

(16) "Coal” means combustible carbonaceous rock, classified as
anthracite, bituminous, subbituminous, or lignite by ASTM Standard
D 388-77.

(17) "Coal exploration” means the field gathering of;

(a) Surface or subsurface geologic, physical, or chemical data by
mapping, trenching, drilling, geophysical, or other techniques
necessary to determine the quality and quantity of overburden and
coal of an area; or

(b) Environmental data to establish the conditions of an area
bsfore beginning surface coal mining and reclamation operations
under the requirements of 405 KAR Chapters 7 through 24 if the
activity may cause any disturbance of the land surface or may cause
any appreciable effect upon land, air, water, or other environmental
resources.

(18) "Coal mine waste" means coal processing waste and
underground development waste.

(19) "Coal processing plant” means a facility where coal is
subjected to chemical or physical processing or cleaning, concentrat-
ing, crushing, sizing, scresning, or other processing or preparation
including all associated support facilities including but not limited to:
loading facilities; storage and stockpile facilities; sheds, shops, and
other buildings; water treatment and water storage facilities; settling
basins and impoundments; and coal processing and other waste
disposal areas. i

(20) "Coal processing waste” means materials which are
separated from the product coal during the cleaning, concentrating,
or other pracessing or preparation of coal.

(21) "Collateral bond" means an indemnity agreement in a sum
certain payable to the cabinet executed by the permittee and which
is supported by the deposit with the cabinet of cash, negotiable
certificates of deposit, or an irrevocable lstter of credit of any bank

organized and authorized to transact business in the United States,

(22) "Combustible material” means organic material that is
capable of burning, either by fire or through oxidation, accompanied
by the evolution of heat and a significant temperature rise.

(23) "Compaction” means increasing the density of a material by
reducing the voids between the particles by mechanical effort,

(24) "Complete and accurate application" means an application
for permit approval, or approval for coal exploration if required, which
the cabinet determines to contain all information required under, and
necessary to comply with, KRS Chapter 350 and 405 KAR Chapters
7 through 24, in order to make decisions concerning its administrative
and technical acceptability and whether a permit or exploration
approval may be issued.

(25) "Cropland” means land used for the production of adapted
crops for harvest, alone or in a rotation with grasses and legumes,
and includes row crops, small grain crops, hay crops, nursery crops,
orchard crops, and other similar specialty crops.

(26) "Cumulative impact area” means the area, including the
permit area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining on
surface and groundwater systems. Anticipated mining shall include,
at a minimum, the entire projected lives through bond release of:

(a) The proposed operation;

{b) All existing operations;

(c} Any operation for which a permit application has been
submitted to the cabinet; and

(d) All operations required to meet diligent development require-
ments for leased federal coal for which there is actual mine develop-
ment information available.

(27) "Day" means calendar day unless otherwise specified to be
a working day.

(28) "Department” means the Department for Surface Mining
Reclamation and Enforcement.

(29) "Developed water resources land" means land used for
storing water for beneficial uses such as stockponds, irrigation, fire
protection, flood control, and water supply.

(80) "Disturbed area" means an area where vegetation, topsoil,
or overburden is removed or upon which topsoil, spoil, coal process-
ing waste, underground development waste, or noncoal waste is
placed by surface coal mining operations. Those areas are classified
as "disturbed" until reclamation is complete and the performance bond
or other assurance of performance required by 405 KAR Chapter 10
is released.

(81) "Diversion” means a channel, embankment, or other
manmade structure constructed to divert water from one (1) area to
another. '

(32) "Embankment" means a manmade deposit of material that
is raised above the natural surface of the land and used to contain,
divert, or store water: to support roads or railways; or for other similar
purposes.

(33) "Ephemeral stream” means a stream which flows only in
direct response to precipitation in the immediate watershed or in
response to the melting of a cover of snow and ice, and which has a
channel bottom that is always above the local water table.

{34) "Excess spoil" means spoil disposed of in a location other
than the coal extraction area, except that spoil material used to
achigve the approximate original contour shall not be considered
excess spoil,

{35) "Existing structure® means a structure or facility used in
connection with or to facilitate surface coal mining and reclamation
operations, for which construction began prior to January 18, 1983.

{86) "Federal lands" means any lands, including mineral interests,
owned by the United States, without regard to how the United States
acquired ownership of the lands or which agency manages the lands.
It does not include Indian lands.

{87) "Forest land" means land used or managed for the long-term
production of wood, wood fiber, or wood derived products.

(38) "Fugitive dust” means that particulate matter which becomes
airborne due to wind erosion from exposed surfaces,

(39) "General area” means, with respect to hydrology, the
topographic and groundwater basin surrounding a permit area which
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is of sufficient size, including areal extent and depth, to include one
(1) or more watersheds containing perennial streams and groundwa-
ter zones and to allow assessment of the probable cumulative
impacts on the quality and quantity of surface and groundwater
systems in the basins.

{40) "Ground cover” means the area of ground covered by the
combined aerial parts of vegetation and litter produced and distributed
naturally and seasonally on site, expressed as a percentage of the
total area of measurement.

(41) "Groundwater" means subsurface water that fills available
openings in rock or soil materials to the extent that they are consid-
ered water saturated.

(42) "Growing season” means the period during a one (1) year
oycle, from the last killing frost in the spring to the first Killing frost in
the fall, in which climatic conditions are favorable for plant growth. In
Kentucky,
this period normally extends from mid-April to mid-October.

(43) "Highwall" means the face of exposed averburden and coal
in an open cut of a surface mining activity or for entry to underground
mining activities.

{44) "Historically used for cropland.”

(a) "Historically used for cropland” means that lands have been
used for cropland for any five (5) years or more out of the ten (10)
years immediately preceding:

1. The application; or

2, The acquisition of the land for the purpose of conducting
surface coal mining and reclamation operations.

(b) Lands mesting either paragraph (a)1 or 2 of this subsection
shall be considered "historically used for cropland.”

(c) In addition to the lands covered by paragraph (a) of this
subsection, other lands shall be considered “historically used for
cropland” as described below:

1. Lands that would likely have been used as cropland for any
five (5) out of the last ten (10) years immediately preceding the
acquisition or the application but for some fact of ownership or controi
of the land unrelated to the productivity of the land; and

2. Lands that the cabinet determines, on the basis of additional
cropland history of the surrounding lands and the lands under
consideration, are clearly cropland but fall outside the specific five (5)
years in ten (10) criterion.

(d) Acquisition includes purchase, lease, or option of the land for
the purpose of conducting or allowing through resale, lease or option,
the conduct of surface coal mining and reclamation operations.

(45) "Hydrologic balance” means the relationship between the
quality and quantity of water inflow to, water outflow from, and water
storage in a hydrologic unit such as a drainage basin, aquifer, soil
zone, lake, or reservoir. It encompasses the dynamic relationship
between precipitation, runoff, evaporation, and changes inground and
surface water storage.

(46) "Hydrologic regime” means the entire state of water move-
ment in a given area. It is a function of the climate and includes the
phenomena by which water first occurs as atmospheric water vapor,
passes into a liquid or solid form, falls as precipitation, moves along
or into the ground surface, and returns to the atmosphere as vapor by
means of evaporation and transpiration.

(47) "imminent danger to the health and safety of the public”
means the existence of any condition or practice, or any violation of
a permit or other requirements of KRS Chapter 350 in a surface coal
mining and reclamation operation, which could reasonably be
expected to cause substantial physical harm to persons outside the
permit area before the condition, practice, or violation can be abated.
A reasonable expectation of death or serious injury before abatement
exists if a rational person, subjected to the same condition or practice
giving rise to the peril, would avoid exposure to the danger during the
time necessary for abatement.

(48) "Impoundment” means a closed basin, naturally formed or
artificially built, which is dammed or excavated for the retention of

* water, sediment, or waste.

(49) "Incidental boundary revision" means an extansion to a
permit area that is necessary for reasons unforeseen when the
original permit application was prepared and that is small in relation

to the original or amended permit area.

(50) “Industrial/commercial lands” means Jands used for:

(a) Extraction or_transformation of materials for fabrication of
products, wholesaling of products, or long-term storage of products,
and heavy and light manufacturing facilities. ’

{b) Retail or trade of goods or services, including hotels, motels,
stores, restaurants, and other commercial establishments.

(51) [¢66}] "In situ processes” means activities conducted on the
surface or underground in connection with in-place distillation,
retorting, leaching, or other chemical or physical processing of coal.
The term includes, but is not limited to, in situ gasification, in situ
leaching, slurry mining, solution mining, borehole mining, and fluid
recovery mining.

(52) [¢64)] "Intermittent stream” means:

(a) A stream or reach of stream that drains a watershed of one
(1) square mile or more but does not flow continuously during the
calendar year; or

(b) A stream or reach of a stream that is below the local water
table for at least some part of the year, and obtains its flow from both
surface runoff and groundwater discharge.

(53) [¢62)] "lrreparable damage to the environment” means any
damage to the environment, in violation of SMCRA, KRS Chapter
350, or 405 KAR Chapters 7 through 24, that cannot be corrected by
actions of the applicant.

(54) [¢63)] "KAR" means Kentucky administrative regulations.

(65) [(643] "KRS" means Kentucky Revised Statutes.

(56) [¢66}] "Land use” means specific functions, uses, or manage-
ment-related activities of an area, and may be identified in combina-
tion when joint or seasonal uses occur and may include land used for
support facilities that are an integral part of the use. In some
instances, a specific use can be identified without active manage-
ment.

(57) [¢68)] "Monitoring” means the collaction of environmental
data by either continuous or periodic sampling methods.

(58) [¢64)] "MRP" means mining and reclamation plan.

(59) [¢68)] "MSHA" means Mine Safety and Heaith Administration.

(60) [{693] "Mulch" means vegetation residues or other suitable
matenals that aid in soil stabilization and soil moisture conservation,
thus providing micro-climatic conditions suitable for germination and
growth.

(61) [{66})] "Notice of noncompliance and order for remedial
measures” means a written document and order prepared by an
authorized representative of the cabinet which sets forth with
specificity the violations of KRS Chapter 350, 405 KAR Chapters 7
through 24, or permit conditions which the authorized representative
of the cabinet determines to have occurred based upon his inspec-
tion, and the necessary remedial actions, if any, and the time
schedule for completion thereof, which the authorized representative
deems necessary and appropriate to correct the violations.

(62) [¢64)] "Notice of violation" means any written notification from
a governmental entity of a violation of law or regulation, whether by
letter, memorandum, legal or administrative pleading, or other written
communication. This shall include a notice of noncompliance and
order for remedial measures.

(63) [(62)] "Occupied dwelling” means any building that is
currently being used on a regular or temporary basis for human
habitation.

(64) [(63)] "Operations” is defined in KRS 350.010.

{65) [(e4)] "Operator" is defined in KRS 350.010.

(66) [(6&)] "Order for cessation and immediate compliance”
means a written document and order issued by an authorized
representative of the cabinet when:

{a) A person to whom a notice of noncompliance and order for
remedial measures was issued has failed, as determined by a cabinet
inspection, to comply with the terms of the notice of noncompliance
and order for remedial measurss within the time limits set therein, or
as subsequently extended; or

{b) The authorized representative finds, on the basis of a cabinet
inspaction, any condition or practice or any violation of KRS Chapter
350, 405 KAR Chapters 7 through 24, or any condition of a permit or
exploration approval which:
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I. Creates an imminent danger to the health or safety of the
public; or

2. Is causing or can reasonably ba expected to cause significant,
imminent environmental harm to land, air or water resources.

(67) [{6€)] "OSM" means Office of Surface Mining Reclamation
and Enforcement, United States Department of the Interior.

(68} [{87)] "Other mineral" means any commercially valuable
substance mined for its mineral value, excluding coal, topsail, waste,
and fill material,

(69) [¢68)] "Overburden" is defined in KRS 350.010.

(70) [{€83] "Owned or controlled” and "owns or controls" mean any
one (1) or a combination of the relationships specified in paragraphs
(a) and (b} of this definition: .

(a)1. Being a permittee of a surface coal mining operation;

2. Based on instruments of ownership or voting securities, owning
of record in excess of fifty (50) percent of an entity; or

3. Having any other relationship that gives one (1) person
authority directly or indirectly to determine the manner in which an
applicant, an operator, or other entity conducts surface coal mining
operations.

(b) The following relationships are presumed to constitute
ownership or control unless a person can demonstrate that the person
subject to the presumption does not in fact have the authority directly
or indirectly to determine the manner in which the relevant surface
coal mining operation is conducted:

1. Being an officer or director of an entity;

2. Being the operator of a surface coal mining operation;

3. Having the ability to commit the financial or real property
assets or working resources of an entity;

4. Being a general partner in a partnership;

5. Based on the instruments of ownership or the voting securities
of a corporate entity, owning of record ten (10) through fifty (50)
percent of the entity; or

6. Owning or controlling coal to be mined by another person
under a lease, sublease, or other contract and having the right to
receive the coal after mining or having authority to determine the
manner in which that person or another person conducts a surface
coal mining operation.

(71) [79)] "Pastureland" means land used primarily for the
long-term production of adapted, domesticated forage plants to be
grazed by livestock or occasionally cut and cured for livestock feed.

(72) [##4)] "Perennial stream" means a stream or that part of a
stream that flows continuously during all of the calendar year as a
result of groundwater discharge or surface runoff. The term does not
include "intermittent stream" or "ephemeral stream."

(73) [72)] "Performance bond" means a surety bond, a collateral
bond, or a combination thereof, or bonds filed pursuant to the
provisions of the Kentucky Bond Pool Program (405 KAR 10:200,
KRS 350.595, and KRS 350.700 through 850.755), by which a
permittee assures faithful performance of all the requirements of KRS
Chapter 350, 405 KAR Chapters 7 through 24, and the requirements
of the permit and reclamation plan.

(74) [(#3)] "Permanent diversion™ means a diversion remaining
after surface coal mining and reclamation operations are completed
which has been approved for retention by the cabinet and other
appropriate Kentucky and federal agencies.

(75) [(74)] "Permit” means written approval issued by the cabinet
to conduct surface coal mining and reclamation operations.

(76) [¢#8)] "Permit area” means the area of land and water within
boundaries designated in the approved permit application, which shall
include, at a minimum, all areas which are or will be affected by
surface coal mining and reclamation operations under that permit.

{77) [¢78)] "Permittee” means an operator or a person holding or
required by KRS Chapter 350 or 405 KAR Chapters 7 through 24 to
hold a permit to conduct surface coal mining and reclamation
operations during the permit term and until all reclamation obligations
imposed by KRS Chapter 350 and 405 KAR Chapters 7 through 24
are satisfied,

(78) [¢FA)] "Person” is defined in KRS 350.010 and 446.010(26). -

(79) [#8)] "Person having an interest which is or may be
adversely affected” or "parson with a valid legal interest” shall include

any person:

(a) Who uses any resource of economic, ‘tacreational, aesthetic,
or environmental value that may be adversely affected by coal
exploration or surface coal mining and reclamation operations, or by
any related action of the cabinet; or

(b) Whose property is or may be adversely affected by coal
exploration or surface coal mining and reclamation operations, or by
any related action of the cabinet.

(80) [793] "Previously mined area” means land that was disturbed
or affected by coal mining operations conducted prior to August 3,
1977, that has not been reclaimed to the standards of this title, and
for which there is no continuing responsibility to reclaim to the
standards of this title.

(81) [¢88)] "Prime farmland" means those:lands which are defined
by the Secretary of Agriculture in 7 CFR 657 and which have been
"historically used for cropland” as that phrase is defined above.

(82) [¢84)] "Principal shareholder" means any person who is the
record or beneficial owner of ten (10) percent or more of any class of
voting stock of the applicant.

(83) [t82)] "Probable cumulative impacts” means the expected
total qualitative, and quantitative, direct and indirect effects of surtace
coal mining and reclamation operations on the hydrologic regims.

(84) [(83)] "Probable hydrologic consequences” means the
projected results of proposed surface coal mining and reclamation
operations which may reasonably be expected to change the quantity
or quality of the surface and groundwater; the surface or groundwater
flow, timing, and pattern; and the stream channel conditions on the
permit area and adjacent areas.

(85) [{843] "Property to be mined" means both the surface and
mineral estates on and underneath lands which are within the permit
area.

(86) [{86}] "Public building” means any structure that is owned or
leased, and principally used by a governmental agency for public
business or meetings.

(87) [t8€)] "Publicly-owned park” means a public park that is

‘owned by a federal, state, or local governmental entity,

(88) [¢84)] "Public office” means a facility under the direction and
control of a govemmental entity which is open to public access on a
regular basis during reasonable business hours.

(89) [(88}] "Public park™ means an area dedicated or designated
by any federal, state, or local agency primarily for public recreational
use, daspite whether the use is limited to certain times or days. It
includes any land lsased, reserved, or held open to the public
because of that use.

(80} [(89}] "Public road" means any publicly owned thoroughfare
for the passage of vehicles.

(91) [¢28)] "Recharge capacity” means the ability of the soils and
underlying materiais to allow precipitation and runoff to infiltrate and

‘reach the zone of saturation.

(92) [t84)] "Reclamation” is defined in KRS 350.010.

(93) {92}] "Recreation land" means land used for public or private
lsisure-time use, ‘ncluding developed recreation facilities such as
parks, camps, and amusement areas, as well as areas for less
intensive uses such as hiking, canoeing, -and other undeveloped
recreational uses.

(94) [{98)] "Reference-area” means a land unit maintained under
appropriate management for the purpose of ‘measuring vegetative
ground -cover, ‘productivity, and plant species diversity ‘that are
produced naturally or by crop production methods -approved by the
cabinet,

(95) [¢e4)] "Refuse pile” means a surface deposit of coal mine
waste that is not retained by an impounding struéture and does not
impound water, slurry, or other liquid or semiliquid material.

(96) [t953] "Remining” means conducting surface coal-mining and
reclamation operations which affect.previously mined areas.

(97) [¢88)] "Renewable resource lands:*

(a) As used in 405 KAR Chapter 24, "renewable resource lands"
means geographic ‘areas which contribute significantly to the
long-range productivity of water supplies or of food or fiber:products,
these lands to include aquifers and aquifer recharge areas.

(b) As used in 405 KAR 8:040, Section 26, "renewable resource
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lands" means aquifers and areas for the recharge of aquifers and
other underground waters, areas for agricultural or silvicultural
production of food and fiber, and grazing lands.

(98) [{87)} "Residential land® means tracts employed for single
and multiple-family housing, mobile home parks, and other residential
lodgings.

(99) [¢98)] "Road" means a surface right-of-way for purposes of
travel by land vehicles used in coal exploration or surface coal mining
and reclamation operations. A road consists of the entire area within
the right-of-way, including the roadbed, shoulders, parking and side
area, approaches, structures, ditches, surface, and contiguous
appendages necessary for the total structure. The term includes
access and haul roads constructed, used, reconstructed, improved,
or maintained for use in coal exploration or surface coal mining and
reclamation operations, including use by coal hauling vehicles leading
to transfer, processing, or storage areas. The term does not include
pioneer or construction roadways used for part of the road construc-
tion procedure and promptly replaced by a road pursuant to 405 KAR
Chapters 16 and 18 located in the identical right-of-way as the
pioneer or construction roadway. The term also excludes any
roadway within the immediate mining pit area.

(100) [¢86)] "SCS" means Soil Conservation Service.

{101) [¢460)] "Secretary” is defined in KRS 350.010.

(102) [(164)} "Sedimentation pond” means a primary sediment
control structure designed, constructed, and maintained in accordance
with 405 KAR 16:090 or 405 KAR 18:090 and including but not limited
to a barrier, dam, or excavated depression which slows down water
runoff to allow suspended solids to settle out. A sedimentation pond
shall not include secondary sedimentation control structures, such as
straw dikes, riprap, check dams, mulches, dugouts, and other
measures that reduce overland flow velocity, reduce runoff volume,
or trap sediment, to the extent that the secondary sedimentation
structures drain to a sedimentation pond.

(108) [(+02)] "Significant, imminent environmental harm" means
an adverse impact on land, air, or water resources which resources
include, but are not limited to, plant and animal life as further defined
in this subsection.

(a) An environmental harm is imminent, if a condition, practice, or
violation exists which:

1. Is causing environmental harm; or

2. May reasonably be expected to cause environmental harm at
any time before the end of the reasonable abatement time that would
be set by the cabinet's authorized agents pursuant to the provisions
of KRS Chapter 350.

(b) An environmental harm is significant if that harm is apprecia-
ble and not immediately reparable. .

(104) [(403)] "Slope” means average inclination of a surface,
measured from the horizontal, generally expressed as the ratio of a
unit of vertical distance to a given number of units of horizantal
distance (e.g., 1v:5h). It may also be expressed as a percent or in
degrees.

(105) [(+64)] "Slurry mining” means the hydraulic breakdown of
subsurface coal with drill-hole equipment, and the eduction of the
resulting slurry to the surface for processing.

(106} [¢+06)] "Small operator”, as used in 405 KAR 8:030, Section
3(5) and 405 KAR 8:040, Section 3(5), is defined at KRS
350.450(4)(c).

(107) [(406)] "SMCRA" means Surface Mining Controi and
Reclamation Act of 1977 (Public Law 95-87), as amended.

(108) [(4+67)] "Soil horizons”™ means contrasting layers of soil
paraflel or nearly parallel to the land surface. Soil horizons are
differentiated on the basis of field characteristics and laboratory data.
The four (4) master soil horizons are:

(a) "A horizon.” The uppermost minerai layer, often called the
surface soil. It is the part of the soil in which organic matter is most
abundant, and leaching of soluble or suspended particles is typically
the greatest.

{b) "E horizon.” The layer commonly near the surface below an
A horizon and above a B horizon. An E horizon is most commonly
differentiated from an overlying A horizon by lighter color and
generally has measurably less organic matter than the A horizon. An

E horizon is most commonly differentiated from an underlying B
horizon in the same sequum by color of higher value or lower chroma,
by coarser texture, or by a combination of these properties.

(¢} "B horizon.” The layer that typically is immediately beneath the
E horizon and often called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the A, E, or C horizons.

(d) "C horizon.” The deepest layer of soil profile. it consists of
loose material or weathered rock that is relatively unaffected by
biologic activity.

(109) [(168)] "Soil survey” means a field and other investigation,
resulting in a map showing the geographic distribution of different
kinds of soils and an accompanying report that describes, classifies,
and interprets the soils for use. Soil surveys shall meet the standards
of the National Cooperative Soil Survey.

(110) [¢468)] "Spoil" means overburden and other materials,
excluding topsoil, coal mine waste, and mined coal, that are excavat-
ed during surface coal mining and reclamation operations.

(111) [(+16)] "Stabilize” means fo control movement of soil, spoil
piles, or areas of disturbed earth by modifying the geometry of the
mass, or by otherwise modifying physical or chemical properties, such
as by providing a protective surface coating.

(112) [¢+4+3)] "Steep slope” means any slope of more than twenty
(20) degrees.

(113) [6¢43] (a) "Substantial legal and financial commitments”
means significant investments, that have been made on the basis of
a long-term coal contract, consisting of actual expenditures of
substantial monies or execution of valid and binding contracts
involving substantial monies for such things as power plants;
railroads; coal handiing, preparation, extraction, and storage facilities;
and other capital-intensive activities such as:

1. Improvement or modification of coal lands within, for access to,
or in support of surface coal mining and reclamation operations in the
petitioned area;

2. Acquisition of capital equipment for use in, for access to, or for
use in support of surface coal mining and reclamation operations in
the petitioned area; and

3. Exploration, mapping, surveying, and geological work, as well
as expenditures of engineering and legal fees, associated with the
acquisition of the property or preparation of an application to conduct
surface coal mining and reclamation operations in the petitioned area.

(b) The costs of acquiring the coal in place or the right to mine
such coal are not sufficient to constitute a substantial legal and
financial commitment in the absence of other investments as
described in paragraph (a) of this subsection.

(114) [(+13)] "Substantially disturb” means, for purposes of coal
exploration, to significantly impact land or water resources by blasting;
by removal of vegetation, topsoil, or overburden; by construction of
roads or other access routes; by placement of excavated earth or
waste material on the natural land surface; or by other activities, or
to remove more than twenty-five (25) tons of coal.

(115) [¢+44)] "Successor in interest” means any person who
succesds fo rights granted under a permit, by transfer, assignment,
or sale of those rights.

(116) [(+46}] "Surety bond" means an indemnity agreement in a
sum certain, payable to the cabinet and executed by the permittee,
which is supported by the performance guarantee of a corporation
licensed to do business as a surety in the Commonwealth of
Kentucky. '

(117) [¢+46)] "Surface coal mining and reclamation operations” is
defined in KRS 350.010.

(118) [(++A)] "Surface coal mining operations" is defined in KRS
350.010.

(119) [¢+48)] "Surface mining activities” means those surface coal
mining and reclamation operations incident to the extraction of coal
from the earth by removing the materials over a coal seam before
recovering the coal, by auger coal mining, by extraction of coal from
coal refuse piles, or by recovery of coal from slurry ponds.

(120) [+48) "Suspended solids” or nonfilterable residue,
expressed as milligrams per liter, means organic or inorganic
materials carried or held in suspension in water which are retained by
a standard glass fiber filter in the procedure outlined by the U.S.
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EPA's regulations for waste water and analyses (40 CFR 136).

(121) [¢426)] "Temporary diversion” means a diversion of a stream
or overland flow which is used during coal exploration or surface coal
mining and reclamation operations and not approved by the cabinet
to remain after reclamation as part of the approved postmining land
use.

(122) [(424)] "Ton" means 2000 pounds avoirdupois (.90718
metric ton).

(123) [#22)] "“Topsoil" means the A and E soil horizon layers of
the four (4) master soil horizons.

(124) [(+23)] "Toxic-forming materials” means earth materials or
wastes which, if acted upon by air, water, weathering, or microbiologi-
cal processes, are likely to produce chemical conditions in soils or
water that are detrimental to biota or uses of water,

(125) [#24)] "Toxic mine drainage" means water that is dis-
charged from active or abandoned mines or other areas affected by
coal exploration or surface coal mining and reclamation operations,
which contains a substance that through chemical action is likely to
kill, injure, or impair biota commonly present in the area that might be
exposed to it.

(128) [(428)] "Transfer, assignment, or sale of permit rights®
means a change in ownership or other effective control aver the right
to conduect surface coal mining operations under a permit issued by
the cabinet.

{127) [¢+28)] "TRM" means Technical Reclamation Memorandum.

(128) [(#24)] "Underground development waste” means waste
coal, shale, claystone, siltstone, sandstone, limestone, or similar
materials that are extracted from underground workings in connection
with underground mining activities,

(129) [¢+28)] "Underground mining activities® means a combina-
tion of:

(a) Surface operations incident to underground extraction of coal
or in situ processing, including construction, use, maintenance, and
reclamation of roads, above-ground repair areas, storage areas,
processing areas, and shipping areas; areas upon which are sited
support facilities including hoist and ventilating ducts; areas utilized
for the disposal and storage of waste; and areas on which materials
incident to underground mining operations are placed; and

(b) Underground operations such as underground construction,
operation, and reclamation of shafts, adits, underground support
facilities; in situ processing; and underground mining, hauling,
storage, and blasting. '

{130) [#29)] "USDA" means United States Department of
Agriculture.

(131) [(480Y] "U.S. EPA" means United States Environmental
Protection Agency (133) "USGS" means United States Geological
Survey.

(132) [#34)] "USGS" means United States Geological Survey.

(133) [432)] "Valid existing rights" means:

(a) Except for haul roads, properly rights in existence on August
3, 1977, that were created by a legally binding conveyance, lease,
contract or other instrument which authorizes the applicant to produce
coal and the person proposing to conduct a surface coal mining
operation on the lands either:

1. Had been validly issued or had made a good faith effort to
obtain, on or before August 3, 1977, all state and federal permits
necessary to conduct surface coal mining operations on those lands,
application for the permits being deemed to constitute good faith
efforts to obtain the permits; or

2. Gan demonstrate to the cabinet that the coal is both needed
for, and immediately adjacent to, an ongoing surface coal mining
operation for which all permits were obtained prior to August 3, 1977,

(b) For haul roads:

1. A recorded right-of-way, recorded easement, or a permit for
coal haul road recorded as of August 3, 1977; or

2. Any other road in existence as of August 3, 1977.

(c) Valid existing rights does not mean the mere expectation of a

right to conduct surface coal mining operations or the right to conduct -

underground coal mining.
(134) [(+38)] "Water transmitting zone" means a body of consoli-
dated or unconsolidated rocks which, due to their greater primary or

secondary permeability relative to the surrounding rocks, can
reasonably be considered to function as a single hydraulic medium for
the flow of groundwater,

(135) [134)] "Wetland" means land that has a predominance of
hydric soils and that is inundated or saturated by surface or ground-
water at a frequency and duration sufficient to support, and that under
normal circumstances does support, a prevalence of hydrophytic
vegetation typically adapted for life in saturated soil conditions.

{a) "Hydric soil" means soil that, in its undrained condition, is
saturated, flooded, or ponded long enough during a growing season
to develop an anaerobic condition that supports the growth and
regeneration of hydrophytic vegetation.

{b) "Hydrophytic vegetation" means a plant growing in:

1. Water; or

2. A substrate that is at least periodically deficient in oxygen
during a growing season as a result of excessive water content.

(136) [¢(+88)] "Willfully" and "willful violation" mean that a person
acted either intentionally, voluntarily, or consciously, and with
intentional disregard or plain indifference to legal requirements, in
authorizing, ordering, or carrying out an act or omission that constitut-
ed a violation of SMCRA, KRS Chapter 350, 405 KAR Chapters 7
through 24, or a permit condition, or that constituted a failure or
refusal to comply with an order issued pursuant to SMCRA, KRS
Chapter 350, or 405 KAR Chapters 7 through 24,

PHILLIP J. SHEPHERD, Secretary
JUDITH A. VILLINES, Commissioner

APPROVED BY AGENCY: July 14, 1992

FILED WITH LRC: July 15, 1992 at 10 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on August 27, 1992, at 9 a.m. at Hudson
Hollow Office Park, #2 Hudson Hollow, Frankfort, Kentucky in Room
D-16. Persons interested in being heard at this hearing shall notify
this agency in writing by August 22, 1992, five days prior to the
hearing, of their intent to attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
This hearing is open to the public. Any person who wishes to be
heard will be given an opportunity to comment on the proposed
administrative regulation.To assure an accurate record, the cabinet
requests that each person testifying at the hearing provide the cabinet
with a written copy of his or her testimony. No transcript of recording
will automatically be taken of the hearing unless a written request for
a transcript of recording is made, in which case the person making
the request shall have the responsibility of paying for same. Written
comments on the proposed amendment may be submitted at any
time before 4:30 p.m. on August 27, 1992. Comments recsived after
that time will not be considered. Written notification of intent to be
heard at the public hearing and written comments must be submitted
to the following contact person: Judith A. Villines, Department of Law,
Fifth Floor, Capital Plaza Tower, Frankfort, Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Judith A. Villines

(1) Type and number of entities affected: This regulation amends
405 KAR 8:001 by the definition of "person” to include the definition
of person under KRS 446,010 which includses inter alia governmental
bodies. The regulation therefore has an indirect effect on state,
county and local govemments. This regulation also provides for a
definition for industrial or commercial use and is indirectly applicable
to permits issued by the cabinet authorizing surface mining and
reclamation operations. As such, the regulation will indirectly pertain
to any person interested in or adversely affected by a determination
or enforcement action initiated by the cabinet and also has an indirect
impact on all active and inactive surface mining permits of which
there are approximately 3,800,

{a) Direct and indirect costs or savings to those affected:

1. First year: None. This regulation, which is definitional in nature,
should not have any fiscal impact.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs (note any
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effects upon competition): None

{b) Reporting and paperwork requirements: None

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings:

1. Firstyear: None. This regulation, which is definitional in nature,
should not have any fiscal impact on the cabinet.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs: None

(b) Reporting and paperwork requirements: None

(3) Assessment of anticipated effect on state and local revenues:
None

(4) Assessment of alternative methods; reasons why alternatives
were rejected: No alternatives were considered.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: None

(a) Necessity of proposed regulation if in conflict: Not applicable.

(b} If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: Not applicable.

(6) Any additional information or comments: None :

TIERING: Was tiering applied? No. Tiering is not applicable to
this proposed amendment because, under the federal and Kentucky
surface mining laws and regulations, these requirements must apply
equally to all entities.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 USC 12583, 1255, 1291. 7 CFR Part 657, 30 CFR Parts 700.5,
701.5,'707.5, 730, 731, 732, 733, 735, 761.5, 762.5, 773.5, 800.5,
843.5, 917.

2. State compliance standards. This regulation defines terms used
in 405 KAR Chapter 8 and amends the definition of "person” to
include the definition of person under KRS 446.010 which includes
inter alia govemmental bodies. This regulation also provides a
definition for "industrial or commercial use” and is applicable to
permits issued by the cabinet authorizing surface mining and
reclamation operations.

3. Minimum or uniform standards contained in the federal
mandate. The federal regulations definition of "person” and “industrial
or commercial use” as set forth in the federal surface mining
regulations are substantially the same or similar to those proposed in
the state regulation.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Not applicable.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
{Proposed Amendment)

405 KAR 10:001. Definitions for 405 KAR Chapter 10.

RELATES TO: KRS Chapter 350, 7 CFR Part 657, 30 CFR Parts
7005, 701.5, 707.5, 730-733,-735, 761.5, 762.5, 773.5, 800.5, 843.5,
917, 40 CFR Part 136, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028, 350.465,
7 CFR Part 657, 30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735,
761.5, 762.5, 773.5, 800.5, 843.5, 917, 40 CFR Part 136, 30 usc
1253, 1255, 1201

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
requires the cabinet to promulgate rutes and regulations pertaining to
surface coal mining and reclamation operations under the permanent
regulatory program. This regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 10.

Section 1. Definitions. (1) "Adjacent area™ means land located

outside the affected area or permit area, depending on the context in
which "adjacent area" is used, where air, surface or groundwater, fish,
wildlife, vegetation or other resources protected by KRS Chapter 350
may be adversely impacted by surface coal mining and reclamation
operations.

(2) "Administrator" or "bond pool administrator”, as used in 405
KAR 10:200, means the cabinet employee named by the secretary to
assist the commission and to perform certain administrative functions
in connegtion with the bond pool, as required by KRS 350.715.

(3) "Affected area” means any land or water area which is used
to facilitate, or is physically altered by, surface coal mining and
reclamation operations. The affected area includes the disturbed area;
any area upon which surface coal mining and reclamation operations
are conducted; any adjacent lands the use of which is incidental to
surface coal mining and reclamation operations; all areas covered by
new or existing roads used to gain access to, or for hauling coal to or
from, surface coal mining and reclamation operations, except as
provided in this definition; any area covered by surface excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or other
property or material on the surface resulting from, or incident to,
surface coal mining and reclamation operations; and the area located
above underground workings associated with underground mining
activiies, auger mining, or in situ mining. The affected area shall
include every road used for the purposes of access to, or for hauling
coal to or from, surface coal mining and reclamation operations,
unless the road:

(a) Was designated as a public road pursuant to the laws of the
jurisdiction in which it is located;

(b) 1s maintained with public funds, and constructed in a manner
similar to other public roads of the same classification within the
jurisdiction; and

{c) There is substantial (more than incidental) public use.

(4) "Applicant”, as used in 405 KAR 10:010, means any person
seeking a permit, permit revision, permit amendment, permit renewal,
or transfer, assignment, or sale of permit rights from the cabinet to
conduct surface coal mining and reclamation operations pursuant to
KRS Chapter 350 and all applicable regulations.

(5) "Bond pool" or "Kentucky Bond Pool" means the voluntary
alternative bonding program established at KRS 350.700 through
350.755.

(6) "Cabinet" is defined in KRS 350.010.

(7) "CFR" means Code of Federal Regulations.

(8) "Coal" means combustible carbonaceous rock, classified as
anthracite, bituminous, subbituminous, or lignite by ASTM Standard
D 388-77. ' '

(9) "Collateral bond” means an indemnity agreement in a sum
certain payable to the cabinet executed by the permittee and which
is supported by the deposit with the cabinet of cash, negotiable
certificates of deposit, or an irrevocable lstter of credit of any bank
organized and authorized to transact business in the United States.

(10) "Commission™ or "bond pool commission” means the body
established at KRS 350.705. .

(11) "Cropiland” means land used for the production of adapted
crops for harvest, alone or in a rotation with grasses and legumes,
and includes row crops, small grain crops, hay crops, nursery crops,
orchard crops, and other similar specialty crops.

(12) "Day" means calendar day unless otherwise specified to be
a working day.

(13) "Department” means the Department for Surface Mining
Reclamation and Enforcement.

(14) "Disturbed area” means an area where vegetation, topsoil,
or overburden is removed or upon which topsail, spoil, coal process-
ing waste, underground development waste, or noncoal waste is
placed by surface coal mining operations. Those areas are classified
as "disturbed" until reciamation is complete and the performance bond
or other assurance of performance required by 405 KAR Chapter 10
is released.

(15) "FDIC" means Federal Deposit Insurance Corporation.
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{16) "Federal lands" means any lands, including mineral interests,
owned by the United States, without regard to how the United States
acquired ownership of the lands or which agency manages the lands.
It does not include Indian lands.

(17) "FSLIC" means Federal Savings and Loan Insurance
Corporation.

(18) "Historically used for cropland.”

{a) "Historically used for cropland® means that lands have been
used for cropland for any five (5) years or more out of the ten (10)
years immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose of conducting
surface coal mining and reclamation operations,

(b) Lands meeting either paragraph (a)1 or 2 of this subsection
shall be considered "historically used for cropland.”

{c) In addition to the lands covered by paragraph (a) of this
subsection, other lands shall be considered “historically used for
cropland" as described below:;

1. Lands that would likely have been used as cropland for any
five (5) out of the last ten (10) years immediately preceding the
acquisition or the application but for some fact of ownership or control
of the land unrelated to the productivity of the land; and

2, Lands that the cabinet determines, on the basis of additional
cropland history of the surrounding lands and the lands under
consideration, are clearly cropland but fall outside the spacific five (5)
years in ten (10) criterion.

(d) Acquisition includes purchase, lease, or option of the tand for
the purpose of conducting or allowing through resale, lease or option,
the conduct of surface coal mining and reclamation operations.

{19} "Impoundment” means a closed basin, naturally formed or
artificially built, which is dammed or excavated for the retention of
water, sediment, or waste.

(20) "KAR" means Kentucky administrative regulations,

{21) "KRS" means Kentucky Revised Statutes.

(22) "Land use” means specific functions, uses, or manage-
ment-related activities of an area, and may be identified in combina-
tion when joint or seasonal uses occur and may include land used for
support facilities that are an integral part of the use. In some
instances, a specific use can be identified without active manage-
ment.

(23) "Month of operation,” as used in 405 KAR 10:200, Section
7, means a calendar month in which a duty exists to reclaim a
disturbed area for which a permit was issued under KRS Chapter
350. It is not necessary that coal extraction occur during the month.

(24) "Notice of noncompliance and order for remedial measures"
means a written document and order prepared by an authorized
representative of the cabinet which sets forth with specificity the
violations of KRS Chapter 350, 405 KAR Chapters 7 through 24, or
. permit conditions which the authorized representative of the cabinat
determines to have occurred based upon his inspection, and the
necessary remedial actions, if any, and the time schsdule for
completion thereof, which the authorized representative deems
necessary and appropriate to correct the violations.

(25) "Operations" is defined in KRS 350.010.

(26) "Operator” is defined in KRS 350.010.

(27) "Order for cessation and immediate compliance” means a
written document and order issued by an authorized representative
of the cabinet when:

{a) A person to whom a notice of noncompliance and order for
remedial measures was issued has failed, as determined by a cabinet
inspection, to comply with the terms of the notice of noncompliance
and order for remedial measures within the time limits set therein, or
as subsequently extended; or

{b) The authorized representative finds, on the basis of a cabinet
inspection, any condition or practice or any violation of KRS Chapter
350, 405 KAR Chapters 7 through 24, or any condition of a permit or
exploration approva! which:

l. Creates an imminent danger to the health or safety of the
public; or

2. Is causing or can reasonably be expected {o cause significant,
imminent environmental-harm to land, air or water resources.

(28) "Owned or controlled" and "owns or controls™ mean any one
{1) or a combination of the relationships specified in paragraphs (a)
and (b) of this definition:

(a)1. Being a permittee of a surface coal mining operation;

2. Based on instruments of ownership or voting securities, owning
of record in excess of fifty (50) percent of an entity; or

3. Having any other relationship that gives one (1) person
authority directly or indirectly to determine the manner in which an
applicant, an operator, or other entity conducts surface coal mining
operations.

{b) The following relationships are presumed fo constitute
ownership or control unless a person can demonstrate that the person
subject to the presumption does not in fact have the authority directly
or indirectly to determine the manner in which the relevant surface
coal mining operation is conducted:

1. Being an officer or director of an entity:

2. Being the operator of a surface coal mining operation;

3. Having the ability to commit the financial or real property
assets or working resources of an entity;

4. Being a general partner in a partnership;

5. Based on the instruments of ownership or the voting securities
of a corporate entity, owning of record ten (10) through fifty (50)
percent of the entity; or

6. Owning or controlling coal to be mined by another person
under a lease, sublease, or other contract and having the right to
receive the coal after mining or having authority to determine the
manner in which that person or another person conducts a surace
coal mining operation.

(29) "Performance bond" means a surety bond, a collateral bond,
or a combination thereof, or bonds filed pursuant to the provisions of
the Kentucky Bond Pool Program (405 KAR 10:200, KRS 350.595,
and KRS 350.700 through 350.755), by which a permittee assures
faithful performance of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements of the permit and
reclamation plan.

(30) "Permit” means written approval issued by the cabinet to
conduct surface coal mining and reclamation operations.

(31) "Permit area” means the area of land and water within
boundaries designated in the approved permit application, which shall
include, at a minimum, all areas which are or will be affected by
surface coal mining and reclamation operations under that permit.

(32) "Permittes” means an operator or a person holding or
required by KRS Chapter 350 or 405 KAR Chapters 7 through 24 to
hold a permit to conduct surface coal mining and reclamation
operations during the permit term and until all reclamation obligations
imposed by KRS Chapter 350 and 405 KAR Chapters 7 through 24
are satisfied.

(83) "Person” is defined in KRS 350.010 and 446.010(26).

(34) "Person having an interest which is or may be adversely
affected” or "person with a valid legal interest" shall include any
person: .

(a) Who uses any resourcé of economic, recreational, aesthetic,
or environmental value that may be adversely affected by coal
exploration or surface coal mining and reclamation operations, or by
any related action of the cabinet; or :

(b) Whose property is or may be adversely affected by coal
exploration or surface coal mining and reclamation operations, or by
any related action of the cabinet,

(85) "Prime farmland” means those lands which are defined by
the Secretary of Agriculture in 7 CFR 657 and which have been
"historically used for cropland” as that phrase is defined above.

(86) "Reclamation” is defined in KRS 350.010.

(87) "Secretary” is defined in KRS 350.010.

(38) "SMCRA" means Surface Mining: Control and Reclamation
Act of 1977 (Public Law 95-87), as amended.

(39) "Surety bond" means an indemnity agreement in a sum
certain, payable to the cabinet'and executed by the permittae, which
is supported by the performance guarantes of a corporation licensed
to do business as'a surety in the Commonwealth of Kentucky.

(40) "Surface coal mining-and reclamation operations” is defined
in KRS 350.010.
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(41) "Surface coal mining operations” is defined in KRS 350.010.

(42) "Suspended solids" or nonfilterable residue, expressed as
milligrams per liter, means organic or inorganic materials carried or
held in suspension in water which are retained by a standard glass
fiber filter in the procedure outlined by the U.S. EPA’s regulations for
waste water and analyses (40 CFR 136).

(43) "Ton" means 2000 pounds avoirdupois (.80718 metric ton).

{44) "Topsolil" means the A and E soil horizon layers of the four
(4) master soil*horizons.

(45) "U.S. EPA" means United States Environmental Protection
Agency.

(46) "Willfully" and "willful violation" mean that a person acted
sither intentionally, voluntarily, or consciously, and with intentional
disregard or plain indifference to legal requirements, in authorizing,
ordering, or carrying out an act or omission that constituted a violation
of SMCRA, KRS Chapter 350, 405 KAR Chapters 7 through 24, or a
permit condition, or that constituted a failure or refusal to comply with
an order issued pursuant to SMCRA, KRS Chapter 350, or 405 KAR
Chapters 7 through 24.

PHILLIP J. SHEPHERD, Secretary
JUDITH A. VILLINES, Commissioner

APPROVED BY AGENCY: July 14, 1992

FILED WITH LRC: July 15, 1992 at 10 a.m.

PUBLIC HEARING: A public -hearing on this administrative
regulation shall be held on August 27, 1892, at 9 am. at Hudson
Hollow Office Park, #2 Hudson Hollow, Frankfort, Kentucky in Room
D-16. Persons interested in being heard at this hearing shall notify
this agency in writing by August 22, 1992, five days prior to the
hearing, of their intent to attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
This hearing is open to the public. Any person who wishes to be
heard will be given an opportunity to comment on the proposed
administrative regulation.To assure an accurate record, the cabinet
requests that each person testifying at the hearing provide the cabinet
with a written copy of his or her testimony. No transcript of recording
will automatically be taken of the hearing unless a written request for
a transcript of recording is made, in which case the person making
the request shall have the responsibility of paying for same. Written
comments on the proposed amendment may be submitted at any
time before 4:30 p.m. on August 27, 1992. Comments received after
that time will not be considered. Written notification of intent to be
heard at the public hearing and written comments must be submitted
to the following contact person: Judith A. Villines, Department of Law,
Fifth Floor, Capita! Plaza Tower, Frankfort, Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Judith A. Villines

(1) Type and number of entities affected: This regulation amends
405 KAR 10:001 by amending the definition of "persen” to include the
definition of person under KRS 446.010 which includes inter alia
governmental bodies. The regulation therefore has an indirect effect
on state, county and local governments. As such, the regulation will
indirectly pertain to any person interested in or adversely affected by
a determination or enforcement action initiated by the cabinet and
also has an indirect impact on all active and inactive surface mining
permits of which there are approximately 3,800.

(a) Direct and indirect costs or savings to those affected:

1. First year: None. This regulation, which is definitional in nature,
should not have any fiscal impact.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs (note any
effects upon competition): None

(b) Reporting and paperwork requirements: None

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings:

1. First year: None. This regulation, which is definitional in nature,
should not have any fiscal impact on the cabinet.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs: None

(b) Reporting and paperwork requirements: None

(3) Assessment of anticipated effect on state and local revenues:
None

(4) Assessment of alternative methods; reasons why alternatives
were rejected: No alternatives were considered.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: None

(a) Necessity of proposed regulation if in conflict: Not applicable.

(b 1f in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: Not applicable.

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. Tiering is not applicable to
this proposed amendment because, under the federal and Kentucky
surface mining laws and regulations, these requirements must apply
equally to all entities.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 USC 1258, 1255, 1281. 7 CFR Part 657, 30 CFR Parts 700.5,
701.5, 707.5, 730, 731, 732, 733, 735, 761.5, 762.5, 773.5, 800.5,
843.5, 917, 40 CFR Part 136.

2. State compliance standards. This regulation defines terms used
in 405 KAR Chapter 10 and amends 405 KAR 10:001 by amending
the definition of "person” to include the definition of person under KRS
446.010 which includes inter alia governmental bodies.

3. Minimum or uniform standards contained in the federal
mandate. The federal regulations provide definitions of "person” as
set forth in the federal surface mining regulations is substantially the
same or similar to the definition proposed in the state regulation.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Not applicable.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
(Proposed Amendment)

405 KAR 12:001. Definitions for 405 KAR Chapter 12.

RELATES TO: KRS Chapter 350, 30 CFR Parts 700.5, 701.5,
707.5, 730-733, 735, 761.5, 762.5, 773.5, 800.5, 843.5, 917, 30USC
1253, 1255, 1201

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028, 350.465,
30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735, 761.5, 762.5, 773.5,
800.5, 843.5, 917, 30 USC 1253, 1255, 1291

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
requires the cabinet to promulgate rules and regulations pertaining to
surface coal mining and reclamation operations under the permanent
regulatory program. This regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 12,

Section 1. Definitions. (1) "Adjacent area" means land located
outside the affected area or permit area, depending on the context in
which "adjacent area” is used, where air, surface or groundwater, fish,
wildiife, vegetation or other resources protected by KRS Chapter 350
may be adversely impacted by surface coal mining and reclamation
operations.

(2) "Affected area” means any land or water area which is used
to facilitate, or is physically altered by, surface coal mining and
reclamation operations. The affected areaincludes the disturbed area;
any area upon which surface coal mining and reclamation operations
are conducted: any adjacent lands the use of which is incidental to
surface coal mining and reclamation operations; all areas covered by
new or existing roads used to gain access to, or for hauling coal to or
from, surface coal mining and reclamation operations, except as .
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provided in this definition; any area covered by surface excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or other
property or material on the surface resulting from, or incident to,
surface coal mining and reclamation operations: and the area located
above underground workings associated with underground mining
activities, auger mining, or in situ mining. The affected area shall
include every road used for the purposes of access to, or for hauling
coal to or from, surface coal mining and reclamation operations,
unless the road:

(a) Was designated as a public road pursuant to the laws of the
jurisdiction in which it is located; :

(b) Is maintained with public-funds, and constructed in a manner
similar to other public roads of the same classification within the
jurisdiction; and

(c) There is substantial (more than incidental) public use.

(3) "Application” means the documents and other information filed
with the cabinet seeking issuance of permits; revisions; amendments;
renewals; and transfer, assignment or sale of permit rights for surface
coal mining and reclamation operations or, if required, seeking
approval for coal exploration.

(4) "Cabinet” is defined in KRS 350.010,

(5) "CFR" means Code of Federal Regulations.

(6) "Coal" means combustible carbonaceous rock, classified as
anthracite, bituminous, subbituminous, or lignite by ASTM Standard
D 388-77.

(7) "Coal exploration" means the field gathering of:

(a) Surface or subsurface geologic, physical, or chemical data by
mapping, trenching, drilling, geophysical, or other techniques
necessary to determine the quality and quantity of overburden and
coal of an area; or

(b) Environmental data to establish the conditions of an area
before beginning surface coal mining and reclamation operations
under the requiremenits of 405 KAR Chapters 7 through 24 if the
activity may cause any disturbance of the land surface or may cause
any appreciable effect upon land, air, water, or other environmental
resources.

(8) "Day" means calendar day unless otherwise specified to be a
working day.

(9) "Department” means the Department for Surface Mining
Reclamation and Enforcement.

(10) "Disturbed area” means an area where vegetation, topsoil,
or overburden is removed or upon which topsail, spoil, coal process-
ing waste, underground development waste, or noncoal waste is
placed by surface coal mining operations. Those areas are classified
as "disturbed" until reclamation is complete and the performance bond
or other assurance of performance required by 405 KAR Chapter 10
is released.

(11) "Imminent danger to the health and safety of the public”
means the existence of any condition or practice, or any violation of
a permit or other requirements of KRS Chapter 350 in a surface coal
mining and reclamation operation, which could reasonably be
expected to cause substantial physical harm to persons outside the
permit area before the condition, practice, or violation can be abated.
A reasonable expectation of death or serious injury before abatement
exists if a rational person, subjected to the samse condition or practice
giving rise to the peril, would avoid exposure to the danger during the
time necessary for abatement.

(12) "KAR" means Kentucky administrative regulations,

(13) "Monitoring™ means the collection of environmental data by
either continuous or periodic sampling methods.

(14) "Notice of noncompliance and order for remedial measures”
means a written document and order prepared by an authorized
representative of the cabinet which sets forth with spacificity the
violations of KRS Chapter 350, 405 KAR Chapters 7 through 24, or
permit conditions which the authorized representative of the cabinet
determines to have occurred based upon his inspection, and the
necessary remedial actions, if any, and the time schedule for
completion thereof, which the authorized representative deems

necessary and appropriate to correct the violations,

(15) "Operations” is defined in KRS 350.010.

(16) "Operator" is defined in KRS 350.010.

{17) "Order for cessation and immediate compliance” means a
written document and order issued by an authorized representative
of the cabinet when:

(a) A person to whom a notice of noncompliance and order for
remedial measures was issued has failed, as determined by a cabinet
inspection, to comply with the terms of the notice of noncompliance
and order for remedial measures within the time limits set therein, or
as subsequently extended; or

(b) The authorized representative finds, on the basis of a cabinet
inspection, any condition or practice or any violation of KRS Chapter
350, 405 KAR Chapters 7 through 24, or any condition of a permit or
exploration approval which:

l. Creates an imminent danger to the health or safety of the
public; or

2. Is causing or can reasonably be expected to cause significant,
imminent environmental harm to land, air or water resources.

(18) "Performance bond" means a surety bond, a collateral bond,
or a combination thereof, or bonds filed pursuant to the provisions of
the Kentucky Bond Pool Program (405 KAR 10:200, KRS 350.595,
and KRS 850.700 through 350.755), by which a permittee assures
faithful performance of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements of the permit and
reclamation plan.

(19) "Permit" means written approval issued by the cabinet to
conduct surface coal mining and reclamation operations.

(20) "Permit area” means the area of land and water within
boundaries designated in the approved permit application, which shall
include, at a minimum, all areas which are or will be affected by
surface coal mining and reclamation operations under that permit.

(21) "Permittes” means an operator or a person holding or
required by KRS Chapter 350 or 405 KAR Chapters 7 through 24 to
hold a permit to conduct surface coal mining and reclamation
operations during the permit term and until all reclamation obligations
imposed by KRS Chapter 350 and 405 KAR Chapters 7 through 24
are satisfied.

(22) "Person” is defined in KRS 350.010 and 446.010(26).

(23) "Person having an interest which is or may be adversely
affected” or "person with a valid legal interest” shall include any
person;

(a) Who uses any resource of economic, recreational, aesthetic,
or environmental value that may be adversely affected by coal
exploration or surface coal mining and reclamation operations, or by
any related action of the cabinet: or

(b) Whose property is or may be adversely affected by coal
exploration or surface coal mining and reclamation operations, or by
any related action of the cabinet.

(24) "Reclamation” is defined in KRS 350.010.

(25) "Secretary" is defined in KRS 350,010,

(26) "Significant, imminent environmental harm" means an
adverse impact on land, air, or water resources which resources
include, but are not limited to, plant and animal life as further defined
in this subsection.

(a) An environmental harm is imminent, if a condition, practice, or
violation exists which:

L. Is causing environmental harm; or

2. May reasonably be expected to cause environmental harm at
any time before the end of the reasonable abatement time that would
be set by the cabinet's authorized agents pursuant to the provisions
of KRS Chapter 350.

{b) An environmental harm is significant if that harm is apprecia-
ble and not immediately reparable. i

(27) "Surface coal mining and reclamation operations" is defined
in KRS 350.010.

(28) "Surface coal mining operations" is defined in KRS 350.010,

PHILLIP J. SHEPHERD, Secretary
JUDITH A. VILLINES, Commissioner
APPROVED BY AGENCY: July 14, 1992
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FILED WITH LRC: July 15, 1992 at 10 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on August 27, 1992, at 9 am. at Hudson
Hollow Office Park, #2 Hudson Hollow, Frankfort, Kentucky in Room
D-16. Persons interested in being heard at this hearing shall notify
this agency in writing by August 22, 1992, five days prior to the
hearing, of their intent to attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
This hearing is open to the public. Any person who wishes to be
heard will be given an opportunity to comment on the proposed
administrative regulation.To assure an accurate record, the cabinet
requests that each person testifying at the hearing provide the cabinet
with a written copy of his or her testimony. No transcript of recording
will automatically be taken of the hearing unless a written request for
a transcript of recording is made, in which case the person making
the request shall have the responsibility of paying for same. Written
comments on the proposed amendment may be submitted at any
time before 4:30 p.m. on August 27, 1892. Comments received after
that time will not be considered. Written notification of intent to be
heard at the public hearing and written comments must be submitted
to the following contact person: Judith A. Villines, Department of Law,
Fifth Floor, Capital Plaza Tower, Frankfort, Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Judith A. Villines

(1) Type and number of entities affected: This regulation amends
405 KAR 12:001 by amending the definition of "person" to include the
definition of person under KRS 446.010 which includes inter alia
governmental bodies. The regulation therefore has an indirect effect
on state, county and local governments. As such, the regulation will
indirectly pertain to any person interested in or adversely affected by
a determination or enforcement action initiated by the cabinet and
also has an indirect impact on all active and inactive surface mining
permits of which there are approximately 3,800.

(a) Direct and indirect costs or savings to those affected:

1, Firstyear: None. This regulation, which is definitional in nature,
should not have any fiscal impact.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs (note any
effects upon competition): None

(b) Reporting and paperwork requirements: None

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings:

1. First year: None. This regulation, which is definitional in nature,
should not have any fiscal impact on the cabinet.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs: None

(b) Reporting and paperwork requirements: None

(3) Assessment of anticipated effect on state and local revenues:
None

{4) Assessment of alternative methods; reasons why alternatives
were rejected: No alternatives were considered.

{5) identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: None

(a) Necessity of proposed regulation if in conflict: Not applicable.

(b} 1f in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: Not applicable.

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. Tiering is not applicable to
this proposed amendment because, under the federal and Kentucky
surface mining laws and regulations, these requirements must apply
equally to all entities.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 USC 1253, 1255, 1291. 7 CFR Part 657, 30 CFR Parts 700.5,
701.5, 707.5, 730, 731, 732, 738, 735, 761.5, 762.5, 773.5, 800.5,
843.5, 917.

2. State compliance standards. This regulation defines terms used

in 405 KAR Chapter 12 and amends 405 KAR 12:001 by amending
the definition of "person” to include the definition of person under KRS
446.010 which includes inter alia governmental bodies.

3. Minimum or uniform standards contained in the federal
mandate. The federal regulations provide definitions of "person” as
set forth in the federal surface mining regulations is substantially the
same or similar to the definition proposed in the state regulation.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Not applicable.

- NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
{Proposed Amendment)

405 KAR 12:020. Enforcement.

RELATES TO: KRS 350.020, 350.028, 350.050, 350.085,
350.113, 350.130, 350.151, 350.465, 350.990, 30 CFR Parts 730-733,
735, 840.13-.14, 840.16, 843, 30 USC 1253, 1255, 1271

STATUTORY AUTHORITY: KRS Chapter 13A, 350.020, 350.028,
350.050, 350.130, 350.465, 30 CFR Parts 730-733, 735, 840.13-.14,
840.16, 843, 30 USC 1253, 1255, 1271

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
directs the cabinet to rigidly enforce administrative regulations
promulgated to control the injurious effects of surface coal mining and
reclamation operations. This administrative regulation sets forth
various kinds of notices and orders to be issued by authorized
representatives of the cabinet. The administrative regulation directs
that there be issued a notice of noncompliance and order for remedial
measures. The administrative regulation requires that an order for
cessation and immediate compliance be issued for failure to abate a
violation during a specified abatement period or for situations of
imminent harm. The administrative regulation sets forth the general
form of the notices and orders and authority to vacate, modify, or
terminate the [sueh] orders or notices. This administrative regulation
sets forth procedures for an informal hearing. The administrative
regulation sets forth requirements if a permit is suspended or revoked
p;eeedu;es—#epsuspensieﬁ—eﬂeveeéﬁe%fﬂ?m“] and procedures
for a determination of [whether] a pattern of violations [exists]. This
administrative regulation contains a portion of 405 KAR 7:090 which

has been repealed.

Section 1. General. (1) The secretary of the cabinet may from
time to time or for a definite period designate, by written order or by
other means appropriate under the circumstances, authorized
representatives to perform duties pursuant to the regulations
contained in Title 405, Chapters 7 through 24.

(2) Subject to | i } in] Title
405, Chapters 7 through 24 or unless the secretary has made a
written order contrary to the terms of this subsection, personnel
authorized by the commissioner of the department [ i
Reolamation-and-Enforcement] are deemed the authorized represen-
tatives of the cabinet for the purposes of Sections 2, 3, and 4 of this
regulation.

Section 2. Notice of Noncompliance and Order for Remedial
Measures. (1) Issuance. An authorized representative of the cabinet
shall issue a nofice of noncompliance and order for remedial
measures if, on the basis of inspection, he [ershe] finds a violation
of KRS Chapter 350; Title 405, Chapters 7 through 24; any term or
condition of a permit; any term or condition of approval (for coal
exploration and reclamation operations requiring cabinet approval); or
any other applicable requirement.

(2) Form and content. A nofice of noncompliance and order for
remedial measures issued pursuant to this section shall be in writing
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and shall be signed by the authorized representative of the cabinet
who issued it. The notice shall set forth with reasonable specificity:

(a) The nature of the violation;

(b) The remedial action required, if any, which may include
accomplishment of interim steps if appropriate:

{c) A reasonable time for remedial action, if any, which may
include time for accomplishment of interim steps if appropriate; and

(d) A reasonable description of the portions of the surface coal
mining and reclamation operations or coal exploration and reclama-
tion operations to which the notice applies.

(3) Service. Service of a notice of noncompliance and order for
remedial measures shall be in the manner set forth in Section 5 of
this regulation. -

{4) Extension. An authorized representative of the cabinet may,
by written notice, extend the time set for remedial action or for
accomplishment of an interim step, if the failure to meet the time
previously set was not caused by lack of diligence on the part of the
person to whom the notice of noncompliance and order for remedial
measures was issued,

(a) The total time for remedial action under the [sush] notice,
including all extensions, shall not exceed ninety (90) days from the
date of issuance of the notice except upon a showing by the
permittee or the person conducting the coal exploration and reclama-
tion- operations that it is not feasible to abate the violation within
ninety (90) calendar days dus to one (1) or more of the circumstances
set forth in paragraph (b) of this subsection. An abatement period
exceeding ninety (90) days pursuant to this subsection shall not be
granted for situations’in which the permittee’s failure or the failure of
the person conducting the coal exploration and reclamation opera-
tions to abate within ninety (90) days has been caused by a lack of
diligence or intentional delay by the permittes or the person conduct-
ing the coal exploration and reclamation operations in completing the
remedial action required.

(b) The following circumstances [whieh] may qualify surface coal
mining and reclamation operations or coal exploration and reclama-
tion operations for an abatement period of more than ninety (90) days
[ iuations-in-whioh];

1. The permitiee of the ongoing surface coal mining and reclama-
tion operations or the person conducting the coal exploration and
reclamation operations has timely applied for and diligently pursued
a permit renewal or other necessary approval of designs or plans, but
the [sueh] permit or approval, for reasons not within the control of the
permittee or the parson conducting the coal exploration and reclama-
tion operations, has not been and will not be issued prior to ninety
(90) days after the valid permit or approval expires or is required;

2. There is a valid judicial order precluding abatement within
ninety (90) days to which the permittee or the person conducting the
coal exploration and reclamation operations has diligently pursued all
rights of appeal and to which he [er-she] has no other effective legal
remedy;

3. The permittee or the person conducting the coal explaration
and reclamation operations cannot abate within ninety (90) days due
to a labor strike; or

4. Weather conditions preclude abatement within ninety (90) days;
due to weather conditions abatement within ninety (90) days would
clearly cause more environmental harm than it would prevent; or
abatement within ninety (90) days requires action that would violate
safety standards established by statute or regulation under the Mine
Safety and Health Act. .

(c) If [Whenrever] an abatement period in excess of ninety (90)
days is approved by the cabinet, interim abatement measures shall
be imposed to the extent necessary to minimize harm to the public
and the environment.

(d) If any of the conditions in paragraph (b) of this subsection
exist, the permittes or the person conducting the coal exploration and
reclamation operations may request the authorized representative of
the cabinet to grant an abatement period exceeding ninety (90) days.
The authorized representative of the cabinet shall not grant such an
abatement period without the approval of the Director of the Division
of Field Services or his [er-her] designee, and the abatement period
granted shall not exceed the shortest possible time necessary to

abate the violation. The permittes or the person conducting the coal
exploration and reclamation operations shall have the burden of
establishing by clear and convincing proof that he [er-she] is entitled
to an extension under the provisions of this subsection. In determining
whether or not to grant an abatement period exceeding ninety (90)
days, the authorized representative of the cabinet may consider [any]
relevant written or oral information from the permittee, the person
conducting the coal exploration and reclamation operations, and [any]
other sources. The authorized representative of the cabinet shall
promptly and fully document in the applicable file his [er—her]
recommendation for granting or denying the request and the reasons
therefor. The authorized representative’s immediate supervisor shall
review this document before approving or disapproving the extended
abatement period and shall promptly and fully document the reasons
for his [er-her] approval or disapproval in the applicable file.

(e) A [Any] determination made under paragraph (d) of this
subsection shall be in writing and shall be subject to administrative
and judicial review pursuant to 405 KAR 7:092 [#e90].

{f) No extension granted under this subsection may exceed ninety
(90) days in length. In situations in which the condition or circum-
stance that prevented abatement within ninety (90) days exists at the
expiration of the extension, the permittee or the person conducting
the coal exploration and reclamation operations may request a further
extension in accordance with the procedures of this subsection,

(5) Modification. An authorized representative of the cabinet may,
by written notice, modify an order for remedial measures for good
cause,

(6) Termination. An authorized representative of the cabinet shall,
by issuance of a notice of inspection of noncompliance, provide
written notice to the person to whom a notice of noncompliance and
order for remedial measures has been issued that the [sush] notice
is terminated when the authorized representative of the cabinet
determines that all violations listed therein have been corrected. The
[Sueh] termination shall not affect the right of the cabinet to assess
civil penalties for those violations pursuant to 405 KAR 7:092 [#680]
or to impose [any] other applicable sanctions as authorized by law.

(7) Vacation. Based upon the written recommendation of the
regional administrator and the authorized representative of the cabinet
who issued the notice of noncompliance and order for remedial
measures, the Director of the Division of Field Services may vacate
a notice of noncompliance and order for remedial measures deter-
mined to have been issued in error.

Section 3. Order for Cessation and Immediate Compliance. (1)
Issuance.

(a) If the person to whom a notice of noncompliance and order for
remedial measures has been issued fails to comply with the terms of
the [sueh] notice within the time for remedial action established in the
notice [therein] or as subsequently extended, an authorized represen-
tative of the cabinet shall immediately issue to the person an order for
cessation and immediate compliancs.

(b) An authorized representative of the cabinet shall immediately
issue an order for cessation and immediate compliance if he [er-she]
finds, on the basis of an inspaction, any condition or practice; any
violation of KRS Chapter 350; any violation of Title 405, Chapters 7
through 24; or any violation of a term or condition of the applicable
permit or exploration approval which:

1. Creates an imminent danger to the health or safety of the
public; or

2. Is causing or can reasonably be expected to cause significant,
imminent environmental harm to land, air, or water resources.

(c) An authorized representative of the cabinet shall immediately
issue an order for a cessation and immediate compliance if he [er
she] finds, on the basis of an inspection, that surface coal mining and
reclamation operations are being conducted by a person without a
valid surface coal mining and reclamation operations permit for the
activities or that coal exploration and reclamation operations are being
conducted without proper notice of intention to explore or approval for
the [sueh] operations, as applicable, in accordance with 405 KAR
8:020.

(2) Form and content.
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(a) An order for cessation and immediate compliance shall be in
writing and shall be signed by the authorized representative of the
cabinet who issued it. The order shall set forth with reasonable
specificity:

1. The nature of the violation;

2 A reasonable description of the portions of the operations in
which it applies; : :

3 The remedial measures, if any, necessary to abate the violation
in the most expeditious manner possible; and

4. The time established for abatement, if appropriate, including
the time for complying with any interim steps.

{b) At the same time that the authorized representative of the

cabinet issues an order for cessation and immediate compliance .

pursuant to subsection (1)(b) or (c) of this section, he [er-she] shall
also issue a notice of noncompliance and order for remedial mea-
sures.

(3) Service. Service of an order for cessation and immediate
compliance shall be in the manner set forth in Section 5 of this
administrative regulation.

(4) Effect.

(a) The order for cessation and immediate compliance shall
require the cessation of all surface coal mining and reclamation
operations, all coal exploration and reclamation operations, or the
portions or operations thereof relevant to the condition, practice, or
violation covered by the order. The order shall require the person to
whom it is issued to take any affirmative steps which the authorized
representative of the cabinet deems necessary to abate the condition,

practice, or violation in the most expeditious manner possible. The"

order may require the use of existing or additional personne! and
equipment.

{b) The order shall remain in effect until the condition, practice, or
violation has been abated; until the order is vacated, modified, or
terminated in writing pursuant to subsection (5) of this section; until
it is vacated, modified, or terminated by a hearing officer pursuant to

405 KAR 7:092 [7:096]; or until the order expires pursuant to Section -

6 of this regulation.

(¢) Reclamation operations and other activities intended to protect
public health and safety and the environment shall continue during
the period of any order unless [etherwise-providedn] the order states
that the reclamation operations and other activities shall cease.

(5) Modification, extension, vacation, and termination.

(a) An authorized representative of the cabinet may, by written
notice, modify or terminate an order for cessation and immediate
compliance issued under [pursuant-ie] this section for good cause
and may extend the time for abatement if the failure to abate within
the time previously set was not caused by lack of diligence on the
part of the person to whom it was issued. '

(b) The secretary or his [er-her] authorized representative shall
terminate an order for cessation and immediate compliance, by
written notice to the person to whom the order was issued, when he
{er-she] determines that all conditions, practices, and violations listed
in the order have been abated. Termination shall not affect the right
of the cabinet to assess civil penalties for those violations under 405
KAR 7:092 [#690] or to impose any other applicable sanctions as
authorized by law. _

{c) Based upon the written recommendations of the regional
administrator and the authorized representative of the cabinet who
issued the order for cessation and immediate compliance, the Director
of the Division of Field Services may vacate an order for cessation
and immediate compliance determined to have been issued in error.

(6) Within sixty (60) days after issuing an order for cessation and
immediate compliance, the cabinet shall notify in writing a [anayl]
person who has been identified under 405 KAR 8:010, Section 18(5)
and either 405 KAR 8:030, Section 2(3) and (4) or 405 KAR 8:040,
Section 2(3) and (4) as owning or controlling the permittee, that the
cessation order was issued and that the person has been identified
as an owner or controller.

Saction 4. Notice of Inspection and Noncompliance. (1) Issuance.
If an authorized representative of the cabinet issues a notice of
noncompliance and order for remedial measures or an order for

cessation and immediate compliance, he [ershe] shall reinspect the
areas affected by the surface coal mining and reclamation operations
or the coal exploration and reclamation operations on or soon after
the date given in the notice or order for completion of remedial
measures. At the time of reinspection, the authorized representative
of the cabinet shall issue a notice of inspection of noncompliance.

(2) Form and content. The notice of inspection of noncompliance
shall set forth whether:

(a) The remedial measures have been completed, and the notice
or order is therefore terminated;

(b) The remedial measures have not been completed, but the
notice or order is modified or extended for good cause; or

(c) The remedial measures have not been completed. Following
such a determination, the cabinet shall:

1. For the situations in which the inspection was a reinspection of
a notice of noncompliance and order for remedial measures, issue an
order for cessation and immediate compliance; and

2. For situations in which the inspection was a reinspection of an
order for cessation and immediate compliance and if the order for
cessation and immediate compliance has not been abated [fellewing

iFat ing], initiate an_administrative [a-fermal] hearing

for suspension or revocation of the permit or approval, initiate an
administrative [a—fermal] hearing for bond forfeiture, or initiate
administrative hearings [preeeedings] for other appropriate relief.

(3) Service. Service of a notice of inspection for noncompliance
shall be in the manner set forth in Section 5 of this regulation.

Section 5. Service of Notices and Orders. (1) A [Any] notice of
noncompliance and order for remedial measures, order for cessation
and immediate compliance, or notice of inspection of noncompliance
shall be served on the person to whom it is issued or the person’s
designated agent | i ].

(2) Each notice of noncompliance and order for remedial
measures, order for cessation and immediate compliance, and notice
of inspection of noncompliance shall be served by hand, by certified
mail (retum receipt requested), or by registered mail to the person to
whom the notice or order has been issued or to his [erher] designat-
ed agent for service. The notice or order shall also be served by hand
to the individual who, based upon reasonable inquiry by the autho-

rized representative, appears to be in charge at the site of the surface

coal mining and reclamation operations or coal exploration and
reclamation operations referred to in the notice or order. If no such
individual can be located at the site, a copy of the notice or order may
be tendered to an [ary] individual at the site who appears to be an
employee or agent of the person to whom the notice or order has
been issued. Service, whether by hand or by mail, shall be complete
upon tender of the notice or order and shall not be deemed incom-
plete because of refusal to accept. For surface coal mining and
reclamation operations, service by mail shall be addressed to the
designated agent for service; to the permanent address of the
permittee as identified on the permit or in the application; or, if no
address is identified for the permittee in the application, to any [seeh]
other address as is known to the cabinet. For coal exploration and
reclamation operations, service by mail shall be addressed to the
designated agent for service; to the permanent address of the person
conducting the coal exploration and reclamation operations as
identified in the notice of intention to explore or in the application for
coal exploration and reclamation approval submitted pursuant to 405
KAR 8:020; or, if no address is identified for the person conducting
the coal exploration and reclamation operations in the notice or the
application submitted pursuant to 405 KAR 8:020, to any [sush] other
address as is known to the cabinet. If no person is present at the site
of the surface coal mining and reclamation operations or the coal
exploration and reclamation operations, service by mail shall by itself
be sufficient notice.

(3) Designation by a [any] person of an agent for service of
notices and orders issued pursuant to this administrative regulation
and notices of hearing issued pursuant to 405 KAR 7:082 [#:090]
shall be made a part of the applicable permit application, notice of
intention to explore, or application for coal exploration and reclama-
tion approval. The [Sush] person shall continue as agent for service
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of process until [sueh-time-as] written revision of the permit, a notice
of intention to explore, or coal exploration and reclamation approval
is made which designates another person as agent.

{4) The cabinet may furnish copies of notices and orders to a
[ary] person having an interest which is or may be adversely affected
by the coal exploration and reclamation operations or by the surface
coal mining and reclamation operations and a [any] person having an
interest in the permit or exploration area.

Section 6. Expiration. (1) Except as provided in subsection (2) of

and reclamation approvals, may initiate administrative [fermal]
hearings for bond forfeitures, and may initiate administrative [fermal]
hearings or judicial proceedings for other appropriate relief [mea-
sures].
{2) If the cabinet revokes or suspends the permit or exploration
approval, surface coal mining operations on the permit area_or
disturbances on the exploration area shall immediately cease, and the
permittes or person conducting coal exploration operations shall:

a) if the permit or exploration approval is revoked complete
reclamation within the time specified in the order; or

this_section, if [When] a notice of noncompliance and order for
remedial measures or an order for cessation and immediate compli-
ance requires cessation of coal removal expressly or by implication,
the [suseh] notice or order shall expire thirty (30) days after it is served
unless an informal [a] hearing [persuant-to-4068-KAR-7:000] is held at
or near the mins site or the exploration site within that time except
that [sush] notices or [and] orders shall not expire if the condition,
practice, or violation in question has been abated or if the person to
whom the notice or order has been issued has waived the informal
[preliminary] hearing or has agreed to its postponement. Expiration of
the notice or order shall not affect the rights of the cabinet to assess
appropriate penalties and to impose applicable sanctions with respect
to the time period during which the notice or order was in effect for
the violations for which the notice or order was issued. The granting
or waiver of an informal public hearing shall not affect the right of a

(b} If the permit or exploration approval is suspended, complete
all_affirmative obligations to abate all conditions, practices, and
violations as specified in the order.

Section 8. Pattern of Violations. (1) If the cabinet determines that

a pattern of violations of the requirements of KRS Chapter 350 the
administrative requlations, or a permit condition im osed under KRS
Chapter 350 or administrative regulations exists or has existed and
that the violations are caused by the unwarranted failure of the
ermittee or were willful violations, the cabinet shall issue an order to
the permittee to show cause why the permit should not be suspended
or revoked,
(2) The cabinet may determine that a pattern of violations exists
or_has existed, based on two (2) or more inspections of the permit
area_within_any twelve (12) month period, after considering the

person to an administrative hearing.
(2){a} The informal public hearing will be deemed waived if the

circumstances, including:
(a) The number of violations, cited on more than one (1) occa-

erson to whom the notice or order was issued s informed b written
notice served in the manner provided in paragraph (b) of this

sion, of the same or related requirements of KRS Chapter 350; KAR
Title 405 Chapters 7 through 24; or permit conditions:

subsection that he will be deemed to have waived an informal public
hearing unless the hearing is requested within thirty (30) days after

b) The number of violations, cited on more than one (1 occa-
sion, of different requirements of KRS Chapter 350; KAR Title 405,

service of the notice, and an informal public hearing is not requested

Chapters 7 through 24: or permit conditions: and

within that time.

b) The written notice referred to in paragraph (a of this subsec-
tion shall be delivered by an authorized re resentative or sent b
certified mail, return recaipt requested, no later than five (5) days after
the notice or order is served.

() The person to whom the notice or order is issued shall be
deemed to have consented to an extension of the time for holding the

{c) The extent to which the violations were isolated departures
from lawful conduct.

{3) The cabinet shall promptly review the history of violations of
a permittee who has been cited for violations of the same or related
requirements of KRS Chapter 350: KAR Title 405, Chapters 7 through
24 or permit conditions during three (3) or more ins ections of the
permit area within any twelve (12) month period. If after the review

informal public hearing if the request is received on or after the 21st

the cabinet determines that a pattern of violations exists or has

day after'service of the notice or order, The extension of time shall be
equal to the number of days elapsed after the 21st day.

{3)(a) The cabinet shall give as much advance notice as is
racticable of the time, place, and subject matter of the informal
ublic hearing to the person to whom the notice or order was issued

and a person who filed a report which led o the issuance of the
notice or order.

b) The cabinet shall also post notice of the informal public
hearing at the department's regional office for the mine site and if
practicable, publish itin a newspaper of general circulation in the area
of the mine.

4) Requirements for administrative hearings shall not govern
informal public hearings. An informal public hearing shall be conduct-
ed by a representative of the cabinet who may acce t oral or written
arguments and other relevant information from any person attending.

5) Within five (5) days after the close of the' informal public
hearing, the cabinet shall affirm, modify, or vacate in writing the notice
or order. The decision shall be sent to the person to whom the notice
or order was issued, and any person who filed a report which led to
the issuance of the nofice or order.

6) The person conducting the informal public hearing for the
cabinet shall determine if the mine site shall be viewed during the
informal_public hearing. In making this dstermination the onl
consideration shall be whether viewing the mine site will assist the

erson_conducting the informal public hearing in reviewin the
appropriateness of the enforcement action or of the required remedial
action.

Section 7. Suépension and Revocation of Permits and Exploration
Approvals. (1) The cabinet may initiate administrative [fermal]
hearings for suspension or revocation of permits and coal exploration

existed, the cabinet shall issue a show cause order pursuant to this
section and 405 KAR 7.092, Section 10.

(4) In determining the number of violations within any twelve (12)
month period, the cabinet shall only consider violations cited as a
result of inspections carried out on or after May 3, 1978,

{5) If a permittee fails to abale a violation cited in a notice of
noncompliance or cessation order within the abatement period set in
the notice of order or as subsequently extended the cabinet shall
review the permittee’s history of violations to determine whether a

attern of violations exists or has existed pursuant to this section and

shall initiate a show cause order as provided in this section and 405
KAR 7:092, Section 10.

Section 9. [&:] Inability to Comply. (1) No notice or order issued
pursuant to the administrative regulations of this Title may be vacated
because of inability to comply.

(2) Inability to comply may not be considered in determining
whether a pattern of violations exists.

(3) Rapid compliance, good faith, diligence, and inability to
comply may be considered in mitigation of proposed penalty assess-
ments under 405 KAR 7:092 [7:090]. .

PHILLIP J. SHEPHERD, Secretary
JUDITH A, VILLINES, Commissioner

APPROVED BY AGENCY: July 14, 1992

FILED WITH LRC: July 15, 1992 at 10 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on August 27, 1992, at 9 am. at Hudson
Hollow Office Park, #2 Hudson Hollow, Frankfort, Kentucky in Room
D-16. Persons interested in being heard at this hearing shall notify
this agency in writing by August 22, 1992, five days prior to the
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hearing, of their intent to attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
This hearing is open to the public. Any person who wishes to be
heard will be given an opportunity to comment on the proposed
administrative regulation.To assure an accurate record, the cabinet
requests that each person testifying at the hearing provide the cabinet
with a written copy of his or her testimony. No transeript of recording
will automatically be taken of the hearing unless a written request for
a transcript of recording is made, in which case the person making
the request shall have the responsibility of paying for same. Written
comments on the proposed amendment may be submitted at any
time before 4:30 p.m. on August 27, 1992. Comments received after
that time will not be considered. Written notification of intent to be
heard at the public hearing and written comments must be submitted
to the following contact person: Judith A. Villines, Department of Law,
Fifth Floor, Capital Plaza Tower, Frankfort, Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact: Judith A. Villines

(1) Type and number of entities affected: This regulation, which
is an amendment of 405 KAR 12:020, sets forth procedures for
informal hearings where an immediate cessation of coal mining
operations is directed by the Natural Resources and Environmental
Protection Cabinet hereinafter "Cabinet".. This amended regulation
also pertains to the suspension or revocation of surface mining and
reclamation operations and provides for criteria under which a
determination can be made that a surface mining and reclamation
operation should be suspended or revoked for a pattern of violations,
subject to an administrative hearing as provided under 405 KAR
7:092. The remaining changes appearing in this amended regulation
are technical in nature and do not have any-substantive impact. This
amended regulation will have a potential impact on all active surface

mining and reclamation permits which are determined to be not in

compliance with the Surface Mining Act or regulations. This amended
regulation also has an indirect impact on any person that has an
interest in such operations or may be adversely impacted by the
application of this regulation. Given the broad and potential applicabil-
ity of this regulation, it is impossible to provide an accurate figure of
how many permits or persons may be affected by this regulation. it
is useful to note that there are approximately 3,800 surface mining
and reclamation permits in the Commonwealth of Kentucky. It is also
important to point out that the majority of the permits are in compli-
ance with the regulatory program and should not be affected by this
regulation.

(a) Direct and indirect costs or savings to those affected:

1. First year: As noted above, the regulation prescribes proce-
dures for informal hearings and also pertains to the criteria for pattern
of violation determinations. The informal hearing process replaces in
part the preliminary hearing regulation, (405 KAR 7:090 Section 4) by
which such "stop coal" determinations were previously resolved. The
criteria for pattern of violations determination originally appeared in
405 KAR 7:090 Section 5 and for technical reasons is now being
transferred to this amended regulation. The 405 KAR 7:090 provisions
are repealed in 405 KAR 7:091. Administrative hearings on both stop
coal and pattern of violation cases will now be heard under 405 KAR
7:092. in short the amended regulation does not impose any new
reduced or additional burden on the regulated community and
therefore, should not have any substantive fiscal impact. Any potential
costs resulting from this amended regulation should remain the same.

2. Continuing costs or savings: As noted above, there is not any
substantive impact resulting from this amended regulation. Any
continuing potential costs resulting from this amended regulation
should remain the same.

3. Additional factors increasing or decreasing costs (note any
effects upon competition): None )

(b) Reporting and paperwork requirements: Any reporting and
paperwork requirements previously imposed under 405 KAR 7:080
will remain the same under this amended regulation, except that the
affected entity would be required to file an administrative petition to
contest a show cause order resulting from an initial determination of

a pattern of violations. in addition, the affected entity would be
required to request in writing an informal hearing to protest an order
mandating the cessation of coal removal activities.

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings:

1. First year: Since as noted in part 1, this amendment incorpo-
rates provisions already in existence, the cabinet does not expect to
incur any additional costs or savings from this amendment.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs: None.

{b) Reporting and paperwork requirements: The cabinet will be
obligated to file with the Office of Administrative Hearings, a copy of
the show cause order pertaining to a pattern of violations.

(8) Assessment of anticipated effect on state and local revenues:
None

(4) Assessment of alternative methods; reasons why alternatives
were rejected: No alternatives were considered.

(5) Identify any statute, administrative regulation or government
policy which may be in confiict, overlapping or duplication: None.

(a) Necessity of proposed regulation if in conflict: Not applicable.

{b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: Not applicable.

(6) Any additional information or comments: None.

TIERING: Was tiering applied? No. Tiering is not applicable to
this proposed amendment because, under the federal and Kentucky
surface mining laws and regulations, these requirements must apply
equally to all entities.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 USC 1253, 1255; 30 CFR Parts 730, 731, 732, 733, 735,

-840.13-14, 840.16, 843.

2. State compliance standards, This administrative regulation is
an amendment of 405 KAR 12:020 and sets forth procedures for
informal hearings where an immediate cessation of coal mining
operations is directed by the Natural Resources and Enviranmental
Protection Cabinet hereinafter "cabinet". This amended regulation also
pertains to the suspension or revocation of surface mining and
reclamation operations and provides for criteria under which a
determination can be made that a surface mining and reclamation
operation should be suspended or revoked for a pattern of violations,
subject to an administrative hearing as provided under 405 KAR
7:092. The remaining changes appearing in this amended regulation
are technical in nature and do not have any substantive impact. This
administrative regulation will be applicable in conjunction with other
regulations to any determination that a surface mining operation
should cease coal removal activities or that such an operation should
be suspended or revoked pursuant to a determination that a pattern
of violations exists or has existed.

3. Minimum or uniform standards contained in the federal
mandate. The federal Surface Mining Controf and Reclamation Act of
1977 (SMCRA), 30 USC 1201 et seq. establishes the basis whereby
state and federal authorities regulate surface mining. Title 5 of
SMCRA contains the provisions whereby determinations can be made
that a surface mining and reclamation operation must immediately
cease coal removal or that a surface mining and reclamation permit
should be suspended or revoked due to a pattern of violations.
Federal law and regulations can require the state to have in place
procedures whereby persons aggrieved by an action of the regulatory
authority may challenge that action through an adjudicative process.
Kentucky's implementation of these federal provisions will be
achieved under this new regulation. The controlling standard is that
the state enforcement program "primacy” must be as effective as the
federal surface mining program, 30 USC 1253, 1255. This federal
mandate, howsver, does not prescribe specific procedural standards
other than it requires that a process be in place by which persons
having an interest that may be adversely affected may be heard at
any significant part of the administrative and judicial process. As part
of its primacy program the state must have "stop coal removai” and
pattern of violations standards that are as effective as the federal
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provisions.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? No. As noted above, the regulation
prescribes procedures for informal hearings and also pertains to the
criteria for pattern of violation determinations. The informal hearing
pracess replaces in part the preliminary hearing regulation, (405 KAR
7:080 Section 4) by which such "stop coal® determinations were
previously resolved. The criteria for pattern of violations determina-
tions originally appeared in 405 KAR 7:090 Section 5 and for
technical reasons is now being transferred to this amended regula-
tion. The 405 KAR 7:090 provisions are repealed in 405 KAR 7:091.
Administrative hearings on both stop coal and pattern of violation
cases will now be heard under 405 KAR 7:092. The amended
administrative regulation is therefore a technical adjustment of the
cabinet's regulatory program and doss not impose any new or
additional requirements. Thus, the proposed amended regulation does
not impose stricter requirements or other responsibilities on the
regulated entities than those required by the federal mandate.
Justification for this statement is provided in paragraph 1 above. It
should be noted that the provisions of this regulation is consistent
with federal regulatory language as set forth in 30 CFR Parts 700 and
800.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Not applicable.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
(Proposed Amendment)

405 KAR 16:001. Definitions for 405 KAR Chapter 16.

RELATES TO: KRS Chapter 350c 7 CFR Part 657, 30 CFR Parts
700.5, 701.5, 707.5, 730-733, 735, 761.5, 762.5, 773.5, 800.5, 843.5,
917¢ 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028,
350.465¢ 30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735, 761.5,
762.5, 773.5, 800.5, 843.5, 917, 30 USC 1253, 1255, 1291

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
requires the cabinet to promulgate rules and regulations pertaining to
surface coal mining and reclamation operations under the permanent
regulatory program. This regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 16,

Section 1. Definitions. (1) "Acid drainage” means water with a pH
of less than six (6.0) and in which total acidity exceeds total alkalinity,
discharged from an active, inactive, or abandoned surface coal mine
and reclamation operation or from an area affected by surface coal
mining and reclamation operations.

(2) "Acid-forming materials” means earth materials that contain
sulfide minerals or other materials which, if exposed to air, water, or
weathering processes, form acids that may create acid drainage.

(8) "Adjacent area" means land located outside the affected area
or permit area, depending on the context in which "adjacent area" is
used, where air, surface or groundwater, fish, wildlife, vegetation or
other resources protected by KRS Chapter 350 may be adversely
impacted by surface coal mining and reclamation operations.

{4) "Affected area™ means any land or water area which is used
to facilitate, or is physically altered by, surface coal mining and
reclamation operations. The affected area includes the disturbed area;
any area upon which surface coal mining and reclamation operations
are conducted; any adjacent lands the use of which is incidental to
surface coal mining and reclamation operations; all areas covered by
new or existing roads used to gain access to, or for hauling coal to or
from, surface coal mining and reclamation operations, except as
provided in this definition; any area covered by surface excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden piles, spoil banks, culm banks,

tailings, holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or other
property or material on the surface resulting from, or incident to,
surface coal mining and reclamation operations; and the area located
above underground workings associated with underground mining
activities, auger mining, or in situ mining. The affected area shall
include every road used for the purposes of access to, or for hauling
coal to or from, surface coal mining and reclamation operations,
unless the road:

(a) Was designated as a public road pursuant to the laws of the
jurisdiction in which it is located:;

(b) s maintained with public funds, and constructed in a manner
similar to other public roads of the same classification within the
jurisdiction; and

(c) There is substantial {more than incidental) public use.

(5) "Applicant” means any person(s) seeking a permit, permit
revision, permit amendment, permit renewal, or transfer, assignment,
or sale of permit rights from the cabinet to conduct surface coal
mining and reclamation operations or approval to conduct coal
exploration operations pursuant to KRS Chapter 350 and all applica-
ble regulations.

(6) "Application" means the documents and other information filed
with the cabinet seeking issuance of permits; revisions; amendments;
renewals; and transfer, assignment or sale of permit rights for surface
coal mining and reclamation operations or, if required, seeking
approval for coal exploration.

(7) "Approximate original contour” is defined in KRS 350.010.

(8) "Aquifer” means a zone, stratum, or group of strata that can
store and transmit water in sufficient quantities for domestic, agricul-
tural, industrial, or other beneficial use.

(9) "Auger mining” means a method of mining coal at a cliff or
highwall by drilling holes into an exposed coal seam from the highwall
and transporting the coal along an auger bit to the surface and shall
also include all other methods of mining in which coal is exiracted
from beneath the overburden by mechanical devices located at the
tace of the cliff or highwall and extending laterally into the coal seam,
such as extended depth, secondary recovery systems.

(10) "Best technology currently available" means equipment,
devices, systems, methods, or tachniques which will prevent, to the
extent possible, additional contributions of suspended solids to stream
flow or runoff outside the permit area and minimize, to the extent
possible, disturbances and adverse impacts on fish, wildlife, and
related environmental values, and achieve enhancement of those
resources where practicable. The term includes equipment, devices,
systems, methods, or techniques which are currently available
anywhere as determined by the cabinet, even if they are not in routine
use. The term includes, but is not limited to, construction practices,
siting requirements, vegetative selection and planting requirements,
animal stocking requirements, scheduling of activities and design of
sedimentation ponds in accordance with 405 KAR Chapters 16 and
18. The cabinet shall have the discretion to determine the best
technology currently available on a case-by-case basis, as authorized
by KRS Chapter 350 and 405 KAR Chapters 7 through 24,

(11) "Blaster" means a person who is directly responsible for
surface blasting operations in surface coal mining and reclamation
operations or coal exploration operations.

(12) "Bond pool” or "Kentucky Bond Poo!" means the voluntary
alternative bonding program established at KRS 350.700 through
350.755.

(13) "Cabinet" is defined in KRS 350.010,

(14) "CFR" means Code of Federal Regulations.

(15) "Coal" means combustible carbonaceous rock, classified as
anthracite, bituminous, subbituminous, or lignite by ASTM Standard
D 388-77.

(16) "Coal exploration” means the field gathering of:

(a) Surface or subsurface geologic, physical, or chemical data by
mapping, trenching, drilling, geophysical, or other techniques
necessary to determine the quality and quantity of overburden and
coal of an area; or

(b) Environmental data to establish the conditions of an area
before beginning surface coal mining and reclamation operations
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under the requirements of 405 KAR Chapters 7 through 24 if the
activity may cause any disturbance of the land surface or may cause
any appreciable effect upon land, air, water, or other environmental
resources. :

(17) "Coal mine waste” means coal processing waste and
underground development waste. )

(18) "Coal processing waste” means materials which are
separated from the product coal during the cleaning, concentrating,
or other processing or preparation of coal.

(19) "Collateral bond"” means an indemnity agresement in-a sum
certain payable to the cabinet executed by the permittee and which
is supported by the deposit with the cabinet of cash, negotiable

- certificates of deposit, or an irrevocable letter of credit of any bank
organized and authorized to transact business in the United States.”

{20) "Combustible material” means organic material that is
capable of burning, either by fire or through oxidation, accompanied
by the evolution of heat and a significant temperature rise.

(21) "Compaction” means increasing the density of a material by
reducing the voids between the particles by mechanical effort.

(22) "Cropland” means land used for the production of adapted

crops for harvest, alone or in a rotation with grasses and legumes,

and includes row crops, small grain crops, hay-crops, nursery crops,
orchard crops, and other similar specialty crops.

(29 "Cumulative impact area” means the area, including the
permit area, within which impacts resulting from the proposed

operation may interact with the impacts of all anticipated mining on
surface and groundwater systems. Anticipated mining shall include,
at 4 minimum, the entire projected lives through bond release of:

{a) The proposed operation;

(b) All existing operations;

(c) Any operation for which a permit application has been
submitted to the cabinet; and

{d) All operations required to meet diligent development require-
ments for leased federal coal for which there is actual mine develop-
ment information available.

(24) "Day" means calendar day unless otherwise specified to be
a working day. ‘

. (25) "dB" means decibels.

(26) "Department” means the Department for SurfaceA Mining’

Reclamation and Enforcement.

(27) "Developed water resources land” means land used for
storing water for bensficial uses such as stockponds, irrigation, fire
protection, flood control, and water supply.

(28) "Disturbed area” means an area where vegetation, topsoil,

or overburden is removed or upon which topsoil, spoil, coal process- -

ing waste, underground development waste, or noncoal waste is
placed by surface coal mining operations. Those areas are classified

- as "disturbed" until reclamation is complete and the performance bond

or other assurance of performance required by 405 KAR Chapter 10
is released. ‘ '

(29) "Diversion" means a channel, embankment, or other
manmade structure constructed to divert water from one (1) area to
another. : .

(30) "Downslope" means the land surface below the projected
outcrop of the lowest coalbed being mined along each highwall.

(31) "Durable rock"™ means rock that does not slake in water and
that is not reasonably expected to degrade to such a size or condition
as to block, cause failure of, or otherwise impair or restrict the
effectiveness of the internal drainage system. The cabinet shall
consider rock to be durable if it is demonstrated, to the satisfaction of
the cabinet in the application, that the rock has an SDI value of ninety
(90) or greater as determined by the Kentucky Department of
Transportation "Method for Determination of Slake Durability index”
(Kentucky Method 64-513-79), incorporated herein by reference. This
document may be obtained from the Kentucky Transportation
Cabinet, Division of Materials, Wilkinson Bivd., Frankfort, KY 40601;
or the Kentucky Transportation Cabinet, Division of Management
Services, State Office Building, Frankfort, KY 40601. It may be
reviewed, copied, or obtained at the Department for Surface Mining

Reclamation and Enforcement, #2 Hudson Hollow, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m. The

cabinet may accept other test methods of demonstrating that rock is
durable if it is demonstrated to the satisfaction of the cabinet that the
alternative test methods yield equivalent measure of durability based
upon correlation of results with Kentucky Method 64-513-79. .

(82) "Embankment” means a manmade deposit of material that
is raised above the natural surface of the land and used to contain,
divert, or store water; to support roads or railways; or for other similar
purposes. i

(33) "Ephemeral stream” means a stream which flows only in
direct response to precipitation in the immediate watershed or in -
response to the melting of a cover of snow and ice, and which has a
channel bottom that is always above the local water table.

"(34) "Excess spoil" means spoil disposed of in a location other
than the coal extraction area, except that spoil material used to
achieve the approximate original contour shall not be considered
excess spoil.

(35) "Fish and wildlife tand use”, as used in 405 KAR 16:210 and
in similar situations when referring to a premining or postmining land
use, means land dedicated wholly or partially to the production,
protection, or management of fish or wildlife. Areas considered as
having the fish and wildlife land use are typically characterized by a
diversity of habitats in which use by wildlife is the dominant character-
istic, whether actively managed or not.

(36) "Forest land" means land used or managed for the long term
production of wood, wood fiber, or wood derived products.

(37) "Fugitive dust” means that particulate matter which becomes
airborne due to wind erosion from exposed surfaces.

(38) "Ground. cover" means the area of ground covered by the
combined aerial parts of vegetation and litter produced and distributed

_ naturally and seasonally on site, expressed as a percentage of the
“total area of measurement.

(39) "Groundwater” means subsurface water that filils available
openings in rock or soil materials to the extent that they are consid-
ered water saturated. ;

(40) "Growing season" means the period during a one (1) year
cycle, from the last killing frost in the spring to the first killing frost in
the fall, in which climatic conditions are favorable for plant growth. In
Kentucky, this period normally extends from mid-April to mid-October.

- (41)."Head-of-hollow fill" means a fill structure consisting of any
material, other than coal processing waste and organic material,
placed in the uppermost reaches of a hollow near the approximate
elevation of the ridgeline, where there is no significant natural
drainage area above the fill, and where the side slopes of the existing
hollow measured at the steepest point are greater than twenty (20)
degrees or the average slope of the profile of the hollow from the toe
of the filt to the top of the fill is greater than ten (I0) degrees.

(42) "Higher or better uses” means postmining land uses that
have a higher economic value or nonmonetary benefit to the
landowner or the community than the premining fand uses.

(43) "Highwall" means the face of exposed overburden and coal ‘
in an open cut of a surface mining activity or for entry to underground
mining activities. ) .

(44) "Highwall remnant” means that portion of highwall that
remains after backfilling and grading of a remining permit area.

(45) "Historically used for cropland.”

(a) "Historically used for cropland” means that lands have been
used for cropland for any five (5) years or more out of the ten (10)
years immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose of conducting
surface coal mining and reclamation operations.

(b) Lands meeting either paragraph (a)1 or 2 of this subsection
shall be considered "historically used for cropland.” ‘

{c) In addition to the lands covered by paragraph (a) of this
subsection, other lands shall be considered "historically used for
cropland* as described below: ’ -

4. Lands that would likely have been used as cropland for any
five (5) out of the last ten (10} years immediately preceding the
acquisition or the application but for some fact of ownership or control
of the land unrelated to the productivity of the land; and

2 Lands that the cabinet determines, on the basis of additional
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cropland history of the surrounding lands and the lands under
consideration, are clearly cropland but fall outside the specific five (5)
years in ten (10) criterion.

(d) Acquisition includes purchase, lease, or option of the land for
the purpose of conducting or allowing through resale, lease or option,
the conduct of surface coal mining and reclamation operations.

(46) "Hydrologic balance" means the relationship between the
quality and quantity of water inflow to, water outflow from, and water
storage in a hydrologic unit such as a drainage basin, aquifer, soil
zone, lake, or reservoir. It encompasses the dynamic relationship
between precipitation, runoff, evaporation, and changes in ground and
surface water storage.

(47) "Hz" means hertz.

(48) "Imminent danger to the health and safety of the public”
means the existence of any condition or practice, or any violation of
a permit or other requirements of KRS Chapter 350 in a surface coal
mining and reclamation operation, which could reasonably be
expected to cause substantial physical harm to persons outside the
permit area before the condition, practice, or violation can be abated.
A reasonable expsctation of death or serious injury before abatement
eXists if a rational person, subjected to the same condition or practice
giving rise to the peril, would avoid exposure to the danger during the
time necessary for abatement.

(49) "Impoundment” means a closed basin, naturally formed or
artificially built, which is dammed or excavated for the retention of
water, sediment, or waste.

(50) "Industrial/commercial lands" means lands used for:

(a) Extraction or transformation of materials for fabrication of
products, wholesaling of products, or long-term storage of products,
and heavy and light manufacturing facilities.

(b) Retail or trade of goods or services, including hotels, motels,
stores, restaurants, and other commercial establishments.

{51) "In situ processes" means activities conducted on the surface
or underground in connection with in-place distillation, retorting,
leaching, or other chemical or physical processing of coal. The term
includes, but is not limited to, in situ gasification, in situ leaching,
slurry mining, solution mining, borehole mining, and fluid recovery
mining.

(52) "Intermittent stream” means:

{a) A stream or reach of stream that drains a watershed of one
(1) square mile or more but does not flow continuously during the
calendar year; or

{b) A stream or reach of a stream that is below the local water
table for at least some part of the year, and obtains its flow from both
surface runoff and groundwater discharge.

(63) "KAR" means Kentucky administrative regulations.

(54) "KPDES" means Kentucky Pollutant Discharge Elimination
System. ‘

(55) "KRS" means Kentucky Revised Statutes.

{56) "Land use” means spacific functions, uses, or manage-
ment-related activities of an area, and may be identified in combina-
tion when joint or seasonal uses occur and may include land used for
support facilities that are an integral part of the use. In some
instances, a specific use can be identified without active manage-
ment.

(57) "Modified highwall® means either:

(a) The highwall resulting from remining where the preexisting
highwall face is removed; or

{b) The highwall resulting from remining where the preexisting
highwall is vertically enlarged.

{58) "Monitoring” means the collection of environmental data by
either continuous or periodic sampling methods,

{69) "MRP" means mining and reclamation plan.

(60) "MSHA" means Mine Safety and Health Administration.

{61) "Muich" means vegetation residues or other suitable
materials that aid in soil stabilization and soil moisture conservation,
thus providing micro-climatic conditions suitable for germination and
growth. .

(62) "Notice of noncompliance and order for remedial measures”
means a written document and order prepared by an authorized
representative of the cabinet which sets forth with specificity the

violations of KRS Chapter 350, 405 KAR Chapters 7 through 24, or
permit conditions which the authorized representative of the cabinet
determines to have occurred based upon his inspection, and the
necessary remedial actions, if any, and the time schedule for
completion thereof, which the authorized representative deems
necessary and appropriate to correct the violations.

(63) "Noxious plants" means species classified under Kentucky
law as noxious plants.

(64) "Operations" is defined in KRS 350.010,

(85) "Operator” is defined in KRS 350.010.

(66) "Order for cessation and immediate compliance® means a
written document and order issued by an authorized representative
of the cabinet when:

(a) A person to whom a notice of noncompliance and order for
remedial measures was issued has failed, as determined by a cabinet
inspection, to comply with the terms of the notice of noncompliance

" and order for remedial measures within the time limits set therein, or

as subsequently extended; or

(b} The authorized representative finds, on the basis of a cabinet
inspection, any condition or practice or any violation of KRS Chapter
350, 405 KAR Chapters 7 through 24, or any condition of a permit or
exploration
approval which:

I. Creates an imminent danger to the health or safety of the
public; or

2. Is causing or can reasonably be expected to cause significant,
imminent environmental harm to land, air or water resources.

(67) "OSM" means Office of Surface Mining Reclamation and
Enforcement, United States Department of the Interior.

(68) "Outslope” means the face of the spoil or embankment
sloping downward from the highest elevation to the toe.

(68) "Overburdan” is defined in KRS 350.010.

(70) "Pastureland" means land used primarily for the long-term
production of adapted, domesticated forage plants to be grazed by
livestock or occasionally cut and cured for livestock feed.

(71) "Perennial stream"” means a stream or that part of a stream
that flows continuously during all of the calendar year as a result of
groundwater discharge or surface runoff. The term does not include
“intermittent stream” or "ephemeral stream.”

(72) "Performance bond” means a surety bond, a collateral bond,
or a combination thereof, or bonds filed pursuant to the provisions of
the Kentucky Bond Pool Program (405 KAR 10:200, KRS 350,595,
and KRS 350.700 through 350.755), by which a permittee assures
faithful performance of allthe requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements of the permit and
reclamation plan.

(73) "Permanent diversion” means a diversion remaining after
surface coal mining and reclamation operations are completed which
has been approved for retention by the cabinet and other appropriate
Kentucky and federal agencies. .

(74) "Permit" means written approval issusd by the cabinet to
conduct surface coal mining and reclamation operations,

(75) "Permit area” means the area of land and water within
boundaries designated in the approved permit application, which shall
include, at a minimum, all areas which are or will be affected by
surface coal mining and reclamation operations under that permit,

(76) "Permittee” means an operator or a person holding or
required:by KRS Chapter 350 or 405 KAR Chapters 7 through 24 to
hold a permit to conduct surface coal mining and reclamation
operations during the permit term and unti all reclamation obligations
imposed by KRS Chapter 350 and 405 KAR Chapters 7 through 24
are satisfied.

(77) "Person” is defined in KRS 350.010 and 446.010(26).

(78) "Precipitation event” means a quantity of water resulting from
drizzle, rain, snowmelt, sleet, or hail in a specified period of time.

(79) "Previously mined area” means land that was disturbed or
affected by coal mining operations conducted prior to August 3, 1977,
that has not been reclaimed to the standards of this title, and for
which there is no continuing responsibility to reclaim to the standards
of this title.

(80) "Prime farmland” means those lands which are defined by
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the Secretary of Agriculture in 7 CFR 657 and which have been
“historically used for cropland" as that phrase is defined above.
(81) "Probable hydrologic consequences” means the projected

results of proposed surface coal mining and reclamation operations
which may reasonably be expected to change the quantity or quality

of the surface and groundwater; the surface or groundwater flow, -

timing, and pattern; and the stream channel conditions on the permit
area and adjacent areas.

(82) “Public building” means any structure that is owned or

leased, and principally used by a governmental agency for public
business or meetings.

(83) "Public road" means any publicly owned thoroughfare for the
passage of vehicles. :

(84) "RAM" means Reclamation Advisory Memorandum.

(85) "Reasonably available spoil" means spoil and suitable coal
mine waste material generated by the remining operation and other
spoil or suitable coal mine waste material located in the permit area
that is accessible and available for use and that when rehandled will
not cause a hazard to public safety or significant damage to the
environment. For this purpose, the permit area shall include all spoil
of this nature located in the immediate Vicinity of the mining operation.

(86) "Recharge capacity” means the ability of the -soils and .
underlying materials to allow precipitation and runoff to infiltrate and »

reach the zone of saturation.

(87) "Reclamation” is defined in KRS 350.010.

(88) "Recreation land” means land used for public or private
leisure-time use, including developed recreation facilities such as
parks, camps, and amusement areas, as well as areas for’less
intensive uses such as hiking, canoeing, and other undeveloped
recreational uses.

(89) “Reference area” means a land unit maintained under

.appropriate management for the purpose of measuring: vegetative
ground cover, productivity, and plant species diversity  that are
produced naturally or by crop production methods approved by the
cabinet.

(90) "Refuse pile” means a surface deposit of coal mine waste
that is not retained by an impounding structure and does not impound
water, slurry, or other liquid or semiliquid material.

(91) "Remining” means conducting surface coal mining and
reclamation operations which affect previously mined areas.

(92) "Residential land" means tracts employed for single and
multiple-family housing, mobile- home parks, and other residential
lodgings.

(93) "Road" means a surface right-of-way for purposes of travel
by land vehicles used in coal exploration or surface coal mining and
reclamation operations. A road consists of the entire area within the
right-of-way, including the roadbed, shoulders, parking and side area,
approaches, structures, ditches, surface, and contiguous appendages
necessary for the total structure. The term includes access and haul
roads constructed, used, reconstructed, improved, or maintained for
use in coal exploration or surface. coal mining and raclamation
operations, including use by coal hauling vehicles leading to transfer,
processing, or storage areas. The term does not include pioneer or
construction roadways used for part of the road construction proce-
dure and promptly replaced by a road pursuant to 405 KAR Chapters
16 and 18 located in the identical right-of-way as the pioneer or
construction roadway. The term also excludes any roadway within the
immediate mining pit area.

(94) "Safety factor" means the ratio of the available shear
strength to the developed shear stress, or the ratio of the sum of the
resisting forces to the sum of the loading or driving forces, as
determined by accepted engineering practices.

(95) "SCS" means Soil Conservation Service.

(96) "Sedimentation pond" means a primary sediment control
structure designed, constructed, and maintained in accordance with
405 KAR 16:090 or 405 KAR 18:090 and including but not limited to a

barrier, dam, or excavated depression which slows down water runoff .

to allow suspended solids to settle out. A sedimentation pond shall
not include secondary sedimentation control structures, such as straw
dikes, riprap, check dams, mulches, dugouts, and other measures
that reduce overland flow velocity, reduce runoff volume, or trap

sediment, to the extent that the secondary sedimentation structures
drain to a sedimentation pond.

(97) "Significant, imminent environmental harm" means an
adverse impact on land, air, or water resources which resources
include, but are not limited to, plant and animal life as further defined
in this subsection.

(a) An environmental harm is imminent, if a condition, practice, or
violation exists which: ‘

. Is causing environmental harm; or

2. May reasonably be expected to cause environmental harm at
any time before the end of the reasonable abatement time that would
be set by the cabinet's authorized agents pursuant to the provisions
of KRS Chapter 350,

(b) An environmental harm is significant if that harm is apprecia-
ble and notimmediately reparable.

(98) "Slope” means average inclination of a surface, measured
from the horizontal, generally expressed as the ratio of a unit of
vertical distance to a given number of units of horizontal distance’
(e.g., 1v:5h). It may also be expressed as a percent or in degrees.

(99) "Slurry mining" means the hydraulic breakdown of subsurface
coal with drill-hole equipment, and the eduction of the resulting sturry
to the surface for processing.

(100) "SMCRA" means Surface Mining Control and Reclamation
Act of 1977 (Public Law 95-87), as amended.

(101) "Soil horizons" means contrasting layers of soil parallel or
nearly parallel to the land surface. Soil horizons are differentiated on
the basis of field characteristics and laboratory data. The four (4)
master soil horizons are: o .

{a) "A horizon.” The uppermost mineral layer, often called the
surface soil. It is the part of the soil in which organic matter is most
abundant, and leaching of soluble or suspended particles is typically
the greatest. ]

{b) "E horizon.” The layer ¢commonly near the surface below an
A horizon and above a B horizon. An E horizon is most commonly
differentiated from an overlying A horizon by lighter color and
generally has measurably less organic matter than the A horizon. An
E horizon is most commonly differentiated from an underlying B
horizon in the same sequum by color of higher value or lower chroma,
by coarser texture, or by a combination of these properties.

(¢) "B horizon."” The layer that typically is immediately beneath the
E horizon and often called the subsoil. This middle layer commonly
contains more clay, iron; or aluminum than the A, E, or C horizons.

{d) "C horizen." The deepest layer of soil profile. It consists of
loose material or weathered rock that is relatively unaffected by
biologic activity.

(102) "Spoil" means overburden and other materials, excluding
topsoil, coal mine waste, and mined coal, that are excavated during .
surface coal mining and reclamation operations.

{103} "Stabilize” means to control movement of sail, spoil piles,
or areas of disturbed earth by modifying the geometry of the-mass,
or by otherwise modifying physical or chemical properties, such as by
providing a protective surface coating.

{104) "Steep slope" means any slope of more than twenty (20)
degrees.

(105) "Surety bond" means an indemnity agreement in a sum
certain, payable to the cabinet and executed by the permittee, which
is supported by the performance guarantee of a corporation licensed
to do business as a surety in the Commonwealth of Kentucky.

(106) "Surface blasting operations” means the on-site storage,
transportation, and use of explosives in association with coal
exploration operations, . surface mining- activities, -and surface
disturbances of underground mining activities. The term shall be
interpreted broadly and shall encompass activities including, but not
limited to, the design of individual blasts, the implementation of blast
designs, the initiation of blasts, the monitoring of airblast and ground
vibration, and the use of protective measures such as access control
and warning and all-clear signals. )

(107) "Surface coal mining and reclamation operations” is defined
in KRS 350.010.

{108) "Surface coal mining operations” is defined in KRS 350.010.

(109) "Surface mining activities” means those surface coal mining

VOLUME 19, NUMBER 2 - AUGUST 1, 1992.



ADMINISTRATIVE REGISTER - 486

and reclamation operations incident to the extraction of coal from the
earth by removing the materials over a coal seam before recovering
the coal, by auger coal mining, by extraction of coal from coal refuse
piles, or by recovery of coal from slurry ponds.

(110) "Suspended solids" or nonfilterable residue, expressed as
milligrams per liter, means organic or inorganic materials carried or
held in suspension in water which are retained by a standard glass
fiber filter in the procedure outlined by the U.S. EPA's regulations for
waste water and analyses (40 CFR 136),

(111) "Temporary diversion” means a diversion of a stream or
overland flow which is used during coal exploration or surface coal
mining and reclamation operations and not approved by the cabinet
to remain after reclamation as part of the approved postmining land
use.

(112) "Ton" means 2000 pounds avoirdupois (.90718 metric ton).

(113) "Topsoil” means the A and E soil horizon layers of the four
(4) master soil horizons.

(114) "Toxic-forming materials” means earth materials or wastes
which, if acted upon by air, water, weathering, or microbiological
processes, are likely to produce chemical conditions in soils or water
that are detrimental to biota or uses of water.

(115) "Toxic mine drainage" means water that s discharged from
active or abandoned mines or other areas affected by coal exploration
or surface coal mining and reclamation operations, which contains a
substance that through chemical action is likely to kill, injure, or impair
biota commonly present in the area that might be exposed to it.

(116} "Transfer, assignment, or sale of permit rights” means a
change in ownership or other effective control over the right to
conduct surface coal mining operations under a permit issued by the
cabinet,

(117) "TRM" means Technical Reclamation Memorandum.

(118) "Underground development waste” means waste coal,
shale, claystone, siltstone, sandstone, limestone, or similar materials
that are extracted from underground workings in connection with
underground mining activities.

(119) "Underground mining activities” means a combination of:

(a) Surface operations incident to underground extraction of coal
or in situ processing, including construction, use, maintenance, and
reclamation of roads, aboveground repair areas, storage areas,
processing areas, and shipping areas; areas upon which are sited
support facilities including hoist and ventilating ducts; areas utilized
for the disposal and storage of waste; and areas on which materials
incident to underground mining operations are placed; and

(b) Underground operations such as underground construction,
operation, and reclamation of shafts, adits, underground support
facilities; in situ processing; and underground mining, hauling,
storage, and blasting. '

(120) "Undeveloped land or no current use or land management”
means land that is undeveloped or, if previously developed, land that
has been allowed to return naturally to an undeveloped state or has
been allowed to return to forest through natural succession.

(121) "U.S. EPA" means United States Environmental Protection
Agency. .

{122) "Valley fill" means a fill structure consisting of any material
other than coal waste and organic material that is placed in a valley
where side slopes of the existing valley measured at the steepest
point are greater than twenty (20) degrees or the average slope of the
profile of the valley from the toe of the fill to the top of the fill is
greater than ten (10) degrees.

(128) "Valuable environmental resources” means:

(a) Listed or proposed endangered or threatened species of
plants or animals or their critical habitats listed by the Secretary of the
Interior under the Endangered Species Act of 1973, as amended (16
USC Sec. 1531 et seq.), or those species or habitats protected by
similar state statutes; and

(b) Habitats of unusually high value for fish and wildlife, as
determined by the cabinet in consultation with state and federal
agencies with responsibilities for fish and wildlife.

(124) "Water table” means the upper surface of a zone of saturati
on, where the body of groundwater is not confined by an overlying
impermeable zone.

(125) "Water transmitting zone" means a body of consolidated or
unconsolidated rocks which, due to their greater primary or secondary
permeability relative to the surrounding rocks, can reasonably be
considered to function as a single hydraulic medium for the flow of
groundwater.

(126) "Wetland" means land that has a predominance of hydric
soils and that is inundated or saturated by surface or groundwater at
a frequency and duration sufficient to support, and that under normal
circumstances does support, a prevalence of hydrophytic vegetation
typically adapted for life in saturated soil conditions.

{a) "Hydric soil" means soil that, in its undrained condition, is
saturated, flooded, or ponded long enough during a growing season
to develop an anaerobic condition that supports the growth and
regeneration of hydrophytic vegetation.

(b) "Hydrophytic vegetation" means a plant growing in:

1. Water; or

2. A substrate that is at least periodically deficient in oxygen
during a growing season as a result of excessive water content.

PHILLIP J. SHEPHERD, Secretary
JUDITH A. VILLINES, Commissioner

APPROVED BY AGENCY: July 14, 1992

FILED WITH LRC: July 15, 1992 at 10 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on August 27, 1992, at 9 a.m. at Hudson
Hollow Office Park, #2 Hudson Hollow, Frankfort, Kentucky in Room
D-16. Persons interested in being heard at this hearing shall notify

this agency in writing by August 22, 1992, five days prior to the

hearing, of their intent to attend. If no notification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
This hearing is open to the public. Any person who wishes to be
heard will be given an opportunity to comment on the proposed
administrative regulation.To assure an accurate record, the cabinet
requests that each person testifying at the hearing provide the cabinet
with a written copy of his or her testimony. No transcript of recording
will automatically be taken of the hearing unless a written request for
a transcript of recording is made, in which case the person making
the request shall have the responsibility of paying for same. Written
comments on the proposed amendment may be submitted at any
time before 4:30 p.m. on August 27, 1992, Comments received after
that time will not be considered. Written nofification of intent to be
heard at the public hearing and written comments must be submitted
to the following contact person: Judith A. Villines, Department of Law,
Fifth Floor, Capital Plaza Tower, Frankfort, Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Judith A. Villines

(1) Type and number of entities affected: This regulation amends
405 KAR 16:001 by amending the definition of "person” to include the
definition of person under KRS 446.010 which includes inter alia
governmental bodies. The regulation therefore has an indirect effect
on state, county and local governments. As such, the regulation will
indirectly pertain to any person interested in or adversely affected by
a determination or enforcement action initiated by the cabinet and
also has an indirect impact on all active and inactive surface mining
permits of which there are approximately 3,800.

(a) Direct and indirect costs or savings to those affected:

1. First year: None. This regulation, which is definitional in nature,
should not have any fiscal impact.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs (note any
effects upon competition): None

{b) Reporting and paperwork requirements: None

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings:

1. Firstyear: None. This regulation, which is definitional in nature,
should not have any fiscal impact on the cabinet.

2. Continuing costs or savings: None .

3. Additional factors increasing or decreasing costs: None

{b) Reporting and paperwork requirements: None
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(3) Assessment of anticipated effect on state and local revenues:
None

(4) Assessment of alternative methods; reasons why alternatives
were rejected: No alternatives were considered.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: None

(a) Necessity of proposed regulation if in conflict: Not applicable.

(b) If in conflict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: Not applicable.

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. Tiering is not applicable to
this proposed amendment because, under the federal and Kentucky
surface mining laws and regulatiqns, these requirements must apply
equally to all entities. s

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 USC 1253, 1255, 1291. 7 CFR Part 657, 30 CFR Parts 700.5,
701.5, 707.5, 730, 731, 732, 733, 735, 761.5, 762.5, 773.5, 800.5,
843.5, 917.

2. State compliance standards. This regulation defines terms used
in 405 KAR Chapter 16 and amends 405 KAR 16:001 by amending
the definition of "person” to include the definition of person under KRS
446.010 which includes inter alia governmental bodies.

3. Minimum or uniform standards contained in the federal
mandate. The federal regulations provide definitions of "person” as
set forth in the federal surface mining regulations is substantially the
same or similar to the definition proposed in the state regulation.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Not applicable.

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
(Proposed Amendment)

405 KKAR 18:001. Definitions for 405 KAR Chapter 18.

RELATES TO: KRS Chapter 350, 7 CFR Part 657, 30 CFR Parts
700.5, 701.5, 707.5, 730-733, 735, 761.5, 762.5, 773.5, 800.5, 8435,
917, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028, 350.465,

30 CER Parts 700.5, 701.5, 707.5, 730-733, 735, 761.6,762.5, 773.5,

800.5, 843.5, 917, 30 USC 1253, 1255, 1291

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
requires the cabinet to promulgate rules and regulations pertaining to
surface coal mining and reclamation operations under the permanent
regulatory program. This regulation provides for the defining of certain
essential terms used in 405 KAR Chapter 18.

Section 1. Definitions. (1) "Acid drainage” means water with a pH
of less than six (6.0) and in which total acidity exceeds total alkalinity,
discharged from an activs, inactive, or abandoned surface coal mine
and reclamation operation or from an area affected by surface coal
mining and rectamation operations.

(2) "Acid-forming materials” means earth materials that contain
sulfide minerals or other materiais which, if exposed to air, water, or
weathering processes, form acids that may create acid drainage.

(3) "Adjacent area” means land located outside the affected area
or permit area, depending on the context in which "adjacent area" is
used, where air, surface or groundwater, fish, wildlife, vegetation or
other resources protected by KRS Chapter 350 may be adversely
impacted by surface-coal mining and reclamation operations.

(4) "Affected area” means any land or water area which is used
to facilitate, or is physically altered by, surface coal mining and

reclamation operations. The affected area includes the disturbed area;
any area upon which surface coal mining and reclamation operations
are conducted; any adjacent lands the use of which is incidental to
surface coal mining and reclamation operations; all areas covered by
new or existing roads used to gain access to, or for hauling coal to or
from, surface coal mining and reclamation operations, except as
provided in this definition; any area covered by surface excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden piles, spail banks, culm banks,
tailings, holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or other
property or material on the surface resulting from, or incident to,
surface coal mining and reclamation operations; and the area located
above underground workings associated with underground mining
activities, auger rining, or in situ mining. The affected area shall
include every road used for the purposes of access to, or for hauling
coal to or from, surface coal mining and reclamation operations,
unless the road:

{a) Was designated as a public road pursuant to the laws of the
jurisdiction in which it is located;

(b) Is maintained with public funds, and constructed in a manner
similar to other public roads of the same classification within the
jurisdiction; and

(¢) There is substantial (more than incidental) public use.

(5) "Applicant” means any person(s) seeking a permit, permit
revision, permit amendment, permit renewal, or transfer, assignment,
or sale of permit rights from the cabinet to conduct surface coal
mining and reclamation operations or approval to conduct coal
exploration operations pursuant to KRS Chapter 350 and all applica-
ble regulations.

(6) "Application” means the documents and other information filed
with the cabinet seeking issuance of permits; revisions; amendments;
renewals; and transfer, assignment or sale of permit rights for surface
coal mining and reclamation operations or, if required, seeking
approval for coal exploration.

(7) "Approximate original contour” is defined in KRS 350.010.

(8) "Aquifer" means a zone, stratum, or group of strata that can
store and transmit water in sufficient quantities for domestic, agricul-
tural, industrial, or other beneficial use.

(9) "Auger mining” means a method of mining coal at a cliff or
highwall by drilling holes into an exposed coal seam from the highwall
and transporting the coal along an auger bit to the surface and shall
also include all other methods of mining in which coal is extracted
from beneath the overburden by machanical devices located at the
face of the cliff or highwall and extending laterally into the coal seam,
such as extended depth, secondary recovery systems.

(10) "Best technology currently available" means equipment,
devices, systems, methods, or techniques which will prevent, to the
extent possible, additional contributions of suspended solids to stream
flow or runoff outside the permit area and minimize, to the extent
possible, disturbances, and adverse impacts on fish, wildlife, and
related environmental values, and achieve enhancement of those
resources where practicable. The term includes equipment, devices,
systems, methods, or techniques which are currently available
anywhere as determined by the cabinet, even if they are notin routine
use. The term includes, but is not limited to, construction practices,
siting requirements, vegetative selection and planting requirements,
animal stocking requirements, scheduling of activities and design of
sedimentation ponds in accordance with 405 KAR Chapters 16 and
18. The cabinet shall have the discretion to determine the best
technology currently available on a case-by-case basis, as authorized
by KRS Chapter 350 and 405 KAR Chapters 7 through 24.

{(11) "Blaster" means a person who is directly responsible for
surface blasting operations in surface coal mining and reclamation
operations or coal exploration operations.

(12) "Bond pool" or "Kentucky Bond Pool” means the voluntary
alternative bonding program established at KRS 350.700 through
350.755.

(13) "Cabinet” is defined in KRS 350.010.

(14) "CFR" means Code of Federal Regulations.

(15) "Coal" means combustible carbonaceous rock, classified as
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anthracite, bituminous, subbituminous, or fignite by ASTM Standard
D 388-77.

(16) "Coal exploration” means the field gathering of:

(a) Surface or subsurface geologic, physical, or chemical data by
mapping, trenching, drilling, geophysical, or other techniques
necessary to determine the quality and quantity of overburden and
coal of an area; or

(b) Environmental data to establish the conditions of an area
before beginning surface coal mining and reclamation operations
under the requirements of 405 KAR Chapters 7 through 24 if the
activity may cause any disturbance of the land surface or may cause
any appreciable effect upon land, air, water, or other environmental
resources.

(17) "Coal mine waste" means coal processing waste and
underground development waste,

(18) "Coal processing plant” means a facility where coal is
subjected to chemical or physical processing or cleaning, concentrat-
ing, crushing, sizing, screening, or other processing or preparation
including all associated support facilitios including but not limited to:
loading facilities; storage and stockpile facilities; sheds, shops, and
other buildings; water treatment and water storage facilities; settling
basins and impoundments; and coal processing and other waste
disposal areas.

(18) "Coal processing waste" means materials which are
separated from the product coal during the cleaning, concentrating,
or other processing or preparation of coal.

(20) "Collateral bond" means an indemnity agreement in a sum
certain payable to the cabinet executed by the permittee and which
is supported by the deposit with the cabinet of cash, negotiable
certificates of deposit, or an irrevocable letter of credit of any bank
organized and authorized to transact business in the United States.

(21) "Combustible material® means organic material that is
capable of burning, either by fire or through oxidation, accompanied
by the evolution of heat and a significant temperature rise.

(22) "Compaction” means increasing the density of a material by
reducing the voids between the particles by mechanical effort.

(23) "Cropland” means land used for the production of adapted
crops for harvest, alone or in a rotation with grasses and legumes,
and includes row crops, smali grain crops, hay crops, nursery crops,
orchard crops, and other similar specialty crops.

(24) "Cumulative impact area” means the area, including the
permit area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining on
surface and groundwater systems. Anticipated mining shall include,
at a minimum, the entire projected lives through bond release of:

(a) The proposed operation;

(b) All existing operations;

" (c) Any operation for which a permit application has been
submitted to the cabinet; and

{d) All operations required to mest diligent development require-
mants for leased federal coal for which there is actual mine develop-
ment information available.

(25) "Day" means calendar day unless otherwise specified to be
a working day.,

(26) "dB" means decibels.

(27} "Department” means the Department for Surface Mining
Reclamation and Enforcement.

(28) "Developed water resources land" means land used for
storing water for beneficial uses such as stockponds, irmigation, fire
protection, flood control, and water supply.

(29) "Disturbed area” means an area where vegetation, topsoil,
or overburden is removed or upon which topsoil, spoil, coal process-
ing waste, underground development waste, or noncoal waste is
placed by surface coal mining operations. Those areas are classified
as "disturbed" until reclamation is complete and the performance bond
or other assurance of performance required by 405 KAR Chapter 10
is released.

(80) "Diversion” means a channel, embankment, or other
manmade structure constructed to divert water from one (1) area to
another.

(81) "Downslope™ means the land surface below the projected

outerop of the lowest coalbed being mined along each highwall.

(32) "Durable rock” means rock that does not slake in water and
that is not reasonably expected to degrade to such a size or condition
as to block, cause failure of, or otherwise impair or restrict the
effectiveness of the internal drainage system. The cabinet shall
consider rock to be durable if it is demonstrated, to the satisfaction of
the cabinet in the application, that the rock has an SDI value of ninety
(90) or greater as determined by the Kentucky Department of
Transportation "Method for Determination of Slake Durability Index"
{Kentucky Method 64-513-79), incorporated herein by reference. This
document may be obtained from the Kentucky Transportation
Cabinet, Division of Materials, Wilkinson Blvd., Frankfort, KY 40601
or the Kentucky Transportation Cabinet, Division of Management
Services, State Office Building, Frankfort, KY 40601. it may be
reviewed, copied, or obtained at the Depariment for Surface Mining
Reclamation and Enforcement, #2 Hudson Hollow, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m. The
cabinet may accept other test methods of demonstrating that rock is
durable if it is demonstrated to the satisfaction of the cabinet that the
alternative test methods yield equivalent measure of durability based
upon correlation of results with Kentucky Method 64-513-79.

(83) "Embankment” means a manmade deposit of material that
is raised above the natural surface of the land and used to contain,
divert, or store water; to support roads or railways; or for other similar
purposes,

(84) "Ephemeral stream” means a stream which flows only in
direct response to precipitation in the immediate watershed or in
response to the melting of a cover of snow and ice, and which has a
channel bottom that is always above the local water table,

(35) "Excess spoil” means spoil disposed of in a location other
than the coal extraction area, except that spoil material used to
achieve the approximate original contour shall not be considered
excess spoil.

(36) "Fish and wildlife land use", as used in 405 KAR 16:210 and
in similar situations when referring to a premining or postmining land
use, means land dedicated wholly or partially to the preduction,
protection, or management of fish or wildlife. Areas considered as
having the fish and wildlife land use are typically characterized by a
diversity of habitats in which use by wildlife is the dominant character-
istic, whether actively managed or not.

(87) "Forest land" means land used or managed for the long term
production of wood, wood fiber, or wood derived products.

(38) "Fugitive dust” means that particulate matter which becomes
airborne due to wind erosion from exposed surfaces.

(39) "Ground cover” means the area of ground covered by the
combined aerial parts of vegetation and litter produced and distributed
naturally and seasonally on site, expressed as a percentage of the
total area of measurement.

(40) "Groundwater” means subsurface water that fills available
openings in rock or soil materials to the extent that they are consid-
ered water saturated,

(41) "Growing season" means the period during a one (1) year
cycle, from the last killing frost in the spring to the first killing frost in
the fall, in which climatic conditions are favorable for plant growth. In
Kentucky, this period normally extends from mid-April to mid-October,

(42) "Head-of-hollow fill" means a fill structure consisting of any
material, other than coal processing waste and organic material,
placed in the uppermost reaches of a hollow near the approximate
elevation of the ridgeline, where there is no significant natural
drainage area above the fill, and where the side slopes of the existing
hollow measured at the stespest point are greater than twenty (20)
degrees or the average slope of the profile of the hollow from the toe
of the fill to the top of the fill is greater than ten (10) degrees.

(43) "Higher or better uses” means postmining land uses that
have a higher economic value or nonmonetary benefit to the
landowner or the community than the premining land uses.

(44) "Highwall" means the face of exposed overburden and coal
in an dpen cut of a surface mining activity or for entry to underground
mining activities.

(45) "Highwall remnant" means that portion of highwall that
remains after backfilling and grading of a remining permit area,
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(46) "Historically used for cropland.”

(a) "Historically used for cropland” means that lands have been
used for cropland for any five (5) years or more out of the ten (10)
years immediately preceding:

1. The application; or

2. The acquisition of the land for the purpose of conducting
surface coal mining and reclamation operations.

(b) Lands mesting either paragraph (a)1 or 2 of this subsection
shall be considered "historically used for cropland.”

(c) In addition to the lands covered by paragraph (a) of this
subsection, other lands shall be considered "historically used for
cropland” as described below:

1. Lands that would likely have been used as cropland for any
five (5) out of the last ten {10) years immediately preceding the
acquisition or the application but for some fact of ownership or contro!
of the land unrelated to the productivity of the land; and

2. Lands that the cabinet determines, on the basis of additional
cropland history of the surrounding Jands and the lands under
consideration, are clearly croptand but fall outside the specific five (5)
years in ten (10) criterion.

(d) Acquisition includes purchase, lease, or option of the land for
the purpose of conducting or allowing through resale, lease or option,
the conduct of surface coal mining and reclamation operations.

(47) "Hydrologic balance” means the relationship between the
quality and quantity of water inflow to, water outflow from, and water
storage in a hydrologic unit such as a drainage basin, aquifer, soil
zone, lake, or reservoir. It encompasses the dynamic relationship
between precipitation, runoff, evaporation, and changes in ground and
surface water storage. :

(48) "Hz" means hertz.

(49) "Impoundment” means a closed basin, naturally formed or
artificially built, which is dammed or excavated for the retention of
water, sediment, or waste.

(50) "Industrial/commercial lands” means lands used for:

(a) Extraction or transformation of materials for fabrication of
products, wholesaling of products, or long-term storage of products,
and heavy and light manufacturing facilities.

{b) Retail or trade of goods or services, including hotels, motels,
stores, restaurants, and other commercial establishments.

(51) "In situ processes” means activities conducted on the surface
or undsrground in connection with in-place distiliation, retorting,
leaching, or other chemical or physical processing of coal. The term
includes, but is not limited to, in situ gasification, in situ leaching,
slurry mining, solution mining, borehole mining, and fluid recovery
mining.

(52) "Intermittent stream" means:

(a) A stream or reach of stream that drains a watershed of one
(1) square mile or more but does not flow continuously during the
calendar year; or

(b) A stream or reach of a stream that is below the local water
table for at least some part of the year, and obtains its fiow from both
surface runoff and groundwater discharge.

(563) "KAR" means Kentucky administrative regulations.

(54) "KPDES" means Kentucky Pollutant Discharge Elimination
System.

(65) "KRS" means Kentucky Revised Statutes.

(66) "Land use" means specific functions, uses, or manage-
ment-related activities of an area, and may be identified in combina-
tion when joint or seasonal uses oceur and may include land used for
support facilities that are an integral part of the use. In some
instances, a specific use can be identified without active manage-
ment.

(57) "Modified highwall" means either:

(a) The highwall resulting from remining where the preexisting
highwall face is removed; or

(b} The highwall resuiting from remining where the preexisting
highwall is vertically enlarged.

(58) "Monitoring” means the collection of environmental data by
either continuous or periodic sampling methods.

(59) "MRP" means mining and reclamation plan.

(60) "MSHA" means Mine Safety and Health Administration.

(61) "Mulch™ means vegetation residues or other suitable
materials that aid in soil stabilization and soil moisture conservation,
thus providing micro-climatic conditions suitable for germination and
growth.

(62) "Noxious plants” means species classified under Kentucky
law as noxious plants.

(63) "Operations” is defined in KRS 350.010.

{64) "Operator" is defined in KRS 350.010.

(65) "OSM" means Office of Surface Mining Reclamation and
Enforecement, United States Department of the Interior.

(66) "Outslope” means the face of the spoil or embankment
sloping downward from the highest elevation to the toe.

(67) "Overburden” is defined in KRS 350.010.

(68) "Pastureland” means land used primarily for the long-term
production of adapted, domesticated forage plants to be grazed by
livestock or occasionally cut and cured for livestock feed.

(69) "Perennial stream” means a stream or that part of a stream
that flows continuously during all of the calendar year as a result of
groundwater discharge or surface runoff. The term does not include
“intermittent stream" or "ephemeral stream.”

(70) "Performance bond" means a surety bond, a collateral bond,
or a combination thereof, or bonds filed pursuant to the provisions of
the Kentucky Bond Pool Program (405 KAR 10:200, KRS 350.585,
and KRS 350.700 through 350.755), by which a permittee assures
faithful performance of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements of the permit and
reclamation plan.

(71) "Permanent diversion” means a diversion remaining after
surface coal mining and reclamation operations are completed which
has been approved for retention by the cabinet and other appropriate
Kentucky and federal agencies.

(72) "Permit” means written approval issued by the cabinet to
conduct surface coal mining and reclamation operations.

(73) "Permit area” means the area of land and water within
boundaries designated in the approved permit application, which shall
include, at a minimum, all areas which are or will be affected by
surface coal mining and reclamation operations under that permit.

(74) "Permittee” means an operator or a person holding or
required by KRS Chapter 350 or 405 KAR Chapters 7 through 24 to
hold a permit to conduct surface coal mining and reclamation
operations during the permit term and until all reclamation obligations
imposed by KRS Chapter 350 and 405 KAR Chapters 7 through 24
are satisfied.

(75) "Person" is defined in KRS 850.010 and 446.010(26).

(76) "Precipitation event” means a quantity of water resulting from
drizzle, rain, snowmelt, sleet, or hail in a specified period of time.

(77) "Previously mined area” means land that was disturbed or
affected by coal mining operations conducted prior to August 3, 1977,
that has not been reclaimed to the standards of this title, and for
which there is no continuing responsibility to reclaim to the standards
of this title.

(78) "Prime farmland” means those lands which are defined by
the Secretary of Agriculture in 7 CFR 657 and which have been
“historically used for cropland” as that phrase is defined above.

(79) "Probable hydrologic consequences” means the projected
results of proposed surface coal mining and reclamation operations
which may reasonably be expected to change the quantity or quality
of the surface and groundwater; the surface or groundwater flow,
timing, and pattern; and the stream channs! conditions on the permit
area and adjacent areas.

(80) "Public building” means any structure that is owned or
leased, and principally used by a governmentat agency for public
business or meetings.

{81) "Public road” means any publicly owned thoroughfare for the
passage of vehicles.

(82) "RAM" means Reclamation Advisory Memorandum.

(83) "Reasonably available spoil” means spoil and suitable coal
mine waste material generated by the remining operation and other
spoil or suitable coal mine waste material located in the permit area
that is accessible and available for use and that when rehandled will
not cause a hazard to public safety or significant damage to the
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environment. For this purpose, the permit area shall include all spoil
of this nature located in the immediate vicinity of the mining operation,

(84) "Reclamation” is defined in KRS 350.010.

(85) "Recreation land” means land used for public or private
leisure-time use, including developed recreation facilities such as
parks, camps, and amusement areas, as well as areas for less
intensive uses such as hiking, canoeing, and other undeveloped
recreational uses,

(86) "Reference area” means a land unit maintained under
appropriate management for the purpcse of measuring vegetative
ground cover, productivity, and plant species diversity that are
produced naturally cr by crop production methods approved by the
cabinet. -

(87) "Refuse pile" means a surface deposit of coal mine waste
that is not retained by an impounding structure and does notimpound
water, slurry, or other liquid or semiliquid material.

(88) "Remining” means conducting surface coal mining and
reclamation operations which affect previously mined areas.

(89) "Residential land" ‘means tracts employed for single and
multiple-family housing, mobile home parks, and other residential
lodgings.

(80) "Road" means a surface right-of-way for purposes of travel
by land vehicles used in coal expioration or surface coal mining and
reclamation operations. A road consists of the entire area within the
right-of-way, including the roadbed, shoulders, parking and side area,
approaches, structures, ditches, surface, and contiguous appendages
necessary for the total structure. The term includes access and haul
roads constructed, used, reconstructed, improved, or maintained for
use in coal exploration or surface coal mining and reclamation
operations, including use by coal hauling vehicles leading to transfer,
processing, or storage areas. The term does not include pioneer or
construction roadways used for part of the road construction proce-
dure and promptly replaced by a road pursuant to 405 KAR Chapters
16 and 18 located in the identical right-of-way as the pioneer or
construction roadway. The term also excludes any roadway within the
immediate mining pit area.

(91) "Safety factor" means the ratio of the available shear
strength to the developed shear stress, or the ratio.of the sum of the
resisting forces to the sum of the loading or driving forces, as
determined by accepted engineering practices.

(92) "SCS" means Soil Conservation Service.

(93) "Sedimentation pond” means a primary sediment control
structure designed, constructed, and maintained in accordance with
405 KAR 16:090 or 405 KAR 18:090 and including but not limited to
a barrier, dam, or excavated depression which slows down water
runoff to allow suspended solids to settle out. A sedimentation pond
shall not include secondary sedimentation control structures, such as
straw dikes, riprap, check dams, mulches, dugouts, and other
measures that reduce overland flow velocity, reduce runoff volume,

or trap sediment, to the extent that the secondary sedimentation:

structures drain to a sedimentation pond.

(94) "Slope” means average inclination of a surface, measured
from the horizontal, generally expressed as the ratio of a unit of
vertical distance to a given number of units of horizontal distance
{e.g., 1v:5h). It may also be expressed as a percent or in degrees,

(95) "Slurry mining" means the hydraulic breakdown of subsurface
coal with drill-hole equipment, and the eduction of the resulting slurry
to the surface for processing.

(96) "SMCRA" means Surface Mining Control and Reclamation
Act of 1977 (Public Law 95-87), as amended.

{97) "Boil horizons™ means contrasting layers of soil parallel or
nearly parallel to the land surface. Soil horizons are differentiated on
the basis of field characteristics and laboratory data. The four (4)
master soil horizons are:

(a) "A horizon.” The uppermost mineral layer, often called the
surface soil. It is the part of the soil in which organic matter is most
abundant, and leaching of soluble or suspended particles is typically
the greatest.

(b) "E horizon." The layer commonly near the surface below an
A horizon and above a B horizon. An E horizon is most commonly
differentiated from an overlying A horizon by lighter color and

generally has measurably less organic matter than the A horizon. An
E horizon is most commonly differentiated from an underlying B
horizon in the same sequum by color of higher value or lower chroma,
by coarser texture, or by a combination of these properties,

{c) "B horizon.” The layer that typically is immediately beneath the
E horizon and often called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the A, E, or C horizons.

{d) "C horizon.” The deepest fayer of soil profile. It consists of
loose material or weathered rock that is relatively unaffected by
biologic activity.

(98) "Spoil" means overburden and other materials, excluding
topsoil, coal mine waste, and mined coal, that are excavated during
surface coal mining and reclamation operations.

{99) "Stabilize™ means to control movement of soil, spoil piles, or
areas of disturbed earth by modifying the geometry of the mass, or
by otherwise modifying physical or chemical properties, such as by
providing a protective surface coating.

(100) "Steep slope”™ means any slope of more than twenty (20)
degrees.

(101) "Surety bond" means an indemnity agreement in a sum
certain, payable to the cabinet and exscuted by the permittes, which
is supported by the parformance guarantee of a corporation licensed
to do business as a surety in the Commonwealth of Kentucky.

(102) "Surface blasting operations” means the on-site storags,
transportation, and use of explosives in association with coal
exploration operations, surface mining activities, and surface
disturbances of underground mining activities. The term shall be
interpreted broadly and shall encompass activities including, but not
limited to, the design of individual blasts, the implementation of blast
designs, the initiation of blasts, the monitoring of airblast and ground
vibration, and the use of protective measures such as access control
and warning and all-clear signals.

(103) "Surtace coal mining and reclamation operations” is defined
in KRS 350.010.

(104) "Surface coal mining operations” is defined in KRS 350.010.

(105) "Surface mining activities” means those surface coal mining
and reclamation operations incident to the extraction of coal from the
earth by removing the materials over a coal seam before recovering
the coal, by auger coal mining, by extraction of coal from coal refuse
piles, or by recovery of coal from slurry ponds.

(106) "Suspended solids" or nonfilterable residue, expressed as
milligrams per liter, means organic or inorganic materials carried or
held in suspension in water which are retained by a standard glass
fiber filter in the procedure outlined by the U.S. EPA’s regulations for
waste water and analyses (40 CFR 136). .

(107) "Temporary diversion" means a diversion of a stream or
overland flow which is used during coal exploration or surface coal
mining and reclamation operations and not approved by the cabinet
to remain after reclamation as part of the approved postmining land
use,

{108) "Ton" means 2600 pounds avoirdupois (.90718 metric ton).

(109) "Topsoll” means the A and E soil horizon layers of the four
(4) master soil horizons.

(110) "Toxic-forming materials” means earth materials or wastes
which, if acted upon by air, water, weathering, or microbiological
processes, are likely to produce chemical conditions in soils or water
that are detrimental to biota or uses of water.

(111) "Toxic mine drainage” means water that is discharged from
active or abandoned mines or other areas affectod by coal exploration
or surface coal mining and reclamation operations, which contains a
substance that through chemical action is likely to kill, injure, or impair
biota commonly present in the area that might be exposed fo it.

(112) "Transfer, assignment, or sale of permit rights” means a
change in ownership or other effective control over the right to
conduct surface coal mining operations under a permit issuad by the
cabinet, .

(113) "TRM" means Technical Reclamation Memorandurn.

(114) "Underground development waste” means waste coal,
shale, claystone, siltstone, sandstons, limestone, or similar materials
that are extracted from underground workings in' connection with
underground mining activities.
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(115) "Underground mining activities” means a combination of:

(a) Surface operations incident to underground extraction of coal
or in situ processing, including construction, use, maintenance, and
reclamation of roads, aboveground repair areas, storage areas,
processing areas, and shipping areas; areas upon which are sited
support facilities including hoist and ventilating ducts; areas utilized
for the disposal and storage of waste; and areas on which materials
incident to underground mining operations are placed; and

{b) Underground operations such as underground construction,
operation, and reclamation of shafts, adits, underground support
facilities; in situ processing; and underground mining, hauling,
storage, and blasting.

(116) "Undeveloped land or no current use or land management’
means land that is undeveloped or, if previously developed, land that
has been allowed to return naturally to an undeveloped state or has
been allowed to return to forest through natural succession.

(117) "U.S. EPA" means United States Environmental Protection
Agency.

{118) "Valley fill" means a fill structure consisting of any material
other than coal waste and organic material that is placed in a valley
where side slopes of the existing valley measured at the steepest
point are greater than twenty (20) degrees or the average slope of the
profile of the valley from the toe of the fill to the top of the fill is
greater than ten (10) degrees.

(119) "Valuable environmental resources” means:

(a) Listed or proposed endangered or threatened species of
plants or animals or their critical habitats listed by the Secretary of the
interior.under the Endangered Species Act of 1973, as amended (16
USC Sec. 1531 et seq.), or those species or habitats protected by
similar state statutes; and

(b) Habitats of unusually high value for fish and wildlife, as
determined by the cabinet in consultation with state and federal
agencies with responsibilities for fish and wildlie.

(120) "Water table” means the upper surface of a zone of
saturation, where the body of groundwater is not confined by an
overlying impermeable zone.

(121) "Water fransmitting zone" means a bady of consolidated or
unconsolidated rocks which, due to their greater primary or secondary
permeability relative to the surrounding rocks, can reasonably be
considered to function as a single hydraulic medium for the flow of
groundwater. :

(122) "Wetland" means land that has a predominance of hydric
soils and that is inundated or saturated by surface or groundwater at
a frequency and duration suificient to support, and that under normal
circurnstances does support, a prevalence of hydrophytic vegetation
typically adapted for life in saturated soil conditions.

(a) "Hydric soil” means soil that, in its undrained condiiion, is
saturated, floaded, or ponded long enough during a growing season
to develop an anaerobic condition that supports the growth and
regeneration of hydrophytic vegetation. ;

(b) "Hydrophytic vegetation” means a plant growing in:

1. Water; or

2. A substraie that is at least periodically deficient in oxygen
during a growing season as a result of excessive water content.

PHILLIP J. SHEPHERD, Secretary
JUDITH A. VILLINES, Commissioner

APPROVED BY AGENCY: July 14, 1992

FILED WITH LRC: July 15, 1992 at 10 am.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on August 27, 1992, at 9 a.m. at Hudson
Hollow Office Park, #2 Hudson Hollow, Frankfort, Kentucky in Room
D-16. Persons interested in being heard at this hearing shall notify
this agency in writing by August 22, 1992, five days prior to the
hearing, of their intent to attend. !f no nofification of intent to attend
the hearing is received by that date, the hearing may be cancelled.
This hearing is open to the public. Any person who wishes to be
heard will be given an opportunity to comment on the proposed
administrative regulation.To assure an accurate record, the cabinet
requests that each person testifying at the hearing provide the cabinet
with a written copy of his or her testimony. No transcript of recording

will automatically be taken of the hearing unless a written request for
a transcript of recording is made, in which case the person making
the request shall have the responsibility of paying for same. Written
comments on the proposed amendment may be submitted at any
time before 4:30 p.m. on August 27, 1892. Comments received after
that time will not be considered. Written notification of intent to be
heard at the public hearing and written comments must be submitted
to the following contact person: Judith A. Villines, Department of Law,
Fifth Floor, Capital Plaza Tower, Frankfort, Kentucky 40601.

REGULATORY IMPACT ANALYSIS

Agency Contact Person: Judith A, Villines

(1) Type and number of entities affected: This regulation amends
405 KAR 18:001 by amending the definition of "person” to include the
definition of person under KRS 446.010 which includes inter alia
governmental bodies. The regulation therefore has an indirect effect
on state, county and local governments. As such, the regulation will
indirectly pertain to any person interested in or adversely affected by
a determination or enforcement action initiated by the cabinet and
also has an indirect impact on all active and inactive surface mining
permits of which there are approximately 3,800.

(a) Direct and indirect costs or savings to those affected:

1. First year: None. This regulation, which is definitional in nature,
should not have any fiscal impact.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs (note any
effects upon competition): None

(b) Reporting and paperwork reguirements: None

(2) Effects on the promulgating administrative body:

(a) Direct and indirect costs or savings:

1. First year: None. This regulation, which is definitional in nature,
should not have any fiscal impact on the cabinet.

2. Continuing costs or savings: None

3. Additional factors increasing or decreasing costs: None

{b) Reporting and paperwork requirements: None

(3) Assessment of anticipated effect on state and local revenues:
None

(4) Assessment of altemative methods; reasons why alternatives
were rejected: No-alternatives were considered.

(5) Identify any statute, administrative regulation or government
policy which may be in conflict, overlapping, or duplication: None

(a) Necessity of proposed regulation if in conffict: Not applicable.

(b} If in confiict, was effort made to harmonize the proposed
administrative regulation with conflicting provisions: Not applicable.

(6) Any additional information or comments: None

TIERING: Was tiering applied? No. Tiering is not applicable to
this proposed amendment because, under the federal and Kentuciy
surface mining laws and regulations, these requirements must apply
equally to all entities.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 USC 1258, 1255, 1291. 7 CFR Part 657, 30 GFR Paris 700.5,
701.5, 707.5, 730, 731, 732, 733, 735, 761.5, 762.5, 773.5, 800.5,
8435, 917,

2. State compliance standards. This regulation defines terms used
in 405 KAR Chapter 18 and amends 405 KAR 18:001 by amending
the definition of "person” to include the definition of person under KRS
446.010 which includes inter alia governmental bodies.

3. Minimum or uniform standards contained in the federal
mandate. The federal regulations provide definitions of "person” as
set forth in the federal surface mining regulations is substantially the
same or similar to the definition proposed in the state regulation.

4. Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Not applicable.
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NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET
Department for Surface Mining
Reclamation and Enforcement
(Proposed Amendment)

405 KAR 20:001. Definitions for 405 KAR Chapter 20.

RELATESTO: KRS Chapter 350, 7 CFR Part 657, 30 CFR Parts
700.5, 701.5, 707.5, 730-733, 735, 761 .5,762.5,773.5, 800.5, 843.5,
917, 30 USC 1253, 1255, 1291

STATUTORY AUTHORITY: KRS Chapter 13A, 350.028, 350.465,
30 CFR Parts 700.5, 701.5, 707.5, 730-733, 735, 761.5, 762.5, 773.5,
800.5, 843.5, 917, 30 USC 1253, 1255, 1291

NECESSITY AND FUNCTION: KRS Chapter 350 in pertinent part
requires the cabinet to promulgate rules and regulations pertaining to
surface coal mining and reclamation operations under the permanent
regulatory program. This regulation provides for the dsfining of certain
essential terms used in 405 KAR Chapter 20.

Section 1. Definitions. (1) "Acid drainage” means water with a pH
of less than six (6.0) and in which total acidity exceeds total alkalinity,
discharged from an active, inactive, or abandoned surface coal mine
and reclamation operation or from an area affected by surface coal
mining and reclamation operations.

(2) "Acid-forming materials” means earth materials that contain
sulfide minerals or other materials which, if exposed to air, water, or
weathering processes, form acids that may create acid drainage.

(3) "Adjacent area” means land located outside the affected area
or permit area, depending on the context in which "adjacent area” is
used, where air, surface or groundwater, fish, wildlife, vegetation or
other resources protected by KRS Chapter 350 may be adversely
impacted by surface coal mining and reclamation operations.

(4) "Affected area” means any land or water area which is used
to facilitate, or is physically altered by, surface coal mining and
reclamation operations. The affected area includes the disturbed area;
any area upon which surface coal mining and reclamation operations
are conducted; any adjacent lands the use of which is incidental to
surface coal mining and reclamation operations; all areas covered by
new or existing roads used to gain access to, or for hauling coal to or
from, surface coal mining and reclamation operations, except as
provided in this definition; any area covered by surface excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or other
property or material on the surface resulting from, or incident to,
surface coal mining and reclamation operations; and the area located
above underground workings associated with underground mining
activities, auger mining, or in situ mining. The affected area shall
include every road used for the purposes of access to, or for hauling
coal to or from, surface coal mining and reclamation operations,
unless the road:

(a) Was designated as a public road pursuant to the laws of the
jurisdiction in which it is located:;

(b) Is maintained with public funds, and constructed in a manner
similar to other public roads of the same classification within the
jurisdiction; and

{c) There is substantial-(more than incidental) public use,

(5) "Agricultural use” means the use of any tract of land for the
praduction of animal or vegetable life. The uses includs, but are not
limited to, the pasturing, grazing, and watering of livestock, and the
crapping, cultivation, and harvesting of plants. ‘

(6) "Applicant” means any person(s) seeking a permit, permit

revision, permit amendment, permit renewal, or transfer, assignment,

or sale of permit rights from the cabinet to conduct surface coal
mining and reclamation operations or approval to conduct coal
exploration operations pursuant to KRS Chapter 350 and all applica-
ble regulations.

(7) "Application” means the documents and other information filed
with the cabinet sesking issuance of permits; revisions; amendments;

renewals; and transfer, assignment or sale of permit rights for surface
coal mining and reclamation operations or, if required, seeking
approval for coal exploration.

(8) "Approximate original contour" is defined in KRS 350.010.

(9) "Aquifer” means a zone, stratum, or group of strata that can
store and transmit water in sufficient quantities for domestic, agricul-
tural, industrial, or other beneficial use.

(10) "Auger mining" means a method of mining coal at a cliff or
highwall by drilling holes into an exposed coal seam from the highwall
and transporting the coal along an auger bit 1o the surface and shall
also include all other methods of mining in which coal is extracted
from beneath the overburden by mechanical devices located at the
face of the cliff or highwall and extending laterally into the coal seam,
such as extended depth, secondary recovery systems.

(11) "Bond pool" or "Kentucky Bond Pool" means the voluntary
alternative bonding program established at KRS 350.700 through
350.755.

(12) "Cabinet" is defined in KRS 350.010.

(13) "CFR" means Code of Federal Regulations.

(14) "Coal” means combustible carbonaceous rock, classified as
anthracite, bituminous, subbituminous, or lignite by ASTM Standard
D 388-77.

(15) "Coal exploration" means the field gathering of:

(a) Surface or subsurface geologic, physical, or chemical data by
mapping, trenching, drilling, geophysical, or other techniques
necessary to determine the quality and quantity of overburden and
coal of an area; or

{b) Environmental data to establish the conditions of an area
before beginning surface coal mining and reclamation operations
under the requirements of 405 KAR Chapters 7 through 24 if the
activity may cause any disturbance of the land surface or may cause
any appreciable effect upon land, air, water, or other environmental
resources. .

(16) "Coal mine waste" means coal processing waste and
underground development waste,

(17) "Coal processing plant" means a facility where coal is
subjected to chemical or physical processing or cleaning, concentrat-
ing, crushing, sizing, screening, or other processing or preparation
including all associated support facilities including but not limited to:
loading facilities; storage and stockpile facilities; sheds, shops, and
other buildings; water treatment and water storage facilities; settling
basins and impoundments; and coal processing and other waste
disposal areas.

(18) "Coal processing waste" means materials which are
separated from the product coal during the cleaning, concentrating,
or other processing or preparation of coal.

{18) "Collateral bond" means an indemnity agreement in a sum
certain payable to the cabinet executed by the permittee and which
is supported by the deposit with the cabinet of cash, negotiable
certificates of deposit, or an irrevocable letter of credit of any bank
organized and authorized to transact business in the Unitsd States.

{20) "Compaction” means increasing the density of a material by
reducing the voids between the particles by mechanical effort.

(21) "Cropland” means land used for the production of adapted
crops for harvest, alone or in a rotation with grasses and legumes,
and includes row crops, small grain crops, hay crops, nursery crops,
orchard crops, and other similar spacialty crops.

{22) "Day" means calendar day unless otherwise specified to be
a working day.

(28) "Department” means the Department for Surface Mining
Reclamation and Enforcement.

(24) "Disturbed area” means an area where vegetation, topsoll,
or overburden is removed or upon which topsoil, spoil, coal process-
ing waste, underground development waste, or noncoal waste is
placed by surface coal mining operations. Those areas are classified
as "disturbed” until reclamation is complete and the performance bond
or other assurance of performance required by 405 KAR Chapter 10
is released.

(25) "Diversion” means a channel, embankment, or other
manmade structure constructed to divert water from one (1) area to
another,
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(26) "Downslope” means the land surface below the projected
outerop of the lowest coalbed being mined along each highwall.

(27) "Embankment" means a manmade deposit of material that
is raised above the natural surface of the land and used to contain,
divert, or store water; to support roads or railways; or for other simitar
purposes.

(28) "Ephemeral stream” means a stream which flows only in
direct response to precipitation in the immediate watershed or in
response to the melting of a cover of snow and ice, and which has a
channel bottom that is always above the local water table.

(29) "Excess spoil” means spoil disposed of in a location other
than the coal extraction area, except that spoil material used to
achieve the approximate original contour shall not be considered
excess spoil.

(30) "Groundwater" means subsurface water that fills available
openings in rock or soil materials to the extent that they are consid-
ered water saturated.

(31) "Head-of-hollow fill" means a fill structure consisting of any
material, other than coal processing waste and organic material,

"placed in the uppermost reaches of a hollow near the approximate

elevation of the ridgeline, where there is no significant natural
drainage area above the fill, and where the side slopes of the existing
hollow measured at the steepest point are greater than twenty (20)
degrees or the average slope of the profile of the hollow from the toe
of the fill to the top of the fill is greater than ten (10) degrees.

(32) "Highwall” means the face of exposed overburden and coal
in an open cut of a surface mining activity or for entry to underground
mining activities.

(383) "Historically used for cropland.”

(a) "Historically used for cropland” means that lands have bsen
used for cropland for any five (5) years or more out of the ten {10)
years immediately preceding:

1. The application; or

_2. The acquisition of the land for the purpose of conducting
surface coal mining and reclamation operations.

{b) Lands meeting either paragraph (a)1 or 2 of this subsection
shall be considered "historically used for cropland.”

(¢} In addition to the lands covered by paragraph (a) of this
subsection, other lands shall be considered "historically used for
cropland” as described below:

1. Lands that would likely have been used as cropland for any
five (5) out of the last ten (10) years immediately preceding the
acquisition or the application but for some fact of ownership or control
of the land unrelated to the productivity of the land; and

2. Lands that the cabinet determines, on the basis of additional
cropland history of the surounding lands and the lands under
consideration, are clearly cropland but fall outside the specific five (5)
years in ien (10) criterion.

(d) Acquisition includes purchase, lease, or option of the land for
the purpose of conducting or allowing through resale, lease or option,
the conduct of surface coal mining and reclamation operations.

(34) "Hydrologic balance” means the relationship between the
quality and quantity of water inflow to, water outflow from, and water
storage in a hydrologic unit such as a drainage basin, aquifer, soil
zone, lake, or reservoir. It encompasses the dynamic relationship
between precipitation, runoff, evaporation, and changes in ground and
surface water storage.

(35) "Impoundment” means a closed basin, naturally formed or
artificially built, which is dammed or excavated for the retention of
water, sediment, or waste.

(36) "Industrial/commercial lands™ means lands used for:

(a) Extraction or transformation of materials for fabrication of
products, wholesaling of products, or long-term storage of products,
and heavy and light manufacturing facilities.

(b) Retail or trade of goods or services, including hotels, motels,
stores, restaurants, and other commercial establishments.

(37) "In situ processes" means activities conducted on the surface
or underground in connection with in-place distillation, retorting,
leaching, or other chemical or physical processing of coal. The term
includes, but is not limited to, in situ gasification, in situ leaching,
slurry mining, solution mining, borehole mining, and fluid recovery

mining.

(38) "Intermittent stream” means:

(a) A stream or reach of stream that drains a watershed of one
(1) square mile or more but does not flow continuously during the
calendar year; or

(b) A stream or reach of a stream that is below the local water
table for at least some part of the year, and obtains its flow from both
surface runoff and groundwater discharge.

{39) "KAR" means Kentucky administrative regulations.

(40) "KRS" means Kentucky Revised Statutes.

(41) "Land use” means specific functions, uses, or manage-
ment-related activities of an area, and may be identified in combina-
tion when joint or seasonal uses oceur and may include land used for
support facilities that are an integral part of the use. In some
instances, a specific use can be identified without active manage-
ment.

(42) "Monitoring" means the collection of environmental data by
either continuous or periodic sampling methods.

(43) "Muich" means vegetation residues or other suitable
materials that aid in soil stabilization and soil moisture conservation,
thus providing micro-climatic conditions suitable for germination and
growth.

(44) "Operations” is defined in KRS 350.010.

(45) "Operator” is defined in KRS 350.010.

(46) "OSM" means Office of Surface Mining Reclamation and
Enforcement, United States Department of the Interior.

(47) "Outslope” means the face of the spoil or embankment
sloping downward from the highest elevation to the toe.

(48) "Overburden" is defined in KRS 350.010.

(49) "Perennial stream” means a stream or that part of a stream
that flows continuously during all of the calendar year as a resuit of
groundwater discharge or surface runoff. The term does not include
"intermittent stream” or "ephemeral stream.”

(50) "Performance bond" means a surety bond, a collateral bond,
or a combination thereof, or bonds filed pursuant to the provisions of
the Kentucky Bond Pool Program (405 KAR 10:200, KRS 350.595,
and KRS 350.700 through 350.755), by which a permittee assures
faithful performance of all the requirements of KRS Chapter 350, 405
KAR Chapters 7 through 24, and the requirements of the permit and
reclamation plan.

(51) "Permit" means written approval issued by the cabinet to
conduct surface coal mining and reclamation operations.

(52) "Permit area” means the area of land and water within
poundaries designated in the approved permit application, which shall
include, at a minimum, all areas which are or will be affected by
surface coal mining and reclamation operations under that permit.

(53) "Permittee” means an operafor or a person holding or
required by KRS Chapter 350 or 405 KAR Chapters 7 through 24 to
hold a permit to conduct surface coal mining and reclamation
operations during the permit term and until all reclamation obligations
imposed by KRS Chapter 350 and 405 KAR Chapters 7 through 24
are satisfied.

(54) "Person” is defined in KRS 350.010 and 446.010(26).

(55) "Precipitation event" means a quantity of water resulting from
drizzle, rain, snowmelt, sleet, or hail in a specified period of time.

(56) "Prime farmland” means those lands which are defined by
the Secretary of Agriculturé in 7 CFR 657 and which have been
"historically used for cropland” as that phrase is defined above.

{57) "Public road" means any publicly owned thoroughfare for the
passage of vehicles.

(58) "RAM" means Reclamation Advisory Memorandum.

(59) "Reclamation” is defined in KRS 350.010.

(60) "Recreation land" means land used for public or private
leisure-time use, including developed recreation facilities such as
parks, camps, and amusement areas, as well as areas for less
intensive uses such as hiking, canceing, and other undeveloped
recreational uses.

(61) "Residential land" means tracts employed for single and
multiple-family housing, mobile home parks, and other residential
lodgings.

(62) "Road" means a surface right-of-way for purposes of travel
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by land vehicles used in coal exploration or surface coal mining and
reclamation operations. A road consists of the entire area within the
right-of-way, including the roadbed, shouldsrs, parking and side area,
approaches, structures, ditches, surface, and contiguous appendages
necessary for the total structure. The term includes access and haul
roads constructed, used, reconstructed, improved, or maintained for
use in coal exploration or surface coal mining and reclamation
operations, including use by coal hauling vehicles leading to transfer,
processing, or storage areas. The term does not include pioneer or
construction roadways used for part of the road construction proce-
dure and promptly replaced by a road pursuant to 405 KAR Chapters
16 and 18 located in the identical right-of-way as the pioneer or
construction roadway. The term also excludes any roadway within the
immediate mining pit area.

(63) "Safety factor" means the ratio of the available shear
strength to the developed shear stress, or the ratio of the sum of the
resisting forces to the sum of the loading or driving forces, as
determined by accepted engineering practices.

(64) "SCS" means Soil Conservation Service.

(65) "Sedimentation pond" means a primary sediment control
structure designed, constructed, and maintained in accordance with
405 KAR 16:090 or 405 KAR 18:090 and including but not limited to
a barrier, dam, or excavated depression which slows down water
runoff to allow suspended solids to settle out. A sedimentation pond
shall not include secondary sedimentation control structures, such as
straw dikes, riprap, check dams, mulches, dugouts, and other
measures that reduce overland flow velocity, reduce runoff volume,
or trap sediment, to the extent that the secondary sedimentation
structures drain to a sedimentation pond.

(66) "Slope” means average inclination of a surface, measured
from the horizontal, generally expressed as the ratio of a unit of
vertical distance to a given number of units of horizontal distance
(e.g., 1v:5h). It may also be expressed as a percent or in degrees.

(67) "Slurry mining" means the hydraulic breakdown of subsurface
coal with drill-hole equipment, and the eduction of the resulting slurry
to the surface for processing. '

(68) "Soil horizons"” means contrasting layers of soil parallel or
nearly parallel to the land surface. Soil horizons are differentiated on
the basis of field characteristics and laboratory data. The four (4)
master soil horizons are: ,

(a) "A horizon.” The uppermost mineral layer, often called the
surface soil. It is the part of the soil in which organic matter is most
abundant, and leaching of soluble or suspended particles is typically
the greatest. .

(b) "E horizon.” The layer commonly near the surface below an
A horizon and above a B horizon. An E horizon is most commonly
differentiated from an overlying A horizon by lighter color and
generally has measurably less organic matter than the A horizon. An
E horizon is most commonly differentiated from an underlying B
horizon in the same sequum by color of higher value or lower chroma;
by coarser texture, or by a combination of these properties.

(c) "B horizon." The layer that typically is immediately beneath the
E horizon and often. called the subsoil. This middle layer commonly
contains more clay, iron, or aluminum than the A, E, or C horizons.

(d) "C horizon.” The deepest layer of soil profile. It consists of
loose material or weathered rock that is relatively unaffected by
biologic activity,

(69) "Soil survey" means a field and other investigation, resulting
in a map showing the geographic distribution of different kinds of soils
and an accompanying report that describes, classifies, and interprets
the solls for use. Soil surveys shall meet the standards of the National
Cooperative Soil Survey.

(70) "Spoil" means overburden and other materials, excluding
topsoil, coal mine waste, and mined coal, that are excavated during
surface coal mining and reclamation operations.

(71) "Steep slope™ means any slope of more than twenty (20)
degrees.

(72) "Substantially disturb™ means, for purposes of coal explora-
tion, to significantly impact land or water resources by blasting; by

removal of vegetation, topsoil, or overburden; by construction of roads

or other access routes; by placement of excavated earth or waste

material on the natural land surface; or by other activities, or to
remove more than twenty-five (25) tons of coal.

(73) "Surety bond" means an indemnity agreement in a sum
certain, payable to the cabinet and executed by the permittee, which
is supported by the performance guarantes of a corporation licensed
to do business as a surety in the Commonwealth of Kentucky.

(74) "Surface coal mining and reclamation operations” is defined
in KRS 850.010.

(75) "Surface coal mining operations” is defined in KRS 350.010.

{76) "Suspended solids" or nonfilterable residue, expressed as
milligrams per liter, means organic or inorganic materials carried or
held in suspension in water which are retained by a standard glass
fiber filter in the procedure outlined by the U.S. EPA's regulations for
waste water and analyses (40 CFR 138).

(77) "Ton" means 2000 pounds avoirdupois (.90718 metric ton).

(78) "Topsoil" means the A and E soil horizon layers of the four
(4) master soil horizons.

(79) "Toxic-forming materials" means earth materials or wastes
which, if acted upon by air, water, weathering, or microbiological
processes, are likely to produce chemical conditions in soils or water
that are detrimental to biota or uses of water.

(80) "Toxic mine drainage” means water that is discharged from
active or abandoned mines or other areas affected by coal exploration
or surface coal mining and reclamation operations, which contains a
substance that through chemical action is likely to kill, injure, orimpair
biota commonly present in the area that might be exposed to it,

(81) "Transfer, assignment, or sale of permit rights” means a
change in ownership or other effective control over the right to
conduct surface coal mining operations under a permit issued by the
cabinet.

(82) "Underground development waste" means waste coal, shale,
claystone, siltstone, sandstone, limestone, or similar materials that are
extracted from underground workings in connection with underground
mining activities.

(83) "Underground mining activities” means a combination of:

(a) Surface operations incident to underground extraction of coal
or in situ processing, including construction, use, maintenance, and
reclamation of roads, aboveground repair areas, storage areas,
processing areas, and shipping areas; areas upon which are sited
support facilities including hoist and ventilating ducts; areas utilized
for the disposal and storage of waste; and areas on which materials
incident to underground mining operations are placed; and

{b) Underground operations such as underground construction,
operation, and reclamation of shafts, adits, underground support
facilities; in situ processing; and underground mining, hauling,
storage, and blasting.

(84) "U.S. EPA" means United States Environmental Protection
Agency. )

(85) "Water table” means the upper surface of a zone of satura-
tion, where the body of groundwater is not confined by an overlying
impermeable zone.

PHILLIP J. SHEPHERD, Secretary
JUDITH A. VILLINES, Commissioner

APPROVED BY AGENCY: July 14, 1992

FILED WITH LRC: July 15, 1992 at 10 a.m.

PUBLIC HEARING: A public hearing on this administrative
regulation shall be held on Au