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ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
. TENTATIVE AGENDA - AUGUST 9, 2005, at 10:00 a.m., Room 149 Annex

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY
Division of Student and Administrative Services
Commonwealth Merit Scholarship Program
11 KAR 15 090. Kentucky Educational Excellence Scholarship (KEES) Program

COUNCIL ON POSTSECONDARY EDUCATION
Public Educationa! Institutions
13 KAR 2045 Determunation of residency status for admission and tuition assessment pusposes {Amended After Comments) (Deferred

from July)

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
Ad Valero Tax; Administration
103 KAR 7:021 Repeal of 103 KAR 7 040 and 103 KAR 7.050
Saies and Use Tax: Miscellaneous Retailer Transactions
103 KAR 28 051 & E, Leases and rentals. ("E” expires 12/18/2005)
Accounts
109 KAR 11 021. Repeal of 109 KAR 11 020
Travel Expense and Reimbursement
200 KAR 2.006 Employees' reimbursement for travel
Office of the Secretary
Ad Valorem Tax; Admlinistration
200 KAR 5.080. Sponsorships. {Amended After Comments)
Office of the Controller
Office
200 KAR 38:060. Reimbursement to law enforcement officers for certain expenses.
200 KAR 38.070. Intemal controls and pre-audil.

GENERAL GOVERNMENT CABINET
Board of Licensure for Occupational Therapy
Board
201 KAR 28 190. Occupational therapy low vision and visual therapy services.

Real Estate Appraisers Board
Board
201 KAR 30 050. Examination, education, and experience requirement.

ENVIRONMENTAL AND PUBLIC PROTECTION CABINET
Department for Natural Resources

General Provisions

405 KAR 7:001. Definitions for 405 KAR Chapter 7. (Not Amended After Comments) (Deferred from December 2003)
Pemits

405 KAR 8:001. Definitions for 405 KAR Chapter 8. {Not Amended After Comments) (Deferred from December 2003)
Bond and Insurance Requirements

405 KAR 10 001. Definttions for 405 KAR Chapter 10. (Not Amended After Comments} (Deferred from December 2003)
Inspection and Enforcement

405 KAR 12.001. Definitions for 405 KAR Chapter 12. (Not Amended After Comments) (Deferred from December 2003)
Performance Standards for Surface Mining Activities

405 KAR 16 001. Definitions for 405 KAR Chapter 16. (Not Amended After Comments) (Deferred from December 2003)
Performance Standards for Underground Mining Activities

405 KAR 18.001. Defindions for 405 KAR Chapter 18. (Not Amended After Comments) (Deferred from December 2003)
Special Performance Standards

405 KAR 20.001. Definitions for 405 KAR Chapler 20. {Not Amended After Comments) (Deferred from December 2003)

Areas Unsuitable for Mining
405 KAR 24:001. Definitions for 405 KAR Chapter 24. (Not Amended After Comments) (Deferred from December 2003)

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
Office of the Secretary
501 KAR 6:020. Corrections policies and procedures.
501 KAR 6:240 & E. Home incarceration using an approved monitoring device. (E" expires 12/18/2005) .
501 KAR 6:939. Corrections Secured Polices and Procedures.

TRANSPORTATION CABINET
Department of Vehicle Regulation
Commercilal Driver's License
. 601 KAR 11:010. Fees relating to commercial driver’s licenses. (Deferred from June)
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EDUCATION CABINET
Kentucky Board of Education
Department of Education
Pupil Transportation
702 KAR 5.080. Bus drivers® qualdications, responsibiliies, and traiming

ENVIRONMENTAL AND PUBLIC PROTECTION CABINET
Department of Labor
Office of Workers' Claims
Department of Workers' Claims
803 KAR 25 010. Procedure for adjustments of claims.
803 KAR 25 021, Individual self-insurers.
803 KAR 25.028. Repeal of 803 KAR 25 026.
803 KAR 25.030 Special fund and employer; joint hability
803 KAR 25.089 Workers' Compensation Medical Fee Schedule for Physicians.
803 KAR 25:170 Filing of claims information with the Office of Workers® Claims.

ENVIRONMENTAL AND PUBLIC PROTECTION CABINET
Department of Public Protection
Office of Insurance

Insurance Contract
806 14.007 & E. Rate and form filing for health insurers. ("E" expires 12/18/2005).
Health Insurance Contracts
806 KAR 17:150. Health benefit plan rate filing requirements.
BO6 KAR 17:500 & E. Basic health benefit plan requirements. ("E" expires 12/18/2005).
Workers® Compensation Self-Insured Groups
806 KAR 52 010 & E. Forms for application, security deposits and financial statements. ("E” expires 11/18/2005) (Publc Hearing in June)
806 KAR 52 020 & E. Aggregate excess insurance. ("E* expires 11/18/2005} (Deferred from July)
806 KAR 52.030 & E. Workers' compensation self-insured group rate, rule and form filings. ("E” expires 11/18/2005) (Deferred from July)
Department of Public Protection
Horse Racing Authority
Harness Racing
811 KAR 1.215 & E. Kentucky Standardbred Development Fund. ("E" expires 11/18/2005) (Deferred from July)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General

Health Services and Facilities

902 KAR 20 320 & E. Psychiatric residential treatment facilty operation and services. ("E” expires 11/18/2005) (Received Wiitten Com-
ments)
802 KAR 20 330 & E, Psychiatric residential treatment facilites. ("E” expwes 11/18/2005) (Deferred from July)

Department for Community Based Services
Division of Policy Development

Food Stamp Program

921 KAR 3 020. Financial requirements.
Child Welfare

922 KAR 1.520. High risk supplement for resource homes. (Hearing/Wntten Comments)

922 KAR 1:530. Post-adoption placement stabilization services.

-188 -
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE - OVERVIEW
(See KRS Chapter 13A for specific provisions)

Filing and Publication
Administrative bodies shail file with the Regulations Compiler all proposed administralive regulations, public hearing and comment period

information, regulatory smpact analysis and tiering statement, fiscal note, federal mandate companson, and incerporated matenatl information.
Those administrative regulations received by the deadline established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period
The administrative body shall schedule a public hearing on proposed administrative regulations which shall not be held before the 21st
day or later than the last workday of the month of publicafion. Wiitten comments shall also be accepted until the end of the calendar month in

which the administrative regutation was published

The administrative regulation shall include the place, time, and dale of the hearing, the manner in which persons may submit notfication
to attend the heanng and wntten comments; that notdication to attend the hearng shall be sent no later than 5 workdays prior to the heanng
date; the deadiine for submitling wniten comments; and the name, position, address, and telephone and fax numbers of the person to whom

notification and wntten comments shall be sent.

The adminisirative body shall notify the Compiler, by phone and letter, whether the hearing was held or cancelled and whether written
commenis were receved. If the hearing was held or wrillen comments were recewed, the administrative body shall file a statement of consid-
eration with the Compiler by the fificenth day of the calendar month following the month of pubhication.

No transcript of the heanng need to be taken unless a written request for a transcnpt is made, and the person requesting the {ranscript
shall have the responsibility of paying for same. A recording may be made in lieu of a transcript.

Review Procedure
After the public hearing and public comment penod processes are completed, the administrative regulation shall be reviewed by the Ad-

ministrative Regulation Review Subcommitiee at its next meeting. After review by the Subcommittee, the administrative regulation shall be
referred by the Legislative Research Commission to an appropriate junsdictional committee for a second review. The administralive regulation
shall be considered as adopted and in effect as of adjournment on the day the appropiiate jurisdictional committee meets or 30 days afler

being referred by LRC, whichever occurs first.

-189 -
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EMERGENCY ADMINISTRATIVE REGULATIONS FILED AS OF NOON, JULY 15, 2005

(NOTE: Emergency administrative regulations expire 180 days from the date of filing,
or upon replacement, repeal, or withdrawal)

STATEMENT OF EMERGENCY
201 KAR 11:011E

Nature of the emergency: This emergency administrative
regulation is one that must be placed into effect immediately In
order to meet an imminent threat to the public, health, safety, or
welfare by remedying the loss of competition alleged in the com-
plaint filed in United States of Amenca vs Kentucky Real Estate
Commission, Unifed States District Court for the Western Distict of
Kentucky Civil Action No. 3 05-cv-00188-JGH, and by elminating
the contradictory language in Section 1(2) and (3) of the existing
administrative regulation, to safeguard the interest of the public
against the harm that can result from a real estate agent's rehiance
upon these contradictory prowvisions. The reasons why an ordinary
administrative regulation 1s not sufficient: An ordinary administra-
tive regulation is not sufficient, because it will unduly delay settle-
ment discussions in the pending federal action against the com-
mission, which is referred to above and, because 1t will not timely
address the confusion created by the contradictory language in
201 KAR 11.121, Section 1{2) and (3), which must be dealt with
immediately. In addtion, promulgating an emergency administra-
tive regulation requinng rebates and inducements to be in wrting
will avord confusion, protect the public and prevent uneven regula-
tion of the industry by the Kentucky Real Estate Commission,
since, without the emergency admmistrative regulation, there
would be a gap in enforcement dunng which time rebates and
inducements could be offered verbally. This emergency adminis-
trative regulation is wdentical o the ordinary administrative regula-
tion. This emergency administrative regulation shali be replaced by
an ordinary administrative regulation. The ordinary administrative
regulation was filed with the Regulations Compiler on July 13,

' 2008,
. ERNIE FLETCHER, Govemor

SUE TEEGARDEN, Chairperson

GENERAL GOVERNMENT CABINET
Real Estate Commission
{Emergency Amendment)

201 KAR 14:011E. Definitions for 201 KAR Chapter 11.

RELATES TO: KRS 324.010(1), 324.045(1), 324.111{1), (2),
(3), {4, (6), 324.117(1), (5), 324.160(4)(), (M), (1), 324.410(1),
324 420(1), (2), (3), (4), (5}

STATUTORY AUTHORITY: KRS 324.117(5), 324.281(5),
324 282 .

EFFECTIVE: July 13, 2005

NECESSITY, FUNCTION, AND CONFORMITY: KRS 324,282
authonzes the commission to promulgate administrative regula-
tions necessary to implement KRS Chapter 324. This administra-
tive regulation defines terms used in the implementation of KRS
Chapter 324.

Section 1. Definitions. (1) "Academic credd hour” means:

(a) One (1) college semester hour; or

{b) Sideen (16) fity (50) minute hours of actual classroom
attendance.

(2) "Contract deposit® means money delfivered to a licensed
agent as part of an offer to enter a contract for the sale of real
property after:

(a) The offer or counteroffer is accepted; and

(b) An executory contract exists.

(3) "Faise, misleading, or deceptive advertising™ means an
adverisement that is prohibited pursuant to KRS 324.117(1) be-
cause the advertisement:

(a) Is contrary to fact;

H

(b) Leads a person to a mistaken betief or conclusion; or

(c) Knowingly made a representation that is contrary to fact.

{(4) "Fraud™ or “fraudulent dealing™ means a matenal misrepre-
sentation that:

(a) Is:

1. Known to be false; or

2. Made recklessly;

(b} s made to induce an acl;

(c) induces an act in reliance on the misrepresentation, and

(d) Causes injury.

(5) "Guaranteed sales plan™ means an offer or soliciation:

(a) To guarantee the sale of an owner's real estate; or

(b) To guarantee the purchase of the owner's real estate if the
owner's real estate is not sold by the broker.

(6} "Inducement” means money, a free giff,_a prize, or any
other thing of value that a licensee would offer a potential clhient or
customer.

{71 "Rebate™ means a payment of monies or anything of vaiue
by, or on behalf of a licensee to a chent or custorner {or 1o a third
party authonzed by the chent or customer to recerve the payment)
that is_in_connection with the provision of real estate brokerage
sefvices. Examples of rebates directed to third parties include, but
are _not limited to, payments to chanties, home inspeclors, and
moving services A rebate does not include_compensation paid for
real estate brokerage services to any third party who is_not li-
censed in Kentucky to_perform such services; this defintion does
not authorize a client or customer to penmit or direct such pay-

ments to_an unlicensed third party for perfomming such services
[Prize™means-anfem-of value-thatis:
a-Oferod {o-a-prospective-purchase iti at-forh

¢ Was-potoffered-prorto-closing ]
{8YIA)] "Required disclosure® means:

{a) In print advertising, that the disclosure shall be in letters at
least twenty-five (25) percent the size of the largest letters in the
advertisement;

(b) In radio advertising, that the disclosure shall be verbal and
clearly understandable; and

{c} In television adverlising, that the disclosure shall:

1. Be verbal and clearly understandable; or

2. Be written and appearing on the screen at least three (3)
seconds for the first line of lettering and one (1) second for each
additional hne of lettering, and in lefters:

a. Which are eighleen (18) video scan lines in size for lefters
which are all upper case; or

b. Which are twenty-four {24) video scan lines in size for upper
case capitals if upper case capitals and lower case lefters are
used.

{9} [(8)] "Without unreasonable delay™ means within three (3)
business days of the creation of an executory contract for the sale
or lease of real property.

SUE TEEGARDEN, Chairperson
APPROVED BY AGENCY: July 8, 2005
FILED WITH LRC: July 13, 2005 at 11 a.m.
REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Y. Denise Payne Wade
{1) Provide a brief summary of.
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(a) What this administrative regulation does* This regulation
outhines the defintions for several statutory requirements.

(b) The necessity of this administrative regulation. Defintional
sections are required lo clarify certain key statutory terms

(c) How {lis adminustrative regulation conforms to the content
of the authorizing statutes: This reguiation defines certain terms
found in KRS Chapter 324

(d) How this admnistrative regulation currently assists or will
assist in the effective admirnustration of the statutes: The defintions
provide clanfication for licensees and consumers to understand
certain statutory terms

{2) If this is an amendment to an existing administrative regu-
lation, provide a brief summary of:

(a} How the amendment will change this existing administrative
regulation: This amendment eliminates the definition of "prze® as
that issue will be handled by the amendments to 201 KAR 11.121
and adds the definitions of "mducement” and "rebate”,

{b) The necessity of the amendment to this administratve
regulation” In amending 201 KAR 11.121, it is necessary to delete
the defintion of "pnze” and add the definitions of "Inducement” and
“rebate”.

(¢) How the amendment conforms to the content of the
authonzing statutes: The amendments to 201 KAR 11:121 will
specfically allow lcensees to offer rebates and inducements to
their clients or customers, when licensees disclose to them, in
writing, the termns of the rebates or inducements. This amendment
defines "inducement” and "rebale” as those terms are used in 201
KAR 11.121.

(d) How the amendment will assist in the effective administra-
tion of the statutes: This amendment will smply remove 2 definition
and add 2 additional ones due to a clanfication and codffication in
another proposed amendment. This definitional change will elimi-
nate any confusion and discrepancies between the 2 regulations

{3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this adminis-
trative regulation This is simply a definitional amendment.

(4) Provide an assessment of how the above group or groups
will be impacted by either the mplementation of this administrative
regulahion, if new, or by the change, if it is and amendment: This
amendment is simply eliminating the definition of a term and add-
ing 2 additional ones.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) initially: None

(b} On a continuing basis: None

{6) What 1s the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: No
funding will be necessary.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, f new, or by the change, if it is an amendment. No increase in
funding will be necessary.

(8) State whether or not this administralive regulation estab-
lishes any fees or directly or indirectly increases any fees: No fees
are or will be established.

(9) TIERING: Is tiering apphed? Tiering was not used, because
this regulation should not disproportionately affect any particular
group of people.

STATEMENT OF EMERGENCY
201 KAR 11:121E

Nature of the emergency: This emergency administrative
regutation is one that must be placed into effect immediately in
order 1o meet an imminent threat to the public, health, safety, or
welfare by remedying the loss of competition alleged in the com-
plaint filed in United States of America vs. Kentucky Real Estate
Commission, United States District Court for the Western District of
Kentucky Civil Action No. 3:05-cv-00188-JGH, and by eliminaling
the contradictory language in Section 1(2) and (3) of the exisling
administrative regulation, to safeguard the interest of the public
against the harm that can resuit from a real estate agent's reliance
upon these contradictory provisions. The reasons why an ordinary

administratrve regulation 15 not sufficient: An ordinary administra-
tive regulation 15 not sufficient, because it will unduly delay settle-
ment discussions in the pending federal action aganst the com-
mission, which is referred to above and, because #t will not timely
address the confusion created by the contradictory language that
must be immediately dealt with. In addftion, promulgating an emer-
gency administrative regulation requiring rebates and inducements
to be in writing will avoid confusion, protect the public and prevent
uneven regulation of the industry by the Kentucky Real Estate
Commussion, since, without the emergency administrative regula-
tion, there would be a gap in enforcement during which time re-
bates and inducements could be offered verbally. This emergency
administrative regulation is identical to the ordinary administrative
regulation. This emergency administrative regulation shall be re-
placed by an ordinary admmistrative regulation. The ordinary ad-
ministrative regulation was filed with the Regulations Compiler on
July 13, 2005.

ERNIE FLETCHER, Governor
SUE TEEGARDEN, Chairperson

GENERAL GOVERNMENT CABINET
Real Estate Commission
(Emergency Amendment)

201 KAR 11:121E. Improper conduct.

RELATES TO: KRS 324 010(3), 324 160{4)(D), (), {m), {0}, (W),
), (5), 7). 24 CF.R. 3500

STATUTORY AUTHORITY: KRS 324.281(5), 324 282

EFFECTIVE: July 13, 2005

NECESSITY, FUNCTION, AND CONFORMITY: KRS 324282
authorizes the Real Estate Commission to promulgate adminstra-
tive regulations necessary to canmy out and enforce the provisions
of KRS Chapter 324 This administrative regulation establishes
behavior considered improper conduct.

Section 1. The following shall be improper for any licensed
agent:

{1) To accept or agree to accept, without written disclosure to
the seller and buyer or lessor or lessee on the purchase or lease
contract, a referral fee from any person in retumn for directing a
client or customer fo that person, or another, who provides or
agrees to provide any goods, service, Insurance or financing re-
lated to a transachion involving real estate. This provision shall not
affect paying or receiving referral fees between licensed agents for
brokerage services

(2)(a) Eor_the profection_of the_client_or customer, to fail to
disclose in writing to the licensee's clients or customers the terms
of any rebate or inducement [Fo-offer—eithorthrough-advertising;

T

(b} 1t shall not be improper conduct fo disseminate information:

1. About the fee or other compensation the licensed agent
agrees to change for his or her services; or

2. About inducements and rebales offered by the licensed
agent or his or her clients or customers [agents-client].

(3) [tehall not bo-wnproperconductis:
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@)} To refuse or prohibit any prospective purchaser from
viewing or inspecting real estate listed for sale or lease with the
agent, or with the agent's company, without the wniten and signed
direction of the owner. Nothing herein shall be construed to permt
otherwise unlawful discnmination.

{4} [6}] To fail to satisfy one (1) or more of the following fiduci-
ary duties owed to the hcensee’s chent:

(2) Loyatty;

(b) Obedience to lawful instructions;

{c) Disclosure,

(d) Confidentality;

(e} Reasonable care and diligence, or

(f} Accounting

{5} [(6)] To advertise guaranieed sales plan without required
disclosure of:

(a) Whether a fee is charged for participation;

{b) Whether the real estate shall meet qualifications for partici-
pation;

{c} Whether the purchase price under a guarantee of purchase
of the owner's real estate shall be determined by the licensee or a
third party; and

(d) Whether the owner of the real estate shall purchase other
real estate Isted for sale by the licensee or his designee.

18] [+ :

used- .

{A] To violate a statute or administrative regulation governing
brokers, sales associates, or real estate transactions.

{7} [{8}] To seirve in the dual capacity of a real estate licensee
and loan originator, if the real estate licensee, while aching in that
capacity: .

(a) Fails o disclose this dual role In wnting and fails to indicate
in that disclosure that the ficensee will receive additional payment
for the loan origination activities;

(b) Faits to contact the Department of Financial Insttutions to
register and pay the one .
(1) time fee for engaging in loan origination, if the licensee is en-
gaged in loan orignation as a part of his or her real estate aclivities
to assist his or her real estate clients in obtaining financing; or

(¢} Receives payment but fails to perform the requirement in
subparagraph 1 of this paragraph, plus at least five (5) of the re-
maining thirteen (13) specific activities listed below, as outlined by
the Depariment of Housing and Urban Development and as set out
in the Real Estate Settlement Procedures Act Statement of Policy
1999-1;

1. Taking information from the borrower and filling out the ap-
plication;

2. Analyzing the prospective borrower's income and debt and
pre-qualifying the prospective borrower to defemmine the maximum
mortgage that the prospective borrower can afford,

3. Educating the prospective borrower in the home buying and
financing process, advising the borrower about the different types
of loan products available, and demonstrating how closing costs
and monthiy payments could vary under each product;

4, Collecting financial information (tax retums, bank stafe-
ments) and other related documents that are part of the application
process;

5. Initiating/ordering verifications of employment and verifica-

tions of deposit;

6 Inhatingrordering requests for morigage and other loan
venfications;

7 Inibating/ordering appraisals;

8. Inttiating/ordenng inspections or engineering reports;

9. Providing disclosures (truth in lending, good faith eshmate,
others) to the borrower;

10. Assisting the borrower in understanding and clearing credit
problems,

11. Maintaining regular contact with the bomower, realtors,
lender, between apphcation and closing {o appraise them of the
status of the appiication and gather any addiional information as
needed;

12. Ordenng legal documents;

13 Determining whether the property was located in a flood
zone or ordenng such service; and

14. Parlicipating in the loan closing;

(d) Requests or receives compensation that is not commensu-
rate with the actual work performed, or

(e) Requests or receives compensation for work that s not
actually performed by him or her.

{8) [(93] A broker licensed in Kentucky to aid, abet, or otherwise
assist any individual who is not actively licensed in Kentucky in the
practice of brokenng real estate in this state. This prohibition shall
include a Kentucky broker assisting an unlicensed indwvidual with
the histing, selling, leasing or managing of any Kentucky property or
assisting an unlicensed individual in representing any buyer or
lessee seelung property in Kentucky. An unlicensed individual shall
include an individual who may be affihated with a national franchise
and may have a license in another state but who does not have an
aclive Kentucky license.

SUE TEEGARDEN, Chairperson

APPROVED BY AGENCY: July 8, 2005

FILED WITH LRC: July 13, 2005 at 11 a.m.

CONTACT PERSON. Y. Denise Payne Wade, Staff Attomey,
Kentucky Real Estate Commission, 10200 Linn Station Road, Suite
201, Louisville, Kentucky 40223, phone (502) 429-7250, fax (502)
429-7246.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Y. Denise Payne Wade

(1) Provide a brief summary of.

{a) What this administrative regulation does: This regulalion
outhnes what actions consttute "improper conduct™ under the k-
cense laws.

(b} The necessity of this administrative regulation: This regula-
tion is necessary to further outline what activities would fall under
KRS 324.160{4)(v), the statute that prohibit improper conduct by
licensees.

{¢) How this administrative regulation conforms to the content
of
the authorizing statutes: This regulation outlines certain activites
that are prohibited under KRS 324.160(4)(v).

{d) How this adminisfrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
makes i clear to licensees and the public about what activities a
licensee may and may not perform in order to comply with the
mandate of KRS 324.160(4){v).

(2) i this is an amendment to an existing administrative regu-
lation, provide a brief summary of.

(a) How the amendment will change this existing administrative
regulation: This amendment will allow licensees to offer rebates
and inducements to their clients or customers, when licensees
disclose to them, in writing, the terms of the rebates or induce-
ments.

(b) The necessity of the amendment io this administrative
regulation: This amendment allows rebates and inducements ¥
they are in wiiting. .

(c) How the amendment conforms fo the content of the
authorizing statutes: The amendment clarifies what will be ailowed
under the enabling statites, with the required written disclosure.

(d) How the amendment will assist in the effective administra-
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tien of the statutes. Promulgating a regulation allowing rebates and
inducements and requinng them to be n writing will avoild confu-
sion, protect the public and prevent uneven regulation of the in-
dustry by the Kentucky Real Estate Commission, since without the
regulation there would be a gap in enforcement during which time
rebates and inducements could be offered verbaily.

{3) List the type and number of individuals, businesses, organi-
zations, or state and local govermments affected by this adminis-
trative regulation: All licensees will be subject to this regulation,

(4) Provide an assessment of how the above group or groups
will be impacted by either the implementation of this adminisirative
regulation, if new, or by the change, if it is and amendment: This
amendment will allow rebates and inducements that licensees
disclose, in writing, to clients and customers.

{5) Provide an estimate of how much it will cost to implement
this administrative regulation.

(a) Initially: None

(b) On a continuing basis: None

{6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: No
funding will be needed.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change, if it 1s an amendment No fees will be
needed.

(8) State whether or not this admimstrative regulation estab-
lishes any fees or directly or indirectly increases any fees: No fees
will be established.

(9) TIERING: Is tiering applied? Tiering was not used, because
this regulation should not dispropoitionately affect any particular
group of people.

STATEMENT OF EMERGENCY
902 KAR 4:030E

This emergency administrative regulation is being promulgated
in response to SB 24 that was passed by the 2005 legislature in
regular sesston and expands the Newbom Screening Program
from the cumrent four {4) disorders to twenty-eight (28) disorders
and establishes a fee to cover the actual cost {o the cabinet begin-
ning July 1, 2005, Failure to enact this administrative regulation on
an emergency basis would pose imminent threat to the public
health, safety or welfare of Kentucky newboms because of the lack
of necessary guidelines for immplementation of expanded newborn
screening as mandated in SB 24. In addtion, SB 24 was declared
an emergency and was signed by the Govemor on March 11,
2005. This emergency administrative regulation shall be replaced
by an ordinary administrative regulation filed with the Regulations
Compiler.

ERNIE FLETCHER, Govemor
JAMES W. HOLSINGER, JR., M.D., Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Kentucky Department for Public Health
Division of Adult and Child Heaith Improvement _
(Emergency Amendment)

902 KAR 4:030E. Newborn screening for inborn errors of
metabolism and other inherited disorders known as Newhomn

Screening Program.

RELATES T0O: KRS 214.155

STATUTORY AUTHORITY: KRS 194.050, 211.090, 214.155,
[1684-{1et Extra-Sess Hy-Acts ch--2pt-Dees—24a]

EFFECTIVE DATE: July 1, 2005

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Human Resources is authorized by KRS 214.155 to require that
infants be tested for inbom errors of metabolism, and other inher-
iled disorders [such-as-phenylketonuria{PKL], and to establish a
schedule of fees to cover the aclual costs to the cabinet for the
Newbom Screening Program
melabolism). The purpose of this administrative regulation is to

requrre that rnfants be lested for [phenylke!omma—{PKU}—gaJas-

ch-are] inborn
errors ol melabohsm or other mhented drsorders as spectfied in
KRS 214 155, and lo establish the schedule of fees to cover aclual

costs of the Newborn Screening Program [testing]

Section 1. Tests for inborn errors of metabolism or other inher-
ited disorders for newborn babies as part of newbom_screening

1
(1) Newhom screening shall include the following tests:
{a) 3-methylcrotonyl-CoA carboxylase deficiency {3MCC);

(b} 3-OH 3-CH3 glutanc aciduna (HMG);
{¢) Argininosuccinic acidemia {ASA);

{d) Bela-ketothiolase deficiency {BKT);
{e) Biotinidase discrder;

(i} Camrtine uptake defect (CUD);

{g} Citrulinemia (CITY;

{h) Congenital adrena! hyperplasia (CAH);
{1} Congenital hypothyroidism;

{1} Cystic fibrosis (CF},

(k) Gatactosemia;

{I} Glutanc acidemia type t {GA I}

{m)} Hh Sibeta-thalassernia (Hb S/Th},
{n) Hb S/C disease (Hb S/C);

{0) Homocystinunia (HCY?},

{p) Isovaleric aciderua (IVA);
{q} Longchain_L-3-OH acyl-CoA dehydrogenase deficiency

{LCAD);
{r) Maple syrup unne disease (MSUD);
{s) Medium-chain _acyl-CoA dehydrogenase deficiency

{MCAD};
{t} Methylmalonic acidema (Cbl A B),
{1} Methylmalonic acidemia mutase deficiency (MUT),

v) Multipie carboxylase deficiency (MCD);
{w) Phenylketonuna (PKU},
{x} Propicnic acidemia (PA)Y;
{y) Short-chain acyl-CoA dehydrogenase deficiency {(SCAD);
{z} Sickle cell disease;
{aa) Tnfunctional protein deficiency (TFP};

b) Tyrosinemia | R 1) and
cc) Very long-chain acylHCoA deficien CAD
{2) Except as provided in KRS 214.155(2). the administrative
officer, or other person in charge of the hospttal or institution caring
for newborn infants [twenty-eight-{28)-days-orless—of-age], and the

aftending physician or midwife shall [have-admirmestered] to; _or
verify administration_of lests o every infant in its care a blood test

to detect inbom_errors of metabolism or other inhented disorders
identif'ed in subsechon (1) of lhis sectron pnor to hosprtal dlschgm_

re»drsm] If a baby is ncr bom ina hosprlal of mstuuuon the at-
tending physician or midwife shall be [solely} responsible for en-
suring that [sausing] these tests are [to-be] administered between

twenty-four {24) and [at-hodess-than] forty-eight (48) hours of age
ie)

{3) [(2)] A capillary blood specimen shall be obtained from an
[each] infant at discharge from [before-he-laaves] the hospital re-
gardless of the age of the infant. Infants discharged pnor to twenty-
four {24} hours of age shall have a second screen submitted by a
primary care physician or hospital prior to forfy-eight (48) hours of

life. Special circumstances for infants require that a specimen be

obtained prior {o 3 blood transfusion_even if the specimen has o
be drawn nnor to !wentv four (24) hours of gg__, {All—mfants

., .] e -
{4) [3)] ¥f an infant is transferred from the birth [ere-{H)] hos-
pital to another during the newborn hospital stay, the following
rules shall apply:

(a) The sending hospital shall perform the newbom screening
blood test, if the infant is twenty-four (24) [forty-eight-{48)] hours of

age or more at the time of transfer lo anolher hosprtal [—teekng—fer
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(b} {it-shall-bo-the—responsibility of] The receving hospital shall
[te] ensure the newbom screening blood test 1s performed [testing

eeagenﬂalhypoﬁmed&sm] if the infant ls fess than twenly—four 24
[forby-eaght{48)] hours of age at the time of transfer.

{5} Unless the infant has been tested in accordance with sub-
section (4) of this section, a hospital shafl obtain [{(4}] a capillary

blood specimen at forty-eight (48) hours |
seven{A)] of lfe from an infant who is [alHnfantsthat-ase) still hos-
pitalized and ill, premature, or recewning parental feeding Jon-that

day] for lhe purpose of newbom screemng [for—phanylkatonuna

i ]

(6} A hospital shall obtain [(7)] a repeat capillary blood speci-
men {shall-be-ebtaned)] from an infant [allinfants] who recerved a
transfusion [transfusions] prior to the initial screening, according to
the foliowing schedule-

(a) {Fery-eighi-{48)-to] Seventy-two (72) hours after transfu-

sion rescreen inborn_emrors of metabolism and inherited disorders

hsted in Section 1(1) of this_admnistrative requlation [forphenyl
}

(b) Sudy (60) [to-sixty-five—(65)) days after transfusion rescreen
for galactosemia.

{c) Ninety {90) [420] days after transfusion rescreen for sickle
cell disease.

{7 [£8}] Capillary blocd specimens required in subsections {2)
[£5] through (6) of this section shall be cblained by a heel stick.
Blood from the heel stick shall be apphed directly to fiter paper. All
circles shall be saturated completely using a drop of blood per
circle on a fiter paper card, The specimen coltector shall provide,
on the filtter paper card, information requested by the laboratory If
the _screen has to be repeated due to lack of information on the
filter paper card, the hospital or submitter shall find the newhorn
and shall be charged for repeating the newbomn screening tests.

{8) [(®)] Specimens obtained [as-dirested] in accordance with
subsections (2} [(1)] through (7) of this section_after allowing
specimen to air dry for three {3) hours, shall be mailed or sent to
the Department for Public Health [approved—{esting] laboratory
within twenty-four (24) hours of collection of the specimen,

(9)(a} [(409] Hospitals and institutions may submit blood speci-
mens [sampiles] to the Cabinet for Health and Family Services
[Human-Resourses), Department for Public Health [Sepnces], Divi-
sion of Laboratory Services, P.O. Box 2010 {100-SowerBoulevard;
Suite-204)], Frankfort, Kentucky 40602 [4662%]. The Depariment for
Public Health {Sendees], Division of Laboratory Services, shall
report positive results of tests for inherited disorders and inborn
errors of metabolism as required by KRS 214.155 on behalf of the
hospitals and institutions.

{b) Hospitals and institutions may conduct their own testing
program, within the institution or through a kcensed medical labo-
ratory. The cabinet shall be notified and the laboratory procedures
approved. A hospital or licensed medical laboratory may be re-
quired by the cabinet to demonstrate its proficiency In the perform-
ance of tests.

{¢) Hospitals and Institutions which conduct their own testing
program or contract with a licensed medical laboratory shall report
posttive test results within twenty-four (24) hours of testing to the
attending physician and shall report postive test results to the
Department for Public Heaith, Newborn Screening Program,
[$ervices] no later than two (2) working days after the date of test-

ing.

(10} [@2)}-Al] Hospitals, physicians or practdioners which do

therr own lesting or send their blood specimens to a hcensed medi-
cal laboratory other than the Depardment for Public Health for test-

ing shall complete monthly [semianaual-er-other] reperts concemn-
ing newbom screening results and any other reperts as [the—test-
wg] requested by the Division of Laboratory Services or the Divi-
sion of Adult [Maternal] and Child Health Improverment
{11} [(43)] The Cabinet for Health and Family Services shall
[Human-Resources-may] share pertinent test results with specialty
referral centers, physicians, [aad] practitioners and [otherthan] the
attending physician, who inform the cabinet that they are treating
the infant who received the test, and may share with the local
health departrnent in the infant's county of residence. These spe-
cialty referral centers, physicians, and practiioners shall report
results of diagnostic testing to the Depariment for Pubhe Health. I
a fepeat screemng test resuit has not been received by the cabinet
in_accordance with subsection 6 of this section within seven {7)
days after notification to the primary care physician, the Depart-
ent for Public Health shall notify the parents of the necessity for
fepeat screening
{12) [(14}] Hospdals or other authonzed institutions or individu-
als submitting blood specimens [samples] to the Cabinet for Health
and Family Services {Human-Resources] shall be billed a fee of
fifty-three (53) dollars and f fty (50) cents for the newborn screen _g

$14-50]
{13) {35)-Al] Fees due the Cabinet for Health_and_Famly
Services [Human-Resources] shall be collected through a monthly

biling system.
{14) In accordance with KRS 214.155, hospttals and free-

standing birthing centers that are responsible for_the coltection of
specimens for newbom screening shall;

{a) Designate a newbom screening coordinator and physician
responsible for the coordination of the facilty's newbom screening
compliance;

{b) Notify the Department for Public Heafth of the name of the
individuals designated in subsection (a) of this sectron on a yearly
basis and whenever the designated individual changes;

{c) Deveiop a writen _protocol for tracking newborn screening
comphance. The protocol shall include a requirement-that the
name of the physician attending the infant after birth or a designee
be placed on_the fiter paper specimen card sent with the initial
spectmen to the Department for Pubhc Health laboratory; and

d) Provide to parents educational materials developed by the

Department for Public Health regarding newborn screening_and
made accessible on the Department for Pubhc Health Web site.

WILLIAM J. HACKER, M.D. FAAP, CPE, Commissioner

MIKE BURNSIDE, Undersecretary

JAMES W. HOLSINGER, JR., M D., Secretary
APPROVED BY AGENCY: June 30, 2005
FILEDWITHLRC: July 1, 2005 at 8 a.m.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Sandy Fawbush

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation authorizes the cabinet to require infants to have a
newbom screening blood test for 28 disorders and establishes a
fee to cover the actual cost to the cabinet for the Newbotn
Screening Program.

{b) The necessity of this administrative regulation: This admin-
istrative regulation Is necessary to implement $B 24 which author-
izes and funds the expansion of the newbom screening blood test
program from the current 4 dlsorders to the 28 disorders to begin
July 1, 2005.
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{c} How this administrative regulation conforms to the content
of the authorizing statutes: KRS 194A.050(1} requires the cabinet
to promulgate, admimister and enforce administrative regulations
necessary to implement programs mandated by federal law, or to
qualify for the receipt of federal funds. KRS 214.155 authorizes the
cabinet to promulgate admimsirative regulations for operating a
Newborn Screening Program for heritable disorders.

{d) How this administrative regulation currently assists or will
assist in the effeclive administration of the statutes: This adminis-
trative regulation provides the necessary guidelines for the New-
bom Screening Program by prescnbing the time and manner of
oblaining a specimen, reporting of results, and establishment of a
fee. .

(2) i this is an amendment to an existing administrative regu-
fation, provide a brief summary of

{a) How the amendment will change this existing administrative
regulation: This amendment establishes new guidelines for speci-
men collection, new fees, and establishes a parent education com-
ponent to the Newborn Screening Program.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary lo establish new testing
procedures for an expanded number of conditions, as well as es-
tablishment of fees to support the program

(c} How the amendment conforms to the content of the
authonzing statutes: This amendment establishes the times and
manner of obtaining specimen, prescnbes the manner of testing
the specimen, reporting the results, and increases the current fee
of $14 50 to $53.50 to support the Newborn Screening Program,

(d) How the amendment will assist in the effeclive administra-
tion of the statutes This amendment assists in the effective ad-
ministration of the statules by implementing an increased fee to
support expanding the program from the current 4 disorders to 28
disorders and assures that screening of all newboms occurs in a
timely fashion

(3} List the type and number of individuals, businesses, organi-
zations, or state and local govemment affected by this administra-
tive regulation: This admintsirative regulation will affect the De-
parment for Public Health, universty specialty clinics, birthing
hospitals, primary care physicians, midwives, submitters of initial
newbom screening tests, and parents.

{4) Provide an assessment of how the above group or groups
will be impacted by etther the implementation of this administrative
regulation, if new, or by the change if it is an amendment: The
above groups will be affected as follows:

(a) The Department for Public Health will have an increase in
the number of infants requinng case management for short term
follow-up and/or referrals 1o the universities;

(b) University specialty clinics will see an increase in referrals
mada to them for diagnosis and long-term treatment of the disor-
ders detected; .

(c) Birthing hospitals will have a newbom screening coordina-
tor; and a protocol for assunng all newborms in their care receive a
screening tests;

(d) Pnmary care physicians and midwives caring for newboms
will ba responsible for assuring newbomn screening blood test
perfomed;

{e) Submitters of initial newborn screening tests will see an
increase in the fee charged; )

{0 Parents will receive education materials regarding the new-
bom screening tests that are performed.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initialty: 3.2 mitlion

{b) On a continuing basis: 2.2 miflion

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation:
Agency funds resulting from charging a fee to submitlers for the
newbomn screening blood tests. Additionally in the first year master
tobacco settliement funds will be used.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary fo implement this administrative regula-
tion, if new, or by the change i it is an amendment: There will need
to be an increase In the fee charged for the newbom screening
blood test from $14.50 to $53.50.

{8) State whether or not this admunistrative regulation estab-
hshes any fees or dreclly or indirectly increases any fees: This
administrative regulation increases the fee charged for newhom
screening blood testing.

{9) Tiering: Is tienng apphed? Tiering of the fee increase will be
not be applied with this administrative regulation, because the
administrative regulation apples to all newborn infants across the
state and applies equally to all entities across the state regulated
by it. The fee increase will be $53.50 to purchase new equipment
and reagents, train the hospital staff, and provide subspecialty
consultations at the academic medical centers when potential
cases are identified as the lab progressively expands the testing
panel to 28 disorders.

FISCAL NOTE ON LOCAL GOVERNMENT

1. Dees this adminstrative regutation relate to any aspect of a
local government, including any service provided by that local gov-
ermnment? Yes

2 State whether this administrative regulation will affect the
local government or only a part or division of the local government.
This administrative regulation will not affect local government. The
local heatth departments will have an increase in the fee charged
for intial newbom screening tests performed.

3. State the aspect or service of local government to which this
administrative regulation relates. Local Heatth Depariments.

4. Estimate the effect of this administrative regulation on the
expendiures and revenues of a local govemment for the first full
year the regulation is to be in effect. If specific dollar estmates
cannot be determined, provide a brief narrative to explain the fiscal
impact of the administrative regulation.

Revenues {+/-): minimal

Expendrtures (+/-): minimal There is minimal anticipated im-
pact upon the revenues of local government due to the implemen-
tation of this administrative regulation, There will be few initial new-
bom screening tests performed in the local health departments.
Only the infants born at home would possibly utilize local health
depariment services. For calendar year 2004 there were 263
planned home deliveries

STATEMENT OF EMERGENCY
802 KAR 4:035E

This emergency adminisirative regulation is being promulgated
as a result of 2005 GA SB 24 that expands the newbom screening
program from the cument four (4) disorders to twenty-eight (28)
disorders which may require medical foods and formufa as a freat-
ment. This action must be taken on an emergency basis to provide
the necessary guidelines for implementation of rembursement for
metabolic foods and farmuia for the expanded newbom screening
effective July 1, 2005. This emergency admnistrative regulation
shall be replaced by an ordinary administrative regulation filed with
the Regulations Compiler. The ordinary administrative regulation is
identical to this emergency administrative regulation.

ERNIE FLETCHER, Govemor
JAMES W. HOLSINGER, JR., M.D., Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Division of Adult and Child Health Improvement
(Emergency Amendment)

802 KAR 4:035E. Cost reimbursement for special food
products [forthe-uninsured).

RELATES TO: KRS 205.560{1){c), 213.141(2), 214.155(1),
304.17A-139, 7 C.F.R. Part 245, 42 U.5.C. 1785

STATUTORY AUTHORITY: KRS 194A.050(1), 205.560{1)}{(c}.
214.155(1)

EFFECTIVE: July 15, 2005

NECESSITY, FUNCTION, AND CONFORMITY: KRS
214.155(1) requires the cabinet to eslablish and collect fees to
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cover the cost of analyzing testing samples for inborn metabolic
errors KRS 213.141{2) requires the cabinet to prescnbe a fee for a
copy of a birth record, one (1) dollar of which shall be used by the
Dwision of Adult [Matemnal] and Child Health Improvement to pay
for amino acid modified preparations and low-protein modified food
products for the treatment of genetic and [inherited] metabolic dis-
eases. This administrative regulation establishes the application
and cost reimbursement procedures.

Section 1. Definiion. {1) "Amino acid modified preparation™ is
defined at KRS 304.17A-133(4)(a)1.

{2) "Low protein modified food” is defined at KRS 304.17A-
135(4)(a)2.

(3) "Patient” means a person with one (1) or more of the mela-
bolic conditions hsted in KRS 205 560 or 214 155.

(4) "Provider” means an indwidual or entity authorized to fill a
prescription for an amino acid modified preparation or low protein
modified food product.

(5) "Uninsured patient® means one who does nol meet the
crtena to receive Medicaid, K-CHIP, [of] WIC benefits, or [ard)
whose insurance coverage is exhausted.

{6) "WIC" means the Special Nutntion Program for Wemen,
Infants, and Children administered pursuant to 42 1.5.C. 1786 and
7 C.F.R. Part 246.

Section 2. Engibility. {1) The cost of the formula for a patient
who Is eligible for WIC shall be covered by the WIC Program.

(2) The cost for food and formula for a patient covered by pri-
vata health insurance shall be paid under the terms of the individ-
val insurance policy, which shall meet or exceed the Imit estab-
lished in KRS 304.17A-139,

{3) An uninsured patient may qualify for financial assistance by
submitting the following information and completed forms annually,
{incorporated-by—reference;] to the Department for Public Heaith,
Division of Adult and Child Health Improvement, 275 East Main
Street HS 2GW-A, Frankfort, Kentucky 40621:

{a) Kentucky Melabolic Disease Program Physician's State-
ment of Medical Necessity - Metabolic Disease Therapy fom;

{b) Kentucky Metabolic Food and Formula Provision Financial
and Release of Information Form; and

(c) Written verification that application for WIC, Medicaid, or K-
CHIP was denied, and that private health insurance has been ex-
hausted.

Section 3. Cost Reimbursement. To receive reimbursement of
the actual ¢cost plus twenty {20) percent, a provider shall submit the
following documents 1o the Department for Public Health, Division
of Adult and Child Health Improvement:

(1) A prescription for the metabolic food and formula from a
ficensed or certified healthcare practiioner with prescriptive
authority; [and]

(2) A completed Division of Adult and Child Health, Authoriza-
tion for Services, Form ACH 233, and

{3} An Invoice from the suppiier with the service date, patient
pame, and cost o the provider, [-ircorporatod-byrofaronce-]

Section 4. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

{a) "Kentucky Metabolic Disease Program Physician's State-
ment of Medical Necessity - Metabolic Disease Therapy, 5/2001%

{b) "Division of Adult and Child Health Authorization for Serv-
ices, Form ACH 233, 10/00 [6/2604]; and

{c) "Kentucky Metabolic Food and Formula Provision Financial
and Releass of Information Form, 12/2004 [5R2004T".

{2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Department for Public
Health, Division of Adult and Child Health Improvement, 275 East
Main Street, Frankfort, Kentucky 40621, Monday through Friday, 8
am.to 4:30 p.m.

JAMES W. HOLSINGER, JR., M.D., Secretary

MIKE BURNSIDE, Undersecretary

WILLIAM D. HACKER, MD, FAAP, CPE, Commissioner
APPROVED BY AGENCY: July 12, 2005

FILED WITH LRC: July 15, 2005at11am

CONTACT PERSON: Jill Brown, Office of Legal Services, 275
East Main Street 5§ W-B, Frankfort, Kentucky 40601, phone (502)
£64-7505, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person. Sandy Fawbush or Troi Cunningham

{1) Provide a bnef summary of:

{a) What this administrative regulation does: This administra-
tive regulation establishes the disorders that require special medi-
cal food or formula and the guidelines for the Department for Public
Health to remburse for these conditions.

{b} The necessity of this administrative regulation. This admin-
istrative regulation is necessary to allow coverage of metabolic
food products or formula as part of trealment for genetic and meta-
bolic disorders.

(c) How this administrative regutation conforms to the content
of the authorizing statutes' KRS 194A.050{1) requires the cabinet
to promulgate, administer, and enforce administrative regulations
necessary to implement programs mandated by federat law, or to
qualify for the receipt of federal funds. KRS 214.155 authorizes the
cabinet to promulgate administrative regulations for operating a
newhom screening program for heritable disorders.

{d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation provides the necessary guidelines for reimburse-
ment of metabalic formula or medical food products by the New-
born Screening Program.

(2) If this is an amendment to an existing administrative regu-
lation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment changes the existing administrative
regulation only by adding the expanded disorders to the list of dis-
orders that require special medical focd or formula and modifies
rembursement guidelines for the Department for Public Health to
reimburse for these conditions.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary o expand the list of dis-
orders covered by this reimbursement as mandated by 2005 GA
SB 24.

(¢) How the amendment conforms to the content of the
authorizing statules: This amendment conforms 1o the authorizing
stalute by expanding the disorders reimbursable by the Depart-
ment for Public Health's Newborn Screening Program,

(d) How the amendment will assist in the effective administra-
tion of the slatutes: This amendment will altow for coverage of the
additional disorders that will be identified through the expanded
newborn screening.

(3) List the type and number of individuals, businesses, organi-
zations, or stale and local government affected by this administra-
tive regulation: This administrative regulation will affect the De-
partment for Public Health, universdy specialty clinics, patients,
durable medical equipment providers, and pharmacy providers.

{4) Provide an assessment of how the above group or groups
will be impacted by either the implementation of this admunistrative
regulation, if new, or by the change ¥ it is an amendment: The
above groups will be affected as follows:

{a) The Department for Public Health may have an increase in
the number of uninsured patients that are prescribed medical food
products or formula.

{b)} University specialty clinics may have an increase in the
number of uninsured patients that require assistance in completing
forms for the Department for Public Health to reimburse providers
for medical food products and formula.

(c) Durable medical equipment and phammacy providers will
provide reimbursement guidelines for the disorders identified
through newbom screening.

(5) Provide an estimate of how much it will cost lo implement
this administrative regulation:

(a) Initially: Budget neutral.

{b) On a continuing basis: Same

(6) What is the source of the funding fo be used for the imple-
mentation and enforcement of this administrative regulation: The
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source of funding to be used for implementing this admmistrative
regulation is the $1 fee that is charged with the birth certificate fee
to be used for medical food products and formula.

(7} Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change f it is an amendment: There will be
no need to increase the fee charged.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indireclly increases any fees: This
administrative regulation does not establish nor indirectly increases
the fee charged for the birth certificate.

(9) Tiering: Is tiering apphed? Tienng of the fee increase will be
not be applied with this administrative regulation, because the
administrative regulation apphes to all newborn infants across the
state and applies equally to all enlities across the state regulated
by it.

STATEMENT OF EMERGENCY
907 KAR 1:022E

This emergency administrative regulation is being promulgated
o reduce the allowed amount of bed reserve days and establish
bed reserve payment rates based on occupancy percentage. This
aclion must be enacted on an emergency basis in order to main-
tain the financial viability of the Medicaid Program. Failure to enact
this administrative regulation on an emergency basis would pose
an imminent threat to the public health, safety, or welfare of Medi-
caid recipients whose receipt of services may be jeopardized due
to a lack of funding. This emergency administrative regulation shall
be replaced by an idenficat ordinary administrative regulation filed
with the Regulations Compiler.

ERNIE FLETCHER, Govemor
JAMES W. HOLSINGER, Jr. M.D., Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Long Term Care and Community Alternatives
{Emergency Amendment)

907 KAR 1:022E. Nursing facility services and intermediate
care facility for individuals with mental retardation or a devel-
opmental disability services.

RELATES TO: 42 CF.R. 430,431, 432, 433, 435, 440, 441,
442, 447, 455, 456,42 U.S C. 1396a, b, ¢, d, 9,i.,n, 0, p, 1, -2, -
3, r-5,s .

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3), 205.558 [-EO-2004-726]

EFFECTIVE: July 1, 2005
NECESSITY, FUNCTION, AND CONFORMITY: [EQ-2004-

ieas:] The Cabinet for Health and Family Services, Department for
Medicaid Services, has responsibility to administer the Medicaid
Program. KRS 205.520(3) authorizes the cabinet, by administrative
regulation, to comply with any requirement that may be imposed or
opportunity presented by federal law for the provision of medicat
assistance to Kentucky's indigent citizenry. This administrative
regulation eslablishes the provisions relating to nursing facility
sefvices and intermediate care facilty for individuals with mental
retardation or a developmental disabilty services for which pay-
ment shall be made by the Medicaid Program on behalf of both the
categorically needy and medically needy recipients.

Section 1. Definitions. (1) "Department* means the Department
for Medicaid Services or its designee.

(2) "High-intensify nursing care services” means care provided:

{a) To a Medicaid-eligible individual who meets high-intensity
nursing care patient status cnteria in accordance with Section 4 of
this administrative regufation; and

(b) By a nursing facility or a nursing facilty with waiver partici-

pating in the Medicaid Program with care provided in beds also
participating in the Medicare Program.

(3) "High-intensity rehabilitative services™ means therapy serv-
ices which-

{(a) Are expected to improve an indwidual's condition while the
indwvidual possesses reasonable potential for improvement in func-
tional capabilify; and

{b) Do not include restorative and maintenance nursing proce-
dures, including routine range of motion exercises and application
of splints or braces by nurses and staff.

(4) "Intermediate care facility for individuals with mental retar-
dation or a developmental disabilty™ or "ICF-MR-DD" means a
licensed intemmediate care facility for individuals with mental retar-
dation or a developmental disabilty certified to the Department for
Medicaid Services as meeting all standards for an intermediate
care facilty for individuals with mental retardation or a develop-
mental disability.

{5) "Intermediate care facility for individuals with mental retar-
dation or a developmental disabilty services" means care pro-
vided:

(a) To a Medicad-eligible individual who meets ICF-MR-DD
patient status criteria in accordance with Section 4 of this adminis-
trative reguiation; and

(b) By an ICF-MR-DD participating in the Medicaid Program.

(6) "intermittent high-intensity nursing care services™ means
services for an individual who requires high-intensity nursing care
services at regular or regular intervals, but not on a twenty-four
{24) hour-per-day basis and not less than three (3) days per week.

(7) "Low-intensity nursing care services” means care provided:

{a) To a Medicad-eligible individual who meets low-intensity
nursing care patient status criiena in accordance with Section 4 of
this administrative regulation; and

(b) By a nursing facility or a nursing facility with waiver partici-
pating in the Medicaid program.

(8) "Medical condition® means a usually-defective state of
health relative to a clinical diagnosis made by a licensed physician,
physician assistant, or advanced registered nurse practitioner.

{9) "Nursing facility” or "NF™ means;

{(a) A facility:

1. To which the slate survey agency has granted an NF li-
cense;

2. For which the state survey agency has recommended to the
department certification as a Medicaid provider; and

3. To which the department has granted certffication for Medi-
caid participation; or

{b) A hospital swing bed that provides services in accordance
with 42 11.5.C. 1395it and 1396, if the swing bed Is certified to the
department as meeting requirements for the provision of swing bed
services in accordance with 42 U.S.C. 1396r(), {c), (d), 42 C.F.R.
447 280 and 482.66.

(10) "Nursing facility with Medicaid waiver” or "NF-W™ means a
facilty:

{a} To which the state survey agency has granted an NF K-
cense;

(b) For which the state survey agency has recommended to
the department certification as a Medicaid provider;

{¢) To which the department has granted a waiver of the nurs-
ing staff requirement; and

{d) To which the department has granted certification for Medi-
caid participation.

{11} "Patient status" means that an individual possesses care
needs in accordance with Section 4 of this administrative regula-
tion for treatment in an institutional setting.

{12) *Personal care™ means services to help an individual
achieve and maintain good personal hygiene which may include
assistance with bathing, shaving, cleaning and trimming of finger-
nails and toenails, cleaning of the mouth and teeth and washing,
and grooming and cutting of hair.

(13) “Stable medical condition™ means a medical condition
which is capable of being maintained in accordance with a planned
treatment regimen requiring a minimum amount of medical super-
vision without significant change or fluctuation in a patient's condi-
tion or treatment regimen.
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Section 2. Participation Requirements A facility desinng to
participate as a nursing facility, nursing facility with waiver, or ICF-
MR-DD shall meet the following requirements:

{1) An application for participation shall be made in accordance
with 907 KAR 1671 and 907 KAR 1.672.

(2) A nursing facildy shall have at least twenty (20) percent of
all Medicaid certfied beds, but not less than ten (10) beds, also
certified to parlicipate in Medicare unless the facidy has obtained a
Medicaid waiver of the nurse slaffing requirement. If a nursing
facility has less than ten (10) beds certified for Medicaid, all Medi-
caid certsfied beds shall also be certified to participale in Medicare.

{3) if a nursing facilty which has obtained a Medicaid waiver of
the nurse staffing requirements chooses to participate in Medicare,
the facility shall have at least twenly (20) percent of all Medicaid
cerdified beds, but not less than ten (10) beds, also certified to
participate in Medicare. If less than ten (10) beds are certified for
Medicaid, alt Medicaw! beds shall also be certified to participate in
Medicare.

(4) A nursing facility or a nursing facilty with waiver shall be
required to comply with the preadmission screering and resident
review requirements specified in 42 U.S C. 13%6r and 907 KAR
1:755. A facilty failng to comply with these requirements shall be
subject to disenroliment, with exclusion from participation to be
accomplished 1n accordance with 907 KAR 1671, 42 C.F.R.
431.153 and 431 154

(5) A facility shall be required to be cerlified by the state survey
agency as meeting NF, NF-W, or iCF-MR-DD status

(6) In order to provide specialized rehabiltation services to an
individual with a brain injury in accordance with Section 6 of this
administzative regulation, a facily shall be accredied by the
Commission on Accreditation of Rehabilitation Facilites {(CARF).

{7} A participating nursing facilty shall be cedified in accor-
dance with standards and condiions specified in the Medicad
Nursing Facility Services Manual before the facility may operate a
unit that provides:

{a) Preauthonzed specialized rehabiltation services for a per-
son with a brain injury; or

(b) Care for a person who is ventilator dependent.

Section 3. Payment Provisions. (1) Payment for high-intensity
nursing care, low-intensity nursing care, or ICF-MR-DD services
shall be limited fo those services meeting the care definitions es-
tablished in Section 1 of this administrative regulation.

{2) An NF or NF-W shall receive payment for high-intensity
nursing care services provided to a Medicaid-eligible individual
meeting high-intensity nursing care patient status cnteria if the
services are provided in a Medicaid participating bed that is also
participating in the Medicare Program.

(3) An NF or NF-W shall receive payment for low-intensity
nursing care services provided to a Medicaid-eligible individual
meeting low-intensity nursing care patient status criteria if the
services are provided in a Medicaid participating bed.

(4) An ICF-MR-DD shall receive payments for ICF-MR-DD
services only.

Section 4. Determining Patient Status. A patient status deci-
sion shall be based on medical diagnosis, care needs, services
and health personnel required to meet these needs and the feasi-
bility of meeting the needs through alfemative institutional or non-
institutional services.

(1) For an admission and continued stay, an individual shall
qualify under the preadmission screening and resident review crite-
ria specified in 42 U.S.C. 1396r and 907 KAR 1:755.

(2) An individual shall qualify for high-intensity nursing care

(a) On a daily basis:

1. The individual's needs mandate:

a_ High-intensity nursing care services; or

b. High-intensity rehabiltation services; and

2. The care can only be provided on an inpatient basis;

(b) The inherent complexity of a service prescribed for an indi-
vidual exists to the exient that K can be safely or effectively per-
formed only by or under the supervision of technical or professional
personnel; or

(c) The individual has an unstable medical condilion manifest-

Ing a combination of at least two (2) or more care needs in the
following areas:

1. intravenous, intramuscular, or subcutaneous injections and
hypodermoclysis or intravencus feeding;

2. Nasogastric or gastrostomy tube feedings,

3. Nasopharyngeal and tracheotomy aspiration;

4. Recent or comphcated ostomy requiring extensive care and
self-help training;

5. In-dwelling catheter for therapeutic management of a urinary
tract conddion;

6. Bladder imrigations in relation to previously indicated stipula-
tion,

7. Special vital signs evaluation necessary in the management
of related conditions,

8. Sterile dressings;

9 Changes in bed position to maintain proper body alignment;

10. Treatment of extensive decubrtus ulcers or other wide-
spread skin disorders;

11 Receiving medication recently initiated, which requires
high-intensity observation to determine desired or adverse effects
or frequent adjustment of dosage;

12. Inttial phases of a regimen involving administration of
med:cal gases, or

13 Receiving services which would qualify as high-intensity
rehabilitation services if provided by or under the supervision of a
qualified therapist, for example:

a. Ongoing assessment of rehabilitation needs and potential;

b. Therapeutic exercises,

¢. Gail evaluation and training performed by or under the su-
pervision of a qualified physical therapist;

d. Range of motion exercises which are part of the aclive
treatmenl of a specific disease state which has resulted in a loss
of, or restriction of, mobility;

e. Maintenance therapy if the speciahized knowledge and
judgment of a qualified therapist is required to design and establish
a maintenance program based on an initial evaluation and penodic
reassessment of the patient's needs, and consistent with the pa-
tient's capacity and tolerance;

f. Uttrasound, shorl wave, and microwave therapy treatments;

g. Hot pack, hydrocollator infrared treatments, paraffin baths,
and whirlpool (if the patient's condition is complicated by circulatory
deficiency, areas of desensitization, open wounds, fractures or
other complications, and the skills, knowledge, and judgment of a
qualified therapist are required); or

h Services by or under the supervision of a speech pathologist
or audiologist if necessary for the restoration of funchion in speech
or hearing.

(3) An individual shall be detemnined to meet low-intensity
patient status if the individual requires, unrelated 1o age appropri-
ate dependencies with respect to a minor, intermittent high-
intensity nursing care, conlinuous personal care or supervision in
an institutional setting. In making the decision as to patient status,
the following criteria shall be applicable:

(a) An individual with a stable medical condition requinng in-
termittent high-intensity nursing care services not provided in a
personal care home shall be considered to meet patient status;

{b) An individual with a stable medical condition, who has a
complicating problem which prevents the individual from ¢aring for
himself in an ordinary manner outside the institution shall be con-
sidered to meet patient status. For example, an ambulatory cardiac
patient with hypertension may be reasonably stable on appropriate
medication, but have intellectual deficiencies preventing safe use
of self-medication, or other problems requiring frequent nursing

‘appraisal, and thus be considered fo meet patient status; or

(c) An individual with a stable medical condilion manifesting a
significant combinafion of at least two (2) or more of the following
care needs shall be determined to meet low-intensity patient status
if the professional staff determines that the combination of needs
can be met satisfactorily only by provision of intermittent high-
intensity nursing care, continuous personal care or supervision in
an institutional setfing:

1. Assistance with wheelchair,

2. Physical or environmental management for confusion and
mild agitation;
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3. Must be fed;

4. Assistance with going to bathroom or using bedpan for
elimination;

5. Old colostomy care,

6 Indwelling catheter for dry care,

7. Changes i bed position,

8. Adminstration of stabilized dosages of medication;

9. Resloralive and supporive nursing care to mantam the
indvidual and prevent detenoration of his condition;

10. Admunistration of injections dunng time lcensed personnel
is avallable;

11. Services that could ordinarily be provided or administered
by the individual but due to physical or mental condrtion is not ca-
pable of self-care; or

12. Routine administration of medical gases after a regimen of
therapy has been established.

(d)} An individual shall not be considered to meet patient status
criteria if care needs are limited to the following-

1. Minimal assistance with activities of daily living;

2. Independent use of mechanical devices, for example, as-
sistance in mobilty by means of a wheelcharr, walker, crutch or
cane;

3. A limited diet such as fow salt, low residue, reducing or an-
other minor restrictive diet; or

4, Medications that can be self-administered or the individual
requires minimal superviston.

{4) An indvidual with a mental illness or mental retardation or a
developmental disability meeting the health status and care needs
specified in subsections (2) or (3) of this section shall:

(a) Be considered to meet patient status; and

(b) Be specfically excluded from coverage in the following
situations:

1. If the depariment determines that in the individual case the
combination of care needs are beyond the capability of the facility
and that placement in the facility 1s inappropriate due to potential
danger to the heatth and welfare of the individual, other patients in
the facilty, or staff of the facility; or

2. If the individual does not meet the preadmission screening
and resident review critena specified in 42 U.S.C. 1396r and 907
KAR 1:755 for entering or remaining in a facility.

(5) An individual shali meet ICF-MR-DD patien! status if the
individual requires physical or environmental management or re-
habilitation for moderate to severe retardation and meets the fol-
lowing critenia:

(a) The indmvidual has significant developmental disabilities or
significantly subaverage ntellectual functioning and requires a
planned program of active treatment to attain or maintain the indi-
vidual's optimal leve! of functioning, hut does not necessarily re-
quire nursing facility or nursing facility with waiver services;

{b) The individual requires a protected environment while over-
coming the effects of developmental disabilties and subaverage
intellectual functioning while:

1. Leaming fundamental living skills;

2. Leaming to live happily and safely within his own timitations;

3. Obtaining educalional experiences that will be useful in self-
supporting activities; or

4. Increasing his awareness of his environment; or

{¢) The individual has a psychiatric primary diagnosis or needs

1. The individual also has care needs as shown in paragraph
{a) or (b) of this subsection;
2. The mental care needs are adequately handled in a suppor-

tive environment (i.e., the intermediate care facility for individuals’

with mental retardation or a developmental disabiliy); and

3. The individual does not require psychiatric inpatient treat-
ment;

(6} An individual who does not require a planned program of

‘active treatment to atain or maintain the individual's optimal level
of functioning shall not meet ICF-MR-DD patient status.

(7) An individual shall not be denied for ICF-MR-DD services
solely due to advanced age, or length of stay in &n Institution, or
history of previous institutionalization, if the individual qualifies for
ICF-MR-DD services on the basis of ali other factors.

{8) Excluding an individual with mental retardation, for an indi-

vidual with a developmental disability to qualify for ICF-MR-DD
services, the disability shall have mantfested itself prior to the indi-
vidual's 22nd birthday.

(9) Transfer trauma critena. A Medicaid recipient in an NF who
does nol meel the low-ntensity or high-intensity nursing care pa-
tient status crtena established m this section shall not be dis-
charged from an NF if

(a) The recipient has resided in an NF for at least eighteen (18)
consecutive months;

(b) The recipient's attending physician determines that the
recipient would suffer transfer trauma in that his or her physical,
emotional or mental well being would be compromised by a dis-
charge action as a result of not meeting patient status criteria; and

{c) The department confirns the recipient's attending physi-
cian's assessment regarding the trauma caused by possible dis-
charge from the NF.

{10) A Medicaid recipient who meets transfer trauma critena in
accordance with subsection {9) of this section:

(a) Shall remain in an NF and continue {0 be covered by the
department for provider rembursement al least untd his or her
subsequent transfer trauma assessment; and

{b) Be reassessed for transfer trauma every six {6) months.

(11) The recipient transfer trauma criteria established in sub-
saction (9) of this section shall not apply to an individual who re-
sides in a facility which experiences closure or a license or certifi-
cate revocation

Section 5. Reevaluation of Need for Service. (1) Nursing facil-
ity, nursing facility with wawver, or ICF-MR-DD services shall con-
tinue to be provided to an individual if his or her health status and
care needs are within the scope of program benefits as descnbed
in Sections 3 and 4 of this administrakve regulation.

{2) An indwvidual's patient status shall be reevaluated at least
once every six (6} months.

(3) If a reevaluation of care needs reveals that an individual no
longer requires high-intensity nursing care, low-intensity nursing
care, or intermediate care for an individual with mental retardation
or a developmental disability:

(a) Payment shall cortinue for ten (10) days to permit orderty
discharge or transfer to an appropriate level of care; and

(b} Ten (10} days from the date the reevaluation is finalized,
payment shall no longer be appropriate in the facilty.

Section 6. Requirements, Standards and Preauthenzation of
Specialized Rehabitation Services for Indwviduals with Brain {nju-
ries. An individual who has a brain injury and meets the high-
intensity nursing care patient status criteria established in Section
4 of this administrative regulation or is qualfied under subsection
(5) of this section shall be provided care in a cerfified unit providing
specialized rehabilfation services for persons wilh brain injuries
(i.e, brain injury unit) if the care is preauthorized by the department
using criteria specified in this section. For coverage to occur,
authorization of coverage shall be granted prior {0 admission of the
individual with the brain injury into the certfied bram injury unit, or if
previously admitted to the unit with other third party coverage,
authorization shall be granted prior to exhaustion of these benefits.

{1) Injuries within the scope of benefits shai be:

(a) Central nervous system injury from physical trauma;

(b) Central nervous system damage from anoxia or hypoxic
episodes; or

(c) Centrat nervous system damage from an allergic condition,
toxic substance or another acute medical or clinical incident.

(2} The following items shall be indicafors for admission and
continued stay:

{a) The Individual sustained a traumatic brain Injury with struc-
tural, nondegenerative brain damage and is medically stable;

{b) The individual shall not be in a persistent vegetalive state;

{c) The individual demonstrates physical, behavioral, and cog-
nitive rehabiltation potenttal;

{d) The individual requires coma management; or

{e) The individual has sustained diffuse brain damage taused
by anoxia, toxic poisoning, or encephalitis.

{3) The determination as to whether preauthorization is appro-
priate shall be made faking into consideration the following:
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(a) The presenting problem;

{b) The goals and expected benefits of the admission,

(c) The initial estimated time frames for goal accomplishment,
and

{d) The services needed.

(4) The following list of conditions shall not be considered brain
injunes requiring specialized rehabilitation under this section:

(a} A stroke treatable in a nursing facildy provicing routine
rehabiltation services;

(b} A spinal cord injury in which there 1s no known or obvious
injury to the intercranial central nervous system,

{c) Progressive dementia or other mentally impaing condition,

(d) Depression or psychiatne disorder in which there s no
known or obvious central nervous system damage,

(e} Mental retardation or birth defect related disorder of long
standing, or

(N Neurological degenerative, metabolic or other medical con-
dition of a chronic, degenerative nature.

{5) An individual may qualify for coverage under the brain in-
jury program if.

{a) He or she has a stable medical condtion with complicating
care needs which prevent the individual from canng for hm or
herself in an ordinary manner outside an institution;

{b) The indwidual has sufficien neurobehavioral sequelae
resulting from the brain injury which when taken in combination
require specialized rehabilitation services; and

(c) The following criteria are met:

1. The indvidual shall not have previously receved specialized
rehabilitation services (an individual discharged for the purpose of
transfer to ancother brain injury facility shall not be considered to
have "previously received specialized rehabilitation services™ as
established in this section;

2. The individual shall have the potenfial for rehabiltation;

3. The care shall be pricr authorized on an individual basis by
the depariment; and

4. The care shall be authorized for no more than six (6) months
at any one (1) time.

Section 7. Requirements, Standards and Preauthorization of
Certified Distinct-part Nursing Facility Ventlator Services. An indi-
vidual who is ventilator dependent and meets the high-intensidy
nursing care patient status crileria established in Section 4(2) of
this administrative regulation shall be provided care in a cedified
distmct-part ventilator nursing facifity unit prowiding specialized
ventlator services if the care is preauthorized using criteria speci-
fied in this section and the Medicaid Nursing Facilty Services
Manual.

(1} To pariicipate in the Medicaid Program as a distinct-part
nursing facilty ventilator service provider:

(a) A nursing facilty shall operate a program of ventilator care
within a certified disbnet-part nursing facility unit which meets the
needs of all ventilator patients admitted to the unit; and

(b) A certified distinct-part nursing facility unit shall:

1. Not have less than twenty (20} beds certified for the provi-
sion of ventilator care;

2. Be required to have an average patient census of not less
than fifteen (15) patients dunng the calendar quarier preceding the
beginning of the facility’s rate year or the quarer for which certrfi-
cation is being granted in order to qualify as a distinct-part ventila-
tor nursing facilty unit;

3. Have a ventilator machine owned by the facility for each
certified bed with an additional backup ventilator machine required
for every ten {10) beds; and

4, Have an appropriate program for discharge planning and
weaning from the ventilator.

(2) The following items shall be the patient criteria and {reat-
ment characteristics for a distinctpart ventilator aursing facility:

(a) An individual shall be considered ventilator {or respiration
stimulating mechanism) dependent if the individual:

1. Requires:

a. This mechanical support for twelve (12) or more hours per
day; and

b. Twenty-four (24) hours per day high-intensity specialty
nursing care; or

2. Is in an aclive weaning program ordered by and under the
management of a physician and reviewed and approved by the
depantment; and

a. The goal of the active weaning program is to atlain the least
mechanical support in the least invasive manner that is consistent
with the maximal function of the indwvidual and ultmately no me-
chanical respiratory support,

b. The individual demonstrates steady progress in decreasing
the number of hours and dependence upon the ventilator (or respi-
ration stimulating mechanism) as decumented in the individual's
physician and nursing progress notes; and

¢. The individual requires twenty-four (24) hours per day high-
intensity specialty nursing care

(b) An indwvidual shall not be considered ventiiator dependent
due to bemng n an active weaning program if:

1. The individual is no longer demonstrating steady progress i
decreasing the number of hours and dependence upon the venti-
lator {or respirafion stimulating mechanism); or

2. The individual has been off the ventilator (or respiration
stimulating mechanism) for seventy-two (72) consecutive hours.

() An admission from hospitalization or other location shall
demonsltrate two (2) weeks chnical and physiologic stability includ-
ing apphcable weaning attempts prior to transfer.

(d) A physician's order shall specify that the services shall not
be provided in an altemative setting due to the medical stabilty
and safety needs of the individual.

(3} A patient status determination shaft be made taking info
consideration the following factors and those defined in the Medi-
caid Nursing Facility Services Manual, Section IV-B, C and D.

{a) Altemmative care possibilities;

{b) Goals for patient care;

(c) Pnmary hypoventifatron, restrictive fung, ventilatory muscu-
lar dysfunction, or obstructive airway disorders needs which may
necessitate mechanical ventilator and related care;

(d) Nonhospital management factors and needs;

(e) Patient treatment characteristics;

(D Home care potential,

{g9) Suitabilty of transfer to the ventilator care unit;

{h) Provision of an appropriate place of care; and

(i} Other facility admission indicators as established in the
Medicaid Nursing Facility Services Manual,

Section 8. Denial of Patient Status. Iif an individual does not
meet Medicaid criteria for admission or continued stay in a nursing
facility or ICF-MR-DD, the individual may appeal the denial in ac-
cordance with 907 KAR 1:563,

Section 9. Reserved Bed Days. The depariment shall cover
and reimburse for reserved bed days as follows" [in-accerdance
with-the-following-critona:]

{1) In accordance with subsection {3) of this section, reserved
bed days, per resident, for an NF or an NF-W shall be [covered-for

(a) Covereél for a maximum of fourteen (14) days per calendar
m [lempefaw-abseneo] due 10 hospftaltzatlon [—Mh-an-ouerau

(b) Covered for a maximum of ten {10) davs per [Fiﬂeen—{:!s)
days—durrg-a) calendar year for leaves of absence other than hos-
pitalization;

({c) Reimbursed at seventv-f ive (75) Q @n; of a facility’s rate if

the facilty’s occupa rcent or

greater; and
{d) Reimbursed at fifty {50) percent of a facility’s rale if the

acility'’s occupa rcent is less than ninety-five (95) percent.

{2) In accordance with subsection (3) of this section, for an
ICF-MR-DD:

(2) Reserved bed days, per resident, for an ICF-MR-DD shall:

1. Be covered for a maximum of forty-five (45) days within a
calendar quarter; and

2. Not exceed fifteen (15) days per stay due to hospitalization;
and

(b} More than thirty (30) consecutive reserved bed days due to
hospitalization plus feave of absence or due to leave of absence
shall not be approved for coverage.
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{3) Coverage during an individual's absence due 1o hospital-
zation or due to leave of absence shall be contingent upon the
following condiions being mel.

(a) The indwvidual shall

1. Be in Medicaid payment status in the level of care he or she
is authonzed to recewve; and

2. Have been a resident of the facility at least ovemnight;

{b} An indvidual for whom Medicaid is making Med:icare coin-
surance payments shall not be considered to be in Medicaid pay-
ment status for purposes of this policy;

(¢) The individual shall be reasonably expected to retumn to the
same level of care,

(d) Due to demand at the facilly for beds at that level, there
shall be a likelihood that the bed would be cccupied by another
patient were it not reserved,

{e) The hospitalization shall be for treatment of an acute condi-
tion, and not for testing, brace-fithing, or another noncovered serv-
ice,

() For a leave of absence other than for hospilalization, the
indwidual's plan of care shall include a physician's order providing
for leave; and

(g} A leave of absence shall include a visit with a relative or
friend, or a leave to participate in a stale-approved therapeutic or
rehabilitative program.

Section 10. Preadmission Screening and Resident Review. (1)
Pnor to admission of an individual, an NF shall conduct a level |
PASRR in accordance with 807 KAR 1:755, Section 4.

(2) Comphance with 907 KAR 1:755 shalt be required in order
for an individual to be admted to an NF.

Section 11. Incorporation by Reference. (1) "“Medicaid Nursing
Facility Services Manua®™, Depariment for Medicaid Services, July
2005 [Octeber2004) edition, is incorporated by reference.

{2) It may be inspected, copied, or obtained, subject to appli-
cable law, at the Department for Medicaid Services, 275 East Main
Street, Frankfort, Kentucky 40621, Monday through Friday, 8 am.
to4:30pm.

JAMES W_ HOLSINGER, Jr., M.D., Secretary
MIKE BURNSIDE, Undersecrelary
SHANNON TURNER, 1.D., Commissioner

APPROVED BY AGENCY: June 30, 2005

FILED WITH LRC: July 1, 2005 at 8 a.m.

CONTACT PERSON: Jill Brown, Office of Legal Services, 275
East Main Street, 5 W-B, Frankfort Kentucky 40601, phone (502)
564-79085, fax (502} 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Stuart Owen (502-564-6204)

{1) Provide a brief summary of.

{a) What this administrative regulation does: This administra-
tive regulation establishes the provisions refating to hursing facility
(NF) and intermediate care facilty for individuals with mental retar-
dation or a developmental disabilty (ICF-MR-DD) services for
which payment shall be made by the Medicaid Program on behalf
of both the categorically-needy and mediwcally-needy recipients.

{b) The necessity of this administrative regulation: This admin-
istrative regulation is necessary in order fo establish the provisions
relating to NF and ICF-MR-DD services for which payment shall be
made by the Medicaid Program on behalf of both the categorically
needy and medically-needy recipients.

{c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of authorizing statutes by establishing the provisions
relating tlo NF and ICF-MR-DD services for which payment shall be
made by the Medicaid Program on behalf of both the categorically-
needy and medicalty-needy recipients.

{d) How this administrative regulation cumrently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation assists in the eflective administration of statutes
by establishing the provisions relating to NF and ICF-MR-DD serv-
ices for which payment shall be made by the Medicaid Program on

behaif of both the categonically-needy and medically-needy recipi-
ents.

(2} I this is an amendment to an existing administrative requ-
fation, provide a brief summary of.

(a) How the amendment wili change this existing administrative
regulation. The amendment to this administrative regutation re-
duces the allowed amount of bed reserve days and establish bed
reserve payment rates based on occupancy percentage..

(b) The necessity of the amendment to this adminstrative
regulation: The amendment is necessary to maintan the financial
viability of the Medicaid
Program.

{c) How the amendment conforms to the content of the
authorizing statutes: The amendment addresses bed reserve pol-
Icy as authorized in order to maintain the financial viabilty of the
Medicaid Program,

(d) How the amendment will assist in the effective administra-
tion of the statutes: The amendment will assist DMS in the effective
administration of the authorizing statutes reducing the allowed
amount of bed reserve days in order to maintain the financial vi-
ability of the Medicaid Program.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local govemment affected by this administra-
tive regulation. Approximately 275 nursing facilities serving over
16,000 Medicaid recipients currently participate in the Medwcaid
nursing facility program and approximately 115 home and commu-
nity based waiver providers serve over 15,000 individuals via the
Medicaid Home and Community Based Wawer Program.

{4) Provide an assessment of how the above group or groups
will be impacted by etther the implementation of this administrative
regulation, if new, or by the change if & is an amendment: The
amendment to this adninistrative regulation reduces the allowed
amount of reserved bed days and establishes bed reserve pay-
ment rates based on occupancy percentage.

(5) Provide an estimate of how much it will cost to implement

. this administrative regulation:

(a) Initially: DMS estimates that the amendment to this admin-
istralive regulation will decrease expenditures by approximately
$9.0 million ($6.2 million federal funds; $2.8 million state funds) for
state fiscal year {SFY) 2006.

(b) On a continuing basis: DMS is unable to determine the
future savings resulting from the amendment; however, DMS an-
ticipates the savings will continue if not grow.,

{6) What is the source of the funding to be used for the imple-
mentation and enforcement of this admmistratve regulation:
Sources of revenue 1o be utilized to implement and enforce this
administrafive regulation are federal funds authorized under the
Social Security Act, Title XIX and matching funds of general fund
approprialions.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change ¥ it is an amendment: No increase in
fees or funding will be necessary to implement the amendments to
this administrative regulation.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees nor directly or
indirectly increase any fees.

(9) Tiering: Is tiering applied? Tiering was not appropriale in
this administrative regulation, because the administrative regula-
tion applies equally to all those individuals or entities regulated by
it. Disparate treatment of any person or enity subject to this ad-
ministrative regulation could raise questions of arbitrary action on
the part of the agency. The "equal protection” and “due process®
clauses of the Fourteenth Amendment of the U.S. Consfitution may
be implicated as well as Sections 2 and 3 of the Kentucky Consti-
tution.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statule or regulation constifuting the federal man-
date. Pursuant to 42 U.5.C. 1396a et. seq., the Commonwealth of
Kentucky has exercised the option to establish a Medicaid Pro-
gram for indigent Kentuckians. Having elected to offer Medicaid
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coverage, the stale must comply with federal requirements con-
lained in 42 U.5.C. 13965 et seq.

2 State compliance standards. This admimsirative regulation
reduces the amount of allowed bed reserve days.

3 Mmimum or unform standards contained in the federal
mandate This adminstrative regulation reduces the amount of
allowed bed reserve days.

4 Wil this administrative regulation impose stricter require-
ments, or additional or different responsibilities or requirements,
than those required by the federal mandate? No. This administra-
tive regulation does not set stricter requirements.

5. Justification for the imposition of the sincter standard, or
additional or different responsibilties or requirements. No addi-
tional standard or responsibilities are imposed.

STATEMENT OF EMERGENCY
907 KAR 1:031E

This emergency admnistrative regulation, which increases
home health service rates by five (5) percent for stale fiscal year
2006, musl be enacted on an emergency basis in order to comply
with HB 267 of the 2005 Session of the GA. This emergency ad-
ministrative regulation shall be replaced by an identical ordinary
admunustrative regulation filed with the Regulations Compiler.

ERNIE FLETCHER, Govemnor
JAMES W. HOLSINGER, JR. M D., Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Divislon of Long Term Care and Disability Services
(Emergency Amendment)

907 KAR 1:031E. Payments for home health services.

RELATES TO. 42 C.F R. 440.70, 447.325, 42 1).5.C. 1396ad,
2005 GA HB 267

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205 520{3)[-E0-2004-726]

EFFECTIVE: July 1, 2005
NECESSITY, FUNCTION, AND CONFORMITY: [EC—2004-

ices] The Cabinet for Health and Family Services, Department for
Medicaid Services, has responsibilly to administer the Kentucky
Medicaid Program. KRS 205.520(3) authorizes the cabinet, by
administrative regulation, o comply with any requirement that may
be imposed, or opportunity presented, by federal law for the provi-
sion of medical assistance to Kenfucky's indigent cdizenry. This
administrative regulation establishes the method for detemmining
amounts payable by the Medicaid Program for hoine health agency
services that are provided to Kentucky's Medicaid-eligible recipi
enls. .

Section 1. Definitions. (1) "Allowable cost” means that portion
of the home heafth agency's cost that shall be allowed by the de-
partment in establishing reimbursement.

{2) “Cost report® means the Annual Medicaid Home
HealtvHCB Cost Report.

(3) "Cost report Instructions™ means the Annual Medicad
Home Health/HCB Cost Report Instructions,

{4) "Departmen!” means the Department for Medicaid Services
of its designee.

{5) "Home heatth agency” or "HHA" means an agency defined
pursuant to 42 C.F.R. 440.70(d).

(6) “Interim rate” means a rate set for a provider for tentative
reimbursement, based on reasonable allowable cost of providing a
covered service, which may result in reimbursement adjustments
after an audit or review detemmines the actual allowable cost during
an accounting period.

(7) "Medicaid upper limil" means the maximum amount the
Medicaid Program shall reimburse, on a facilty-by-faciity basis, for
a unit of service,

{8) "Medically necessary” or "medical necessiy” means that a
covered benefit 1s determined to be needed in accordance with $07
KAR 3:130.

(9) "Medicare upper limit" means the maxmum reimbursement
amount allowed by Medicare specific to:

(a) Each Medicare participaling provder;

(b) Each category of service; and

(c) A unit of service

(10) "Necessary function™ means that if an owner of an agency
had not provided the services pertinent tc the operation of the
HHA, the facility would have had to employ another person to per-
form the service

{11) "Owner” means a person or a related family member with
a cumutative ownership interest of five {5) percent or more.

{12) "Projected cost report” means an Annual Medicaid Home
HealthyHCB Cost Report that reflects costs that can reasonably be
expecled o be incurred by a provider for a specific penod of time
ending in the future.

(13) *Public agency” means an agency operated by a federal,
stale, county, city or other local govemmental agency or instru-
mentality.

(14) "Rate year*" means a twelve (12) month penod beginning

- July 1 and ending the following June 30.

{15) "Related family member” means:

(a) Husband or wife;

(b) Natural or adoptive parent, child, or sibling;

(c) Stepparent, stepchild, stepbrother, stepsister,

(d) Father-indaw, mother-indaw, son-in-law, daughter-in-law,
brother-in-law, or sister-in-law;

(e) Grandparent or grandchild;

{f Spouse of grandparent or grandchild,

{g) Aunt or uncle; or

{h) Spouse of aunt or uncle,

{16) "Sellled” or "settlement™ means an amount by which a
provider's interim Medicaid payment for a specified period of time
is adjusted based on an audited or desk reviewed cost report for
that same period of time.

{17) "Unifom desk review™ or "UDR" means an analysis of a
provider's Annual Medicaid Home HealthyHCB Cost Repor to de-
termine if the data is adequate, complete, accurate, and reason-
able.

{18) "Usual and customary charge™ means the uniform amount
which a medical provider charges the general public for a specific
service of procedure.

Section 2. Reimbursement Requirement. A home health serv-
ice shall be provided in accordance with 907 KAR 1:030 to be eli-
gible for reimbursement,

Section 3. Payment 1o an In-state HHA_ (1) Except as provided
in Section 15 of this administrative regulation, the depariment shall
reimburse a Medicaid participating in-state HHA or: the basis of an
interim rate established pursuant to subsection (2) of this section
for the following services:

{a) Speech therapy;

(b) Physical therapy,

{c) Occupational therapy,

(d) Medical social services;

(e) Home health aide services; and

(f) Skilled nursing services.

{2) The interim rate for a service pursuant to subsection (1} of
this section shall be determined for each individual HHA as follows:

{a) The department shall use cost data for each category of
service from an HHA's most recent available Annual Medicaid
Home Health/HCB Cast Report as of May 31 inmediately preced-
ing the rate year to set the interim rate;

(b) Medicaid specific data for units of service shail be adjusted
using the Medicaid paid claims data;

{¢) Total cost data shall be increased for inflation using the
most recent available HHA Market Basket National Forecast, as
published by Standard and Poor’s, by:

1. Trending the total cost data to the beginning of a rate year;
and .

2. indexing cost data established pursuant to subparagraph 1

«
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of this paragraph for inflationary cost increases projected to occur
during the rate year,

(4) An average unit cost for a category of service shall be es-
tablished by dwiding the indexed cost established pursuant to
paragraph (¢)2 of this subsection by the total number of untts of
service that are reflected in the cost report pursuant to paragraph
{a) of this subsection,

(e} If a nonpublicly-operated HHA is eligible to receive a cost
containment incentive payment pursuant to Section § of this ad-
ministrative segulation, the depariment shail determine the "aver-
age unit cost plus incentive” by adding the "incentive payment per
wisit amount” pursuant to Section 5(1) of this administrative regula-
tion to the average unit cost established pursuant to paragraph {d}
of this subsection,

{f) The interim rate for a publicly-operated HHA shall be the
lesser of:

1. The average unit cost pursuant to paragraph (d} of this sub-
section; or

2. The Medicare upper limit as issued to the provider through a
Medicare letter; and

(g} The intervm rate for a nonpublicly-operated HHA shall be
the lesser of the:

1. Maximum average unit cost as established pursuant to
paragraph (d) or (e) of this subsection that the provider is eligible to
receive;

2, Medicaid upper limit pursuant to Seclion 7 of this admins-
trative regulation; or

3. Medicare upper limits.

{3) The department shall establish an interim payment not to
exceed the aflowable billed charge for an item listed in paragraphs
(a) and (b) of this subsection by multiplying the provider's total cost
to charge ratio for the items as reflected in the provider's most
recent available cost report as of May 31 immediately preceding
the rate year by the provider's billed charge for:

{a) Disposable medical supplies; and

(b) Enteral nutritional products.

(4) For a facity whose fiscal year ended on or before May 31,
2003, within eighteen (18) months following the end of the facility's
fiscal year, payments made pursuant to subsections (2} and (3} of
this section shall be:

{a) Settled To the lesser of the:

1. Allowable Medicaid cost, as established in an HHA cost
report that the department has:

a. Audded; or

b. Desk reviewed; or

2. Allowable billed charge reporied by the Medicaid Manage-
ment Information System {(MMIS), except that a publicly-operated
HHA fumishing services free of charge or al a nominal charge
pursuant to 42 C.F.R. 413.13(f} shall be seltled pursuant to para-
graph (a)1 of this subsection; and

{b) Settled utilizing aggregation of costs in accordance with the
Annual Medicaid Home Health/HCB Cost Report Instructions.

{5) For a facility whose fiscal year ended on or after June 30,
2003, within eighteen {18) months following the end of the facility’s
fiscal year, payments made pursuant to subsection (3) of this sec-
tion shall be:

{a) Settled to the lesser of the:

1. Allowable Medicaid cost, as established by the Kentucky
Medicaid Medical Supply Cost Settlement Worksheet, that the
depariment has:

a. Audited; or

b. Desk reviewed; or

2. Allowable billed charge reported by the Medicaid Manage-
ment Information System (MMIS), except that a publicly-operated
HHA fumishing services free of charge or at a nominal charge
pursuant to 42 C.F.R. 413.13(f) shall be settled pursuant to para-
graph (a)}1 of this subsection; and

{b) Settled utilizing aggregation of costs in accordance with the
Kentucky Medicaid Medical Supply Cost Setllement Worksheet
Instructions.

{6)(a) If a settlement pursuant to subsection (4) or (5) of this
section indicates that the department has overpaid a provider, the
excess payment to the provider shall be recovered pursuant to 507
KAR 1:671, Section 2.

(b) if a settlement pursuant to subsection (4} or {5) of this sec-
tion indicates that the department has underpaid a provider, a pay-
out shall be issued to the provider through the MMIS dunng the
next cycle following the discovery of the underpayment.

Section 4. Payment to a New in-state HHA. (1) An HHA that
undergoes a change of ownership during a rate year shall continue
to be reimbursed at the rate established for the previous owner for
the remamnder of the rate year.

{2) An HHA pursuant to subsection (1) of this section shall be
reimbursed pursuant to Section 3 of thuis administrative regulation
after the provider submits a cost report pursuant to Section 8 of this
administrative reguiation

(3) An HHA that had not previcusly participated in the Medicad
Program under the current ownership or a previous ownership
dunng the rate year shall be:

(a) Considered a new HHA; and

(b) Reimbursed at the interim rate equal lo the lesser of:

1. Seventy (70} percent of the current Medicaid upper mit as
established pursuant to Section 7(2)(e) of this administrative regu-
lation; or

2. The current Medicare upper limits.

{4) A new HHA shall be rembursed pursuant to subsection (3}
of this section until a cost report is:

{a) Submitted pursuant to Section 8 of this administrative
regulation; and

(b) Received by the department by May 31 preceding the rate
year.

(5) i, during the initial period, a provider pursuant to subsec-
tion (3) of this section requests a rate adjustment, the department
shall grant a rate change if the provider:

(a) Submits documentation indicating that the cost of providing
services Is significantly higher than the rembursement rate that the
provider is receiving; and

{b) Submits a projected cost report.

{6) When a new HHA's first cost report 1s receved, interim
payments for the cost report penod shall be adjusted pursuant 1o
Section 3(4) or (5) of this administrative regulation.

Section 5. Incentive Payment. (1)} If a nonpublicly-operated
HHA’s nonaggregated base year costs are below the Medicaid
upper limits pursuant {o Section 7 of this administrative regulation
for the comresponding penod of ime, the HHA shall receive a cost
containment incentive payment, pursuant to Section 3(2)(e) of this
administrative regulation, in accordance with the following payment
schedula:

INCENTIVE PAYMENT SCHEDULE
PERCENTAGE OF PER UNIT | INCENTIVE PAYMENT
COST TO UPPER LIMIT PER VISIT AMOUNT

95.01% - 100% -
90.01% - 95% $1.00
85 01% - 90% $1.50
80.01% - 85% $2.00

80% and below $2.50

(2} An incentive payment shall:

(2) Be subject to verification of visits;

(b} Bear an inverse relationship to the cumrent year basic per
visit cost; and

{c) Be adjusted each July 1 during the interim rate setting pro-
cess pursuant to Section 3 of this administrative regulation for the
rate year.

(3) The portion of an interim rate equal to the “incentive pay-
ment per visit amount” shall not be subject to retrospective settle-
ment pursuant to Section 3(4) or (5) of this administrative regula-
tion.

Section 6. Payment to an Out-of-state HHA. {1} An out-of-state
HHA that provides & covered service inside the Commonwealth of
Kentucky to an eligible Kentucky Medicaid recipient shall be paid
pursuant to Section 3 of this administrative regulation.

{2) Except as provided in subsection (3) of this section, an oul-
of-state HHA that provides a covered service to an eligible Ken-
tucky Medicaid recipient while the recipient is outside the Com-
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monwealth of Kentucky shail be reimbursed the lesser of the
agency's:

(a) Usual and customary billed charge;

{b} Medicare upper limt; or

(c) Medicad upper himit.

{3} If an out-of-state HHA provides the following items to an
efigible Kentucky Medicad recipient while the recipient is cutside
the Commonwealth of Kentucky, reimbursement shall be pad at
eighty (80) percent of the HHA's usual and customary actual billed
charges for.

(a) Disposable medical supplies; and

(b} Enteral nutntional products.

Section 7. Establishment of Medicaxd Upper Limits (1) Medi-
caxd upper hmds for the services pursuant to Section 3(1){a)
through (e) of this administrative regulation shall be eslablished
each year to be effective on July 1 for a nonpublicly-operated HHA.

(2) Medicaid upper limis shall be determined by the depart-
ment as follows:

(a) Based on the Standard Metropoltan Stafistical Area
{SMSA) designation, a nonpubtlicly-operated HHA shail be classi-
fied as:

1. Urban; or

2. Rural.

{b) Two (2) sets of arrays pursuant to paragraph (a) of this
subsection shall be establisked for each category of service pursu-
ant to subsection (1) of this section.

{c) Each HHA's average unit cost per sewvice as established
pursuant o Section 3{2){d} of this administrative regulation shalf
be:

1. Grouped pursuant to paragraph (b) of this subsection; and

2. Arrayed from lowest to highest.

(d) The median per unit cost for each of the ten (10) arrays
pursuant to paragraph {c) of this subsection shall be based on the
median number of Medicaid units pursuant to Section 3(2)(b) of
this administrative regulation.

(e) Medicaid upper limits for a nonpublicly-operated HHA shall
be set at 105 percent of the median per unit cost as established
pursuant to paragraph (d) of this subsection.

(3) The following HHAs shall be exempt from the Medicad
upper limits, but shall be subject to the Medicare upper Emits:

{a} A publicly-operated HHA; or

(b) A new HHA who does not have two (2) full years of opera-
tion,

{4} The Medicaid upper imit for skilled nursing services shall
be the Medicare upper fim# for skilled nursing services.

Section 8. Financial Data and Cost Reporting Requirements.
(1) Except for a provider identified in Section 6(2) of this adminis-
trative regulation, an HHA shall submit fo the depariment a com-
pleted cost report:

(a) That includes workpapers utlized to prepare the cost report
including: ’

1. Detail of how a reclassification or an adjusiment was calcu-
lated;

2. A working {rial balance; and

3. Schedules tying the trial batance to the cost report;

(b) On an annuatl basis, within five {5) months after the close of
the HHA's fiscal year;

(c) Prepared in accordance with the Annual Medicaid Home
HeathVHCB Cost Report Instructions; and

(d) Pursuant o 42 C.F.R. 413.24(a), (b). (¢}, and (e).

(2) A thitty {30) day extension of time for submitling a cost
report pursuant to subsection (1) of this section may be granted by
the Director of the Division of Long Temm Care and Disability Serv-
ices or his designee If:

(a) A provider's operations are significantly adversely affected
due {o extraordinary circumstances over which the provider has no
control;

{b) The provider submits a request for the extension In writing;
and

(¢) The request Is received by the department within five (5)
months after the close of the HHA's fiscal year.

(3) An HHA's payment shall be suspended if:

(a)1. Time for submitting a cost report pursuant to subsection
(1) or {2) of this section has lapsed, and

2. A cost report has not been submitted to the department,

(b) The department datermunes that the HHA does not maintain
or no longer maintains records pursuant to subsection (4} of this
section; or

(c) The provider fails to provide the department with access fo
records pursuant to:

1. 907 KAR 1:672, Section 2(6}, or

2. Subsection {4) of this section.

{4) For a period of five (5) years from the date that the depart-
ment issues a letter to an HHA detaiing the Medicad final settle-
ment of a cost report, the HHA shall retain and make available to
the department:

(a) Records and documents pursuant to 42 C F.R. 413.20{(a),
(c), and (d), and

(b) Documentation of work or services performed if compensa-
tion is claimed by the:

1. Owner; or

2. A related family member of the:

a. Owner; or

b. Administrator.

{5} If during a twelve (12) month period an HHA contracts with
a subcontractor for the provision of goods and services established
pursuant to 907 KAR 1:030 cosfing or valued at $10,000 or more,
the HHA shall include a clause in the contract thal requires a sub-
contractor to make available to the department records and docu-
ments related to the provision of services consistent with the re-
quirements pursuant to subsection (4) of this section.

(6) If the depariment is denied access to a subcontractor's
records pursuant 10 subsection {4) of this section, the cost of goods
or services fumished by the subcontractor shall become a nonal-
lowable cost reported on a cost report.

(7) If an HHA has been voluntanly or involuntanly terminated
from the Medicaid Program, reimbursement payments shall be
withheld until:

{a) A cost report is received from the HHA provider for the
period of time the provider participated in the Medicaid Program:

1. Beginning with the first day of the provider's fiscal year im-
medialely preceding the provider's termination date; and

2. Ending on the date of termination of its provider agreement
with the Medicaid Program; and

(b) A final settlement pursuant to Section 3{4) or (5) of this
administrative reguiafion is completed by the departmenit.

Section 9. Allowable HHA Cost. (1) Except as limfed pursuant
to Section 10 of this administrative regulation, cost pursuant to
subsection (2) of this section shali be allowable and eligible for
reimbursement pursuant to this administrative regulation if cosis
are:

(a) Reflective of a providers actual expenses of providing a
service; and

(b) Related to Medicaid patient care pursuant to 42 CF.R.
413.9.

(2) Except as limited by Section 10 of this administrative regu-
lation, and subsection (1) of this section, the following cosls shall
be allowable:

(a) Allowable cost to related organizations pursuant to 42
C.F.R. 413.17;

(b) Costs of educational actwvities pursuant to 42 C.F.R
413.85; .

{c) Research costs pursuant to 42 C.F.R. 413.90;

{d) Value of services of nonpaif workers pursuant to 42 CF.R
413.94;

(e) Purchase discounts and allowances, and refunds of ex-
penses pursuant to 42 C.F.R. 413.98; and .

{N Therapy and other services pursuant to 42 C.F.R. 413.106.

Seclion 10. Limitations on Allowable HHA Cost. (1) Board of
directors’ fees.
{a) The cost of board of director’s fees shall be limited annually
to:
1.a. Five (5) meetings for a single-facility organization; or
b. Twelve {12} meetings for a multiple-facility organization; and
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2. $200 for each director of the board atlending each meeting,
including the cost of attending the meeting.

(b) The cost associatled with a private club membership shall
not be an allowable cost

(2) Motor vehucles

(a) An allowable motor vehicle cost shall be.

1. Limded to cost related to patient care; and

2. Documented sufficiently to support business use

{b) An allowable cost associated with HHA facility-owned vehi-
cles and mileage allowances shall be limded to the federal income
tax mileage allowance.

{c) The costs associated with personal use of a facilty-owned
motor vehicle shall nat be an allowable cost unless the value of the
personal use of the vehicle is:

1. Included in the employee’s W-2 statement, or

2. Reported on a Form 1099 in accordance with Internal Reve-
nue Service reguiations.

(d} An allowable cost pursuant to paragraph (c) of this subsec-
tion shall be considered compensation to the extent that:

1. Compensation {0 an owner does not exceed the owner's
compensation km#s pursuant to Section 11 of this administrative
regulation; and

2. The total compensation package to a nonowner is reason-
able pursuant to 42 C.F.R. 413 5(b)

(3) The cost associated with political contributions shall not be
allowable,

{4) The following legal fees shall not be allowable costs:

(a) A legal fee associated with unsuccessful tawsuits against
the Cabinet for Health and Family Services or the depariment;

(b} A legal fee incurred by the provider in an attempt to block
the approval of a certificate of need for ancther provider;

{c) A legal fee associated with the acquisition of another HHA;

{d) A legal fee resuling from the commission of an illegal act
by an:

1. HHA;

2. HHA's owner; or

3. HHA's agent, or

(e) A Jegal fee unrelated to patient care.

(5) Legal fees associaled with successful lawsuits against the
cabinet shall be imited to inclusion as allowable cost in the period:

1. In which a sut is settled after a final decision has been Is-
sued that the lawsuit is successful;

2. Agreed to by involved parties; or

3. As ordered by the court.

{6) Travel expenses. The cost of travel expenses shall be lim-
ted to-

{a) Actvities related to the educational needs of the:

1. Agency owners; -

2. Direclors; or

3. Staff,

(b) Reasonable and necessary cost pursuant to 42 C.F.R.
413.9(b) as determined in evaluating the:

1. Number of trips taken,

2. Expense associated with each trip;

3. Number of persons attending each function; and

4, Appropnateness of the training; and

{c} Trips taken within the forty-eight (48} contiguous United
States.

. Section 11. Owner's Compensation Limits. {1) Compensation
o an owner who is not an administrator shall:

(a) Be considered an allowable cost pursuant to 42 CF.R.
413.102; and

(b) Exclude:

1. Board of directors’ fees; and .

2. Fringe benefits routinely provided to all employees.

{2} Compensation of a part-time owner-employee performing
managerial functions shall not exceed the percent of time worked
times eighty (80) percent of the applicable compensation limits for
an owner administrator.

{3} A fulltime owner-administrator or fulHime owner-employee
who performs nonmanagerial functions in an HHA other than the
HHA with which he is primarily associated shall be limited to:

{a) Reasonable compensation from the nonprimary agency for

not more than fourteen (14} hours per week supported by:

1. The owner's proof of performance of a necessary function;
and

2. Documentation of tme claimed for compensation, and

(b) A salary from the agency with which the person is primarily
associated.

(4) Managenal functions performed in a nonprimary agency by
a full-me owner-admunistrator or a full-tme owner-employee of
another agency shall not be considered an allowable cost

(5) Compensation to an owner-adminustrator of a rural or urban
HHA shall be:

(a) Limited to $60,579 beginning July 1, 1999;

(b) Increased on July 1 of each year by the inflation factor in-
dex for wages and salanes of the Home Health Agency Market
Basket of Operating Cost as indicated by the National Forecasts
supplied by Standard and Poor’s, Inc.; and

{c) Published annually through a notification {o all providers to
adwise of the revised lmits for owner's compensation to be effec-
tive July 1 of each year.

Section 12. Audit Functions. (1} All HHA provider costs appli-
cable to a Medcad beneficiary shall be subject to:

(a) Review or audit by the department; and

(b} A final retroactive sefilement based upon an adjustiment to
an HHA provider's costs reported In a cost report for any reporting
period under review or audit.

{2} The depariment shall perform a uniform desk review (UDR)
of each provider's annual cost report.

{3) A summary of the UDR shall be used:

{a) To settle the cost report without audit; or

(b) To determine the extent to which audd verification is re-
quired.

(4) if indicated by the uniform desk review, an audit shall be
conducted in accordance with the "Govemment Auditing Stan-
dards”.

Section 13. Payment Amounts for State Fiscal Year (SFY)
2002. Effective July 1, 2001, the payment rate that was in effect on
June 30, 2601 for a home health service shall remain in effect until
Juty 1, 2002,

Section 14. Payment Amounts Effective July 1, 2002, A partici-
pating HHA shall be reimbursed for a home health service provided
in accordance with 907 KAR 1 030 at the lesser of:

(1) The provider's usual and customary charge; or

(2) The Medicaid fixed upper payment imit per unit of service
as established in Section 15 of this administrative regulation.

Section 15, Fixed Upper Payment Limits
2002]. (1) Except for state fiscal year 2006, the following rates shafl
be the fixed upper payment limrs for home health services:

Service Fixed Upper Payment Limit
Skilled Nursing $83.00 per vist
Home Hezlth Ade $32.50 per visit
Speech Therapy $81.00 per vist

Physical Therapy $81.00 per vistt
Occupational Therapy | $81.00 per visit
Medical Social Service | $65 00 per vistt

{2} For state fiscal year 2006, the above-listed rates shall be

mcreased by five (5) percent and be the home health service upper
payment Emits. The increased upper payment imits shall sunset at
close of business June 30, 2006 and be reduced by five {5) per-

cent effective July 1, 2006,

Secfion 16. Supplemental Payments to Licensed County
Health Departments. (1) Beginning September 1, 2003, the de-
pariment shall make supplemental payment to a licensed county
health department home health agency equal to the difference
between:

(a) Payments received for services on or afler November 1,
2002 in accordance with Section 15 of this administrative regula-
tion; and

(b) The estimated cost of providing services during the same
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time period.

{2) Based on a provider's most recently submitted annual cost
report, estimated costs of providing services shall be detennined
by multiplying the cosl per unit by the number of units provided
duning the penod.

(3) If a providers cost as estimated from its most recently
submitted annual cost report is less than the payments received
under Sechon 15 of thes administrative regulation, the department
shall recoup any excess payments.

Section 17. Reimbursement Review and Appeal An HHA may
appeal a depariment decision as to the application of this adminis-
trative regulation as it impacls the providers reimbursement in
accordance with 907 KAR 1.671, Sections 8 and 9.

Section 18. Incorporation by Reference (1) The following ma-
terial is incorporated by reference:

(a}) The “Annual Medicaid Home Health'HCB Cost Repor®,
Deparment for Medicaid Services, May 1991 edition,

(b) “The Annual Medicaid Home HealthHCB Cost Report In-
structions®, Department for Medicaid Services, May 1991 edilion;

{c¢) The "Government Auditing Standards®, 1994 ediion, as
issued by the Comptroller Generaf of the United States;

(d) The "Kentucky Medicaid Medical Supply Cost Setilement
Worksheet", Depariment for Medicaid Services, June 2003 ediion;
and

(e} The "Kentucky Medicaid Medica! Supply Cost Settlernent
Worksheet Instructions®, Department for Medicaid Services, June
2003 edition.

(2) This matenal may be inspected, copied, or obtained, sub-
ject to applicable copynght law, at the Department for Medicaid
Services, 275 East Main Streef, Frankfort, Kentucky 40621, Mon-
day through Friday, 8 a m. to 4.30 p.m.

JAMES W. HOLSINGER, JR., MD, Secretary
MIKE BURNSIDE, Undersecretary
SHANNON TURNER, J.D., Commissioner

APPROVED: June 30, 2005

FILED WITH LRC: July 1, 2005 at 8 am.

CONTACT PERSON. Jill Brown, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort, Kentucky 40601, phone (502)
564-7905, fax {502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person; Stuart Owen

(1) Provide a brief summary of:

{a) What this administrative regulation does: This administra-
tive regulation establishes the reimbursement methodology for
home health services.

(b) The necessity of this administrative regulation: This admin-
istrative regulation is necessary in order to establish the rem-
bursement methodology for home health services.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regutation conforms
to the content of the authorizing statutes by establishing the reim-
bursement methodology for home health services.

{d) How this administrative regulation currently assists or will
assist in the effeclive administration of the statutes: This adminis-
trative regulation currently assists in the effective administration of
the slatutes by establishing the reimbursement methodology for
home health services.

(2) i this Is an amendment to an existing administrative regu-
lation, provide a brief summary of.

(a) How the amendment will change this existing administrative
regulation: The amendment to this administrative regulation in-
creases home health service rates by 5%.

{(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to comply with 2005 GA HB 267.

{c) How the amendment conforms to the content of the
authorizing statutes: The amendment {o this administrative regula-
tion conforms 1o the content of the authorizing statutes by increas-
Ing home health service rates by 5% as mandated by 2005 GA HB

267.

(d) How the amendment will assist in the effective administra-
tion of the statutes The amendment to this administrative regula-
tion assists in the effective admmnstration of the statutes by in-
creasing home health service rates by 5% as mandated 2005 GA
HB 267

{3) List the type and number of individuals, businesses, organi-
zations, or state and local government affected by this administra-
five regulation. This administrative regulation will affect ali home
health service providers enrolled in the Home Health Service Pro-
gram.

(4) Provide an assessment of how the above group or groups
will be impacted by either the implementation of this admimistrative
regulation, # new, or by the change if it is an amendment. Begin-
ning September 1, 2003, the department wilt make additional pay-
ment to a local county health department home health agency
equal to the difference between payments received for services on
or after November 1, 2002, Supplemental payments shall be based
on data from the most recently submitted annual cost report. Also,
home health providers will be impacled as they will complete a
"Medicaid Medical Supply Cost Settlement Worksheet™ for FYE
June 3¢, 2003 and submit afong with the worksheet their Medicare
cost repoit.

(5) Provide an estimate of how much it wiil cost to implement
this administrative regulation:

(a) Intially: The Department for Medicaid Services {DMS) es-
timates that the amendment to this administrative regulation will
increase expencilures by approximately $3 million (32 08 million
federal funds; $0.92 million state funds) in SFY 2006.

(b) On a continuing basis: The home health service rate in-
creased is mandated for the second year of the biennmium budget
which expires June 30, 2006.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Fed-
eral funds authorized under Title XIX and Title XXI of the Social
Security Act and state matching funds shall be used to implement
the amendment to this administrative regulation.

(7} Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if 4 is an amendment: DMS estimates
that the amendment to this administrative regulation will increase
expenditures by approximately $3 million ($2.08 million federal
funds; $0.92 million state funds) in SFY 2006; thus, an increase in
funding is needed

{8) State whether or not this administrative regulation estab-
hshes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish or increase any fees.

(9) Tiering: Is tiering applied? Tiering was nof appropriate in
this administrative regulation, because the administrative regula-
tion applies equally to all those individuals or entities regulated by
il. Disparate treatment of any person or entify subject to this ad-
munistrative regulation could raise questions of arbitrary action on
the part of the agency. The "equal protection” and "due process®
clauses of the Fourteenth Amendment of the U.S. Consfitution may
be implicated as well as Sections 2 and 3 of the Kentucky Consti-
tution.

STATEMENT OF EMERGENCY
907 KAR 1:045E

This emergency administrafive regulation is being promulgated
to establish, effective July 1, 2005, that the community mental
health center services reimbursement rates in effect on June 30,
2002 through June 30, 2005 shall continue to remain in effect
throughout state fiscal year (SFY) 2006. The Department for Medi-
cald Services (DMS)} is maintaining the SFY 2006 rate for commu-
nity mental health center services at the SFY 2002 rate to maintain
the financial viability of the Medicaid Program. Failure to enact this
administrative regulation on an emergency basis wouid pose an
imminent threat to the public health, safety, or welfare of Medicaid
recipients whose receipl of services may be jeopardized due o a
lack of funding. This emergency administrative regulation shall be
replaced by an identical ordinary administrative regulation filed with
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the Regulations Compiier.

ERNIE FLETCHER, Governor
JAMES W HOLSINGER, Jr., M.D., Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Long Term Care and Community Alternatives
(Emergency Amendment}

907 KAR 1:045E. Payments for community mental health
center services.

RELATES TO KRS 205.520(3), 210.370 [-EO-2004-444]
STATUTORY AUTHORITY. KRS 194A.030(2), 194A 050(1),
42 C.F.R. 447.325, 42 US C. 1396ad
EFFECTIVE: July 1, 2005
NECESSITY, FUNCTION, AND CONFORMITY: [EQ—2004-

raan &

icee:] The Cabinet for Health and Family Services, Depariment for
Medicaid Services has responsibility to administer the program of
Medical Assistance. KRS 205.520(3) aulhorizes the cabinet, by
administrative regulation, to comply wilh any requirement that may
be imposed, or opportunity presented by federal law for the provi-
sion of medical assistance to Kentucky's indigent cilizenry. This
administrative regulation establishes the method for determining
amounts payable by the Medicaid Program for community mental
heatth center services.

Section 1. Community Mental Health Centers. Participating in-
state community mental health centers shail be reimbursed as
follows~

(1) Effective July 1, 2005 [2004] the payment rate that was in
effect on June 30, 2002, for communty mental health center serv-
ices shall remain in effect throughout state fiscal year (SFY) 2006
{2005] and there shall be no cost settling.

(2) Aligwable costs shall not exceed customary charges which
are reasonable. Allowable costs shall not include the costs associ-
ated with politicat contributions, travel and related costs for trips
outside the state (for purposes of conventions, meetings, assem-
blies, conferences, or any related activities), the costs of motor
vehicles used by management personnel which exceed $20,000
total valuation annualty (unless the excess cost is considered as
compensation o the managemen! personnel), and legal fees for
unsuccessful lawsuits against the cabinet. However, costs (ex-
cluding transportation costs) for training or educational purposes
outside the stale shall be allowable costs.

Section 2. Implementation of Payment System. (1) Payments
shall be based on units of service. One (1) unit for each service
shall be defined as follows:

Service Unit of Service
inpatient Service 15 minutes
indwvidual Therapy 15 minutes
Group Therapy 15 minutes
Family Therapy 15 minutes
Collateral Therapy 15 minutes
tntenswve In-Home Therapy 15 minutes
Home Visit Service 15 minutes
Emergency Service 15 minutes
Personal Care Home 15 minutes
Evaluations, Examinations, and Tesling 15 minutes
Therapeutic Rehabilitation for Children 1 hour
Therapeutic Rehabilitation for Adults 1 hour
Chemotherapy Service 15 minutes
Physical Examinations 15 minutes

(2) An initial untt of service which lasts less than fiiteen (15)
minutes may be billed as one (1) unit.

{3) Except for an initial unit of a service, a service that is:

(a) Less than one-half (1/2) of one (1) unit shall be rounded
down; or

{b) Equat to or greater than one-half {1/2} of one (1) unit shall
be rounded up.

(4) An indwidual provider shall not exceed four (4) units of
seqvice in one (1) hour.

(5) Overpayments discovered as a result of audits shall be
settled through recoupment or withholding.

(6) The vendor shall complete an annual cost report on forms
provided by the cabinet (and included in Community Mental
Health-Mental Retardation Rembursement Manual) not later than
ninety (90) days from the end of the vendor's accounting year and
the vendor shall maintain an acceptable accounting system to
account for the cost of total services provided, charges for total
services rendered, and charges for covered services rendered
ehgible recipients.

(7) Each community mental health center shaill make available
fo the cabinet at the end of each fiscal reporting penod, and at
intervals as the cabinet may require, all patient and fiscal records
of the provider, subject {o reasonable prior notice by the cabinet.

{8) Payments due a community mental heaith center shall be
made at reasonable intervals but not less often than monthly.

Section 3. Nonallowable Costs. The cabinet shall not make
reimbursement under the provisions of this administrative regula-
tion for services not covered by 907 KAR 1.044, mental health
center services, nor for that porlion of a community mental health
center's costs found unreasonable or nonaliowable in accordance
with the "Community Mental Health - Mental Retardation Reim-
bursement Manual®.

Section 4. Reimbursement of Out-of-state Providers. Reim-
bursement fo participating out-of-state community mental hezlth
centers shall be the lower of charges, or the faclity’s rate as set by
the stale Medicaid Program in the other slate, or the upper limit for
that type of service in effect for Kentucky providers.

Section 5. Appeal Rights. A provider may appeal a Depariment
for Medicaid Services decision as {o the application of this admin-
istrative regulation in accordance with 807 KAR 1:671.

Section 6. Incorporation by Reference. (1) The "Community
Mental Health - Menta!l Retardation Reimbursement Manual, July
2005 [2004] edifion®, is incorporated by reference.

{2) This material may be inspected, copied, or obtaned, sub-
Ject to applicable copyright law, at the Department for Medicaid
Services, 275 East Main Street, Frankfort, Kentucky 40621, Mon-
day through Friday, 8 a.m. to 4.30 p.m.

JAMES W. HOLSINGER, Jr, M.D., Secretary
MIKE BURNSIDE, Undersecretary
SHANNON TURNER, J.D., Commissioner

APPROVED BY AGENCY: June 30, 2005

FILEDWITHLRC: July 1,2005at 8 am.

CONTACT PERSON: Jill Brown, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort Kentucky 40601, phone (502)
564-7905, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Stuart Owen, {(502) 564-6204

{1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive reguiation establishes the reimbursement methodology for
community mentaf health center services.

(b) The necessity of this administrative regulation: This admin-

istrative regulation is necessary in order to establish the reim-
bursement methodology for community mental health center sery-
ices.
(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by establishing the reim-
bursement methodology for community mental heatth center serv-
Ices.

(d) How this administrative regulation cumently assists or will
assist in the effective administration of the statutes: This adminis-
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trative regulation currently assists in the effective administration of
the statutes by establishing the reimbursement methodology for
community mental health center services

(2) If this is an amendment to an existing administrative regu-
lation, provide a brief summary of:

{a) How the amendment will change this existing adminustrative
regulation. This administrative regulation is being amended to es-
tablish effeciive July 1, 2005, that the rembursement rate for
community mental health cenler services in effect on June 30,
2002 shall remain in effect throughout state fiscal year (SFY) 2006.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to maintain the financial wviability of the Medicaid pro-
gram

{c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes by establishing communty mental health
cenler service reimbursement for SFY 2006.

(d) How the amendment will assist in the effective administra-
tion of the statutes: The amendment will assest in the effective ad-
ministration of the statutes by establishing community mental
health center service resmbursement for SFY 2006.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local government affecied by this admimstra-
tive regulation: There are 14 community mental health centers
providing services.

{(4) Provide an assessment of how the above group or groups
will be impacted by etther the implementation of this administrative
requlation, if new, or by the change if it is an amendment: Commu-
nity mental health service providers will continue to receive
throughout SFY 2006 the rate in effect as of June 30, 2002,

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Intially; Implementing this administrative regutation will not
generate any additional costs to the Department for Medicad
Services (DMS) given that it continues a pnor rate freeze into SFY
2005,

{b) On a continuing basis: Implementing this administrative
regulation will not generate any additional costs to the Departiment
for Medicaid Services (DMS) given thal st continues a prior fate
freeze into SFY 2005.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Fed-
eral funds authorized under Tle XIX and Title XXI of the Social
Security Act and state matching funds shall be used to implement
the amendment to this administrative regulation.

{7} Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if & is an amendment: The amend-
ment to this administrative regulation does nol increase any fee nor
does it require any additional funding.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: The
amendment to this administrative regulation does not establish any
fees directly or indirectly.

(9) Tierng: Is tiering applied? Tiering was not appropriate in
this administrative regulation, because the administrative regula-
tion applies equally to all those individuals or enttties regulated by
it. Disparate treatment of any person or enfity subject to this ad-
ministrative regulation could raise questions of arbitrary action on
the part of the agency. The "equal protection” and "due process®
clauses of the Fourteenth Amendment of the U.S. Constitution may
be implicated as well as Sections 2 and 3 of the Kentucky Consti-
tution.

'STATEMENT OF EMERGENCY
907 KAR 1:061E

The Department for Medicaid Services is promulgating this
emergency administrative regulation to increase base rates and
mileage aliowance rates for ambulance fransportation services.
This action must be taken on an emergency basis in accordance
with KRS 13A.190(1)a)3 to comply with HB 267 of the 2005 Ses-

sion of the GA This emergency administrative regulation shall be
replaced by an identical ordinary administrative regulat:on concur-
rently filed with the Regulations Compiler.

ERNIE FLETCHER, Governor
JAMES W. HOLSINGER, JR , M D, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Hospital and Provider Operations
(Emergency Amendment)

907 KAR 1:061E. Payments for ambulance [medical]
transportation.

RELATES TO. KRS 205520, 205 8451, 42 USC. 1386,
440.170, 447.200 447.205, 2005 GA HB 267

STATUTORY AUTHORITY. KRS 194A.030(2), 194A.050(1),
205.520(3)[- EOQ-2004-726]
EFFECTIVE: July 1, 2005
NECESSITY, FUNCTION,

AND CONFORMITY: [EQ—2004-

ices-] The Cabinet for Health and Family Services, Department for
Medicaid Services has responsibility to administer the Medicaid
Program. KRS 205 520(3) authorizes the cabinet, by administrative
regulation, to comply with any requirement that may be imposed, or
opportuniy presented, by federat law for the provision of medical
assistance to Kentucky's indigent citizenry This administrative
regulation establishes the method for detemining amounts pay-
able by the Department for Medicaid Services for ambulance
[medical] transportation services.

Section 1. Definitions. (1) "Advanced life support (ALS) emer-
gency ambulance transpordation® means an ambulance service

meeting the standards for advanced Iife support services estab-
lished in_accordance with 202 KAR 7 580 and 7.584
{2} “Advanced Life Support (ALS) Medical First Response
Provider- means an emergency medical professional licensed in
gccordance with 202 KAR 7:595 to provide ALS care.
{3)_"Air_ambulance provider” means_an air ambutance service
licensed in accordance with 202 KAR 7-510 and 7-590

{4) "Appropriate_medical facility or provider” means a local
medical provider other than an emergency room of a hospital who
can _provide necessary emergency care_if a hospilal emergency
room is not located within a recipient’s county of residence or a
configuous county.

(5) "Basic Ffe support {(BLS) emergency ambulance transporta-
fion" means_an ambulance service which meets the standards for
basic_life support services established in 202 KAR 7:580 and
7:582. -

{6} "Department” means the Departrnent for Medicaid Services
or its designated agent,

{7} *Membership or subscription fee” means a payment col-

cted from a recipien rovider which enttles th ipient to
free or discounted ambulance transportation services

{8) “Recipient” is defined it KRS 205 8451(9).

(9} "Upper limit" means the maximum reimbursement rate the
depariment shall pay an ambulance transportation provider for the
service provided.

Section 2. Reimbursement for Licensed Ambulance Services.

{1} The department shall reimburse an ambulance service at the

serof

{a) The providers usual and customary charge for the service;

or
An_upper limit establisheqd by the department for the serv-

{2) Except for an air ambulance lranépodalion service, the
limit for an_ambulance service shall be Iat addi

a base rate, mileage aflowance, and flat rate fees as follows:

a) For ALS emergen mbulance transportation o the emer-

gency room of a hospial:
1. A base rate of 100 dollars;
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2_A mileage allpwance of four (4) dollars per mile, and bulance-provider who
3 _If transported concumrently, a flat rate of twenty-five (25) th-an-ALS—medes

gency room of a hospral
1 A base rate of seventy-five (75) doflars;

2_A mileage allowance of three (3} doflars per mile; and

3 _If transported concurrently, a flat rate_of twenty (20} dollars
far an additional reciprent;

{c) For ALS or BLS emergency ambulance transportation to an
appropriate medical facility or provider other than the emergency
foom of a hospdal

1_A base rate of fifty-five {55) dollars;

2_A mileage allowance of two (2) dollars and fifty (50) cents
per mie: and

3 _If transported concurrently, a flat rate of fifleen (15) dollars
for an addihonal recipient;

{d) For BLS emergency ambulance transporiation {0 the emer-

gency room of a hospital dunng which the services of an ALS
Medical First Response provider is required fo stabihze the recipi-

ent;
1_A base rate of 100 dollars;
2_A mileage allowance of four {4) dollars per mile; and
3 _If transported concurrently, & flat rate of twenty-five (25)

doliars for an addiional recipient,
(e) For BLS emergency ambulance transportation to a medical

facility or prowider_cther than the emergency room of a hospital
dunng which the services of an ALS Medical First Response pro-
vider are required:

1_A base rate of fifty-five {55) dollars;

2 A mileage allowance of two (2} dollars and fifty {50) cents
per mile; and

3 If transporied concurrently, a flat rate of fifieen {15) dollars
for an additionat recipient; and

(N} For non emergency ambulance transportation during which

the recipient requires no medical care dunng transport:

. 1. A base rafe of fity {50) do¥ars; and

dollars for an additional recipient;
. {b) For BLS emergency ambulance transporiation to the emer-

2_A mileage allowance of two {2) doliars per mile,
{3) In_addition 1o rates specified in subsection (2), administra-
tion of oxygen dunnq an_ ambulance fransportation service shall be

feimbursed at a flat rate of ten (10} doflars per one {1) way tnp

when medically necessary,
(4) Reimbursement for air ambulance transportation shall be

an all inclusive rate which shall be the lesser of

{a) The provider's usual and customary charge; or

{b) An upper limit of $3.500 per one {1) way trip.

{5) Payment for a service identrfied in subsections {2) through
{4) of this section shall be contingent upon a statement of medical

. {a) Shall be maintained in accordance with 907 KAR_1:060,

Section 5(2); and

{b) May be requested by the department for posi-payment
review,

{6) 1f a recipient has paid a membership or subscription fee {o
a_transportation provider in order to access_free or discounted

ambulance transportation service, the provider shall not be efigible
for Medicaid reimbursement for service provided to the recipient,

Section 3 Appeal Rights {1) An appeal of a negative action
arding a Medicaid recipient_shall_be in accordance with 907

1.
{2} An appeal of a negative action regarding Medicaid efigibility
of an individuat shall be in accordance with 807 KAR 1:560: or
(3} An_appeal of a negative action regarding a Medicaid pro-
vider shall be in accordance with 907 KAR 1671, [FAdvancedlife
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JAMES W. HOLSINGER, Jr., M.D., Secretary
MIKE BURNSIDE, Undersecretary
SHANNON TURNER, J D., Commissioner

APPROVED BY AGENCY: June 30, 2005

FILED WITH LRC: July 1, 2005 at 8 a.m.

CONTACT PERSON: Jilf Brown, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort, Kentucky 40601, phone (502)
564-7905, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Stuart Owen

{1) Provide a brief summary of:

{a) What this adminstrative regulation does: This administra-
tive regulation establishes reimbursement ¢riteria for the provision
of ambutance services to the Medicaid-eligible population.

({b) The necessity of this administrative regutation: This admin-
istrative regulation is necessary to comply with federal and state
laws requiring provision of medical services to Kentucky's indigent
citzenry.

(¢} How this administrative regulation conforms to the content
of the authorizing stafutes: This administrative regulation allows for
the provision of medically-necessary health services identified in
KRS 205.560 and 205.6314.

{d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation provides the criteria for the provision of emer-
gency and non emergency transportation by ambulance of a Medi-
caid recipient to a necessary medical service.

(2) If this is an amendment {o an existing administrative regu-
tation, provide a brief summary of.

(a) How the amendment will change this existing administrative
regulation: This amendment increases the base rate allowance and
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mileage allowance rates for ambulance transportation and deletes
obsclete information pedaining to non emergency medical trans-
portation which is now addressed in 907 KAR 3.066.

{b) The necessity of the amendment to this adminstrative
regulation: This amendment 1s necessary to comply with 2005 GA
HB 267.

() How the amendment conforms to the content of the
authenzing statutes: This amendment increases ambulance trans-
portabion reimbursernent as mandated in 2005 GA HB 267,

(d) How the amendment will assist in the effective administra-
tion of the statutes: This amendment will assist in the effective
admimistration of the authorizing statutes by increase ambulance
transportation remnbursement as mandated by 2005 GA HB 267.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local government affected by this administra-
tive regulation This administrative regulation will affect all ambu-
lanca carriers enrolled with the Medicaid Program.

(4) Provide an assessment of how the above group or groups
will be impacted by either the implementation of this administrative
regulation, if new, or by the change if #t is an amendment: This
amendment allows for an increase n set rates for ambulance
service to offset increases in the cosl of service provision.

(5) Provide an estimate of how much # will cost to mplement
this administrative regulation:

(a) Inthally: The Deparment for Medicaid Services (DMS) es-
timates that the amendment will increase expendtures by ap-
proximately $1.95 million ($1.35 milion federal funds; @ & million
state funds) for state fiscal year SFY 2006

(b) On a continuing basis. The increase in fees is not estab-
fished in legistation beyond SFY 2006, therefore, DMS ts unable to
estimate the future fiscal impact at this ime.

{6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: The
sources of revenue to be used for implementation and enforcement
of this administrative regulation are federal funds authorized under
the Social Securty Act, Title XIX and matching funds of general
funds appropniations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative reguia-
tion, if new, or by the change if #t is an amendment: The next fiscal
year budget may need to be adjusted to provide funds for imple-
menting the amendment to this administrative regulation if the
increase is rendered permanent by future legislation,

{8) State whether or not this administrative regulation estab-
lishes any fees or direclly or indirectly increases any fees: This
administrative regulation does not establish or increase fees.

(9) Tering: Is tiering applied? Tiering was not appropriate in
this administrative regulation, because the administrative regula-
tion applies equally to all those individuals or entities regulated by
t. Disparate treatment of any person or entity subject to this ad-
ministrative regulation could raise questions of arbitrary action on
the part of the agency. The “equal protection® and "due process”
clauses of the Fourteenth Amendment of the U.S. Consfitution may
be implicated as well as Sections 2 and 3 of the Kentucky Consti-
tution. -

FISCAL NOTE ON LOCAL GOVERNMENT

1. Does this administrative regulation relate to any aspect of a
local govermment, including any service provided by that local gov-
emment? Yes

2. State whether this adminisirative regulation will affect the
local government or only a part or division of the local govemment
This administrative regulation will affect only a part of some local
govemments.

3. State the aspec! or service of local government to which this
administrative regulation rejates: Local govemment owned or op-
erated ambulance transportation services.

4, Estanate the effect of this administrative regulation on the
expenditures and revenues of a local government for the first full
year the regulation is to be in effect If specific dollar estimates
cannot be determined, provide a brief narrative to explain the fiscal
impact of the administrative regulation.

Revenues (+/-);

Expenditures {+/-):
Other Exptanation:

STATEMENT OF EMERGENCY
907 KAR 1:065E

This emergency administrative regulation is being promulgated
to reduce the allowed amount of bed reserve days and establish
bed reserve payment rates based on occupancy percentage. This
action must be enacted on an emergency basis in order to main-
tain the financial viability of the Medicad Program. Failure to enact
this administrative regulation on an emergency basis would pose
an imminent threat to the public health, safety, or welfare of Medi-
caid recipients whose receipt of services may be jeopardized due
to a lack of funding This emergency administrative regulation shall
be replaced by an identical ordinary administrative regulation filed
with the Regulations Compiler,

ERNIE FLETCHER, Govemor
JAMES W. HOLSINGER, Jr. M D., Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Long Termn Care and Community Altematives
{Emergency Amendment)

807 KAR 1:065E. Payments for price-based nursing facility
services.

RELATES TO: KRS 142.361, 142.363, 42 C.F.R. Parts 430,
431, 432, 433, 435, 440, 441, 442, 447, 455, 456, 483.10(), 42
U.SC. 1356,a,b,¢c,d, g, n,0,p, 1, -2, -5

STATUTORY AUTHORITY: KRS 142.361(5), 142.363(3).
194A 030(2), 194A.050(1), 205.520(3) [-EQ-2004-726]

EFFECTIVE: July 1, 2005

NECESSITY, FUNCTION, AND CONFORMITY: [EQO—2004-

Medicaxl-Prograrm—underthe-Cabinel for-Heallh-and-Family-Ser-
ices-] The Cabinet for Health and Family Services, Department for
Medicaid Services, has responsibility to administer the Medicaid
Program. KRS 205.520(3) authorizes the cabinet, by administrative
regulation, to comply with any requirement that may be imposed, or
opportunity presented, by federal law for the provision of medical
assistance to Kentucky's indigent ctizenry. This administrative
regulation establishes the method for determining amounts pay-
able by the Medicaid Program for services provided by a price-
based nursing facility.

Section 1. Definitions. (1) “Ancillary service" means a direct
service for which a charge is customarily hilled separately from the
per diem rate including;

(a) Ancillary services pursuant to 907 KAR 1:023; and

(b) i ordered by a physician:

1. Laboratory procedures; and

2_X1ays.

{2) "Appraisal® means an evaluation of a price-based nursing
facilty building, excluding equipment and land, conducted by the
department in accordance with Section 4 of this administrative
regulation for the purpose of calculating the depreciated replace-
ment cost of a price-based nursing facilty.

{3) "Appraisal base year” means a year in which the depart-
ment shall conduct an appraisal of each pnce-based NF.

{4) "Appraisal period” means a five (5) year period beginning
wilh an appraisal base year. For example, the appraisal period
comesponding to appraisal base year 2000 is January 1, 2000
through December 31, 2004. '

(5) *Auxiiiary building” means a roofed and walled structure:

(a) Serviced by electricity, heating and cooling;

(b) Independent of an NF;

(c) Used for administrative or business purposes related to an
NF; and

{d) Constructed on the same tract of ground as an NF,
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(6) "Capital rate component® means a calculated per diem
amount for an NF based on

(a} The NF's appraised depreciated replacement cost;

(b) A vaiue for land,

{c) A value for equipment;

{d) A rate of return,

{e) A risk factor;

() The number of calendar days in the NF's cos! reporl year;

{g) The number of licensed NF beds in the NF; and

(h) The NF's bed occupancy percentage.

(7) “Case-mix" means the average prnice-based NF acuity for
Medicaid-eligible and dualelgible Medicare and Medicaid resi-
dents under a Medicare Part A reimbursed stay in a pnce-based
nursing facilty, and is based on Mimmum Data Set (MDS) 2.0 data
classified through the RUG I, M3 p1, (version 5.12B) thirty-four
{34} group model resident classification system.

(8) "Department” means the Department for Medicaid Services
or its designee.

(40)] ‘Equzpmeni" means a depreclable tanglble asset olher
than land or a building, which is used in the provision of care for a
resident by an NF staff person.

{10} [#4] "Governmenta! entity” means a unit of government
for the purposes of 42 .8 C. 1396b{w)(6)(A).

{11) [#2)] "Hospital-based NF™ means an NF that:

{a) Is separately identfiable as a distinct part of the hospital;
and

(b} If separated into multiple but distinct parts of a single hos-
pital are combined under one (1) provider number.

{12) [(43)] "Land" means a surveyed tract or tracts of grcund
which share a commen boundary:

(a) As recorded 1n a county govemment offi

(b) Upon which a buillding hcensed as an NF is constructed;
and

{¢) Including site preparation and improvements.

{13} [(34)] "Local unt of government” means a city, county,
special purpose distnct, or other governmental unit in the state.

{14) [(#5)] "Metropoltan Stafistical Area® or "MSA”® means the
designation of urban population centers based on the national
census and updated on a yearly basis, as published by the Federal
Office of Management and Budget.

{15) [(16)] "NF™ or "nursing facility” means:

{a) A facility:

1. To which the siate survey agency has granted an NF -
cense;

2. For which the state survey agency has recommended to the
depariment certification as a Medicaid provider; and

3. To which the department has granted certification for Medi
caid participation; or

(b) A hospital swing bed that provides services in accordance
with 42 U.S.C. 1395it and 1396, if the swing bed is cerlified to the
depariment as meeting requirements for the provision of swing bed
services in accordance with 42 U.S.C. 1396r(b), (c),.(d), 42 C.F.R.
447.280 and 482.66.

{16) [(+A] "NF building® means a roofed and walled structure
serviced by electricily, heating and cooling which is also an NF.

{17) 1¢48)] "MNursing facility with a mental retardation specialty”
or "NF-MRS" means an NF in which at least fifty-five (55) percent
of the patients have demonstrated speciai needs relating to the
diagnosis of mental retardation as determined by the department.

{18) [(185] "Nursing facility with Medicaid waiver® or "NF-W"
means an NF {o which the state survey agency has granted a
waiver of the nursing staff requirement,

{19} [(28)] “Provider assessment” means the assessment im-
posed by KRS 142,361 and 142.363.

(20} [(21)] "Routine services" means the services covered by
the Medicaid Program pursuant to 42 C.F.R. 483.10{c)(8){D.

(21) [(22)] "Site improvement” means & depreciable asset ele-
ment, other than an NF building or auxhary building, on NF fand
extending beyond an NF's foundation if used for NF-related pur-
poses.

{22} [(23)] "Standard price” means a facilly-specific reim-
bursement that includes a case-mix adjusted component, noncase-

mix adjusted component including an aflowance {o offset a provider
assessment, noncapital-facildy related component, and captital rate
component.

{23} [f24)] “Slate survey agency”™ means the Cabinet for Health
and Family Serwices, Office of lnspector General, Division of
Health Care Faciltties and Services.

Section 2 NF Reunbursement Classifications and Criteria. (1)
An NF, a hospital-based NF, or an NF-MRS shall be reimbursed as
a pnce-based NF pursuant to this administrative regulation if:

{a) It provides NF services to an individual who:

1. Is a Medicaid recipient;

2. Meets the NF level of care criteria pursuant to 907 KAR
1.022, and

3. Occupies a Medicaid-certified bed; and

(b)1. it has more than ten (10) NF beds and the greater of:

a. Ten (10) of its Medicaid-certified beds participate in the
Medicare Program; or

b. Twenty (20) percent of its Medicaid certified beds participate
in the Medicare Program; or

2. it has less than ten (10) NF beds and all of its NF beds par-
ticipate in the Medicare Program.

(2) An NF-W shall be reimbursed as & price-based NF pursu-
ant to this administrative regulation if it meets the cnteria estab-
lished in subsection (1){a) of this section.

{3) The following shall not be rexnbursed as a price-based NF
and shall be reimbursed pursuvant to 907 KAR 1:025:

{a) An NF with a cestified brain injury unit;

(b} An NF with a distinct part ventilator unit;

{c) An NF designated as an institution for mental disease;

(d) A dually-icensed pediatric facildy; or

{e) An infermediate care facilty for an individual with mental
retardation or developmental disability.

Secticn 3. Swing Bed and Critical Access Hospital NF Bed
Reimbursement (1) The reimbursement rate for a federally-defined
swing bed shall be;

{a} The average rate per patient day paid to freestanding price-
based NF's for routine services furnished during the preceding
calendar year, excluding any payment made pursuant to Section
14 of this administralive regulation; and

(b) Established effective January 1 of each year.

(2) Skilled nursing facility beds In a crilical access hospital shalt
be rembursed pursuant to subsection {1} of this section if the criti-
cal access hospital

(a) Has no more than twenty-five (25) skilled nursing facility
beds; and

(b} Has no more than fifteen {15) acute care patients in the
skilled nursing facility beds.

Section 4. Price-based NF Appraisal. (1) The department shall
appraise a price-based NF o determine the facility specific capital
component in 2009, in order to calculate the NF's depreciated
replacement cost.

(2) The department shall nol appraise equipment or land. A
provider shall be given the following values for land and equip-
ment:

(a) Ten {10) percent of an NF's average licensed bed value for
fand; and

(b) $2,000 per licensed NF bed for equipment.

(3) The depariment shall utilize the following variables and
fields of the nursing home or convalescent center (#503) model of
the E.H. Boeckh Commercial Buikding Valuation Syslem fo ap-
praise an NF identrfied in Section 2(1) of this adminlistrative regula-
tion:

(a) Provider number;

(b) Property owner - NF name;

(c) Address,

(d) Zip code;

{e) Section number - the lowest number shall be assigned fo
the okdest section and a basement, appraised as a separate sec-
tion, immediately follows the section i is beneath;

{f) Occupancy code - nursing home ot substructure;

{g) Average story height;

4
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(h) Construction type;

(#) Number of stones,

() Gross floor area {which shall be the determination of the
extenor dimensions of all interior areas including stairwells of each
floor, speafically excluding outdoor patios, covered walkways,
carporls and swmilar areas). In addition, interior square footage
measurements shall be reported for:

1. Anon-NF area;

2. A shared seivice area by type of service; and

3. A revenue-generating area;

(k) Gross perimeler (common walls between sections shall be
excluded from both sections);

(I) Construction quality;

{m) Year buitt,

(n) Building effective age;

(o) Building condition;

(p} Depreciation percent;

(q} Exterior wall matenal;

(r} Roof covenng matenal and roof pitch;

{5) Healing system,

{t) Cooling system;

{u) Floor finish; .

(v} Ceiling finish;

(w) Partiton wall structure and finish;

(x) Passenger and freight elevators - actual number,;

(y) Fire protection system (sprinklers, manual fire alatms, and
automatic fire detection) - percent of gross area served. If both the
floor and attic areas are protected by a sprinkler system or auto-
matic detection, the percent of gross area served shall be twice the
floor area; and

(z) Miscellanecus additional features which shall be imited to:

1. Canopies;

2. Entry foyers (sheltered entry ways): glass and aluminum
standard allowance shall be twenty (20) dollars per square foot;
bulkhead standard allowance shall be 5 (five} dollars per square
foot;

3 Loading docks;

4 Bay windows, if not included in the perimeter calculation
shah be valued at $1,500 each;

5. Code alerts, Wanderguards, or other special electronically-
secured doorways {(standard allowance shall be $1,500 for each
fully-functioning door at the time of appraisal);

6. Automatic sliding doors (standard allowance shall be $2,700
per doorway);

7. Delached garages or storage sheds (which shall have an
attached reinforced concrete floor and a minimum of 200 square
feet);

8. Modular buildings or trailers, ff the structure has a minimum
of 200 square feet, electrical service, and heating or cooling serv-
ices {standard allowance shall be thirty-eight (38) dollars and fifty
(50) cents per square foot);

9. Walk-in coolers or freezers;

10, Laundry chutes {standard aflowance shall be $1,000 per
floor serviced);

11. Dumb waiters (which shall have a minimum speed of fifty
(50) feet per minute, The standard allowance shall be $4,500 for
Inttial two (2) stops; $2,100 per additional stop);

12. Skylights (standard allowance shall be twenty-six (26) dol-
lars per square foot);

13. Operable built-in oxygen delivery systems (valued at $250
per senviced bed); and

14. Carpeted wainscotling (standard allowance shall be three
{3) dollars and fifty (50) cents per linear foof).

. {4) An item listed in subsection (3)(z) of this section shall be
subjed! to the Boeckh model #503 monetary imit unless a mone-
tary limit is provided for that item in subsection (3)(z) of this sec-
tion,

{5) The depariment shall use the comesponding E.H. Boeckh
System default value for any variable listed in subsection (3} of this
section if no other value is stated for that variable in subsection (3)
of this section.

{6) Values from the most recent E.H. Boeckh tables, as of July
1 of the year prior to the appraisal base year, shall be used during
an appraisal. For example, values from the most recent 1999 EH.

Boeckh tables, as of July 1, 1999, shall be used for an appraisal
conducted during the appraisal period beginning January 1, 2000.

{7) In addition to an appraisal cted in subsection (1) of this
sechion, the department shall appraise an NF identified in Sechion
2(1) of this administrative regulation i,

{a) The NF submits written proof of construction costs to the
department, and B

(b1. The NF undergoes rencvalions or adddions costing a
mirnmum of $150,000 and the NF has more than sixty (60) licensed
beds; or

2. The NF undergoes renovations or addiions costing a mini-
mum of $75,000 and the NF has siody (60) or fewer licensed beds.

{8) An auxifiary bulding shall be:

{a) Appraised if it rests on land, as defined in Section 1{12}
{¢43)] of this administrative regulation; and

{b) Appraised separately from an NF building.

(9) To appraise an auxiliary building, the department shall util-
ize an E.H. Boeckh buillding model other than the nursing home or
convalescent center (#503) model, if the model better fits the aux-
iliary building’s use and type.

(10) If an NF building has beds licensed for non-NF purposes,
the appraisal shall be apportioned between NF and non-NF by
dividing the number of licensed NF beds by the {otal number of
beds, regardless of the occupancy factors.

{11} If, in an NF building, a provider conducts business activi-
ties not related to the NF, the appraisal shall be apportioned by the
percent of NF square footage relative to the square footage of non-
NF-related business adlivities.

(12) Cost of an appraisal shall be the responsibility of the NF
being appraised.

(13) A buiding held for investment, future expansion, or
speculation shall not be considered for appraisal purposes.

(14) The department shall not consider the following location
faclors in rendering an appraisal

(a) Climate,

(b) High-wird zone;

{c) Degree of slope;

{d) Posttion;

{e) Accessibility; or

{f) Soil condition.

Section 5. Standard Price Overview. (1) Rates shall reflect the
differential in wages, properly values and cost of doing business in
rural and urban designated areas.

(2) The department shall utilize the Federal Office of Manage-
ment and Budgel's Metropolitan Statistical Area (MSA) urban and
rural designations, in effect on January 1, 2003, to classify an NF
as being in an urban or rural area.

(3) The department shall utilize an analysis of fair-market pric-
ing and historical cost for the following data:

(a) Staffing ratios;

{b) Wage rates;

(c) Cost of administration, food, professional support, consulia-
tion, and nonpersonnel operating expenses as a percentage of
total cost;

(d) Fringe benefit levels;

(e) Capital rate component; and

() Noncapital facility-related component.

(4) The following components shall comprise the case-mix
adjustable portion of an NF's standard price:

(a) The personnel cost of:

1. A director of nursing;

2. A registered nurse (RN);

3. Alicensed practical nurse (LPN);

4. A nurse aid;

5. An activities staff person; and

6. A medical records staff person; and

{b) Nonpersonnel operating cost including:

1. Medical supplies; and

2. Activity supplies.

{5) The following components shall comprise the noncase mix
adjustable portion of an NF's standard price:

{a) Administration to include an allowance to offset a provider
assessment;
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(b) Nendirect care personnel;

(c) Food,

{d) Professional support; and

(e) Consultation.

(6) The following components shall compnse the facility and
capital component of an NF's standard price:

{a) The noncapital facity-related component, which shall be a
fixed, uriform amount for all price-based NF’s; and

(b) The NF's capital rate component, which shall be facildy
specific.

{7) Exclucing noncapital facility-reiated and capital rale com-
ponents, the following is an example of an urban and a rural pnce-
based NF's standard pnce based on rebased wages at the 2004
level

Noncase-Mix Total
Case-Mix Adjustable Standard
MSA Adjustable Portion of Pnce Excluding

Desig- Portion of Standard Pnce Noncapital

nation Standard without Facility Related
Price Capital Cost and Capital Rate
Component Components
Urban $78.24 $58.84 $137.08
Rural $64.58 $52.24 $116.82

(8) A price-based NF's standard price shall be adjusted for
inflation every July 1 and rebased in 2008.

(9) Effective July 1, 2004, an NF shall not receve a rate less
than its standard price

{10) The department shall adjust an NF's standard pnce if.

{a) A governmental entity imposes a mandatory minimum
wage or slaffing ratio increase and the increase was not included
in the inflation adjustment [DRI], or

{b) A new licensure requirement or new interpretation of an
existing requirement by the state survey agency resulls in changes
thal affect all facildies within the class. The provider shall document
that a cost increase occurred as a result of a licensure requirement
or policy interpretation.

Section 6. Standar? Price Calculation (1) Based on the classi-
fication of urban or rural, the depariment shall calculate an individ-
ual NF's standard price to be the sum of;

(a) The case-mix adjustable portion of the NF's standard price,
adjusted by the NF's current case-mix index pursuant to Section 7
of this administrative regulation;

{b) The noncase mix adjustable portion of the NF's standard
price which shall include an allowance to offset a provider assess-
ment;

{c) The noncapital facilty-related component; and

{d) Pursuant to subsection (2) of this section, the capital rate
component.

(2) An NF's capital rate component shall be calculated as fol-
lows:
(a) The depariment shall add the total of:

1. The NF's average licensed bed value which shalt:

a. Be detemined by dividing the NF’s depreciated replacement
cost, as determined from an appraisal conducted in accordance
with Section 4 of this administrative regulation, by the NF's fotal
licensed NF beds; and

b. Not exceed $40,000;

2. A value for land which shall be ten (10) percent of the NF's
average licensed NF bed value, established in accordance with
subparagraph 1 of this paragraph; and

3. A value for equipment which shall be $2,000 per ficensed
NF bed;

(b) The department shall multiply the sum of paragraph (a) of
this subsection by a rate of return factor which shall.

1. Be equal to the sum of:

- a, The yieki on a twenty {20) year treasury bond as of the first
business day on or after May 31 of the most recent year, and

b. A risk factor of two (2) percent; and

2. Not be less than nine (9) percent nor exceed twelve (12)
percent,

(¢) The department shall determine the NF's capital cost-per-

bed day by:

1 Dwiding the NF's total patient days by the NF's available
bed days to detemine the NF's occupancy percentage;

2. f ihe NF's occupancy percentage is less than ninety (90)
percent, multiplying ninety (90) percent by 365 days; and

3. If the NF's occupancy percentage exceeds ninety (50) per-
cent, multiplying the NF's occupancy percentage by 365 days; and

(d) The department shall divide the sum of paragraphs (a) and
(b) of this subsection by the NF's captal cost per bed day estab-
lished in paragraph (c) of this subsection to determmune an NF's
capital rate component.

{3) if a change of ownership occurs pursuant to 42 CFR.
447 253(d), the new owner shall:

{a) Receive the capital cost rate of the previous owner unless
the NF is efigible for a reappraisal pursuant to Section 4(7) of this
adrministrative regulation; and

(b) File an updated provider application with the Medicaid Pro-
gram pursuant to Section 3(4) of 907 KAR 1672,

(4) A new facility shall be: .

(a) Classified as a new facity if the facility does not have a
July 1, of the current state fiscal year, Medicaid rate;

(b} Detemnmined to be urban or rural, and

{c) Reimbursed at its standard pnce which shall.

1.Bebasedonacasemixof 10;

2. Be adjusted prospectively based upon no less than one (1)
complele calendar quarter of available MDS 2 0 data following the
facility's Medicaid certrfication;

3. Utilze $40,000 as the facility’s average licensed NF bed
value until the facility is appraised in accordance with Section 4 of
this administrative regulation; and

4. Be adjusted, if necessary, foliowing the facility’s appraisal if
the appraisal delemmines the facility's average licensed NF bed
value to be less than $40,000.

Section 7. Minimum Data Set {MDS) 2.0, Resource Utilization
Group {RUG) {ll, and Vakdation. {1) A price-based NF's Medicaid
MDS data shall be utiized to determine its case mix index each
quarter,

(2) A price-based NF's case mix index shall be appled lo its
case mix adjustable portion of its standard price.

(3) To determine a price-based NF's case mix index, the de-
pariment shall.

(a) Extract the required MDS data from the NF's MDS form:

1. Incorporated by reference in 907 KAR 1.755;

2. Transmitted by the NF to the Cabinet for Health and Family
Services, Office of Inspector General, Division of Health Care Fa-
cilities and Services; and

3. On the last date of each calendar quarter and revised no
later than the data revision cut-off date estabfished in subsection
(7)(b) of this section;

(b) Classify the data cited in paragraph (a) of this subsection
through the RUG 1lI, (M3 p1), version five point twelve B (5.12B)
thirty-four (34) group mode! resident classification system; and

{c) Validate the data cited in paragraph (a) of this subsection
as follows:

t. The department shall generate a random sample of twenty-
five (25) percent of the price-based NF's Medicaid MDS assess-
ments;

2. The department shall review medical records comesponding
to the individuals included in the sample identified in subparagraph
4 of this paragraph to detemmine if the medical records accurately
support the MDS assessments submitted for the sample residents;
and

3. If a review of records cited in subparagraph 2 of this para-
graph reveals that the price-based NF fails to meet the minimum
accuracy threshold, the department shall review 100 percent of the
price-based NF's Medicaid MDS assessments exiracted in accor-
dance with paragraph {a)3 of this subsection to determine whether
the NF {ails to meet the minimum accuracy threshold.

(4) If the department’s review, in accordance with subsection
(3c)2 and 3 of this section, of a price-based NF's MDS assess-
ment data reveals that the NF fails to meet the MDS data minimum
accuracy threshold, the department shall conduct another review of
the same data utilizing an individual or individuals not involved in
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the initial validation process if the price-based NF requests a rere-
view within ten (10) business days of being nofified of the findings
of the review cited m subsection (3)(c)3 of this section.

(5} Only MDS data extracted in accordance with subsection
(3){a)3 of this section shall be allowed during a review or rereview.

(6) If a rereview of a pnce-based NF's MDS assessment dala,
in accordance with subsection (4) of this section, confirms that the
NF fails to meet the minimum accuracy threshold, the depariment
shall:

{a) Conduct a conference with the NF to review preliminary
findings of the rereview; and

(b) Send the final resulis of the rereview to the NF within ten
(10) business days of the conference

(7} Following is a chart establishing:

{a) That an MDS extraction date shall be the Jast date of each

(b) That a final MDS assessment data revision cut-off date
shall be the last date of the quarter following the date on which
MDS data was extracted. For example, MDS data or revisions to
MDS data extracied December 31, 2000 shall not be accepted
after March 31, 2001;

{c) That a rate effective date shall be the first date of the sec-
ond quarter following the MDS extraction date,

(d) That MDS audids shall be nitiated in the same month con-
taining the corresponding rate effective date;

(e) MDS assessment accuracy thresholds and comesponding
rale sanctions For example if a price-based NF's percentage of
accurate MDS assessments is below fifty {50) percent for MDS
data extracted March 31, 2002, then effective October 1, 2002, the
price-based NF's rate shall be sanchioned by fifteen (15} cents per
patient day; and .

quarter; () Rate sanction effective dates
MDS Data MDS Dala Rate Audils Required MDS Rate Sanction Sanction
Extraction Date Revision Cut- Effective Date Imibiated Accuracy Effective Date
Off Date Threshold
6/30/01 9/30/01 10/11/01 10/2001 40% $0 10 per patient 1102
day {ppd)

9/30/01 1231101 111/02 112002 40% $0.10 ppd 411102

12/31/101 313102 411102 4/2002 50% $0 15 ppd 71102
3/31/02 6/30/02 7/1102 712002 50% $0.15 ppd 10/1/02

6/30/02 8/30/02 10/1/02 10/2002 65% $0.20 ppd 1/1/03

9/30/02 12/31/02 11/03 1/2003 65% $0 20 ppd 41103

12/31/02 and 331/02 and 4/1/03 and 4/2003 and 65-79% $0.50 ppd 71103

forward forward forward forward 40-64% $0.60 ppd and

Below 40% $0.70 ppd forward

Section 8. Limitation on Charges to Residents. {1) Except for
applicable deductible and comnsurance amounts, an NF thal re-
ceives reimbursement for a resident pursuant to Section 6 of this
adminstrative regulation shall not charge a resident or his repre-
sentatve for the cost of routine or ancillary services.

(2) An NF may charge a resident or his representative for an
itern pursuant to 42 C.F.R, 483.10 (c)(8)(v) if:

(a) The item is requested by the resident;

{b) The NF informs the resident in writing that there will be a
charge; and

{c} Medicare, Medicaid, or another third party does not pay for
the tem.

(3) An NF shall.

(a) Not require a resident, or responsible representative of the
resident, to request any item or services as a condition of admis-
sion or continued stay; and

(b} Inform a resident, or responsible representative of the resi-
dent, requesting an item or service for which a charge will be made
in writing that there will be a charge and the amount of the charge.

(4) Reserved bed days, per resident, for an NF or an NF-W
shall be {covered-fora-maximum-of]:

{a) Covered for a maximum of fourteen {(14) days per calendar
year [temporany-absence] due to hospitalization; [—with-an—overall

{b) Covered for 3 maximum of ten {10) [Fiteen-{15)] days dur-
ing a calendar year for leaves of absence other than hospitaliza-
tion;,

¢) Reimbu venty-five (75) percent of a facilty’s rate if
the facility's_occupancy percent s ninety-five (95) percent of

r; and
Remmburs t fifty (50 nt of a facility's rafe #f the
facility's occupancy percent is less than ninety-five (95) percent.

(5) Except for oxygen therapy, durable medical -equipment
(DME) and supplies shall:

(2) Be fumished by an NF; and

{b) Not be billed to the department under a separate DMS
claim pursuant to 907 KAR 1:479, Section 6(3).

Section 9. Reimbursement for Required Services Under the
Preadmission Screening Resident Review (PASRR). (1) Prior to an
admission of an individual, a price-based NF shall conduct a level |
PASRR In accordance with 907 KAR 1:755, Section 4.

{2) The depariment shalf remburse an NF for services deliv-
ered to an individual if the NF complies with the requirements of
907 KAR 1:755.

(3) Failure to comply with 907 KAR 1:755 may be grounds for
termunation of the NF's participation in the Medicaid Program.

Section 10. Price-Based NF Protection Period and Budget
Constraints. (1) A county-owned hospital-based nursing facility
shall not receive a rate that is less than the rate that was in effect
on June 30, 2002.

(2) For each year of the biennium, a price-based NF shall:

{(a) Receive an increase pursuant to Section 5(8) and (9) of this
administrative regulation; or

(b} Except for a county-owned hospitalkbased nursing facility
pursuant to subsection (1) of this sechon, not receive an increase if
the price-based NF’s rate 15 greater than its standard price.

Section 11. Cost Report. (1} A Medicare cost report and the
Supplemental Medicaid Schedules shall be submitted pursuant to
time frames established in the HCFA Provider Reimbursement
Manua! - Part 2 (Pub. 15-11) Section 102, 102.1, 102.3, and 104,
incorporated by reference into this administrative regulation; and

{2) A copy of a price-based NF's Medicare cost report shall be
submitted for the most recent fiscal year end.

Section 12. Ancillary Services.

(1) Except for oxygen therapy, the department shall reimburse
for an ancillary service that meets the cnteria established in 907
KAR 1:023 wtlizing the corresponding outpatient procedure code
rate fisted in the Medicaid Physician Fee Schedule established in
907 KAR 3:010, Section 3;

(2) The department shall reimburse for an coxygen therapy
utiizing the Medicaid DME Program fee schedule estabhished in
907 KAR 1:479; and

(3) Respiratory therapy and respiratory therapy supplies shall
be a routine service,

Section 13. Appeal Rights. A price-based NF may appeal a
depariment decision as to the application of this administrafive
regulation in accordance with 907 KAR 1:671.

Section 14. Supplemental Payments o Nonstate Government-
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Owned or Operated Nursing Facilities. (1) Beginrung July 1, 2001,
subject to state funding made available for this provision by a
transfer of funds from a governmental entity, the depariment shatl
make a supplemental payment to a quahfied nursing facility.

(2) To qualify for a supplemental payment under this section, a
nursing facilty shall:

(a) Be owned or operated by a local unit of government pursu-
ant to 42 C.F.R. 447.272(a)(2);

{b) Have at least 140 or more Medicaid-certified beds; and

(c) Have a Medicaid occupancy rate at or above seventy-five
(75) percent.

(3) For each state fiscal year, the depariment shall calculate
the maximum supplemental payment that it may make to qualifying
nursing facilties in accordance with 42 C.F R. 447,272

(4) Using the data reported by a nursing faciity on a Schedule
NF-7 submitted to the department as of December 31, 2000, the
department shall identfy each nursing facility that meets the crrte-
na established in subsection {2) of this section

(5) The departiment shall determine a supplemental payment
factor for a qualifying nursing facility by dwiding the qualifying
nursing facity’s total Medicaid days by the total Medicaid days for
all qualifying nursing facilthes.

(6) The department shall delermine a supplemental payment
for a qualifying nursing facility by applying the supplemental pay-
ment factor established in subsection (5) of this section to the total
amount available for funding under this section.

(7) Total payments made under this section shall not exceed
the amount detenmined in subsection (3} of this section.

(8) Payments made under this section shall:

(a) Apply to services provided on or after Apnl 1, 2001; and

{b) Be made on a quartery basis.

Section 15. Incorporation by Reference, (1) The following ma-
teral is incorporated by reference-

{a) "Medicare Provider Reimbursement Manual - Part 2 (Pub.
15-11) Chapter 1. Cost Repoding - General (15-2-102) 102 and
104. Cost Reporiing Period; April 2000 Edition®;

{b) The "Instructions for Completing the Medicaid Supplemen-
tal Schedules, November 2003 Edition™;

{c) The "Supplemental Medicaid Schedules, November 2003
Edition"; and

(dy The "Schedule J Request for Reimbursement, November
2003 Edttion.

(2} This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Department for Medicad
Services, 275 East Main Street, Frankfor, Kentucky 40621, Mon-
day through Friday, 8 a.m._to 4 30 p.m.

JAMES W. HOLSINGER, Jr., M.D., Secretary
MIKE BURNSIDE, Undersecretary
SHANNON TURNER, J.D., Commissioner

APPROVED BY AGENCY: June 30, 2005

FILED WITHLRC: July 1, 2005 at 8 am.

CONTACT PERSON: Jitf Brown, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort Kentucky 40601, phone (502)
564-7905, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Stuart Owen, (502-564-6204)

{1} Provide a brief summary of.

{a) What this administrative regulation does: This administra-
tive regulation establishes the Department for Medicaid Services
(DMS) reimbursement methodology for price based nursing facidy
services.

(b) The necessity of this administrative regulation: This admin-
istrative regulation is necessary o establish DMS reimbursement
methodology for price based nursing facility services.

{c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regutation conforms
1o the authorizing statutes by establishing DMS reimbursement
methodology for price based nursing facility services.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-

{rative regulation will assist in the effective administration of the
authorizing statutes by establishing DMS reimbursement method-
ology for price based nursing facility services.

(2) if this is an amendment to an existing administrative regu-
lation, provide a brief summary of.

{a) How the amendment will change this existing administrative
requlation. The amendment to this administrative regulation re-
duces the allowed amount of bed reserve days and to base bed
reserve payment on occupancy percentage.

(b) The necessty of the amendment to this administrative
regulation: The amendment is necessary to maintain the financial
viabibty of the Medicaid Program.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment addresses bed reserve pol-
icy as authorized in order to maintain the financial viabilty of the
Medicad Program.

{d) How the amendment will assist In the effective administra-
tion of the statutes: The amendment will assist DMS in the effective
administration of the authonzing statutes reducing the allowed
amount of bed reserve days in order to maintain the financial vi-
abilty of the Medicaid Program.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local government affected by this administra-
tive requlation: There are approximately 279 price based nursing
faciliies currently participating in the Medicaid program.

(4) Provide an assessment of how the above group or groups
will be impacted by either the implementation of this admmistrative
regulation, if new, or by the change if it is an amendment: The
allowed amount of bed reserve days will be lowered and reim-
bursement based on occupancy percentages,

(5) Provide an estimate of how much it wall cost to implement
this administrative requlation:

(a) Inttially: DMS estimates that the amendment to this admin-
istrative regulation will decrease expenditures by approximately
$3 0 million ($6.2 million federal funds; $2.8 milhion state funds) for
state fiscal year (SFY} 2006.

(b} On a continuing basis: DMS is unable lo determine the
future savings resuling from the amendment; however, DMS an-
ticipates the savings will continue if not grow.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation:
Funding to implement the amendment te this administratve regufa-
tion will be provided by the MART Fund in accordance with HB 292
of the 2004 Session of the GA

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, it new, or by the change if # is an amendment: No increase in
fees will be necessary to implement the amendment to his admin-
strative regulation, and funding will be provided by the MART Fund
in accordance with HB 292 of the 2004 Session of the GA.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees nor diredry or
indirectly increase any fees.

(9) Tiering: Is tiering applied? Tiering was not appropnale in
this administrative regulation, because the administrative regula-
tion applies equally to all those individuals or enidies regulated by
it. Disparate treatment of any person or entity subject to this ad-
minstrative regulation could raise questions of arbitrary action on
the part of the agency. The "equal protection™ and "due process™
clauses of the Fourleenth Amendment of the U.S. Constitution may
be implicated as well as Sections 2 and 3 of the Kentucky Consti-
tution.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constiuting the federal man-
date. Pursuant to 42 U.S.C. 1396a el. seq., the Commonwealth of
Kentucky has exercised the option to establish a Medicaid Pro-
gram for indigent Kentuckians. Having elected to offer Medicaid
coverage, the state must comply with federal requirements con-
tained in 42 U.S.C. 1396 et seq.

2. State compliance standards. The amendment to this admin-
istrative regulation reduces the allowed amount of bed reserve
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days as authorized

3 Minmum or uniform standards contained in the federal
mandate This administrative reguilation does not set minimum or
uniform standards related to a federal mandate

4, Will this administrative regulation ¥impose sincter require-
ments, or addiional or different responsibilities or requirements,
than those required by the federal mandate? This administrative
regulation does nol set stricter requirements

5. Justfication for the imposition of the stricter standard, or
additiona) or different responsibiliies or requirements, No addr
tional standard or responsibilities are imposed.

STATEMENT OF EMERGENCY
907 KAR 1:604E

This emergency adminisirative regulation is being promulgated
to alter the Depariment for Medicaid Services (DMS) copayment
policies. Under this emergency administrative regulation, Medicaid
members, except for individuals in an oplicnal ehgibiiity group,
shall be required lo pay one (1) dollar for each genenc drug or
atypical antipsycholic drug that does not have a generic equivalent,
two (2) dollars for each brand name drug that does not have a
generic equivalent and is available under the Supplemental Rebate
Program; and three (3) dollars for each nonpreferred brand name
drug dispensed by a dispensing phamacy. Medicaid members in
an optional eligibility group shall be required to pay one (1) three
(3) dollars for each generic drug or atypical antipsychotic drug that
does not have a generic equivalent; ten (10) doltars for each brand
name drug that does not have a generic equivalent and is available
under the supplemental rebate program; twenty (20) dollars for
each nonpreferred brand name drug dispensed by a dispensing
pharmacy. Additionally, all Medicaid members shall be required o
pay two (2) dollars for each wisit to a physician's office; three (3)
dollars for each outpatient hospital service or visit to an emergency
room for a nonemergency service; and fifty {50) dollars for each
admission to a hospital for inpatient hospital services. This action
must be taken on an emergency basis to ensure the viabifity of the
Medicaid Program and to best utilize the program's resources in
serving the health, safety and welfare needs of Medicaid recipi-
ents. Falure 1o enact this adminstrative regulation on an emer-
gency basis would pose an imminent threat to the public health,
safety or welfare of Medicaid recipients whose receipt of services
may be jeopardized due to a lack of funding or provider accessibil-
ity. This emergency administrative regulation shall be replaced by
an identical ordinary administrative regulation filed with the Regu-
lations Compiler.

ERNIE FLETCHER, Governor
JAMES W, HOLSINGER, Jr., M D., Secrelary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Office of the Commissioner
{Emergency Amendment)

907 KAR 1:604E. Recipient cost-sharing.

RELATES TO: KRS 205.560, 205.6312, 205.6485, 42 CFR.
430.10, 431.51, 447.15, 447.21, 447.50, 447.52, 447.53, 447.54,
447.59, 457.224, 457.505, 457.510, 457.515, 457.520, 457.530,
457.570, 42 U.S.C. 13963, b, c, 4, o, r-6, r-8, 2005 GA HB 267

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3), 205.6312(5), 205.6485(1), 42 C.F.R. 431.51, 447.15,
447.51, 447.53, 447.54, 447.55, 447.57, 457.535, 457.560, 42
U.S.C. 1396r-6(b)(5), [EQO-2004-726]

EFFECTIVE: July 1, 2005

NECESSITY, FUNCTION, AND CONFORMITY: (EQ—2004-

] e Ciel fr Heallh and Fmi Seice. prtment for
Medicaid Services has responsibility to administer the Medicaid
Program. KRS 205.520(3) authorizes the cabinet, by administrative

regulation, to comply with any requirement that may be mposed, or
opportunity presented, by federal faw for the prowvision of medical
assistance to Kentucky's indigent citizenry KRS 205 6312(5) re-
quires the cabinet to promulgate administrative regulations that
implement copayments or other similar charges for Medicaid re-
cipients. KRS 205.6485(1) requires the cabinet to establish, by
administrative regulation, premiums for families with children in the
Kentucky Children’s Health Insurance Program. 42 U.S.C 1396r-
6({b)(5) allows for a monthfy premium in the second six (6) months
of transitional medical assistance. This administrative regulation
establishes the provisions relating {o imposing and collecting
copayments and premiums from certain recipients

Section 1. Defintions (1) “Copayment® means that portion of
the cost of a Medicaid service that a recipient is required to pay.

(2) "Department” means the Department for Medicaid Services
of its designee.

{3} "Orug” means a covered drug provided in accordance with
907 KAR 1:013 for which the Department for Medicaid Services
provides reimbursement.

(4) "General ophthalmoleogical service® means a service or
procedure listed under this heading in the American Medical Asso-
ciation’s Current Procedure Terminology (CPT).

{5) "Long-term care facilty” is defined by KRS 216 510(1).

(6) "KCHIP® means the Kentucky Children's Health Insurance
Program.

(7) "KCHIP Separate Insurance Program®™ means a health
benefit program for individuals with eligibility determined in accor-
dance with 907 KAR 4:030, Section 2.

{8) “Nonemergency service” means a service that does not
meet emergency service criteria as established in 42 C.F.R
447 53,

{9) "Optional eligibility group™ means a qroup or group not
identified in Social Secunty Act 1902(a) as a mandatory group or a
group estabhshed as optional pursuant to Social Securnty Acl
1902(a) or Social Secunty Act 1905(a}

(10} "Premum" means an amount paid periodically lo pur-
chase health care benefits.

{11} [(8)) "Recipient™ means an individual who has been de-
temined eligible to receive benefils under the state’s Title XIX or
Title XX) program in accordance with $07 KAR Chapters 1 through
4

{12) [(D)] "Transitional medical assistance™ or "TMA" means
an extension of Medicaid benefits for up to twelve (12) months for
families who lose Medicaid eligibility solely because of increased
eamings or hours of employment of the caretaker relative or loss of
eaming disregards in accordance with 807 KAR 1:011, Section

5(3)(b).

Sedtion 2. Copayment Amounts and Exclusions. (1) Except as
excluded in subsection {4) or (5) of this section, the department
shall require a recipient to make a copaymert for.

{a) Each drug dispensed by a dispensing phamacy;

{b) A service provided by;

1. An audiologist;

2. A chiropractor;

3. A dentist;

4. A hearing aid dealer;

5. An optictan;

6. A podiatrisi; [or]

{c) A general ophthalmological service provided by:

1. A physician;

2. An advanced registered nurse practitioner;

3. A primary care center of federally qualified health center;

4. A rural health clinic; [o+]

5. An optometrist;

{d) Each visit to a physician’s cffice;

{e) An outpatient hosptal service provided accordance with
907 KAR 1:014;

() Each visit to an ememency room for a nonemergency serv-

ice; or
{g) An inpatient hospital admission pursuant to 907 KAR 1:012.

B e amount of [ avment shall be:

{a) Except for an individual in an optional eligibility group, one
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{1} dollar for each

1 _Generic drug dispensed by a dispensing pharmacy, or
2__Atypical antipsychotic drug dispensed by a dispensin

harmacy if the atypical antipsychotic drug does not have a ge-
nenc eguivalent;
({b) Except for an individual in an optional ehaibility group, two
{2) dollars for each brand name drug dispensed by a dispensing
pharmacy if the brand name druq:
1_Does not have a generic eguivaient, and
2 |s available under the Supplemental Rebate Program,

{c) Except for an indwvidual in an optional ehgibiity group, three

{3} dollars for each nonpreferred brand name drug dispensed by a
dispensing phamacy;

{d) Effective Augqust 1, 2005°

1_Two (2) dollars_per recipient, per provider, per date of sery-
icefora

a. Visit to a physician's office; or

b _Semvice entified in subsection (1Xb) or {c) of this section;

2. Three (3) doflars per recipient, per provider, per date of
service for a-

a_Covered gutpatient hospial service provided in accordance
with 807 KAR 1014, or

b Visit to an emergency room for a nonemergency service;

3 _Fi [IE] er_recipient, per provider, per date of

service for each covered admission to a hospital for inpatient hos-
pital services provided in accordance with S07 KAR 1 012;

{e) Effective July 15, 2005, three {3} doltars for each:

a _Genenc drug dispensed by a dispensing pharmacy to an
indnvidual in an optional ebgibility group; or

b._Atypical antipsychotic d dispensed & _dispensin
phamacy to an individual in_an optional eliqibify group if the
atypical antipsychotic drug does not have a generic equivalent;

5 Ten {10) dollars for each brand name drug dispensed by a
dispensing phamacy to an individual in_an optional ehgibility qroup
if the brand name drug-

a_Does not have a genenc equivalent,_and

b. Is available under the supplemental rebate program; or

6_Twenty (20) doliars for each_nonpreferred brand name drug
dispensed by a dispensing phamacy 1o an individual in an optional
ehgibity group.

(3) For each prescription or service for which a copayment is
required, the depariment shall reduce provider rembursement as
foltows"

(a) Except for a drug provided to an individual in an _optional
eliginlity group, one (1) doftar from the dispensing fee for a drug

dispensed by a dispensi harma

{b) Two (2) doftars from reimbursement for a service identified
in subsection (1Yb) or {c) of this section;

{c) Three {3) dotiars from reimbursement;

a_For a covered outpatient hospital service as identified in

subsection (1}{e}1 of this seclion; or
b. For a druq identified in subsection (2}(d}4 of this seclion;

{d) Ten {10} dollarg from reimbursement for a druq identified in
subsection {(2X(d)5 of this section;

(e) Twenty {20) dollars from reimbursement for a drug idenfi-
fied in subsection (2)(d}5: or

{f} Fifty (50) dollars from reimbursement for each covered ad-

mission to a hospital for inpatient hospitat services as identified in

subsection {1}{q). [(2}-The-ameunt-of-therequired-copayment-shall
be:

| on]
{4) The department shall not require a copayment and a pro-
vider shall nof collect a copayment from a recipient for:
(a) A service excluded in accordance with KRS 205.6312;

{b) A service provided to a recipient who has reached his or
her 18th birthday but has not turned nineteen (19) and who 1s:

1 Inthe custody of the state; and

2. In a foster home or residential placement facility; or

{c) A service provided fo a recipient residing in a long-term
care facility.

(5) The depariment shall not require a copayment and a pro-

vider shall not collect a copayment in accordance with the exchu-
swons estabished m42 U S C 13960 and 42 C F R. 447.53

{6) [(3)] Unless excluded in subsection (4) or {5} of this section,
the depariment has determined that each Medicad recipient:

1. Should be able to pay a required copayment; and
2. Shall be responsible for a copayment.

{7} ((-S}i The department shall not increase its reimbursement
to a provider o offset an uncollected copayment from a recipient.

Section 3. Provisions for Collection of Copayments. {1) A pro-
vider shalt collect a copayment from a recipient in an amount and
for a service described in Section 2{1) and (2) of this administrative
regulation.

(2} A provider may collect the copayment at the time a service
is provided or at a later date.

(3) A provider shall not refuse fo provide a service ff a recipient
is unable to pay a required copayment. This provision shall not;

(a) Relieve a recipient of an obligation to pay a copayment; or

(b} Prevent a provider from attempling fo collect a copayment.

{4) If it is the routine business practice of a provider {o termi-
nate fulure services to an individual with uncollected debl, the pro-
vider may include uncollected copayments under this praclice.

(5} A provider shall give advanced notice to a recipient with
uncellected debt before services can be terminated,

(6) A provider shall not waive a copayment obligation as im-
posed by the depariment for a recipient

{7} A pharmacy provider or suppfier, including a pharmaceuti-
cal manufacturer as defined in 42 U.S.C. 1396R-8(k)(5), or a rep-
resentative, employee, independent contracior or agent of a phar-
maceutical manufacturer, shall not make a copayment for a recipi-
ent.

{8) A parent or guardian shall be responsible for a copayment
imposed on a dependent child under the age of twenty-one (21)

Section 4. Premiums for KCHIP Separate Insurance Program
Recipients. (1) The department shall require a family with children
parficipating in the KCHIP Separate Insurance Program to pay a
premium of twenty (20) doftars per family, per month.

(2)a) The family of a new KCHIP Separate Insurance Program
eligible shall be required to pay a premium beginning with the first
full month of benefits after the month of application.

{b} Benefits shall be effective with the date of application if the
premium specified in paragraph (a) of this subsection has been
paid.

{3) Retroactive elgibilty as described in 907 KAR 1:605, Sec-

- tion 2(3), shall not apply {o a recipient participating in the KCHIP

Separate Insurance Program.

{4){a) If a family fails fo make two (2) conseculive premium
payments, benefits shall be discontinued at the end of the first
benefit month for which the premium has not been paid. .

(b)1. A KCHIP Separate Insurance Program recipient shall be
eligible for reenroliment upon payment of the missed premium.

2. if twelve (12} months have elapsed since a missed premium,
a KCHIP Separate Insurance Program recipient shall not be re-
quired fo pay the missed premium before reenrolling.

Seclion 5. Premiums for Transitional Medical Assistance Re-
cipients. (1) The department shafl require a family receiving a sec-
ond six {6) months of TMA, whose monthly countable eamed in-
come Is greater than 100 percent of the federal poverty limit, to pay
a premium of thity (30) dollars per family, per month.

{2) if a TMA family fails to make two (2) consecutive premium
payments, benefits shall be discontinued at the end of the benefit
month for which the premium has not been paid unless the family
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has established fo the satisfaction of the department that good
cause existed for failure to pay the premivm on a timely basis
Good cause shall exist under the following circumstances:

(a) An mmediate family member ving in the home was instdu-
tienahzed or died during the payment month;

(b) The family was victim of a natural disaster including flood,
stom, earthquake, or serious fire;

{c) The caretaker relative was out of town for the payment
meonth, or

{d) The family moved and reported the move timely, but the
move resulted in*

1 A delay in receving the billing notice; or

2. Failure to receive the billing notice.

Section 6 Notices and Collection of Premiums (1) Premiums
shall be collected in the amounts and from the recipients described
in Sections 4 and 5 of this administrative regulation.

(2) The department shall give advance nolice of the*

{a} Premium amount; and

(b) Date the premium is due.

(3) To continue to receve benefits, a family shali‘pay a pre-
mium:

(a) In ful, and

(b) In advance.

{4) If a family pays the required premiums semiannually or
quarterty in advance, they shall receive a ten (10) percent discount.

Section 7. Cumulative Cost-sharing Maximum. (1) Cumulative
cost sharing for premium payments and copayments for a family
with children who receive benefits under Title XXI, 42 USC.
1397aa to 1397]j, shall be limited to five (5) percent of annual fam-
ily income.

{2) A monthly premium for a family who receives benefits un-
der 42 U.5.C. 1396r-6(b) shall not exceed three (3) percent of the
average gross monthly income less the average monthly costs of
child care necessary for the employment of the caretaker relative.

Section 8. Provisions for Recipients in Medicaid-Managed
Care. (1) If a copayment is imposed on a recipient receiving serv-
ices through a managed-care enlity operating in accordance with
807 KAR 1:705, ¢t shall be in accordance with the limitations and
provisions established in this administrative regulation.

(2) The premium provisions pursuant to Sections 4 and 5 of
this admunistrative regulation shall apply to a recipient receiving
services through a managed-care entity operating in accordance
with 907 KAR 1:705.

{3) A six (6} month guarantee of eligibility as described in 907
KAR 1:705, Section 3(6) shall not apply to a recipient required to
pay a premium pursuant o Seclion 4 of this admintstrative regula-
tion.

Section 9. Freedom of Choice. In accordance with 42 C.F.R.
431.51, a recipient may obtain services from any qualified provider
whao is willing to provide services to that particular recipient.

Section 10. Notice of Discontinuance, Hearings, and Appeal
Rights. (1) The department shall give notice of, and an cpportunity
to pay, past due premiums prior to discontinuance of benefits for
nonpayment of a premium.

(2}(a) If a family’s income has declined, the family shall submdt
documentation showing the decline in income.

{b) Following receipt of the documentation, the department
shall determine if the family is required to pay the premiums estab-
lished in Section 4 or 5 of this administrative regulation using the
new income level,

(c) If the family is required to pay the premium and the pre-
mium has not been paid, the benefits shall be discontinued in ac-

cordance with Section 4(4)(a) or 5(2) of this administrative regula-

tion.

(d) If the family is not required to pay the premium, benefits
shall be continued under an appropriate eligibility category.

(3) The department shall provide the recipient with an opporiu-,
nity for a hearing in accordance with 907 KAR 1:550 upon discon-
tinuing benefits for nonpayment of premiums.

{4) An appeal of a department decision regarding the Medicaid
eligibility of an individual shall be in accordance with 907 KAR
1 560.

JAMES W. HOLSINGER, Jr , M D, Secretary
MIKE BURNSIDE, Undersecretary
SHANNON TURNER, 3 D, Commissioner

APPROVED BY AGENCY' June 30, 2005

FILEDWITHLRC. July 1, 2005 at8am.

CONTACT PERSON: Jill Brown, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort Kentucky 40601, phone (502)
564-7905, fax (502) 564-7573

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Stuart Owen or Stephanie Brammer-Bames (564-
6204) ‘

{1) Provide a brnef summary of:

(a) What this administrative regulation does This administra-
tive regulation establishes the provisions relating to imposing and
collecting copayments and premiums from cerfain Medicad recipi-
ents

{b) The necessity of this administratsve regulation: This admin-
istrative regulation is necessary to establish copayments or other
similar charges for Medicad recipients. This administrative regula-
fion is also necessary to establish premiums for families with chil-
dren in the Kentucky Children’s Heatth Insurance Program.

{c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of KRS 205.6312(5) by establishing copayments or
similar charges to be paid by Medicaid recipients, their spouses, or
parents, under the provisions of Section 1916 of Title XIX of the
Federal Social Security Act, 42 U 5.C. sec. 13960. This adminis-
trative regulation conforms 1o the content of KRS 205 6485(1) by
establishing the premium contnbution per famiy of health insur-
ance coverage available under the Kentucky Children’s Health
Insurance Program.

{d) How this administrative regulation currently assists or will
assist in the effective admimistration of the statutes: This adminis-
trative regulation currently assists and will continue to assist in the
effective administration of the authorizing statutes by establishing
the provisions relating {o imposing and collecting copayments and
premiums from certain Medicaid recipients.

(2) ¥ this is an amendment to an existing administrative regu-
fation, provide a brief summary of.

{a) How the amendment will change this existing administrative
regulation: The amendment establishes the Department for Medi-
caid Services (DMS) copayment policies as follows: Medicaid
members, except for individuals in an optional eligibility group, shall
be required to pay 1 dollar for each generic drug or atypical anti-
psychotic drug that does not have a generic equivalent; 2 dollars
for each brand name drug that does not have a generic equivalent
and is available under the supplemental rebate program; 3 dollars
for each nonpreferred brand name drug dispensed by a dispensing
pharmacy. Medicaid members in an optional eligibilty group shall
be required to pay one 3 dollars for each generic drug or atypical
antipsychotic drug that does not have a generic equivalent;, 10
dollars for each brand name drug that does not have a generic
equivalent and is available under the supplemental rebate pro-
gram; 20 dollars for each nonpreferred brand name drug dis-
pensed by a dispensing phammacy. Additionally, all Medicaid mem-
bers shal be required to pay 2 dollars for each visit to a physician’s
office; 3 dollars for each oulpatient hospital service or visit to an
emergency room for a nonemergency service; and 50 dollars for
each admission to a hospital for Inpatient hospital services,
Copayment exclusions exist in accordance with 42 U.S.C. 13%0
and 42 C.F R 447.53.

@) The necessity of the amendment to this administralive
regulation: The amendment to this administrative regulation is
necessary to maintain the financial viability of the Department for
Medicaid Services.

(c} How the amendment conforms to the content of the
authorizing statutes: The amendment to this administrative regula-
tion conforms 1o the content of the authorizing statutes, including
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HB 267 of the 2005 Session of the GA, by establishing copay-
ments to be paid by Medicaid recipients, their spouses, or parents,
under the provisions of Section 1916 of Title XiX of the Federal
Social Secunty Act, 42 1.5 C. sec. 13960,

{d) How the amendment will assist in the effective administra-
tion of the statutes: The amendment to this admnistrative regula-
tion will assist in the effective administration of the authonzing
statules by establishing provisions relating to mposing and col
lecting copayments from certain Medicaid recipients.

(3) List the type and number of individuals, businesses, organ-
zations, or state and local government affected by this administra-
tive regulation: Medicadd recipients, outpatient pharmacy providers,
physicians, and hospitals will be affected by this admimistrative
regulation.

(4) Provide an assessmeni of how the above group or groups
will be impacted by either the implementation of this admnistrative
regulation, if new, or by the change if  is an amendment Prior to
the amendment, Medicaid recipients paid a 1 dollar copayment for
all prescriptions and 2 dollars for each general ophthalmological
service or each sewvice provided by an audiolegist, chiropractor,
dentist, heanng aid dealer, optician, or podiatrist The amendment
increases copayment amounts for some prescription drugs, de-
pending on the category and depending on whether an individual is
in an optional eligibdity group, and implements copayments desig-
nated services. DMS believes these policies will promote recipient
understanding of the cost of medical assistance and encourage
responsible utilization. Providers are expected to collect desig-
nated copayments from Medicaid recipients.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Inttially: The Department anticipates an expenddure reduc-
tion of $21.6 million {$15 millien in federal funds and $6 6 mullion in
state matching funds) for state fiscal year (SFY) 2006. The antici-
pated total savings breaks down for each category as follows' a
decrease of $10 million for prescription drugs; a decrease of $5
million for emergency room visits; a decrease of $3 million for phy-
sician offica visils; a decrease of $2.5 million for inpatient hospital
services; and a decrease of $1.1 milion for outpatient hospital
services.

{b) On a continuing basis;: DMS is unable at this tine to esti-
male the anticipated expenditure reductions on a continuing basss.

{6) What is the source of the funding to be used for the imple-
mentation and enforcement of this admintstrative regutation: Fed-
eral funds authonzed under the Sodial Security Act, Title XIX, and
matching funds of general fund appropriations and collections will
be used to fund the implementation and enforcement of this ad-
ministrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change ¥ it is an amendment: Neither an
increase in fees nor funding will be necessary to implement this
administrative regulabon. However, an increase in designated
copayment amounts is necessary to implement this administrative
regulation.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
administrative regulation neither establishes nor increases any
fees. However, this administrative regulation establishes provisions
relating to imposing and collecting copayments and premiums from
certain recipients.

{9) Tiering: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the administrative regulation
applies equally to all those individuals or entities regulated by it.
Disparate treatment of any person or entdy subject to this adminis-
trative regulation could raise questions of arbitrary action on the
part of the agency. The “equal protection” and “due process®
clauses of the Fourteenth Amendment of the U.5. Constitubon may
be implicated as well as Sections 2 and 3 of the Kentucky Consli-
tution.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statufe or regulation constituting the federal man-
date. Pursuant to 42 U.S.C. 1396a et. seq., the Commonweatth of

Kentucky has exercised the option to establish a Medicaid Pro-
gram for indigent Kentuckians. Having elected to offer Medicad
coverage, the state must comply with federal requirements con-
tained in 42 US C. 1396 el. seq. This adminisirative regulation
complies with federal statutesfregulations governing the Medicaid
Program and recipient cost sharing

2. State comphance standards. This administrative regulation com-
phes with KRS 205.6312(5) by establishing copaymenls or similar
charges to be pad by Medicaid recipients, ther spouses, or par-
ents, under the provisions of Section 1915 of Title XIX of the Fed-
eral Social Secumty Act, 42 U S C. sec. 13960 This administrative
regulation complies with KRS 205.6485(1) by establishing the
premium contribution per family of health insurance coverage
available under the Kentucky Children’s Health Insurance Program.

3 Minmum or unform standards contained m the federal
mandate. This admunistrative regulabion establishes copayments or
similar charges 1o be paid by Medicaid recipients, their spouses, or
parents, under the provisions of Sechon 1916 of Title XIX of the
Federal Social Security Act, 42 U S C. sec. 13960.

4 Will this administrative regulation impose stricler require-
ments, or additional or different responsibilies or requirements,
than those required by the federal mandate? This administrative
regulation does not impose stricter requirements, or additional or
different responsibilties or requirements, than those required by
the federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibifities or requirements. The
amendment to this administrative regulation is necessary to control
the rising costs of prescnption drugs and other services covered by
the Medicaid Program, thereby maintaining the financial viabilty of
the Department for Medicaid Services.

STATEMENT OF EMERGENCY
921 KAR 2:015E

This emergency administrative regulation is being promulgated
in accordance with KRS 13A.190(1}(a)2 and 3 to comply with
meeting a slale deadline and prevent a loss of state funds. The
purpose of this emergency administrative regulation is to imple-
ment the provisions of HB 267 of the 2005 GA. HB 267 increases
the State Supplementation payment to Personal Care Homes by
twenty (20) dollars per month per eligible resident for the personal
needs allowance and two (2) dollars per day per eligible resident
for a facilty payment increase. An ordinary administrafive regula-
tion woukd not allow the agency sufficient time to ensure the Per-
sonal Care Stale Supplementation payment increase became ef-
fective at the beginning of state fiscal year 2006. This emergency
administrative regulation, to be effective July 1, 2005, establishes
through HB 267 of the 2005 GA a State Supplementation payment
increase to Personal Care Homes by twenty {(20) dollars per month
per eligible resident for the personal needs allowance, and two (2}
dollars per day per eligible resident for a facility payment increase.
The emergency administrative regulation filed within the previous
nine (9) months increased standards for all State Supplementation
recipients by passing along the two and seven-tenths (2.7) percent
Suppkemental Securty Income Cost-of-Living Adjustment increase
for 2005. The previous emergency administrative regulation was
filed on December 30, 2004. This emergency administrative regu-
lation is not identical to the ordinary administrative regulation. This
emergency administrative regulation will be replaced by an ordi-
nary administrative regulation.

ERNIE FLETCHER, Governor
JAMES W. HOLSINGER JR., M.D., Secretary
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CABINET FOR HEALTH AND FAMILY SERVICES
Division of Policy Development
Department for Community Based Services
(Emergency Amendment)

921 KAR 2:015E. Supplemental programs for persons who
are aged, blind, or have a disability.

RELATES TO: KRS 209.020(4), 216.557{1), 216 750(2),
2166 010-2168 131, Chapter 514, 20 C.F.R 416.120, 416.212,
416 2095, 416 2096, 416.2099, 8 US C. 1621, 1641, 42 USC.
1381-1385_2005 Ky Acts ch 173 Part |, H 10 (4)

STATUTORY AUTHORITY: KRS 194A 050(1) {184B-050(3)],
205.245, 42 U.S C. 1382e-g, 2005 Ky_Acts ch. 173 Part | H 10 (4)

{~EO0-2004-726]

EFFECTIVE. June 21, 2005

NECESSITY, FUNCTION, AND CONFORMITY: KRS
94A 050! I[Em%—eﬁeshve-.mly—a—&wmmzad-tbe

1 reqmres the secrelary to
promulgate admlmslral:ve regulatlons necessary under applicable
state laws to protect, develop, and maintain the weifare, personal
dignaty, integrity, and sufficiency of the citizens of the common-
wealth and to operate the programs and fulfill the responsibilities of
the cabinet 42 U S C. 1382 authorizes the cabinet to administer a
state funded program of supplementation to all former recipients of
the Aid to the Aged, Biind and Disabled Program as of December
13, 1973 and who were disadvantaged by the implementation of
the Supplemental Secunfy Income Program. KRS 205 245 estab-
Iishes the mandatory supplementation program and the supple-
mentation to other needy persons who are aged, blind, or have a
disabilty. In addition, any slate that makes supplementary pay-
ments on or after June 30, 1977, and does not have a pass-along
agreement with the U.S. Department of Health and Human Serv-
ices Commussioner in effect, shall be determined by the commis-
sioner to be ineligible for payments under Title XIX of the Social
Security Act in accordance with 20 C.F.R. 416.2099. [n_addition
2005 Ky. Acts ch 173 Part |, H. 10.{4) requires the cabinet to in-
crease State Supplementation payments to personal care homes
by twenty (20} dollars per month per eligible resident for the per-
sonal needs allowance and two (2) dollars_per day per eligible

resident for a facility payment increase. This administrative regula-

tion establishes the provisions of the supplementation program.

Section §. Definitions. {1} "Adud to the Aged, Blind and Disabled
Program” means the former state funded program for an indvidual
who was aged, blind or had a disabilty.

{2) "Adul{” is defined by KRS 209.020(4).

{3) "Department” means the Department for Community Based
Services or it3 designee.

{4) "Elider Shelter Network™ means a temporary shelter for a
victim of elder abuse.

{5} "Fulltime living arrangement” means a residential living
status that is seven (7) days a week, not part time,

{6) "Qualified alien™ means an alien who, at the time the person
applies for, receives, or attempts to receive state supplementation,
meets the U.S. citizenship requirements of 921 KAR 2:006.

(7) "Specialized personal care home" means a licensed per-
sonal care home that receives funding from the Department for
Mental Health and Mental Retardation Services to employ a mental
health professional who has specialized training in the care of a
resikfent with mental iliness or mental retardation,

(8) "Suppliemental secunty income” or "SSI” means a monthly
cash payment made pursuant to 42 U.S5.C. 1381 to 1383f to the
aged, blind, or disabled.

Seclion 2. Mandatory State Supplementation. (1) A recipient
for mandatory state supplementation shall include a former Aid fo
the Aged, Blind and Disabled Program recipient who became ineli-
gible for $8I due to income but whose special needs entitled the
recipient to an Aid to the Aged, Blind and Disabled Program pay-
ment as of December 1973.

(2} A mandatory state supplementation recipien! shall be sub-

ject to the same payment requirements as specified in Section 4 of
this administrative regulation

(3) A mandatory slate supplementation payment shall be equal
to the difference between:

(a) The Aid to the Aged, Blind and Disabled Program payment
for the month of December 1973, and

(b)1. The total of the SSI payment; or

2. The total of the SSI payment and other income for the cur-
rent month.

(4) A mandatory payment shall discontinue when.

(a) The needs of the recipient as recognized in December
1973 have decreased, or

{b) income has increased to the December 1973 level.

{5) The mandatory payment shall not be increased unless:

(a) Income as recognized in December 1973 decreases;

{b) The SSi payment is reduced bul the recipient's circum-
stances are unchanged, or

(c) The standard of need as specified in Section 8 of this ad-
ministrative regulation for a class of recipients is increased.

(6) if a husband and wife are living together, an income change
afler September 1974 shall not result in an increased mandatory
payment unless total income of the couple is less than December
1973 total income

Section 3. Optional State Supplementation Program. {1) Ex-
cept as established in Sections 6, 7, and 8 of this administrative
regulation, optional state supplementation shall be avairlable to a
person who meets technical requirements and resource mitations
of the medically needy program for a person who is aged, blind, or
has a disability in accordance with-

(a) 907 KAR 1:011, Sections 1(4), 5(5), (6}, (7). (13), 10, and
11;

{b) 907 KAR 1:640, Sections 1(1), (6), (7), (10), 3(4),

{c) 907 KAR 1-645;

(d) 907 KAR 1:650, Section 1(6); and

(e) 907 KAR 1 660, Sections 1(1), (5). 2(1). (2), {3). and {4).

(2) A person shall apply or reapply for the state supplementa-
tion program in accordance with 921 KAR 2.035 and shall be re-
quired to:

(a) Fumish a Social Security number; or

(b) Apply for a Social Security number, if a Social Security
number has nol been issved.

(3) If potential eligibility exists for §SI, an application for SSI
shall be mandatory.

{4) The effective date for state supplementation program ap-
proval shall be in accordance with 921 KAR 2.050.

Section 4. Optional State Supplementation Payment (1) An
optionat supplementation payment shall be issued in accordance
with 921 KAR 2:050 for an eligible individual who:

(a) Requires a ful-time fiving arrangement;

(b) Has insufficient income 1o meet the payment standards
specified in Section 8 of this administrative regulation; and

(c)1. Resides in a personal care home and is sixteen (16)
years of age or older in accordance with 902 KAR 20:036, Section
3(3Ka);

2. Resides in a family care home and Is at least eighteen {18}
years of age in accordance with 902 KAR 20:041, Section 3(14); or

3. Receives caretaker services and is at least eighteen (18}
years of age.

(2) A full-time fiving arrangement shall include:

(a) Residence in a personal care home that:

1. Meets the requirements and provides services established in
902 KAR 20:036; and

2. Is licensed under KRS 216B.010 to 216B.131;

(b) Residence in a family care home that

1. Meets the requirements and provides services established in
902 KAR 20:041; and

2_Js licensed under KRS 216B.01010 216B.131; or

(¢} A situation in which a caretaker is required to be hired to
provide care other than room and board.

{3) A guardian or olher payee who receives a state supple-
mentation check for a state supplementation recipient shall:

{3) Return the check to the Kentucky State Treasurer, the
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month after the month of.

1. Discharge to a

a Nursing facilty, unless the admission is for temporary medi-
¢al care as specified in Section 9 of this administrative regulation,
or

b. Residence; or

2. Death of the state supplementation recipient, and

{b) Notify a local county department office within five (5) work-
ing days of the death or discharge of the state supplementation
recipient.

{(4) Failure to comply with subsection (3)(a) of this section may
result in prosecution in accordance with KRS Chapter 514.

{5) If there is no guardian or other payee, a personal care or
family care home that receives a state supplementation check for a
state supplementation recipient shall:

{a) Return the check lo the Kentucky Stale Treasurer, the
month after the month of.

1. Discharge to a:

a. Nursing facility, unless the admission is for temporary medi-
cal care as specified in Section 3 of this administrative regulation;

b. Another personal care or family care home; or

¢. Residence; or

2, Death of the state supplementation recipient; and

(b) Notify a local county department within five (5) working
days of the:

1. Death, or discharge of the state supplementation recipient,
or

2. Voluntary relinquishment of a license to the Office of In-
spector General.

(6) If a personal care or famdy care home receives a state
supplementation check after voluntary relinguishment of a license,
as specified in subsection (5}{b)2 of this Section, the personal care
or family care home shall return the check to the Kentucky State
Treasurer.

{7) Failure lo comply with subsections (5)(a) or (6) of this Sec-
tion may result in prosecution

Section 5. Eligibilty for Caretaker Services. {1} A service by a
caretaker shall be made to enable an adult to:

{a) Remain safely and adequately:

1. Al home;

2. In another family setting; or

3. In a room and board situation; and

{b) Prevent institutionalization.

{2) A service by a caretaker shail be made at regular intervals
by:

(a) A live-in attendant; or

{b) One (1) or more persons hired to come fo the home.

(3) Elgibility for caretaker supplementation shall be verified
annually by the cabinet with the caretaker to establish how:

{a) Often the service is provided;

(b} The service prevents instifutionalization; and

(c) Payment is made for the service.

(4) A supplemental payment shall not be made fo or on behalf
of an ctherwise eligible individual if the:

(a) Client is taken daily or periodically to the home of the care-
taker; or

(b) Caretaker service is provided by the following persons liv-
ing with the applicant:

1. The spouse;

2. Parent of an adutt or minor chikd who has a disabilty; or

3 Adult child of a parent who is aged, blind or has a disability.

Section 6. Resource Consideration. (1) Except as stated in
subsection (2} of this Section, countable resources shall be deter-
mined according to policies for the medically needy in accordance
with:

{a) 907 KAR 1:640, Sections 1(1), (6), {7), (10), and 3(4);

' (b} 907 KAR 1:645,

{c) 907 KAR 1:650, Section 1{5); and

{d) 907 KAR 1:660, Sections 1(1), (5), 2(1), (2), (3). and (4).

{2) An individual or couple shall not be eligible if countable
resources exceed the limit of:

{a) $2000 for individual; or

{b) $3000 for couple.

Section 7. Income Considerations (1) Except as noted in sub-
sections (2) through (8) of this Section, income and earned income
deductions shall be considered according to the policy for the
medicalty needy in accordance with:

(a) 907 KAR 1 640, Sections 1(1), (6). (7). (10). and 3(4),

{b} 907 KAR 1.645;

(c) 907 KAR 1:650, Section 1{8), and

(d) 907 KAR 1:660, Sections 1(1), (5), 2(1), {2), (3), and {4).

{2) The opfional suppliementation payment shall be determined
by:

{a) Adding

1. Total countable income of the applicant or recipient, or ap-
plicant or recipient and spouse; and

2. A payment made to a third party on behalf of an applicant or
recipient, and

(b} Subtracting the total of paragraph {a)1 and 2 of this sub-
section from the standard of need in Section 8 of this admnistra-
tive regulation.

(3) Income of an ineligible spouse shall be

{a) Adjusted by deducting sixty-five (65) dollars and one-haif
{142} of the remainder from the monthly eamings; and

{b) Conserved in the amount of one-half (12} of the $5! stan-
dard for an individual for:

1. Himself, and

2. Each minor dependent chitd.

{4) Income of an eligible indidual shall not be conserved for
the needs of the ineligible spouse or minor dependent child.

(5) Income of a child shall be considered if conserving for the
needs of the minor dependent child so the amount conserved does
not exceed the allowable amount.

{6) The eamings of the eligible individual and ineligible spouse
shall be combined pror to the application of the eamnings disregard
of sudy-five {65) dollars and one-half (1/2) of the remainder.

(7} If treating a husband and wife who reside in the same per-
sonal care or family care home as living apart prevents them from
receiving state supplementation, the husband and wife may be
considered to be living with each other.

(8) The SSI twenty (20) doliars general exclusion shall not be
an allowable deduction from income.

(9)(a) For a resident in the Elder Shelter Network Program,
income and resources of the spouse shall be disregarded for the
month of separation.

(b) A third-party payment on behalf of an applicant of recipient
made by the Eider Shelter Network Program shall be disregarded
for ninety (90) days from the date of admission.

Section 8. Standard of Need. (1) To the extent funds are avail
able, the standard shall be based on the living arrangement of an
eligibility determination as follows:

{a) A resident of a personal care home made on or after July 1,
2005, $1,069 [January1,2005,$1.018];

(b) A resident of a family care home made on or after January
1, 2005, $751; or

{c} Caretaker:

1. A single individual, or an eligible individual with an ineligible
spouse who is not aged, blind, or has a disability made on or after
January 1, 2005, $641;

2. An eligible couple, both aged, blind, or have a disabilty and
one (1) requiring care made on or after January 1, 2005, $938; or

3. An eligible couple, both aged, blind or have a disability and
both requiring care made on or afler January 1, 2005, $984.

(2)(a) In a couple case, if both are eligible, the couple’s income
shall be combined prior to comparison with the standard of need.

(b) One-half (1/2) of the deficit shall be payable to each.

(3) A personal care [orfamily-care] home shall accept as full
payment for cost of care the amount of the standard, based on the
living arrangement, minus a sbdy (60} [forty-{40)] dollars personal
needs allowance that shall be retained by the client.

{4) A family care home shall accept as full payment for cost of
care the amount of the standard, based on the living amangement,
minus a forty (40) dottars personal needs allowance that shall be

retained by the client.
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{5) The requirements for subsections (1}{a) and (3} of this sec-

tion shatl be effective July 1, 2005

Sechion 9. Temporary Stay in a Medical Facilty. (1) An S$SI
recipient who receives optional or mandatory state supplementa-
tion shall have continuation of state suppfementation benefils with-
out interruption for the first three (3) full months of medical care in
a health care facility ff the:

(a) SSI recipient meets eligibility for medical confinement es-
tablished by 20 C.F.R. 416.212;

{b} Social Secunty Administration notifies the depariment that
the admission shall be temporary, and

{c) Purpose shall be to mantain the recipient's home or other
living arrangement during a femporary admission fo a health care
facility,

{2) A non-SSI recipient who receives mandatory or optional
state supplementation shall have continuation of state supple-
mentation benefits without interruption for the first three (3) full
months of medicat care in a health care facility if

{a) The non-SSI recipient meets the requirements of subsec-
tion (1){(c) of this section,

(b) A physician certifies, in writing, that the non-SSI recipient is
not likely to be confined for longer than ninety (S0) full consecutive
days,; and

{c) A guardian or other payee, personal care home, or family
care home, receiving a state supplementation check for the state
supplementation recipient, provides a local county department
office with:

1. Notification of the temporary admission; and

2. The physician stalement specified in paragraph {b) of this
subsection.

(3) A lemporary admission shall be limited to the following
heatth care facilties:

(a) Hospital,

(b) Psychiatric hospital, or

(c} Nursing facilty.

(4) if a state supplementation recipient is discharged in the
month following the last month of continued benefits, the temporary
absence shall continue through the date of discharge.

Section 10. Citizenship requirements. An applicant or recipient
shall be a:

{1) Ciizen of the United States; or

(2) Qualfied alien.

Section 11. Requirement for Residency. An applicant or recipi-
ent shall reside in Kentucky.

Section 12, Persons with Mental lliness or Mental Retardation
Supplement. {1} A personal care home:

{a) May qualify, to the exient funds are available, for a quar-
terly supplement payment of fifty (50} cents per diem:

1. For a stale supplementation recipient in the personal care
home's care; and

2. As of the first calendar day of a qualifying month;

{b) Shall not be eligible for a payment for a Type A Citation that
is not corrected; and

(c) Shall meet the following certification criteria for eligibility to
participate in the Mental liiness or Mental Retardation Supplement
Program:

1. Be ticensed in accordance with KRS 2168010 to 216B.131;

2. Care for a thity-five {(35) percent mental fllness or mental
retardation population in all of its occupied ficensed personal care
home beds who have a:

a. Primary or secondary diagnosis of mental retardation in-
cluding mild or moderate, or other ranges of retardation whose
needs can be met in 2 personat care home;

b. Primary or secondary diagnosis of mental illness excluding
organic brain syndrome, senility, chronic brain syndrome, Alz-
heimer's, and similar diagnoses; of

¢. Medical history that includes a previous hospitalization in a
psychiatric facility, regardless of present diagnosis;

3. Have a Jicensed nurse or an individual who has received
and successfully completed certified medication technician training

on duly for at least four (4) hours durng the first or second shift
each day;

4. Not decrease staffing hours of the licensed nurse or individ-
ual who has successfully completed certified medication technician
traming in effect prior to July 1980, as a result of this mirimum
requirement;

5. Be verified by the Office of Inspector General in accordance
with Section 14(2) through (4) of this administrative regulation; and

6. File an "Application for Mental lliness or Mental Retardation
Supplement Program Benefits® with the depariment by the tenth
working day of the first month of the calendar quarter to be eligible
for payment in that quarter;

a. Quarters shall begin in January, April, July and October,

b. Unless mental iliness or mental retardation supplement eli-
gibility is discontinued, a new application for the purpose of pro-
gram certification shali not be required.

(2) A personal care home shall provide the department with its
tax identfication number and address as part of the application
process.

(3) The department shall mail a "Notice of Decision to Personal
Care Home" to a personal care home following:

{a) Receipt of venfication from the Office of Inspector General
as specified in Section 14(6) of this administrative regulation; and

{b) Approval or denial of an application.

(4) A personal cate home shall.

(a) Provide the department with a "Monthly Report Form™ that:

1. Lists every resident of the personal care home who was a
resident on the {irst day of the month;

2. Lists the resident's Social Securdy number; and

J. Annotates the form, in order fo maintain confidentiality, as
follows with a:

a. Star indicaing a resident has a mental iliness or mental
retardation diagnosis;

b. Check mark indicating a resident receives stale supple-
mentation; and

c. Star and a check mark indicating the resident has a mental
illness or mental retardation diagnosis and is a recipient of state
supplementation; and

(b) Mail the "Monthly Report Form" o the department post-
marked by the fifth working day of the month.

{5) The monthly report shall be used by the depardment for:

(a) Verification as specified in subsection {4)(a) of this Section;

(b) Payment; and

{¢) Audit purposes.

(6)(a) A persenal care home shall notify the depariment within
ten (10) working days if ts mental illness or mental retardation
percentage goes below thirty-five (35) percent for all personal care
residents.

(b} A personal care home may be randomly audited by the
department to venfy percentages and payment accuracy.

Section 13. Mental lliness or Mental Relardation Basic Train-
ing (1)(a) A personal care home's licensed nurse, or individual
who has successfully completed cerlified medication technician
training shall attend the mental illness or mental retardation basic
training workshop provided through the Depariment for Mentat
Health and Mental Retardation Services.

{b) Cther staff may attend the basic training workshop in order
to assure the personal care home always has at least one (1) certi-
fied staff employed for certification purposes.

(2) The mental fllness or mental retardation basic training shall
be provided through a one (1) day workshop. The following topics
shall be covered:

(a) Importance of proper medication administration;

{b) Side effects and adverse medication reactions with special
attention to psychotropics;

(c) Signs and symptoms of an acute onsel of a psychiatric
episode;

(d) Characteristics of each major diagnosis, for example, para-
noia, schizophrenia, bipolar disorder, or menial relardation;

(e} Guidance in the area of supervision versus patient rights for
the population with a diagnosis of mental iliness or mental refarda-
tion; and

(f) Instruction in providing a necessary aclivity 1o meet the
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needs of a resident who has a diagnosis of mental illness or mental
retardation,

(3) Inttial basic training shall:

(a) include the licensed nurse or the individual who has suc-
cessfully completed certified medication technician training and
may inctude the owner or operator; and

(b} Be in the quarter during which the “"Application for Mental
liness or Mental Retardation Supplement Program Benefits® is
filed with the depariment.

{4) To assure that a staff member who has received basic
training is always employed at the personal care home, a max:-
mum of five (5) may be trained during a year.

(a) If staff turnover results in the loss of the licensed nurse or
indwvidual who has successfully completed certified medication
techmcian training and five (5} staff have been {rained, the per-
sonal care home shall request in writing o the department an ex-
emption of the five (5) staff maximum, in order to train another staff
member.

(b) A personal care home shall have on staff a licensed nurse
or individual who:

1. Has successfully completed cerlified medication technician
traning; and

2 a. Has received mental illness or mental retardation basic
training; or

b Is enrolled in the next scheduled mental diness or mental
retardation basic training workshop at the closest location.

(5) The Department for Mental Health and Mental Retardation
Services may provide advanced level training for a personal care
home. |

(a) Advanced level training shall be provided through a one (1)
day workshop

(b) Each advanced level workshop shall consist of two (2)
three (3) hour sessions per day.

(c) Each three (3) hour session shall cover a topic appropnate
for stafl who work with a resident who has a diagnosis of mental
iilness or mental retardation.

(d) Attendance of an advanced level training workshop shall be
optional,

(6) The Department for Mental Health and Mental Retardation
Services shall provide within five (5) working days a:

(a) Certificate to dwect care staff who complete the workshop;
and .

(b} Listing to the department of staff who completed the train-
ing workshop.

{7) Unless staff tumover occurs as specified in subsection
{4)(a) of this Section, the department shall pay twenty-five (25)
dollars to a personal care home:

(a) Who has applied for the Persons with Mental lilness or
Mental Retardation Supplement Program; and '

{b) For each staff member receiving basic or advanced level
training up to the maximum of five (5) staff per year.

(8) Attendance of the basic training workshop shall be opticnal
for a specialized personal care home.

Section 14. Persons with Mental lliness or Mental Retardation
Supplement Program Certification. (1} The Office of the Inspector
General shall visit a personal care home to certify efigibility to par-
ticipate in the Persons with Mental liiness or Mental Retardation
Supplement Program.

(a) The personal care home's initial Persons with Mental lliness
or Mental Retardation Supplement Program Certification Survey:

1. May be separate from an inspection in accordance with KRS
216.530; and

2. Shall be in effect until the next licensure survey that may be
greater than or fess than twelve (12) months. -

{b} A personal care home's Persons with Mental liiness or
Menta! Retardation Supplement Program Certification Survey afier
the iniial survey may be completed during the ficensure survey as
specified in paragraph (a)2 of this subsection.

{c) The department shall notify the Office of Inspector General
that the personal care home is ready for an inspection for eligibilty.

{2) During the eligibility inspection, the Office of Inspector
General shall:

(a) Observe and interview residents and staff; and

{b) Review records to assure the following criteria 15 met:

1. Except for a specialized personal care home, certification is
on file at the personal care home to venfy staffs attendance of
basic training, as specified 1n Section 13(1) through (4) of this ad-
ministrative regulation,

2. The personal care home:

a Has certified staff traning alt other direct care staff through
in-service training or orientation regarding the information obtained
at the mental illness or mental retardation basic traming workshop;
and

b Maintains documentation of attendance at the in-service
training for all direct care staff,

3. Medication admunistration meets licensure requirements and
a licensed nurse or individual who has successfully completed
certified medication technician training.

a Demonstrates a knowledge of psychotropic drug side af-
fects; and

b. Is on duty as specified in Section 12(1){(c)3 of this adminis-
trative regulation, and

4. An activily is being regularly provided that meets the needs
of a resident.

a. if a resident does not attend a group activity, an activity shall
also be designed to meet the needs of the individual resident, for
example, reading or other activity that may be provided on an indi-
vidual basis. .

b. An individualized care plan shall not be required for the crite-
ria in clause a of this subparagraph.

(3) The Office of Inspector General shall review the personal
care home copy of the training cerlificatton prior to performing a
record review during the Persons with Mental Hliness or Mental
Retardation Supplement Program Certification Survey process.

(4) M thirty-five {35) percent mental illness or mental retardation
population, as specified in Section 12(1){c)2 of this administrative
regulation, is met on the day of the vist, a personal care home
shall be deemed to have an ongoing qualifying percentage effec-
tive with month of request for ceriification as specified in subsec-
tion {1)(c}) of this section.

{5) if the mental iiness or mental retardation population goes
below thirty-five (35) percent of all occupied personal care beds in
the facidy, the personal care home shall notfy the department as
specified in Section 12(6)(a) of this administrative regulation.

(6) The Office of Inspector General shall provide the depart-
ment with a completed “Person with Mental lliness or Mental Re-
tardation Supplement Program Certification Survey” within fifteen
(15) working days of an:

(a) Initial survey; or

(b} Inspection in accordance with KRS 216.530.

(7) The Office of Inspeclor General shall provide a copy of a
Type A Citation issued to a perscnal care home to the department:

{a) Monthly; and

{b) By the fifth working day of each month for the prior month.

(8) The personal care home shall receive a reduced payment
for the number of days the Type A Citation occurred on the first
administratively feasible quarter following notfication by the Office
of Inspector General, established in 921 KAR 2:050.

(9) If a criteria for certification is not met, the department shall
mail a "Notice of Decision to Personal Care Home" to a personal
care home following receipt of the survey by the Office of Inspector
General as specified in subsection (6) of this section.

(10) The personal care home shall provide the department wilh
the requested information on the "Notice of Decision to Personal
Care Home™:

(a) Relevant to unmet cerfication critesia specified on the
"Persons with Mental llness or Mental Relardation Supplement
Program Certification Survey”™; and

(b) Within ten (10) working days afler the "Notice of Decision lo
Personal Care Home" is mailed.

(11) ¥ a personal care home fails to provide the depariment
with the requested information specified in subsection (10) of this
section, assistance shall be discontinued or decreased, pursuant to
921 KAR 2:046.

(12) If a personal care home is discontinued from the Mental
liness or Mental Retardation Supplement Program, the personat
care home may reapply for cerlification, as specified in Seclion
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12(1)(c)6 of this administrative regulaticn, for the next following
quarter,

Section 15. Hearings and Appeals. An applicant or recipient of
benefits under a program described in this admunistrative regula-
tion who is dissatisfied with an action or inaction on the part of the
cabinet shall have the nght to a hearing under 921 KAR 2:055.

Section 16. Incorporation by Reference. (1) The following ma-
tenal is incorporated by reference:

{a) "Notice of Decision to Personal Care Home, edition 1/057;

(b) "Monthly Report Form, ediion 1/05%;

(¢) "Application for Mental iliness or Mental Retardation Sup-
plement Program Benefits, edition 1/057; and

(d) "Persons with Mental lilness or Mental Retardation Sup-
plement Program Certification Survey, edion 1/65".

{2) This matenal may be inspected, copied, or oblained, sub-
ject to applicable copyright law, at the Cabinet for Health and Fam-
ity Services, 275 East Main Streel, Frankforl, Kenlucky 40621,
Monday through Friday, 8 am 1o 4.30 p.m,

MIKE ROBINSON, Commissioner
MIKE BURNSIDE, Undersecretary
JAMES W. HOLSINGER, JR., M D., Secretary

APPROVED BY AGENCY: June 7, 2005

FILED WITH LRC: June 21, 2005 at4 pm.

CONTACT PERSON: Jill Brown, Office of Legal Services, 275
East Main Street SW-B, Frankfort, Kentucky 40621, phone (502)
564-7905, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Shirley Eidndge

(1) Provide a brief summary of

{a) What this administrative regulation does: This administra-
tive regulation estabhshes a program for supplemental payments to
persons requiring care in a personal care or family care home or
receiving caretaker services in accordance with KRS 205.245

(b) The necessity of this administrative regulation: This admin-
istrative regulation is needed to eslablish condifions and require-
ments regarding the State Supplementation Program and the Per-
sons with Mental lliness or Mental Retardation Supplement.

(c) How this administrative regulation conforms to the content
of the authonzing statutes: This administrative regulation conforms
to KRS 205.245 by complying with an agreement with the Depart-
ment of Health and Human Services to pass along any Supple-
mental Security Income benefit increases to State Supplementa-
tion recipients. This administrative regulation conforms to KRS
194A.050(1) which requires the secretary to adopt administrative
regulations necessary under apphicable state laws to operate pro-
grams and fulfill responsibilities vested in the cabinel. i

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes eligibility requirements and payment
standards for the State Supplementation Program for personal
care, family care and caretaker services.

(2) ¥ this is an amendment to an existing administrative regu-
lation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This administrative regulation increases State Supple-
mentation payments to Personal Care Homes by $20 per month
per eligible resident for the personal needs allowance and $2 per
day per eligible resident for a facility payment increase.

(b} The necessity of the amendment to this administrative
regulation: This administrative regulation is necessary due to pas-
sage of 2005 GA HB 267. HB 267, AN ACT relating to appropria-
tions and revenue measures providing financing for the operations,
maintenance, supporf, and functioning of the government of the
Commonwealth of Kentucky and its various officers, cabinets, de-
partments, boards, commissions, institutions, subdmsions, agen-
cies, and other state-supported activities, increases Slate Supple-
mentation payments to Personal Care Homes by $20 per month
per efigible resident for the personal needs allowance and $2 per
day per efigible resident for a facilty payment increase.

(¢) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to KRS
184A.050(1) by complying with the mandated increase to Personal
Care Homes in 2005 GA HB 267.

{d) How the amendment will assist in the effective administra-
tion of the statutes: This amendment In accordance with KRS
194A 050(1) implements the mandated Stale Supplementation
payment increase of 2005 GA HB 267 to Personai Care Homes.

(3) List the type and number of indwviduals, businesses, organi-
zations, or state and local governments affected by this administra-
five regulation’ As of March 2005, there were approximately 3,347
personal care recipients of State Supplementation benefits. There
were approximalely 84 freestanding perscnal care homes and 118
personal care beds in long tenn care facilities.

{4) Provide an assessment of how the above group or groups
will be impacted by either the implementation of this administrative
regulation, if new, or by the change f it is an amendment: The
State Supplementation payment to a Personal Care Home 1Is
$1,099 minus the personal care allowance of $60 to the State
Supplementation recipient.

(5) Provide an estunate of how much it will cost to implement
this administrative regulation:

(a) Initially: $3,218,120

{b) On a continuing basis: $3,218,120

{6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Gen-
eral Funds or Agency Funds.

({7} Provide an assessment of whether an increase in fees or
fundng will be necessary to implement this admunistrative regula-
tion, if new, or by the change if it is an amendment. The appropri-
ated total of $3.3 million additional dollars in HB 267 is based upon
a fee for a Child Abuse and Neglect {CAN) check in accordance
with KRS 17.165. This and surplus in the State Supplementation
Program will offset the $20 per month per eligible resident for the
personal needs allowance and $2 per day per ehgible resident for a
facilly payment increase. There are no fees in this administrative
regulation.

(8) State whether or nol this admunistrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
administrative regulation does not estabhish any fees.

(9) TIERING: Is tiering applied? Tienng is applied since pas-
sage of 2005 GA HB 267 increased Stale Supplementation pay-
ments to only Personal Care Homes and did not extend to Fanuly
Care Homes or individuals in a caretaker situation.

FEDERAL MANDATE ANALY SIS COMPARISON

1. Federal stalute or regulation constituting the federal man-
date. 20 C.F.R. 416.2005 and 20 C.F R. 416.2096."

2. State comphance standards. KRS 194A.050(1), 205.245.

3. Minimum or uniform standards contained in the federal
mandate. 20 C.F.R. 416.2095 and 20 C.F.R. 416.2096,

4. Will this administrative regulation impose stricter require-
ments, or adddional or different responsibiities or requirements,
than those required by the federal mandate. No

5. Justification for the imposition of the sincter standards, or
additional or diffarent responsibilities or requirements. None
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" ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
IJC = Interim Joint Committee

OFFICE OF THE ATTORNEY GENERAL
Cansumer Protection Division
{As Amended at ARRS, July 12, 2005)

40 KAR 2:350. Debt Adjusters.
RELATES TO- KRS 380010, 380030, 380.040, 380.050

380.990 [2005-Ky-Acts-ch-—38sees—12-3-46and 6]
STATUTORY AUTHORITY: KRS 3180.040{5), 380.050 [2005

]

NECESSITY, FUNCTION AND CONFORMITY: KRS_380.050
[2005-Ky—Acts—ch—38,—+se6—3] requires the Attomey General to
promulgate admnistrative regulations necessary {o camy oul the
provisions of KRS Chapter 380, refating to debt adjustng. KRS

380.040{5) [2005-Ky—Acts-ch—38-sec—2(5)] requires a person n to
file a registration form developed by the Attorney General. This

administrative regulation establishes the registration and renewal
process and incorporates by reference the forms to be ulifized by
persons subject to registration.

Section 1. Definitions (1) "Dwision”™ means the Office of the
Attorney General, Consumer Protection Division,

(2) "Registrant” means a person filing the registration form
required by KRS _380.040(5) [2005-Ky—Asts-ch—38,sec—2(5)] and
this administrative regulation.

(3) "Registration form™ means the "Commonwealth of Kentucky
Debt Adjuster Registration Statement”.

Section 2 Registration. (1) The initial registration, or a renewal
of registration, for a person engaging in debt adjusting pursuant to
KRS Chapter 380[;} shall be made on the "Commonwealth of
Kentucky Debt Adjuster Registration Slatement”. Each person
engaging in debt adjusting shall register by:

(a) Completing the information required by the registration form
and submitting;

1. The required information identfying the registrant's business
structure including;

a. Articles of incorporation or organization;

b.E] Partnership or joint venture agreements; and

c.[;] Evidence of registration or qualification to do business in
the Commonwealth of Kentucky;

2] A copy of thei insurance polncy- and

M dd# .. A } | aa aard 3-3-C C
] Sample conlrad oI reg-

istrant's services;[-]

{b} Filing the original of the registration fom and accompany-
ing documentation with the Office of the Attomey General, Con-
sumer Protection Division, 1024 Capital Center Drive, Suite 200,
Frankfort, Kentucky 40601; and

(¢) Paying the fee required by KRS 380.040(5) [2006-Ky—Acls

—38,-606< ].
{2) Registration shall be valid for one (1) year from the date of
approval of registration by the division, and may be renewed annu-

+ ally by making the required filing and paying the renewal fee.

(3) Deadline for filing.

(a) The initial registration form and fee shall be filed with the
division prior to the date the registrant will engage in debt adjusting
pursuant fo KRS Chapter 380.

(b) The renewal registration form and fee shall be filed with the
division at least four {4} weeks prior to the expiration of the regis-
tration.

(c) The registration form shall be considered filed as of the
date itis:

1. Delivered to the Division; or

2. Deposited in the mail or with a commercial postal service on

or before the due date, as indicated by the postmark applied by the
U S. Postal Service or official mark applied by a commercial postal
service. The mark made by a privately-held postage meter shall not
be considered in determining the date of filing

5))(a) If the Division determines thal the registration forn or
the materials submitted with the registration form do not contain ali
information required by KRS Chapter 380 or this administrative
regulation, the division shatl notify the registrant in writing, specify-
ing the information that was not completed in the registration form.

(b) The registration shall not be effective [or-appreved] until an
amended registration form is filed wath the division that contamns zll
information required by KRS Chapter 380 and this administrative
regulation.

{c) The division shall provide a wntten confimation of [ap-

provalef] registration.

Section 3 A person shall not engage in debt adjusting pnor to
the timely filng of a complete and accurate registration which has

been confimmed [approved] by the dwision pursuant to Section
2({4){c) of this administrative requlation

Section 4. Annual Audit. (1) The annual audit required by KRS
380.040(6) [2005-Ky-—-Acts-ch—38—cas—2(6)] shall include an audit
of;

{a) The registrant’s financial statements and records;

(b) The trust accounts required by KRS 380.040{1)(h) [2605
Ky-Actsch-38sec2{(1)b)];

{c) The registrant's compliance with the requirements of KRS
Chapter 380; and

(d) The registran{'s compliance with the requirements of this
administeative regulation.

(2) The Commonwealth of Kenfucky Debl Adjuster Aadit
Checklist, Form DA-2 [{4/2005)], shall be used for purposes of the
annual audit and filed with the results of the annual audit.

(3) The results of the audit and the auditor's opinion filed with
the dvision shall be accompanied by a cedlification from each indi-
vidua! auditor joining in the opinion. The certification shall include:

{a) The auditor is an independent, third-party certified public
accountant;

{b) The states in which the auditor is licensed as a certified
public accountant; and

(c) The identification number for each hcense.

(4) The resuifs of the audit and the auditor's epinion, and the
certification by each auditor, shall be filed with each renewal regis-
tration farm, and shall be no older than twelve (12) months prior to
the date of filing of the renewal registration form.

Section 5. The trust accounts required by KRS _380.040{1)(b}
] shall be maintained in a feder-

ally |n5ured fi nanaal instnuuon

Section 6. (1) A person engaged in debt adjusting shall notify
the division within five (5) business days of any change in, or can-
cellation of, or receipt of notice of cancellation of, the insurance

coverage required by KRS 380.040{7) [2005-Ky--Acts-ch—38,6e6-

2(A].
(2) Exoept as requtred by subsection {1} of this section [6(}
], within thicty (30) days of any ma-
terial change in the information provided on or submitted with the
registration form, a registrant shall notify the division of each [such]
change and submit an updated registration form. The annual re-
newal date for the registrant shall nol be affected by the filing re-
quired by this seclion.
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Section 7. Incorporation by Reference. (1} The following mate-
nal i1s incorporated by reference:

(a) The "Commonwealth of Kentucky Debt Adjuster Registra-
tion Statement”, Form DA-1 July 2005 [{4/2005)], and

(b) The "Commonwealth of Kentucky Debt Adjuster Audt
Checklist”, Form DA-2 July 2005 [(4/2005}).

{2) This material may be inspecled, copied, or obtained, sub-
ject to applicable copynght law, at the Office of the Attomey Gen-
eral, Consumer Protection Division, 1024 Captal Cenler Drive,
Sute 200, Frankfort, Kentucky 40601, Monday through Friday, 8
am.to4:30pm.

GREGORY D. STUMBO, Attomey General

APPROVED BY AGENCY. Apnl 15, 2005

FILED WITH LRC: April 15, 2005 at 10 am

CONTACT PERSON: Kevin R. Winstead, Assistant Aftomey
Generat, Office of the Attorney General, Consumer Protection
Division, 1024 Capital Center Dnve, Suite 200, Frankfort, Kentucky
40601, phone (502) £696-5389, fax (502) 573-3317.

FINANCE AND ADMINISTRATIVE CABINET
Department of Revenue
Division of Legislative Services
(As Amended at ARRS, July 12, 2005)

103 KAR 1:050. Forms manual.

RELATES TO: KRS 42.470, 61.870-61.884, 131.020, 131.030,
131.041-131.081, 131081(2), (9. (15), 131110, 131.130,
131.130(3), (10}, 131.155, 131.170, 131.181, 131.183, 131.190,
431.190{1). 131340, 131.500, 131.500{1), (2). (3), (10}
131.510(1), (2Xa), 131.540, 132.020, 132.043, 132.060-132.090,
132.130-132.180, 132.190, 132.200, 132.215, 132.216, 132.220-
132.270, 132.290, 132.310, 132.320, 132 450, 132,487, 132.510,
132.820, 132.990, 133.045, 133.110, 133.120, 133.130, 133.240,
134,420, 134.430, 134 500, 134.580{4), 134.580, 134.800,
134.805, 134 810, 134 815, 134.820, 134.825, 134.820, 135.010,
135.020, 135.050, 136 020, 136.030, 136.040, 136.050, 136.070,
136 0704, 136.090, 136.100, 136.115-136.180, 135.181-136.187,
136.1873, 136.310, 136.320, 136.330, 136.335, 136.377, 136.392,
136 545, 136.575, 137.130, 137.160, 138.165(2), 138.195,
138.210, 138.240, 138.250, 138.260, 138.270, 138 341, 138.342,
138 344-138 355, 138.358, 138.320, 138.450, 138.460, 138 464,
138.4605, 138.470{4), (9), (6), 138.480, 138.530, 138.870,
138.876, 138.880, 138.885, 139.095, 139.170, 139 185, 139.210,
139,230, 139.240, 139.250, 139.260(1), (2). (3), 139.270,
139.470(1), (7). (10). (11), (14),. 139.480, 139.483, 139.495,
139.497, 139.5382(1)(a), 139.550(1), (2), (4). 139.580(1),
139.620(1), 139.770(2), 140.010, 140.060, 140.080(1)(a), 140.100,
140.130, 140.160, 140.165, 140.190, 140.222, [140-240,140-250;
440.260,—140:265;] 140 300-140.360, 140.350, 141.010(11),
141.0105, 141.011, 141.020, %41.0202, 141.0205, 141.021,
141.0215, 141.030, 141.040, 141.041, 141.042, 141.044,
141.050(4), 141.065, 141.070, 141.120, 141.150, [144:15%)
141.160, 141.170, 141.180, 141.190, 141.200, 141.206, 141.210,
141.235, 141.300, 141.305, 141.315, 141.325, 141.330, 141.335,
141.340, 141.347, 141.370, 141.390, 141 395, 141.400, 141.403,
141.407, 141.990, 142.010, [142:040;] 142.050, 142.321, 142.327,
142,357, 143.030(1), 143.037, 143.040, 143.050, 143.060(1),
143.085, 143.930, 143A.010, 143A.030, 143A.035, 143A 037,
143A.080, 143A.090, 143A.100{1), 143A.991, 144.120(4), [154-42-
218.) 154.22-050, 154.22.060, 154.22-070, 154 23-010, 154.24-
110, 154.24-130, 154.26-090, 154.28-090, 154.34-010, 154.45
090, 154.45-100, 154.45-110(1), 155.170, 209.160, 224 01-310(1),
[224-50-822-224.60-823;] 22460, 234.321, 234.370, 243.710,
243 720, 243.730, 243.850, 243.884, 248 ZE( ), 299.530, 304.4-
030, 304.11-050, 304 49-220, 351.175, 395.470(3), 413.120, 11
U.5.C. 501, Pub.L. 105-261, Ky. Const. Sec. 170

STATUTORY AUTHORITY: KRS 131.130(3)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(3) authorizes the Depariment of Revenue to prescribe
forms necessary for the administration of any revenue law by the
promulgation of an administrative regulation incorporating the

forms by reference This admimstrative regulation incorporates by
reference the required revenue fomms.

Section 1. Administrative - Required Forms, {1} Revenue Form
KY-1345, “Handbook for Electronic Filers of Individual Income Tax
Returns, Tax Year 2004 [2003]" shall provide information to assist
tax preparers and transmiters in the submission of 2004 [2003]
Federal and Kentucky Individual Income Tax Returns

{2) Revenue Form 10A001, "Request to inspect Public Rec-
ords®, shall be completed by the pubiic to request access to public
records specified on the form.

{3) Revenue Form 10AG20, "Waiver of Appeal Rights®, shall be
completed by a taxpayer to reopen an audit that has become final
if the taxpayer has failed to timely file a protest with the Department
of Revenue

(4) Revenue Form 10A070, "Authorization Agreement for
Electronic Funds Transfer”, shall be completed by taxpayers to
authorize the Depariment of Revenue to move funds by electronic
means from taxpayer accounts 1o the Depariment of Revenue as
payment for taxes.

(5) Revenue Form 10A100, "Kentucky Tax Registralion Appli-
cation [forWithholding—Corporation—Sales—and-Use Taxes,—and
Motor-Vehicle Tire-Fee]", shall be used to apply for tax registration
of the following taxes:

{a) Employer's Kentucky withholding;

(b) Corporation income and license;

{c) Motor vehicle tire fee; and

{d) Sales and use.

{6) Revenue Form 10A100CS, “"Kentucky Tax Registration

Application [
]" shall be used to apply for tax regns—
tration of the following taxes: {

(a) Employer's Kentucky withholding;

(b) Corporation income and license;

{c) Motor vehicle tire fee; and

(d) Sales and use.

(7) Revenue Form 10A100-, Instructions for Kentucky Tax
Registration Application [

]" provides inslrucuons for
the proper complehon of Revenue Form 10A100, Kenfucky Tax
Registration Application for Withholding, Corporation, Sales and
Use Taxes, and Motor Vehicle Tire Fee.

{8) Revenue Form 10A100CS-], "Instruchions lor Kentucky Tax
Registration Application {

1 provides mstruclnons for
the proper complehon of Revenue Form 10A100CS, "Kentucky Tax
Registration Application for Withholding, Corporation, Sales and
Use Taxes, and Motor Vehicle Tire Fee".

(S) Revenue Form 10A100-S, “Kentucky Tax Registration
Supplemental Information Schedule™ shall be completed by per-
sons submitting Revenue Formn 10A100 or 10A100CS to provide
additional business information.

(10) Revenue Form 10A101, "Kentucky General Business
License Application”, shall be completed by every person required
to obtain a seller's permit as provided in KRS 139.240 and every
person required to register and collect Kentucky use tax under
KRS 139.340.

(11) Revenue Form 10A170, "Request For Nolification of Ad-
ministrative Regulation Fiing™ shall be used by individuals to re-
quest receipt of copies of ordinary administrative regulations filed
with the Legislative Research Commission by the Depariment of
Revenue.

(12) Revenue Form 10A700, "Kentucky Tax Amnesty App[m-
tion", shait be completed as application for the Tax Amnesty Pro-
gram offered between August 1, 2002 and September 30, 2002.

{13) Revenue Form 10F 100, "Your Rights As A Kentucky Tax-
payer”, shall provide the public with infomation describing tax-
payer rights provided by KRS Chapters 131, 133 and 134.

{14) Revenue Form 10F710, "Impertant Information Regarding
Your Tax Amnesty Application®, shall provide the public with infor-
mation relating to the Kentucky Tax Amnesty Program.

{15) Revenue Form 12A012, "Receipt of Seized Property”,
shall be presented for execution 1o the taxpayer receiving returned
property from the Kentucky Department of Revenue that was pre-
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" viously seized for failure to pay taxes in order to establish docu-

mentation that the property was returned to the taxpayer.

(16) Revenue Form 12A018, "Kentucky Department of Reve-
nue Offer in Setllement”, shall be presented for execution {o per-
sons requesting to settle thew tax labiibes for less than the delin-
quent fax hability based upon doubt as to collectibiity or doubt as
fo hability,

(17) Revenue Form 12A104, "Notice of Seizure™, shall be pre-
sented to the owner or officer of the entity from which the Kentucky
Department of Revenue is seizing property for failure to pay {axes
owed to the commonwealih.

{18) Revenue Form 12A107, “Notce of Sale", shall be pre-
sented to the owner of seized property, the newspaper with the
highest circulation for that area, and posted at the courthouse, at
three {3} other public places within the county, and where the sei-
zure was made, for the purpose of nolifying the property owner,
and advertising to the public the sale of the seized property.

(19} Revenue Form 12A109, "Release of Levy®, shall be pre-
sented to the bank or third party on which the levy was served for
the purpose of releasing the seized property.

(20) Revenue Form 12A110, "Release of Levy on Wages,
Salary, and Other Income™, shall be presented to an employer for
the purpose of releasing a wage levy.

{21) Revenue Form 12A200, "Kentucky Individual Income Tax
Installment Agreement Reguest”, shall be used by a taxpayer re-
questing to pay Kentucky tax hability in instaliments

{22} Revenue Form 12A500, "Certificate of Partial Discharge of
Tax Lien®, shall be presented to anyone who makes a proper ap-
plication for a lien release on a specific piece of property if the
Department of Revenue's lien attaches no equity or if the equity
that the tien encumbers is paid to the Depantment of Revenue.

{23) [(22)] Revenue Fonn 12A501, "Certificate of Subordination
of Kentucky Revenue Tax Lien®, shall be presented to anyone who
makes proper application requesting that the Depariment of Reve-
nue subordimate its hen position to a new mortgage and demon-
strates that the subordination is in the commonwealth’s best inter-
est.

(24} {t23)] Revenue Form 12A502, “Application for Certficate
of Subordination of Kentucky Revenue Lien®, shall be presented to
anyone who requests to have the Department of Revenue subord:-
nate its lien position to a new mortgage.

{25) {t24)] Revenue Form 12AS503, "Application for Specific
Lien Release”, shall be presented 1o anyone who requests that the
Department of Revenue release its tax ien so that a specific piece
of property can be sold.

{26) {(25)] Revenue Form 12A504, "Personal Assessment of
Corporate Officer”, shall be presented to a corporate officer for the
purpose of establishing responsibility of payment of trust f{axes
owed to the commonwealth.

{27} [(26)] Revenue Fom 12A505, "Waiver Extending Statu-
tory Period for Assessment of Corporate Officer”, shall be pre-
sented to the corporate officers for the purpose of entering into a
payment agreement to pay the trust taxes owed to the common-
wealth, and the terms of the payment agreement shall extend past
the statutory period for assessing responsible corporate officers.

{28) {(2A)] Revenue Fomm 12A506, ‘Waiver Exiending Statu-
tory Period for Collections”, shail be presented to the taxpayer for
the purpose of extending the period in which the hability can be
collected.

29) [28)] Revenue Form 12A507, "Table for Figuring the
Amount Exempt From Levy On Wages, Salary, and Other Income®,
shall be presented to employers with a wage levy on an employee
for the purpose of calculating the dollar amount of wages due to
the employee.

{30) [(28)] Revenue Form {12A508-1, "Notice of Assessment”,
shall be presented to an officer of a corporation who is personally
liable for trust taxes for the purpose of assessing an officer for trust

* taxes owed to the commonweatth,

{31) [£3%)] Revenue Form 12A509, "Nofification of Delinquent
Taxpayes”, shall be presented to the Mines and Minerals district
office and the Mines and Mineral's office located in Frankfort, for
the purpose of notifying the Mines and Mineral's Depariment that
the Kentucky Depariment of Revenue is requesting that a mine
license not be renewed, and notification to the entity itseff for non-

payment or filing of taxes owed to the commonwealth.

(32) [(3Y)] Revenue Form 12A510, "Guidelines for Wage Levy
Pracessing™, shall be presented to employers to explam how to
process a wage levy on an employee.

{33) {32)] Revenue Form 12A511, “Guidehnes for Bank Levy
Processing”, shall be presented to banks to explain how fo process
abank levy.

(34) [(33)] Revenue Form 12A512, “Confidential Agent Ap-
poiniment”, shall be presented to an agent of the taxpayer who
desires to represent a taxpayer for the purpose of resolving tax
issues.

{35} [(34)] Revenue Formn 12A513, "Nexus Questionnaire®,
shall be presented to companies who are unsure if they have a
Kentucky tax presence for the purpose of establishing nexus with
the state

(36} [(35)] Revenue Form 12A514, “Questionnaires for Per-
sons Relative to a Notice of Assessment™, shall be presented to an
officer of a corporation for the purpose of resolving responsibility of
the trust taxes owed to the commonwealth.

(37) [(36}] Revenue Form 12A516, "Requirements for Agreed
Judgments®, shall be presented to a business owner against whom
the Kentucky Depariment of Revenue has a judgment for taxes for
the purpose of allowing the business owner to make instaliment
payments approved through the Franklin Circuit Court.

{38) [(38)] Revenue Form 12A517, "Notice of State Tax Lien”,
shall be presented to the county clerk for appropriate recording and
to the taxpayer against whom the hen is filed for the purpose of
fing and recording the tax lien in the county clerk’s office and giv-
ing notfication to the taxpayer.

{39) {(38)] Revenue Form 12A518, “Certificate of Release of
Tax Lien®, shall be presented to the county clerk and to the tax-
payer against whom the tax ben is filed for the purpose of releasing
the lien and notifying the taxpayer of the release.

{40} [(385] Revenue Form 12A519, "Proof of Claim®, shall be
presented to the bankrupley courts for the purpose of asserting the
Kentucky Depariment of Revenue's clam upon the taxpayer's
assets for the payment of delinquent taxes.

{41) [{49}]) Revenue Fom 12A638, "Statement of Financial
Condition for Individuals and Instructions®, shall be presented to
individuals requesting o make payments or settle their tax liability
to the commonwealith for the purpose of establishing the financial
ability to make payments or seftle.

{42) [44] Revenue Form 12A638(l), "Instructions for Com-
pleting Statement of Financial Condition for individuals®, provides
instructions far completing Revenue Formn 12A638.

{43) [(423)] Revenue Form 12A639, "Sfatement of Financial
Condttion for Business *, shall be presented to business owners
requesting to make payments or settie a tax hability to the com-
monweaith for the purpose of establishing the financial ability to
make payments or settle.

{44) [(43}] Revenue Form 12A639(1), "Instructions for Com-
pleting Statement of Financial Condtion for Businesses®, provides
instructions for completing Revenue Form 12A639.

{45) [(44}] Revenue Form 12B019, "Notice of Levy on Wages,
Salary, and Other Income”, shall be presented to employers for the
purpose of levying wages from an employee who owes taxes to the
Kentucky Depariment of Revenue.

{46) [{45)] Revenue Form 12B020, "Notice of Levy”, shall be
presented to banks for the purpose of levying bank accounts of
taxpayers who owe taxes to the Kentucky Department of Revenue.

{47} [{48)] Revenue Form 21A020, "Request for Copy of Tax
Refund Check”, shall be completed and submilted to the Depart-
ment of Revenue in order to obtain a copy of a cashed refund
check.

{48) (48] Revenue Form 21A050, "Business Account Num-
bers®, shall be issued to business taxpayers to confinm processing
of the Kentucky Tax Registration Application for Individual Income
Tax Employer Withholding, Corporation Income and License, Coal
Severance and Processing and Sales and {o advise as to the ac-
count pumbers assigned by the depariment.

{49) [{48}] Revenue Form 31A001, "Vendor Contact Authoriza-
tion”, shall be used by a Department of Revenue representative to
obtain permission from a taxpayer to contact his vendors concern-
Ing the issuance of exemption certificates.
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{50) [¢48)] Revenue Form 31A004, "Auditor Record of Money
Receipt Issued”, shall be used by the taxpayer and the audior to
acknowledge payment of taxes determuned {0 be tentatively due at
the tme of an audit

(51) [(50)] Revenue Form 31A010, "Sales Tax and Electronic
Data Questionnaire”, shall be used to ascertan the capabity of
taxpayer records to facilitate audit through use of electronic data

{52) [(64)] Revenue Form 31A012, "Interstale Sales/Income
Tax Questionnawre”®, shall be used to establish possible taxing ju-
nisdiction for sales and use tax and income tax for the sfates of
Ohio and Indiana.

{53) [(6&)] Revenue Form 31A014, "SEATA - Southeastern
Association of Tax Administrators Nexus Questionnaire®, shall be
used to estabhsh possible faxing jurisdiction for sales and use tax
and income tax for the states of Alabama, Arkansas, Flonda,
Georgia, Kentucky, Louisiana, Mississippi, North Caralina, Ten-
nessee, Virginia and West Virginia.

{54) [(533] Revenue Form 31A149, "Agreement Fixing Penod
of Limitation Upon Assessment of Sales, Use or Severance Tax”",
shall be completed by a taxpayer and a representative of the Ken-
tucky Depariment of Revenue whereby both parties consent and
agree that certain sales, use or severance tax deficiencies or over-
payments for specfic pericds may be assessed or refunded be-
yond the normaf four {4) year statute of limitations.

{55) [(64)] Revenue Form 31AE85, *Authonzation to Examine
Bank Records”, shall be used by the Depariment of Revenue to
obtain pemmission from a taxpayer to examine records in connec-
tion with transactions at the {axpayer's bank.

{56) [(65)] Revenue Fomn 31A725, "Statule of Limitations
Agreement”, shall be completed by a taxpayer and a representa-
tive of the Kentucky Depariment of Revenue whereby both parties
consent and agree that certain income tax deficiencies or over-
payments for specific periods may be assessed or refunded be-
yond the normal four (4} year statute of limitations.

{57} {{56)] Revenue Form 42F102, "Large Employer Program
Electronic File Fact Sheet”, shall provide employers with informa-
tion on the “"ELF" Federal/State Electronic Tax Filing Program,

Section 2. Alcoholic Beverage Tax. (1) Revenue Form 73A504,
*Acknowledgment of Tax Liability on Imported Alcoholic Bever-
ages™, shall be used by persons importing distilled spirits, wine and
malt beverages into Kentucky through the United States Bureau of
Customs for personal consumption in this state to acknowledge
liability for the alcoholic beverage excise tax.

(2} Revenue Form 73A525, "Monthly Report of Distillers, Rec-
tifiers or Battlers™, shall be used by distiliers, rectifiers or bottlers of
distilled spints {o report hability for distilled spints excise tax and
wholesale sales tax.

(3) Revenue Form 73A526, “Wholesalers Monthly Distilled
Spirts Tax Report”, shall be used by wholesalers of distilied spirils
to report liabilty for distilled spirits excise tax, wholesale sales tax
and case sales tax.

{4) Revenue Form 73AS527, "Wholesaler's List of Individual
Spirits Shipments Acquired”, shall be used by wholesalers of dis-
lilled spirits to itemize monthly receipts of distilled spirits from all
sources.

(5) Revenue Form 73A530, "Consignor's Report of Alcoholic
Beverages Shipped”, shall be used by consignor's of distilled spir-
its and wine to repor trafficking in alcoholic beverages during the
previous month. .

(6) Revenue Form 73A531, *Transporter's Report of Alcoholic
Beverages Delivered”, shall be used by transpoiters of distilled
spirits, wine and malf beverages to report shipments of alcoholic
beverages delfivered into the state during the previous month,

(7) Revenue Form 73A535, “Report on Destruction of Alcoholic
Beverages™, shall be used by governmental officials to cerify
quantiies of tax-paid alceholic beverages no longer suitable for
consumplion that are destroyed in the officials’ presence.

(8) Revenue Form 73A575, "Wholesaler's Monthly Wine Tax
Report®, shall be used by wine wholesalers to report liability for
wine excise tax and wine wholesale sales tax.

(9) Revenue Form 73A576, "Vintner's Wine Report®, shall be
used by vinlners to report lability for wine excise tax and wine
wholesale sales tax.

{(10) Revenue Form 73A577, "Wholesaler's List of Individual
Wine Shipments Acquired”, shall be used by wine wholesalers to
report shipments of wine recewved dunng the previous month.

(11) Revenue Form 73A626, "Brewer's Monthly Report Sched-
ule”, shall be used by brewers of malt beverages to repont sales
and distnbution of matlt beverages into Kentucky.,

(12) Revenue Form 73A627, "Beer Distnbutor's Monthly Re-
port”, shall be used by beer distnbutors to report shipments of malt
beverages received during the previous month.

{13) Revenue Form 73A628, "Distnbutor's Monthly Mait Bever-
age Excise Tax and Wholesale Sales Tax Report®, shall be used
by distnbutors of malt beverages to report liability for malt beverage
excise tax and malt beverage wholesale sales tax.

(14) Revenue Form 73A629, "Beer Distnbutor's Sales to Fed-
eral Agencies”, shall be used by beer distnbutors to report ship-
ments of malt beverages to federal military agencies.

Section 3. Bank Franchise Tax - Required Forms. (1) Reveaue
Form 73A800, "Kentucky Registration Application for Bank Fran-
chise Tax", shall be used by financial institutions which are regu-
larly engaged in business in Kentucky to register for the Kentucky
Bank Franchise Tax.

(2) Revenue Form 73A801, "2004 [2003] Bank Franchise Tax
Retumn”, shall be used by financial institutions to determine the net
caprtal and Kentucky Bank Franchise Tax due for the calendar
year 2004 [2002].

(3) Revenue Form 73A8011, “2004 [2003] Kentucky Bank
Franchise Tax Forms and Instructions Packet®, provides in a single
packet the forms used by financial institutions to register for the
Kentucky Bank Franchise Tax, to determine the net captal and
annual tax due, and to request a ninety (90} day extension of time
to file the Kentucky Bank Franchise Tax Retumn.

{4) Revenue Form 73A802, "Application for Ninety (90) Day
Extension of Time to File Kentucky Bank Franchise Tax Retum®,
shall be used by financial institutions to request a ninety (90) day
extension of time to file the Kentucky Bank Franchise Tax Return,

Section 4. Cigarette Tax - Required Forms. (1} Revenue Form
73A181, "Cigarette Licenses Application®, shail be used by persons
interested in acling as a cigarette wholesaler, subjobber, vending
machine operator, or unclassified acquirer to apply for the neces-
saly license.

(2) Revenue Form 73A180, "Cigarette License”, shall be used
by the Department of Revenue to give evidence to cigarette whole-
salers, subjobbers, vending machine operators, transporters and
unclassified acquirers that they have been granted the appropnate
ficense.

(3) Revenue Form 73A404, "Cigarette Tax Stamps or Meter
Units Order Fomm®, shall be used by hcensed cigarette wholesalers
or unclassified acquirers to order cigarette tax stamps.

(4) Revenue Form 73A406, "Cigarette Tax Credit Certificate®,
shall be used by the Department of Revenue to give credit to a
licensed cigarette wholesaler or unclassified acquirer for cigarette
tax stamps returned or destroyed.

{5) Revenue Form 73A409, "Cigarette Evidence/Property Re-
ceipt®, shall be used by compliance officers and the property owner
to acknowiedge custody of seized goods.

(6) Revenue Form 73A420, "Monthly Reporl of Cigaretie
Wholesaler and Whotesaler's Monthly Report of Nonparticipating
Manufaclurer Cigarettes Sald in Kentucky®, shall be used by a
licensed cigaretle wholesaler to report cigarette inventory, tax
stamp reconciliation, and Kability for cigarette administration and
enforcement fee and to report cigarettes that were purchased from
manufaciurers and importers of cigarettes who did not sign the
Master Settlement Agreement (nonparticipating manufacturers).

{7) Revenue Form 73A420(D), "Instructions for Monthly Report
of Cigarette Wholesaler® shall be used by cigarette wholesalers
and nonparticipating manufacturers to file Revenue Form 73A420.

Section 5. Corporation Income and License Taxes. (1) Reve-
nue Form 41A720, "Form 720, 2004 {2003] Kentucky Corporation
Income and License Tax Return®, shall be used by corporations to
determine corporation Income and license tax due in accordance
with KRS 141.040 and 136,070, respectively, for years beginning
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n 2004 [2803]

{2} Revenue Form 41A720A, "Schedule A, Apportionment and
Allocation®, shall be used by corporations which have property or
payroll both within and without of Kentucky fo apportion and allo-
cate net income to Kentucky in accordance with KRS 141.120.

{3) Revenue Form 41A720CC “Schedule CC, Coal Conversion
Tax Credit”, shall be used by corporations to compute the credit
allowed by KRS 141.041 for coal used or substituted for other fuels
in an elgible heating facility as described by KRS 141 041(1).

{4) Revenue Form 41A720C1, "Schedule €I, Application for
Coal Incentive Tax Credit”, shall be used by taxpayers o request
approval for the amount of credit aflowed by KRS 141.0405 for the
purchase of Kentucky coal used by the company to generate elec-
tncty.

{5) Revenue Form 41AT20ES, "Fomrm 720ES, 2005 [2004]
Kentucky Corporation Income Tax Estmated Tax Vouches”, shall
be used by corporations to submit payments of estimated corpora-
tion income tax as required by KRS 141 044.

{6) Revenue Form 41A720EZC, "Schedule EZC, Enterprise
Zone Tax Credit shall be used by corporations to determine the
credit allowed to qualfied businesses in accordance with KRS
154.45-100.

(7} Revenue Form 41A720HH, "Schedule HH, Kentucky
Housing for Homeless Families Deduction®, shall be used by indi-
viduals, corporations, fiducianes, and parinerships to determine the
credi allowed by KRS 141.0202.

{8) Revenue Form 41A720l, “Instructions, 2004 [2003] Ken-
tucky Corporation Income and License Tax Retum", shall be used
by corporations to file the 2004 [2003] Kentucky Corporation In-
come and License Tax Return and related schedules.

(9) Revenue Form 41A720QR, "Schedule QR, Qualfied Re-

search Facidity Tax Credit®, shall be used by corporations_and pari-
nerships to determine the credrt against income tax habiity atiowed

by KRS 141 395
{10} Revenue Ferm 41A720QR (K-1), Pro Rata/Distributive

Share of Approved Qualified Research Facility Tax Credit”, shall be
used by S Corporations and partnerships to compute each share-
holder/partner's share of income tax credit for qualfied costs of
research facilities.

{11) Revenue Form 41A720RC, "Schedule RC, Application for
Income Tax Credit for Recycling and/or Composting Equipment®,
shall be used by individuals, corporations, fiduciaries, and partner-
ships to request approval for the amount of credit allowed by KRS
141.390 for the purchase and installation of recycling or compost-
ing equipment. This form shall also be used by individuals, corpo-
rations and fiduciaries to substantiate and keep a record of the
amount of approved credit claimed on their incorne tax return.

{12) [{(10)] Revenue Form 41A720RC(C), "Schedule RC - Part 1
Continuation®, shall be used by individuals, corporations, fiduciar-
ies, and partnerships to list additional equipment for which ap-
proval of the credit aliowed by KRS 141.390 is being requested.

{13) [(19)] Revenue Form 41A720RC (K-1), "Schedule RC (K-
1), Pro Rata/Distributive Share of Approved Recycling and/or
Composting Equipment Tax Credit”, shall be used by S corpora-
tions and partnerships to report o each sharehokler/partner their
pro rata/distributive share of approved income tax credit for the
purchase and installation of recycling or composting equipment.
This form shall also be used by shareholders/pariners to substanti-
ate and keep a record of the amount of approved credit claimed on
their income tax retum.

{14) [(12)] Revenue Form 41A720S, "Form 7208, 2004 [2003]
Kentucky S Corporation Income and License Tax Retum™, shail be
used by S corporations to determine the amount of ordinary in-
come or (loss) and to determmine total shareholders’ shares of in-
come, (loss), credits, deductions, elc. for fax years beginning in
2004 [2003). This form shall also be used to determine the S cor-
poration's income tax liability in accordance with KRS 141.040(5),
if applicable and to determine license tax due in accordance with
KRS 136.070.

{15) [{33})] Revenue Form 41A720S1, 2004 [2003] Kentucky
Corporation Income and License Tax Forms and Instructions
Packet”, provides in a single packet Form 720, Kentucky Corpora-
tion Income and License Tax Retum, other forms commanly used
by corporations in conjunction with Form 720 and instructions for

filing these forms The packet also contains Revenue Form
62A376, Kentucky fntangible Property Tax Return, and a brochure
entitled "Your Rights as a Kentucky Taxpayer~,

{16} [(14)] Revenue Form 41A72052, "2004 [2603] Kentucky S
Corporation Income and License Tax Forms and Instruchons
Packet”, provides in a single packet Form 72085, Kentucky S Cor-
poration Income and License Tax Return, other forms commeonly
used by S corporations in conjunction with Fomn 7205 and instruc-
tions for filing these forms The packet also contains Revenue
Form 62A376, Kentucky intangible Property Tax Return, and a
brochure entitled “Your Rights as a Kentucky Taxpayer”.

{17) [(15)] Revenue Form 41A720-S4, "Instructions for Filing
Corporation Estimated Income Tax Voucher®, are instruchions used
by corporations to determine the amount of estimated corporation
income tax that is requited to be paid in accordance with KRS
141.044.

{18) [(46}] Revenue Form 41A720-516, "Schedule KREDA,
Tax Credit Computation Schedule {for A KREDA Project of C Cor-
porations)”, shall be used by corporations which have a Kentucky
Rura! Economic Development Act (KREDA) project to detemmine
the credit allowed against the Kentucky corporation income tax
habilty in accordance with KRS 141.347_ Instructions shall be in-
cluded on the back of the form.

(19} [(48)] Revenue Form 41A720-§17, "Schedule KREDA-T,
Tracking Schedule for A KREDA Project”, shall be used by corpo-
rations which have a Kentucky Rural Economic Development Act
{KREDA} project to maintain a recerd of the debt service pay-
ments, wage assessment fees and income tax credds for the dura-
tion of the project Instructions shall be included on the back of the
form.

{20) [(48)] Revenue Form 41A720-518, "Schedule KREDA-SP,
Tax Computation Schedule (for A KREDA Project of § Corpora-
tions or Partnerships)®, shall be used by S corporations and part-
nerships which have a Kentucky Rural Economic Development Act
(KREDA) project to determine the credit aflowed against the Ken-
tucky income tax liability in accordance with KRS 141.347_ Instruc-
tions shall be included on the back of the form.

(21] [18}] Revenue Form 41A720-S20, "Schedule KIDA, Tax
Credit Computation Schedule (for A KIDA Project of C Corpora-
tions)", shall be used by corporations which have a Kentucky in-
dustrial Development Act (KIDA) project to determine. the credd
allowed against the Kentucky corporation income tax fiability in
accordance with KRS 141.400. Instructions shall be included on
the back of the form.

{22) [(20)] Revenue Form 41A720-S21, "Schedule KIDA-T,
Tracking Schedule for A KIDA Project”, shall be used by corpora-
tions which have a Kentucky Industrial Development Act (KIDA)
project to maintain a record of the debt service payments and in-
come tax credits for the duration of the project. Instructions shall be
included on the back of the form.

(23) [(24)] Revenue Form 41A720-S22, "Schedule KIDA-SP,
Tax Computation Schedule (for A KIDA Project of S Corporations
or Partnerships)”, shall be used by S corporations and partnerships
which have a Kentucky Industrial Development Act (KIDA) project
to determine the credd allowed against the Kentucky income fax
fiabilty in accordance with KRS 141.400. Instructions shall be in-
cluded on the back of the form.

(24) [{23)] Revenue Form 41A720-524, "Schedule KIRA, Tax
Credt Computation Schedule {for A KIRA Project of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>