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ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
TENTATIVE AGENDA, MARCH 8, 2010, at 1:00 p.m., Room 149 Capitol Annex

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY
Division of Student and Administrative Services
Kentucky Higher Education Assistance Authority
11 KAR 4:080. Student aid applications.

PERSONNEL BOARD
Board
101 KAR 1:325. Probationary periods.
Personnel Cabinet, Classified
101 KAR 2:066 & E. Certification and selection of eligibles for appointment. ("E" expires 7/3/10)

FINANCE AND ADMINISTRATION CABINET
Kentucky Teachers' Retirement System

General Rules

102 KAR 1:160. Annuity tables.

102 KAR 1:225. General compliance with federal tax laws.

Department of Revenue
Office of Income Taxation

Forms

103 KAR 3:040 & E. Income Tax Forms Manual. ("E" expires 7/14/10)

Office of Property Valuation

Ad Valorem Tax; Administration

103 KAR 5:180 & E. Procedures for sale of certificates of delinquency by county clerks. ("E" expires 6/12/2010) (Comments Received,
SOC ext)

Division of Sales and Use Taxes

Sales and Use Tax; Administration and Accounting

103 KAR 31:310. Sourcing of digital property.

Division of Miscellaneous Taxes

Selective Excise Tax; Motor Fuels

103 KAR 43:310. Subjobber issuance of refund invoices.

Office of the Secretary

Purchasing

200 KAR 5:314. Disclosure of contractor's financial records and information to certain governmental entities. (Not Amended After Com-
ments) (Deferred from February)

200 KAR 5:315. Suspension. (Amended After Comments) (Deferred from September)

GENERAL GOVERNMENT CABINET
State Board of Examiners and Registration of Landscape Architects
Board
201 KAR 10:050. Fees. (Deferred from January)
Kentucky Real Estate Commission
Commission
201 KAR 11:190. Disciplinary proceedings. (Not Amended After Comments) (Deferred from October)
Board of Nursing
Board
201 KAR 20:161. Investigation and disposition of complaints.
201 KAR 20:370. Applications for licensure and registration.
201 KAR 20:411. Sexual assault nurse examiner program standards and credential requirements.
201 KAR 20:470. Dialysis technician credentialing requirements and training program standards.
Board of Podiatry
Board
201 KAR 25:012 & E. Licensing examinations. ("E" expires 2/15/10) (Deferred from November)
Board of Licensed Professional Counselors
Board
201 KAR 36:060. Qualifying experience under supervision. (Deferred from November)

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
Game
301 KAR 2:142. Spring wild turkey hunting. (Not Amended After Comments) (Deferred from December)

ENERGY AND ENVIRONMENT CABINET
Division of Waste Management

Solid Waste Facilities

401 KAR 47:090. Solid waste permit fees. (Amended After Comments) (Deferred from September)

Department for Natural Resources
Division of Mine Permits

Permits

405 KAR 8:015 & E. Processing assessments. ("E" expires 5/2/2010) (Deferred from January)
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JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections

Capital Punishment

501 KAR 16:001. Definitions for 501 KAR 16:280 to 16:340. (Comments Received)

501 KAR 16:290. Preliminary and post execution procedures condemning concerning condemned person. (Comments Received)

501 KAR 16:300. Execution procedures concerning witnesses, visitors, and demonstrators. (Comments Received)

501 KAR 16:310. Pre-execution medical actions. (Comments Received)

501 KAR 16:320. Execution team qualifications. (Comments Received)

501 KAR 16:330. Lethal injection protocol. (Comments Received)

501 KAR 16:340. Electrocution protocol. (Comments Received)

Kentucky Law Enforcement Council

Council

503 KAR 1:140 & E. Peace officer, telecommunicator, and court security officer professional standards. ("E" expires 7/4/10)

Department of Juvenile Justice

Child Welfare

505 KAR 1:160 & E. Department of Juvenile Justice Policies and Procedures: treatment program for juvenile sexual offenders. ("E" ex-
pires 6/12/2010) (Comments Received, SOC ext)

TRANSPORTATION CABINET
Department of Vehicle Regulation
Division of Motor Vehicle Licensing

Division of Motor Carriers

601 KAR 1:220. Theft of motor fuel; procedures to obtain motor vehicle record. (Deferred from February)

Division of Driver's License

Driver's License

601 KAR 12:060. Hardship driver's license. (Deferred from December)

PUBLIC PROTECTION CABINET
Department of Insurance
Health and Life Division

Insurance Contract

806 KAR 14:005. Rate and form filing procedures for life insurances, life settlements providers, and life settlement brokers.

Kentucky Horse Racing Commission

Thoroughbreds

810 KAR 1:025 & E. Licensing thoroughbred racing. ("E" expires 3/29/10) (Deferred from December)

810 KAR 1:034 & E. Licensing of racing association. ("E" expires 3/29/10) (Deferred from December)
Harness Racing

811 KAR 1:034 & E. Licensing of racing associations. ("E" expires 3/29/10 (Deferred from December)

Department of Housing, Buildings and Construction
Division of Building Code Enforcement

Kentucky Building Code

815 KAR 7:120 & E. Kentucky Building Code. ("E" expires 4/30/10) (Not Amended After Comments) (Deferred from February)

Division of Heating, Ventilation and Air Conditioning

Division

815 KAR 8:070. Installation permits.

815 KAR 8:080. Inspections and tests.

815 KAR 8:090. Fees and refunds.

Division of Plumbing

Plumbing

815 KAR 20:050 & E. Installation permits. (“E" expires 4/30/10) (Not Amended After Comments) (Deferred from February)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Healthcare

Health Services and Facilities

902 KAR 20:400. Limited services clinics. (Comments Received)
Office

906 KAR 1:180 & E. Operation and services; personal services agencies. ("E" expires 6/12/2010) (Comments Received, SOC ext.)

Department for Aging and Independent Living
Division of Quality Living

Sanitation

910 KAR 1:260. Kentucky Family Caregiver Program.
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE - OVERVIEW
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file with the Regulations Compiler all proposed administrative regulations, public hearing and comment period
information, regulatory impact analysis and tiering statement, fiscal note, federal mandate comparison, and incorporated material information.
Those administrative regulations received by the deadline established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on proposed administrative regulations which shall not be held before the 21st
day or later than the last workday of the month of publication. Written comments shall also be accepted until the end of the calendar month in
which the administrative regulation was published.

The administrative regulation shall include: the place, time, and date of the hearing; the manner in which persons may submit notification
to attend the hearing and written comments; that notification to attend the hearing shall be sent no later than 5 workdays prior to the hearing
date; the deadline for submitting written comments; and the name, position, address, and telephone and fax numbers of the person to whom
notification and written comments shall be sent.

The administrative body shall notify the Compiler, by phone and letter, whether the hearing was held or cancelled and whether written
comments were received. If the hearing was held or written comments were received, the administrative body shall file a statement of consid-
eration with the Compiler by the fifteenth day of the calendar month following the month of publication.

A transcript of the hearing is not required unless a written request for a transcript is made, and the person requesting the transcript shall
have the responsibility of paying for same. A recording may be made in lieu of a transcript.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation shall be reviewed by the Ad-
ministrative Regulation Review Subcommittee at its next meeting. After review by the Subcommittee, the administrative regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. The administrative regulation
shall be considered as adopted and in effect as of adjournment on the day the appropriate jurisdictional committee meets or 30 days after
being referred by LRC, whichever occurs first.

- 2019 -
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EMERGENCY ADMINISTRATIVE REGULATIONS FILED AS OF NOON, FEBRUARY 15, 2010

STATEMENT OF EMERGENCY
703 KAR 5:180E

HB 176, which was passed during the 2010 General Assembly
and signed by the Governor on January 15, 2010, requires the
Kentucky Board of Education to promulgate administrative regula-
tions relating to the system of interventions and alternative govern-
ance options available to schools, districts, and the state for persis-
tently low-achieving schools. Approval by the Kentucky Board of
Education of an emergency regulation is necessary to implement
the alternative governance options so that the options may be
included in the Commonwealth’s federal Race to the Top competi-
tive grant application which is due January 19, 2010. This emer-
gency administrative regulation enables the Commonwealth to be
eligible for federal Race to the Top funding and is required in order
to file a competitive application by the January 19, 2010 deadline.
This emergency administrative regulation establishes the elements
and procedures for implementing the alternative governance op-
tions as established by HB 176 and as outlined in the Race to the
Top application. This emergency administrative regulation shall be
replaced by an ordinary administrative regulation. The ordinary
administrative regulation is being filed with the Regulations Com-
piler simultaneously with the emergency administrative regulation.

STEVEN BESHEAR, Governor
TERRY HOLLIDAY, Ph.D., Commissioner

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Board of Education
Department of Education
(New Emergency Administrative Regulation)

703 KAR 5:180E. Intervention system for persistently low-
achieving schools.

RELATES TO: KRS 158.6453, 158.6455, 160.346

STATUTORY AUTHORITY: KRS 156.029(7), 156.070(5),
158.6453, 158.6455, 160.346 (1)(a), (9)

EFFECTIVE: January 15, 2010

NECESSITY, FUNCTION, AND CONFORMITY: KRS 160.346
as amended by 2010 Ky. Acts ch. 1 (HB 176) requires the Ken-
tucky Board of Education to promulgate administrative regulations
to establish the process and procedures for implementing school
interventions and alternate management options for schools, dis-
tricts, and the state for persistently low-achieving schools. This
administrative regulation establishes the process and procedures
for implementing those interventions and alternate governance
options.

Section 1. Definitions. (1) "Assessment Team" means a group
assigned by the Commissioner of Education to conduct the audit
required by KRS 160.346 who are selected pursuant to the re-
quirements of 703 KAR 5:120.

(2) "District Leadership Assessment" means the audit that is
conducted:

(a) In a district that contains at least one (1) persistently low-
achieving school; and

(b) Pursuant to Section 3 of this administrative regulation.

(3) "Needs Assessment” means a formal process to ascertain
the strengths and weaknesses of the identified school for the pur-
pose of developing the strategy for the school’s turnaround pursu-
ant to KRS 160.346.

(4) "School Leadership Assessment” means the audit that is
conducted:

(a) In a persistently low-achieving school; and

(b) Pursuant to Section 2 of this administrative regulation.

Section 2. School Leadership Assessment. (1) Within sixty (60)
days of identification as a persistently low-achieving school by the
Department of Education, a school leadership assessment shall be
performed for a persistently low-achieving school by the assess-
ment team to review the functioning of the school council and also

the specific leadership capacity of the principal.

(2) The assessment shall make a determination of the school
council’'s and principal’s ability to lead the intervention in the school
based upon the following criteria:

(a) The school leadership’s ability to function as an effective
learning community and support a climate conducive to perfor-
mance excellence;

(b) The school leadership’s ability to actively engage families
and community groups to remove barriers to learning in an effort to
meet the intellectual, social, career, and developmental needs of
students;

(c) The school leadership’s ability to focus its professional
learning program primarily on job-embedded professional learning;

(d) The school leadership’s ability to make instructional deci-
sions that focus on support for:

1. Teaching and learning;

2. Organizational direction;

3. High performance expectations;

4. Creating a learning culture; and

5. Developing leadership capacity.

(e) The school leadership’s ability to organize the school to
maximize use of all available resources (both human and fiscal) to
support high student and staff performance; and

(f) The school leadership’s ability to effectively:

1. Identify the needs of all students;

2. Set specific, measurable goals to address those needs;

3. Implement specific strategies to reach those goals;

4. Provide adequate resources to implement those strategies;
and

5. Frequently monitor implementation of the strategies and
make adjustments when strategies are not achieving the desired
outcomes.

(3) The school leadership assessment shall utilize the

(a) Standards and Indicators for School Improvement;

(b) The Missing Piece of the Proficiency Puzzle;

(c) Classroom observations;

(d) Stakeholder interviews;

(e) Teacher and principal working conditions survey; and

(f) Portfolio of school records.

(4) The assessment team shall submit a report to the Commis-
sioner that specifically makes recommendations regarding whether
the:

(a) School council has the capability and capacity to continue
its roles and responsibilities established in KRS 160.345; and

(b) Principal has the capability and capacity to continue his or
her roles and responsibilities established in KRS 160.345.

(5) A School Leadership Assessment shall be repeated every
two years until the requirements of KRS 160.346(8) are met.

Section 3. District Leadership Assessment. (1) Within sixty (60)
days of identification by the Kentucky Department of Education as
a district containing a low-achieving school, a district leadership
assessment shall be performed by the assessment team to review
the functioning of the district administration and its specific leader-
ship capacity related to each identified school.

(2) The assessment team shall submit a report to the commis-
sioner that specifically makes a recommendation regarding wheth-
er the district has the capability and capacity to manage the inter-
vention in the identified school(s).

(3) There shall be only one (1) district leadership assessment
per district, per year, regardless of the number of persistently low-
achieving schools located in the district.

(4) The assessment shall make a determination of the district’s
ability to manage the intervention in the school based upon the
following criteria:

(a) The district leadership’s commitment to support each
school in its efforts to be effective learning communities and to
support climates conducive to performance excellence;

(b) The district leadership’s commitment to actively engage
families and community groups to remove barriers to learning in an
effort to meet the intellectual, social, career, and developmental
needs of students;
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(c) The district leadership’s commitment to provide the re-
sources, time and calendars necessary for each school to build
professional learning programs based primarily on job-embedded
professional learning;

(d) The district leadership’s commitment to support instruction-
al decisions that focus on support for teaching and learning, organ-
izational direction, high performance expectations, creating a learn-
ing culture, and developing leadership capacity;

(e) The district leadership’s ability to provide the human, fiscal
and time resources to allow each school to support high student
and staff performance; and

(f) The district leadership’s ability to support, through its district
improvement plan, school efforts to effectively:

1. Identify the needs of all students;

2. Set specific, measurable goals to address those needs;

3. Implement specific strategies to reach those goals;

4. Provide adequate resources to implement those strategies;
and

5. Frequently monitor implementation of the strategies and
make adjustments if strategies are not achieving the desired out-
comes.

(5) The district leadership assessment shall utilize the:

(a) Standards and Indicators for School Improvement;

(b) Stakeholder interviews; and

(c) Portfolio of district records.

(6) A district leadership assessment shall be repeated every
two years until the requirements of KRS 160.346(8) are met by all
schools in the district.

Section 4. Notification to Schools and Districts of Leadership
Assessment Determination. Within ten (10) days of receipt of the
assessment team’s recommendations for a specific school, the
commissioner shall notify, in writing, the school council, superin-
tendent, and local board of education of the determination regard-
ing:

(a) School council authority;
(b) Principal authority; and
(c) District capacity.

Section 5. Authority to Select an Intervention Option. (1) If the
school assessment determines that the school council has suffi-
cient capacity to manage the recovery, and the district assessment
determines the district has the capacity to support the recovery, the
school council shall, within thirty (30) days after the receipt of the
commissioner’'s notification, choose an intervention option and
develop an action plan. The council shall present the option and
plan to the local board of education, which shall give final approval
and provide the necessary support and resources for the recovery
effort.

(2) If the school assessment determines that the school council
does not have sufficient capacity to manage the recovery and rec-
ommends the council’s authority be transferred and the district
audit finds sufficient district capacity to support the recovery and
recommends the council’s authority be transferred to the superin-
tendent, the superintendent shall, within thirty (30) days after the
receipt of the commissioner’s notification, make a recommendation
for an intervention option and submit the choice to the local board
of education, which shall make the final determination on the inter-
vention option.

(3) If the school assessment determines that the school council
has sufficient capacity to manage the recovery, and the district
assessment determines the district does not have the capacity to
support the recovery, the school council shall, within thirty (30)
days after the receipt of the commissioner’s notification, choose
the intervention option and submit its choice to the local board of
education, which shall review the option chosen by the school
council and submit the choice to the Commissioner of Education
who shall approve the choice.

(4) If the school assessment determines that the school council
does not have sufficient capacity to manage the recovery and rec-
ommends the council’s authority be transferred, and the district
assessment finds the district lacks sufficient capacity to support the
recovery and recommends the council’s authority be transferred to
the Commissioner of Education, the Commissioner of Education

shall, within thirty (30) days after receipt of the assessment deter-
mination and in consultation with the school council, superinten-
dent and local board of education, determine the intervention op-
tion. The identified school and local district shall implement the
intervention option with support from the Kentucky Department of
Education.

Section 6. Implementation of Intervention Options. (1) A school
or district engaging in the restaffing option shall:

(a) Replace the principal with a certified principal who has
specific training in turning around low-achieving schools and grant
the new leader sufficient operational flexibility, including staffing,
calendars, time, and budgeting, to fully implement a comprehen-
sive approach in order to substantially improve student achieve-
ment outcomes and, if a high school, increase high school gradua-
tion rates. The current principal shall be eligible to remain if the
school leadership assessment recommends and the commissioner
determines the principal has the capacity to lead the recovery.

(b) Replace the school council with individuals appointed by
the commissioner. The current school council shall be eligible to
remain if the school leadership assessment recommends and the
commissioner determines the school council has the capacity to
lead the recovery.

(c) Use standards adopted locally by the board of education to
measure the effectiveness of staff who can work within the turna-
round environment to meet the needs of students;

(d) Select new staff to replace those transferred or dismissed;

(e) Implement strategies designed to increase opportunities for
career growth, including more flexible working conditions that are
designed to recruit, place, and retain staff with the skills necessary
to meet the needs of the students in the turnaround school;

(f) Provide staff with ongoing, high-quality, job-embedded pro-
fessional development that is aligned with the school's compre-
hensive instructional program and designed with school staff to
ensure that they are equipped to facilitate effective teaching and
learning and have the capacity to successfully implement school
reform strategies;

(g) Adopt a new governance structure which shall include re-
quiring the school to provide quarterly progress reports to the local
board of education and the Kentucky Department of Education;

(h) Use data to identify and implement an instructional program
that is research-based and vertically aligned from one grade to the
next as well as aligned with the required core academic standards
established in 704 KAR 3:303;

(i) Promote the continuous use of student data from formative,
interim, and summative assessments to inform and differentiate
instruction in order to meet the academic needs of individual stu-
dents;

() Establish schedules and implement strategies that provide
increased learning time; and

(k) Provide appropriate social, emotional, and community-
oriented services and supports for students.

(2) A school or district engaging in the External Management
Option shall:

(a) choose an education management organization (EMO)
from a list of approved EMO'’s established by the Kentucky Board
of Education pursuant to Section 6 of this administrative regulation;

(b) Contract with the EMO to provide day to day management
of the school; and

(c) Provide quarterly progress reports to the local board of
education and the Kentucky Department of Education.

(3) A school or district engaging in the Transformation Option
shall:

(@) Replace the principal who led the school prior to com-
mencement of the transformation model with a certified principal
who has specific training in turning around low-achieving schools.
The current principal shall be eligible to remain if the school lead-
ership assessment recommends and the commissioner determines
the principal has the capacity to lead the recovery and has specific
training in turning around low-achieving schools;

(b) Replace the school council with individuals appointed by
the commissioner. The current school council shall be eligible to
remain if the school leadership assessment recommends and the
commissioner determines the school council has the capacity to
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lead the recovery.

(c) Use rigorous, transparent, and equitable evaluation sys-
tems for teachers and principals that:

1. Take into account data on student growth as a significant
factor as well as other factors such as multiple observation-based
assessments of performance and ongoing collections of profes-
sional practice reflective of student achievement and increased
high-school graduations rates; and

2. Are designed and developed with teacher and the principal’s
involvement;

(d) Identify and provide additional leadership and compensa-
tion opportunities to school leaders, teachers, and other staff who
have increased student achievement and high-school graduation
rates, if applicable, and identify and remove those who, after ample
opportunities have been provided for them to improve their profes-
sional practice, have not done so;

(e) Provide staff with ongoing, high-quality, job-embedded
professional development that is aligned with the school’s compre-
hensive instructional program and designed with school staff to
ensure they are equipped to facilitate effective teaching and learn-
ing and have the capacity to successfully implement school reform
strategies which shall include:

1. Subject-specific pedagogy;

2. Instruction that reflects a deeper understanding of the com-
munity served by the school; and

3. Differentiated instruction;

(f) Implement strategies designed to increase opportunities for
career growth which shall include more flexible working conditions
designed to recruit, place, and retain staff with the skills necessary
to meet the needs of the students in a transformation school;

(g) Use data to identify and implement an instructional program
that is research-based and vertically aligned from one grade to the
next as well as aligned with state academic standards;

(h) Promote the continuous use of student data from formative,
interim, and summative assessments to inform and differentiate
instruction in order to meet the academic needs of individual stu-
dents;

(i) Increase learning time and create community-oriented
schools that:

1. Establish schedules and implement strategies that provide
increased learning time; and

2. Provide ongoing mechanisms for family and community
engagement; and

(j) Provide operational flexibility and sustained support that:

1. Gives the school sufficient operational flexibility, including
staffing, calendar, time, and budgeting to fully implement a com-
prehensive approach to substantially improve student achievement
outcomes and increase high school graduation rates; and

2. Ensures that the school participates in ongoing, intensive
technical assistance and related support from the local district and
the state.

(k) Provide quarterly progress reports to the local board of
education and the Kentucky Department of Education.

(4) A school or district engaging in the School Closure Option
shall develop a plan for the closure of the school. The plan shall
include:

(a) A process for the transfer of students to higher performing
schools in the district;

(b) A determination by the local board of education regarding
staff assignments and the use of the existing facility and other
assets;

(c) A method of monitoring the progress of students in their
new school environment; and

(d) A quarterly progress report to the local board of education
and the Kentucky Department of Education.

Section 7. Establishment of Approved External Management
Organizations. (1) The list of approved EMOs shall be created by
the Commissioner of Education following the application process
established in subsection (2) of this section.

(2) The commissioner shall issue a request for information to
solicit EMO applicants who shall detail the scope of the services
they are able to provide to persistently low-achieving school. The
request for information shall include the following information to

solicit the EMQ’s qualifications:

(a) The ability of the EMO to staff the school with dynamic
leadership with experience in turning around low-performing
schools during the period of the contract;

(b) The ability of the EMO to conduct a needs assessment in
the school and develop a plan of action based on the needs as-
sessment;

(c) The ability of the EMO to deliver a comprehensive list of
services designed to turnaround the school(s);

(d) The ability of the EMO to screen staff and make decisions
on staff assignments;

(e) Its familiarity with Kentucky school laws and administrative
regulations;

(f) The experience of the EMO in turning around low-achieving
schools;

(g) References from other low-achieving schools or school
districts supporting the EMO’s ability to turn around low-achieving
schools;

(h) Evidence by the EMO that its provision of services includes
instructional leadership, professional learning support for teachers
and other staff, and services to families and community stakehold-
ers;

(i) Evidence of the EMO'’s financial stability, any pending or
threatened litigation, and liability insurance coverage; and

(j) Other information required pursuant to KRS Chapter 45A.

(3) The Commissioner of Education shall review all responses
and determine which applicants meet the criteria in subsection (2)
of this section. The qualifying applicants shall be submitted to the
Kentucky Board of Education for approval. The list of approved
EMOs shall be made public upon approval by the Kentucky Board
of Education.

Section 8. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

(a) "Standards and Indicators for School Improvement", dated
March 30, 2000; and

(b) "The Missing Piece of the Proficiency Puzzle", dated June
2007.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Kentucky Department of
Education, First Floor, Capital Plaza Tower, Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m.

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adop-
tion by the Kentucky Board of Education, as required by KRS
156.070(4).

TERRY HOLLIDAY, Ph.D., Commissioner of Education
JOE BROTHERS, Chairperson
APPROVED BY AGENCY: January 15, 2010
FILED WITH LRC: January 15, 2010 at 2 p.m.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Kevin C. Brown

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation establishes the processes to be followed when a
school is identified as persistently low-achieving.

(b) The necessity of this administrative regulation: This admin-
istrative regulation was necessary to implement provisions of
160.346 that set forth the processes to be followed when a school
is identified a persistently low-achieving.

(c) How this administrative regulation conforms to the content
of the authorizing statute: This administrative regulation provides
specifics for establishing the process and procedures for imple-
menting the intervention options of KRS 160.346 that are available
to schools, districts, local boards of education and the commis-
sioner of education.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation provides specifics for establishing the process
and procedures for implementing the intervention options of KRS
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160.346 that are available to schools, districts, local boards of
education and the commissioner of education.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not an amendment.

(b) The necessity of the amendment to this administrative
regulation: Not an amendment.

(c) How the amendment conforms to the content of the author-
izing statute: Not an amendment.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not an amendment.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: All public school districts in Kentucky that have
schools identified as persistently low-achieving and supporting staff
in the Kentucky Department of Education.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including: The proposed regulation will impact identified schools
and districts by providing the detail necessary to carry out their
roles and responsibilities in KRS 160.346.

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: School districts must formally choose an
intervention option for those options listed in KRS 160.346 and
carry out the processes detailed for that option in the regulation.
The Commissioner of Education must notify the local district upon
receipt of audit committee recommendations as to school and dis-
trict leadership capacity based on the recommendations in the
audits. Kentucky Department of Education staff and contracted
individuals will be responsible for completion of the audits de-
scribed in the regulation.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): There will be no cost to the School Districts or the Com-
missioner of Education other than minimal administrative costs.
The audit is paid through the Commonwealth School Improvement
Funds. The cost is estimated at $25,000 per audit.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The identified persistently low-
achieving schools will have an improved chance of turning around
their struggling school by qualifying for significant fiscal and human
resources to assist in the school improvement efforts. The com-
missioner and Kentucky Department of Education staff will have
better ability to conduct audits and make recommendations to the
school districts regarding the best strategies for improving these
schools.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation:

(a) Initially: The proposed regulation results in additional costs
to the Kentucky Department of Education to conduct the audit pro-
cess. The audit is paid through the Commonwealth School Im-
provement Funds. The cost is estimated at $25,000 per audit.

(b) On a continuing basis: The proposed regulation results in
additional costs to the Kentucky Department of Education to con-
duct the audit process. The audit is paid through the Common-
wealth School Improvement Funds. The cost is estimated at
$25,000 per audit.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Com-
monwealth School Improvement Funds and federal funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: No increase
will be necessary.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish fees or directly or indi-
rectly increase any fees.

(9) TIERING: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the administrative regulation
applies equally to all school districts containing low-achieving

schools.
FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? School districts.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 156.035, 156.070, 160.346.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.
There will be no additional revenue generated by this administra-
tive regulation. The amount of dollars expended by the State for
this administrative regulation depends on the number of schools
identified as persistently low-achieving. No additional costs are
expected.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? None

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None,
however this regulation enables districts to be eligible for federal
funding.

(c) How much will it cost to administer this program for the first
year? The proposed regulation, as required by HB 176, will result
in audits of low-performing schools and districts. The audit is paid
through the Commonwealth School Improvement Funds. The cost
is estimated at $25,000 per audit.

(d) How much will it cost to administer this program for subse-
quent years? The proposed regulation, as required by HB 176, will
result in audits of low-performing schools and districts. The audit is
paid through the Commonwealth School Improvement Funds. The
cost is estimated at $25,000 per audit.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
811 KAR 1:070E

KRS 230.260(9) grants the Kentucky Horse Racing Authority
the authority to issue and establish the conditions of licensure in
the Commonwealth of Kentucky. EO 2009-535, effective June 12,
2009, established the Kentucky Horse Racing Commission and
transferred all authority, function, and responsibilities of the Ken-
tucky Horse Racing Authority to the commission (which still refers
to the commission in its previously constituted form as the Ken-
tucky Horse Racing "Authority"). KRS 230.260(9) states as follows:
"Applications for licenses shall be made in the form, in the manner,
and contain information as the authority may, by administrative
regulation, require. Fees for all licenses issued under KRS 230.310
shall be prescribed by and paid to the authority." KRS 230.310
provides that each license issued by the commission is effective for
the duration of the calendar year in which it is issued. Due to the
need for increased enforcement activities, a corresponding in-
crease in licensing fees is warranted. This emergency administra-
tive regulation is necessary to allow the amended fees to apply to
all licenses processed and issued for the 2010 calendar year and
to remove racing association licensing requirements in order to be
consistent with 811 KAR 1:034E. The delays inherent in the ordi-
nary regulation process will not permit licenses to be issued under
the new fee structure throughout 2010. Since pari-mutuel horse
racing will be conducted in Kentucky throughout the year 2010, it is
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imperative that licenses be issued consistently throughout the year
under the new fee structure. This emergency administrative regula-
tion shall be replaced by an ordinary administrative regulation filed
simultaneously with the emergency administrative regulation. This
emergency administrative regulation is substantially different from
the regulation filed July 20, 2009 because necessary forms and
references have been updated; the requirement for those under
the age of eighteen (18) to be enrolled in an educational program
has been removed; the criminal background reporting require-
ments have been changed; a new category of licensee has been
specified; new timelines for changes in application information
have been identified; and all racing association licensing require-
ments have been removed in order to comply with 810 KAR
1:034E. This emergency administrative regulation is identical to the
ordinary administrative regulation.

STEVEN L. BESHEAR, Governor
ROBERT D. VANCE, Secretary
ROBERT M. BECK, Chairman

PUBLIC PROTECTION CABINET
Kentucky Horse Racing Authority
Division of Licensing
(Emergency Amendment)

811 KAR 1:070E. Licensing Standardbred racing. [Licens-

RELATES TO: KRS 230.260, 230.280, 230.290, 230.300,

dor, mutuel clerk, stable employee, occupational, special event and
any employee listed in Section 5 of this administrative requlation.

(b) Racing officials.

(c) Persons employed by the association, or employed by a
person or concern contracting with or approved by the association
or commission to provide a service or commodity associated with
racing or racing patrons, with job duties which require their pres-
ence anywhere on association grounds.

(d) Sole proprietors, independent contractors, and all partners
of a partnership contracting with or approved by the association or
commission to provide a service or commodity on association
grounds.

(e) Commission employees with job duties which require their
presence anywhere on association grounds; and

(f) Commission members.

(3) Lessors and lessees. Any horse under lease shall race in
the name of the lessee and a copy of the lease shall be filed with
the clerk of course. A horse shall not race under lease without an
eligibility certificate issued by the United States Trotting Associa-
tion, Standardbred Canada, or other appropriate international har-
ness racing governing agency in the name of the lessee. Both the
lessee and lessor shall be licensed by the commission prior to
post.

(4) The commission shall require a person working at a li-
censed association in the Commonwealth which provides infor-
mation concerning timed public qualifying races to obtain a valid
license issued by the commission. The presiding judge or designee
may refuse entry or scratch any horse involving any person who,
after requested to obtain a valid license, fails to or is unable to

230.310, 230.320[kRS-230-310]

STATUTORY AUTHORITY: KRS 30.215(2), 230.260,
230.290(2), 230.310(1).[236-260]

EFFECTIVE: January 15, 2010

NECESSITY, FUNCTION, AND CONFORMITY: 230.215(2)

obtain a license.

(5) A person required to be licensed shall submit a completed
written application on the form "Licensing Application" (KHRC 25-
01 (01/10) or forms pursuant to Section 7 of this administrative
regulation, along with the fee required by Section 5 of this adminis-

grants the Kentucky Horse Racing Authority (the "Authority") the

trative regulation. A temporary license may be obtained by an au-

authority to regulate conditions under which standardbred racing

thorized representative of an owner in accordance with Section 17

shall be conducted in Kentucky. KRS 230.310(1) authorizes the

of this administrative requlation. A conditional license may be is-

Authority to establish licensing requirements for participation in

sued by the commission or its designee upon submission of a writ-

standardbred racing. EO 2009-535, effective June 12, 2009, estab-

ten application.

lished the Kentucky Horse Racing Commission (the "commission")
and transferred all functions of the Authority to the commission.
This administrative regulation establishes licensing procedures and

Section 3. General License Application Requirements for all
Applicants. (1) Any person required to be licensed by Section 2 of

requirements for participation in standardbred racing.[Fe-regulate

conditions-under-which-harness-racing-shall-be-conducted-in-Ken-

Section 1. Definitions. (1) "Person" means an individual, pro-

this_administrative requlation and desiring to participate in stand-
ardbred racing in the Commonwealth may apply to the commission
for a license.

(2) An application may be submitted on or after November 1 of
the calendar year preceding the calendar year in which the license
is to be in force. An application shall be submitted not later than
twenty-four (24) hours after an applicant has arrived on association

prietorship, firm, partnership, joint venture, joint stock company,

grounds, unless a temporary license is obtained in accordance with

syndicate, business, trust, estate, company, corporation, associa-

Section 17 of this administrative requlation. The license application

tion, club, committee, organization, lessor, lessee, racing stable,

shall be reviewed and the license issued by commission personnel.

farm name, or other group of persons acting in concert.
(2) "Restricted area" means a portion of association grounds to

(3) Information provided on or with a license application shall
be complete and correct. Material misrepresentation by a license

which access is limited to licensees whose occupation or participa-

applicant or his or her agent shall result in an immediate license

tion requires access, and to those individuals accompanying a

suspension, revocation, refusal, or denial, or imposition of a fine by

licensee as permitted by the association.

Section 2. Persons Required to be Licensed. (1) A person shall

the commission or the Presiding judge.
(4)(a) An applicant for licensing shall be a minimum of sixteen
(16) years of age except as provided by paragraph (b) of this sub-

not participate in_pari-mutuel racing under the jurisdiction of the

section. An applicant may be required to submit a certified copy of

commission without a valid license issued by the commission pur-

his or her birth certificate or work permit.

suant to KRS 230.310.
(2) An owner, owner/trainer, owner/driver, owner/trainer/driver,

(b) The commission may grant an owner’s license to a person
less than sixteen (16) years of age if the person’s parent or legal

trainer, driver, and driver/trainer, shall also have a valid license

guardian is licensed by the commission. An application under this

issued by the United States Trotting Association, Standardbred

subsection shall be signed by the applicant's parent or legal guard-

Canada, or other appropriate international harness racing govern-

ian in the presence of one (1) or more of the judges.

ing agency in order to participate in pari-mutuel racing in Kentucky.
Categories of licenses issued by the commission shall include the

(5) An application from a person or entity consisting of more
than one (1) individual person desiring to race horses in the Com-

following:
(a) Racing participants and personnel including the following:

monwealth shall, upon request, in addition to designating the per-

owner, owner/trainer, owner/driver, owner/trainer/driver, driv-

son or persons representing the entire ownership of the horses, be
accompanied by documents which fully disclose the identity, de-

er/trainer, authorized agent, trainer, assistant trainer, driver, farm

gree, and type of ownership held by all individual persons who own

manager or agent, veterinarian, veterinary technologist or techni-

or control a present or reversionary interest in the horses.

cian, veterinary assistant, equine health professional, farrier, ven-

(6) The commission shall provide notice to an applicant that
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the license has been issued, denied, or refused. If all requirements

starts, or starts at grand circuit meetings in the two (2) year calen-

for licensure are met, a license shall be issued to the license appli-

dar period preceding the date of application provided he or she has

cant.

Section 4. Additional Licensing Requirements for Specific Li-

at least fifty (50) satisfactory fair starts.
(d) Notwithstanding the foregoing, the applicant must have at
least ten (10) wins at extended pari-mutuel meetings while holding

censes. (1) Driver. A person desiring to drive a harness horse at a

a provisional license and meet the provisions of Section 9 of this

race meeting licensed by the commission shall obtain a license

administrative regulation or must have at least five (5) wins at ex-

from the commission and the United States Trotting Association,

tended pari-mutuel meetings while holding a provisional license

Standardbred Canada, or _an appropriate international harness

and obtain the unanimous consent of the presiding judge and the

racing governing agency.
(2) General qualifications for a qualifying-fair (QF) provisional
("P") and full ("A") driver's license. An applicant for a provisional

members of the local district track committee.
(4) Trainer. An applicant for a trainer license shall show proof
that he or she is duly licensed as a trainer by the United States

license to drive a harness horse at a race meeting licensed by the

Trotting Association and shall meet the requirements set forth in

commission shall meet the following requirements:
(a) Be at least sixteen (16) years of age for a (QF) license.
(b) Be at least eighteen (18) years of age for a (P) or (A) li-

811 KAR 1:085 and 811 KAR 1:090, Sections 1, 2, 3, 5, and 14. If
any licensed trainer is absent from a racing meet for more than six
(6) days, the trainer shall appoint and have properly licensed a new

cense.
(c) No applicant who has previously held any type of license
shall be subsequently denied a driver’s license solely on the basis

of age.
(d) Applicants for a provisional license will only be considered

trainer of record.

(5) Veterinary Personnel.

(a) An application from a person desiring to treat, prescribe for,
or attend to any horse on association grounds as a practicing vet-
erinarian_shall be accompanied by evidence that the person is

for such a license when they have obtained at least twelve (12)

currently licensed as a veterinarian by the Commonwealth of Ken-

satisfactory qualifying drives within _a consecutive twelve (12)

tucky.

month period, or fifteen (15) such drives within a two (2) year peri-
od and the approval of the Presiding judge and the local district

(b) An application from a person desiring to work on associa-
tion grounds as a veterinary technologist or veterinary technician

track committee appointed by the U.S.T.A. District Chairman. Ama-

shall be accompanied by evidence that the person is currently

teur races conducted at extended pari-mutuel tracks may be con-

reqgistered as a veterinary technologist or veterinary technician by

sidered as qualifying races for the purpose of meeting this re-

the Commonwealth of Kentucky, and "Veterinarian Authorization

quirement. Drivers holding a gualifying-fair license will not be con-

Form" (KHRC 25-04 (01/10)) signed by a licensed veterinarian

sidered for advancement to a provisional license until he or she

certifying that the applicant is working for the veterinarian as re-

has had at least six (6) months driving experience while holding a

quired by KRS Chapter 321.

qualifying-fair_license, or have at least three (3) months driving
experience while holding a qualifying-fair license and twenty-four

(c) An application from a veterinary assistant shall be accom-
panied by a "Veterinarian Authorization Form" (KHRC 25-04

(24) satisfactory qualifying drives and the unanimous written con-

(01/10)) signed by a licensed veterinarian certifying that the appli-

sent of the presiding judge and the members of the local district

cant works for him or her as required by KRS 321.443.

track committee.
(e) At the discretion of the presiding judge, a qualifying driver

(d) Equine health professionals. An application from an equine
health professional not defined by KRS Chapter 321 shall be ac-

who has had satisfactory drives at fairs or in amateur races con-

companied by a "Veterinarian Authorization Form" (KHRC 25-04

ducted at county fairs may be given credit for not more than three-

(01/10)) signed by a licensed veterinarian attesting to the skill and

fourths (3/4) of those drives toward the requisite number of qualify-

integrity of the applicant by the licensed veterinarian and the chief

ing drives required for advancement to a provisional license.
(f) In determining the applicant’s qualifications for a provisional
license the Presiding judge shall consider each qualifying drive and

state veterinarian.
(6) Farriers. An _application from a person not previously li-
censed in the capacity of farrier shall submit a diploma or other

shall not deem a drive to be unsatisfactory based solely upon the

document signifying successful completion of a farrier course or

failure of the horse to go in qualifying time.
(q) Other criteria to be considered by the presiding judge and

examination recognized by the American Farrier's Association, or
submit a letter of recommendation from a licensed farrier.

the district track committee shall include the applicant’s ability to
harness and equip a horse properly and to establish his or her

(7) Stable employee, occupational employee, vendor employ-
ee. In order to obtain a stable employee, occupational employee,

proficiency in handling the animal; such examination to be adminis-

or vendor employee license, the license applicant's employer shall

tered by the district track committee.
(h) Upon satisfactory recommendations from both the presiding

sign the employee’s license application verifying employment and
workers’ compensation coverage.

judge and the district track committee the applicant shall be grant-
ed a provisional license for a probationary term of fifteen (15) pari-

(8) Special event licensees. A special event license shall be
issued to employees who are employed by an association only for

mutuel starts.
(i) Upon satisfactory completion of the probationary pari-mutuel

the duration of a special event. A special event license shall be
valid for the days of the event only, and the duration of the license

races as described above, and with written approval of the presid-

shall not exceed three (3) calendar days.

ing judge, a provisional license shall be issued by this association.
() The applicant shall submit satisfactory evidence of an eye
examination indicating 20/40 corrected vision in both eyes, or if

Section 5. Licensing Fees. (1) The following annual fees shall
accompany the application and shall not be refundable:

one (1) eye is blind, at least 20/30 corrected vision in the other eye,
and, upon request, shall submit evidence of physical and mental

(a) $125 - owner, trainer, driver, owner/trainer/driver, own-
er/driver, driver/trainer, owner/trainer, assistant trainer, veterinari-

ability or submit to a physical examination.
(3) (Full) A full license valid for all meetings. Drivers holding a
provisional license will not be considered for advancement to a full

an, claiming license, and temporary license;
(b) $100 - racing officials, assistant racing secretary, director of
racing, placing judge, farrier, testing laboratory employee, racing

license until he or she has qualified in one (1) of the three (3) fol-

department employee, valet, paddock blacksmith, and outrider;

lowing categories:
(a) Had at least one (1) year’s driving experience while holding

(c) Fifty (50) dollars - veterinary assistant, veterinary techni-
cian, veterinary technologist, equine health professional, vendor,

a provisional driver's license plus twenty-five (25) satisfactory pari-

mutuel employee, farm manager, and farm agent;

mutuel starts in the twelve (12) month period beginning with the
issuance of the provisional license.
(b) Or had less than one (1) year's driving experience while

(d) Twenty-five (25) dollars - association employee, occupa-
tional employee, vendor employee, any person employed by a
concern contracting with the association to provide a service or

holding a provisional driver’'s license, but with at least fifty (50)

commodity and which employment requires that person’s presence

satisfactory pari-mutuel starts.
(c) Or made twenty-five (25) satisfactory extended pari-mutuel

on _association grounds during a race meeting, film patrol crew
member, television production employee, member of an associa-
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tion security department (including a policeman, watchman, fire-

insurance covering his or her employees as required by KRS

man, ambulance driver, or emergency medical technician), track

Chapter 342.

superintendent, member of maintenance department staff, admis-
sions department manager and employee, association conces-
sions_manager and employee, parking manager and employee,

Section 11. Financial Responsibility. A licensee shall maintain
financial responsibility during the period for which the license is

and all other persons employed by the association;
(e) Ten (10) dollars — special event mutuel, special event oc-

issued. A licensee's failure to satisfy a final judgment rendered
against him or her by a Kentucky court, or a domesticated judg-

cupational, and special event vendor employee, including stable

ment from another jurisdiction, for goods, supplies, services, or

foreman, exercise personnel, hotwalker, groom, watchman, and

fees used in the course of his or her licensed occupation, consti-

ony person.
(f) Five (5) dollars — stable employee.
(2) A replacement fee for a duplicate license shall be ten (10)

tutes a failure to meet the financial responsibility requirements of
KRS 230.310. If the licensee fails to show just cause for his or her
failure to satisfy the judgment, then his or her license may be sus-

dollars, except that this fee shall be waived for the first duplicate

pended or revoked until the licensee provides written documenta-

license issued during any calendar year.

Section 6. Fingerprinting, if requested. A license applicant may

tion of satisfaction of the judgment. An applicant for a license may
be required to submit evidence of financial responsibility to the
commission if such a judgment has been rendered against him or

be required to furnish to the commission a set of fingerprints or
submit to fingerprinting prior to issuance of a license. If the license
applicant has been fingerprinted in the Commonwealth or another
racing jurisdiction within the five (5) years preceding the date of the

her.

Section 12. Voluntary Withdrawal of License Application. A
license applicant may with the approval of the license review com-

license application, then the commission may accept the previous

mittee voluntarily withdraw his or her license application from the

fingerprints or require new fingerprints. The cost of fingerprinting

license review process. If the applicant chooses to voluntarily with-

and fingerprint analysis shall be paid by the license applicant.

Section 7. Multi-state/National Licenses. In lieu of a license

draw his or her application, then this withdrawal shall not constitute
a denial or suspension of a license and shall be without prejudice.
The commission shall issue a notice of the withdrawal, and the

application as required by this administrative regulation, an appli-

notice shall be communicated to the Association of Racing Com-

cant may submit an ARCI multi-state license and information form

missioners International.

or the national racing compact license and information form. It shall
be accepted if the commission determines that it ensures compli-
ance with all licensing requirements in this administrative regula-

Section 13. License Review Committee. (1) The Executive
Director or Presiding judge may refer a license application to the

tion and KRS Chapter 230.

Section 8. Consent to investigate by license applicants and

License Review Committee in lieu of denying.
(2) The License Review Committee shall be composed of the
Executive Director or designee, the Director of Licensing or de-

licensees. After an applicant files a license application, the com-

signee, the presiding judge or designee, and at least one other

mission may:
(1) Investigate the criminal background, employment history,

commission member or commission staff member as designated
by the Executive Director. At least three members of the committee

and racing history record of the applicant;

(2) Engage in research and interviews to determine the appli-
cant's character and qualifications; and

(3) Verify information provided by the applicant.

Section 9. Consent to search and seizure by licensees. (1) By

shall participate in any license review committee meeting.

(3) If a referral to the committee is made, then a license shall
not be issued until the committee makes a favorable ruling on the
license application. The applicant may be required by the commit-
tee to appear personally. If the committee is unable to make a
favorable ruling on the license application, then the committee may

acceptance of a license, a licensee consents to search and inspec-

give the license applicant the opportunity to voluntarily withdraw his

tion by the commission or its agents at any location described in

or _her license application in accordance with Section 12 of this

KRS 230.260(2), including any training facility, and to the seizure

administrative requlation. If the license applicant does not wish to

of any prohibited medication, controlled substance, paraphernalia,

voluntarily withdraw his or her application, then the committee shall

or device in violation of state or federal law or Title 810 or 811 of

deny the application.

the Kentucky Administrative Regulations.
(2)(a) A licensee shall consent to a reasonable search of the

(4) The denial of the application may be appealed in accord-
ance with KRS Chapter 13B.

property in his or her possession by the commission or its repre-
sentatives, including tack rooms, living or sleeping quarters, motor

(5) In the alternative, the commission, the License Review
Committee, or the Executive Director may refer the case directly to

vehicles, trunks, boxes, and containers of any sort at any location

the commission without denial or approval of the application.

under the jurisdiction of the commission.
(b) A licensee shall consent to the seizure of any object which
may be evidence indicating a violation of an administrative requla-

Section 14. License denial, revocation, or suspension. (1) The
commission or its designee may refuse or deny a license applica-

tion.
(c) A licensee shall cooperate in every way with the commis-

tion; commission or presiding judge may suspend or revoke a li-
cense or otherwise penalize a licensee in accordance with KRS

sion or its representatives during the conduct of an investigation, to

230.320(1), or other person participating in Kentucky horse racing,

include responding correctly to the best of his or her knowledge to

for any of the following reasons:

all questions asked by the commission or its representatives per-
taining to racing matters.
(d) A licensee shall consent to out-of-competition testing.

Section 10. Employer responsibility. (1) An employer shall not

(a) The public interest for the purpose of maintaining proper
control over horse racing meetings or pari-mutuel wagering may be
adversely affected if the license is issued:;

(b) The licensee or applicant has any felony or misdemeanor
criminal conviction from any jurisdiction, including having entered

employ an unlicensed person for a position that requires a license

into any form of diversionary program, within fifteen (15) years

under KRS 230.300 or 230.310 or this administrative regulation. If

preceding the date of submission of a license application;

an _employer does so, the employer may be subjected to license
suspension, denial, or revocation under KRS Chapter 230, Title

(c) The licensee or applicant has pending criminal charges or
is criminally charged during the license period in any jurisdiction.

810 or 811 of the Kentucky Administrative Reqgulations.
(2) Every employer shall be responsible for ensuring compli-

(d) The licensee or applicant has had a license issued by the
legally constituted racing or gaming commission of a state, prov-

ance with all applicable employment laws.
(3) The license application of an employee shall be signed by

the employer.
(4) A licensed employer shall carry workers' compensation

ince, or country denied, suspended, or revoked.

(e) The licensee or applicant has had a license issued by the
Commonwealth of Kentucky revoked, suspended, or denied;

(f) The licensee or applicant has applied and received a license
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at less than sixteen (16) years of age, except as permitted in Sec-

sons are in the course of performing their duties;

tion 3 of this administrative requlation;
(q) The licensee or applicant has made a material misrepre-

(z) The licensee or applicant is unqualified to perform the du-
ties for which the license is issued:;

sentation, falsification, or omission of information in an application
for a license;
(h) The licensee or applicant has been ejected, ruled off, or

(aa) The licensee or applicant has discontinued or is ineligible
for the activity for which the license is to be issued, or for which a
previous or existing license was issued;

excluded from racing association grounds in the Commonwealth of
Kentucky or a racetrack in any jurisdiction;
(i) The licensee or applicant has violated or attempted to vio-

(bb) The licensee or applicant has made a material misrepre-
sentation in the process of registering, nominating, entering, or
racing a horse as Kentucky owned, Kentucky bred, or Kentucky

late a statute, administrative regulation, or similar rule respecting

sired;

horse racing in any jurisdiction;
() The licensee or applicant has perpetrated or attempted to

(cc) The licensee or applicant has failed to pay a required fee
or fine, or has otherwise failed to comply with Kentucky statutes or

perpetrate a fraud or misrepresentation in connection with the rac-

administrative requlations;

ing or breeding of a horse or pari-mutuel wagering;

(k) The licensee or applicant has caused, attempted to cause,
or_participated in _any way in _an attempt to cause the pre-
arrangement of a race result, or has failed to report knowledge of

(dd) The licensee or applicant failed to comply with a written
directive or ruling of the commission or the presiding judge;

(ee) The licensee or applicant has failed to advise the commis-
sion of changes in the application information as required by Sec-

this kind of activity immediately to the judges;
() The licensee or applicant has demonstrated financial irre-
sponsibility by accumulating unpaid obligations, defaulting on obli-

tion 16 of this administrative regulation;
(ff) The licensee or applicant has failed to comply with the tem-
porary license requirements of Section 17 of this administrative

gations, or issuing drafts or checks that are dishonored or not paid;
(m) The licensee or applicant has failed to disclose to the
commission complete ownership or beneficial interest in a horse

requlation;
(qg) The licensee or applicant has violated the photo identifica-

tion badge requirements of Section 20 of this administrative regula-

entered to be raced;
(n) The licensee or applicant has misrepresented or attempted
to misrepresent facts in connection with the sale of a horse or other

tion;
(hh) The licensee or applicant has aided or abetted any person
in violation of any statute or administrative requlation pertaining to

matter pertaining to racing or registration of a horse;

(0) The licensee or applicant has offered, promised, given,
accepted, or solicited a bribe in any form, directly or indirectly, to or
by a person having any connection with the outcome of a race, or

horse racing;

(i) The licensee or applicant has hired an unlicensed person
required by KRS 230.300 or 230.310 or this administrative regula-
tions to be licensed:;

failed to report conduct of this nature immediately to the judges;
(p) The licensee or applicant has abandoned, mistreated,

(i) The licensee or applicant, being a person other than a li-
censed veterinarian, has possessed on association grounds:

abused, neglected, or engaged in an act of cruelty to a horse;
(q) The licensee or applicant has engaged in conduct that is

1. A hypodermic needle, hypodermic syringe, or other device
which could be used to administer any substance to a horse, ex-

against the best interest of horse racing, or compromises the integ-

cept as permitted by 811 KAR 1:090; or

rity of operations at a track, training facility, or satellite facility;
(r) The licensee or applicant has entered, or aided and abetted

2. A medication, stimulant, sedative, depressant, local anes-
thetic, or any other foreign substance prohibited by a statute or

the entry, of a horse ineligible or unqualified for the race entered;
(s) The licensee or applicant has possessed on association
grounds, without written permission from the commission or the

administrative requlation of the commission; or
(kk) The licensee or applicant has manufactured, attempted to
manufacture, or possessed a false license photo identification

presiding judge:

1. A firearm; or

2. Any other appliance or device, other than an ordinary whip,
which could be used to alter the speed of a horse in a race or

badge;

(2) A license suspension, revocation, or denial shall be report-
ed in writing to the applicant by the presiding judge and to the AR-
ClI by the division of licensing, whereby other racing jurisdictions

workout.
(t) The licensee or applicant has violated any of the alcohol or
substance abuse provisions outlined in KRS Chapter 230 or 811

shall be advised of the license suspension, revocation, or denial.
(3) A license applicant may appeal the suspension, revocation,
or denial in accordance with KRS 230.320 and KRS Chapter 13B.

KAR 1:225;
(u) The licensee or applicant has failed to comply with a written
order or ruling of the commission or the judges pertaining to a rac-

Section 15. Reciprocity. If the license of a person is denied,
suspended, or revoked, or if a person is ruled off, excluded, or

ing matter or investigation;
(v) The licensee or applicant has failed to answer truthfully

ejected from a racetrack in Kentucky or in another jurisdiction, the
commission may require reinstatement at that track before a li-

questions asked by the commission or its representatives pertain-

cense is granted by the commission.

ing to a racing matter;
(w) The licensee or applicant has failed to return to an associa-
tion any purse money, trophies, or awards paid in error or ordered

Section 16. Changes in Application Information. (1)The licen-
see or applicant shall report changes in any information required

redistributed by the commission;
(x) The licensee or applicant has participated in or engaged
any conduct of a disorderly nature on association grounds which

for licensing in writing to the commission;
(2) Any change in information required for licensing shall be
submitted in_writing upon the "Change in License Information

includes, but is not limited to:
1. Failure to obey the judges' or other officials' orders that are

Form" (KHRC 25-03 (01/10)), signed by the licensee, and filed at
the commission central office, within thirty (30) days of the change,

expressly authorized by the administrative regulations of the com-

unless it is information listed in Subsection 3 for this section.

mission;

2. Failure to drive when programmed unless excused by the
judges:;

3. Fighting;

4. Assaults;

5. Offensive and profane language;

6. Smoking on the track in colors during actual racing hours;

7. Warming up a horse prior to racing without colors;

8. Disturbing the peace;

(y) The licensee or applicant has used profane, abusive, or

(3) The licensee shall report changes in information in writing
within seventy-two (72) hours of the occurrence for these items:

(a) Criminal charges:;

(b) Criminal convictions;

(c) License denials and license suspensions of ten (10) days or
more;

(d) License revocations or fines of $500 or more in other juris-
dictions;

(e) Racing related disciplinary charges pending in other juris-
dictions; and

insulting language to or interfered or obstructed a commission
member, employee, agent, or any racing official, while these per-

(f) Withdrawal, with or without prejudice, of a license applica-
tion by the licensee in any jurisdiction.
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Section 17. Temporary licenses. (1) Only an owner is eligible
for a temporary license. A horse in a trainer's care shall not start in
arace unless the owner has a current license or has an application

her badge for any purpose.
(5) Licensee credentials (photo identification badges) are the
property of the commission and shall be surrendered to the Execu-

for_a temporary license, "Application for a Temporary Owner's

tive Director, the judges, the commission Director of enforcement

License" (KHRC 25-02 (01/10)), on file with the commission. A
licensed trainer may apply for a temporary license on behalf of an
owner for whom the licensed trainer trains. The commission may
refuse the license if the applicant fails to supply a name, social

or director of licensing, or designee, upon request.

Section 21. Duties of Licensees. (1) A licensee shall be knowl-
edgeable of this administrative requlation and, by acceptance of

security number, and mailing address for a temporary license. A

the license, agrees to abide by this administrative regulation.

temporary license shall be valid for no more than thirty (30) days
from the date of issuance and shall automatically lapse after the

(2) A licensee shall report to track security or judge any
knowledge the licensee has that a violation of these rules has oc-

thirtieth day pending completion of all licensing procedures. Upon

curred or may occur.

expiration of the thirty (30) day temporary license, the owner's
license shall be suspended or the owner's horses shall be ineligible
to race in Kentucky pending completion of all licensing procedures.

(3) A licensee shall abide by all rulings and decisions of the
judges and the commission, and all decisions by the judges and
the commission shall remain in force unless reversed or modified

Completion of all owner licensing procedures shall extend the

by the commission or a court of competent jurisdiction upon proper

owner's license to the end of the calendar year. If temporary li-

appeal pursuant to KRS 230.330.

cense expires prior to completion of all owner license procedures,
the applicant shall pay an additional licensing fee.

(2) An owner shall not be eligible to be issued more than one
(1) temporary license in any calendar year.

(3) A temporary license shall not be valid for claiming.

Section 18. Eligibility for Multiple Licenses. More than one (1)
license to participate in horse racing may be granted to a person

(4) Rulings and decisions of the judges may be appealed to the
commission, except those made by the judges as to:

(a) Findings of fact as occurred during and incident to the run-
ning of a race; and

(b) A determination of the extent of disqualification of horses in
a race for fouls committed during the race.

(5) A licensee shall cooperate fully with all investigations and
inquiries made by commission representatives or association secu-

except when prohibited by Section 19 of this administrative regula-

rity, or both.

tion due to a potential conflict of interest.

Section 19. Conflict of Interest. (1) The License Review Com-
mittee and the Presiding judge or designees shall deny or refuse to

(6) A licensee shall obey instructions from commission repre-
sentatives or association security, or both.

(7) All licensees shall immediately report to the commission
any known or suspected irregularities, any violation of the adminis-

process the license of a person, and the commission or the presid-

trative regulations rules of the commission, or any wrongdoings by

ing judge shall revoke or suspend a licensee who is determined to

any person and cooperate in any subseguent investigation.

have a conflict of interest. This conflict of interest may exists when
a spouse, immediate family member, or other persons in a similar
relationship to a licensee or applicant holds a license which the

Section 22. Common Law Rights of Associations. The validity
of a license does not preclude or infringe on the common law rights

License Review Committee or presiding judge finds to be a conflict

of associations to eject or exclude persons, licensed or unlicensed,

of interest with the licensee’s or applicant’s. A finding of a conflict

from association grounds.

of interest may be appealed to the commission pursuant to KRS
230.320 and KRS Chapter 13B.
(2) A racing official who is an owner of either the sire or dam of

Section 23. Incorporation by Reference. (1) The following ma-
terial is incorporated by reference:

a horse entered to race shall not act as an official during that race.
(3) A person who is licensed as an owner or trainer or has any
financial interest in a horse entered in that race shall not participate

(a) "Licensing Application" (KHRC 25-01 (01/10));
(b) "Application for a Temporary Owner’s License" (KHRC 25-
02 (01/10));

in that race as any of the following:

(a) Racing official;

(b) Practicing veterinarian for any horse other than owner’s;

(c) Veterinary technician, veterinary technologist, veterinarian
assistant, or equine professional to any horse other than the own-
ers;

(d) Officer or managing employee;

(e) Track maintenance supervisor or employee;

(f) Outrider;

(a) Race track security employee;

(h) Farrier;

(i) Racing chemist; and

() Testing laboratory employee.

(4) More than one license to participate in racing may be
granted to a person except if prohibited by this administrative regu-
lation due to a potential conflict of interest.

Section 20. License Photo Identification Badges. (1) If a licen-
see desires access to restricted areas of a racing association
grounds, then the licensee shall carry on his or her person at all
times within the restricted area his or her assigned commission
license (photo identification badge). These photo identification
badges are available to licensees upon presentation of appropri-
ate, valid photo identification by the licensee to commission per-
sonnel at commission licensing offices.

(2) A person shall present an appropriate license to enter a
restricted area.

(3) The judges or racing association may require visible display
of a license in a restricted area.

(4) A license may only be used by the person to whom it is
issued, and a licensee shall not allow another person to use his or

(c) "Change in Application Information Form" (KHRC 25-03
(01/10));

(d) "Veterinarian Authorization Form" (KHRC 25-04 (01/10));
and

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Kentucky Horse Racing
Commission, 4063 Iron Works Parkway, Building B, Lexington,
Kentucky 40511, Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material is also available at www.khrc.gov.[Owners-:
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(a) What this administrative regulation does: This administra-
tive regulation, 811 KAR 1:070, governs the licensing of individual
participants in standardbred horse racing in the Commonwealth of
Kentucky.

(b) The necessity of this administrative regulation: The regula-
tion is necessary to provide licensing standards for standardbred
racing, and to provide a licensing fee schedule. Revenues gener-
ated by licensing fees provide operational funds for the Kentucky
Horse Racing Commission ("KHRC").

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation governs
standardbred licensing pursuant to KRS 230.215(2) and KRS
230.260(3) which authorize the KHRC to promulgate administrative
regulations governing the conditions of horse racing. In addition,
KRS 230.290 and KRS 230.310 provide statutory criteria for the
licensing of participants in Kentucky racing.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
prescribes the conditions upon which licenses may be granted by
the KHRC.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment contains several substantive changes
which update the licensing standards for standardbred racing and
increase the licensing fee in some categories of licenses, to insure
that there is adequate funding for operational costs of the KHRC.
In addition, it also amends the language of the regulation to con-
form to KRS Chapter 13A drafting requirements.

(b) The necessity of the amendment to this administrative
regulation: The amendments are necessary to update the licensing
standards for standardbred racing, and to increase the licensing
fees to provide adequate funding for the KHRC.

(c) How the amendment conforms to the content of the author-
izing statutes: The amended regulation sets forth the rules regard-
ing standardbred licenses.

(d) How the amendment will assist in the effective administra-
tion of the statutes: This regulation will provide further guidance
and clarity.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: Approximately 2,000 standardbred licenses are
issued in a calendar year to a variety of licensees, including own-
ers, trainers, assistant trainers, drivers, stable employees, veteri-
nary personnel, racing officials, farriers, vendors, agents, mutuel
clerks, agents, and employees.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including: All of the above entities will be impacted by updates in
licensing standards and procedures. The increase in licensing fees
from $100 to $125 will apply to owners, trainers, assistant trainers,
drivers, and veterinarians. This increase in fees will impact approx-
imately 1,500 license applicants in these categories.

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: All will file an updated application in the
2010 licensing year.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): There will be no additional costs to comply with the up-
dates to the licensing regulations. There will be a $25 increase in
licensing fees to owners, trainers, assistant trainers, drivers, and
veterinarians.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): All participants will benefit from
better notice to them of the qualifications to obtain a license, and of
the licensing procedures.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation: It is estimated
that there will be no new costs to the agency associated with these
amendments.

(a) Initially: N/A

(b) On a continuing basis: N/A

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Oper-
ational budget of the KHRC.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: Implementation
will not require an increase in fees, expect as described in (4).

(8) State whether or not this administrative regulation estab-
lished any fees or directly or indirectly increased any fees: Increase
in fees as described in (4).

(9) TIERING: Tiering does not apply because the updates in
the licensing regulation shall apply to all participants in horse rac-
ing equally.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Kentucky Horse
Racing Commission

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 230.215(2), KRS 230.260(3), KRS 230.290, and
KRS 230.310.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. Will
increase funding for standardbred racing by approximately
$37,000.00 per year.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? See above.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? See
above.

(c) How much will it cost to administer this program for the first
year? No additional costs.

(d) How much will it cost to administer this program for subse-
guent years? N/A

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY
Division of Student and Administrative Services
(As Amended at ARRS, February 8, 2010)

11 KAR 8:030. Teacher scholarships.

RELATES TO: KRS 164.740, 164.744(2), 164.753(3), 164.769

STATUTORY AUTHORITY: KRS 164.748(4), 164.753(3),
164.769(5), (6)(f)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
164.744(2) authorizes the authority to provide scholarships and
KRS 164.753(3) requires the Kentucky Higher Education Assis-
tance Authority to promulgate administrative regulations pertaining
to standards for scholarship programs. KRS 164.769 establishes a
teacher scholarship program and requires the Kentucky Higher
Education Assistance Authority to establish the terms and condi-
tions for the award, cancellation, and repayment of teacher schol-
arships, awarded under KRS 164.769 and under prior teacher
scholarship programs administered by the Kentucky Higher Educa-
tion Assistance Authority. This administrative regulation establish-
es selection criteria, disbursement procedures, cancellation of
repayment procedures and repayment obligations related to schol-
arships provided under the program.

Section 1. Definitions. (1) "Authority" is defined in KRS
164.740(1).

(2) "Critical shortage area" is defined in KRS 164.769(2)(a).

(3) "Default" means the status of an obligation under this pro-
gram that has entered repayment and upon which no payment has
been made for a cumulative period of 180 days following the re-
payment begin date for the obligation.

(4) "Eligible program of study" is defined in KRS 164.769(2)(b).

(5) "Expected family contribution" is defined in KRS
164.769(2)(c).

(6) "Kentucky Teacher Internship Program" or "KTIP" means
the one (1) year of supervision, assistance, and assessment that
is:

(@) Required by KRS 161.030 and established in 16 KAR
7:010; and

(b) Also referenced as the beginning teacher internship.

(7) "Participating institution" is defined in KRS 164.769(2)(d).

(8) "Professional Teaching Certificate" means the document
issued to:

(a) An individual upon successful completion of the beginning
teacher internship; or

(b) An applicant for whom the testing and internship require-
ment is waived under KRS 161.030 based on preparation and
successful completion of the assessments.

(9) "Public school" means the common schools of the Com-
monwealth providing preschool, elementary, middle school, or
secondary instruction.

(10) "Qualified teaching service" is defined in KRS
164.769(2)(e).

(11) "Semester" is defined in KRS 164.769(2)(f).

(12) "Summer term" is defined in KRS 164.769(2)(Q).

(13) "Teaching" means performing continuous classroom in-
struction pursuant to a Professional Teaching Certificate or during
participation in the Kentucky Teacher Internship Program (KTIP),
and shall not include substitute teaching.

Section 2. Eligibility of Renewal Applicants and Selection Pro-
cess. (1) Applicants shall complete the Teacher Scholarship Appli-
cation set forth in 11 KAR 4:080, Section 1(3), according to its
instructions. The applicant shall ensure that the completed applica-
tion and supporting data indicating the applicant’s financial need
are received by the authority on or before May 1, or the next regu-
lar business day if May 1 falls on a weekend or holiday, preceding

the academic year for which the award is requested.

(2) Eligibility of renewal applicants. A person who previously
received a loan or scholarship pursuant to KRS 164.769 shall be
eligible to apply for and be considered for a renewal teacher schol-
arship if, at the time of application and disbursement, the renewal
applicant has made satisfactory progress toward completion of the
eligible program of study in accordance with standards prescribed
by the participating institution.

(3) After awards are made to all qualified renewal applicants,
applicants shall be considered and teacher scholarships shall be
awarded to recipients in the following order until funds are deplet-
ed:

(a) Initial applicants who meet the standards and requirements
established by the Education Professional Standards Board pursu-
ant to KRS 161.028 and have been unconditionally admitted to a
teacher education program shall be ranked in ascending order by
expected family contribution.

(b) Initial applicants who have not yet been admitted to a
teacher education program but who meet the standards and re-
quirements established by the Education Professional Standards
Board pursuant to KRS 161.028 for admission to a teacher educa-
tion program shall be ranked in ascending order by expected family
contribution.

(c) Otherwise eligible initial applicants seeking admission to a
teacher education program shall be ranked in ascending order by
expected family contribution.

Section 3. Award Maximums. (1) The amount of a teacher
scholarship award shall be calculated by determining the student's
total cost of education minus expected family contribution and the
amount of financial aid received or expected to be received during
the academic period. The amount of financial aid received or ex-
pected to be received during the academic period shall not include
any amounts available from any student loan or work-study pro-
grams.

(2) The maximum teacher scholarship award for a student
classified as a junior, senior, post baccalaureate, or graduate shall
be $1,250 for a summer session, $2,500 for a semester, and
$5,000 for an academic year (exclusive of a summer session).

(3) The maximum teacher scholarship award for a student
classified as a freshman or sophomore shall be $325 for a summer
session, $625 for a semester, and $1,250 for an academic year
(exclusive of a summer session).

(4) The maximum award to an eligible student enrolled less
than full time in the last semester or summer term during which a
baccalaureate, post baccalaureate or master's degree will be com-
pleted shall be:

(a) $210 per credit hour if the student is enrolled during a regu-
lar semester; or

(b) $105 per credit hour if the student is enrolled in a summer
term.

Section 4. Disbursements. (1) Disbursement of a teacher
scholarship shall be made at the beginning of each semester or
summer session and each disbursement shall be evidenced by a
promissory note, prescribed by the authority, in which the scholar-
ship recipient shall agree to repay the scholarship funds or render
qualified teaching service in lieu thereof.

(2) The monies awarded under the Teacher Scholarship Pro-
gram shall be transmitted directly to the participating institution on
behalf of all students eligible to receive the scholarship by electron-
ic funds transfer.

(3) The authority shall send to the participating institution a
disbursement roster containing each recipient's hame and Social
Security number.

(4) The participating institution shall hold the funds solely for
the benefit of the student eligible to receive the scholarship and the
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authority until the recipient has registered for classes for the period
of enrollment for which the scholarship is intended.

(5) Upon the recipient's registration, the participating institution
shall immediately credit the recipient's account and notify the recip-
ient in writing that it has so credited that account, and deliver to the
recipient any remaining scholarship proceeds.

(6) The participating institution shall indicate on the disburse-
ment roster the date funds were either credited to the student's
account or disbursed to the student, the name of a recipient for
whom funds are being returned, the amount being returned, and
the reason funds are being returned.

(7) If a recipient does not register for the period of enroliment
for which the scholarship was awarded, or a registered student
withdraws or is expelled prior to the first day of classes of the peri-
od of enrollment for which the scholarship is awarded, the school
shall return the proceeds to the authority pursuant to Section 12 of
this administrative regulation.

(8) The school shall retain a copy of the disbursement roster
for its records and forward the original roster and any undisbursed
scholarship funds to the authority not later than thirty (30) days
following receipt of the roster and the funds.

(9)(a) If a recipient subsequently refuses to repay the scholar-
ship on grounds that he was unaware of or did not receive delivery
of the scholarship proceeds from the school, upon written request
from the authority, the school shall promptly provide documentary
evidence to the authority that the recipient received or had funds
credited to his student account and was notified of this transaction.

(b) The school shall otherwise reimburse the authority for any
amount of the scholarship that is unenforceable absent that docu-
mentary evidence.

(c) The obligation of the school to provide the documentary
evidence specified in paragraph (a) of this subsection shall contin-
ue until the recipient's obligations for repayment of the scholarship
is paid in full or otherwise discharged.

Section 5. Cancellation. (1) A recipient rendering qualified
teaching service in a designated critical shortage area shall remain
eligible for the critical shortage credit provided by KRS
164.769(6)(c) if:

(a) The authority determines that an area is no longer a critical
shortage area; and

(b) The recipient continues to render qualified teaching service
in the area.

(2)(a) If a recipient has received loans or scholarships from
more than one (1) program that is administered by the authority,
and requires a period of qualified teaching service for repayment or
cancellation, the teaching requirements shall not be fulfilled con-
currently.

(b) Unless the authority determines otherwise for cause, loans
or scholarships from more than one (1) program shall be repaid or
cancelled by qualified teaching service in the same order in which
they were received.

(c) If a recipient has received a loan or scholarship pursuant to
KRS 156.611, 156.613, 164.768, 164.769 or 164.770 during the
same semester as receiving a scholarship pursuant to KRS
161.165, the loan or scholarship received pursuant to KRS
156.611, 156.613, 164.768, 164.769 or 164.770 shall be repaid or
cancelled by qualified teaching service prior to the scholarship
received pursuant to KRS 161.165.

(3) A recipient shall receive cancellation under _this pro-
gram for each semester during which service is provided as
specified in KRS 164.769(6)(c) if the recipient:

(a) Has completed the program of study;

(b) Is providing qualified teaching service; and

(c) Is prohibited from participating in KTIP solely as a re-
sult of state budget limitations.[Reecipients-who-have completed

specified in KRS 164.769(6)(¢c).]

(4) Verification of qualified teaching service shall be submitted
to the authority in writing, signed by the local school district super-
intendent or building principal.

Section 6. Repayment. (1) A recipient failing to complete the
eligible program of study, attain certification after completion of the
eligible program of study, or[te] commence rendering qualified
teaching service within the six (6) month period following comple-
tion of the eligible program of study shall immediately become
liable to the authority to pay the sum of all promissory notes and
accrued interest thereon, unless the authority grants a deferment
for cause.

(2) The interest rate applicable to repayment of a teacher
scholarship under this section shall be six (6) percent per annum
beginning April 1, 2005. Prior to April 1, 2005, the interest rate shall
be twelve (12) percent per annum.

(3) If a repayment obligation subsequently becomes eligible for
service credit cancellation as a result of the recipient's provision of
teaching service, refund of payments previously made shall not be
given to the recipient.

Section 7. Default. (1) Upon default on a repayment obligation
under this program, the recipient's account shall be transferred to
the appropriate agency of the Commonwealth of Kentucky for col-
lections and shall be subject to the collection charges and fees
assessed by that agency.

(2) A recipient whose repayment obligation has defaulted and
who subsequently begins either providing qualified teaching ser-
vice in the Commonwealth of Kentucky or participating in KTIP
shall be removed from default status.

Section 8. Disability Discharge. A conditional or permanent
discharge of the repayment obligation required by this program
shall be granted by the Authority upon submission by the recipient
of the documentation required by this section.

(1) Conditional discharge. A conditional discharge shall be
granted for a maximum two (2) year period, subject to annual re-
view by the Authority, upon the submission of one (1) of the follow-
ing as proof of the recipient’s qualifying disability;

(@) A finding of permanent disability by the Social Security
Administration; or

(b) A completed Teacher Scholarship Program Application for
Discharge, which shall include a certification by the recipient’s
treating physician that the recipient is unable to work or earn mon-
ey and that the condition is expected to persist indefinitely.

(2) Permanent discharge. At the expiration of the two (2) year
Conditional Discharge period specified in subsection (1) of this
section, the Authority shall grant a permanent discharge to a recip-
ient under this program upon the submission by the recipient of
current documentation verifying that the qualifying disability exists
at the time the permanent discharge is granted.

Section 9. Notifications. A recipient shall notify the authority
within thirty (30) days of:

(1) Change in enrollment status;

(2) Cessation of full-time enrollment in an eligible program of
study;

(3) Employment in a qualified teaching service position; or

(4) Change of name or address.

Section 10. Repayment Schedule. Written notification of de-
mand for repayment shall be sent by the authority to the scholar-
ship recipient's last known address and shall be effective upon
mailing. The authority may agree, in its sole discretion, to accept
repayment in installments in accordance with a schedule estab-
lished by the authority. Payments shall first be applied to interest
and then to principal on the earliest unpaid promissory note.

Section 11. Records. A participating institution shall maintain
complete and accurate records pertaining to the eligibility, enroll-
ment and progress of each student receiving aid under this pro-
gram and the disbursement of funds and institutional charges as
may be necessary to audit the disposition of these funds. The insti-
tution's records shall be maintained for at least three (3)[five{(5}]
years after the student ceases to be enrolled at the institution.

Section 12. Refunds. (1) If a student fails to enroll, withdraws,
is expelled from the institution, or otherwise fails to complete the

- 2032 -



VOLUME 36, NUMBER 9 - MARCH 1, 2010

program on or after the student's first day of class of the period of
enrollment or changes enrollment status, the Authority may be due
a refund of monies paid to the institution on behalf of that student
or a repayment of cash disbursements made to the student for
educational expenses.

(2) If the student received financial assistance administered by
the authority, the refund and repayment shall be due to the authori-
ty for its financial assistance programs in accordance with this
section.

(3) The institution shall adopt and implement a fair and equita-
ble refund policy for financial assistance administered by the au-
thority which shall be:

(a) A clear and conspicuous written statement;

(b) Made available to a prospective student, prior to the earlier
of the student's enrollment or the execution of the student's enroll-
ment agreement, and to currently-enrolled students;

(c) Consistently administered by the institution; and

(d) Made available to the authority upon request.

(4) The institution’s refund policy for financial assistance ad-
ministered by the authority shall either:

(a) Use the same methods and formulas for determining the
amount of a refund as the institution uses for determining the re-
turn of federal financial assistance funds; or

(b) Be a separate and distinct policy adopted by the institution
that is based upon:

1. The requirements of applicable state law; or

2. The specific refund standards established by the institution's
nationally-recognized accrediting agency.

(5) The amount of the refund shall be determined in accord-
ance with the educational institution's refund policy relative to fi-
nancial assistance funds, except as provided in subsection (7) of
this section.

(6) If the institution determines that a refund of financial assis-
tance is due in accordance with its policy, the institution shall allo-
cate to the financial assistance programs administered by the au-
thority the refund and repayment in the following descending order
of priority prior to allocating the refund to institutional or private
sources of financial assistance:

(a) CAP grant;

(b) KTG;

(c) Teacher scholarship;

(d) Kentucky Educational Excellence Scholarship;

(e) National Guard tuition assistance; and

(f) Early Childhood Development Scholarship.

(7)(a) If a teacher scholarship recipient officially or unofficially
withdraws from or is expelled by an institution before the first day
of classes of the award period, the award shall be deemed an
overaward and a full refund and repayment of the teacher scholar-
ship shall be required, notwithstanding any institutional policy to
the contrary.

(b) If the institution is unable to document the student's last
date of attendance, any teacher scholarship disbursement for that
award period shall be subject to full refund.

(c) If a teacher scholarship recipient's enrolliment is terminated
with no assessment of tuition and fees by the institution, the full
teacher scholarship shall be subject to:

1. Cancellation, if not yet disbursed; or

2. refund if the teacher scholarship has already been dis-
bursed.

(8)(a) The institution shall remit to the authority the amount of
funds allocated from the refund amount to the financial assistance
programs administered by the authority as soon as possible but no
later than thirty (30) days after the end of the term in which the
student ceased to be enrolled.

(b) Refunds by the institution transmitted to the authority shall
be accompanied by:

1. The student's name and Social Security number;

2. The reason for the refund,

3. The date of enroliment status change;

4. The semester and year; and

5. The calculation used for determining the refund.

Section 13. Information Dissemination and Recruitment. The
authority shall disseminate information through high school princi-

pals, counselors, and school superintendents about this program to
potential recipients. The participating institution shall provide as-
surances that program information will be disseminated to students
enrolled at the institution. The participating institution shall actively
recruit students from minority population groups for participation in
this program.

Section 14. Incorporation by Reference. (1) "Teacher Scholar-
ship Program Application for Discharge", November 2007, is incor-
porated by reference.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Kentucky Higher Education
Assistance Authority, 100 Airport Road, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

CHARLEY SIMPSON, Chair

APPROVED BY AGENCY: November 19, 2009

FILED WITH LRC: December 11, 2009 at 10 a.m.

CONTACT PERSON: Ms. Diana L. Barber, General Counsel,
Kentucky Higher Education Assistance Authority, P.O. Box 798,
Frankfort, Kentucky 40602-0798, phone (502) 696-7298, fax (502)
696-7293.

COUNCIL ON POSTSECONDARY EDUCATION
(As Amended at ARRS, February 8, 2010)

13 KAR 2:045. Determination of residency status for ad-
mission and tuition assessment purposes.

RELATES TO: KRS Chapter 13B, 164.020, 164.030,
164A.330(6)

STATUTORY AUTHORITY: KRS 164.020(8)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
164.020(8) requires the Council on Postsecondary Education to
determine tuition and approve the minimum qualifications for ad-
mission to a state[state-supperted] postsecondary education insti-
tution and authorizes the Council to set different tuition amounts for
residents of Kentucky and for nonresidents. This administrative
regulation establishes the procedure and guidelines for determin-
ing the residency status of a student who is seeking admission to,
or who is enrolled at, a state-supported postsecondary education
institution.

Section 1. Definitions. (1) "Academic term" means a division of
the school year during which a course of studies is offered, and
includes a semester, quarter, or single consolidated summer term
as defined by the institution.

(2) "Continuous enrollment" means enrollment in a state-
supported postsecondary education institution at the same degree
level for consecutive terms, excluding summer term, since the
beginning of the period for which continuous enroliment is claimed
unless a sequence of continuous enrollment is broken due to ex-
tenuating circumstances beyond the student's control, including
serious personal iliness or injury, or illness or death of a parent.

(3) "Degree level' means enrollment in a course or program
that[whieh] could result in the award of a:

(a) Certificate, diploma, or other program award at an institu-
tion;

(b) Baccalaureate degree or lower, including enroliment in a
course by a nondegree-seeking postbaccalaureate student;

(c) Graduate degree or graduate certification other than a first-
professional degree in law, medicine, dentistry, or "Pharm. D"; or

(d) Professional degree in law, medicine, dentistry, or "Pharm.

{5)] "Dependent person" means a person who cannot demon-
strate financial independence from parents or persons other than a
spouse and who does not meet the criteria for independence
established in Section 5 of this administrative regulation.

(5)[¢6)] "Determination of residency status" means the decision
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of a postsecondary education institution that may include a formal
hearing that results in the classification of a person as a Kentucky
resident or as a nonresident for admission and tuition assessment
purposes.

(6)[€A] "Domicile" means a person's true, fixed, and perma-
nent home and is the place where the person intends to remain
indefinitely, and to which the person expects to return if absent
without intending to establish a new domicile elsewhere.

(N[€8)] "Full-time employment" means continuous employment
for at least forty-eight (48) weeks at an average of at least thirty
(30) hours per week.

(8)[¢9)] "Independent person" means a person who demon-
strates financial independence from parents or persons other than
a spouse and who meets[ean-meet] the criteria for independence
established in Section 5 of this administrative regulation.

(9)[€10)] "Institution" means an entity defined by KRS

164.001(12)[irKRS-164-001(11)] if the type of institution is not
expressly stated and includes the Kentucky Virtual University, the
Council on Postsecondary Education, and the Kentucky Higher
Education Assistance Authority.

(10)[(21)] "Kentucky resident' means a person deter-
mined[determination] by an institution for tuition purpose to
be[that-a-persen-is] domiciled in and[is] a resident of Kentucky as
determined by this administrative regulation.

AD[2)] "Nonresident" means a person who;

(@) Is domiciled outside by Kentucky;

(b) Currently maintains legal residence outside Kentucky;
or

(c) Is not a Kentucky resident as determined by[is—demi-

. - ‘ = .

the-meaning-of] this administrative regulation.

(12)[{23)] "Parent" means one (1) of the following:

(a) A person's father or mother; or

(b) A court-appointed legal guardian if:

1. The guardianship is recognized by an appropriate court
within the United States;

2. There was a relinquishment of the rights of the parents; and

3. The guardianship was not established primarily to confer
Kentucky residency on the person.

(13)[¢24)] "Preponderance of the evidence" means the greater
weight of evidence[;] or evidence that[whieh] is more credible and
convincing to the mind.

(14)[€25)] "Residence" means the place of abode of a person
and the place where the person is physically present most of the
time for a noneducational purpose in accordance with Section 3 of
this administrative regulation.

(16) "Student financial aid" means all forms of payments to a
student if one (1) condition of receiving the payment is the enroll-
ment of the student at an institution, and includes student employ-
ment by the institution or a graduate assistantship.

(17) "Sustenance" means living expenses including room,
board, maintenance, transportation, and [alse-may-include] educa-
tional expenses including tuition, fees, books, and supplies.

Section 2. Scope. (1) State-supported postsecondary educa-
tion institutions were established and are maintained by the Com-
monwealth of Kentucky primarily for the benefit of qualified resi-
dents of Kentucky. The substantial commitment of public resources
to postsecondary education is predicated on the proposition that
the state benefits significantly from the existence of an educated
citizenry. As a matter of policy, access to postsecondary education
shall be provided so far as feasible at reasonable cost to a quali-
fied[an] individual who is domiciled in Kentucky and who is a resi-
dent of Kentucky.

(2) The Council on Postsecondary Education may require a
student who is neither domiciled in nor a resident of Kentucky to
meet higher admission standards and to pay a higher level of tui-
tion than resident students.

(3) This administrative regulation shall apply[apples] to all
student residency determinations regardless of circumstances,
including residency determinations made by the state-supported
institutions for prospective and currently-enrolled students; the
Southern Regional Education Board for contract spaces; reciproci-

ty agreements, if[where] appropriate; the Kentucky Virtual Univer-
sity; academic common market programs; the Kentucky Educa-
tional Excellence Scholarship Program; and other state student
financial aid programs, as appropriate.

Section 3. Determination of Residency Status; General Rules.
(1) A determination of residency shall include:

(a) An initial determination of residency status by an institution
during the admission process or upon enroliment in an institution
for a specific academic term or for admission into a specific aca-
demic program;

(b) A reconsideration of a determination of residency status by
an institution based upon a changed circumstance; or[and]

(c) A formal hearing conducted by an institution upon request
of a student after other administrative procedures have been com-
pleted.

(2) An initial determination of residency status shall be based
upon:

(a) The facts in existence when the credentials established by
an institution for admission for a specific academic term have been
received and during the period of review by the institution;

(b) Information derived from admissions materials;

(c) I applicable, other materials required by an institution and
[which-are] consistent with this administrative regulation; and[e¥]

(d) Other information available to the institution from any
source.

(3) An individual seeking a determination of Kentucky residen-
cy status shall demonstrate that status by a preponderance of the
evidence.

(4) A determination of residency status shall be based upon
verifiable circumstances or actions.

(5) Evidence and information cited as the basis for Kentucky
domicile and residency shall accompany the application for a de-
termination of residency status.

(6) A student classified as a nonresident shall retain that status
until the student is officially reclassified by an institution.

(7) A student may apply for a review of a determination of resi-
dency status once for each academic term.

(8) If an institution has information that a student's residency
status may be incorrect, the institution shall review and determine
the student's correct residency status.

(9) If the Council on Postsecondary Education has information
that an institution's determination of residency status for a student
may be incorrect, it may require the institution to review the cir-
cumstances and report the results of that review.

(10) An institution shall impose a penalty or sanction against a
student who gives incorrect or misleading information to an institu-
tional official, including payment of nonresident tuition for each
academic term for which resident tuition was assessed based on
an improper determination of residency status. The penalty or
sanction may also include:

(a) Student discipline by the institution through a policy written
and disseminated to students; or

(b) Criminal prosecution.

Section 4. Presumptions Regarding Residency Status. (1) In
making a determination of residency status, it shall be presumed
that a person is a nonresident if:

(a) A person is, or seeks to be, an undergraduate student and
admissions records show the student to be a graduate of an out-of-
state high school within five (5) years prior to a request for a de-
termination of residency status;

(b) A person's admissions records indicate the student's resi-
dence to be outside of Kentucky at the time of application for ad-
mission;

(c) A person moves to Kentucky primarily for the purpose of
enroliment in an institution;

(d) A person moves to Kentucky and within twelve (12) months
enrolls at an institution more than half time;[ef]

(e) A person has a continuous absence of one (1) year from
Kentucky; or[:]

(f) A person attended an out-of-state higher education institu-
tion during the past academic year and paid in-state tuition at that
institution.
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(2) A presumption arising from subsection (1) of this section
shall only be overcome by preponderance[presentation] of evi-
dence [thatis] sufficient to demonstrate that a person is domiciled
in and is a resident of Kentucky.

Section 5. Determination of Whether a Student is Dependent
or Independent. (1) In a determination of residency status, an insti-
tution shall first determine whether a student is dependent or inde-
pendent. This provision is predicated on the assumption that a
dependent person lacks the financial ability to live independently of
the person upon whom the student is dependent and therefore
lacks the ability to form the requisite intent to establish domicile. A
determination that a student is independent shall be[is-enly] one

Status. (1) A member, spouse, or dependent of a member whose
domicile and residency was Kentucky at the time of induction into
the Armed Forces of the United States, and who maintains Ken-
tucky as home of record and permanent address, shall be entitled
to Kentucky residency status:

(a) During the member's[his-orher][the] time of active service;

or
(b) If the member[-spouse—or-dependent] returns to this state
within six (6) months of the date of the member's discharge from
active duty.
(2)(a) A member of the armed services on active duty for more

than thirty (30) days and who has a permanent duty station in Ken-
tucky[whe-meets-the-eriteria-setforth-in20-U.S.C.-1015d] shall be

(1) step in the overall determination of whether a student is or is

classified as a Kentucky resident and shall be entitled to in-state

not a resident of Kentucky.

(2) In determining the dependent or independent status of a
person, the following information shall be considered as well as
other relevant information available at the time the determination is
made:

(a)1. Whether the person has been claimed as a dependent on
the federal or state tax returns of a parent or other person for the
year preceding the date of application for a determination of resi-
dency status; or

2. Whether the person is no longer claimed by a parent or
other person as a dependent or as an exemption for federal and
state tax purposes; and

(b) Whether the person has financial earnings and resources
independent of a person other than an independent spouse neces-
sary to provide for the person's own sustenance.

(3) An individual who enrolls at an institution immediately fol-
lowing graduation from high school and remains enrolled shall be
presumed to be a dependent person unless the contrary is evident
from the information submitted.

(4) Domicile may be inferred from the student's permanent
address, parent's mailing address, or location of high school of
graduation.

(5) Marriage to an independent person domiciled in and who is
a resident of Kentucky shall be a factor considered by an institution
in determining whether a student is dependent or independent.

(6) Financial assistance from or a loan made by a parent or
family member other than an independent spouse, if used for sus-
tenance of the student:

(a) Shall not be considered in establishing a student as inde-
pendent; and

(b) Shall be a factor in establishing that a student is dependent.

Section 6. Effect of a Determination of Dependent Status on a
Determination of Residency Status. (1) The effect of a determina-
tion that a person is dependent shall be:

(a) The domicile and residency of a dependent person shall be
the same as either parent. The domicile and residency of the par-
ent shall be determined in the same manner as the domicile and
residency of an independent person;_and[:]

(b) The domicile and residency of a dependent person whose
parents are divorced, separated, or otherwise living apart shall be
Kentucky if either parent is domiciled in and is a resident of Ken-
tucky regardless of which parent has legal custody or is entitled to
claim that person as a dependent pursuant to federal or Kentucky
income tax provisions.

(2)[a)] If the parent or parents of a dependent person are
Kentucky residents and are domiciled in Kentucky but subsequent-
ly move from the state:

(a)[5] The dependent person shall be considered a resident of
Kentucky while in continuous enrollment at the degree level in
which currently enrolled;_and][-]

(b) The dependent person's residency status shall be re-
assured if continuous enrollment is broken or the current
degree level is completed.[H-continuous—enroliment-is-broken—or
the—current-degreelevel-is—completed,thedependent person's

. .
esidency status—shall-be Eeas_ sessed-when—the ¢ GH_] stances

Section 7. Member of Armed Forces of the United States,
Spouse and Dependents; Effect on a Determination of Residency

tuition as shall the spouse or a dependent child of the member[

(b) A member, spouse, or dependent of a member[;] shall not
lose Kentucky residency status if the member is[thereafter] trans-
ferred on military orders while the member, spouse, or dependent
requesting the status is in continuous enrolliment at the degree
level in which currently enrolled.

(3)(@ Membership in the National Guard or civilian employ-
ment at a military base alone shall not qualify a person for Ken-
tucky residency status under the provisions of subsections (1) and
(2) of this section_If a member of the Kentucky National Guard
is on active duty status for a period of not less than thirty (30)
days, the member shall be considered a Kentucky resident, as
shall the spouse of a dependent child of the mem-
ber.[Providedhoweverthat-a-memberof the Kentucky National
Guard-who-is-on-active-duty statusfor a—period-of net-less-than
thirty (30)_days a_d who_meets the fegu e‘ ents—of subsectio
and-a-dependent child-of the-member;]

(4) A person's residency status established pursuant to this
section shall be reassessed if the qualifying condition is terminat-
ed.

Section 8. Status of Nonresident Aliens; Visas and Immigra-
tion. (1)(a) A person holding a permanent residency visa or classi-
fied as a political refugee shall establish domicile and residency in
the same manner as another person.

(b) Time spent in Kentucky and progress made in fulfilling the
conditions of domicile and residency prior to obtaining permanent
residency status shall be considered in establishing Kentucky dom-
icile and residency.

(2) A person holding a nonimmigrant visa with designation A,
E, G, H-1, H-4 if accompanying a person with an H-1 visa, I, K, L,
N, R, shall establish domicile and residency the same as another
person.

(3)(a) An independent person holding a nonimmigrant visa with
designation B, C, D, F, H-2, H-3, H-4 if accompanying a person
with an H-2 or H-3 visa, J, M, O, P, Q, S, TD, or TN shall not be
classified as a Kentucky resident, because that person does not
have the capacity to remain in Kentucky indefinitely and therefore
cannot form the requisite intent necessary to establish domicile as
defined in Section 1(6)[within-the-meaning] of this administrative
regulation.

(b) A dependent person holding a visa as described in para-
graph (a) of this subsection, but who is a dependent of a parent
holding a visa as described in subsection (2) of this section, shall
be considered as holding the visa of the parent.

(c) A dependent person holding a visa described in subsection
(2) of this section or paragraph (a) of this subsection, if a parent is
a citizen of the United States and is a resident of and domiciled in
Kentucky, shall be a resident of Kentucky for the purposes of this
administrative regulation.

(4) A person shall be a Kentucky resident for the purpose of
this administrative regulation if the person graduated from a Ken-
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tucky high school and:

(a) Is an undocumented alien;

(b) Holds a visa listed in subsections (2) or (3)(a) of this sec-
tion; or

(c) Is a dependent of a person who holds a visa listed in sub-
sections (2) or (3)(a) of this section.

(5)(a) Except as provided in paragraph (b) of this subsection, a
person who has petitioned the federal government to reclassify
visa status shall continue to be ineligible until the petition has been
decided by the federal government.

(b) A person who has petitioned the federal government to
reclassify his or her visa status based on [a] marriage to a Ken-
tucky resident and who can demonstrate that the petition has been
filed and acknowledged by the federal government, may establish
Kentucky domicile and residency at that time.

Section 9. Beneficiaries of a Kentucky Educational Savings
Plan Trust. A beneficiary of a Kentucky Educational Savings Plan
Trust shall be granted residency status if the beneficiary meets the
requirements of KRS 164A.330(6).

Section 10. Criteria Used in a Determination of Residency
Status. (1)(a) A determination of Kentucky domicile and residency
shall be based upon verifiable circumstances or actions.

(b) A single fact shall not be paramount, and each situation
shall be evaluated to identify those facts essential to the determi-
nation of domicile and residency.

(c) A person shall not be determined to be a Kentucky resident
by the performance of an act that[whieh] is incidental to fulfilling an
educational purpose or by an act performed as a matter of conven-
ience.

(d) Mere physical presence in Kentucky, including living with a
relative or friend, shall not be sufficient evidence of domicile and
residency.

(e) A student or prospective student shall respond to all
requests for information regarding domicile or residency[A
person-shall respend-to-albinformation] requested by an institution.

(2) The following facts, although not conclusive, shall have
probative value in their entirety and shall be individually weighted,
appropriate to the facts and circumstances in each determination
of residency:

(a) Acceptance of an offer of full-time employment or transfer
to an employer in Kentucky or contiguous area while maintaining
residence and domicile in Kentucky;

(b) Continuous physical presence in Kentucky while in a non-
student status for the twelve (12) months immediately preceding
the start of the academic term for which a classification of Ken-
tucky residency is sought;

(c)1. Filing a[ef] Kentucky resident income tax return for the
calendar year preceding the date of application for a change in
residency status; or

2. Payment of Kentucky withholding taxes while employed
during the calendar year for which a change in classification is
sought;

(d) Full-time employment of at least one (1) year while living in
Kentucky;

(e) Attendance as a full-time, nonresident student at an out-of-
state institution based on a determination by that school that the
person is a resident of Kentucky;

(f) Abandonment of a former domicile or residence and estab-
lishing domicile and residency in Kentucky with application to or
attendance at an institution following and incidental to the change
in domicile and residency;

(g) Obtaining licensing or certification for a professional and
occupational purpose in Kentucky;

(h) Payment of real property taxes in Kentucky;

(i) Ownership of real property in Kentucky, if the property was
used by the student as a residence preceding the date of applica-
tion for a determination of residency status;

0] [l:eng—term—tease—ef—a{—least—twehfe—&za—eenseeuwe—memhs

{k)] Marriage of an independent student to a person who was
domiciled in and a resident of Kentucky prior to the marriage; and

(K)[Hh—Continued—presence—in—Kentucky—during—academic

breaks;-and

{m)] The extent to which a student is dependent on student
financial aid in order to provide basic sustenance.

(3) Except as provided in subsection (4) of this section, the
following facts, because of the ease and convenience in complet-
ing them, shall have limited probative value in a determination that
a person is domiciled in and is a resident of Kentucky:

(a) Kentucky automobile registration;

(b) Kentucky driver's license; [and]

(c) Registration as a Kentucky voter;

(d) Long-term lease of at least twelve (12) consecutive months
of noncollegiate housing; and

(e) Continued presence in Kentucky during academic breaks.

(4) The absence of a fact contained in subsection (3) of this
section shall have significant probative value in determining that a
student is not domiciled in or is not a resident of Kentucky.[{5)}-A

Section 11. Effect of a Change in Circumstances on Residency
Status. (1) If a person becomes independent or if the residency
status of a parent or parents of a dependent person changes, an
institution shall reassess residency either upon a request by the
student or a review initiated by the institution.

(2) Upon transfer to a Kentucky institution, a student's residen-
cy status shall be assessed by the receiving institution.

(3) A reconsideration of a determination of residency status for
a dependent person shall be subject to the provisions for continu-
ous enrollment, if applicable.

Section 12. Student Responsibilities. (1) A student shall report
under the proper residency classification, which includes the fol-
lowing actions:

(a) Raising a question[ir-a-timely-manner] concerning residen-
cy classification;

(b) Making application for change of residency classification[in
a-timely-manner] with the designated office or person at the institu-
tion; and

(c) Notifying the designated office or person at the institution
immediately upon a change in residency.

(2) If a student fails to notify an institutional official of a change
in residency, an institutional official may investigate and evaluate
the student's residency status.

(3)(a) If a student fails to provide, by the date specified by the
institution, information required by an institution in a determination
of residency status, the student shall be notified by the institution
that the review has been canceled and that a determination has
been made.

(b) Notification shall be made by registered mail, return receipt
requested.

(c) Notification shall be made within ten (10) calendar days
after the deadline for receipt of materials has passed.

(4)(a) The formal hearing conducted by an institution and the
final recommended order shall be[represent] a final administrative
action with no appeal to the Council on Postsecondary Education.

(b) A formal administrative hearing conducted by the Council
on Postsecondary Education for residency determinations related
to eligibility for the Academic Common Market and Regional Con-
tract Programs shall be conducted pursuant to the provisions of
KRS Chapter 13B and 13 KAR 2:070. The recommended order
issued by the President of the Council shall be[represents] a final
administrative action.

(5) A student shall not be entitled to appeal a determination of
residency status if the determination made by an institution is be-
cause a student has failed to meet published deadlines for the
submission of information as set forth in subsection (3) of this sec-
tion. A student may request a review of a determination of residen-
cy status in a subsequent academic term.

Section 13. Institutional Responsibilities. Each institution shall:
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(1) Provide for an administrative appeals process that includes
a residency appeals officer to consider student appeals of an initial
residency determination and which shall include a provision of
fourteen (14) days for the student to appeal the residency appeals
officer’s determination;

(2) Establish a residency review committee to consider appeals
of residency determinations by the residency appeals officer. The
residency review committee shall make a determination of student
residency status and notify the student in writing within forty-five
(45) days after receipt of the student appeal;

(3) Establish a formal hearing process as described in Section
14 of this administrative regulation; and

(4) Establish written policies and procedures for administering
the responsibilities established in subsections (1), (2), and (3) of
this section and that are:

(a) Approved by the institution’s governing board;

(b) Made available to all students; and

(c) Filed with the council.

Section 14. Formal Institutional Hearing. (1) A student who
appeals a determination of residency by a residency review com-
mittee shall be granted a formal hearing by an institution if the
request is made by a student in writing within fourteen (14) calen-
dar days after notification of a determination by a residency review
committee.

(2) If a request for a formal hearing is received, an institution
shall appoint a hearing officer to conduct a formal hearing. The
hearing officer shall:

(a)[Shall] Be a person not involved in determinations of resi-
dency at an institution except for formal hearings; and

(b)[Shall] Not be an employee in the same organizational unit
as the residency appeals officer.

(3) An institution shall have written procedures for the conduct
of a formal hearing that have been adopted by the board of trus-
tees or regents, as appropriate, and that provide for:

(a) A hearing officer to make a recommendation on a residency
appeal;

(b) Guarantees of due process to a student that include:

1. The right of a student to be represented by legal counsel,
and

2. The right of a student to present information and to present
testimony and information in support of a claim of Kentucky resi-
dency; and

(c) A recommendation to be issued by the hearing officer.

(4) An institution’s formal hearing procedures shall be filed with
the Council on Postsecondary Education and shall be available to
a student requesting a formal hearing.

Section 15. Cost of Formal Hearings. (1) An institution shall
pay the cost for all residency determinations including the cost of a
formal hearing.

(2) A student shall pay for the cost of all legal representation in
support of the student’s claim of residency.

PAUL E. PATTON, Chair

APPROVED BY AGENCY: January 13, 2010

FILED WITH LRC: January 15, 2010 at 8 a.m.

CONTACT PERSON: Dennis L. Taulbee, General Counsel,
Council on Postsecondary Education, 1024 Capital Center Dr.
Suite 250, Frankfort, Kentucky 40601, phone (502) 573-1555 ext.
142, fax (502) 573-1031, email dennis.taulbee@ky.gov.

KENTUCKY STATE BOARD OF ELECTIONS
(As Amended at ARRS, February 8, 2010)

31 KAR 4:020. Election costs and[;] county clerk reim-
bursement and form.

RELATES TO: KRS 117.343

STATUTORY AUTHORITY: KRS 117.015(1), 117.343

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1)(a) authorizes the State Board of Elections to promul-

sions of KRS Chapter 117. KRS 117.343 authorizes[prevides-that]
the State Board of Elections to promulgate[may-issue] administra-
tive regulations prescribing[previding-for] the method and forms
for documenting and submitting claims by a county clerk to request
reimbursement from[may—bereimbursed-by] the State Board of
Elections for the costs of employing office personnel necessary for
the conduct of elections, including registration and purgation of
voters in the county[—and-purgation-of-veters]. This administrative

regulation establishes the[is-recessary-to-provide-a] method and
form for a county clerk to request reimbursement[for-these-ceosts]

from the State Board of Elections for the costs of employing
office personnel necessary to conduct elections.

Section 1. (1) County clerk reimbursement shall be based on
the number of registered voters for the general election held in
November.

(2) To apply for reimbursement, a county clerk shall com-
plete and submit the original, signed form, State Board of
Elections Reimbursement of Personnel Election Expenses, to
the Kentucky State Board of Elections.

Section 2. Incorporation by Reference. (1) "State Board of
Elections Reimbursement of Personnel Election Expenses," SBE
2000, November 2009[DOA-48—(April-1997Edition),—State-Board
of Eleetions], is incorporated by reference.

(2) This material[{] may be inspected, copied, or obtained,
subject to applicable copyright law, at the office of the State Board
of Elections, 140 Walnut Street, Frankfort, Kentucky 40601, Mon-
day through Friday, 8 a.m. to 4:30 p.m.[-EST]

TREY GRAYSON, Chair

APPROVED BY AGENCY: November 17, 2009

FILED WITH LRC: December 15, 2009 at 11 a.m.

CONTACT PERSON: Kathryn H. Gabhart, General Counsel,
Kentucky State Board of Elections, 140 Walnut Street, Frankfort,
Kentucky 40601, phone (502) 573-7100, fax (502) 573-4369.

KENTUCKY STATE BOARD OF ELECTIONS
(As Amended at ARRS, February 8, 2010)

31 KAR 4:030. Reporting forms.

RELATES TO: KRS 117.085, 117.086, 117.235, 117.255,
117.275,117.355, 118.425, 119.307

STATUTORY AUTHORITY: KRS 117.015(1)(a), 117.086(8),
117.355(4), 118.425(4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1)(a) authorizes the State Board of Elections to promul-
gate administrative regulations necessary to implement the provi-
sions of KRS Chapter 117. KRS 117.355(4) requires the State
Board of Elections to prescribe the forms for the precinct election
sheriff and the county board of elections to report election irregular-
ities and recommendations for improving the election process, to
report special ballot and voter assistance usage statistics, and to
report other information required by the state board. KRS
117.086(8) requires the State Board of Elections to prescribe a
form on which the county board of elections shall report the num-
ber of rejected absentee ballots and the reasons for rejection of
those ballots. KRS 118.425(4) requires the State Board of Elec-
tions to prescribe a form by which the county board of elections
shall make out duplicate certificates of the total number of votes
received by each of the candidates for office and the total number
of votes for an against each of the ballot questions. This adminis-
trative regulation establishes the procedure and forms for the
county clerk, the county board of elections, and the precinct
election sheriff to report election and voting data after the

election[preseribes-these-forms].

Section 1. The following reporting forms shall be filed in
accordance with the referenced statutes:

(1) Pursuant to KRS 117.355(1), the precinct election sher-
iff shall file the Precinct Election Sheriff's Postelection Report,

gate administrative regulations necessary to implement the provi-

SBE 53, with the chair of the county board of elections and the
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local grand jury;
(2) Pursuant to KRS 117.355(2), the county board of elec-

an_employee suggestion system incentive program and a state
employee adoption benefit program.

tion shall file the County Board of Elections Postelection Re-
port, SBE 54, with the State Board of Elections and the local

grand jury;
(3) Pursuant to KRS 117.275(4) and 117.355(3), the county

Section 1. Employee Suggestion System. (1) Administration.
An employee with status in the classified service or an employee
governed by KRS Chapter 16 may be recognized and rewarded for

board of elections shall file the County Board of Elections
Postelection Statistical Report, SBE 54A, with the State Board
of Elections;

(4) Pursuant to KRS 117.355(2), the county board of elec-
tions shall file the County Board of Elections Precinct Election
Officials Absence Report, SBE 54B, with the State Board of
Elections;

(5) Pursuant to 117.086(7), the county clerk shall file the
List of Voters Issued Absentee Ballots, SBE 33A, with the
State Board of Elections;

(6) Pursuant to KRS 117.086(8), the county board of elec-
tions shall file the Number of Rejected Absentee Ballots and
Reasons for Rejected Ballots, SBE 33B; and

(7) Pursuant to KRS 117.086(7) and 118.425(4), the county
clerk shall file the Certification Official Count and Record of
Election Totals, SBE 49, with the Secretary of State.

Section 2. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

(a) [SBE-53— ]"Precinct Election Sheriff's Postelection Report",
SBE 53, April 2000[¢Apri-2000-edition)];

(b) "Precinct Election Sheriff's Postelection Report", SBE
53, February 2010;

(c) [SBE-54— ]"County Board of Elections Postelectlon Report",
SBE 54, September 2002[ ];

(d) "County Board of Elections Postelection Report", SBE
54, February 2010;

(e)[te)] [SBE-54A— ]"County Board of Elections Postelection
Statistical Report”", SBE 54A, December 2005[(Pecember—2005
edition)];

(N[¢d)] [SBE-54B— ]"County Board of Elections Precinct Elec-
tion Officials Absence Report, SBE 54B, September
2002[(September2002-edition)];

(9)[¢e)] [SBE33A— ]'List of Voters Issued Absentee Ballots",
SBE 33A, November 2009[{September2002-edition)];

()] [SBE33B— ]"Number[kList] of Rejected Absentee Bal-
lots and Reasons for Rejected Ballots”", SBE 33B, September
2002[(September-2002-edition)]; and

()[¢g)] [SBE49— ]"Certification Official Count and Record of

Election Totals", SBE 49, November 2003[(Nevember2003—edi-
tion)].

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the State Board of Elections,
140 Walnut Street, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m.

TREY GRAYSON, Chair

APPROVED BY AGENCY: November 17, 2009

FILED WITH LRC: December 15, 2009 at 11 a.m.

CONTACT PERSON: Kathryn H. Gabhart, General Counsel,
Kentucky State Board of Elections, 140 Walnut Street, Frankfort,
Kentucky 40601, phone (502) 573-7100, fax (502) 573-4369.

PERSONNEL CABINET
(As Amended at ARRS, February 8, 2010)

101 KAR 2:120. Incentive programs.

RELATES TO: KRS 18A.202, 199.555(1)

STATUTORY AUTHORITY: KRS 18A.030(2), 18A.110(1)(d),
18A.202(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
18A.110(2)(d) requires the Secretary of Personnel to promulgate
administrative regulations to implement work-related incentive
programs for state employees. KRS 18A.202 authorizes the secre-
tary to establish work-related incentive programs for state employ-
ees. This administrative regulation establishes the requirements for

submitting a suggestion that results in the improvement of state
service or in the realization of financial savings by the state.

(a)1. The employee suggestion system council, headed by the
chairperson designated by the Secretary of Personnel, shall:

a. Ensure proper evaluation of each suggestion;

b. Review and act upon, by approval or denial, a suggestion
presented to the council by a cabinet or agency; and

c. Reconsider denials as set forth in subsection (4) of this sec-
tion.

2. A designated coordinator may present recommended sug-
gestions to the council and request that the council vote on sug-
gestions.

3. The council may defer action for up to one (1) year and one
(1) month pending documentation of cash savings.

4. The council shall receive administrative support from the
Personnel Cabinet.

5. The council shall prepare an annual report to be submitted
to the Secretary of Personnel that shall include the number of sug-
gestions received and the status of each suggestion.

6. The council shall meet:

a. At a minimum on a quarterly basis; or

b. Upon the request of the council[-

2] chairperson or a majority of the coordinators.

(b) Each cabinet secretary or agency head shall designate, in
writing, the appointment of a coordinator who shall also serve on
the council. The coordinator shall receive suggestions and estab-
lish and maintain internal procedures to ensure appropriate evalua-
tion of suggestions.

(c) The coordinator shall present suggestions recommended
for approval by the cabinet or agency to the council for considera-
tion.

(2) Eligibility.

(a) A suggestion shall be a positive idea which:

1. Explains how to improve methods, equipment or proce-
dures;

2. Reduces time or cost of a work operation;

3. Creates a safer work environment;

4. Increases revenue; or

5. Improves relationships with or services for the public.

(b) The suggestion shall:

1. Present an improvement in state service or function;

2. Explain how the change would be accomplished,;

3. Define what benefits would be realized by the state, particu-
larly in terms of efficiency, effectiveness, safety, economy, conser-
vation of energy resources, or public relations;

4.a. Be made by an employee to the employee’s cabinet or
agency; or

b. Be forwarded from other coordinators if the suggestion af-
fects the coordinator’s agency;

5. Within ninety (90) working days of implementation by the
agency, be:

a. Submitted on the Employee Suggestion Form, P-35; and

b. Accompanied by exhibits or illustrations as needed;

6. Be practical, useful, and constructive; and

7. Be eligible for an award only after legislative action or ad-
ministrative regulation changes, if required, have been completed
which shall be the responsibility of the agency that desires to im-
plement the suggestion[toreguest].

(c) The following suggestions shall not be eligible for a cash
award:

1. A suggestion that falls within the scope of the duties of the
suggester[suggested] and which the suggester has the authority
to initiate or implement without other administrative approval.
"Scope of duties" shall include a specific set of tasks as set forth in
the position description of the suggester upon submission of the
suggestion;

2. A suggestion related to a particular problem given to an
employee to solve within the scope of the employee’s duties and
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responsibilities;

3. A suggestion made by a member of the council, a cabinet,
or agency suggestion review committee;

4. A suggestion which includes a proposal to perform routine
maintenance operations or follow manufacturer's recommenda-
tions;

5. A suggestion to make a change which has been document-
ed in writing as already under consideration by those administra-
tively responsible; or

6. A suggestion which corrects an error or condition that exists
because established procedures were not followed.

(d) If more than one (1) suggester makes significant contribu-
tions to the idea, the suggestion may be submitted jointly, and an
award granted shall be divided equally between or among the sug-
gesters.

(e)1. The first suggestion received shall take precedence over
all future suggestions having the same purpose.

2. If two (2) or more similar suggestions are received on the
same day, an award granted shall be divided equally between or
among the suggesters.

(f) A suggestion shall be considered a confidential communica-
tion among the suggesters and the employees and officers whose
responsibility it is to process, investigate, review, or evaluate sug-
gestions.

(3) General provisions.

(a) The cabinet or agency head shall establish an internal sys-
tem for receipt, evaluation, and reconsideration of employee sug-
gestions. This system shall, at a minimum, include the following:

1. A method to notify the suggester in writing that the sugges-
tion has been received and to notify the suggester in writing of a
change in the status of the suggestion;

2. A method to document the original suggestion, evaluation,
and action taken; and

3. A method to prepare and present documentation of a sug-
gestion for recommendation to the council.

(b)1. Eligibility of a suggestion shall be evaluated according to
the circumstances existing upon submission of the suggestion.

2. An evaluation shall be completed by a person with expertise
in the area under consideration.

3. The results of the evaluation shall be recorded on the Eval-
uation of Employee Suggestion Form, Form P-36, and the form
shall be dated and signed by the individual making the evaluation.

(c)1. The suggester shall be notified in writing of the disposition
of the suggestion within ninety-five (95) calendar days of receipt by
the coordinator.

2. If all parties involved agree, an extension of time shall be
granted if extenuating circumstances exist.

3. A suggestion shall be considered to be active and eligible for
an award until the suggester is notified in writing that the sugges-
tion has been approved or denied.

4. If a suggestion will not be implemented, the coordinator shall
notify the suggester in writing stating the reason it was not imple-
mented.

5.a. If an eligible suggestion is not adopted and conditions
under which it was originally considered have changed, the sug-
gester may request reevaluation by the cabinet or agency.

b. The request shall:

(i) Be in writing;

(i) Be evaluated by the next level of supervision;

(iii) Be received by the agency within one (1) year from the
date of rejection; and

(iv) Include information regarding the change in conditions.

(d) If a suggestion is approved and implemented by the cabinet
or agency, the suggester's coordinator shall recommend approval
of the suggestion to the council.

1. The recommendation shall contain:

a. The suggestion as completed by the suggester on the Em-
ployee Suggestion Form, P-35;

b. The evaluation forms completed according to the criteria set
forth in this administrative regulation; and

c. A statement of actual or projected cost savings using gener-
ally accepted accounting principles.

2. Upon receipt of the council's decision, the chairperson of the
council shall send written notification of the council's action to the

suggester's coordinator and the coordinator shall then provide
written notification to the suggester regarding the decision.

3. If an eligible suggestion is denied by the council, the sug-
gestion shall remain on active file with the council for a period of
one (1) year from the date of denial.

(e) Award of cash payment shall be in accordance with KRS
18A.202.

1. The cash payment shall be calculated based upon the
amount saved over the period of one (1) year minus implementa-
tion costs and shall be determined according to generally accepted
accounting principles.

2.a. The award check shall be issued by the agency where the
suggester is employed.

b. Funds for payment shall come from the agency or agencies
implementing the suggestion.

c. If applicable the agency issuing the check may interaccount
other agencies implementing the suggestion for a proportionate
share of the total award amount.

3.a. If a suggestion may result in financial savings to the state
and proper documentation of cost savings has not yet been ob-
tained, the council shall request that each agency implementing
the suggestion maintain records which document the cost savings
for a period not to exceed one (1) year from the date of implemen-
tation.

b. Documentation shall be conducted according to generally
accepted accounting principles.

c. This cost savings analysis shall be forwarded by the coordi-
nator to the council chairperson within thirty (30) work days of
completion of the analysis.

(f)1. If a suggestion has been approved by the council and has
resulted in a financial savings to the state, the suggester shall be
compensated in an amount of ten (10) percent of the amount
saved over one (1) calendar year, with a minimum of $100 and a
maximum of $2,500.

2. If a suggestion approved by the council results in an intangi-
ble improvement in state service, the suggester shall be compen-
sated in the amount of $100.

3. Upon the suggester's receipt of compensation, the sugges-
tion shall become the property of the state.

(4) Reconsideration.

(a) A suggester may request reconsideration of a suggestion
that has not received approval from the cabinet or agency within
ten (10) work days of the date that written notice of denial is re-
ceived by the suggester.

(b)1. The suggester shall request reconsideration in writing and
shall set forth the basis for the request.

2.a. The request shall be filed with the coordinator within ten
(10) days of the date of the denial.

b. If the tenth day falls on a day that the cabinet or agency
office is closed during regular work hours, the request may be filed
on the next work day.

(c) Within thirty (30) work days, the cabinet or agency shall act
on the request for reconsideration and notify the suggester in writ-
ing of the reason for the decision.

(5) Council review.

(a)1. A suggestion may be reviewed by the council on its own
motion, or upon request of the suggester.

2. If a suggestion has been reconsidered and denied by the
cabinet or agency, the suggester may request a review by the
council.

a. The suggester shall request review within thirty (30) days of
receipt of the written notification of the outcome of the reconsidera-
tion and shall set forth in writing the basis for the request.

b.(i) The request shall be filed in the office of the employee
suggestion system chairperson within the thirty (30) day period.

(ii) If the 30th day falls on a day that the chairperson's office is
closed during regular work hours, the request may be filed on the
next work day.

(b) The council shall complete the review within ninety (90)
calendar days of the date that the chairperson receives the request
for review.

(c) The council chairperson shall notify the agency head of the
council's findings and its recommendation concerning the sugges-
tion's implementation or denial.
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Section 2. Adoption Benefit Program. (1) A state employee
who finalizes a legal adoption procedure for the adoption of a child,
other than the child of a spouse, on or after November 1, 1998,
shall be eligible to receive reimbursement for actual costs associ-
ated with the adoption of a special needs child, as defined by KRS
199.555(1), or any other child.

(2Q)[ta)] The eligible employee shall receive:

(a)[+] Up to $5,000 in unreimbursed direct costs related to the
adoption of a special needs child; or

(b)[2:] Up to $3,000 in unreimbursed direct costs related to the
adoption of any other child.

(3)[b-] Unreimbursed direct costs related to the adoption of a
special needs child or other child shall include:

(a)[%] Licensed adoption agency fees;

(b)[2] Legal fees;

(€)[3:] Medical costs;

(d)[4-] Court costs; and

(e)[5-] Other fees or costs associated with child adoption in
accordance with state and federal law and after review and ap-
proval by the court at the finalization of the adoption.

(A[€e)] Application for financial assistance shall be made by
submitting a completed State Employee Adoption Assistance Ap-
plication to the Secretary of Personnel along with documentary
evidence of:

(a)[%] Finalization of the adoption;

(b)[2] Certification by the Secretary of the Cabinet for Health
and Family Services that the adopted child is a special needs child,
if reimbursement for special needs adoption is sought; and

(c)[3:] A copy of an affidavit of expenses related to the adop-
tion filed with and approved by the court at the finalization of the
adoption.

(5)[e-] If both adoptive parents are executive branch state em-
ployees, the application for financial assistance shall be made
jointly and the amount of reimbursement shall be limited to that
specified in paragraph (a) of this subsection.

(6)[€e)] Upon approval of the application for financial assis-
tance, the employee’s agency shall dispense funds in the amount
authorized by the Secretary of Personnel.

Section 3. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

(a) "Employee Suggestion Form", P-35, October 2007[4997];

(b) "Evaluation of Employee Suggestion Form" Form, P-36,
October 2007; and

(c) "State Employee Adoption Assistance Application”, Febru-
ary 2010[O¢ctober2007].

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Personnel Cabinet, 501 High
Street, 3rd Floor[200-Fair-OaksLane5th-Fleer], Frankfort, Ken-
tucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

NIKKI JACKSON, Secretary

APPROVED BY AGENCY: December 7, 2009

FILED WITH LRC: December 7, 2009 at 2 p.m.

CONTACT PERSON: Dinah T. Bevington, Office of Legal Ser-
vices, 501 High Street, Frankfort, Kentucky 40601, phone: (502)
564-7430, fax: (502) 564-0224.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
Office of Property Valuation
(As Amended at ARRS, February 8, 2010)

103 KAR 5:190. State registration requirements and appli-
cation process for purchasing certificates of delinquency;
fees; and definitions for related entities and related interests.

RELATES TO: KRS 134.128, 134.129

icate of delinquency that results in the person owning more than
five (5) certificates of delinquency statewide, more than three (3)
certificates of delinquency in any county, or investing more than
$10,000 in the payment of certificates of delinquency statewide in a
calendar year. KRS 134.129(3) requires[audtherizes] the Depart-
ment of Revenue to promulgate administrative regulations to es-
tablish registration requirements, an application process, and [an
impesition-of] an administrative fee to offset the cost of processing
and reviewing the application for a certificate of registration. KRS
134.128(2)(d)3 requires the department to define "related entities"
and "related interests" for the purpose of regulating the sale of
certificates of delinquency. This administrative regulation estab-
lishes the registration requirements and application process for
persons to hold a certificate of reglstratlon pI’IOI’ to the payment of a
certificate of del|nquency [

. A cation for cortificate of roai

Section 1. Definitions. (1) "Affiliate" means any person who
directly or indirectly through one (1) or more intermediaries con-
trols, is controlled by, or is under the common control with, another
person.

(2) "Agent" means a person authorized by agreement with a
registrant to act on behalf of a registrant.

(3) "Applicant" means a person filing a complete application.

(4) "Application" means an Application for Certificate of Regis-
tration to Purchase Certificates of Delinquency, Form number
62A370A.

(5) "Commissioner" means the Commissioner of the Depart-
ment, or his or her designee.

(6) "Control" means:

(a) Ownership of, or the power to vote, directly or indirectly,
twenty-five (25) percent or more of a class of voting securities or
voting interests of a registrant or applicant, or person in control of a
registrant or applicant;

(b) The power to elect a majority of executive officers, manag-
ers, directors, trustees, or other person exercising managerial au-
thority of a registrant or applicant;

(c) The power to exercise influence, directly or indirectly, over
the management or policies of a registrant or applicant;

(d)Holding the position of an officer, director, general partner,
or managing member of the registrant or the applicant or in a posi-
tion of similar status or performing similar duties and functions of
the registrant or the applicant; or

(e) Being entitled to receive twenty-five (25) percent or more of
the profits from the registrant or applicant.

(7) "Department" means the Kentucky Department of Revenue.

(8) "Person" means any individual, corporation, business trust,
estate, trust partnership, limited liability company, association,
organization, joint venture, government or[and] any subdivision,
agency or instrumentality thereof, or[and] any other legal or com-
mercial entity.

(9)[€20)] "Registrant" means a person registered to purchase a
certificate of delinquency.

(10)[(21)] "Related entities" or[and] "related interests" means a
relationship between two persons in which a person:

(a) Can exercise control or significant influence over another
person;

(b) Is related by blood, adoption, or marriage to another per-
son;

(c) Controls or is controlled by another person; or

(d) Is an agent or affiliate of another person.

Section 2. Registration Requirement. (1) A person required by
KRS 134.129(1) to reqgister annually shall file a notarized applica-
tion with the department at least sixty (60) days prior to the pur-
chase of any certificate of delinquency that requires registration
under KRS 134 129 and thIS admlnlstratlve requlatlon [AILpe#sens

STATUTORY AUTHORITY: KRS 134.128(2)3,
134.19(3)[134. 134, ]
NECESSITY, FUNCTION, AND CONFORMITY: KRS

134.129(2) requires a person to hold a certificate of registration
from the Department of Revenue prior to the payment of any certif-
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(2) Pursuant to KRS 134.129(4), the department shall con-
sider _the following criteria and information in_its review and
evaluation of an application:

(a) The applicant and its directors, officers, members, and
managers shall:

1. Be current and in good standing on all taxes owed to
the Commonwealth;

2. Be in _good standing with regard to operations under a
previously issued certificate of registration;

3. Not have previously operated without obtaining a certif-
icate of registration under KRS 134.139 under _circumstances
that required registration; and

4. Have a satisfactory record with the Office of Consumer
Protection within the Office of the Attorney General. A record
shall be considered satisfactory if the Office of the Attorney
General has not filed a civil or criminal complaint against or
entered into an Assurance of Voluntary Compliance with the
applicant or registrant that resulted in_an _injunction, judg-
ment, or order which contained a finding of fact or conclusion
of law that the applicant or registrant violated any provision of
KRS Chapter 360 365, 367, or 380

(a)—Whether] the person is a related entlty or has related |nter-
ests with another person that is registered or intends to register
with the department;

(c) If[{b)y-Whether] persons with related interests or related
entities to the applicant meet the criteria established by KRS
134.129(4) and this administrative regulation;

(d)[€e)] If the applicant is not an individual, whether the appli-
cant is in good standing in the state of incorporation or formation;
and

(e)[¢e)] If required by law to register to conduct business in the
Commonwealth, if[whether] the applicant is in good standing with
the Kentucky Secretary of State.

(3)[The department may consider additional criteria and re-

] The commissioner may|[waive-any—requirement-of-the-ap-
plication-of] permit an applicant to submit substituted information in
lieu of the information required by this section or application if the

(6) The department shall[may] deem an application aban-
doned if[when] the applicant fails to:

(a) File a complete application;

(b)[fails—te] Timely provide any information required by this
administrative regulation or requested by the department, or

(c)[fails-to] Pay the processing fee required by this administra-
tive regulation.

Section 4. Denial, Suspension, or Revocation of Registration.
(1) The department shall[may] revoke, suspend, refuse to issue a
registration, or accept surrender of a registration in lieu of revoca-
tion or suspension, if the department finds that the person, appli-
cant, or registrant:

(a) Failed to comply with the requirements of KRS 134.129 and
this administrative regulation;

(b) Does not conduct[his—her—er-its] business in accordance
with the law;

(c) Is guilty of fraud in connection with any transaction gov-
erned by KRS 134.129 and this administrative regulation[-eis-the

I;

(d) Has made any misrepresentations or false statements to or
concealed any essential or material fact or has suppressed or
withheld from the department any information[and] which, if it had
been properly and timely submitted or disclosed to the department,
would have rendered the person ineligible to be registered under
this administrative regulation;

(e) Has refused to permit an examination or investigation by
the department of his or her books and affairs or has refused within
a reasonable time to furnish any information or make any disclo-
sure that may be required by the department under the provisions
of this administrative regulation;

(f) Has abandoned an application by failing to provide the de-
partment any information required or requested by the department
under this administrative regulation to complete an application;

(g) Has employed or contracted with a person who has had an
application denied or certificate of registration revoked or suspend-
ed under this administrative regulation;

(h) Has failed to pay any required fee under this administrative
regulation;

(i) Has failed to pay any state tax or to comply with any admin-
istrative or court order directing the payment of state tax; or

() Has violated any provision under this administrative regula-
tion or order issued by the commissioner.

(2) Any person whose registration has been denied, suspend—
ed, revoked, or surrendered in lieu of revocation or suspension

shall not participate[is-prohibited-from-participating] in any busi-

required information is not available.

(4)[¢5)] Every nonindividual applicant, at the time of the filing of
the application and after a certificate of registration is issued, shall
be in good standing in the state of its incorporation or formation.

(5)[¢6)] Every applicant [shall], at the time of the filing of the
application and after a certificate of registration is issued, shall be
registered and qualified to do business in this Commonwealth, and
be in good standing with the Kentucky Secretary of State.

Section 3. Review of Application. (1) The department
shall[may] review and investigate any matter related to an applica-
tion to determine if the applicant meets the requirements of KRS
134.129 and this administrative regulation.[;]

(2) The department shall approve an application and issue a
certificate of registration to an applicant if the applicant[he;-she-or
it] meets the requirements of KRS 134.129 and this administrative
regulation.

(3) The department shall[may] deny the application and refuse
to issue a certificate of registration if the applicant does not meet
one or more of the requirements as set forth in KRS 134.129 and
this administrative regulation.

(4) All certificates of registration shall expire on December 31
in the calendar year in which they are issued regardless of the date
of issuance.

(5) A certificate of registration shall be not be transferred or
assigned.

ness activity of a registrant under this administrative regulation and
shall not engage[from-engaging] in any business activity on the
premises where a registrant under this administrative regulation is
conducting its business.

(3) Any person who has had his or her application denied by
the department shall[may] not file another application until January
1 of the year following the denial.

(4) Any person who has had his or her certificate of registration
revoked twice shall[may] be permanently barred from applying for
a certificate of registration.

(5) The commissioner may enter into a consent order with
another person at any time for the purpose of resolving a matter
arising under this administrative regulation. A consent order shall
be signed by the person to whom it is issued or by the per-
son's authorized representative and shall indicate agreement
with the terms contained in the order.

(6) Any consent order that the commissioner enters into to
resolve a matter arising under this administrative regulation shall
be deemed an administrative action and a public record.

(7) The commissioner shall[may] stay, suspend, or postpone
the effective date of an order issued under this administrative regu-
lation, pending the administrative proceeding and the issuance of a
final order resulting from the proceeding, upon written request by
the affected person or licensee.

(8) The surrender or expiration of a registration shall not affect
the registrant’s civil or criminal liability for acts committed prior to
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the surrender or expiration. The surrender or expiration of a regis-
tration shall not affect a proceeding to revoke or suspend a regis-
tration.

Section 5. Notice and Right of Appeal. (1)(a) The department
shall provide written notice to;

1 An applicant |f[whenever] an application is denied;_or

. A registrant if[erto-a—registrant-whenever] a certificate of
reglstratlon is suspended or revoked.

(b) The notice shall be sent by certified mail or personal deliv-
ery to the last known address of the applicant or registrant, as
provided by the applicant or registrant, according to the records of
the department.

(c) An applicant or registrant shall be[is] deemed to have re-
ceived a copy of the written notice three (3) business days follow-
ing the mailing thereof.

(2) Any applicant or registrant who has had his or her applica-
tion denied or registration suspended or revoked may file a written
request for a hearing.

(3) A written request for a hearing shall;

(a) Be filed with the department within (10) ten days of the date
of the denial, suspension, or revocation;

(b) Shall be made in good faith; and

(c)[Shall] Briefly state the reason or reasons the person is
aggrieved, together with the grounds to be relied upon as a basis
for the relief to be sought at the hearing.

(4) A hearing shall be held within ten (10) days of the receipt of
the written request for a hearing unless the parties agree other-
wise.

(5) The commissioner shall appoint a hearing officer to preside
over the matter. The hearing officer shall issue a recommended
order within twenty-one (21) days of the hearing.

(6) The commissioner shall issue a final order within five (5)
days of the issuance of the recommended order by the hearing
officer.

(7) Any person aggrieved by the decision of the commissioner
may file an appeal to the Franklin Circuit Court within thirty (30)
days of the issuance of the final order.

Section 6.[Sharing of Information. Notwithstanding any provi-

Seetion7-] Fees. Each application shall be accompanied by a
nonrefundable processing fee in the amount of $250.

Section 7.[8:] Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Application for Certificate of Registration to Purchase
Certificates of Delinquency", November 2009; and

(b) "Certificate of Registration”, November 2009.

(_)[Ih&feﬂewmgmateﬁamqeerporated—bwe#ereﬂee

{2)] This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Department of Revenue, 501
High Street, Frankfort, Kentucky 40601, Monday through Friday, 8
a.m.to5p.m.

THOMAS B. MILLER, Commissioner

APPROVED BY AGENCY: November 12, 2009

FILED WITH LRC: November 13, 2009

CONTACT PERSON: DeVon Hankins, Policy Advisor, Office of
General Counsel, Finance and Administration Cabinet, 392 Capitol
Annex, Frankfort, Kentucky 40601, phone (502) 564-6660, fax
(502) 564-9875.

FINANCE AND ADMINISTRATION CABINET
Kentucky Department of Revenue
Office of Income Taxation
(As Amended at ARRS, February 8, 2010)

103 KAR 15:110. Ethanol tax credit.

RELATES TO: KRS 141.010, 141.020, 141.030, 141.040,
141.0401, 141.422, 141.4242, 141.4246, 141.4248

STATUTORY AUTHORITY: KRS 131.130(1), 141.4246

NECESSITY, FUNCTION, AND CONFORMITY: KRS
141.4242 provides for a nonrefundable tax credit for producers of
ethanol. KRS 131.130(1) authorizes the department to promulgate
administrative regulations necessary to administer and enforce
Kentucky’s tax laws. KRS 141.4246(2) requires the department
to_promulgate an administrative requlation to establish the
manner_in which a pass-through entity shall electronically
notify the department of who may claim the approved tax

credit.[141.4246 requires—an—ethanol-producer-that -is—a pass-

ereeh{—] ThIS admlnlstratlve regulatlon establlshes guidelines and
filing requirements for an ethanol producer filing a tax credit claim
for gallons of ethanol produced in this state.

Section 1. Definitions. (1) "Applicant" means an ethanol pro-
ducer that files a tax credit claim as provided by KRS 141.4242.

(2) "Application" or "Schedule ETH" means the Schedule
ETH, Application and Credit Certificate of Income Tax/LLET
Credit Ethanol (Revenue Form 41A720ETH), incorporated by
reference in 103 KAR 3:040, that is used to make[means] an
ethanol tax credit claim[filed] with the department for gallons of
ethanol produced in this state as provided by KRS 141.4242(3).

(3) "ASTM" means the American Society for Testing and Mate-
rials.

(4) "Corporation" is defined by KRS 141.010(24).

(5) "Department" is defined by KRS 141.010(2).

(6) "Ethanol" is defined by KRS 141.422(9).

(7) "Ethanol producer" is defined by KRS 141.422(11).

(8) "Identification number" means the:

(a) Social Security number for individuals;

(b) Federal Employer Identification Number for general part-
nerships, estates, and trusts; and

(c) Kentucky corporation income tax and limited liability entity
tax account number for corporations and limited liability pass-
through entities

(9) "Individual" is defined by KRS 141.010(7).

(10) "Limited liability pass-through entity" is defined by KRS
141.010(28).

(11) "Pass-through entity" is defined by KRS 141.010(26).

(12) "Tax credit" means the ethanol credit authorized by KRS
141.4242.

Section 2. Application for Tax Credit. An_applicant shall mail
to the department a completed application on or before Janu-
ary 15 for the preceding calendar year.[(1)-An-applicant-shall-file
an-application-with-the-department-en-Sehedule-ETH-(Ferm-num-

before January-15for the preceding-calendaryear:]

Section 3. Proof of ASTM standard specification. (1) An etha-
nol producer shall provide proof that the ethanol gallons reported
on the application meet ASTM standard specification D4806 for
ethanol.

(2) Proof submitted by an ethanol producer shall be in the form
of documentation of laboratory results that certify that the ethanol
reported on the Schedule ETH meets the ASTM standard speci-
fication.

(3)[meet-the-ASTM-specification:] An independent ASTM cer-
tified laboratory shall be used to generate the laboratory re-
sults that are required by this section.[laberatory-oralaboratory

- ¢ -
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(A[€3)] Failure to submit documented laboratory results that
certify that the ethanol meets the ASTM standard specification
with the Schedule ETH shall result in the department disallowing
the credit.

(5)(a) An ethanol producer shall have the ethanol tested as
provided by subsection (2) of this section on July 1 and De-
cember 31 of each calendar year to determine if the ethanol
meets the ASTM standard speciation.

(b) A copy of the laboratory results for July 1 and Decem-
ber 31 of each calendar year shall be attached to the Schedule
ETH submitted to the department as provided by Section 2. of

thls admmlstratlve requlatlon [@(a)éeparateﬁreeteﬂheﬂsm

(C)[¢p)] Failure to provide proof of meeting the ASTM
standard specification on July 1 and December 31 of each
calendar year with the application shall result in the denial of
the credit claimed for gallons of ethanol back to the previous
testing date of July 1 or December 31.[submit-proof-of-meeting
the-ASTW s_pee ieat ons-on-the dat_e.]s preseribed-in-this-subsectio

(d)[e)] If proof is timely submitted and the proof certifies that
the ethanol does not meet the ASTM standard specification, then
all credit claimed for gallons of ethanol back to the previous testing
date of July 1 or December 31 shall be disallowed.

Section 4. Filing Requirements[Use-of the Fax-Credit]. (1)[An

{6)] An applicant cla|m|ng the tax credit shall attach the credit
certificate issued[applicationapproved] by the department to its
tax return on which the tax credit is claimed.

(Q[€A] A partner, member, or shareholder claiming the tax
credit shall attach a copy of Schedule K-1, Form 720S, Form num-
ber 41A720S(K-1); Form 765, Form number 41A765(K-1); or Form
765GP Form number 42A765GP(K-1), incorporated by reference
in 103 KAR 3:040, to the partner’'s, member’s or shareholder’s tax
return on which the credit is claimed.

Section 5. Electronic Filings for Pass-through Entities. (1) Each
pass-through entity or agricultural cooperative association orga-
nized under KRS Chapter 272 claiming the ethanol tax credit shall
file a report with the department by electronic mail at
KRC.WEBResponseEconomicDevelopmentCredits@ky.gov.

(2) The electronic mail shall contain a separate attachment
in_plain format text or plain ASCIl format that includes each
partner's, member's, or shareholder's:

(a) Name;

(b) Address;

(c) Telephone number;

(d) Identification number; and

(e) Distributive share of the tax credit.[Fhe-electronicfiling

THOMAS B. MILLER, Commissioner

APPROVED BY AGENCY: December 15, 2009

FILED WITH LRC: December 15, 2009 at hoon

CONTACT PERSON: DeVon Hankins, Policy Advisor, Office of
General Counsel, Finance and Administration Cabinet, 392 Capitol
Annex, Frankfort, Kentucky 40601, phone (502) 564-6660, fax
(502) 564-9875.

FINANCE AND ADMINISTRATION CABINET
Kentucky Department of Revenue
Office of Income Taxation
(As Amended at ARRS, February 8, 2010)

103 KAR 15:120. Cellulosic ethanol tax credit.

RELATES TO: KRS 141.010, 141.020, 141.030, 141.040,
141.0401, 141.422, 141.4244, 141.4246, 141.4248

STATUTORY AUTHORITY: KRS 131.130(1), 141.4246

NECESSITY, FUNCTION, AND CONFORMITY: KRS
141.4244 provides a nonrefundable tax credit to producers of cellu-
losic ethanol. KRS 131.130(1) authorizes the department to prom-
ulgate administrative regulations necessary to administer and en-
force Kentucky's tax laws. KRS 141.4246(2) requires the de-
partment to promulgate an administrative requlation to estab-
lish the manner in which a pass-through entity shall electroni-
cally notify the department of who may claim the approved tax

eredm] ThIS admlnlstratlve regulatlon establlshes gwdelmes and
filing requirements for a cellulosic ethanol producer filing a tax
credit claim for gallons of cellulosic ethanol produced in this state.

Section 1. Definitions. (1) "Applicant” means a cellulosic etha-
nol producer that files a tax credit claim as provided by KRS
141.4244.

(2) "Application or "Schedule CELL" means the Schedule
CELL, Application, and Credit Certificate of Income Tax/LLET
Credit Cellulosic Ethanol (Revenue Form 41A7220CELL), in-
corporated by reference in 103 KAR 3:040, that is used to
make[means] a cellulosic ethanol tax credit claim[filed] with the
department for gallons of cellulosic ethanol produced in this state
as provided by KRS 141.4244(3).

(3) "ASTM" means the American Society for Testing and Mate-
rials.

(4) "Cellulosic ethanol" is defined by KRS 141.422(6).

(5) "Cellulosic ethanol producer” is defined by KRS 141.422(7).

(6) "Corporation" is defined by KRS 141.010(24).

(7) "Department" is defined by KRS 141.010(2).

(8) "Identification number" the means:

(a) Social Security number for individuals;

(b) Federal Employer Identification Number for general part-
nerships, estates, and trusts; and

(c) Kentucky corporation income tax and limited liability entity
tax account number for corporations and limited liability pass-
through entities.

(9) "Individual" is defined by KRS 141.010(7).

(10) "Limited liability pass-through entity" is defined by KRS
141.010(28).

(11) "Pass-through entity" is defined by KRS 141.010(26).

(12) "Tax credit" means the cellulosic ethanol tax credit author-
ized by KRS 141.4244.

Section 2. Application for Tax Credit. An_applicant shall mail
to the department a completed application on or before Janu-
ary 15 for the preceding calendar year.[{1)-An-applicantshall-file
an-application-with-the-department-on-Schedule CELL(Form-num-

before-January-15-for-the-preceding-calendaryear:]

Section 3. Proof of ASTM standard specification. (1) A cellulo-
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sic ethanol producer shall provide proof that the cellulosic ethanol
gallons reported on the application meet ASTM standard specifi-
cation D4806 for ethanol that is produced from cellulosic biomass
materials.

(2) Proof submitted by a cellulosic ethanol producer shall be in
the form of documentation of laboratory results that certify that the
cellulosic _ethanol reported on the Schedule CELL meets the
ASTM standard specification.

(3)[meet-the-ASTM-specification:] An independent ASTM cer-
tified laboratory shall be used to generate the laboratory re-
sults that are required by this section.

(_)[Iabe#atew—ewa—labera%ery—des&gﬂa{ed—by—the—mmueky—ge-

results:

{3)] Failure to submit documented laboratory results that certify
that the cellulosic ethanol meets the ASTM standard specification
with the Schedule CELL shall result in the department disallowing
the credit.

(5)(@) A cellulosic ethanol producer shall have the cellulo-
sic_ethanol tested as provided by subsection (2) of this sec-
tion on July 1 and December 31 of each calendar year to de-
termine if the cellulosic_ethanol meets the ASTM standard
specification.

(b) A copy of the laboratory results for July 1 and Decem-
ber 31 of each calendar year shall be attached to the applica-
tion, Schedule CELL, submitted to the department as provided
by Section 2 of this administrative regulation.[{4}a)-Separate
proot-of-the-AST V-specitication—sha beprovided to-the-depart

ent-by-a-cellulosic-ethanel-producer-o Sty 1-a d _Deee.] ber31

(C)[{b)] Failure to provide proof of meeting the ASTM
standard specification on July 1 and December 31 of each
calendar year with the application shall result in the denial of
the credit for gallons of cellulosic ethanol back to the previous
testing date of Julv 1 or December 31. [subwn%pree#eﬁneeﬂng
shall-resultin-the-denial-of the-eredit]

(d)[€e)] If proof is timely submitted and the proof certifies that
the cellulosic ethanol does not meet the ASTM standard specifica-
tion, then all credit claimed for gallons of cellulosic ethanol back to
the previous testing date of July 1 or December 31 shall be disal-
lowed.

Section 4. Filing Requirements. (1)[Use-of the Fax-Credit—{(1)

in plain format text or plain ASCII format that includes each
partner's, member's, or shareholder's:

(a) Name;

(b) Address;

(c) Telephone number;

(d) Identification number; and

(e) Distributive share of the tax credit.[The-electronicfiling

. ol . 1

THOMAS B. MILLER, Commissioner

APPROVED BY AGENCY: December 15, 2009

FILED WITH LRC: December 15, 2009 at noon

CONTACT PERSON: DeVon Hankins, Policy Advisor, Office of
General Counsel, Finance and Administration Cabinet, 392 Capitol
Annex, Frankfort, Kentucky 40601, phone (502) 564-6660, fax
(502) 564-9875.

FINANCE AND ADMINISTRATION CABINET
Kentucky Department of Revenue
Office of Income Taxation
(As Amended at ARRS, February 8, 2010)

103 KAR 15:140. Biodiesel tax credit.

RELATES TO: KRS 141.010,[343.610;] 141.020, 141.030,
141.040, 141.0401, 141.422, 141.423, 141.424

STATUTORY AUTHORITY: KRS 141.424, [1313130();
141.018;] 141.425

NECESSITY, FUNCTION, AND CONFORMITY: KRS 141.423
establishes a nonrefundable tax credit for biodiesel produc-
ers, biodiesel blenders, and renewable diesel producers.
141.425 authorizes the department to promulgate administrative
regulations necessary to administer the biodiesel tax credit. KRS
141.424 requires the department to promulgate an administra-
tive requlation to establish the manner in_which a pass-
through entity shall electronically notify the department of

who _may claim the approved tax credlt [as—p#ewded—bv—K—RS

{6)] An applicant cla|m|ng the tax credit shall attach the credit
certificate issued[application-approved] by the department to the
tax return on which the tax credit is claimed.

(Q[€A] A partner, member, or shareholder claiming the tax
credit shall attach a copy of Schedule K-1: Form 720S, Form num-
ber 41A720S(K-1); Form 765, Form number 41A765(K-1): or Form
765GP, Form number 42A765GP(K-1), incorporated by reference
in 103 KAR 3:040, to the partner’'s, member’s or shareholder’s tax
return on which the credit is claimed.

Section 5. Electronic Filings for Pass-through Entities. (1) Each
pass-through entity or agricultural cooperative association orga-
nized under KRS Chapter 272 claiming the cellulosic ethanol tax
credit shall file a report with the department by electronic mail at
KRC.WEBResponseEconomicDevelopmentCredits @ky.gov.

(2) The electronic mail shall contain a separate attachment

Section 1. Definitions. (1) "Applicant" means a biodiesel pro-
ducer, biodiesel blender, or renewable diesel producer that files a
tax credit claim as provided by KRS 141.423[any-person-who-ap-
141.425].

(2) "Application" or "Schedule BIO" means the Schedule
BlO, Application and Credit Certificate of Income Tax/LLET
Credit Cellulosic Ethanol (Revenue Form 41A720BIO). Incor-
porated by reference in 103 KAR 3:040, that is used to
make[means] a tax credit claim[filed] with the department for gal-
lons of biodiesel produced in this state, gallons of biodiesel used in
blended biodiesel produced in this state, or gallons of renewable
diesel produced in this state as provided by KRS

141.423(4)[request-for-the-biodiesel-tax-credit-as-allowed-in-KRS
144422 141425
(3) "ASTM" means the American Society for Testing and Mate-
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rials.
(4) Blodlesel is deflned bv KRS 141. 422(4)[—Blendepmeans

(5) "Biodiesel blender" means an entity that blends biodiesel
with petroleum dlesel as provided by KRS

D975 for diesel fuel oils suitable for various types of diesel fuel
engines, or D1655 for aviation fuels.

(3)[{4)] Proof submitted by a biodiesel producer or a renewable
diesel producer [er-blender] shall be in the form of documentation
of laboratory results that certify that the biodiesel or renewable
diesel reported on the Schedule BIO meets the ASTM standard

141.422(8)[" = - ].
(6) "Biodiesel producer” is defined by KRS

141.422(5)["Departmentis-defined-by KRS-141.010(2)].
() "Blended biodiesel" is defined by KRS
141.422(8)["Distributive-share"-means-the-percentage-of profits-of

.

(8) "Corporation" is defined by KRS 141.010(24).

(9) "Department" is defined by KRS 141.010(2).

(10) "Identification number" means the:

(a) Social Security number for individuals;

(b) Federal Employer[Employee] Identification Number for
general partnerships, estates, and trusts; and

(c) Kentucky corporation income tax and limited liability entity
tax account number for corporations and limited liability pass-
through entities.

(11) "Individual" is defined by KRS 141.010(7).

(12) "Limited liability pass-through entity" is defined by KRS
141.010(28).

(13) "Pass-through entity" is defined by KRS 141.010(26).

(14) "Renewable diesel" is defined by KRS 141.422(12).

(15) "Renewable diesel producer" is defined by KRS

specification.

(4)[meet][meets][ [standard]. A bio-
diesel blender shall obtain from the biodiesel producer a copy of
laboratory results that certify that the biodiesel reported on the
Schedule BIO meets[meet] the ASTM standard speuatlon

(B)[specification][
]. An independent

ASTM certified laboratory shall be used to generate the labor-
atory results that are required by this section.
(6)[laboratory-or-a laboratory designated-by-the Kentucky De-

partment-of -Agriculture-shall-be-used-to-generate the laboratory
results:

B)[(4)] Failure to submit documented laboratory results that
certify that the biodiesel, renewable diesel, [produced] or the bio-
diesel used in the blended biodiesel meets the ASTM stand-
ard[meet][meets][the —ASTM] specification with the Schedule
BIQ[standard] shall result in the department disallowing the credit.

(7)(a) A biodiesel producer, biodiesel blender, or renewa-
ble diesel producer shall have the biodiesel, blended bio-
diesel, or renewable diesel tested as provided by subsection
(4) of this section on July 1 and December 31 of each calendar

41 422113) [(-Q)—Persen—means—any—ewpe#atmn—eempany—as-

Section 2. Application for Tax Credit. An_applicant shall mail

year to determine if the biodiesel, blended biodiesel, or re-
newable diesel meets the ASTM standard specification.

(b) A copy of the laboratory results for July 1 and Decem-
ber 31 of each calendar year shall be attached to the Schedule

BIO submitted to the department as provided by Section 2 of

to the department a completed application on or before Janu-

ary 15 for the preceding calendar year.[{}}-An—-applicant][Any
person requesting-a biodiesel credit][shall file an application with
the-department-en](the]|Sehedule-BIO-(Form-number41A720B10);
incorporated by reference.

Seetion—4-] Proof of ASTM standard specification[Standard].

(1) A biodiesel producer or biodiesel blender shall provide proof
the[that] biodiesel gallons reported on the application meet
ASTM standard[Sehedule-BIO-meet-ASTM] specification D6751
for biodiesel fuel (B100) blend stock distillate fuels[standard

D6751-03].
(@)[A biod . ‘ -
meet][as-part-of blended
o ; 1[: ].[ !
standard-D6751-03][-

{3)] A renewable diesel producer shall provide proof that the
renewable diesel gallons reported on the application meet ASTM
standard[Sechedule-BlO-meet-ASTM] specification D396 for fuel
oils intended for use in various types of fuel-oil-burning equipment,

this administrative regulation.[{6}{a}][The biodiesel-produced-or
blended-shall-net-he-eligible-for-the-tax-credit-until-proef-is-received

(_)[(b)] Fallure to prowde proof of meetmq the ASTM
standard specification on July 1 and December 31 of each
calendar year with the application shall result in the denial of
the credit claimed for gallons of biodiesel or renewable diesel
back to the previous testlnq date of July l or_December

(d)[¢e)] If proof is timely submitted and the proof certifies that
the biodiesel or renewable diesel does not meet the ASTM stand-
ard specification[standard], then[:

4] all credit claimed for gallons of biodiesel, renewable diesel
or biodiesel used in the blended biodiesel [galtens] back to the

previous testing date of July 1 or December 31 shall be disal-
lowed.[;

Section 4.[5:] Filing Requirements[Use-ef the Fax-Credit].[(1)

An][Any][applicant—who—is—an—individual—shall—apply—the
tax][any][eredit][[due][against—thetaxliability imposed—by KRS
141.020;

{2)-An][Any][applicant-that -is—acorporation—shall-applythe
tax][any][credit] [due][against—the—tax—liability imposed—by—KRS
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FINANCE AND ADMINISTRATION CABINET
Kentucky Department of Revenue
Division of Individual Income Tax

(As Amended at ARRS, February 8, 2010)

103 KAR 18:110. Withholding methods.

RELATES TO: KRS 141.310, 141.370

STATUTORY AUTHORITY: KRS 131.130(1)[Chapter—13A],
141.370

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1) authorizes the department to promulgate adminis-

{6)] An applicant claiming the tax credit shall attach the credit

trative requlations necessary to administer and enforce Ken-
tucky's tax laws. KRS 141.370 requires the department to es-

certificate issued[Sehedule-BlO-approved] by the department to

tablish the individual income tax withholding tables.[141.370

its tax return on which the tax credit is claimed.

(Q)[€A] A partner, member, or shareholder claiming the tax
credit shall attach a copy of Schedule K-1, Form 720S, Form num-
ber 41A720S(K-1), Form 765, Form number 41A765(K-1), or Form
765GP, Form number 42A765GP(K-1) incorporated by reference
in 103 KAR 3:040, to the partner’s, member’s, or shareholder’s tax
return on which the credit is claimed.[-

Section 5.[6:] Electronic Filings for Pass-through Enti-

reqw%es%ewpabmet][t&estabhs#mmwdua#meem&tax

-] This administrative
regulation establishes withholding tables and describes the proce-
dure for supplemental and mechanical withholding.[KRS-141.310

[cabinet] [te—%e—the—tables—te—eempen—
sate—for] [substantial][

rates][deductiblefederalincome—tax][—These—tables—reflect—the
currenttax-rates|[repeal-of-the-federal-income-tax-deduction].

Section 1. Withholding Tables. An_employer shall withhold
Kentucky individual income tax from wages and salaries in
accordance with Kentucky Form 42A003(T), Withholding Ken-
tucky Income Tax, as incorporated by reference in 103 KAR
3:040. This material may also be obtained on the Department

of Revenue's Web site at http://revenue.ky.gov.[General—TFhe

ties[GeneralPartnerships]. (1) Each pass-through entity[gereral
partnership] claiming the biodiesel tax credit shall file a report with
the department by electronic mail at
KRC.WEBResponseEconomicDevelopmentCredits@ky.gov.

(2) The electronic mail shall contain a separate attachment
in plain format text or plain ASCIl format that includes each
partner's, member's or shareholder's:

(a) Name;

(b) Address;

(c) Telephone number;
(d) Identification number; and

(e) Distributive share of the tax credit.[The-electronicfiling

2 ' '
v 7

(b) Each][The][partner's, member's, or shareholder's distribu-
tive share of the tax credit.

THOMAS B. MILLER, Commissioner
APPROVED BY AGENCY: December 15, 2009
FILED WITH LRC: December 15, 2009 at noon
CONTACT PERSON: DeVon Hankins, Policy Advisor, Office of
General Counsel, Finance and Administration Cabinet, 392 Capitol
Annex, Frankfort, Kentucky 40601, phone (502) 564-6660, fax
(502) 564-9875.

Department of Revenue][Cabinet][is required by KRS 141.370 to
prescribe—tables—for-withholding—Kentucky—individual-income—tax

the-Departmentof Revenue][Cabinet].

Section 2. Supplemental Withholding. (1) In addition to tax
required to be withheld by the tables in Section 1[4] of this admin-
istrative regulation, an employee may authorize his employer to
withhold additional Kentucky income tax.

(2) An employee may authorize additional withholding by filing
with the employer an amended Form K-4, Kentucky Depart-
ment of Revenue Employee's Withholding Exemption Certifi-
cate (Revenue Form 42A804), incorporated by reference in 103
KAR 3:040.

(3) Withholding Exemption Certificate (Revenue Form K-4) with
his employer. The amended certificate may claim fewer personal
exemptions than are[he—is] allowed, authorize the employer to
withhold a specific amount of additional tax, or both.

Section 3. Mechanical Withholding. An employer may use the
Computer Formula (Optional Withholding Method) contained
in_Kentucky Form 42A003(T), Withholding Kentucky Income
Tax, as incorporated by reference in 103 KAR 3:040 instead of
the tables required by Section 1 of this administrative requla-
tion for the determination of the amount to withhold from an
emplovee S waqe or salarv [Ih&departmem][eamﬂet][prewdesa
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tions-may-be-made-at-this-office-and-the Taxpayer-Service Centers THOMAS MILLER, Commissioner

APPROVED BY AGENCY: December 15, 2009

FILED WITH LRC: December 15, 2009 at hoon

CONTACT PERSON: DeVon Hankins, Policy Advisor, Office of
General Counsel, Finance and Administration Cabinet, 392 Capitol
Annex, Frankfort, Kentucky 40601, phone (502) 564-6660, fax
(502) 564-9875.

GENERAL GOVERNMENT CABINET
State Board of Examiners and Registration of
Landscape Architects
(As Amended at ARRS, February 8, 2010)

201 KAR 10:050. Fees.

RELATES TO: 323A.060, 323A.070, 323A.100(1), (4)

STATUTORY AUTHORITY: KRS 323A.060, 323A.100(1),
323A.210(2)(b)

NECESSITY, FUNCTION, AND CONFORMITY: The board is
authorized by KRS 323A.060 to promulgate administrative regula-
tions to establish fees for services. This administrative regulation
establishes fees for landscape architect licensees.

Section 1. Fees. The following nonrefundable fees shall be
paid as applicable:

(1) Renewal fees:

(a) Active license: $170.

(b) Inactive license: $150.

(2) Duplicate certificate: twenty-five (25) dollars.

(3) Issuance of original license by examination or reciproci-
ty[eertificate]: $200.

(4) Restoration of a suspended license: renewal fee estab-
lished in subsection (1) of this section, plus an amount calculated
pursuant to KRS 323A.100(1).

(5) Reactivation fee: $170.

(6) Reciprocal application fee[tssuance—of-alicense—on—reci-
procity-basis]: $200[$250].

(7) Examination:

(a) Processing fee. A $100 nonrefundable processing fee shall
be submitted with a new application for examination.

(b) Examination sections:

1. Section C: $295.

2. Section E: $295.

BILLY F. VANPELT, President

APPROVED BY AGENCY: November 13, 2009

FILED WITH LRC: November 13, 2009 at 11 a.m.

CONTACT PERSON: Jane Gardner, Executive Director, Board
of Examiners and Registration of Landscape Architects, Spindletop
Administrative Building, Suite 106, 2624 Research Park Drive,
Lexington, Kentucky 40511, phone (859) 246-2753, fax (859) 246-
2754,

GENERAL GOVERNMENT CABINET
Board of Physical Therapy
(As Amended at ARRS, February 8, 2010)

201 KAR 22:053. Code of ethical standards and standards
of practice for physical therapists and physical therapist as-
sistants.

RELATES TO: KRS 327.040, 327.070

STATUTORY AUTHORITY: KRS 327.040(11), (12), (13)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 327.040
(12) and (13) authorize the Board of Physical Therapy to establish
by administrative regulation a code of ethical standards and stand-
ards of practice for physical therapists and physical therapist assis-
tants. This administrative regulation establishes those standards
which, if violated, are a basis for disciplinary action under KRS
327.070.

Section 1. Code of Ethical Standards. (1) Physical therapists
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and physical therapist assistants shall:

(a) Respect the rights and dignity of all patients;

(b) Practice within the scope of the credential holder’s training,
expertise and experience;

(c) Report to the board any reasonably suspected violation of
KRS Chapter 327 or 201 KAR Chapter 22 by another credential
holder or applicant within thirty (30) days; and

(d) Report to the board any civil judgment, settlement, or civil
claim involving the credential holder's practice of physical therapy
made against the credential holder relating to the credential hold-
er's own physical therapy practice within thirty (30) days.

(2) Physical therapists and physical therapist assistants shall
not:

(a) Verbally or physically abuse a client; or

(b) Continue physical therapy services beyond the point of
reasonable benefit to the patient, unless the patient consents in
writing.

Section 2. Standards of Practice for the Physical Therapist.
While engaged in the practice of physical therapy, a physical ther-
apist shall:

(1) Perform screenings in order to:

(a) Provide information on a person’s health status relating to
physical therapy;

(b) Determine the need for physical therapy[adéditional] evalua-
tion and treatment;

(c) Make a recommendation regarding a person’s ability to
return to work or physical activity; and

(d) Provide physical therapy [related] services;

(2) Evaluate each patient:

(a) Prior to initiation of treatment;

(b) Upon receipt of a patient from another physical therapy
service, facility, or agency; and

(c) If requested by a referring professional;

(3) Reassess each patient in accordance with the following:

(a) Reassessing inpatients in either a hospital or comprehen-
sive rehabilitation facility every fourteen (14) days;

(b) Reassessing every ninety (90) days, with the physical ther-
apist assistant present, patients in:

1. A facility defined in 902 KAR 20:086 as an intermediate care
facility (ICF) for the mentally retarded (MR) and developmentally
disabled (DD); or

2. A school system.
a. A forty-five (45) day grace period shall be allowed upon

transfer from another school district or from the start of the school
ear.

b. During this grace period treatment may continue based upon
the previous reassessment or initial evaluation;

(c) Reassessing each patient not otherwise noted every thirty
(30) days following the initial evaluation or subsequent reassess-
ment;

(d) Reassessing a patient whose medical condition has
changed;[and

(4) Refer the patient to other professionals or services if the
treatment or service is beyond the physical therapist's scope of
practice;

(5)[(4)] Be responsible for the physical therapy record of each
patient;

(6)[(5)] Provide services that meet or exceed the generally
accepted practice of the profession;

(7)[¢6)] Explain the plan of care to the patient, to others desig-
nated by the patient, and to appropriate professionals;

(8)[(A] Make it clear to the patient that the patient has the right
to choose any qualified professional or equipment supplier if the
physical therapist makes recommendations for those;

(9)[¢8)] Disclose in writing to each patient any financial interest,
compensation, or other value to be received by the referral source:

(a) For services provided by the physical therapist;

(b) For equipment rental or purchase; or

(c) For other services the physical therapist may recommend
for the patient.

(10)[¢9)] Unless prohibited by law, as members of a business
entity be allowed to pool or apportion fees received in accordance
with a business agreement.

Section 3. Standards of Practice for the Physical Therapist
Assistant. While engaged in the practice of physical therapy, the
physical therapist assistant shall:

(1) Provide services only under the supervision and direction of
a physical therapist;

(2) Refuse to carry out procedures that the assistant believes
are not in the best interest of the patient or that the assistant is not
competent to provide by training or skill level;

(3) Initiate treatment only after evaluation by the physical ther-
apist;

(4) Upon direction from the physical therapist, gather data
relating to the patient's disability, but not determine the significance
of the data as it pertains to the development of the plan of care;

(5) Refer to the physical therapist inquiries that require an in-
terpretation of patient information related to rehabilitation potential;

(6) Comply with the plan of supervision established by the
physical therapist;

(7) Communicate with the physical therapist any change or
lack of change that occurs in the patient's condition that may indi-
cate the need for reassessment; and

(8) Discontinue physical therapy services if reassessments are
not done in compliance with Section 2(3)[4(3))-(H] of this adminis-
trative regulation, and communicate to the appropriate parties.

Section 4. Standards for Supervision. While supervising the
physical therapist assistant and supportive personnel, the physical
therapist shall:

(2)(a) At all times, including all work locations, be limited to:

1. Supervising not more than four (4) full-time physical thera-
pist assistants or supportive personnel; or

2. The number of those persons providing part-time patient
care for a period equivalent to that provided by four (4) full-time
providers of patient care.

(b) Temporary failure to abide by the maximum staffing ratio of
physical therapists to physical therapist assistants or supportive
personnel required in this section for a period not to exceed seven
(7) consecutive work days shall not constitute a violation of this
standard;

(2) Not delegate procedures or techniques to the physical ther-
apist assistant or supportive personnel if it is outside his or her
scope of training, education or expertise.

(3) Be responsible for:

(a) Interpreting any referral;

(b) Conducting the initial physical therapy evaluation;

(c) Establishing reporting procedures to be followed by the
physical therapist assistant and supportive personnel;

(d) Evaluating the competency of the physical therapist assis-
tant and supportive personnel;

(e) Supervising the physical therapist assistant by being avail-
able and accessible by telecommunications during the working
hours of the physical therapist assistant;

(f) Insuring that if supportive personnel provide direct patient
care that there is on site supervision by a physical therapist or
physical therapist assistant;

(g) Insuring that a physical therapy student fulfilling [the] clini-
cal education requirements [ef-a-CAPTE-accredited-program] shall
receive on-site supervision by a physical therapist;

(h) Insuring that a physical therapist assistant and student
fulfilling [the] clinical education requirements [ef-a-CARTE-aceredit-
ed-program] shall receive on-site supervision of which eighty (80)
percent may be by a credentialed physical therapist assistant;

() [Reasse
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o EE;EEEE.E QIEEE...EE“E ot-otnenwise-Roted-every thirty
ment;

)] ’Establishing discharge planning for patients who require
continued physical therapy.

Section 5. Standards for Documentation. The physical thera-
pist shall be responsible for the physical therapy record of a pa-
tient. The physical therapy record shall consist of:

(1) The initial evaluation, a written or typed report signed and
dated by the physical therapist performing the evaluation that shall
include:

(a) Pertinent medical and social history;

(b) Subjective information;

(c) Appropriate objective testing;

(d) Assessment, which may include problems, interpretation,
and a physical therapy diagnosis identifying the nature and extent
of the patient’s impairment; and

(e) Plan of care, including:

1. Treatment to be rendered,;

2. Frequency and duration of treatment; and

3. Measurable goals;

(2) Progress notes, which shall be written or typed, signed, and
dated by the person rendering treatment, and countersigned and
dated by the physical therapist if written by supportive personnel,
physical therapist students, physical therapist assistant students,
or examination candidates. The progress notes shall include:

(a) A current record of treatment;

(b) Patient's adverse response to treatment;

(c) Any factors affecting treatment; and

(d) Data obtained by all objective tests performed;

(3) Reassessment, which shall be written or typed, signed, and
dated by a physical therapist. This reassessment shall be in com-
pliance with Section 4(3)(i) through (I) of this administrative regula-
tion:

(a) If the physical therapist is treating the patient, these reports
may be incorporated into the progress notes.

(b) If a physical therapist assistant or supportive personnel are
treating the patient, the report shall be a separate entry into the
record.

(c) A reassessment shall include directly observed objective,
subjective, and medical information completed by the physical
therapist that is[data] necessary for the revision or reaffirmation of
the plan of care and measurable goals;

(4) Discharge summary, which shall be a written or typed,
signed, and dated statement.

(@) A physical therapist assistant may write the discharge
summary, which shall be countersigned by the responsible physi-
cal therapist.

(b) The discharge summary shall include:

1. The date of discharge;

2. The reason for discharge;

3. The physical therapy status upon discharge; and

4. A discharge plan, which shall include recommendations the
physical therapist has regarding the need for continuing physical
therapy.

5. A discharge summary shall be written within thirty (30) days
of the termination of the current plan of care if a subsequent plan of
care has not been established; and

(5) The correct designation following the signature of the per-
son who has entered a statement into the patient record shall be
as follows:

(a) If written by a physical therapist: "PT". Appropriate designa-
tions for advanced physical therapy degrees may follow "PT";

(b) If written by a physical therapist's assistant: "PTA";

(c) If written by supportive personnel: "PT Aide", or "Physical
Therapy Aide" or "PT Tech"; and

(d) If written by a student: "Physical Therapist Student” or "PT
Student”; "Physical Therapist Assistant Student" or "PTA Student".

REBECCA KLU.S.C.H, Executive Director
APPROVED BY AGENCY: November 10, 2009

FILED WITH LRC: November 13, 2009 at noon

CONTACT PERSON: Becky Klusch, Executive Director, Board
of Physical Therapy, 312 Whittington Parkway, Suite 102, Louis-
ville Kentucky 40222, phone (502) 429-7140, fax (502) 429-7142.

GENERAL GOVERNMENT CABINET
Board of Licensure for Marriage and Family Therapists
(As Amended at ARRS, February 8, 2010)

201 KAR 32:035. Supervision of marriage and family ther-
apist associates.

RELATES TO: KRS 335.320(6), 335.332

STATUTORY AUTHORITY: KRS 335.320(4), (5)

NECESSITY FUNCTION AND CONFORMITY: KRS
335.320(4) requires the board to license applicants who satisfy the
experience and educational requirements and who have paid the
fee. KRS 335.320(5) requires the board to review and approve
supervision contracts between marriage and family therapy asso-
ciates and their approved supervisors. This administrative regula-
tion establishes the supervision requirements for marriage and
family therapy associates and their board-approved supervisors.

Section 1. Definitions. (1) "Group supervision" means supervi-
sion of more than two (2) supervisees with the supervisor.

(2) "Qualified mental health professional® means a licensed
marriage and family therapist, licensed psychologist, licensed psy-
chiatrist, licensed professional clinical counselor, or licensed clini-
cal social worker

(3) "Raw data" means video-taped sessions, live observation,
or co-therapy with a board-approved supervisor.

Section 2. Qualifications for Board-Approved Supervisors Sta-
tus. (1) Effective January 1, 2011[Juhy-1;-2010], a board-approved
supervisor shall be:

(@) An American Association of Marriage and Family Thera-
pists (AAMFT) approved supervisor in good standing;

(b) An AAMFT supervisor candidate;

(c) A marriage and family therapist licensed in Kentucky and in
good standing with a minimum of five (5) years of experience in the
practice of marriage and family therapy; or

(d) A person licensed and in good standing with a minimum of
five (5) years of experience as a marriage and family therapist in
another state, and who meets the licensure requirements for Ken-
tucky.

(2) [tr-order] To obtain initial board-approved supervisor status,
an applicant who is not an AAMFT supervisor in good stand-
ing[a non-AAMFET supervisor in good standing applicant][an appli-

i isor ing;] shall pro-
vide proof of completion of six (6) hours of licensure board-
approved continuing education courses in supervision.

(a) The course shall be taken within the two (2) years preced-
ing the date of application to become a board-approved supervisor.

(b) This requirement shall be in addition to the fifteen (15)
hours of continuing education required by 201 KAR 32:060.

(c) The approved courses may be live or online and shall in-
clude:

1. Kentucky law governing the practice of marriage and family
therapy, both administrative regulations and statutes;

2. Theories of supervision;

3. Ethical issues involved in supervision; and

4. Supervisor responsibilities such as logs, treatment, planning
and recording. This requirement shall be included in the fifteen (15)
hours of continuing education required by 201 KAR 32:060.

(3)[B)YE] A non-AAMFT approved supervisor[supervisers]
shall complete two (2) hours of continuing education in supervision
every year, to maintain board-approved supervisor status. This
requirement shall be included in the fifteen (15) hours of continuing
education required by 201 KAR 32:060.

(a)[2:] The approved courses may be live or online and shall
include:

1.[as] Kentucky law governing the practice of marriage and
family therapy, both administrative regulations and statutes;
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2.[b:] Theories of supervision;

3.[e-] Ethical issues involved in supervision; and

4.[ek] Supervisor responsibilities such as logs, treatment, plan-
ning and recording.

(4) An AAMFT approved supervisor[supervisers] shall com-
plete one (1) hour of continuing education every year in Kentucky
law governing the practice of marriage and family therapy, to main-
tain_board-approved supervisor status. The course[eeurses] may
be attended live or on-line. This requirement shall be included in
the fifteen (15) hours of continuing education required by 201 KAR
32:060.

Section 3. Clinical Supervision. (1) Clinical supervision shall:

(a) Be equally distributed throughout the qualifying period and
shall average at least four (4) hours per month as specified in the
supervision contract;

(b) Be clearly distinguishable from psychotherapy, didactic
enrichment, or training activities;

(c) Focus on raw data from the supervisee’s current clinical
work; and

(d) Be direct, face-to-face contact between the supervisor and
supervisee, unless an alternative form of supervision has been
approved by the board based on undue burden for the supervisor
or supervisee.

(2) The supervision process shall focus on:

(a) Accurate diagnosis of client problems leading to proficiency
in applying professionally recognized nomenclature and developing
a plan for treatment as established in the Diagnostic and Statistical
Manual of Mental Disorders;

(b) Development of treatment skills appropriate to the thera-
peutic process;

(c) Development of sensitivity to context and issues relating
specifically to the family or individual being counseled;

(d) Acknowledgment of an awareness of the use of the profes-
sional self of the therapist in the process of therapy;

(e) Increased theoretical and applied knowledge for the thera-
pist;

(f) Acquisition of a greater depth of knowledge and range of
techniques in the provision of marriage and family therapy; and

(g) Awareness of ethical issues in practice, in order to safe-
guard and enhance the quality of care available to marriage and
family therapy clients.

Section 4. Standards for Raw Data Used for Supervision. The
use of raw data in a supervision session shall constitute a mini-
mum of fifty (50) hours of the 200 hours of required supervision.

Section 5. In a therapy session involving a board-approved
supervisor and supervisee:

(1) The role of the board-approved supervisor as a supervisor
or co-therapist shall be clearly defined prior to beginning a therapy
session; and

(2) The supervisees shall receive credit for client contact hours
and supervision hours.

Section 6. Documentation Requirements. (1) The board-
approved supervisor and marriage and family therapist associ-
ate[asseeciates] shall maintain a supervision log which shall docu-
ment:

(a) The frequency and type of supervision provided; and

(b) The method of supervision utilized, such as observation,
dialogue and discussion, and instructional techniques employed.

(2) No more than 100 hours of supervision hours may take

place in group supervision. [Fer—purpeses—of-this—administrative
eguiation d. vidual SUpeR .S]Q consists—of-one—{1)-or-two—{2)

Section 7. Number of Supervisees. (1) A board-approved su-
pervisor shall not supervise[have] more than six (6) marriage and
family therapist associates [undersupervision] at the same, unless
approved by the board[any-ere{1)] time.

(2) A request[Reguests] to supervise more than six (6) mar-

riage and family therapist associates [in-excess-of-six{(6)] shall be
submitted to the board for approval and shall demonstrate in writ-

ing the supervisor's plan and ability to supervise additional mar-

riage and family therapist associates[add-to-the-current-supervisory
load].

Section 8. Temporary Supervision. (1) In extenuating circum-
stances, if a marriage and family therapist associate is without
supervision, the associate may continue working up to ninety (90)
calendar days under the supervision of a qualified mental health
provider while an appropriate board-approved supervi-
sor[supervision] is sought and a new supervision contract is sub-
mitted to the board. Extenuating circumstances include situations
such as death or serious illness of the board-approved supervisor,
a leave of absence by the supervisor, [and] or the termination of
the supervisor's employment.

(2)[&] The supervisee shall notify the board of these circum-
stances and shall submit, in writing, a plan for resolution of the
situation within thirty (30) calendar days of the change in status of
board-approved supervision.[2:] The written plan shall include:

a. The name of the temporary supervisor;

b. Verification of the credential held by the temporary super-
visor;
c. An address for the temporary supervisor; and

d. A telephone number for the temporary supervisor.

Section 9. Board-approved Supervisor's Responsibilities to
Clients and Supervisees. (1) A board-approved supervisor shall be
responsible for ensuring the proper and appropriate delivery of
marriage and family therapy services to clients.

(2) A board-approved supervisor shall be responsible for fos-
tering the professional competence and development of the mar-
riage and family therapist associates under his or her supervision.

(3) A board-approved supervisor shall be responsible for com-
pliance with the code of ethics established in 201 KAR 32:050 and
take steps to ensure that supervisees comply with the code of
ethics as well.

Section 10. Incorporation by Reference. (1) "Diagnostic and
Statistical Manual of Mental Disorders", 2009, is incorporated by
reference.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Kentucky Division of Occu-
pations and Professions, 911 Leawood Drive, Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m.

TONY WATKINS, Board Chair

APPROVED BY AGENCY: September 17, 2009

FILED WITH LRC: October 6, 2009 at 2 p.m.

CONTACT PERSON: Angela Evans, Board Counsel, Assistant
Attorney General, Office of the Attorney General, 700 Capitol Ave-
nue, Suite 118, Frankfort, Kentucky 40601, phone (502) 696-5600,
fax (502) 564-6801.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, February 8, 2010)

301 KAR 1:016. Use of [publ€] lands and waters on[at
department-owned] lakes owned or controlled by the depart-
nt.

me

RELATES TO: KRS [450:025;] 150.090, [450-620;] 150.625,
150.640

STATUTORY AUTHORITY: KRS 150.025(1), 150.620

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the department to promulgate administrative
requlations reasonably necessary to implement or carry out the
purposes of KRS Chapter 150. KRS 150.620 authorizes the de-
partment to promulgate administrative regulations governing the
use of lands and waters it has acquired for wildlife management
and public recreation. This administrative regulation governs all
private structures on property owned or controlled by the depart-
ment, the private use of public lake water, and permitted and pro-
hibited activities on department-owned or controlled land surround-
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|nq department owned waters [pwate—beat—deeks—en—depamnent-

Section 1. Definitions. (1) "Adjacent property owner" means the
owner of real property that shares a common boundary with de-
partment property.

(2) "Boat dock" means a privately owned floating or fixed struc-
ture that is used by an adjacent landowner to moor a boat on de-
partment property.

(3) "Boat dock tag" means a metal tag provided by the depart-
ment that has a unigue combination of letters and numbers, and is

existing dock has been brought into compliance; and

(b) Allow inspection of the boat dock by an authorized depart-
ment employee.

(6) An adjacent landowner with an existing boat dock on Bull-
ock Pen Lake shall be required to obtain a Boat Dock Permit, but
shall not be required to pay the permit fee until 2018.

Section 3. Boat Dock Permits. (1) The department shall issue a
Boat Dock Permit and Boat Dock Tag to an adjacent landowner:

(a) Who has satisfied the boat dock application requirements in
Section 2 of this administrative regulation;

(b) Who has a boat dock that has passed a final inspection by
an authorized department employee;

permanently affixed to an approved boat dock so that it is visible
from the lake.

(4) [inatake-ownedeased-or-otherwise-controlled-by-the-de-

3)] "Department property” means lands or waters [owned;
leased-er-otherwise] controlled by the department through owner-

(c) Whose permit has not been revoked pursuant to Section 8
of this administrative requlation; and

(d) Who remains compliant with all the provisions of this ad-
ministrative regulation.

(2) The Boat Dock Tagq issued with the boat dock permit shall
be affixed to the front edge of the dock facing the lake.

ship, lease, license, easement, or cooperative agreement at the
department-owned[publicfishing] lakes listed in Section 2 of this
administrative regulation.

(5) "Existing structure” means a grandfathered access or non-
access structure built on department property prior to the effective
date of this administrative regulation[July-1,.2009].

(6)[{4)-"Enelosed-superstructure™means-a-roofed-structure-with

{5)] "Normal pool" means a water level equal to the elevation of
the lake's principal spillway.

(7) "Permanent dwelling" means a private residence on an
adjacent landowner's land that is both fixed in location and of dura-

(3) A Boat Dock Permit shall:

(a) Be valid for a ten (10) year period, with the current permit
period expiring December 31, 2017 and the next permit period
beqinning January 1, 2018;

(b) Be renewed within ninety (90) days of the termination date
by:

1. Paying the fee as established in 301 KAR 3:022; and

2. Submitting an affidavit that no unauthorized addition or mod-
ification has been made to the boat dock;

(c) Be transferable at no additional cost, if ownership changes,
for the remainder of the ten (10) year period; and

(d) Not be renewed by the department if the boat dock is out of
compliance, except as established in Section 4 or Section 7 of this

ble permanent construction, but does not include tents, motorized

administrative requlation;

vehicles, trailers, camp trailers, or any type of interim construction
or residence.

(8) "Rebuild" means to totally reconstruct.

(9) "Shoreline use permit" means a permit issued by the de-

(e) Prohibit the permittee from renting, leasing, or licensing the
dock to another person for any purpose.

(4) An adjacent landowner who owns multiple contiguous
properties adjacent to department property shall:

partment that allows an adjacent landowner to construct a new
access structure or to keep or rebuild an existing structure on de-

(a) Not be issued more Boat Dock Permits than the number of
completed permanent dwellings on those properties; or

partment land.

Section 2. Boat Docks, Boat Dock Applications, and Boat Dock
Construction Approval. (1) A boat dock may be constructed on

(b) Qualify for one (1) Boat Dock Permit if there is no complet-
ed permanent dwelling on any of the contiguous properties.

(5) An adjacent landowner shall only be eligible for one (1)
Boat Dock Permit per adjacent property.

department property by an adjacent landowner if the adjacent

property:
(a) Shares at least a fifty (50) foot boundary with the depart-

Section 4. Boat Dock Specifications and Requirements. (1) A
boat dock constructed or rebuilt after the effective date of this

ment property if the adjacent boundary lines were extended to the

administrative requlation[July-1.2009] shall not exceed:

water’s edge; and

(b) Is located at one (1) of the following lakes:

1. Beaver Lake;

2. Boltz Lake;

3. Bullock Pen Lake;

4. Carpenter Lake;

5. Corinth Lake;

6. Elmer Davis Lake;

7. Guist Creek Lake;

8. Kincaid Lake;

9. Kingdfisher Lakes; or

10. Lake Malone.

(2) Prior to constructing a boat dock, an adjacent landowner
shall submit a completed Boat Dock Application to the department,

(a) Eight (8) by sixteen (16) feet in dimension; and

(b) A surface area of more than 128 square feet.

(2) The longest dimension of the boat dock [eight{8}foot-or
sherter-section] shall be positioned perpendicular to the shore.

(3) A boat dock shall not have more than one (1) walkway
connecting the boat dock to the shore that shall:

(a) Be positioned perpendicular to the shore;

(b) Be anchored to department property by:

1. A concrete pad no larger than ten (10) square feet; or

2. Two (2) metal posts on each side of the walkway.

(c) Not be wider than four (4) feet;

(d) Be the shorter of:

1. A length sufficient to reach a water depth of two (2) feet
when the lake is at normal pool; or

accompanied by the permit fee for the dock as established in 301
KAR 3:022, except that the fee shall be prorated for every year
remaining in the ten (10) year permit period.

(3) Boat dock construction shall not begin until:

(a) An on-site inspection by an authorized department employ-
ee has been completed; and

(b) The applicant has obtained written approval from the de-

2. Twenty (20) feet in length.

(e) Not be used for boat mooring.

(4) The flotation for a boat dock shall be made from materials
manufactured for marine use.

(5) All wooden material on a boat dock shall be kiln-dried lum-
ber that has been commercially pressure-treated with a wood pre-
servative and shall not be painted.

partment to begin construction.

(4) Boat dock construction approval shall be valid for one (1)
year from the date of issuance.

(5) A boat dock applicant shall:

(a) Report to the department when construction of a new boat
dock is complete, an existing boat dock has been rebuilt, or an

(6) A boat dock shall moor no more than:

(a) Two (2) boats; or

(b) One (1) boat and up to two (2) personal watercraft on Lake
Malone and Guist Creek Lake only.

(7) A personal watercraft mooring system that is attached to an
approved boat dock at Lake Malone and Guist Creek Lake shall:
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(a) Be a commercially manufactured floating system;

(b) Not exceed:

1. Six (6) feet in width and fifteen (15) feet in length if mooring
a single personal watercraft; or

2. Twelve (12) feet in width and fifteen (15) feet in length if

(8) A new access structure shall only include the following:

(a) A ground level pathway that shall:

1. Only have pretreated lumber or railroad ties as edqing;

2. Not consist of asphalt, concrete, or any other permanent
surface;

mooring two (2) personal watercraft; and
(c) Be attached to one (1) side of the boat dock, but not the

3. Only consist of crushed stone, wood chips, or other remova-
ble material as fill between the edging, except that local natural

front.

(8) An additional jonboat, canoe, or personal watercraft may be
stored on top of a boat dock, except a personal watercraft shall
only be stored on top if a commercially manufactured self-loading
ramp is used.

(9) The following items shall be prohibited on boat docks:

(a) An enclosed structure;

(b) An unenclosed structure; and

(c) Any other items, structures, or deviations not identified in a
previously obtained waiver, pursuant to Section 7 of this adminis-
trative requlation.

(10) A boat dock that was constructed prior to the effective
date of this administrative requlation[duly—3—2009] shall be

stones or rocks may be used as steps:;

4. Not exceed five (5) feet in width including the edging; and

5. Follow the natural contour of the land if possible.

(b) A raised ground level pathway that shall:

1. Not exceed eight (8) inches in height.

2. Not exceed forty (40) steps, with each step not exceeding
five (5) feet in width and eight (8) feet in length;

3. Only consist of pretreated, unpainted lumber; and

4. Follow the natural contour of the land if possible.

(c) A raised staircase that shall:

1. Not exceed four (4) feet in width;

2. Not have more than one (1) landing that does not exceed
four (4) feet in width and four (4) feet in length;

exempt from the requirements established in subsections 1
through 6 of this section for the life of the boat dock.

(11) A boat dock owner who rebuilds an existing dock, includ-
ing those exempted by subsection 10 of this section, shall reapply
and meet all the requirements established in this section, except as
established in Section 7 of this administrative regulation.

(12) A boat dock permit holder who applies to rebuild an exist-

3. Not have more than twenty (20) steps if a landing is not
used;

4. Not have more than thirty (30) steps if a landing is used;

5. Only consist of pretreated, unpainted lumber; and

6. Conform to prevailing building code standards for stairs for
the county of record or, if such standards do not exist, comply with
Section 1009 of the Kentucky Building Code Standards for stairs,

ing, legally permitted boat dock during the ten (10) year permit

as established by 815 KAR 7:120; or

period shall be exempt from paying the permit fee until permit re-
newal.
(13) A private community boat dock or a private multi-slip

(d) A foot bridge that shall:
1. Not exceed four (4) feet in width and twelve (12) feet in
length;

boat facility shall not be allowed except as approved by the
Finance and Administration Cabinet prior to January 1,
2010.[The following boat dock repair activities shall be considered
rebuilding:

{eyWalkway replacement.]

Section 5. Access Structures and Shoreline Use Permits. (1) A
shoreline use permit shall only be issued for the following lakes:

(a) Beaver Lake;

(b) Carpenter Lake;

(c) Corinth Lake;
(d) Elmer Davis Lake;

(e) Guist Creek Lake;
(f) Kincaid Lake; and
(9) Lake Malone.

(2) Shoreline Use Permits shall be valid for a fifteen (15) year

2. Not use a tree as an anchoring device; and

3. Only consist of pretreated, unpainted lumber.

(9) An adjacent landowner who has an existing access struc-
ture that was constructed prior to the effective date of this ad-
ministrative regulation[July—1.-2009], shall be exempt from the
requirements of subsection (8) of this section for the life of the
structure, if the landowner applies for and maintains a valid Shore-
line Use Permit.

(10) An adjacent landowner who rebuilds an existing access
structure, including those grandfathered in subsection (9) of this
section, shall be exempt from the requirements established in
subsection 8 of this section provided the landowner maintains
a valid Shoreline Use Permit.[comply-with-the requirements—es-
tablished in subsection (8) of this section, except as established in

(11) An existing access structure:

(a) May be adequately maintained to _extend the life of the
structure;

period beginning January 1, 2010.
(3) An adjacent landowner with an existing structure shall apply

(b) May be rebuilt with less than or equal to the same
number of steps in the original structure;

for_a Shoreline Use Permit within ninety (90) days following the
effective date of this administrative regulation.

(4) Prior to constructing a new access structure, rebuilding an
existing access structure, or permitting an existing structure, an

(c) May be rebuilt with necessary landings not to exceed 4
ft. x 8 ft. in dimension; and

(d) Shall conform to prevailing building code standards for
the county of record or, if such standards do not exist, comply

adjacent landowner shall submit to the department:
(a) A completed Shoreline Use Permit Application; and
(b) The appropriate permit fee if applicable, as established in

with Section 1009 of the Kentucky Building Code Standards
for stairs, as established in 815 KAR 7:120. [The-following-ac-

cess-structure-repair-activities-shall-be-considered-rebuilding:

301 KAR 3:022, except that the fee shall be prorated to the nearest
five (5) year interval that remains in the fifteen (15) year permit
period.

(5) An adjacent landowner shall not begin construction of a
new access structure or begin rebuilding an existing access struc-
ture until:

(a) An authorized department employee conducts an on-site
visit and determines the type of access structure necessary for
safe passage to the lake; and

(b) The adjacent landowner receives written approval from the
department.

(6) Access structure construction approval shall be valid for
one (1) year from the date of approval.

(7) A Shoreline Use Permit shall not be issued unless all

{b) Support beam replacement; or

{c) Stringer replacement.]

(12) A Shoreline Use Permit shall:

(a) Be renewed every fifteen (15) years within ninety (90) days
of the termination date by:

1. Paying the fee established in 301 KAR 3:022; and

2. Submitting an affidavit that an unauthorized addition or mod-
ification has not been made to a permitted structure.

(b) Be transferable at no additional cost, if ownership changes,
for the remainder of the fifteen (15) year period; and

(c) Not be renewed if the access structure is out of compliance,
except if the access structure was built prior to the effective date
of this administrative requlation[July-1.-2009].

shoreline structures have passed final inspection by an authorized
department employee.

(d) Be extended, by written request to the department, for an
additional twelve (12) months if the property is transferred or the
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landowner dies during year fifteen (15) of the permit period.
(13) An existing noncompliant access structure, pursuant to

(2) A person shall not begin construction on a project that in-
cludes a planned deviation until the department has approved a

Section 8 of this administrative regulation, shall be removed at the

waiver.

owner's expense.
(14) Nonaccess structures, such as gazebos or storage build-

(3) The department, in deciding whether to grant a waiver for a
new access structure, shall consider if:

ings, excluding existing permanent dwellings, shall be:
(a) Itemized in the adjacent landowner's Shoreline Use Permit;

(a) The deviation is in substantial compliance with the require-
ments established in this administrative regulation;

and
(b) Allowed to be kept and maintained by an adjacent
landowner for the life of the structure provided the landowner

(b) The deviation poses a potential safety hazard;
(c) Topographical or other physical features of the land neces-
sitate a deviation;

maintains a valid Shoreline Use Permit. [Removed-at-the-own-

ar2025]
(15) The Shoreline Use Permit fee, as established in 301 KAR
3:022, shall be based on the types of access structures established

(d) The waiver request exceeds the staircase landing dimen-
sion or step limit by more than twenty (20) percent; and

(e) A new staircase will conform to prevailing building code
standards for the county of record or, if those[sueh] standards do

in_subsection (8) of this section, and consist of the following three

not exist, complies with Section 1009 of the Kentucky Building

(3) tiers:

(a) A Tier | permitted structure shall include:

1. All compliant access structures pursuant to subsection (8) of
this section;

2. An existing access structure with fifteen (15) or less steps

Code Standards for stairs, as established in 815 KAR 7:120.
(4) [The-department—in-deciding-whetherto-grant-a-waiverfor
b - m | der if

that is not compliant, pursuant to subsection (8) of this section;
3. An existing footbridge; or
4. A new footbridge that is compliant, pursuant to subsection 8

of this section.

(b) A Tier Il permitted structure shall include:

1. An existing access structure having thirty (30) or less con-
crete steps; or

2. An existing access structure that does not comply with the
requirements established in subsection (8) of this section, and

{5)] The department, in deciding whether to grant a waiver for
a boat dock, shall consider if:

(a) The deviation is in substantial compliance with the require-
ments established in this administrative regulation;

having sixteen (16) to thirty (30) steps.
(c) A Tier lll permitted structure shall include:
1. An existing access structure, including a concrete access

(b) The deviation poses a potential safety hazard; and
(c) Topographical or other physical features of the land neces-
sitate a deviation.

structure, that does not comply with the requirements established
in_subsection 8 of this section, and having more than thirty (30)

(5)[¢6)] An adjacent landowner, either individually or as a direc-
tor or high managerial agent of a business organization, who vio-

steps;
2. A new access structure that does not comply with the re-

lates any provision of this administrative regulation shall be denied
a waiver for a new or rebuilt structure for a period of two (2) years

quirements established in subsection (8) of this section, and re-

from the date of the citation, with the waiver denial applying to:

quires a waiver pursuant to the requirements of Section 7 of this
administrative regulation.
3. An existing staircase that has one (1) or more landings that

(a) The individual; and
(b) Any business for which the person is a director or high
managerial agent.

exceed a four (4) feet in width or four (4) feet in length; or
4. An existing nonaccess structure, such as a storage shed or

gazebo.
(16) If an adjacent landowner applies for a Shoreline Use Per-

Section 8. Noncompliance, Permit Revocation, and Appeals.
(1) The department shall revoke each Boat Dock Permit and
Shoreline Use Permit issued to a person if that permit holder:

mit for multiple structures that cover more than one (1) tier, then a
single permit will be issued at the highest tier level for which the

(a) Without department approval rebuilds[—renevates—meodi-
fiesormakes-an-additionto] an existing:

applicant qualifies.
(17) A concrete access structure shall not be rebuilt.

Section 6. Other Activities on Department Property. (1) A per-
son shall not[Ne-persen-shall] be permitted to take water from the
lakes listed in Section 2 of this administrative regulation, except for:

1. Boat dock;

2. [Boatdock-walkway;

3:] Access structure; or

3.[4:] Nonaccess structure.

(b) Constructs or places a new nonaccess structure on de-
partment property;

(a) Residential use by adjacent landowners;
(b) Temporary use in a time of emergency drought; or
(c) An adjacent landowner who has been given the right to do

(c) Fails to:

1. Maintain the boat dock, boat dock walkway, access struc-
ture, or nonaccess structure in a structurally sound condition; or

so by deed.
(2) A person, without first obtaining written permission from the

2. Renew the Boat Dock or Shoreline Use Permit within ninety
(90) days of expiration.

department, shall not:
(a) Place or build any unpermitted object or structure;
(b) Plant any vegetation;
(c) Place or use any mechanical equipment;
(d) Take water from any lake listed in Section 2 of this adminis-

(2) An adjacent landowner who has a noncompliant boat dock,
boat dock walkway, access structure, or nonaccess structure shall
be notified in writing by the department that the landowner has
sixty (60) days to come into compliance, to remove the boat dock,
walkway, or structure, or to make an appeal as established in sub-

trative requlation;

(e) Cut, clear, burn, damage, or Kill trees or shrubs greater
than two (2) inches in diameter measured at ground level; or

() Moor a boat to the shoreline for more than forty-eight (48)

section 6 of this section.

(3) If the requirements of subsection (2) of this section are not
met within sixty (60) days, the department shall have the authority
to remove the noncompliant structure at the owner's expense and

hours.

Section 7. Waivers. (1) An adjacent landowner shall first obtain

the structure shall become the property of the department.
(4) If an adjacent landowner, either individually or as a director
or high managerial agent of a business organization, violates any

a waiver from the department for any deviation to the specifications

provision of this administrative requlation for a second time, then

established in this administrative regulation by:
(a) Submitting a written request to the department; and
(b) Providing a detailed plan to the department of any planned

the department shall revoke for a period of three (3) years from the
date of the second citation all Boat Dock Permits and Shoreline
Use Permits issued to:

deviation.

(a) The adjacent landowner;
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to-departmentproperty-shalk:

(b) Any business organization for whom the individual adjacent
landowner is a director or high managerial agent; and

(c) Any director or high managerial agent of the adjacent land-
owner who is a business organization.

(5) The following shall apply for any adjacent landowner whose
permit is revoked pursuant to subsection (4) of this section:

(a) All structures shall be removed at the owner's expense
within thirty (30) days of revocation if an appeal is not filed.

(b) If the structures are not removed by the owner within thirty
(30) days and no appeal is filed, then the department shall have
the authority to remove the structure at the owner's expense; and

(c) All structures removed pursuant to paragraph (b) of this
subsection shall become the property of the department.

(6) An adjacent landowner whose waiver request is denied or
whose permit is denied or revoked may appeal the decision in
accordance with the provisions of KRS Chapter 13B.

(a) The department shall appoint a hearing officer and conduct
the hearing in accordance with the provisions of KRS Chapter 13B;

(b) The hearing officer shall make a recommendation to the
Department of Fish and Wildlife Resources' Commission;

(c) The commission shall make a decision by majority vote;
and

(d) An appeal of the Commission's decision shall be in accord-
ance with the provisions of KRS Chapter 13B; and

(e) At the conclusion of all appeals or at the expiration of any
appeal period for which an appeal has not been made:

1. The owner shall remove any unauthorized structure within
ten (10) days, at the owner's expense;

2. An unauthorized structure that has not been removed by the
owner within ten (10) days shall be removed by the department at
the owner's expense; and

3. Each structure removed pursuant to subparagraph (2) of this
paragraph shall become the property of the department.

Section 9. Incorporation by Reference. (1) The following forms
are incorporated by reference:

(a) "Boat Dock Permit Application, 2010";

(b) "Shoreline Use Permit Application, 3/2010."

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Fisheries Division, Kentucky
Department of Fish and Wildlife Resources, #1 Sportsman's Lane,
Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30

struct-a-boat-dock-on-departiment-property-if-his-property:
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BENJY KINMAN, Deputy Commissioner

For JONATHAN GASSETT, Commissioner
MARCHETTA SPARROW, Secretary

APPROVED BY AGENCY: August 14, 2009

FILED WITH LRC: December 15, 2009 at 8 a.m.

CONTACT PERSON: Rose Mack, Kentucky Department of
Fish and Wildlife Resources, 1 Sportsman’s Lane, Frankfort, Ken-
tucky 40601, phone (502) 564-7109, ext. 4507, fax (502) 564-
9136.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
Sex Offender Risk Assessment Advisory Board
(As Amended at ARRS, February 8, 2010)

501 KAR 6:190. Approval process for mental health pro-
fessionals performing comprehensive sex offender presen-
tence evaluations and treatment of sex offenders.

RELATES TO: KRS 17.550-17.991

STATUTORY AUTHORITY: KRS 17.554(1), 17.564

NECESSITY, FUNCTION, AND CONFORMITY: KRS
17.554(1) requires the Sex Offender Risk Assessment Advisory
Board to approve providers to conduct court-ordered comprehen-
sive sex offender presentence evaluations and treatment of sex
offenders. This administrative regulation establishes approval re-
quirements for providers.

Section 1. Definitions. (1) "Approved provider" is defined by
KRS 17.550(3).

(2) "Board" is defined by KRS 17.550(1).

(3) "Comprehensive sex offender presentence evaluation"
means a comprehensive mental health evaluation by an approved
provider that includes a focus on the clinical data necessary to
address the factors listed in KRS 17.554(2).

(4) "Corrective action plan" means a plan submitted by the
approved provider and accepted by the board or a plan imposed by
the board that requires an approved provider to take specific steps
to be in compliance with this administrative regulation.

(5) "Sex offender"” is defined by KRS 17.550(2).

(6) "Victim" is defined by KRS 17.550(4).

Section 2. Qualifications of Approved Providers. To qualify as
an approved provider, an applicant shall, in addition to meeting the
requirements of KRS 17.550(3):

(1) Have completed forty (40) hours of specialty training pro-
vided or approved by the board under Section 8 of this administra-
tive regulation including the following:

(a) Characteristics and offense patterns of sex offenders;

(b) Treatment modalities used with sex offenders;

(c) Legal and ethical issues in the risk assessment of sex of-
fenders;

(d) Victim’s issues, not to exceed two (2) hours of credit
against the total requirement;

(e) Issues related to the assessment of juvenile and female sex
offenders; and

(f) Use of the appropriate actuarial or evaluation instruments;

(2) Be in compliance with the ethical standards of professional
practice as promulgated by the Kentucky licensing or certifying
body under which he has professional status; and

(3) Have a minimum of 250 hours documented experience
conducting sex offender evaluations and clinical contact in sex
offender treatment, including a minimum of:

(a) Sixty (60) hours documented experience conducting sex
offender evaluations or completion of a practicum as described in
Section 6 of this administrative regulation; and

(b) 190 hours documented clinical contact conducting sex of-
fender treatment or completion of a practicum as described in Sec-
tion 6 of this administrative regulation.

Section 3. Duties. (1) If an approved provider performs a com-
prehensive sex offender presentence evaluation for a sex offender,
he shall not provide treatment for personal financial gain for the
sex offender for six (6) months following that assessment.

(2) If an approved provider has provided treatment for a sex
offender, he shall not perform a comprehensive sex offender
presentence evaluation for personal financial gain for the sex of-
fender for six (6) months following the treatment.

(3) An approved provider shall:

(a) Submit the first four (4) evaluations prepared after becom-
ing an approved provider for review by the board;

(b) Comply with the ethical standards of professional practice
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as promulgated by the Kentucky licensing or certifying body under
which he has professional status; [ard]

(c) Provide the board with the following contact information:

1. Mailing address that may be included on approved provider
list sent to courts;

2. Mailing address to be used by board for contact with ap-
proved provider if different than address included on approved
provider list sent to courts;

3. Phone number that may be included on approved provider
list sent to courts;

4. Email address, if approved provider has one, that may be
included on approved provider list sent to courts;

(d) Provide the board with changes in the contact information
listed in paragraph (c) of this subsection[the-subsection-above
within thirty (30) days of a change in information; and

(e) Complete eight (8) hours of continuing education approved
or provided by the board by December 31 in each calendar year
following the year in which the individual becomes an approved
provider.

1. The board may grant an extension of six (6) months in which
to complete hours of continuing education if:

a. Requested by the approved provider for good cause
shown; and

b. A plan to make up uncompleted hours has not been
requested or approved by the board for the approved provider
for either of the two (2) preceding calendar years.

2.[upon—request-for-good-cause-shoewn:] To request an exten-
sion, an approved provider shall:

a. Submit a plan detailing how the uncompleted hours will be

obtained within the next six (6) months[—if-a-plan-to-make-up-tn-

b. Submit a plan detailing how the next year's eight (8) hours
will be obtained within the next calendar year; and

c. State the reasons for the request for extension.

3.[2:] The request shall:

a. Be made in writing;

b. Include the number of hours that need to be completed for
the calendar year;

c. Include proof of any hours that were completed; and

d. Be postmarked on or before December 31 of the calendar
year for which the hours were required.

(4) An approved provider shall not:

(a) Identify himself as an approved provider as credentialed by
the Sex Offender Risk Assessment Advisory Board under the pro-
visions of KRS 17.550 through 17.991 if[when] performing an
evaluation that is not of an individual convicted of a felony sex
crime as defined by KRS 17.500.

(b) Refer to an individual being evaluated or treated as a sex
offender if the individual does not meet the definition of a sex of-
fender as established in KRS 17.550.

Section 4. Approval Procedures. (1) The board shall approve
an applicant as an approved provider if he meets the applicable
qualifications specified in Section 2 of this administrative regulation
and is not otherwise disqualified by the provisions of Section 5 of
this administrative regulation.

(2) An individual may apply to the board for approval status as
an approved provider by submitting:

(a) A written request for approval, which shall include the fol-
lowing:

1. Full name;

2. Business address;

3. Home address;

4. Daytime telephone number;

5. Fax number, if available; and
. Social Security number;

(b) Documentary evidence of his qualifications; and

(c) Evidence that he has remedied the cause for the denial or
revocation, if approval was previously denied or revoked under
Section 5 of this administrative regulation.

(3) The board shall determine that an application is incomplete

(<2

if:

(a) The documentation of qualifications is insufficient to meet
the required qualifications in Section 2 of this administrative regula-
tion;

(b) The board is unable to verify the authenticity of the docu-
mentation of qualifications; or

(c) Any of the information required in subsection (2) of this
section is not submitted.

(4) If the board determines that an application is incomplete,
the board shall specify to the applicant additional documentation or
information that is required or identify the information that cannot
be verified.

(5) The board shall notify the applicant of its intent to approve
or deny the application for approval in writing no later than ninety
(90) days after receiving a complete application for approval.

(6) Unless approval has been revoked in accordance with Sec-
tion 5 of this administrative regulation, the board shall renew the
approval status of an approved provider upon request if:

(a) He submits documentation of completion of at least eight
(8) hours per year of continuing education provided or approved by
the board under Section 8 of this administrative regulation; and

(b) The approved provider continues to meet the requirements
of this administrative regulation and KRS Chapter 17 for approved
provider status.

(7) The board shall maintain a list of approved providers to be
submitted to the Administrative Office of the Courts annually.

Section 5. Denial or Revocation of Approval. (1) The board
shall deny, suspend or revoke approval if an applicant or an ap-
proved provider has:

(a) Been convicted of or pled guilty to a felony criminal offense
or a misdemeanor offense against a person;

(b) Had a domestic violence protective order issued against
him within the previous five (5) years;

(c) Failed to meet the qualifications for approval set forth in
Section 2 of this administrative regulation;

(d) Failed to be in compliance with the ethical standards of
professional practice as promulgated by the Kentucky licensing or
certifying body under which he has professional status;

(e) An alcohol or drug abuse problem as defined in KRS
222.005(3);

(f) Falsified any information or documentation, or has con-
cealed a material fact, in his request for approval;

(g) Failed to implement a corrective action plan imposed by the
board in accordance with Section 7 of this administrative regula-
tion;

(h) Three (3) or more evaluations which the board finds are
below standard upon review;

(i) Failed to comply with the comprehensive sex offender
presentence evaluation procedure established in 501 KAR 6:200;

() Shown an inability to conduct an evaluation with reasonable
skill;

(k) Accepted a gift or favor from a sex offender being as-
sessed, from the family of the sex offender being assessed, or
from their agent;

() Provided a gift or favor to a sex offender being assessed, to
the family of the sex offender being assessed, or to their agent;

(m) Failed to comply with an order of the board; or

(n) Failed to comply with instructions of the board during an
investigation.

(2) The board may deny, suspend, or revoke approval if an
applicant or an approved provider has:

(a) Been convicted of or pled guilty to any misdemeanor crimi-
nal offense that is not against a person;

(b) Had a sanction applied against his mental health profes-
sional licensure or certification at any time in the past two (2)
years;

(c) Failed to comply with the duties set forth in Section 3 of this
administrative regulation;

(d) Less than three (3) evaluations that the board finds are
below standard upon review;

(e) Failed to comply with the treatment requirements estab-
lished in 501 KAR 6:220;

(f) Failed to comply with the evaluation procedure established
in 501 KAR 6:200;
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(g) Failed to comply with the requirements set forth by the
board for the practicum or to successfully complete the practicum,
if so required by Section 2 of this administrative regulation;

(h) Identified himself as an approved provider as credentialed
by the Sex Offender Risk Assessment Advisory Board under the
provisions of KRS 17.550 through 17.991 if[when] performing an
evaluation that is not of an individual convicted of a felony sex
crime as defined by KRS 17.500; or

(i) Referred to an individual being evaluated or treated as a sex
offender if the individual does not meet the definition of sex offend-
er established in KRS 17.550.

(3) If the board intends to deny, suspend or revoke approval, it
shall:

(a) Serve a notice of intent to deny, suspend, or revoke ap-
proval to the applicant or approved provider; and

(b) Notify the applicant or approved provider of his hearing
rights, in accordance with KRS 17.560.

(4) An approved provider who has had his approval revoked
shall be ineligible to apply to be an approved provider until the
second anniversary of the date his approval was revoked unless
his revocation was for failure to obtain the required eight (8) hours
of continuing education and the required hours have been ob-
tained.

Section 6. Practicum Requirements. (1) A practicum required
by Section 2 of this administrative regulation shall be conducted by
an approved provider who shall:

(a) Have a minimum of 2000 hours of experience conducting
sex offender evaluations and clinical contact in sex offender treat-
ment, including a minimum of:

1. 500 hours conducting sex offender evaluations; and

2. 1,500 hours of clinical contact in sex offender treatment;

(b) Be an approved provider in good standing with the board;

(c) Submit a request to conduct a practicum for each partici-
pant and be approved by the board to conduct the practicum;

(d) Directly observe the practicum participant’s clinical practice
in person or through video or audio tape;

(e) Examine and approve all comprehensive sex offender
presentence evaluations performed by the practicum participant;
and

(f) Give written notice to the board if he determines that the
practicum participant’'s performance does not comply with the pro-
visions of this administrative regulation, 501 KAR 6:200, or 6:220.

(2) To complete a practicum required by this administrative
regulation, the participant shall:

(a) Have a minimum of four (4) hours of face-to-face contact
with the approved provider conducting the practicum each month,
which shall include case discussion, review of reading assign-
ments, skill building, and review of audio or video tape of actual
clinical practice;

(b) Obtain a minimum of sixty (60) hours experience conduct-
ing sex offender evaluations;

(c) Obtain a minimum of 190 hours of clinical experience with
face-to-face contact conducting sex offender treatment;

(d) Participate in the practicum for a minimum of six (6)
months; and

(e) Meet the requirements of the practicum within a maximum
of eighteen (18) months.

(3) If an applicant has a portion of the minimum hours required
to qualify as an approved provider in Section 2(3) of this adminis-
trative regulation, he shall participate in the practicum as described
in subsections (1) and (2) of this section and may obtain only the
hours needed to meet the minimum qualifications in Section 2(3) of
this administrative regulation.

Section 7. Monitoring. (1) The board may:

(a) Investigate a formal complaint, verified by affidavit, con-
cerning an approved provider, if the complaint alleges a failure to
comply with the provisions of this administrative regulation, 501
KAR 6:200, or 6:220;

(b) Refer a complaint against an approved provider, which
relates to an unethical practice or practice which may be outside
the approved provider’'s scope of practice, to the appropriate Ken-
tucky licensure or certification board; and

(c) Investigate and evaluate an approved provider’'s adherence
to the provisions of this administrative regulation, 501 KAR 6:200,
or 502 KAR 6:220, on its own initiative.

(2) The board or staff that assists the board may monitor an
approved provider by the following activities:

(a) Interviewing a sex offender or victim, if consent is given by
the sex offender or victim for the interview;

(b) Reviewing evaluation or treatment records maintained by
an approved provider on a sex offender;

(c) Direct observation of the evaluation or treatment of a sex
offender; or

(d) Interviewing judicial, correctional, law enforcement officials
or other individuals that interact with an approved provider in rela-
tion to comprehensive sex offender presentence evaluations or
treatment of sex offenders.

(3) If an approved provider fails to comply with provisions of
this administrative regulation, 501 KAR 6:200, or 6:220, the board
shall notify him in writing of its determination and may:

(a) Require the approved provider to submit a corrective action
plan for approval by the board;

(b) Impose a corrective action plan; or

(c) Revoke approval in accordance with Section 5 of this ad-
ministrative regulation.

(4) If the board requires an approved provider to comply with a
corrective action plan, it shall review plan compliance within ninety
(90) days.

Section 8. Approval of Specialty Training and Continuing Edu-
cation. (1) Specialty training.

(a) Specialty training, as required in Section 2 of this adminis-
trative regulation, shall be approved or provided by the board
based on its nature or relevance.[;]

(b) An applicant seeking approval of a specialty training course
shall submit to the board the following:

1. A certificate of attendance which shall include the number of
hours of training received; or

2.a. If a certificate of attendance is not available, an affidavit
that includes the number of hours of education received; and

b. An agenda from the training seminar that describes topics
and length of time spent on each topic.

(c) The board may require the applicant to provide course ma-
terials from the training seminar or additional information, if it is
unable to adequately determine the nature or relevance of the
training provided at the seminar from the materials submitted under
subsection (1)(b) of this section.

(2) Continuing education.

(a) Continuing education, as required in Section 3 of this ad-
ministrative regulation, shall be approved or provided by the board
based on its nature or relevance.[;]

(b) An approved provider seeking approval of continuing edu-
cation hours shall submit to the board the following:

1. A certificate of attendance that shall include the number of
hours of education received; or

2.a. If a certificate of attendance is not available, an affidavit
that includes the number of hours of education received; and

b. An agenda from the seminar, which describes topics and
length of time spent on each topic.

(c) The board may require the applicant to provide course ma-
terials from the seminar or additional information, if it is unable to
adequately determine the nature or relevance of training provided
at the seminar from the materials submitted under subsection
(2)(b) of this section.

This is to certify that the Sex Offender Risk Assessment Advi-
sory Board approved this administrative regulation prior to its filing
by the Department of Corrections with the Legislative Research
Commission as required by KRS 13A.120(3) and 13A.220(6)(a) as
reflected by the signature above.

JAMES J. VAN NORT, Chairperson
LADONNA H. THOMPSON, Commissioner
APPROVED BY AGENCY: November 20, 2009
FILED WITH LRC: December 15, 2009 at 11 a.m.
CONTACT PERSON: Amy V. Barker, Justice and Public Safe-
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ty Cabinet, Office of Legal Services, 125 Holmes Street, Frankfort,
Kentucky 40601, phone (502) 564-3279, fax (502) 564-6686.

TRANSPORTATION CABINET
Department of Vehicle Regulation
Division of Motor Vehicle Licensing
(As Amended at ARRS, February 8, 2010)

601 KAR 1:220. Theft of motor fuel; procedures to obtain
motor vehicle record.

RELATES TO: KRS 61.874(3), 187.310, 411.402, 411.406; 18
U.S.C. 2721

STATUTORY AUTHORITY: KRS 411.406(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
411.406(1) requires the cabinet to promulgate administrative regu-
lations to implement procedures by which a motor fuel retailer or
association of motor fuel retailers may obtain the name and mailing
address of a vehicle owner who has been identified as having
committed an offense under KRS 411.402. This administrative
regulation establishes the procedures by which a motor fuel retailer
or association of motor fuel retailers may obtain the name and
mailing address of a vehicle owner who has been identified as
having committed an offense under KRS 411.402.

Section 1. Procedures for Obtaining Motor Vehicle Record. (1)
A motor fuel retailer or association of motor fuel retailers who wish
to obtain the name and mailing address of a vehicle owner who
has violated KRS 411.402 shall submit a notarized Request for
Motor Vehicle Record That Includes Personal Information, Trans-
portation Cabinet Form 96-16 and ten (10) dollars to the Depart-
ment of Vehicle Regulation, Transportation Cabinet Building, 200
Mero Street, Frankfort, Kentucky 40622 for each request for infor-
mation.

Section 2. Incorporation by Reference. (1) Form TC 96-16,
"Request for Motor Vehicle Record That Includes Personal Infor-
mation", November 2009, is incorporated by reference.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Transportation Cabinet
Building, Department of Vehicle Regulation, Division of Motor Ve-
hicle Licensing, Second Floor, Mero Street, Frankfort, Kentucky
40622, Monday through Friday, 8a.m. to 4:30 p.m.

MIKE HANCOCK, Acting Secretary

APPROVED BY AGENCY: December 14, 2009

FILED WITH LRC: December 15, 2009 at 10 a.m.

CONTACT PERSON: D. Ann DAngelo, Asst. General Counsel,
Transportation Cabinet, Office of Legal Services, 200 Mero Street,
Frankfort, Kentucky 40622, phone (502) 564-7650, fax (502) 564-
5238.

EDUCATION CABINET
Kentucky Board of Education
Department of Education
(As Amended at ARRS, February 8, 2010)

702 KAR 6:100. Appeal procedures for nutrition and health
services programs.

RELATES TO: KRS 156.070(5), 156.160(1)(f), 7 C.F.R.
210.18(q), 215.11, 220.13(f)(2), 225.13, 226.6(k), 42 U.S.C. 1761,
1766(e), 1772

STATUTORY AUTHORITY: KRS[156-029(#);] 156.070(5), 7
C.F.R. 210.18(q), 225.13

NECESSITY, FUNCTION, AND CONFORMITY: KRS
156.070(5) requires the Kentucky Board of Education to promul-
gate administrative regulations governing the operation of pro-
grams within the Department of Education, 7 C.F.R. 210.18(q) and
225.13 require the board to establish an impartial and fair appeals
procedure for the federal nutrition program. This administrative
regulation establishes the appeals procedure for a sponsor of a

federal nutrition program.

Section 1. Actions that May be Appealed. (1) A school food
authority that sponsors the National School Lunch Program, the
Special Milk Program or the School Breakfast Program may appeal
the [following-adverse-actions:

{a)] denial of all or part of a claim for reimbursement arising
from administrative or follow-up review activity[;-of

ity].

(2) A sponsor of the Child and Adult Care Food Program, in-
cluding an independent center or sponsoring organization on be-
half of a facility under its jurisdiction, and responsible principals
and responsible individuals, may appeal the following adverse
actions:

(a) Denial of a new or renewing institution’s application for
participation;

(b) Denial of an application submitted by a sponsoring organi-
zation on behalf of a facility or site;

(c) Notice of proposed termination of participation of an institu-
tion or facility or site;

(d) Suspension of an institution’s agreement;

(e) Denial of an institution’s application for start-up payments;

(f) Denial of an advance payment;

(g) Denial of all or part of a claim for reimbursement;

(h) Notice of proposed disqualification of a responsible princi-
pal or a responsible individual;

(i) Recovery of all or part of an advance in excess of the claim
for the applicable period;

() Decision by the Department of Education not to forward to
Food and Nutrition Service (FNS) an exception request by an insti-
tution for payment of a late claim, or a request for an upward ad-
justment to a claim;

(k) Demand for the remittance of an overpayment; or

() Any other action of the Department of Education affecting
the participation of an institution in the program or the institution’s
claim for reimbursement.

(3) A program sponsor or a food service management compa-
ny (FSMC) participating in the Summer Food Service Program for
Children may appeal the following adverse actions:

(a) Denial of an application for participation;

(b) Denial of a sponsor’s request for an advance payment;

(c) Denial of a sponsor’s claim for reimbursement;

(d) Refusal of a state agency to forward to FNS an exception
request for payment of a late claim or a request for an upward
adjustment to a claim;

(e) A claim against a sponsor for remittance of a payment;

(f) Termination of the sponsor or a site;

(g9) Denial of a sponsor’s application for a site; or

(h) Denial of a food service management company’s applica-
tion for a registration or the revocation of a food service manage-
ment company’s registration.

Section 2. Filing An Appeal. (1) A program sponsor, responsi-
ble principal, or responsible individual aggrieved by an adverse
action of the Division of Nutrition and Health Services (the "divi-
sion") may appeal the action by filing a timely request for an ap-
peal. The request shall be filed with the Director, Division of Nutri-
tion and Health Services, Department of Education, 2545 Law-
renceburg Road, Frankfort, Kentucky 40601.

(2) The request shall be in writing and clearly state:

(a) The name and address of the program sponsor;

(b) The name and title of the person who signed the request;

(c) The adverse action being appealed, the basis of the appeal,
and the relief or remedy sought;

(d) The date of the letter or other written communication from
the division notifying the program sponsor of the proposed adverse
action, and the name and title of the division official who signed the
letter or communication; and

(e) If a hearing before a hearing officer is desired, the desire
for a hearing.

(3)(@) An appellant program sponsor may submit written infor-
mation in support of its position when it files its appeal and request
for a hearing. Except as provided in paragraph (b) of this subsec-
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tion, it may also submit additional written information to the desig-
nated hearing officer up to thirty (30) calendar days after receipt of
the division notice of adverse action.

(b) If the appellant program sponsor is the Summer Food Ser-
vice Program, it may submit additional written information in sup-
port of its position up to seven (7) calendar days after filing the
appeal and request for a hearing.

Section 3. Appeal Timelines. (1) The request for appeal shall
be postmarked or received by the division prior to midnight of the
fifteenth calendar day (or tenth working day if the Summer Food
Service Program) after receipt of the notice of adverse action. If the
15th day (or tenth working day if the Summer Food Service Pro-
gram) falls on a Saturday, Sunday, or federal legal holiday, the
request shall be timely if it is postmarked or received the next day
which is not a Saturday, Sunday, or federal legal holiday.

(2) The division shall acknowledge receipt of the request for an
appeal within ten (10) days of its receipt of the request.

(3) Any information on which the division’s action was based
shall be available for inspection by the institution and the responsi-
ble principal and responsible individual from the date of receipt of
the request for an appeal.

Section 4. Appeal Procedures. (1) The division shall forward
any request for appeal to the Director, Division of Administrative
Hearings, Office of the Attorney General. The request for appeal
shall be accompanied by a copy of the notice of adverse action
sent by the division.

(2) During the appeal process, a program sponsor, responsible
principal, responsible individual or food service management com-
pany shall:

(a) Self-represent;

(b) Be represented by legal counsel; or

(c) Be represented by another person.

(3) The fair and impartial administrative hearing procedures of
KRS Chapter 13B shall apply.

(4) If a hearing is requested:

(a) Except as provided in subsection (7) of this section, the
institution, the responsible principal and responsible individual, and
the Department of Education shall be provided with at least ten
(10) days advance notice of the time and place of the hearing;

(b) If the institution’s representative or the responsible principal
and responsible individual or their representative fail to appear at
the scheduled hearing, the right to a personal appearance before
the designated hearing officer shall be waived unless the designat-
ed hearing officer agrees to reschedule the hearing; and

(c) A representative of the state agency shall be allowed to
attend the hearing to respond to the testimony of the institution and
the responsible principal and responsible individual and to answer
questions posed by the designated hearing officer.

(5) The designated hearing officer shall make a determination
based solely on the information provided by the state agency, the
institution, and the responsible principal and responsible individual
and based on federal and state laws, administrative regulations,
and policies and procedures governing the program.

(6) Except as provided in subsection (7) of this section, within
sixty (60) days of the Department of Education’s receipt of the
request for an appeal, or ten (10) days if the matter under appeal is
a suspension of participation, the designated hearing officer shall
inform the Department of Education, the institution’s executive
director and chairman of the board of directors, and the responsi-
ble principal and responsible individual of the outcome of the ap-
peal.

(7) If the appellant is the Summer Food Service Program:

(a) The notice of the time and date of the hearing shall be pro-
vided at least five (5) days prior to the hearing, with the notice sent
by certified mail, return receipt requested,;

(b) The hearing shall be held within fourteen (14) days of the
date of receipt of the request for an appeal and hearing, but not
before the appellant’s written documentation is received;

(c) Within five (5) working days after the appellant’s hearing, or
within five (5) working days after receipt of written documentation if
no hearing is to be held, the designated hearing officer shall make
a determination based on a full review of the administrative record,

and inform the appellant of the outcome of the appeal by certified
mail, return receipt requested; and

(d) The Department of Education’s action shall remain in effect
during the appeal process except if it is an appeal of termination. If
it is an appeal of termination:

1. Participating Summer Food Service Program sponsors and
sites may continue to operate the program during the appeal, ex-
cept as provided by subparagraph 3 of this paragraph;

2. Reimbursement shall be paid for meals served during the
appeal process if the appeal results in the overturning of the De-
partment of Education’s decision; and

3. Continued program operation shall not be allowed if the
Department of Education’s action is based on imminent danger to
the health or welfare of children. If the Summer Food Service Pro-
gram sponsor or site has been terminated for this reason, the De-
partment of Education shall specify this in its notice of adverse
action.

(8) Pursuant to 7 C.F.R. 210.18(q)(9), 220.13(f)(2),
225.13(b)(12) and 226.6(k)(5)(x)[226-6(k)}5)}viD], the decision of
the hearing officer shall be the final administrative determination.

(9)[¢8)] If an application to participate in the program was de-
nied, the determination of the hearing officer shall either sustain
the denial or shall direct that the appellant be approved for limited
or full participation.

(10)[¢99] If all or part of a claim for reimbursement, start-up
payment, advance payment, or demand for refund of any over-
payment was denied, the determination of the hearing officer shall
either sustain the action under appeal or specify the amount of the
claim for reimbursement, start-up payment, advance payment, or
refund of overpayment to be paid.

(AD)[€206y] If an appellant’s participation in the program was
terminated, the determination of the hearing officer shall either
sustain the termination or shall direct that the appellant be permit-
ted to continue participation in the program.

This is to certify that the chief state school officer has reviewed and
recommended this administrative regulation prior to its adoption by
the Kentucky Board of Education, as required by KRS 156.070(4).

TERRY HOLIDAY, Commissioner
JOSEPH BROTHERS, Chairperson

APPROVED BY AGENCY: December 14, 2009

FILED WITH LRC: December 14, 2009 at 3 p.m.

CONTACT PERSON: Kevin C. Brown, General Counsel, Ken-
tucky Department of Education, 500 Mero Street, First Floor, Capi-
tal Plaza Tower, Frankfort, Kentucky 40601, phone (502) 564-
4474, fax (502) 564-9321.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department for Libraries and Archives
Public Records Division
(As Amended at ARRS, February 8, 2010)

725 KAR 1:020. Recording and reproducing[Reproduction
of] public records.

RELATES TO: KRS 61.870, 141.420(3), 171.450(1)(c),
171.600, 171.670

STATUTORY AUTHORITY: KRS [64876:][371420(3}]
171.450(1)(c), 171.660[1+71-670]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
171.450(1)(c) requires the department to establish standards and
procedures for recording, managing and preserving public records,
and for the reproduction of public records. KRS 171.660 requires
that a state and local agencies shall reproduce and preserve public
records according to administrative regulations promulgated by the
department. KRS 171.420(3) provided that the State Archives
and Records Commission shall be the final authority for the
disposition of all public records in Kentucky. This administra-
tive requlation establishes the standards to be followed for the
recording or reproducing public records.[by-phetographic-er-micro-
photographic-process:]
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Section 1. [Bue-to-the rapid-changes-being-brought-about-in

. L . . r
; - " - - - T L

f - - 7 - " S ; —
coemmission:

Section—7][8:] Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Microfilming and Digital Imaging of Public Records: A Pro-
cedural Guide", January 2010[October2009];

0 - ice T bl =
i i i ing-|[Seetion-2:] Recording
shall[may] be done on paper, microfilm, or in a[ar-appreved] digital

format|photostats,electrostatic, thermographic—or-on-film| [in—ac-
cordance with-KRS-171.450 and 171.660,and with policiesand

(b) "Policy Memorandum on the Storage of Public Records as
Scanned Images, PM 2010-01", January 2010[99-01;" June2009];
and

(c) "Ensuring the Long-term Accessibility and Usability of Rec-
ords Stored as Digital Images: Guidelines for State and Local Gov-

: o wes].

Section 2.[3:] If the recording is done on paper, it shall[must]
be done on thirty-two (32) weight, 100 percent linen paper or its
equivalent in accordance with specifications established by the
National Institute of Standards and Technology[NatioralBureau-of
Standards].

Section 3.[4] If the recording is done on microfilm, [miniprint
mierecard;] microfiche, or some other type of microform, the agen-
cy shall follow the standards and procedures in [*]Microfilming and
Digital Imaging: A Procedural Guide["]. [H—dore—en—phetestats;
we-(32)-weight stock-of-proven-permanency-)

Section 4.[5:] If the recording is in a[an-appreved] digital format
or reformatted to digital image, the agency shall[use-an-approved
digital-format-and] follow the standards[and][precedures] in [the]
[“]Microfilming and Digital Imaging: A Procedural Guide,[*][:][z
“]Policy Memorandum on the Storage of Public Records as
Scanned Images[“], and [*]Ensuring the Long-term Accessibility
and Usability of Records Stored as Digital Images: Guidelines for

State and Local Government Officials["].[done-on—microfilm—mini-

ernment Officials", January 2010[June2001].

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at Public Records Division, Ken-
tucky Department for Libraries and Archives, 300 Coffee Tree
Road, Frankfort, Kentucky 40601, Monday through Friday, 8 a.m.

o4309m [W—GW%WMW—HWMW%

WAYNE ONKST, Commissioner

APPROVED BY AGENCY: January 15, 2010

FILED WITH LRC: January 15, 2010 at 10 a.m.

CONTACT PERSON: Wayne Onkst, Kentucky Department for
Libraries and Archives, 300 Coffee Tree Road, Frankfort, Kentucky
40601, phone (502) 564-8300 ext. 312, fax (502)564-5773.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department for Libraries and Archives
Public Records Division
(As Amended at ARRS, February 8, 2010)

725 KAR 1:025. Transfer of public records.

RELATES TO: KRS 61.878, 171.420, 171.470, 171.480,
171.500, 171.520, 171.550, 171.580, 171.590

STATUTORY AUTHORITY: KRS 171.520(1 3
171.560[61.8715, 61.878, 171.420, 171.470, 171.480, 171.500,
171.520,-171.550,-171.560,-171.580,-171.590]

NECESSITY, FUNCTION, AND CONFORMITY: KRS 171.560
requires the department to promulgate administrative regula-
tions governing the transfer of public records. This adminis-
trative requlation establishes the requirements for the transfer
of public records from qovernmental agencies to the depart-

Section 5. (1) A[6—Ne-eriginal-recerds—may-be-destroyed-by

any] state or local agency shall not destroy any original records
after the records are [being] microfilmed, digitized,[er—otherwise]
duplicated,_or reformatted without written approval of the State
Archivist and Records Administrator as established in 725 KAR
1:030.

(2) A state or local agency shall follow[fellewing] the retention

Section 1. Definitions. (1) "Intellectual custody" means

legal ownership and responsibility for governing access to
materials, regardless of their physical location.

(2) "Physical custody" means actual care and control of
records for storage, security, and preservation.

(3) "Public record" is defined by KRS 171.410(1).

(4) "Transmittal documentation" means a list of records
being transferred from an agency to the State Archives or the
State Records Center. [h%erder—te—saiegua#d—th&present—and

and disposition schedules established[eracted] by the State Ar-
chives and Records Commission[—and-established] in 725 KAR

1:061[and-the policies—and-procedures—of the Department-for-Li-
braries-and-Archives].

Section 6.[%][The-State-Archives—and-Records—Commission
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Section 2.[3:] For physical transfer of public records from gov-
ernment agencies to one (1) of the facilities of the Department for
Libraries and Archives, the agency shall follow the standards and
procedures in [*]Transfer of Public Records: A Procedural Guide.[*]
Transmittal documentation shall confirm[eenfirms] the transfer of
government records in all instances.

Section 3. (1)[4-] Intellectual custody of records in the physical
custody of the State Records Center shall remain[remains] with
the originating agency.

(2) Physical and intellectual custody of records in the State
Archives and the Electronic Archives shall be[is] transferred to the
Department for Libraries and Archives upon accession into the
Archives, in accordance with KRS 171.590.

(3) Records fifty (50) years or older that are not in the de-
partment's custody may be directed for transfer for continuing
preservation and public _access in_accordance with KRS
171.580(2), subject to the exemptions of KRS 61.878.

Section 4.[171.580.-Any records fifty (50) years-or-older-that

Section-6:] Incorporation by Reference. (1) "Transfer of Public
Records: A Procedural Guide", January 2010[Oecteber—2009], is
incorporated by reference.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at Public Records Division, Ken-
tucky Department for Libraries and Archives, 300 Coffee Tree
Road, Frankfort, Kentucky 40601, Monday through Friday, 8 a.m.
to 4:30 p.m.

WAYNE ONKST, Commissioner

APPROVED BY AGENCY: November 13, 2009

FILED WITH LRC: November 13, 2009 at noon

CONTACT PERSON: Wayne Onkst, Kentucky Department for
Libraries and Archives, 300 Coffee Tree Road, Frankfort, Kentucky
40601, phone (502) 564-8300 ext. 312, fax (502) 564-5773.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department for Libraries and Archives
Field Services Division
(As Amended at ARRS, February 8, 2010)

725 KAR 2:070. Certification renewal of public librarians.

RELATES TO: KRS 171.250, 171.260, 171.270

STATUTORY AUTHORITY: KRS 171.250(2),[37%266;]
171.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS
171.250(2) authorizes the board to establish the requirements for
certificate renewals for public librarians. This administrative regula-
tion establishes the requirements for certificate renewals for public
librarians.

Section 1. Definitions. (1) "Board" means the Kentucky State

Board for the Certification of Librarians.

(2) "Contact hour" means[refersto] a unit of measuring con-
tinuing education training with one (1) hour of training equal
to[eguals] one (1) contact hour.[Certification-renewal-point—means
a-unit-of-measurement-which-is-theequivalent-of ten{10)-contact

; ity
! QH('%)G[,, earing activity]

{4)] "Full-time" means working more than 100 hours per month.

(4)[£5)] "Learning activity" means a class, institute, seminar, or
workshop[;] that is planned, coordinated, administered, and evalu-
ated in terms of learning objectives.

(5)[¢6)] "Library information services" mean duties performed
by library employees that require special skills and knowledge to
be performed properly.

(_)[Q—)—L%Fary—werk—expenenee—meaqs%mpleymenkm%

7 v 7 v

{8)] "Professional library association" means an organization of
librarians and persons interested in libraries.

Section 2. Required Certification Renewal by Public Library
Position. (1) A library director serving a population of more than
15,000 shall renew the professional certificate every five (5) years.
100 contact hours of continuing education[Fen—{10)—certification
renewal-peints] shall be accumulated within the five (5) year peri-
od.

(2) A library director serving a population of 15,000 and less
shall renew at least the paraprofessional certificate every five (5)
years. 100 contact hours of continuing education[fen{108)-certifica-
tion—renewalpoints] shall be accumulated within the five (5) year
period.

(3) An assistant director, bookmobile librarian, branch head, or
department head shall renew at least the paraprofessional certifi-
cate every five (5) years. 100 contact hours of continuing educa-
tion[Fen—{10)—certification—renewalpoints] shall be accumulated
within the five (5) year period.

(4) Any other full-time position providing library infor-
mation services, as assigned by local library personnel,[AH

] shall renew the library experi-
ence certificate every five (5) years._Fifty (50) contact hours of

continuing education[Five—(5)-certification-renewal-points] shall be

accumulated within the five (5) year period.

Section 3. Types of Certificates. The following certificates may
be renewed for a period of five (5) years:

(1) Professional Certificate I;

(2) Professional Certificate I;

(3) Professional Certificate lIl;

(4) Professional Certificate I1V;

(5) Paraprofessional Certificate;

(6) Library experience certificate.

Section 4. Sources of Learning Activities that Provide Contact
Hours[Certification—RenewalPeoints]. (1) The board shall accept
job-related coursework or continuing education offerings from an
institution of higher education as follows:

(a) Classes;

(b) Institutes;

(c) Seminars;

(d) Workshops;

(e) Conferences;

(f) Lecture series;

(9) Internships; or

(h) Courses taken for academic credit.[-institutes;-seminars;
worksheps,-conferences lecture-series;-or-interaships:or|

(b) Courses taken for academic credit.

(2) The board shall accept activities in a professional library
association as follows:

(a) Participation in;

1. Seminars;
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2. Workshops;
3. Conferences; or

4. Lecture series; or[seminars,—workshops,—conferences—or

{b)] The holding of an association office, with a statement
specifying the learning activity and derived educational benefit.

(3) The board shall accept participation in seminars, work-
shops, conferences, or lecture series sponsored by the Kentucky
Department for Libraries and Archives.

(4) The board shall accept participation in workshops, lecture
series, or training programs that shall be documented as job relat-
ed. These activities may be sponsored by individual libraries.

(5) The board shall accept self-directed learning activities,
beyond expected job duties, as follows:

(a) Writing reviews of library materials or library-related books,
articles, or chapters that are published in statewide, regional, or
national publications[regardless-of format] and selected through an

editorial process;
(b) Writing or editing an article for[er-editing] a library publica-

tion with statewide, regional, or national distribution [regardless-of
f-ermat] and selected throuqh and edltorlal process; [Emaﬂg—a—hbpapy

(c) Writing a book on a library-related topic selected for publi-
cation by a publishing company and published following an editori-

al process;|Making-a-prepared-library-related-presentation-te-library
staff, library school students or library trustees; or

(d) Developing and presenting library-related instructional train-
ing for library staff, library school students, or library trustees;

(e) Preparing[fer] and teaching a library related course, work-
shop, seminar, or institute; or

(f) Listening to or viewing an audio or video recording of a job
related workshop presentation or conference program and[then]
submitting a written review indicating what was learned and how it
relates to their job[te-serve-as-documentation-of-the-learning-activi-
ty].[Preparing for and teaching a course, workshop, seminar or
institute:]

(6) The board shall require documentation that each learning
activity incorporates new subject matter.

Section 5. (1)[One (1) contact hour equals one (1) continding
education unit.][certification renewal point shall be equal to:
(a) Ten (10) contact hours; or

[€2)] The conversion calculations for a type of activity to the

number of contact hours[eertificationrenewal-peints] shall be de-

termined in accordance with the Certification Contact
Hours[Renrewal] Points Conversion Chart.

Section 6. Application for public librarian certification renewal
shall be made to the board by submitting a completed Renewal
Application for Certification[Certificate] of Librarianship.

Section 7. A fee of twenty (20)[five(5)] dollars shall be charged
for each certificate renewal issued.

Section 8. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

(a) "Certification Contact Hours[RenewalPeints] Conversion
Chart", January 8, 2010[Becember152008][January—29-1992];
and

(b) "Renewal Application for Certification[Certificate] of Librari-
anship”, December 15, 2008.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Kentucky Department for
Libraries and Archives, 300 Coffee Tree Road, Frankfort, Kentucky
40602-0537, Monday through Friday, 8 a.m. to 4:30 p.m.

WAYNE ONKST, Commissioner

APPROVED BY AGENCY: November 13, 2009

FILED WITH LRC: November 13, 2009 at noon

CONTACT PERSON: Wayne Onkst, Kentucky Department for
Libraries and Archives, 300 Coffee Tree Road, Frankfort, Kentucky
40601, phone (502) 564-8300 ext. 312, fax (502) 564-5773.

FINANCE AND ADMINISTRATION CABINET
Office of the Secretary
(As Amended at ARRS, February 8, 2010)

750 KAR 1:010. Commission procedures.

RELATES TO: KRS 157.420, 157.440, 157.611, 157.615,
157.617, 157.620, 157.622, Pub.L. 111-5

STATUTORY AUTHORITY: KRS 157.617(1), 157.622(4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
157.617(1) authorizes the School Facilities Construction Commis-
sion (SFCC) to promulgate administrative regulations for the order-
ly conduct of its affairs, including assisting local school districts to
meet the school construction needs of the state. KRS 157.622(4)
requires the SFCC to promulgate an administrative regulation gov-
erning allocations of state funds to eligible school districts. This
administrative regulation establishes the procedures the SFCC
utilizes in determining eligibility, determining the level of participa-
tion of each local school district, making the offer of assistance to
the local school districts, determining allowable expenditure of
funds, cumulating credit for those districts that maintain their eligi-
bility, but do not have sufficient funds to complete their first priority
project, and allocating savings from refinancing.

Section 1. Definitions. (1) "Available local revenue" is defined
by KRS 157.615(1).

(2) "Daily interest" means the total interest divided by the num-
ber of days in the first coupon.

(3) "Eligible district" is defined by KRS 157.615(16).

(4) "Level repayment schedule" means a repayment schedule
in which the combined annual amount of principal and interest
payments for each issue of bonds remains relatively constant over
the life of the issue.

(5) "Maximum annual repayment amount" means the maxi-
mum aggregate total of SFCC annual payments for all bonds is-
sued for a particular school district in which the SFCC has partici-
pated. If a bond series has been refunded, the original issue and
debt schedule shall be the one used in making this computation.

(6) "Offer of assistance" means the amount available for a
school district from a current biennium along with any allocation
available from a prior period which has not expired according to
KRS 157.622(5) and (6).

(7) "SFCC" means the School Facilities Construction Commis-
sion.

(8) "Total interest" means the first gross interest payment of
the debt service for the SFCC portion of the schedule.

Section 2. Eligibility. (1) The SFCC shall use the statement of
need and available local revenue as certified by the Kentucky
Board of Education in determining the rate of participation of each
school district in any given biennium. Eligibility for participation as
established in KRS 157.620(1) shall be certified by the Kentucky
Board of Education.

(2) A school district retaining capital outlay funds in its current
expense general fund under the provisions of KRS 157.420 in the
year preceding the biennium in which funds are available or during
the biennium shall be ineligible to participate in the SFCC Program
during that funding period.

Section 3. Rate of Participation. (1) The rate of participation of
each eligible district shall be determined by dividing the unmet
needs of that district by the total unmet needs of all eligible districts
and multiplying that fraction times the total new debt service budg-
eted for the biennium.

(2) If there are insufficient funds budgeted in the first year of
the biennium to fund all the requests, bond sales shall be sched-
uled in the order in which the SFCC receives requests for approval
of bond sales.

(3) All bond sales may proceed after January 1 of the first year
of the biennium.

Section 4. Offer of Assistance. Upon certification of the rate of
participation by the SFCC, the Executive Director of the SFCC
shall notify each eligible district of its entitled rate of participation
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and the requirements to be met if it wishes to accept the offer of
assistance. These requirements shall include:

(1) The amount of local revenue to be expended as certified by
the Kentucky Board of Education;

(2) The priority order of facilities to be built as certified by the
Kentucky Board of Education; and

(3) The sequence of events and deadlines to be met if the local
school district accepts the offer of assistance.

Section 5. Acceptance of Offer of Assistance. (1) Within thirty
(30) days of receipt of the offer of assistance, the local board of
education shall notify the SFCC of acceptance or rejection of the
offer of assistance. The local district response shall indicate the
amount of the offer it plans to commit to construction or renovation
immediately and the amount it wishes to count as cumulative cred-
it.

(2) A district not responding within thirty (30) days shall be
declared ineligible and the offer of assistance shall be withdrawn
and redistributed to the eligible recipients. In extenuating circum-
stances and upon written request within the original thirty (30) day
period, a single thirty (30) day extension shall be granted by the
Executive Director of the SFCC.

Section 6. Review of Building Plans. The review and approval
of building plans shall be the responsibility of the Kentucky De-
partment of Education.

Section 7. Allowable Expenditures of Funds. (1) Funds availa-
ble from available local revenue shall be expended before funds
generated by bond sales authorized by the SFCC.

(2) Funds available for a project shall be expended for the
purpose of major renovation or construction of the identified project
except that the balance of funds remaining after the completion of
the project may be expended on the next project on the approved
facilities plan of the respective districts.

(3) Project costs may include site acquisition, providing archi-
tectural and engineering services, financial and legal services, and
equipment.

(a) The site acquisition cost shall be limited to the lesser of:

1. The actual cost of acquiring a site; or

2. The fair market value of the site as determined by a qualified
appraisal obtained by the SFCC and charged to the project ac-
count.

(b) Construction costs shall not include the cost of supplies. An
item shall be considered a supply if the item:

1. Does not retain its original shape, appearance, and charac-
ter with use;

2. Loses its identity through fabrication or incorporation into a
different or more complex unit;

3. Is expendable. An item shall be expendable if it is more
feasible to replace, rather than repair, an item that has been dam-
aged or has lost or worn parts;

4. Is expected to serve its principal purpose for less than ten
(10) years, even with reasonable care and maintenance;

5. Is not an integral part of the building. An item shall be an
integral part of a building if it:

a. Is permanently fastened or attached to the building;

b. Functions as part of the building, meaning that the item is
essential for the building or site to be used for its intended purpose;
or

c. Will cause appreciable damage to the building if removed; or

6. Does not enhance the value of a bondholder's collateral or
the project.

(4) SFCC funds or funds from the restricted account shall not
be used to:

(a) Purchase a site not approved by the Kentucky Department
of Education in accordance with 702 KAR 4:050; or

(b) Reimburse the local board of education for a site acquired
before enactment of KRS 157.611.

Section 8. Bond Issuance Procedures. (1) Upon acceptance of
an offer of assistance by a local school district, the SFCC shall
determine if the local school district or the SFCC shall issue the
bonds. Local school districts may request authority from the SFCC

to issue the bonds through a city, county, or other agency and
instrumentality of the Board of Education.

(2) If the SFCC grants permission to issue bonds at the local
level, the procedures for issuing the bonds shall be as follows:

(a) The local board of education shall obtain the services of a
financial advisor;

(b) The contract with the financial advisor shall be submitted to
the SFCC for final approval after signature by the local school dis-
trict and the financial advisor; and

(c) The local board of education shall obtain the services of a
licensed trustee, paying agent, and registrar.

(3) If the size of the bond issues is less than $1,000,000 or
there is no local participation in the repayment, the SFCC may
determine that it is in the best interests of the SFCC and the local
school board for the SFCC to manage the bond sale procedures. If
the SFCC determines that it is in the best interest of the SFCC and
the local school board for the SFCC to manage the bond sale pro-
cedures:

(a) The bonds shall be sold in the name of the SFCC;

(b) The SFCC shall obtain the services of a financial advisor;

(c) The SFCC may combine multiple projects into single bond
issues; and

(d) The SFCC shall obtain the services of a licensed trustee,
paying agent, and registrar.

(4) The following procedures shall be followed by all participat-
ing districts in construction of SFCC debt service schedules:

(a) The SFCC's portion of the bond sale shall be limited to a
twenty (20) year issue, with a level repayment schedule. The max-
imum annual repayment amount shall not exceed the offer of as-
sistance from the SFCC.

1. The debt service schedule shall have twenty (20) years of
payments based on six (6) month intervals or forty (40) payments.
If the payments begin so that only one (1) payment is made in the
first fiscal year of the schedule, payments may extend over twenty-
one (21) fiscal years, if the amounts of the first and last payments
combined do not exceed the amount of one (1) annual payment.

2. Annual payments shall be based on a fiscal year. The fiscal
year of the SFCC shall begin on July 1 and end the following June
30. All schedules shall be prepared in a way that annual amounts
based on a fiscal year are presented in a clear, easy-to-read for-
mat while each interest and principal payment is both segregated
and totaled by payment period.

(b) The local school district's portion of the bond sale shall be
structured to meet the unique financial needs of the district. Debt
service on the bonds issued shall include the minimum amount
required for eligibility to participate in the program as certified by
the Kentucky Board of Education. The minimum term of the local
bond issue to meet eligibility criteria shall be twenty (20) years. At
the discretion of the local board of education, the bond issue may
include a local contribution to debt service in excess of the mini-
mum required, and the length of the local portion of the repayment
schedule may exceed twenty (20) years.

(c) Interest collected and accrued on funds derived from the
bond sale shall be allocated to the debt service schedules of the
school district and the SFCC in the same proportions as its respec-
tive participation in the bond issue.

1. For allocation purposes, each month shall be calculated as
thirty (30) days.

2. The accrued interest allocated to the SFCC shall be calcu-
lated by multiplying the number of days times the daily interest.

3. The number of days shall be calculated from the issue date
of the bonds to the day the bonds are delivered, excluding the day
of settlement.

4. If local payments are involved in the bond issue, the accrued
interest available to the local district shall be calculated as required
by subparagraph 2 of this paragraph.

(d) The proceeds of the bond sale shall be continually invested
until expended on the project or until the project is completed. Any
remaining proceeds or investment income received after comple-
tion of the project shall be applied to the debt service. Credit
against the district's and the SFCC's debt service schedule shall be
applied in the same percentage as the participation in the bond
issue or, if permitted by the bond resolution or indenture, excess
funds may be applied to an approved project next in order priority.
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(e) A certificate of project completion shall be filed with the
SFCC by the local school district. The certification shall summarize
the application of the bond proceeds, investment earnings, and any
remaining funds from either source. The certificate shall also verify
the use of cash contribution as may be required for eligibility by the
local school district.

(f) Fees paid to a financial advisor shall be in accordance with
this paragraph. A fee that exceeds this schedule shall be paid by
the local board of education.

1. The maximum fee for services and expenses of a fiscal
agent shall be the highest amount according to the following
schedule:

a. $7,500, for any amount of bonds issued;

b. $11 per $1,000, if the bond amount is under $1 million;

c. $10 per $1,000, if the bond amount is between $1 million
and $2 million; or

d. $4 per $1,000, if the bond amount is over $2 million.

2. The fee shall:

a. Be based upon the amount of bonds actually issued;

b. Include attorney fees, printing of bonds and official state-
ments, advertising the bond issue, travel of the fiscal agent, and
other normal expenses related to the bond closing; and

c. Not include a title search or rating service.

Section 9. Cumulative Credit. Any eligible district which fails in
any budget period to receive an allocation of state funds sufficient
to fund the first priority project on the approved facilities plan of the
district may request the approval of the SFCC to accumulate credit
subject to the availability of funds, for its unused state allocation for
a period not to exceed eight (8) years. Districts which receive funds
in excess of those required to complete the first project may apply
those funds to the next priority project on their approved facilities
plan. If there are insufficient funds to complete the next project,
those funds may accumulate as previously outlined. All fund credit
accumulated in this manner shall be forfeited at any time that the
local district fails to accept an offer of assistance tendered to the
district.

Section 10. Refinancing Savings. Savings that occur as the
result of a refinancing in which the SFCC was a participant shall be
divided as follows and in the following order or priority:

(1) If the SFCC's amount of participation in the bond issue
being refinanced is of such a level that the same amount of annual
debt service can be maintained on behalf of the SFCC, it shall be
maintained at the same annual amount; therefore, lowering the
local district's account for annual debt service payments by the
amount of the total savings on the refinancing. Consequently, the
bonding capacity of the local district shall be increased allowing the
district to pursue its next facility priority. Any accrued interest shall
be deemed a part of the total savings.

(2) If the SFCC's amount of participation in the bond issue
being refinanced is of such a level that the same amount of annual
debt service paid on behalf of the SFCC is greater than the annual
debt service of the refinanced bond issue debt, annual savings
generated shall be added to that school district's cumulative credit
with the SFCC. These credits shall not have an[have-ne] expira-
tion time period for their use.

Section 11. Notwithstanding any other provision of this admin-

General Counsel, Finance and Administration Cabinet, 392 Capitol
Annex, Frankfort, Kentucky 40601, phone (502) 564-6660, fax
(502) 564-9875.

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and
Health Education and Training
(As Amended at ARRS, February 8, 2010)

803 KAR 2:300. General.

RELATES TO: KRS 339.015, 29 C.F.R. 1910.3-1910.7,
1910.9, EO 2009-537

STATUTORY AUTHORITY: KRS 338.051(3), 338.061, EO
2009-537

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires the Kentucky Occupational Safety and Health
Standards Board to promulgate occupational safety and health
administrative regulations. 29 C.F.R. 1910.3-1910.7 and 1910.9
establish occupational safety and health standards found to be
national consensus standards or established federal standards [te

mant of \Workn ndard N aana

Labor Cabinet and assigned to it all organizational entities associ-
ated with the former Department of Labor. This administrative
regulation establishes the general standards to be enforced by the
Department of Workplace Standards in general industry.

Section 1. Definitions. (1) "Act" means KRS Chapter 338.

(2) "Assistant Secretary of Labor" means Secretary, Labor
Cabinet or Commissioner, Department of Workplace Standards,
Labor Cabinet.

(3) "C.F.R." means Code of Federal Regulations.

(4) "Employee" is defined by[in] KRS 338.015(2).

(5) "Employer" is defined by[ir] KRS 338.015(1).

(6) "Established federal standard" is defined by[in] KRS
338.015(10).

(7) "National consensus standard" is defined by[in] KRS
338.015(9).

(8) "Secretary of Labor" means Secretary, Labor Cabinet, or
Commissioner, Department of Workplace Standards, Labor Cabi-
net.

(9) "Standard" means "occupational safety and health
standard" as defined by[is-defined-in] KRS 338.015(3).

(10) "U.S. Department of Labor" means U.S. Department of
Labor or Kentucky Labor Cabinet, U.S. 127 South, Frankfort, Ken-
tucky 40601.

Section 2. Except as modified by the definitions in Section 1 of
this administrative regulation, general industry shall comply with
the following federal regulations published by the Office of the
Federal Register, National Archives and Records Administration:

(1) 29 C.F.R. 1910.3-1910.7, revised July 1, 2009[2008]; and

(2) 1910.9, revised July 1, 2009; and

(3) The revisions to 29 C.F.R 1910.6 as published in the Au-
gust 11, 2009 Federal Reqister, Volume 74, Number 153 and con-

istrative regulation that conflict with the provisions of this section,

firmed in the November 10, 2009 Federal Register, Volume 74,

and pursuant to the applicable provisions of the American Recov-

Number 216.

ery and Reinvestment Act of 2009, (ARRA), Pub.L. 111-5, and
Notices 2009-30 and 2009-35 issued by the U.S. Department of
the Treasury, the SFCC shall be authorized to take advantage of
any and all provisions to maximize and realize benefits and favora-
ble treatment related to the structuring of financial bond transac-
tions to or on behalf of the eligible school districts even if portions
of the prospective financing arrangements conflict with any other
provision of this administrative requlation.

JONATHAN MILLER, November 12, 2009
APPROVED BY AGENCY: November 12, 2009
FILED WITH LRC: November 13, 2009 at noon
CONTACT PERSON: DeVon Hankins, Policy Advisor, Office of

; ; ; ]
J.R. GRAY, Chairman
APPROVED BY AGENCY: December 3, 2009
FILED WITH LRC: December 10, 2009 at 10 a.m.
CONTACT PERSON: Bob Elkins, Safety Standards Specialist,
Kentucky Labor Cabinet, 1047 U.S. HWY 127 South, Suite 4,

Frankfort, Kentucky 40601, phone (502) 564-3579, fax (502) 564-
1682.

- 2064 -



VOLUME 36, NUMBER 9 - MARCH 1, 2010

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and
Health Education and Training
(As Amended at ARRS, February 8, 2010)

803 KAR 2:307. Hazardous materials.

RELATES TO: KRS Chapter 338, 29 C.F.R. 1910.101 -
1910.126

STATUTORY AUTHORITY: KRS 338.051(3), 338.061

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires the Kentucky Occupational Safety and Health
Standards Board to promulgate occupational safety and health
administrative regulations necessary to accomplish the purposes of
KRS Chapter 338. 29 C.F.R. 1910.101-1910.126 establishes fed-
eral requirements relating to hazardous materials. EO 2009-

PUBLIC PROTECTION CABINET
Department of Housing, Buildings and Construction
Division of Building Code Enforcement
(As Amended at ARRS, February 8, 2010)

815 KAR 7:120. Kentucky Building Code.

RELATES TO: KRS 132.010(9), (10), 198B.010, 198B.040,
198B.050, 198B.060, 198B.080, 198B.110, 198B.260, 198B.990,
227.300, 227.550(7), EO 2009-535

STATUTORY AUTHORITY: KRS 198B.040(7), 198B.050, EOQ
2009-535

NECESSITY, FUNCTION, AND CONFORMITY: KRS
198B.040(7) requires the Kentucky Board of Housing, Buildings
and Construction to adopt and promulgate a mandatory uniform
statewide building code, based on a model code, which establishes
standards for construction of buildings in the state. EO 2009-535
effective June 12, 2009 [2008-507-effectiveJune-16,-2008], reor-

537[2008-472], effective June 12, 2009[16,-2008], established the
Labor Cabinet and assigned to it all organizational entities associ-
ated with the former Department of Labor. This administrative
regulation establishes hazardous materials standards to be en-
forced by the Department of Workplace Standards in general in-
dustry.

Section 1. Definitions. (1) "Assistant secretary" means Secre-
tary, Labor Cabinet, or Commissioner, Department of Workplace
Standards, Labor Cabinet.

(2) "C.F.R." means Code of Federal Regulations.

(3) "Employee" is defined by[ir] KRS 338.015(2).

(4) "Employer" is defined by[ir] KRS 338.015(1).

(5) "Standard" means "occupational safety and health
standard" as defined by[is-defined-in]KRS 338.015(3).

Section 2. Except as modified by the definitions in Section 1 of
this administrative regulation and the requirements established in
Section 3 of this administrative regulation, general industry shall
comply with the following federal requirements published by the
Office of the Federal Register, National Archives and Records
Services, General Services Administration:

(1) C.F.R. 1910.101-1910.126, revised July 1, 2009; and

(2) The revisions to 29 C.F.R. 1910.102 as published in the
August 11, 2009 Federal Register, Volume 74, Number 153 and
confirmed in the November 10, 2009 Federal Register, Volume 74,
Number 216.[2608]

Section 3. Automotive Service Station. (1) The language in
subsection (2) of this section shall apply in lieu of 29 C.F.R.
1910.106(a)(3).

(2) Automotive service station, or service station, shall in-
clude[means] that portion of property where flammable or combus-
tible liquids used as motor fuels are stored and dispensed from
fixed equipment into the fuel tanks of motor vehicles and shall
include any facilities available for the sale and service of tires,
batteries, or[and] accessories, and for minor automotive mainte-
nance work, and shall also include private stations not accessible
or open to the public such as those used by commercial, industrial,
or governmental establishments. This section shall not apply to
agriculture.

J.R. GRAY, Chairman

APPROVED BY AGENCY: December 3, 2009

FILED WITH LRC: December 10, 2009 at 19 a.m.

CONTACT PERSON: Bob Elkins, Safety Standards Specialist,
Kentucky Labor Cabinet, 1047 U.S. HWY 127 South, Suite 4,
Frankfort, Kentucky 40601, phone (502) 564-3579, fax (502) 564-
1682.

ganized the Office of Housing, Buildings and Construction as the
Department of Housing, Buildings and Construction, and estab-
lished the commissioner, rather than executive director, as the
head of the department. This administrative regulation establishes
the Kentucky Building Code's general provisions.

Section 1. Definitions. (1) "Board of Housing" or "board" means
the Kentucky Board of Housing, Buildings and Construction.

(2) "Building" is defined by KRS 198B.010(4).

(3) "Executive director" is defined by KRS 198B.010(9).

(4) "Farm" means property:

(a) Located outside the corporate limits of a municipality on at
least ten (10) acres;

(b) Used for purposes set forth in the definitions of "agricultural
land" and "horticultural land", established in KRS 132.010(9) and
(20), respectively; and

(c) Qualified by and registered with the property valuation ad-
ministrator in that county.

(5) "Fire Code Official" means the State Fire Marshal, fire chief,
or other enforcement officer designated by the appointing authority
of the jurisdiction for the enforcement of the provisions of KRS
227.300 and the Kentucky Standards of Safety as established in
815 KAR 10:060.

(6) "Industrialized building system" or "building system" is de-
fined by KRS 198B.010(16).

(7) "KBC" means the Kentucky Building Code as established in
this administrative regulation.

(8) "Kentucky Residential Code" means the International Resi-
dential Code, 2006, as amended for application in Kentucky by 815
KAR 7:125.

(9) "Kentucky Standards of Safety" means the requirements
established in 815 KAR 10:060, which serve as the fire prevention
code for existing buildings as well as a supplement to this code.

(20) "Manufactured home" is defined by KRS 227.550(7).

(11) "Modular home" means an industrialized building system,
which is designed to be used as a residence and that is not a
manufactured or mobile home.

(12) "Office" is defined by KRS 198B.010(11)

(13) "Ordinary repair" is defined by KRS 198B.010(19).

(14) "Single-family dwelling" or "one (1) family dwelling" means
a single unit which:

(a) Provides[previding] complete independent living facilities
for one (1) or more persons including permanent provisions for
living, sleeping, eating, cooking, and sanitation; and

(b)[—ane-Whieh] shall not be connected to any other unit or
building.

(15) "Townhouse" means a single-family dwelling unit con-
structed in a group of three (3) or more attached units separated by
property lines in which each unit extends from foundation to roof
and with open space on at least two (2) sides.

(16) "Two (2) family dwelling" means a building containing not
more than two (2) dwelling units that are connected.

Section 2. Administration and Enforcement of the Building
Code. (1) Notwithstanding the requirements of the International
Building Code 2006, the Kentucky changes established in the 2007
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Kentucky Building Code shall be mandatory and shall supersede
any conflicting provision of the international code.

(2)(a) Except as provided in paragraph (b) of this subsection
and as superseded by the provisions of this administrative regula-
tion and the 2007 Kentucky Building Code, the International Build-
ing Code 2006, shall be the mandatory state building code for Ken-
tucky for all buildings.

(b) One (1) and two (2) family dwellings and townhouses shall
be governed by 815 KAR 7:125.

Section 3. State Plan Review and Inspection Fees. The fees
required by this section shall apply for plan review and inspection
by the office.

(1) Fast track elective.

(a) A request for expedited site and foundation approval of one
(1) week or less, prior to full review of the complete set of construc-
tion documents, shall be accompanied by the fee required by Table
121.3.1 in subsection (3) of this section, plus an additional fifty (50)
percent of the basic plan review or inspection fee.

(b) The additional fifty (50) percent fee shall not be less than
$400 and not more than $3,000.

(c) The entire fee shall be paid with the initial plan submission.

(2) New buildings.

(a) The office’s inspection fees shall be calculated by:

1. Multiplying the total building area under construction by the
cost per square foot of each occupancy type as listed in subsection
(3) of this section; and

2. Computing the square footage by the outside dimensions of
the building.

(b) The fee for buildings with multiple or mixed occupancies
shall[may] be calculated using the cost per square foot multiplier
of the predominant use.

(3) Table 121.3.1, Basic Office Fee Schedule. The basic plan
review or inspection fee shall be:

(a) Assembly occupancies, fourteen (14) [eight-and-ene-half
{8-5)] cents;

(b) Business occupancies, thirteen (13) [seven—and-one-half
{#5)] cents;

(c) Day care centers, thirteen (13) [seven-and-one-half{7-5)]
cents;

(d) Educational occupancies, thirteen (13) [seven-and-one-half
{%5)] cents;

(e) [Frozenfooed-plants,six-and-one-half-(6-5)-cents;

] High hazard occupancies, twelve (12) [seven-and-one-half
{%5)] cents;
(O[¢e)] Industrial factories, twelve (12) [six—and—one-guarter

{6-25)] cents;
(Q)[(M)] Institutional occupancies, fourteen (14) [eight-and-one-
halt(8.5)] cents;

(h)[#)] Mercantile occupancies, thirteen (13) [seven—and-one-
half(#-5)] cents;

()[€)] Residential occupancies, thirteen (13) [seven—and-one-
hal(7.5)] cents;

() Storage, eleven (11) [(k)-Warehouses—five—and—one-half
{5-5)] cents; or

(k) Utility and miscellaneous, eleven (11) [{)-All-othernonresi-

ial, si -5)] cents.

(4) Additions to existing buildings.

(a) Plan review fees for additions to existing buildings, which
shall not require the entire building to conform to the Kentucky
Building Code, shall be calculated in accordance with the schedule
listed in subsection (3) of this section by the measurement of the
square footage of the addition, as determined by the outside di-
mensions of the addition.

(b) The minimum fee for review of plans under this subsection
shall be $250 [$200].

(5) Change in use.

(a) Plan review fees for existing buildings in which the use
group or occupancy type is changed shall be calculated in accord-
ance with the schedule listed in subsection (3) of this section by
using the total square footage of the entire building or structure
under the new occupancy type as determined by the outside di-
mensions.

(b) The minimum fee for review of plans under this subsection

shall be $250[$260].

(6) Alterations and repairs.

(a) Plan review fees for alterations and repairs not otherwise
covered by this fee schedule shall be calculated by using the lower
result of:

1. Multiplying the cost for the alterations or repairs by 0.0025;
or

2. Multiplying the total area being altered or repaired by the
cost per square foot of each occupancy type listed in the schedule
in subsection (3) of this section.

(b) The total square footage shall be determined by the outside
dimensions of the area being altered or repaired.

(c) The minimum fee for review of plans under this subsection
shall be $275[$260].

(7) Specialized fees. In addition to the fees listed in subsec-
tions (1) through (6) of this section, the following fees shall be ap-
plied for the specialized plan reviews listed in this subsection:

(a) Table 121.3.9, Automatic Sprinkler Review Fee Schedule:

1. An inspection of four (4) through 200 sprinklers shall be a
fee of $275[$150];

2. An inspection of 201 through 300 sprinklers shall be a fee of
$300[$175];

3. An inspection of 301 through 400 sprinklers shall be a fee of
$350[$210];

4. An inspection of 401 through 750 sprinklers shall be a fee of
$400[$256]; and

5. An inspection of over 750 sprinklers shall be a fee of $400
plus thirty (30) [$250-plus-twenty-(20)] cents per sprinkler over 750.

(b) Fire detection system review fee:

1. Zero to 20,000 square feet shall be $275[$150]; and

2. Over 20,000 square feet shall be $275 plus thirty (30) [$150
plus-twenty{20)] dollars for each additional 10,000 square feet in
excess of 20,000 square feet.

(c) The standpipe plan review fee shall be $275[$150]. The
combination stand pipe and riser plans shall be reviewed under the
automatic sprinkler review fee schedule.

(d) Carbon dioxide suppression system review fee:

1. One (1) through 200 pounds of agent shall be $275[$150];
and

2. Over 200 pounds of agent shall be $275 plus five (5)[$150
plus-two(2)] cents per pound in excess of 200 pounds.

(e) Clean agent suppression system review fee:

1.a. Up to thirty-five (35) pounds of agent shall be $275[$150
and];

b. Over thirty-five (35) pounds shall be $275 plus ten (10)[$150
plus-six{6)] cents per pound in excess of thirty-five (35) pounds.

2. The fee for gaseous systems shall be ten (10) [five{5)] cents
per cubic foot and not less than $150.

(f) Foam suppression system review fee.

1. The fee for review of a foam suppression system shall be
fifty (50) cents per gallon of foam concentrate if the system is not
part of an automatic sprinkler system.

2. Foam suppression system plans that are submitted as part
of an automatic sprinkler system shall be reviewed under the au-
tomatic sprinkler review fee schedule.

3. The fee for review of plans under subparagraph 1 of this
paragraph shall not be less than $275[$150] or more than $1,500.

(g) The commercial range hood review fee shall be $225[$150]
per hood.

(h) Dry chemical systems review fee (except range hoods).
The fee for review of:

1. One (1) through thirty (30) pounds of agent shall be
$275[$450]; and

2. Over thirty (30) pounds of agent shall be $275[$150] plus
twenty-five (25) cents per pound in excess of thirty (30) pounds.

(i) The flammable, combustible liquids or gases, and hazard-
ous materials plan review fee shall be $100 for the first tank, plus
fifty (50) dollars for each additional tank and $100 per piping sys-
tem including valves, fill pipes, vents, leak detection, spill and over-
fill detection, cathodic protection, or associated components.

(j) Boiler and unfired pressure vessel fees. Plan review fees of
boiler and unfired pressure vessel installations shall be in accord-
ance with 815 KAR 15:027.
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Section 4. General. All plans shall be designed and submitted
to conform to this administrative regulation.

Section 5. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

(a) "International Building Code, 2006", First Edition, Interna-
tional Code Council, Inc.; and

(b) "2007 Kentucky Building Code", Ninth Edition, 2007, re-
vised October [June] 2009.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Kentucky Department of
Housing, Buildings and Construction, 101 Sea Hero Road, Suite
100, Frankfort, Kentucky 40601-5405, Monday through Friday, 8
a.m. to 4:30 p.m.

RICHARD MOLONEY, Chairman
ROBERT D. VANCE, Secretary

APPROVED BY AGENCY: September 29, 2009

FILED WITH LRC: October 1, 2009 at 8 a.m.

CONTACT PERSON: Dawn M. Bellis, General Counsel, De-
partment of Housing, Buildings and Construction, 101 Sea Hero
Road, Suite 100, Frankfort, Kentucky 40601-5405, phone (502)
573-0394 ext. 144, fax (502) 573-1057.

PUBLIC PROTECTION CABINET
Department of Housing, Buildings and Construction
Division of Plumbing
(As Amended at ARRS, February 8, 2010)

815 KAR 20:050. Installation permits.

RELATES TO: KRS 318.030, 318.134, 318.160, EO 2009-535

STATUTORY AUTHORITY: KRS[318:030;] 318.134(3), EO
2009-535

NECESSITY, FUNCTION, AND CONFORMITY: KRS
318.134(3) requires the office to establish a reasonable schedule
of fees and charges to be paid for plumbing installation permits and
the necessary inspections incident thereto. EO 2009-535, effective
June 12, 2009, reorganized the Office of Housing, Buildings and
Construction as the Department of Housing, Buildings and Con-
struction, and established the commissioner, rather than executive
director, as the head of the department. This administrative regula-
tion establishes the fees and charges for plumbing installation
permits in Kentucky.

Section 1. Issuance of Permits. (1) Permits to construct, install,
or alter plumbing, sewerage, or drainage shall be issued only to
licensed master plumbers except as provided by subsection (3) of
this section.

(2) Journeyman plumbers shall not construct, install, or alter
plumbing, sewerage, or drainage unless the work is performed
under the supervision of a licensed master plumber.

(3) Permits to construct, install, or alter plumbing, sewerage, or
drainage shall[may] be issued to homeowners who desire to install
plumbing in homes actually occupied by them or in a home to be
constructed by them for their own personal residential use, if all the
following requirements are met:

(a) Application is made for the permit prior to the beginning of
the work;

(b) The homeowner files with the[his] application an affidavit
stating that the_ homeowner[he] shall abide by the terms of this
section;

(c) All work shall be performed in compliance with the state
plumbing code;

(d) All the work shall be personally performed by the home-
owner[ewner]; and

(e) The homeowner shall not have obtained another
homeowner permit for construction of a new home issued

within the last five (5) years.[Only-one{1)-hemeownerpermit-for
- : . ot :
five-(5)-year-period:]

(4) A permit shall not be required for:
(a) The repairing of the following:

1. Leaks;

2. Cocks; or

3. Valves; or

(b)[Fef] Cleaning out waste or sewer pipes.

Section 2. When a Permit is Required. A plumbing installation
permit shall be required for the following:

(1)[Fer=al] New plumbing installations;

(2)[Fer—all] Existing plumbing installations if a fixture, soil, or
waste opening or conductor is to be moved or relocated,;

(3)[Fet] Each individual unit of a multistory building if there is
more than one (1) unit;

(4)[Fef] Buildings which are considered separate if:

(a) The connection between them is not a necessary part of
the structure of either building; or

(b)[H] They are not under a continuous roof;

(5)[Fet] A new house sewer or [fer] a house sewer that is to be
replaced;

(6)[Fef] A new water service or[fer] a water service that is to
be replaced,;

(7)[Fet] The addition of a backflow prevention device to an
existing water service;

(8)[Fer] A new water heater installation or[fer] a water heater
installation that is to be replaced; or

(9)[Fer] Taking over a plumbing installation originally permitted
to another master plumber or[fer] assuming responsibility to cor-
rect and test an installation made by someone else.

Section 3. Plumbing Installation Permit Fees. (1) The base fee
for each plumbing installation permit for residential, one (1) and
two (2) family units, shall be forty-five (45) [thirty-five(35)] dollars
plus:

(a) Seven (7) [Five<5)] dollars for each plumbing fixture or
appliance or plumbing fixture opening or appliance opening left in
the soil or waste pipe system including openings left for future
fixtures or appliances;

(b) Seven (7) [Five{(5)] dollars for each domestic water heater;
and

(c) Seven (7) [Five—{5)] dollars for each separately metered
water and sewer service if more than one (1) water or sewer ser-
vice is to be installed.

(2) The base fee for each plumbing installation permit for other
than residential, one (1) and two (2) family units, shall be forty-five
(45) [thirty-five{35)] dollars plus;

(a) Ten (10) [Seven—{#A)] dollars for each plumbing fixture or
appliance or plumbing fixture opening or appliance opening left in
the soil or waste pipe system including openings left for future
fixtures or appliances;

(b) Ten (10) [Sever+{#A)] dollars for each domestic water heater;

(c) Ten (10) [Seven<A)] dollars for each conductor opening;
and

(d) Ten (10) [Seven<A)] dollars for each separately metered
water and sewer service if more than one (1) water or sewer ser-
vice is to be installed.

(3) If only one (1) new domestic water heater is installed or
replaced within a single building, the only fee for the plumbing
installation permit shall be forty-five (45) [thirty-five{(35)] dollars.
Alternatively, if more than one (1) water heater is replaced within a
building, a permit shall be issued under Sections 1 or 2 of this ad-
ministrative regulation.

(4) If the application for permit does not include any new instal-
lation but is to make corrections to or to provide testing for an in-
stallation made by someone else, the permit fee shall be limited to

the base fee of forty-five (45) [thirty-five-(35)] dollars only.

Section 4. Inspection Fees. (1) All persons securing plumbing
permits shall be entitled to five (5) plumbing inspections at no addi-
tional cost.

(2) All plumbing inspections in excess of five (5) shall be
charged at the rate of fifty (50) dollars per inspection and shall be
paid prior to the final inspection.

(3) Inspection fees shall not apply if the cost of the permit ex-
ceeds $200.
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Section 5. Expiration of Permits. (1) Except as provided in
subsection (2) of this section, all plumbing installations permits
issued under this administrative regulation shall expire one (1) year
after the date of issuance.

(2) If construction is begun within one (1) year after the date
the permit is issued, the permit shall not expire until completion of
the planned plumbing inspection.

Section 6. Plumbing Inspection Fees for Public Buildings. The
schedule of fees for inspection of the construction, installation, or
alteration of plumbing in public buildings shall be the same as
specified in Section 4 of this administrative regulation.

RICHARD MOLONEY, Chairman
ROBERT D. VANCE, Secretary

APPROVED BY AGENCY: September 29, 2009

FILED WITH LRC: October 1, 2009 at 8 a.m.

CONTACT PERSON: Dawn M. Bellis, General Counsel, De-
partment of Housing, Buildings and Construction, 101 Sea Hero
Road, Suite 100, Frankfort, Kentucky 40601-5405, phone (502)
573-0394 ext. 144, fax (502) 573-1057.

PUBLIC PROTECTION CABINET
Department of Housing, Buildings
and Construction
Division of Plumbing
(As Amended at ARRS, February 8, 2010)

815 KAR 20:055. Water heater devices.

RELATES TO: KRS 318.200, EO 2009-535

STATUTORY AUTHORITY: KRS 318.200[-EG-2009-535

NECESSITY, FUNCTION, AND CONFORMITY: KRS 318.200
requires[;+egardless-of the-class-of city-or-county-in-which-thesale
oceurs-in-Kentucky;] that all retailers, wholesalers, and installers of
water heating devices[te] forward the name and address of
each[the] purchaser along with the serial number of the device
purchased to the office or to the appropriate agency of county or
city government having jurisdiction within thirty (30) days of the
purchase. EO 2009-535, effective June 12, 2009, reorganized the
Office of Housing, Buildings and Construction as the Department of
Housing, Buildings and Construction, and established the commis-
sioner, rather than executive director, as the head of the depart-
ment. This administrative regulation establishes the requirements
for submitting the information to the department[effice].

Section 1. Reporting Requirements. (1) If required by KRS
318.200 to submit information to the department[effice], rather than
to a local jurisdiction, a wholesaler, retailer, or installing contra
tractor selling a water heating device [manufactur-
ers;|[wholesalers, retailers, and installing contractors selling water
heating-devices] shall submit to the Department[©ffice] of Housing,
Buildings and Construction, Division of Plumbing, the name and
address of each purchaser[purehasers], including the serial num-
ber of the water heater, on Form PLB-94, Water Heater Report
Form.

(2) An installing contractor shall be[is] exempt from the report-
ing requirements of subsection (1) of this section the contractor
has if [they-have] purchased an installation permit for the water
heater. The permit shall serve as the reporting requirement for the
Division of Plumbing as required by KRS 318.200.

Section 2. Incorporation by Reference. (1) Form PLB-94, "Wa-
ter Heater Report Form", December 2009[May-2006], is incorpo-
rated by reference.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Department[Office] of Hous-
ing, Buildings and Construction, Division of Plumbing, 101 Sea
Hero Road, Suite 100, Frankfort, Kentucky 40601-5405, Monday
through Friday, 8 a.m. to 430 p.m.

RICHARD MOLONEY, Commissioner
ROBERT D. VANCE, Secretary

APPROVED BY AGENCY: December 11, 2009

FILED WITH LRC: December 14, 2009 at hoon

CONTACT PERSON: Dawn M. Bellis, General Counsel, De-
partment of Housing, Buildings and Construction, 101 Sea Hero
Road, Suite 100, Frankfort, Kentucky 40601, phone (502) 573-
0394 EXT. 144, fax (502) 573-1057.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Aging and Independent Living
Division of Operations Support
(As Amended at ARRS, February 8, 2010)

910 KAR 3:030. Traumatic brain injury trust fund opera-
tions program.

RELATES TO: KRS Chapter 13B, 42.320(2)(d),[{}] 45A.075,
45A.080, 189A.050(3)(d)1, 205.900(3), 211.470-211.478, [EO
2004-726]

STATUTORY AUTHORITY: KRS 211.474(1), EO 2009-
541[EO-2004-726]

NECESSITY, FUNCTION, AND CONFORMITY: EO 2009-541
transferred the functions and funds of KRS 189A.050(3)(d)1 to the
Department for Aging and Independent Living. KRS 211.474(1)
requires the Traumatic Brain Injury Trust Fund Board of Directors
to promulgate administrative regulations necessary to carry out the
provisions of KRS 211.470 through 211.478. This administrative
regulation establishes the Traumatic Brain Injury Trust Fund Oper-

ations Program. [NEG%SH%FGNGIL@N—AND—G@NF@RMM

Section 1. Definitions. (1) "Applicant” means a person:

(a) Who applies for the program, including a legal representa-
tive on behalf of an applicant;

(b) Who participates in the development of, and agrees to, a
service plan for the use of the program; and

(c) For whom a completed service plan is submitted to the
program.

(2) "Benefit" means financial assistance provided to a recipient
to cover the cost of services approved by the service plan review
committee.

(3) "Benefit management program" or "program" means the
entity recommended by the board that provides case management
services and facilitates distribution of trust fund monies.

(4) "Board" is defined in KRS 211.470(1).

(5) "Cabinet" is defined by KRS 211.470(2)[means-the-Cabi-
net for Health and Family Services].

(6) "Case management" means managing a recipient’s case
for traumatic brain injury services including:

(a) Assisting and developing a service plan for the recipient;

(b) Knowledge of resources for a recipient;

(c) Assisting with accessing local resources for a recipient;

(d) Education of an applicant, recipient, or family member re-
garding the program and available resources; and

(e) Monitoring of the services received by a recipient as part of
an approved service plan.

(7) "Case manager" means a person who provides case man-
agement services to applicants and recipients.

(8) "Community residential services" means retraining and
rehabilitation of a recipient in a nonemergency situation in a com-

munity setting.
(9) "Companion services" means nonmedical supervision and
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socialization services for the purpose of:

(a) Preventing the need for institutionalization; and

(b) Assisting a recipient in_maintaining community placement
based upon an approved service plan.

(10) "Department" means the Department for Aging and Inde-

pendent Living.
(11) "Environmental modification" means a physical adaptation

develop and improve a recipient’s skills through activities and skill
trainings in areas of:

1. Personal well being;

2. Social and community living; and

3. Independent living management.

(30) "Supported employment services" means supervision and
training of a recipient in a work site at which persons without disa-

to a recipient's home:

(a) For the purpose of helping a recipient function with greater
independence in the recipient's own home; or

(b) Which is necessary to accommodate medical equipment
and supplies required for the recipient's welfare.

(12) "Fund" or "trust fund" is defined by KRS 211.470(4).

(13) "Good cause" means a circumstance beyond the control
of a recipient that affects the recipient's ability to access an ap-

bilities are employed and for a recipient who:

(a) Is unlikely to obtain competitive employment at or above
minimum wage; or

(b) Needs ongoing support to perform competitive employ-
ment.

(31) "Traumatic brain injury” is defined in KRS 211.470(3).

(32) "Unit" means a billed service calculated in fifteen (15)
minute increments.

proved benefit, including:
(a) lliness or hospitalization of the individual that is expected to

(33) "Wrap-around service" means a service, equipment, or
item, not excluded by KRS 211.474(2)(e), which will enhance a

last thirty (30) days;

(b) Death or incapacitation of the primary caregiver; or

(c) Unavailability of a service provider that is expected to last
thirty (30) days.

(14) "Integrated environment" means other individuals in a

recipient's ability to live in the community, consistent with the recip-
ient's overall service plan.

Section 2. Board Operating Procedures. (1)(a) A board mem-
ber shall adhere to the bylaws of the board and the confidentiality

nonresidential setting integrated with those individuals who have a
brain injury and in which both are being served to improve commu-

nity living skills.
(15) "Medical records" means records documenting an appli-

requirements as specified in KRS 211.474(3).

(b) If a member fails to act in accordance with the bylaws, the
chair of the board shall recommend to the governor the dismissal
of that member.

cant’s or recipient’s traumatic brain injury including:
(a) Hospital records; or
(b) Diagnostic imaging reports as related to KRS 211.470(3).[3]
(16) "Noncrisis behavior programming"” means an individually-
designated nonemergency service plan intended to increase a
recipient’s adaptive social behavior.
(17) "Occupational therapist" is defined by KRS 319A.010(3).
(18) "Occupational therapy" means the therapeutic use of self-

(2) A board member shall not:

(a) Influence, discuss, deliberate, or vote on a decision if the
member has a conflict of interest that is:

1. Personal;

2. Professional; or

3. Financial; or

(b) Directly assist another individual, regardless of where the
person resides, to apply for benefits from the fund, except a board

care, work, and leisure activities to enhance independent function-

member:

ing or skill development.
(19) "Personal care assistance services" is defined by KRS

1. May refer another individual but not directly assist another
individual to apply for benefits from the fund; and

205.900(3).

(20) "Prevocational service" means a service designed to de-

2. Shall not refer himself or an eligible family member or re-
ceive benefits from the fund at the same time as being a member

velop a prerequisite skill necessary to prepare a recipient for paid

of the board.

or_unpaid employment provided beyond other external program
resources.
(21) "Psychological and mental health services" means ser-

(3) The board shall review a quarterly report of the program’s
activities in accordance with Section 4(8) of this administrative
regulation.

vices provided by a mental health professional licensed by the
state which are:
(a) Designed to help a recipient to resolve personal issues or
interpersonal problems resulting from a traumatic brain injury; or
(b) Provided to a recipient's direct caregiver to preserve the

(4) The board shall direct the department to issue a request for
proposal for the benefit management program.

Section 3. Department Duties. (1) The department may issue a
request for proposal:

stability of a recipient's community living situation, as part of an
approved service plan.

(22) "Recipient" means an applicant or legal representative on
behalf of the recipient with an approved service plan who receives
a benefit.

(23) "Respite care" means a skilled or unskilled service provid-
ed to a recipient on a short-term basis if there is an absence or

(a) If directed by the board; and

(b) In accordance with KRS 45A.080.

(2) The department shall:

(a) Review each proposal properly submitted in accordance
with the request for proposal issued;

(b) Determine an entity to operate the program under contract
based upon:

need for relief of a recipient's caregiver.

(24) "Service plan" means a document that itemizes the goals,
services, equipment, or items which are subject to review by the
service plan review committee.

(25) "Service plan review committee” means a committee
composed of persons with traumatic brain injuries or their family

1. The boards’ recommendation; and

2. Consideration of the:

a. Experience of the entity in the provision of services to indi-
viduals with traumatic brain injury;

b. Priority of services to individuals with traumatic brain injury
within the entity's overall operation;

members and professionals in the field of brain injury as outlined in
Section 4(5)(b).

(26) "Specialized medical equipment and supplies" means
items which are of direct medical or remedial benefit to a recipient

c. Expertise of the entity's staff in the provision of services to
individuals with traumatic brain injury;

d. Experience in the provision of the entity’s case management
services;

and assist the recipient to maintain community placement.
(27) "Speech-language pathologist" is defined by KRS

e. Capacity of the entity to provide case management services
to individuals with traumatic brain injury statewide;

334A.020(3).

(28) "Speech and language therapy" means an intervention

f. Experience in and the capacity of the entity to develop com-
munity resources for individuals with traumatic brain injury

designed to maximize a recipient's language, pragmatic, and cog-

statewide;

nitive skills.
(29) "Structured day program services" means a service:
(a) Provided by a certified or licensed entity; and
(b) Performed in a nonresidential setting which is designed to

g. Capacity of the entity to distribute benefits from the fund to
recipients;

h. Capacity of the entity to manage applicant, recipient, benefit,
and program evaluation data;
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i. Fiscal policies and practices and the financial stability of the

cant’s traumatic brain injury to the program.

entity;
J. Accessibility of the entity to individuals with traumatic brain

(4) An applicant shall document that the applicant has no other
public or private payor source, other than the trust fund, which

injury throughout the state;
k. Entity's proposed cost to operate the program; and
I. Entity's proposed procedures for evaluating the program; and
(c) Contract with a qualified entity:
1. At the direction of the board; and
2. Contingent on the availability of funds.

Section 4. Duties of the Program. The program shall:

(1) Establish a toll free telephone number for the purpose of
enabling individuals with a traumatic brain injury to apply for bene-
fits from the fund;

(2) Engage in public information activities for the purpose of
informing individuals with a traumatic brain injury about the availa-
bility of case management services and benefits from the fund and

covers the type of service the applicant is requesting.

Section 6. Procedures for Obtaining a Benefit From the Fund.
(1)(a) A benefit for assistance from the fund shall be directly relat-
ed to an applicant’s brain injury or care of the applicant.

(b) A referral for benefits may be made by, or on behalf of, an
eligible person by contacting the program in the following manner:

1. Telephone;

2. In person;

3. In writing;
4. Facsimile; or

5. Email.
(2) Upon receipt of referral, the program shall notify the recipi-
ent or referral source of the documentation needed to determine

other sources;

(3) Review an applicant’s documentation of the applicant’s
diagnosed brain injury and Kentucky residency to determine eligi-
bility as specified in Section 5 of this administrative requlation;

(4) Assign a case manager within two (2) business days of the
determination;

(5) Establish a service plan review committee:

(a) For the purpose of reviewing proposed service plans for

eligibility as specified in Section 5 of this administrative regulation.

Section 7. Benefits Available from the Fund. (1) An applicant
may apply for one (1) or more benefits from the fund as follows:

(a) Noncrisis behavior programming;

(b) Case management;

(c) Community residential services, which shall include at least
the following:

approval or denial;

b) Which shall:

1. Include a minimum of one (1) person with a traumatic brain
injury or the guardian or advocate of a person with a traumatic
brain injury;

2. Include a minimum of one (1) professional with expertise in
the field of traumatic brain injury; and

3. Not have two (2) individuals from the same agency or family
serve consecutive terms; and

(c) In which a member shall be limited to serve twelve (12)
consecutive months but may be reappointed to the service plan
review committee twelve (12) months after the date of the expira-
tion of the member’s most recent term of service on the committee;

(6) Accept a request for benefits from the fund;

(7) Distribute benefits to a recipient based upon an approved
service plan;

(8) Submit a list of approved or denied service plans in a quar-
terly report to the department; and

(9) Provide case management services:

(a) To applicants and recipients statewide, including the provi-

1. Dressing;

2. Oral hygiene;

3. Hair care;

4. Grooming;

5. Bathing;

6. Housekeeping;

7. Laundry;

8. Meal preparation;

9. Shopping;
10. Room and board; or

11. Twenty-four (24) hour supervision of a recipient;

(d) Companion services;

(e) Environmental modification;

(f) Occupational therapy provided by an occupational therapist;

(q) Prevocational service, which shall include at least the fol-
lowing:

1. Assisting a recipient to understand the meaning, value, and
demands of work;

2. Assisting a recipient to learn or reestablish skills, attitudes,
and behaviors necessary for employment; or

sion of assistance in accessing a needed support or service, re-
gardless of funding source; and
(b) By the following individuals licensed in Kentucky with two

3. Assisting the individual to improve functional capacities;
(h) Psychological and mental health services, which shall in-
clude at least the following:

(2) or more years experience working in the brain injury field:

1. A registered nurse;

2. A practical nurse; or

3. An individual who has a bachelor’s or higher degree in the
human services field and who meets applicable requirements of

1. Training to improve interpersonal skills;

2. Social skills;

3. Problem-solving skills;

4. Training to remediate a cognitive problem resulting from the
traumatic brain injury;

the individual’s particular field including a degree in:

a. Psychology;

b. Saciology;
c. Social work; or

d. Rehabilitation counseling; and

4. That requires the individuals specified in subparagraphs 1
through 3 of this paragraph to have six (6) additional hours of con-
tinuing education within the field of traumatic brain injury annually.

Section 5. Eligibility. (1) An applicant _shall be eligible for a
benefit from the fund:

(a) In accordance with:

1. KRS 211.470(3); and

2. KRS 211.472(2)(a) and (c); and

(b) If the applicant is a legal resident of Kentucky.

(2) A resident of an institution or hospital shall not be eligible
for benefits from the fund:

(a) Unless the resident is within two (2) weeks of discharge
and the benefits facilitate a discharge to the community; and

(b) If funding is available.

(3) An applicant shall provide medical records of the appli-

5. Treatment for a substance abuse problem related to the
traumatic brain injury;

6. Psychological assessment; and

7. Neuropsychological evaluation;

(i) Respite care in:

1. The recipient's own home;

2. Another personal residence; or

3. Another setting, if approved by the program;

(i) Specialized medical equipment and supplies;

(k) Speech and language therapy provided by a speech-
language pathologist which shall include at least the following:

1. Articulation therapy;

2. The design of and instruction in the use of augmentative
communication strategies or devices; or

3. Coanitive retraining strategies;

() Structured day program services, which shall include at
least the following:

1. Direct supervision of the recipient;

2. Specific training to allow a recipient to improve functioning
and to reintegrate into the community;

3. Social skills training;
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4. Sensory skill development;
5. Motor skill development;
6. Teaching of concepts and skills necessary for the increased

5. The requested benefit from the fund;
6. Documentation of the recipient's lack of a payor source for
the requested service including:

independence of the recipient; and

7. Other services to increase:

a. Adaptive behavioral responses; and

b. Community reintegration;

(m) Supported employment services;

(n) Personal care assistance services; or

(o) Wrap-around services, which shall include at least the fol-
lowing:

1. Assistance in transporting a recipient, such as to and from a:

a. Medical appointment;

b. Therapy appointment; or

c. Counseling appointment;

2. Dental services by a licensed professional;

a. An explanation of circumstances leading to the need to re-
quest funding; and

b. Attempts to find other funding such as:

(i) An agency denial or documentation of a noncovered service
by insurance or other entity;

(ii) Department for Medicaid Services denial; or

(iii) Community action programs denial;

7. The relationship of receipt of the benefit to the applicant's
ability to live in the community, consistent with the recipient's over-
all service goals;

8. Establishment of long term planning goals of how the appli-
cant shall maintain stability after the benefit has been received;

9. The signature of the applicant, or the applicant's conservator
or_guardian, indicating agreement with the terms of the service

3. Vision services by an Optometrist, Ophthalmologist, or Opti-
cian;

4. Other destinations in the community as specified in the re-
cipient’s service plan;

5. Vehicle modification for accessibility; or

6. A one (1) time expenditure of funds for the payment of the
recipient's health insurance expenses, for a period not to exceed
three (3) months.

(2) Wrap-around funds shall not be expended for payment of:

(a) Attorney fees;

(b) Court costs or fines assessed as a result of a conviction for

plan; and
10. The mechanism for distribution of benefits from the fund.

(2) The case manager shall submit the proposed service plan
to the service plan review committee for approval.

Section 9. Service Plan Review Committee Duties. (1) The
service plan review committee shall:

(a) Verify the trust fund is payor of last resort of the submitted
service plan specified in Section 8(1)(q) of this administrative requ-
lation;

a criminal offense;
(c) The cost of incarceration; or
(d) Other court ordered monetary judgments.

Section 8. Case Management Services. (1) Following the pro-
gram'’s determination of eligibility, the assigned case manager shall
contact a recipient no later than three (3) business days and com-

(b) Verify eligibility of an applicant or recipient’s service plan in
accordance with Section 5 of this administrative regulation;

(c) Consider a service plan in the documented order in which it
is received;

(d) Review the service plan to determine if:

1. The applicant is eligible for benefits from the fund in accord-
ance with KRS 211.470(3) and 211.474(2) and with Section 5 of

plete the following responsibilities:
(a) Identify the recipient's needs for service and supports;
(b) Identify potential resources to meet the applicant's need for

this administrative requlation;
2. The benefit requested from the fund meets the requirements
of KRS 211.474(2)(d); and

services and supports;

(c) Assist the applicant in obtaining needed services and sup-
ports regardless of funding source;

(d) Determine that the fund is the payor of last resort;

(e) Coordinate, arrange, and document identified service
needs of the recipient;

(f) Develop an individualized service plan that shall:

1. Relate to an assessed problem;

2. Identify goals to address the assessed problem;

3. Identify a scope, duration, and unit of service required to

address goals;
4. Identify a source of service utilized in this administrative

3. The requested services are coordinated by a case manager;

(e) Approve or deny an applicant or recipient’s service plan;

(f) Approve the rates of reimbursement for the delivery of ser-
vices according to a recipient’'s approved service plan; and

(a) Notify the program of an approved or denied service plan.

(2) The service plan review committee may:

(a) Approve the proposed service plan, for a period not to ex-
ceed twelve (12) months;

(b) Amend the proposed service plan; or

(c) Make recommendations to the applicant and the applicant's
assigned case manager about other available resources or means
to meet the applicant's need for services and supports.

regulation;
5. Include a plan for reassessment of the identified problem;

(3) If the applicant disagrees with an amendment by the ser-
vice plan review committee, the applicant may appeal the decision

and

6. Be signed by the recipient or recipient’s representative and
case manager, with a copy provided to the recipient;

(q) Assist in the identification of local resources for individuals

in accordance with Section 15 of this administrative regulation.

(4) The service plan review committee shall not approve the
distribution of a benefit to a recipient in excess of $15,000 within
any twelve (12) month period and $60,000 per lifetime pursuant to

with traumatic brain injury;

(h) Document all contacts with the recipient in the recipient’s
case record including time in and out and mileage, if applicable;

(i) Monitor a recipient’s active caseload:

1. Upon available funding, at a minimum one (1):

a. Face-to-face contact at least every other month;

b. Face-to-face at place of residence at least annually; and

c. Phone contact during any month a face-to-face contact does
not occur; and

2. Document in the case record each contact made with the
recipient including the visit's time in and out and mileage, if appli-

KRS 211.474(2)(c).

(5) The service plan review committee shall not approve the
distribution of benefits to an applicant:

(a) Who does not meet the eligibility requirements established
in Section 5 of this administrative regulation;

(b) If the requested benefits are intended for a purpose other
than the welfare of the applicant;

(c) If the applicant fails to demonstrate a good faith effort that
no other payor source is available to obtain the requested benefit;

(d) If other resources are available to the applicant to substan-
tially meet a reasonable need for which the benefit is requested; or

cable; and
() Complete a proposed service plan which shall specify:
1. The name, address, and telephone number of the applicant;
2. The Social Security number of the applicant;
3. Medical documentation of the recipient's traumatic brain

(e) If the benefit requested is for the purpose of reimbursing
the recipient for expenses incurred prior to approval of a service
plan by the service plan review committee.

(6) A service plan shall be signed by the director of the pro-
gram or the director's designee, and the applicant or the applicant's

injury;
4. The applicant's own identification of needed services and
supports;

conservator or guardian.

Section 10. Approved Service Plan. (1) A recipient shall re-
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ceive a copy of an approved service plan from the case manager.
(2) A recipient with an approved service plan may change a
service provider within an approved service category if there is no

resource;
(c) The applicant refuses a benefit in an approved service plan,
unless the individual has made a permitted change in accordance

increased cost of the service.

(3) A recipient may make a permitted change by informing the
case manager by:

(a) Telephone;

b) Email;

(c) Facsimile; or

(d) In writing.

(4) The case manager may approve a service provider change

with Section 10(2) through (4) of this administrative regulation;

(d) The applicant is deceased; or

(e) The applicant is discharged from the program in accord-
ance with Section 15 of this administrative regulation.

(4) The removal from the waiting list shall not prevent the sub-
mission of a new application at a later date for the applicant.

(5) If the applicant is removed from the waiting list, the program
shall notify the applicant, or his legal representative in writing within

in_a service plan made without review by the service plan review

ten (10) business days from the removal.

committee.
(5) Involuntary termination and loss of approved benefits shall
be initiated if an individual fails to access the approved benefits as

Section 14. Discharge Criteria. (1) A recipient shall be dis-
charged from the Brain Injury Trust Fund Program if:

outlined in the service plan within thirty calendar (30) days of notifi-
cation of approval of the service plan without good cause shown.
(a) The recipient or his legal representative shall have the bur-

(a) The recipient reaches the maximum $60,000 lifetime bene-
fit, except if the board waives the expenditure in accordance with
KRS 211.474(2)(c);

den of providing documentation of good cause as to the reason
services cannot be accessed within the thirty calendar (30) days,

(b) A service plan is completed for an approved timeframe and
if no other program is needed;

including:

1. A statement signed by the recipient or legal representative;

2. A copy of letters to providers;

3. A copy of letters from providers; and

4. A copy of documentation from physicians or other health
care professionals.

(b) Upon receipt of documentation of good cause, the program
shall grant one (1) sixty (60) day extension in writing.

Section 11. Provider Duties. (1) Upon notification of an ap-

(c) A requested service plan is denied;

(d) The recipient is noncompliant with a plan of care;

(e) The recipient chooses to be terminated from patrticipation in
the program;

(f) Contact cannot be made with the recipient by the program
within three (3) months of last case management contact;

(@) The recipient, caregiver, family or guardian threatens or
intimidates a case manager or other program staff;

(h) Services accessed are referred and provided by another
agency for continued service, if applicable;

proved service plan, the provider shall:
(a) Accept the rate approved in Section 9(1)(f) of this adminis-

(i) No case management services are provided within six (6)
months; or

trative requlation as payment in full;

(b) Not require additional payment from a recipient; and

(c) Submit an invoice for payment to the program entity ninety
(90) days from date of service.

(2) A request for payment submitted after ninety (90) days of
the date of service delivery shall not be:

(a) Reimbursed by the Benefit Management Program; or

(b) Billed to the board or recipient.

Section 12. Procedures for Distribution of Benefits from the

(i) The recipient is deceased.

(2) Recipients may reapply to the program without submit-
tal of medical records except in accordance with subsection
(1)(a) of this section.

(3) All discharges shall be appealable in_accordance with
Section 15, except in accordance with subsection (1)(a) of this

subject.[H-arecipientis-appropriately-diseharged-from-the-program

Fund. (1) The program shall distribute the fund to a service provid-
er, contractor, or retailer for services rendered.
(2) The payment mechanism shall be specified in the service

Section 15. Procedures for Appealing the Denial of an Applica-
tion for Benefits from the Fund. (1)(a) The program shall notify the

plan.
(3) The service provider or recipient shall provide to the pro-

applicant in writing if the service plan review committee does not
approve a requested benefit.

gram, on a monthly basis, documentation of the delivery of a ser-
vice or benefit to a recipient.

(4) A service shall be reimbursed or paid if it is delivered in
accordance with a recipient's approved service plan.

(5) An expenditure not included in an approved service plan

(b) Notification shall be made within five (5) business days of
the committee's decision.

(2) If an applicant is determined to be ineligible for benefits
from the fund because medical records do not provide documenta-
tion of a traumatic brain injury, the applicant may submit:

shall not be paid by the provider, board, or cabinet.
(6) The cost of providing case management services to an

(a) Medical documentation to support the diagnosis of the inju-
ry; or

applicant or recipient shall be exempt from the benefit limits estab-
lished in Section 9(4) of this administrative regulation.

Section 13. Procedures for Placement on a Waiting List. (1)
The program may establish a waiting list for benefits from the fund

(b) Additional medical opinions about the disability.

(3) The program or the board shall not be liable for the cost of
a medical opinion obtained by an applicant.

(4) An applicant who wishes to appeal the denial of benefits
shall notify the program, in writing, within thirty (30) days of notifi-

if it determines that no further funding is available during the fiscal

cation of the denial.

ear.
(2) The waiting list shall be implemented as follows:
(a) An applicant or recipient shall be placed on the waiting list
upon receipt of a referral for assistance from the fund.
(b) The order of placement on the waiting list shall be deter-

(5) Upon receipt of a written appeal, the program shall encum-
ber funds in the amount requested until final resolution of the ap-
peal.

(6) The program shall acknowledge receipt of a written appeal
to the applicant, in writing, within three (3) business days of receipt.

mined chronologically by date and time of the referral for assis-
tance from the fund.

(c) A written notification of the date and placement on the wait-
ing list shall be mailed to the individual or his legal representative.

(3) The applicant shall be removed from the waiting list if:

(a) After a documented attempt, the program is unable to lo-
cate the applicant or his legal representative as specified in Sec-

(7) The program shall provide an opportunity for an informal
dispute resolution for an applicant or his representative:

(a) To appear before the executive committee board to present
facts or concerns about the denial of benefits; and

(b) Within ten (10) business days of receipt of written appeal.

(8) The program shall inform an applicant, in writing, of the
decision resulting from the informal dispute resolution within ten

tion 14(1)(f) of this administrative regulation;
(b) The applicant secures requested benefit through another

(10) business days of the review.
(9) An applicant dissatisfied with the result of the informal dis-
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pute resolution may appeal to the Division of Administrative Hear-
ings of the Office of Communications and Administrative Review.
The appeal shall be:

(a) In writing;

(b) Made within thirty calendar (30) days of receipt of the deci-
sion by the program; and

(c) Submitted to the Department for Aging and Independent
Living, 275 East Main Street, Frankfort, Kentucky 40621.

(10) The department shall request the Division of Administra-
tive Hearings of the Office of Communications and Administrative
Review to conduct a hearing pursuant to KRS Chapter
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13B.150.]

DEBORAH ANDERSON, Commissioner
JANIE MILLER, Secretary

APPROVED BY AGENCY: December 11, 2009

FILED WITH LRC: December 14, 2009 at noon

PUBLIC HEARING AND COMMENT PERIOD: CONTACT
PERSON: Jill Brown, Office of Legal Services, 275 East Main
Street 5W-B, Frankfort, Kentucky 40602, phone (502) 564-7905,
fax (502) 564-7573.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Income Support
Child Support Enforcement
(As Amended at ARRS, February 8, 2010)

921 KAR 1:380. Child Support Enforcement Program ap-
plication and interstate process.

RELATES TO: KRS 205.705, 205.710-205.800, 205.992,
213.046(4), 403.211, 405.430(5), 405.520, 405.467, 406.021,
406.025, 407.5101-407.5902, 610.170, 45 C.F.R. 301.1, 302.30,
302.31, [363:69;] 302.33-302.36, 302.50, 302.65, 302.80, 303.2,
303.3-303.15, 303.30-303.31, 303.69, 303.70, 42 U.S.C. 651-654,
657, 663, 666

STATUTORY AUTHORITY: KRS 194A.050(1), 205.795,
405.520

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050 (1), 205.795, and 405.520 authorize the secretary to
promulgate administrative regulations to operate the Child Support
Enforcement Program (CSEP) in accordance with federal law and
regulations. 45 C.F.R. 303.2 requires[aeeess-to] the child support
application process to be accessible[provided] to the public. This
administrative regulation specifies the process by which an individ-
ual may apply for child support services, the scope of services
available, and the process for an interstate case.

Section 1. Child Support Enforcement Case Types. (1) Ken-
tucky Transitional Assistance Program (K-TAP) or Kinship Care.

(8)1. An applicant for, or recipient of, K-TAP or Kinship Care
shall make an assignment of rights to the state for support that the
applicant or recipient may have from any other person in accord-
ance with KRS 205.720(1) and 921 KAR 2:006.

2. The assignment shall:

a. Include members of the case for whom support rights apply;
and

b. Be completed when applying for K-TAP or Kinship Care

benefits using the application form incorporated by reference in
921 KAR 3:030.

(b) An applicant or recipient shall cooperate in all phases of
child support activity that shall, if known, include:

1. The name of the noncustodial parent or obligor;

2. The Social Security number of the noncustodial parent or
obligor;

3. Information to assist in the:

. Location of the noncustodial parent or obligor;

. Enforcement of a child support order; or

. Review or modification of a child support order;

. Establishment of:

. Paternity, if paternity has not been established; and

. An assigned support obligation;

. Enforcement of:

. An assigned support obligation; and

. A spousal support order if the cabinet is collecting for a child
who resides with the spouse or former spouse; and

6. Forwarding any child support payment received to the cabi-
net’s centralized collection unit.

(2) Foster Care.

(a) The CSEP shall collect and disburse child support on be-
half of a child for whom:

1. The state is making a foster care maintenance payment as
required by 42 U.S.C. 657 and an assignment of rights has been
made; or

2. The cabinet has custody, and there is an order for the child’s
parent or parents to pay child support to the cabinet pursuant to
KRS 610.170.

(b) The child’s benefit worker with responsibility for the foster
care child shall:

1. Cooperate with the CSEP;

2. Review and approve a foster care child support referral;

3. Complete a change of status if a change occurs that relates
to the child support process; and

4. Forward to the CSEP a copy of the child support court doc-
uments.

(c)[&] If a child with special needs is adopted in accordance
with 922 KAR 1:100 and reenters the custody of the cabinet, the
cabinet shall:

1.[a;] Determine that good cause exists in accordance with
Section 2(3) of this administrative regulation; or

2.[b] Establish a child support obligation if:[pursuant-te-—sub-

a. A child with special needs adopted in accordance with 922
KAR 1:100 has reentered the custody of the cabinet due to the
child’s maltreatment or abandonment; and

b. The commissioner or designee recommends the establish-
ment of child support.

(3) Medicaid only.

(a) If a Medicaid-only referral is made, the CSEP shall obtain
the following information, if available:

1. Medicaid case number;

2. Name of the noncustodial parent or obligor;

3. Social Security number of the noncustodial parent or obligor;

4. Name and Social Security number of the child;

5. Home address of the noncustodial parent or obligor; [and]

6. Name and address of the noncustodial parent or obligor's
place of employment; and

7. Whether the noncustodial parent has a health insurance
policy and, if so, the policy name and number and name(s) of the
person(s) covered.

(b) An application for Medicaid shall include an assignment of
rights for medical support, pursuant to 907 KAR 1:011, Section 9,
which shall be completed by using the application form incorpo-
rated by reference in 921 KAR 3:030.

(c) Except for a custodial parent who is pregnant or in her
postpartum period, pursuant to 907 KAR 1:011, a custodial parent
shall cooperate in all phases of medical support activity.

(d) A Medicaid-only recipient desiring full child support ser-
vices, in addition to the medical support services, shall complete
and submit to the CSEP the CS-140, Assignment of Rights and

TO T A~AOTO

- 2077 -



VOLUME 36, NUMBER 9 - MARCH 1, 2010

Authorization to Collect Support.

(4) Nonpublic Assistance.

(&) In accordance with KRS 205.721, the CSEP shall make
child support services available to any individual who:

1. Assigns rights for medical support only;

2. Applies for services pursuant to paragraph (c) of this sub-
section; or

3. Has been receiving child support services as a public assis-
tance recipient and is no longer eligible for public assistance.

(b) The CSEP shall notify the family no longer eligible for public
assistance, within five (5) working days, that child support services
shall continue unless the CSEP is notified to the contrary by the
family.

(c) Application Process for a Nonpublic Assistance Individual.

1.[a:] Upon the request of a nonpublic assistance applicant, the
CSEP shall give an application packet to the applicant.

2.[b:] If the request is:

a.[(h] Made in person, the packet shall be provided the same
day; or

b.[¢iH}] Not made in person, the packet shall be sent to the ap-
plicant within five (5) working days of the request.

3.[2:] The application packet shall include the:

a. CS-33, Non-K-TAP Application;

b. CS-168, Application for Direct Deposit; and

c. CS-11, Authorization and Acknowledgement of No Legal
Representation.

4.[3:] In order to receive child support services, the applicant
shall complete and return the:

a. CS-33, Non-K-TAP Application; and

b. CS-11, Authorization and Acknowledgement of No Legal
Representation.

(d) Except for a putative father and location-only case, services
provided to a nonpublic assistance client through the CSEP shall
be those services listed in Section 2 of this administrative regula-
tion.

(e) If a case involves a putative father, services provided shall
be those identified in Section 2(1)(b) and (c) of this administrative
regulation.

(f) The CSEP shall obtain the following information from a non-
public assistance applicant, if available:

1. Name, date of birth, and social security number of the child;

2. Name of the custodial and noncustodial parent or obligor;

3. Social Security number of the custodial and noncustodial
parent or obligor;

4. Date of birth of the custodial and noncustodial parent or
obligor;

5. Home address or last known address of the custodial and
noncustodial parent or obligor; and

6. Name and address of the custodial and noncustodial par-
ent’s or obligor's employer or last known employer.

Section 2. General Services and Good Cause for All Case
Types. (1) The CSEP shall provide child support services for a
case type described in this administrative regulation in accordance
with 42 U.S.C. 654. The services shall include:

(a) Location of the noncustodial parent or obligor;

(b) Location of the custodial parent for establishment of pater-
nity;

(c) Establishment of paternity based upon the receipt of either:

1. A court order; or

2. An affidavit from the Office of Vital Statistics that a signed,
notarized voluntary acknowledgement of paternity has been regis-
tered,;

(d) Establishment of a child support or medical support obliga-
tion by:

1. Petitioning the court or administrative authority to establish
child support pursuant to the Kentucky Child Support Guidelines;
and

2. Petitioning the court or administrative authority to include
private health insurance pursuant to 45 C.F.R. 303.31(b)(1) in new
or modified court or administrative orders for support; or

3. Petitioning the court or administrative authority to include
cash medical support in new or modified orders until such time as
health insurance that is accessible and reasonable in cost, as de-

fined in KRS 403.211(8)(a) and (b), becomes available;

(e) Enforcement of a:

1. Child support or medical support obligation; and

2. Spousal support obligation if the:

a. Client is the spouse or ex-spouse;

b. Child lives with the spouse or ex-spouse; and

c. Cabinet is collecting support on behalf of the child;

(f) Review and modification of an assigned support obligation
in accordance with 921 KAR 1:400;

(g) Collection and disbursement of current and past-due sup-
port payments resulting from an assigned support obligation, less
an annual twenty-five (25) dollar fee assessed against a custodial
parent who has never received assistance, as defined in 42 U.S.C.
654(6)(b)(ii), during each Federal fiscal year in which $500 has
been disbursed for the case; and

(h) Submit application to health plan administrator to enroll the
child if the parent ordered to provide health insurance coverage is
enrolled through the insurer and has failed to enroll the child.[Fera

(2) The CSEP shall open a case and determine needed action
and services within twenty (20) calendar days of receipt of a:

(a) referral from the public assistance agency;

(b) Foster care referral; or

(c) nonpublic assistance application in accordance with Section
1(4)(c) of this administrative regulation.

(3) Good cause.

(a)l1. If an applicant or client states that good cause for nonco-
operation exists, the applicant or client shall have the opportunity
to establish a claim pursuant to 921 KAR 2:006.

2. Evidence for determination of good cause shall be pursuant
to 921 KAR 2:006.

3. For a foster care child, good cause for nonenforcement of
child support shall be determined to exist if evidence and criteria
are met pursuant to 921 KAR 2:006 or 922 KAR 1:530.

(b) If the CSEP has reason to believe an allegation of child
maltreatment or domestic violence pursuant to KRS 205.730(1),
the CSEP shall not attempt location, establishment, modification,
or enforcement of an assigned support obligation.

Section 3. Parent Locator Service and Associated Fee for Ser-
vice. (1) Unless the cabinet has reason to believe an allegation of
child maltreatment or domestic violence pursuant to KRS
205.730(1) or 921 KAR 2:006, Section 24, location shall be at-
tempted for a:

(a) Public assistance case referred to the CSEP; or

(b) Nonpublic assistance case for which child support services
are being provided.

(2) The CSEP shall attempt to locate a noncustodial parent or
obligor and the noncustodial parent's or obligor's employer,
sources of income, assets, property, and debt, if necessary, for a
public assistance case or nonpublic assistance case assigned to
the CSEP pursuant to KRS 205.712 and 205.730(5) 45 C.F.R.
303.69 or 303.70.

(3) In accordance with KRS 205.730(4), location services shall
be provided in a parental kidnapping case.

(4) The CSEP shall provide location services to a putative
father in accordance with KRS 205.730(2) and (4).

Section 4. Interstate Process for Child Support Enforcement
Services. In accordance with KRS 205.712, 407.5101-407.5902,
and 45 C.F.R. 303.7[303-70], the CSEP shall:

(1) Extend to an interstate child support case the same ser-
vices available to an intrastate case; and

(2) Provide an agency in a responding state with sufficient and
accurate information and documentation on the appropriate inter-
state transmittal forms, the:

(a) CS-98, General Testimony;

(b) CS-99, Affidavit in Support of Establishing Paternity; and

(c) CS-100, Uniform Support Petition.

Section 5. Public Awareness. The effort, pursuant to KRS
205.712(2)(9), to publicize the availability of the CSEP's services

- 2078 -



VOLUME 36, NUMBER 9 - MARCH 1, 2010

and encourage their use may include:
(1) Public service announcements;
(2) Posters;
(3) Press releases;
(4) Videos;
(5) Annual reports;
(6) Newsletters;
(7) Mail inserts;
(8) Pamphlets; [and]
(9) Letters; and

(10) Internet.

Section 6. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

(a) "CS-11, Authorization and Acknowledgement of No Legal
Representation”, edition 4/10[/09];

(b) "CS-33, Non-KTAP Application”, edition 4/10[4/09];

(c) "CS-98, General Testimony", edition 1/09;

(d) "CS-99, Affidavit in Support of Establishing Paternity", edi-
tion 1/09;

(e) "CS-100, Uniform Support Petition", edition 1/09;

(f) "CS-140, Assignment of Rights and Authorization to Collect
Support", edition 4/10[3/69]; and

(g) "CS-168, Application for Direct Deposit", edition 1/09.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Department for Income Sup-
port, Child Support Enforcement, 730 Schenkel Lane, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

STEVEN P. VENO, Deputy Commissioner
JANIE MILLER, Secretary

APPROVED BY AGENCY: December 11, 2009

FILED WITH LRC: December 14, 2009 at noon

CONTACT PERSON: Jill Brown, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort, Kentucky 40601, phone (502)
564-7905, fax (502) 564-7573.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Family Support
(As Amended at ARRS, February 8, 2010)

921 KAR 2:055. Hearings and appeals.

RELATES TO: KRS Chapter 13B, 45.237, 205.211, 205.231,
205.237,30 U.S.C. 901-944, 38 U.S.C. 1101-1163, 1501-1525, 42
U.S.C. 401-434, 1381-1383f, 8621-8630, 45 U.S.C. 231-231v

STATUTORY AUTHORITY: KRS 13B.170, 194A.010(2),
194A.050(1), 205.231(5), 42 U.S.C. 601 -619

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.010(2) requires the Cabinet for Health and Family Services
to administer income-supplement programs that protect, develop,
preserve, and maintain families and children in the Common-
wealth. KRS 194A.050(1) requires the secretary to promulgate,
administer, and enforce those administrative regulations necessary
to implement programs mandated by federal law or to qualify for
the receipt of federal funds and necessary to cooperate with other
state and federal agencies for the proper administration of the
cabinet and its programs. 42 U.S.C. 601 to 619 requires states
receiving Temporary Assistance for Needy Families (TANF) grants
to provide a grievance procedure for TANF participants and outline
this procedure in the TANF state plan. KRS Chapter 13B estab-
lishes the hearing process to be followed in the Commonwealth,
and KRS 205.231(5) requires[allows] the cabinet to promulgate
administrative regulations for the hearing process. This administra-
tive regulation establishes the requirements to be followed in con-
ducting a hearing related to the Kentucky Transitional Assistance
Program (K-TAP), the Low-Income Home Energy Assistance Pro-
gram (LIHEAP), or the State Supplementation Program (SSP).

Section 1. Hearing Information. (1) A participant shall be
informed of:
(a) The right to a hearing:

(b) The procedures for requesting a hearing, as defined in
Section 3 of this administrative regulation; and

(c) Who may represent the participant in a hearing as de-
fined in Section 2 of this administrative regulation.

(2) When _the participant files an application, the cabinet
shall inform the participant of the right to hearing both orally
and in writing.

(3) When _an action is taken which affects the benefits of
the participant, the cabinet shall inform the participant of the
right to hearing in writing. A participant shall be informed of:

(1) The right to a hearing:

(a) Orally, at the time of application; and

(b) In writing:

1. At the time of application; and

2. When an action is taken which affects the benefits of the
participant;

(2) The procedures for requesting a hearing, as defined in
Section 3 of this administrative regulation; and

(3) Who may represent the participant in a hearing as defined
in Section 2 of this administrative regulation.

Section 2. Request for a Hearing. (1) An individual shall re-
quest a hearing by:

(a) Completing and submitting a PAFS-78, [“]Request for Hear-
ing, Appeal, or Withdrawal[-];

(b) Submitting a written request; or

(c) Making an oral request.

(2) The hearing request may be:

(a) Submitted to the local department for community based
services office; or

(b) Sent to the Cabinet for Health and Family Services, Divi-
sion of Administrative Hearings, Families and Children Administra-
tive Hearings Branch, 275 East Main, Frankfort, Kentucky 40621.

(3) The reason for the hearing shall be included in the hearing
request.

Section 3. Timeframe for Hearing Request. (1) A written or oral
request for a hearing shall be considered timely if received by the
cabinet within:

(a) Forty (40) days of the date of the advance notice of adverse
action;

(b) Thirty (30) days of the notice of:

1. Denial of an application; or

2. Decrease or discontinuance of an active case; or

(c) The time period the action is pending if the hearing issue is
a delay in action.

(2) If a hearing officer determines an appellant meets good
cause criteria in accordance with subsection (3)[3] of this section,
the appellant may be granted up to an additional thirty (30) days to
submit a hearing request.

(3) An appellant may be granted good cause by the cabinet:

(a) For:

1. A delay in requesting a hearing;

2. A delay in requesting a continuation of benefits;

3. Failure to appear for a hearing; or

4. Postponement of a scheduled hearing; and

(b) If the appellant:

1. Was away from home during the entire filing period;

2. Is unable to read or to comprehend the right to request a
hearing on an adverse action notice;

3. Moved, resulting in delay in receiving or failure to receive the
adverse action notice;

4. Had a[©¥f][A] household member who was seriously ill[had
a-serious-iliness]; or

5. Was not at fault for the delay of the request, as determined
by the hearing officer.

Section 4. Continuation of Assistance Program Benefits. (1)
If[When] a hearing is requested, benefits shall remain inactive or
reduced pending the issuance of a final order unless the appellant
requests a continuation of benefits.

(2) Benefits shall be reinstated to the benefit level that was
received prior to the adverse action being taken if the request for a
continuation of benefits is received within:
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(a) Ten (10) days of the date on the notice of adverse action;
or

(b) Twenty (20) days of the date on the notice of adverse ac-
tion or notice if the reason for delay meets the good cause criteria
contained in Section 3(3)[4(3)] of this administrative regulation.

(3) If the program benefit has been reduced or discontinued as
a result of a change in law, administrative regulation, or policy of
the cabinet, subsection (2) of this section shall not apply.

(4) If the action taken by the agency is upheld, continued, or
reinstated benefits shall be:

(a) Considered overpayments as defined in KRS 205.211; and

(b) Collected in accordance with KRS 45.237.

Section 5. Hearing Notification. (1) The Division of Administra-
tive Hearings, Families and Children Administrative Hearings
Branch shall acknowledge a hearing request.

(2) In accordance with KRS 13B.050, the notice of the hearing
shall contain information regarding the:

(a) Hearing process, including the right to case record review
prior to the hearing;

(b) Right to representation;

(c) Availability of free representation by legal aid or assistance
from other organizations within the community; and

(d) Time and location of the hearing.

Section 6. Withdrawal or Abandonment of Request. (1) The
appellant may withdraw a hearing request prior to the:

(a) Hearing; or

(b) Final order being issued if the hearing has already been
conducted.

(2) The cabinet shall consider a hearing request abandoned if
the appellant or authorized representative fails to:

(a) Appear for the scheduled hearing without notifying the cab-
inet prior to the hearing; and

(b) Establish good cause for failure to appear, in accordance
with the criteria specified in Section 3(3)[4(3)] of this administrative
regulation, within ten (10) days of the scheduled hearing date.

Section 7. Appellant’s Hearing Rights. (1) In addition to the
rights described in Section 6[(2)] of this administrative regulation,
the appellant shall have the right to submit additional information in
support of the claim.

(2) The appellant shall have the right to a medical assessment
at the expense of the cabinet by a person not associated with the
original action if the hearing:

(a) Involves medical issues; and

(b) The hearing officer considers it necessary.

(3) If a request for a medical assessment at cabinet expense is
received and denied by the hearing officer, the denial shall;

(a) Be in writing; and

(b) Specify the reason for the denial.

Section 8. Postponement of a Hearing. (1) An appellant shall
be entitled to a postponement of a hearing if the:

(a) Request for the postponement is made prior to the hearing;
and

(b) Need for the delay is due to an essential reason beyond the
control of the appellant in accordance with good cause criteria
contained in Section 3(3)[43)] of this administrative regulation.

(2) The hearing officer shall decide if a hearing is postponed.

(3) The postponement of a hearing shall not exceed thirty (30)
days from the date of the request for postponement.

Section 9. Conduct of a Hearing. (1) A hearing shall be:

(a) Scheduled by the hearing officer; and

(b) Conducted in accordance with KRS 13B.080 and 13B.090.

(2) A hearing officer shall make an effort to conduct a hearing
at a location within the state that is convenient for the appellant
and other parties involved.

(3) To secure all pertinent information on the issue, the hearing
officer may:

(a) Examine each party or witness who appears; and

(b) If necessary, collect additional evidence from a party.

(4) Parties to a telephonic hearing shall:

(a) Submit all available documentary evidence to be used dur-
ing the hearing to the hearing officer and the opposing party prior
to the hearing being convened; and

(b) Within the timeframe specified by the hearing officer, mail
the hearing officer and opposing party any documents or written
materials that:

1. Are introduced as evidence into the hearing record; and

2. Have not been supplied to the opposing party prior to the
hearing.

(5) If evidence addressed in subsection (4) of this section is not
provided to the hearing officer and the opposing party, the evi-
dence may be excluded from the hearing record.

Section 10. Recommended Order. (1) After the hearing has
concluded, the hearing officer shall draft a recommended order
which:

(a) Summarizes the facts of the case;

(b) Specifies the:

1. Reasons for the recommended order; and

2. Address to which a party in the hearing may send an excep-
tion to the recommended order; and

(c) Identifies the:

1. Findings of fact;

2. Conclusions of law;

3. Supporting evidence; and

4. Applicable state and federal regulations.

(2) A copy of the recommended order shall be sent to the:

(a) Appellant or representative; and

(b) Local Department for Community Based Services office.

Section 11. Written Exceptions and Rebuttals. (1) If a party to a
hearing disagrees with the recommended order, the party may file
a written exception with the Commissioner of the Department for
Community Based Services or designee.

(2) A written exceptions or rebuttal shall:

(a) Be filed within fifteen (15) days of the date the recommend-
ed order was mailed,;

(b) Be based on facts and evidence presented at the hearing;

(c) Not refer to evidence that was not introduced at the hear-
ing; and

(d) Be sent to each other party involved in the hearing.

Section 12. Final Order. Unless the issue is remanded to the
hearing officer for further action, the commissioner or designee
shall issue a final order within forty-five (45) days of receipt of the
recommended order.

Section 13. Appeal of the Final Order. (1) A participant or au-
thorized representative may appeal a final order by filing an appeal
to an appeal board appointed in accordance with KRS 205.231(3).

(2) A request for appeal of a final order shall be submitted
either orally or in writing to the:

(a) Local Department for community Based Services of-
fice; or

(b) Appeal board.[{ay-—Oralhy:-orf

(b} To the:
: ]

(3) The date a request is received by the cabinet is considered
the date the request is filed.

(4) An appeal request shall be considered timely if the request
is received within:

(a) Twenty (20) days of the date the final order was mailed; or

(b) Thirty (30) days of the date the final order was mailed if
good cause, in accordance Section 3(3)[4(3)] of this administrative
regulation, is met.

Section 14. Appellant’s Rights Prior to Appeal Board Consider-
ation. (1) An appeal to the appeal board shall be acknowledged in
writing to the appellant and authorized representative.

(2) The acknowledgment shall:

(a) Advise the appellant that:

1. A brief may be filed; or
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2. New _evidence or_exhibits may be submitted in accord-
ance with Sectlon 15(1)(b) of this admlmstratlve requlanon
and| ‘ y

(b) State the tentative date on which the board shall consider
the appeal.

Section 15. Appeal Board Review. (1) The appeal board shall
consider:

(a) The records of the hearing; and

(b) New evidence or exhibits introduced before the appeal
board in accordance with subsection (2), (3), or (4) of this section.

(2) The appeal board shall provide an appellant opportuni-
ty to submit new evidence or exhibits available since the hear-
ing.

(3) If an appeal is being considered on the record, the par-
ties may:

(a) Submit written arguments; and

(b) Be permitted to present oral arguments if a party pro-
vides justification to the board that the party cannot present
new evidence or_exhibits available since the hearing in writ-
ing. Telecommunications may be utilized for the presentation
of oral arguments.

(4) New evidence or_exhibits shall be accepted by the
board after a party to the hearing has been given seven (7)
days' notice of the opportunity to:

(a) Object to the introduction of new evidence or exhibits;
or

(b) Rebut or refute any new evidence or exhibits.[H-anr-ap-

: o . 1

Section 16. The Appeal Board Decision. (1) The decision of the
appeal board shall be in accordance with KRS 205.231.

(2) The appeal board shall be allowed to reverse the decision
in subsection (1) of this section if the following criteria are met:

(a) The correct determination of eligibility based on incapacity
or disability is the only issue being considered in the appeal board
decision; and

(b) Within twenty (20) days of the appeal board decision, the
appellant, or household member whose incapacity or disability is
the issue of the hearing, receives and provides to the appeal board
an award letter for benefits based on disability including:

1. Supplemental Security Income pursuant to 42 U.S.C. 1381-
1383f;[security-income;]

2. Retirement, Survivors, and Disability Insurance, pursuant to
42 U.S.C. 401-434;[disability-insurance;]

3. Federal Black Lung Benefits pursuant to 30 U.S.C. 901-
944] ];

4. Railroad Retirement Benefits pursuant to 45 U.S.C. 231-
231v[retirement-benefits]; or

5. Veterans Administration Benefits based on 100 percent
disability pursuant to 38 U.S.C. 1101-1163 or 1501-1525.

Section 17. Payments of Assistance. (1) Payments of assis-
tance shall be made within ten (10) days of the receipt of a final
order or a decision of the appeal board and shall include:

(a) The month of application; or

(b) If it is established that the appellant was eligible during the
entire period in which assistance was withheld, a month in which
incorrect action of the cabinet adversely affected the appellant.

(2) For reversals involving reduction of benefits, action shall be
taken to restore benefits within ten (10) days of the receipt of a
final order or a decision of the appeal board.

Section 18. Limitation of Fees. (1) The cabinet shall not be
responsible for payment of attorney fees.

(2) Pursuant to KRS 205.237, an attorney representing an
appellant shall not charge more than the following amounts for his
services:

(a) Seventy-five (75) dollars for preparation and appearance at
a hearing before a hearing officer;

(b) Seventy-five (75) dollars for preparation and presentation,
including any briefs, of appeals to the appeal board;

(c) $175 for preparation and presentation, including pleadings
and appearance in court, of appeals to the circuit court; or

(d) $300 for preparatory work, briefs, and other materials relat-
ed to an appeal to the Court of Appeals.

(3) The cabinet shall approve the amount of a fee, if the:

(a) Appellant and legal counsel agree to the fee; and

(b) Fee is within the maximums specified in subsection (2) of
this section.

(4) Collection of an attorney fee shall:

(a) Be the responsibility of the counsel or agent; and

(b) Not be deducted from the benefits provided to an appellant.

Section 19. Incorporated by Reference. (1) The form, "PAFS-
78, Request for Hearing, Appeal, or Withdrawal, edition
4/10[6/06]", is incorporated by reference.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Department for Community
Based Services, 275 East Main Street, Frankfort, Kentucky 40621,
Monday through Friday, 8 a.m. to 4:30 p.m.

PATRICIA WILSON, Commissioner
JANIE MILLER, Secretary

APPROVED BY AGENCY: December 11, 2009

FILED WITH LRC: December 14, 2009 at hoon

CONTACT PERSON: Jill Brown, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort, Kentucky 40601, phone (502)
564-7905, fax (502) 564-7573.
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ADMINISTRATIVE REGULATIONS AMENDED AFTER PUBLIC HEARING
OR RECEIPT OF WRITTEN COMMENTS

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
Office of Property Valuation
(Amended After Comments)

103 KAR 5:180. Procedures for Sale of Certificates of De-
linquency by County Clerks.

RELATES TO: KRS 134.128

STATUTORY AUTHORITY: KRS 134.128(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
134.128(2) requires the Department of Revenue to promulgate
administrative regulations to establish a process for the purchase
and sale of certificates of delinquency to third parties. In compli-
ance with this subsection, this new administrative regulation estab-
lishes a statewide schedule for the sale of certificates, prohibits
payment of certificates by a third party prior to the sales, prohibits
payment of certificates known to be involved in litigation or for
which a payment agreement has been agreed to, establishes a
process for determining the order in which third-parties select cer-
tificates for purchase, requires prior registration with the county
clerk, requires review of the qualifications of the registered pur-
chasers by the county clerk or the Department of Revenue, estab-
lishes deposit requirements for purchaser, establishes a registra-
tion fee for purchasers, and establishes payment methods and
requirements.

Section 1. Definitions. (1) "Clerks fees" means any fee required
to be collected by a County Clerk for the filing, recording, release,
processing, or other handling of a certificate of delinquency or a
lien created by a certificate of delinquency.

(2) "Control" means:

(a) Ownership of, or the power to vote, directly or indirectly,
twenty-five (25) percent or more of a class of voting securities or
voting interests of a registrant or applicant, or a person in control of
a registrant or applicant;

(b) The power to elect a majority of executive officers, manag-
ers, directors, trustees, or other persons exercising managerial
authority of a registrant or applicant;

(c) The power to exercise influence, directly or indirectly, over
the management or policies of a registrant or applicant;

(d) Holding the position of an officer, director, general partner,
or managing member of the registrant or the applicant or in a posi-
tion of similar status or performing similar duties and functions of
the registrant or the applicant; or

(e) Being entitled to receive twenty-five (25) percent or more of
the profits from the registrant or applicant.

(3) "Current certificate of delinquency" means a certificate of
delinquency which relates to the most recent tax year and which
has not been offered in a prior year's county clerk's sale.

(4) "Department" means the Kentucky Department of Revenue.

(5) "Person" means any individual, corporation, business trust,
estate, trust partnership, limited liability company, association,
organization, joint venture, government and any subdivision, agen-
cy or instrumentality thereof, or any other legal or commercial enti-
ty.

(6) "Priority Certificate of Delinquency" means a current certifi-
cate of delinquency which relates to a property on which a potential
purchaser already owns a prior year certificate of delinquency.

(7) "Protected Certificate of Delinquency" means a certificate of
delinquency which is:

(a) Currently involved in litigation;

(b) Part of an ongoing bankruptcy proceeding of which the
County Clerk has received actual notice; or

(c) The subject of an agreed payment plan in good standing.

(8) "Related entities" and "related interests" means a relation-
ship between two persons in which a person:

(a) Can exercise control or significant influence over another
person;

(b) Is related by blood, adoption, or marriage to another per-

son;
(c) Controls or is controlled by another person; or
(d) Is an agent or affiliate of another person.
(9) "Sale" means the annual [butk] sale by the county clerk of
certificates of delinquency to third party purchasers.

Section 2. Establishing Sale Date. (1) The Department of Rev-
enue shall develop a preliminary statewide schedule for certificate
of delinquency sales and shall notify each county clerk on or before
May 1 of each year of the proposed date of the county's sale. A
county clerk may, within five (5) business days of notification of the
preliminary schedule, make a written request to the department to
change the proposed sale date for his or her county. Date changes
shall be made solely in the discretion of the department. Any ad-
justments shall be made after consultation with the county clerk
and shall be completed on or before May 15 of the/that same year.
The department shall publish the final sale schedule as soon as
practicable after May 15 of each year.

(2) The county clerk shall notify the county attorney of the sale
date as soon as practicable after May 15 of each year. No earlier
than fifteen (15) days before and no later than ten (10) days prior
to the sale date the county attorney shall provide the county clerk a
list of all protected certificates of delinquency. No certificate of
delinquency included on the protected list shall be sold at the coun-
ty clerk's sale.

(3) Except as provided in KRS 134.127, the county clerk shall
not assign any current certificate of delinquency prior to the sale.

Section 3. Purchaser’s Registration with the County Clerk. (1)
A third party purchaser shall register with the county clerk prior to
participating in the county’s sale. A new registration shall be re-
quired for each year’s sale.

(2) [Fhe-county-clerkshall-establish-a-registration-deadline—at
least-ten-{(10)-but-ne-more-than-twenty-one-{21)-days-priorto-the

£3)] A third party purchaser's registration shall include:

(a) The purchaser's name, physical address, mailing address
and phone number;

(b) The purchaser's DOR registration number as required by
103 KAR 5:190; and

(c) A list of the priority certificates of delinquency the purchaser
intends to purchase. This list shall be clearly marked and shall
include the total amount due for all priority certificates of delin-
guency listed and the following information for each priority certifi-
cate of delinquency listed:

1. The current year's tax bill number;

2. The taxpayer name;

3. The amount due on the current certificate of delinquency;

4. The prior year certificate of delinquency's tax bill number;

5. The prior year certificate of delinquency's tax year;

6. The book and page numbers where the prior year certificate
of delinquency is filed, if applicable;

7. The account or parcel identification number if the county
uses such a number to identify specific properties; and

8. If requested by the county clerk, a copy of the prior year
certificate of delinquency.

(d) A list of the current certificates of delinquency the purchas-
er intends to purchase. This list shall be clearly marked and shall
include the total amount due for all certificates of delinquency listed
and the following information for each certificate of delinquency
listed,

1. The taxpayer name;

2. The amount due on the certificate of delinquency;

3. Lists shall be provided in the format and order required by
the county clerk.

(e) the following sworn statement, "I hereby certify that | am not
participating in this sale in conjunction with any related person or
related entity to obtain any advantage over other potential pur-
chasers at the sale."
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(f) the deposit required by the clerk pursuant to Section 4 of
this administrative regulation; and

(g) Payment of the registration fee of five (5) dollars for each
certificate of delinquency included on the purchaser's list of priority
certificates of delinquency and ten (10) dollars for each certificate
of delinquency included on the purchaser's list of current certifi-
cates of delinquency. The total registration fee shall not exceed
$250.

(3) The deposit required by Section 4 of this administrative
regulation shall be submitted to the County Clerk no later than
five (5) days prior to the sale. The list of current certificates of

amount.

Section 5. Payment. (1) Payment of any outstanding balance,
after application of all deposits, shall be made at a time determined
by the county clerk, but no later than ten (10) business days after
the sale. The total amount due shall include all clerk’s fees for all
certificates of delinquency purchased at the sale.

(2) Payment shall be made in a form acceptable to the county
clerk. The county clerk shall include a list of the acceptable forms
of payment in all advertisements for the sale. The County Clerk
may accept cash, but shall not require payments to be made

delinquency required by subsection (2)(d) of this section shall

in cash.

be submitted to the County Clerk no later than ten (10) days
prior to the sale. The remainder of the registration shall be
submitted to the County Clerk no later than fifteen (15) days
prior to the sale. The County Clerk shall include these dead-
lines in all advertisements required by KRS 134.128(5).

(4) Prior to the sale, the county clerk shall:

(a) Review each registration and confirm that each registrant
has complied with KRS 134.129 and that no related entities or
related interests are participating or attempting to participate in the
sale in a manner designed to subvert the fairness of the sale or to
deprive other participants from an equitable opportunity to pur-
chase certificates of delinquency at the sale. If the clerk determines
that a purchaser has violated or has attempted to violate this sec-
tion, the clerk shall notify the county attorney and the Department
of Revenue of the violation or attempted violation;

(b) Review all the lists of priority certificates of delinquency for
purchase submitted by purchasers to verify that the registrant has
a priority right to purchase the listed certificates of delinquency;
[and]

(c) Review the submitted priority purchase lists to identify mul-
tiple purchasers interested in the certificates of delinquency on the
same property and, based upon the information submitted, deter-
mine the registrant that holds the prior year claim for the most re-
cent tax year; and

(d) No later than forty-eight (48) hours prior to the sale,
make available to each third party purchaser registered for the
sale, copies of all lists of priority certificates submitted pursu-
ant to subsection (2)(c) of this section.

Section 4. Deposit Requirement. (1) A purchaser shall deposit
funds with the County Clerk at the time of registration in the follow-
ing amounts:

(a) 100% of the value of each certificate of delinquency includ-
ed on the purchaser’s list of priority certificates of delinquency;

(b) All clerk’'s fees associated with each certificate of delin-
quency included on the purchaser’s list of priority certificates of
delinquency;

(c) An amount determined by the county clerk, not to exceed
twenty-five (25) percent of the value of each certificate of delin-
quency included on the purchaser’s list of current certificates of
delinquency. A purchaser shall not be required to pay an additional
deposit if the certificate of delinquency is included on both lists,
and if both lists clearly indicate that the certificate is included on
both lists. A purchaser may deposit more than the minimum
amount required by the county clerk.

(2) The county clerk may apply the deposit to payment of any
certificate of delinquency purchased at the sale.

(3) The county clerk shall refund any unused portion of the
deposit to the purchaser no later than ten (10) business days|[as
soon-as-practicable] after the completion of the sale.

(4) Payment of the deposit shall be made in a form acceptable
to the county clerk. The County Clerk may accept cash, but
shall not require deposits to be made in cash.

(5) The deposit shall be calculated based upon the value
of the certificates of delinquency included on the third party
purchaser’s lists on the date of the completion of the transfer
of the tax bills from the Sheriff to the County Clerk pursuant to
KRS 134.122.

(6) If the County Clerk determines that a third party pur-
chaser has submitted a inadequate deposit, the County Clerk
shall allow the third party purchaser a reasonable opportunity
to submit additional funds to reach the correct deposit

(3) If full payment is not made for the certificates of delinquen-
cy at the time designated by the county clerk, the county clerk shall
not assign any certificate of delinquency for which full payment has
not been received and such certificates of delinquency shall be
available for payment pursuant to KRS 134.127(1)(b). The county
clerk shall have discretion as to how to allocate partial payments. if
the purchaser's failure to make payment results in additional cost
or expense to the county clerk, the clerk may forfeit the purchaser's
deposit to cover those additional costs and expenses.

Section 6. Conduct of the Sale. (1) The county clerk may sell
the requested priority certificates of delinquency to the purchasers
who submitted a list prior to the sale at the beginning of the sale, or
as soon as practicable after the sale. The purchaser holding a
certificate of delinquency from the most recent tax year shall have
priority. If a purchaser holding a certificate of delinquency from the
most recent tax year declines to purchase the priority certificate of
delinquency, the purchaser holding a prior certificate of delinquen-
cy from the next most recent year shall be allowed to purchase the
certificate of delinquency if included on their list of priority certifi-
cates of delinquency.

(2) The remaining certificates of delinquency at the time of the
sale shall be sold as_set forth in subsection (3) of this sec-
tion[indets]. The order of selection of lots by registered purchasers
shall be determined by a random drawing on the day of the sale.
The purchaser who draws the lowest number during the random
drawing shall have the first turn to choose a lot for purchase.
Thereafter, purchasers shall select lots to purchase in order based
on the random drawing from lowest to highest. Purchasers who are
not present for the random drawing shall be placed at the bottom of
the selection list behind the purchasers who were present for the
random drawing.

(3) The remaining certificates of delinquency at the time of
sale shall be sold in lot sizes as follows:

(a) In counties with 500 or fewer certificates of delinquency to
be sold, the certificates of delinquency may be sold in lots of up to
five (5);

(b) In counties with more than 500 and less than 1,000 certifi-
cates of delinquency to be sold, the certificates of delinquency may
be sold in lots of up to ten (10);

(c) In counties with at least 1,000 and not more than 2,500
certificates of delinquency to be sold, the certificates of delinquen-
cy may be sold in lots of up to twenty-five (25);

(d) In counties with at least 2,500 and not more than 7,500
certificates of delinquency to be sold, the certificates of delinquen-
cy may be sold in lots of up to fifty (50);

(e) In counties with more than 7,500 certificates of delinquency
to be sold, the certificates of delinquency may be sold in lots of no
more than fifty (50) for the first four (4) rounds, and, for all subse-
guent rounds, may be sold in lots not to exceed two (2) percent of
the total number of current certificates of delinquency included in
the pool for the sale;

(f) Notwithstanding the lot sizes established by paragraphs (a)
through (e) of this subsection, if, for any round of a sale, there are
more certificates of delinquency to be sold than purchasers partici-
pating in the sale, the lot size used for that round shall not create
fewer lots than the number of purchasers participating.

(5) The county clerk may set a reasonable time limit for pur-
chasers to make their selections.

(6) A purchaser may withdraw from the sale at any time prior to
completion of the sale. If a purchaser withdraws from the sale, he
or she may not make any further purchases in any later round of
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the sale. No other purchaser may take the place of the withdrawing
purchaser.

(7) A purchaser may purchase less than a full lot of certificates
of delinquency. If a purchaser purchases less than a full lot in
three (3) consecutive rounds, the purchaser may[sha#] be con-
sidered to have withdrawn from the sale after the partial lot pur-
chase.

(8) The county clerk shall apply the purchaser’s deposit to the
total amount due for the certificates of delinquency purchased. The
purchaser shall pay any additional funds required on or before the
payment deadline established by the county clerk pursuant to Sec-
tion 4 of this administrative regulation. The total amount due shall
include all clerk’s fees for all certificates of delinquency purchased
at the sale. Any amount of deposit remaining after the sale shall be
refunded to the purchaser.

(9) Purchasers shall only purchase those certificates of delin-
quency listed on the registration required by Section 3 of this ad-
ministrative regulation.

(10) Any questions or controversies relating to the sale shall be
addressed by the county clerk.

Section 7. Department of Revenue Oversight. (1) The Com-
missioner of the Department of Revenue or his or her duly ap-
pointed representative shall have access to all sales and shall be
permitted to review or audit any and all records relating to the sale
of certificates of delinquency.

THOMAS B. MILLER, Commissioner

APPROVED BY AGENCY: February 11, 2010

FILED WITH LRC: February 11, 2010 at 1 p.m.

CONTACT PERSON: DeVon Hankins, Policy Advisor, Office of
General Counsel, Finance and Administration Cabinet, 392 Capitol
Annex, Frankfort, Kentucky 40601, phone (502) 564-6660, fax
(502) 564-9875.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: DeVon Hankins, Policy Advisor

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation establishes the requirements and procedures for the
bulk sale of Certificates of Delinquency to third party purchasers by
the County Clerks. It set scheduling, registration, deposit and pay-
ment requirements for participants in the sale and sets the proce-
dures to be used during the sale.

(b) The necessity of this administrative regulation: This admin-
istrative regulation is necessary to establish the procedures to be
used by County Clerks for the sale of Certificates of Delinquency.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 134.128(2) requires the Depart-
ment of Revenue to promulgate administrative regulations to es-
tablish procedures for these sales and standards for registration,
deposits, payment, scheduling and conduct of the sales.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation will provide County Clerks the necessary stand-
ards and procedures to conduct these sales.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of: Not applicable.

(a) How the amendment will change this existing administrative
regulation:

(b) The necessity of the amendment to this regulation:

(c) How the amendment conforms to the content of the author-
izing statute:

(d) How the amendment will assist in the effective administra-
tion of the statutes:

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation will affect all 120
County Clerks and all 120 County Attorneys. In addition, it will
affect all off the third-party purchasers who purchase Certificates of
Delinquency.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-

tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to comply with this administrative regula-
tion or amendment: These sales are currently conducted by sher-
riffs. HB 262 shifted the duty to conduct these sales to the County
Clerks. This administrative regulation sets the specific procedures
and standards for the clerks to implement as required by KRS
134.128(2). KRS 124.128 (2) requires County Attorneys to provide
information regarding “"protected" Certificates of Delinquency to
County Clerks. This administrative regulation sets the deadline
before which the County Attorneys must provide this information to
the County Clerks. Finally, this administrative regulations sets the
registration, registration fee, deposit and payment requirements
which apply to participants in these sales.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): County Clerks: unknown. County Attorneys: minimal cost
to identify certificates of delinquency involved in litigation or in
payment agreements. Participants: Registration fee of $250 per
county.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Each will benefit from a fair and
equitable process for sale of certificates designed to insure that all
participants have an equal chance to purchase certificates.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: Minimal

(b) On a continuing basis: Minimal

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Regis-
tration fees set in the administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: A registration
fee of $250 per county.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
administrative regulation establishes an registration fee of $250 per
county.

(9) TIERING: Is tiering applied? Tiering is applied. Holders of
prior certificates of delinquency are give priority to purchase later
certificates on the same property. This is necessary to protect the
holder of the certificates and to prevent the property holder from
having to contact and pay multiple certificate-holders.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department of
Revenue, all County Clerks and all County Attorneys will be im-
pacted by this administrative regulation.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 134.128(2)

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? Specific
dollar amounts cannot be determined for the increase in receipts
that will be generated because of this administrative regulation, but
the registration fees for the sales should generate sufficient reve-
nue to offset the cost of holding the sales.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? Specif-
ic dollar amounts cannot be determined, however, the impact
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should be substantially similar to that experienced in the first year.

(c) How much will it cost to administer this program for the first
year? There will be an additional cost to the County Clerks to hold
these sales, however, it is anticipated that these costs will be offset
by the registration fees to be paid by the participants.

(d) How much will it cost to administer this program for subse-
quent years? There will be an additional cost to the County Clerks
to hold these sales, however, it is anticipated that these costs will
be offset by the registration fees to be paid by the participants.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(Amended After Comments)

501 KAR 16:001. Definitions for 501 KAR Chapter 16.

RELATES TO: KRS 196.030, 196.070, 196.180, 431.213-
431.270

STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.220,
431.240, 431.250

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
Department of Corrections to promulgate administrative regulations
necessary and suitable for the proper administration of the cabinet
or any of its divisions. KRS 431.220 establishes requirements for
the execution of the death penalty. This administrative regulation
establishes the definitions used in 501 KAR Chapter 16.

Section 1. Definitions. (1) "Cabinet" is defined in KRS
196.010(1) and 197.010(1).

(2) "Clergy witness" means the member of clergy designated in
writing by the condemned person to withess the execution pursu-
ant to KRS 431.250.

(3) "Commissioner" means:

(a) Commissioner as defined in KRS 196.010(2); or

(b) The commissioner’s designee.

(4) "Condemned person" is defined in KRS 431.213(1).

(5) "Department" is defined in KRS 196.010(3) and 197.010(3).

(6) "Designated medical professional" means the physi-
cian designated by the department to monitor the clinical ac-
tivities, assessments and examinations involving the con-
demned person during the fourteen (14) days prior to execu-
tion.

(7) "Designated victim’'s family" means the three (3) members
of the victim’s family designated by the Commissioner to witness
the execution pursuant to KRS 431.250.

(8)[€A] "Electrocution" means the method of execution de-
scribed in KRS 431.220(1)(b).

(9) "Electrocution equipment” means the device at the
penitentiary that was specifically manufactured to cause death
by electrocution.

(10) "Execution building" means the dedicated structure at
the Kentucky State Penitentiary containing the execution
chamber.

(11)[€8)] "Execution chamber" means the room or area of the
Kentucky State Penitentiary designated by the Warden to conduct
an execution.

(12)[€9)] "Execution order" means:

(a) A mandate from the Supreme Court of Kentucky; or

(b) An Executive Order for execution signed by the Governor
that:

1. Is entered in the Executive Journal maintained by the Secre-
tary of State; and

2. May be commonly known as a Death Warrant.

(13)[€26)] "Execution team" means the persons appointed by
the Warden to carry out the execution of the condemned person
and may include the IV team if execution is by lethal injection.

(14) "Headgear" means the leather device used to hold the
electrode and sponge to the condemned person’s head.

(15)[{21)] "IV team" means the persons on the execution team
who site and insert intravenous, or IV, lines in the condemned
person.

(16)[{22)] "Lethal injection" means the method of execution

described in KRS 431.220(1)(a).

(A7)[23)] "Media representative[representatives]" means one
(1) of the nine (9) representatives of the news media as identified
in KRS 431.250 and selected in accordance with 501 KAR 16:300.

(18)[¢24)] "Minister of record" means the spiritual advisor des-
ignated by the condemned person in writing to visit him after the
execution order is received.

(19)[(45)] "Penitentiary" means the Kentucky State Peniten-
tiary.

(20) "Personal visitor" means a visitor who is listed on the
condemned person’s visitation list or other visitor who is not
the:

(a) Media;

(b) Minster of record; or

(c) Clergy who is providing religious services to the con-
demned person.

(21) "Security risk"” means as determined in the Warden’s
discretion a potential threat to:

a) The security of:

1. The institution;

2. An inmate;

3. A department employee; or

4. Any other person; or

(b) The order of the institution.

(22) "Special notes" mean specifically designated entries
made in the electronic medical record that contain information
concerning the condemned person from the period of time
stated in 501 KAR 16:310(1)(1).

(23) "Testing device" means the device that was specifi-
cally manufactured to simulate an_execution for purposes of
testing the functioning of the electrocution equipment.

(24)[¢26)] "Victim’s family" means the individuals who are eligi-
ble for designation by the Commissioner to witness the execution
in accordance with KRS 431.250.

(25) "Volunteer" means a death sentenced inmate who
reguests to be executed before he has completed the availa-
ble legal challenges to his conviction or sentence.

(26)[(+A] "Warden" means the Warden of the Kentucky State
Penitentiary or the Warden’s designee.

LADONNA H. THOMPSON, Commissioner

APPROVED BY AGENCY: February 15, 2010

FILED WITH LRC: February 15, 2010 at noon

CONTACT PERSON: Amy V. Barker, Assistant General Coun-
sel, Department of Justice and Public Safety Cabinet, 125 Holmes
Street, Frankfort, Kentucky 40601, phone (502) 564-3279, fax
(502) 564-6686.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the
definitions used in 501 KAR Chapter 16.

(b) The necessity of this administrative regulation: KRS Chap-
ter 431 establishes the execution of death penalties and 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
the Department of Corrections to promulgate administrative regula-
tions for the proper administration of the functions of the cabinet or
any division in the cabinet and the government and discipline of
penitentiaries and official conduct of all officials connected with the
penitentiary. This administrative regulation is necessary for the
Department to establish clear and concise definitions for terms
used in 501 KAR Chapter 16 regarding the procedures for conduct-
ing an execution.

(c) How this administrative regulation conforms to the content
of the authorizing statutes:
This administrative regulation establishes the definition of terms
used in the administrative regulations used to administer legal
executions in this Commonwealth, the promulgation of which is
authorized by KRS 196.035 and 197.020.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes clear and concise definitions of terms
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used by the Department in administrative regulations for the con-
duct of executions in this Commonwealth.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not applicable.

(b) The necessity of the amendment to this administrative
regulation: Not applicable.

(c) How the amendment conforms to the content of the author-
izing statutes: Not applicable.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not applicable.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation establishes proce-
dures that are primarily applicable only to personnel of the De-
partment of Corrections. However, all executions are performed at
the Kentucky State Penitentiary in Eddyville and other individuals
and state and local government agencies are affected. There are
currently thirty-five inmates on Kentucky’s death row who may be
affected by this administrative regulation. There are approximately
600 persons employed by the Department of Corrections who will
be affected. There are approximately 15 witnesses from the news
media, victim’s family, inmate’s family, and sheriff's department of
the county of conviction that will be affected. Additionally, the fol-
lowing agencies and some of their employees will be affected:
Kentucky State Police, Kentucky Department of Fish and Wildlife,
Kentucky National Guard, Kentucky State Medical Examiner, Lyon
County Sheriff's Office, the Kuttawa Fire Department, the Eddyville
Fire Department, the Lyon County Coroner, Office of the Com-
monwealth’s Attorney for Lyon County, and the Lyon County Am-
bulance Service.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Except for the Department of Correc-
tions personnel, none of the entities listed above will have to take
any action to comply with this administrative regulation. Depart-
ment of Corrections employees will be trained to comply with it.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): Again, this administrative regulation is primarily applicable
only to personnel of the Department of Corrections. However, other
individuals and state and local government agencies are affected
by the Execution process. In the event that an execution is carried
out, it is estimated that the cost will be approximately $17,000 for
the Department of Corrections, $2,200 for the Kentucky State Po-
lice, $450 for the Kentucky Department of Fish and Wildlife, $2,000
for the Office of the Kentucky State Medical Examiner, $500 for the
Lyon County Sheriff's Office. The Kuttawa and Eddyville Fire De-
partments will be on standby and this cost is unknown. Additional-
ly, the cost for Kentucky National Guard personnel, the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service is unknown.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This administrative regulation will
assist in placing the Department of Corrections in compliance with
the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, -S.W.3d-, 2009 WL 4117353
(Ky.). Further, it will assist personnel of the Department of Correc-
tions in the administration of their duties during an execution.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: This administrative regulation is promulgated in
compliance with a recent Supreme Court of Kentucky decision.
The execution process has been in effect for many years, so this
process will not be newly implemented. The current cost to conduct
an execution is approximately $17,000.

(b) On a continuing basis: Each execution is estimated to cost
approximately $17,000.

(6) What is the source of funding to be used for the implemen-

tation and enforcement of this administrative regulation: Tax dollars
designated to the Department of Corrections, via the biennial
budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change, if it is an amendment: This regulation
impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is
currently budgeted to the Department of Corrections. No fees are
involved.

State whether or not this administrative regulation establishes any
fees or directly or indirectly increases any fees: No fees are estab-
lished or increased.

(9) TIERING: Is tiering applied? No. Tiering was not appropri-
ate in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regu-
lated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will primarily impact the Kentucky Department of Correc-
tions and Kentucky State Penitentiary. However, the Kentucky
State Police, Kentucky Department of Fish and Wildlife, Kentucky
National Guard, Kentucky State Medical Examiners Office, Lyon
County Sheriff's Office, Lyon County Coroner, Eddyville Fire De-
partment, and Kuttawa Fire Department, Office of the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service will also be impacted during the execution process.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 196.035, 197.020. Further, this administrative
regulation is authorized under the recent Supreme Court of Ken-
tucky decision in Bowling v. Kentucky Department of Corrections, -
S.W.3d-, 2009 WL 4117353 (Ky.).

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government (includ-
ing cities, counties, fire departments, or school districts) for the first
full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The promul-
gation of this administrative regulation will not generate any reve-
nue for the Department of Corrections.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
promulgation of this administrative regulation will not generate any
revenue.

(c) How much will it cost to administer this program for the first
year? No new programs are created. The promulgation of this
administrative regulation relates to the procedures by which the
Kentucky Department of Corrections will conduct executions, but
does not increase costs from what was previously budgeted to the
Department of Corrections. The promulgation of this administrative
regulation should not increase costs. The other entities listed in the
response to Question #2 above should also not see any increase
in costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the cost will be approx-
imately $17,000 for the Department of Corrections, $2,200 for the
Kentucky State Police, $450 for the Kentucky Department of Fish
and Wildlife, $2,000 for the Office of the Kentucky State Medical
Examiner, and $500 for the Lyon County Sheriff's Office. The
Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard per-
sonnel, the Commonwealth’s Attorney for Lyon County, and the
Lyon County Ambulance Service is unknown.

(d) How much will it cost to administer this program for subse-
guent years? No new programs are created. The promulgation of
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this administrative regulation relates to the procedures by which
the Kentucky Department of Corrections will conduct executions,
but does not increase costs from what was previously budgeted to
the Department of Corrections. The other entities listed in the re-
sponse to Question #2 above should also not see any increase in
costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the costs for each entity
involved will be that set out in subparagraph (c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None

Expenditures (+/-): The Kuttawa and Eddyville Fire Depart-
ments, Commonwealth’s Attorney for Lyon County, and Lyon
County Ambulance Service will be on standby and costs are un-
known. An exact cost for Kentucky National Guard personnel is
also unknown.

Other Explanation: None

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(Amended After Comments)

501 KAR 16:290. Preliminary and post execution proce-
dures concerning condemned person.

RELATES TO: KRS 196.030, 196.070, 196.180, 431.213 -
431.270

STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.218,
431.220, 431.224, 431.240, 431.250, 431.260, 431.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
Department of Corrections to promulgate administrative regulations
necessary and suitable for the proper administration of the Cabinet
or any of its divisions. KRS 431.220 establishes requirements for
the execution of the death penalty. This administrative regulation
establishes preliminary and post execution procedures concerning
the condemned person.

Section 1. Initial Steps After Receipt of Execution Order. After
the Warden receives the execution order, the Warden shall:

(1) Read the execution order to the condemned person;

(2) Determine if the condemned person received his death
sentence prior to March 31, 1998; and

(3) Ask the condemned person to designate in writing his
choice of the method of execution pursuant to KRS 431.220(1), if
the condemned person received his death sentence prior to March
31, 1998.

(4) For any designation required to be made in writing in
this_administrative requlation, if the condemned person can-
not see, read, or write sufficiently to complete his designation,
then a staff person at the penitentiary shall:

(a) Ask the condemned person to state his designation;

(b) Write the designation stated by the condemned per-
son;

(c) Read the designation as written to the condemned per-
son; and

(d) Ask the condemned person to make his mark on the
document.

Section 2. Condemned Person’s Designation of Witnesses. (1)
The Warden shall ask the condemned person to designate in writ-
ing his clergy witness and the three (3) other individuals who may
witness the execution pursuant to KRS 431.250.

(2) The condemned person shall comply with subsection (1) of
this section at least ten (10) days before the date scheduled for the
execution. If the timing of the receipt of the execution order does
not allow for ten (10) days, then the condemned person shall com-
ply immediately at the time that the Warden reads the execution
order.

(3) The warden may allow the condemned person addi-

condemned person.

Section 3. Condemned Person’s Designation Concerning
Property, Funeral, and Disposition of Body. (1) The Warden shall
ask the condemned person to designate in writing the person who
may:

(a) Collect the condemned person’s personal property after his
death;

(b) Take charge of the condemned person’s body; and

(c) Make necessary funeral arrangements.

(2) The condemned person shall comply with subsection (1) of
this section at least ten (10) days before the date scheduled for the
execution. If the timing of the receipt of the execution order does
not allow for ten (10) days, then the condemned person shall com-
ply at least forty-eight (48) hours prior to the time scheduled for the
execution.

(3) The warden may allow the condemned person addi-
tional time to comply with subsection (1) of this section or to
change a previous designation, if a request is made by the
condemned person.

(4) If the condemned person fails or refuses to designate a
person to take charge of his body burial shall be in accordance
with KRS 431.270.

Section 4. Visitation Designation. (1) After an execution order
has been issued, the Warden shall ask the condemned person to
designate in writing[:

{b)] his minister of record.

(2) The condemned person shall comply with subsection (1) of
this section at least ten (10) days before the date scheduled for the
execution. If the timing of the receipt of the execution order does
not allow for ten (10) days, then the condemned person shall com-
ply immediately at the time that the Warden reads the execution
order.

(3) The warden may allow the condemned person addi-
tional time to comply with subsection (1) of this section or to
change a previous designation, if a request is made by the
condemned person.

Section 5. Limitations on Condemned Person’s Clothing, State-
issued Items, and Personal Property. Notwithstanding 501 KAR
6:020, CPP 17.1, CPP 14.2, 501 KAR 6:040, KSP 17-01-01, 17-
01-03 and 17-01-04, the Warden may limit the condemned per-
son’s clothing, state-issued items, and personal property to the
following:

(1) One mattress;

(2) Two sheets;

(3) One pillow;

(4) One pillow case;

(5) One pair of scrub-type pants;

(6) One scrub-type shirt;

(7) One pair of underwear;

(8) One pair of socks;

(9) One toothbrush;

(10) One tube of toothpaste;

(11) One bar of soap;

(12) One bath towel; and

(13) One wash cloth.

Section 6. Limitations on Condemned Person’s Clothing,
State-issued Items, and Personal Property for Females.

(1) Notwithstanding 501 KAR 6:020, CPP_17.1, CPP 14.2,
501 KAR 6:040, KSP 17-01-01, 17-01-03 and 17-01-04, the War-
den _may limit the condemned person’s clothing, state-issued
items, and personal property for a female to the items in Sec-
tion 5 of this administrative regulation and the following:

(a) One bra;

(b) Sanitary napkins; and

(c) Tampons.

(2) The bra shall be white and if it contains stays or un-
derwire, they shall be plastic.

tional time to comply with subsection (1) of this section or to
change a previous designation, if a request is made by the

(3) The supply of sanitary napkins and tampons shall be in
a sufficient quantity to allow the individual to maintain an ac-
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ceptable level of personal hygiene.

Section 7. Transfer of Female Condemned Person. (1) If
the condemned person is female, she shall be transferred to
the penitentiary for execution. The date of the transfer shall be
determined by the Warden.

Section 8.[5:] Securing Condemned Person’s Personal Proper-
ty Prior to Execution. (1) The Warden shall inventory and secure
any personal property of the condemned person prior to the execu-
tion.

(2) The Warden shall set the time for the removal of all per-
sonal property.

Section 9.[6:] Post-execution Steps. (1) The return on the
judgment shall be made in accordance with KRS 431.260 within
seven (7) days of the execution.

(2) If the condemned person does not make other arrange-
ments, the Department shall make arrangements for the delivery or
burial of the body pursuant to KRS 431.270.

(3) The penitentiary shall call the person designated by the
condemned person to pick up his personal property within three (3)
days of the execution. If the person cannot be reached by phone,
notice may be mailed to the person.

LADONNA H. THOMPSON, Commissioner

APPROVED BY AGENCY: February 15, 2010

FILED WITH LRC: February 15, 2010 at noon

CONTACT PERSON: Amy V. Barker, Assistant General Coun-
sel, Department of Justice and Public Safety Cabinet, 125 Holmes
Street, Frankfort, Kentucky 40601, phone (502) 564-3279, fax
(502) 564-6686.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the
procedures to be carried out in preparation for an execution includ-
ing the designation of witnesses, disposition of the condemned
person’s property, and preparation of the condemned for execu-
tion. It also establishes the procedures to be carried out upon the
conclusion of the execution including arrangements for delivery or
burial of the body.

(b) The necessity of this administrative regulation: KRS Chap-
ter 431 establishes the execution of death penalties and 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
the Department of Corrections to promulgate administrative regula-
tions for the proper administration of the functions of the cabinet or
any division in the cabinet and the government and discipline of
penitentiaries and official conduct of all officials connected with the
penitentiary. This administrative regulation is necessary for the
Department to establish the procedures that must be carried out
before and after an execution.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation estab-
lishes the procedures that must be carried out before and after an
execution, the promulgation of which is authorized by KRS 196.035
and 197.020.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes clear procedures that designate the
tasks that must be performed by certain Corrections personnel in
preparation for and conclusion of a legal execution.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not applicable.

(b) The necessity of the amendment to this administrative
regulation: Not applicable.

(c) How the amendment conforms to the content of the author-
izing statutes: Not applicable.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not applicable.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation establishes proce-
dures that are primarily applicable only to personnel of the De-
partment of Corrections. However, all executions are performed at
the Kentucky State Penitentiary in Eddyville and other individuals
and state and local government agencies are affected. There are
currently thirty-five inmates on Kentucky’s death row who may be
affected by this administrative regulation. There are approximately
600 persons employed by the Department of Corrections who will
be affected. There are approximately 15 witnesses from the news
media, victim’s family, inmate’s family, and sheriff's department of
the county of conviction that will be affected. Additionally, the fol-
lowing agencies and some of their employees will be affected:
Kentucky State Police, Kentucky Department of Fish and Wildlife,
Kentucky National Guard, Kentucky State Medical Examiner, Lyon
County Sheriff's Office, the Kuttawa Fire Department, the Eddyville
Fire Department, the Lyon County Coroner, Office of the Com-
monwealth’s Attorney for Lyon County, and the Lyon County Am-
bulance Service.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Except for the Department of Correc-
tions personnel, none of the entities listed above will have take any
action to comply with this administrative regulation. Department of
Corrections employees will be trained to comply with these proce-
dures.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): Again, this administrative regulation is primarily applicable
only to personnel of the Department of Corrections. However, other
individuals and state and local government agencies are affected
by the Execution process. In the event that an execution is carried
out, it is estimated that the cost will be approximately $17,000 for
the Department of Corrections, $2,200 for the Kentucky State Po-
lice, $450 for the Kentucky Department of Fish and Wildlife, $2,000
for the Office of the Kentucky State Medical Examiner, $500 for the
Lyon County Sheriff's Office. The Kuttawa and Eddyville Fire De-
partments will be on standby and this cost is unknown. Additional-
ly, the cost for Kentucky National Guard personnel, the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service is unknown.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This administrative regulation will
assist in placing the Department of Corrections in compliance with
the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, -S.W.3d-, 2009 WL 4117353
(Ky.). Further, it will assist personnel of the Department of Correc-
tions in the administration of their duties before and after an execu-
tion.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: This administrative regulation is promulgated in
compliance with a recent Supreme Court of Kentucky decision.
The execution process has been in effect for many years, so this
process will not be newly implemented. The current cost to conduct
an execution is approximately $17,000.

(b) On a continuing basis: Each execution is estimated to cost
approximately $17,000.

(6) What is the source of funding to be used for the implemen-
tation and enforcement of this administrative regulation: Tax dollars
designated to the Department of Corrections, via the biennial
budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change, if it is an amendment: This regulation
impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is
currently budgeted to the Department of Corrections. No fees are
involved.
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(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: No fees
are established or increased.

(9) TIERING: Is tiering applied? No. Tiering was not appropri-
ate in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regu-
lated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will primarily impact the Kentucky Department of Correc-
tions and Kentucky State Penitentiary. However, the Kentucky
State Police, Kentucky Department of Fish and Wildlife, Kentucky
National Guard, Kentucky State Medical Examiners Office, Lyon
County Sheriff's Office, Lyon County Coroner, Eddyville Fire De-
partment, and Kuttawa Fire Department, Office of the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service will also be impacted during the execution process.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 196.035, 197.020. Further, this administrative
regulation is authorized under the recent Supreme Court of Ken-
tucky decision in Bowling v. Kentucky Department of Corrections, -
S.W.3d-, 2009 WL 4117353 (Ky.).

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government (includ-
ing cities, counties, fire departments, or school districts) for the first
full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The promul-
gation of this administrative regulation will not generate any reve-
nue for the state and local entities listed in the response to Ques-
tion #2 above.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
promulgation of this administrative regulation will not generate any
revenue for the state and local entities listed in the response to
Question #2 above.

(c) How much will it cost to administer this program for the first
year? No new programs are created. The promulgation of this
administrative regulation relates to the procedures by which the
Kentucky Department of Corrections will conduct executions, but
does not increase costs from what was previously budgeted to the
Department of Corrections. The promulgation of this administrative
regulation should not increase costs. The other entities listed in the
response to Question #2 above should also not see any increase
in costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the cost will be approx-
imately $17,000 for the Department of Corrections, $2,200 for the
Kentucky State Police, $450 for the Kentucky Department of Fish
and Wildlife, $2,000 for the Office of the Kentucky State Medical
Examiner, and $500 for the Lyon County Sheriff's Office. The
Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard per-
sonnel, the Commonwealth’s Attorney for Lyon County, and the
Lyon County Ambulance Service is unknown.

(d) How much will it cost to administer this program for subse-
quent years? No new programs are created. The promulgation of
this administrative regulation relates to the procedures by which
the Kentucky Department of Corrections will conduct executions,
but does not increase costs from what was previously budgeted to
the Department of Corrections. The other entities listed in the re-
sponse to Question #2 above should also not see any increase in
costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the costs for each entity
involved will be that set out in subparagraph (c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None

Expenditures (+/-):The Kuttawa and Eddyville Fire Depart-
ments, Commonwealth’s Attorney for Lyon County, and Lyon
County Ambulance Service will be on standby and costs are un-
known. An exact cost for Kentucky National Guard personnel is
also unknown.

Other Explanation: None

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(Amended After Comments)

501 KAR 16:300. Execution procedures concerning wit-
nesses, visitors, and demonstrators.

RELATES TO: KRS 196.030, 196.070, 196.180, 431.213-
431.270

STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.220,
431.224, 431.240, 431.250, 431.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
Department of Corrections to promulgate administrative regulations
necessary and suitable for the proper administration of the Cabinet
or any of its divisions. KRS 431.220 establishes requirements for
the execution of the death penalty. KRS 431.250 establishes per-
sons who may attend the execution. This administrative regulation
establishes preliminary and post execution procedures concerning
witnesses, visitors, and demonstrators.

Section 1. Designation of Victim’s Family to Witness Execution.
(1) The commissioner shall mail a letter to any of the victim’s family
described in KRS 431.250 for whom the commissioner has re-
ceived an address.

(2) The letter sent to the victim’s family shall:

(a) State the scheduled execution date; and

(b) Request the victim’s family member contact the commis-
sioner to notify him in writing if he wants to be considered for des-
ignation as a witness to the execution.(3) The commissioner may
seek an address for the victim’s family by:

(a) Review of the condemned person'’s file; or

(b) Request made to the Commonwealth’s Attorney who main-
tains information concerning the victims of the crime committed by
the condemned person.

(4) The commissioner shall designate pursuant to KRS
431.250 the three (3) members of the victim’s family who may
witness the execution.

(5) A letter stating the commissioner's designation shall be
mailed to each member of the victim’s family who is designated to
witness the execution.

Section 2. Additional Notifications Concerning Execution. (1)
The department shall mail a letter that states:

(a) The time that the person shall arrive to witness the execu-
tion; and

(b) The location where the person shall go.

(2) The letter shall be mailed to the:

(a) Designated victim’s family;

(b) Condemned person’s clergy witness and his other three (3)
designated witnesses;

(c) Media representatives selected pursuant to section 3 of this
administrative regulation;

(d) Coroner of the county where the execution is to be con-
ducted; and

(e) Sheriff of the county where the condemned person was
convicted.

Section 3. Media Representative Procedures. (1) The de-
partment shall send notice to the three news organizations specifi-
cally identified in KRS 431.250 as being allowed to have one (1)
representative. The notice shall request the identity of the repre-
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sentative who the news organization will designate to attend and
witness the execution. The three (3) news organizations shall send
the names of the representatives in writing at least fourteen (14)
days prior to the execution, unless notice from the department
indicates a different time to send the names of the representatives.
The notice may request additional information about the repre-
sentative as needed for security or management.

(2) The Kentucky Press Association may select by lottery three
(3) representatives for the newspapers within the state as author-
ized by KRS 431.250. The Kentucky Press Association shall send
the names of the representatives in writing at least fourteen (14)
days prior to the execution, unless notice from the department
indicates a different time to send the names of the representatives.
The department may request additional information about the rep-
resentatives as needed for security or management.

(3) Selection of the three (3) representatives for broadcast
media identified in KRS 431.250 shall be made in the following
manner:

(a) The Central Office Public Information Officer shall send a
press release advising broadcast media that they may nominate a
representative of their organization to attend and serve as an offi-
cial media witness to the execution. The nomination shall be sent
to the commissioner’s office in writing at least fourteen (14) days
prior to the execution unless notice from the department indicates
a different time to send the names for nomination.

(b) A drawing shall be held to select the three (3) representa-
tives [withesses] for broadcast media in the office of the commis-
sioner.

(4) After media representatives to the execution are sepa-
rated from other media in preparation for transfer to the wit-

1. Shall not bring any item into the penitentiary, unless
prior approval is given by the Warden;

2. Shall make any request to bring items into the peniten-
tiary at the time of the call to request an appointment to visit;
and

3. May request daily visits on weekdays.

(b) On the day of the execution:

1. The department may establish a media:

a. Staging area where media shall be directed to gather
before entering into the penitentiary; and

b. Assembly room where scheduled press briefings may
be held prior to the execution. Reporters may submit written
guestions at each press briefing for response at a subsequent
briefing, except for the final briefing.

2. Media shall not be allowed visits.

(c) Seven (7) days prior to the execution, the department
Communication Director may issue a press advisory stating
the date and approximate time of the pending execution.

(9) Clerqy visitors and minister of record visits.

(&) A member of the clergy or the minister of record may
reguest to bring religious items into the penitentiary by mak-
ing the request to the penitentiary chaplain. The chaplain shall
notify the Warden of the request. The Warden shall:

1. Give due consideration to any reguest to bring religious
items into the penitentiary; and

2. Not deny a religious item needed for an end-of-life cer-
emony unless it poses a significant operational problem or
security risk.

(b) Prior to the day of execution, a member of the clergy or
the minister of record may request daily visits.

ness room, media representatives [Fhe-department-may-estab-

{5} Media-withesses-to-the-exeeution] shall not be permitted to

use:
(a) Any item at the execution other than a pen or pencil and
paper which shall be provided by the department; and
(b) Audio or video recording devices [en-the-grounds—of-the
N oS I

Section 4.[5:] Visitors. (1) Notwithstanding 501 KAR 6:020,
CPP 16.1 and 501 KAR 6:040, KSP 16-01-01, visits to the con-
demned person after receipt of the execution order shall be gov-
erned by this administrative regulation.

(2) [Prior to the day of execution:

£3)] The visitor shall call the Kentucky State Penitentiary in
advance of the requested visit to schedule the visit.

(3)[¢4)] The Warden [penitentiary] shall designate the location
of the visit.

(4) For any visit allowed in this administrative regulation
on the day of execution, the condemned person shall not have
more than one (1) visitor at a time.

(5) [An-attorney,paralegal,-member-of the clergy,-or-member
of-the-Rews edas_a _etb g-any-ite |.tetepe tentiary
URIESS-prior-approvais-give by the "."a.de A-persenal-visito

£A] The condemned person may refuse any visitors.

(6)[€8)] The Warden may approve a request from the con-
demned person for a visitor that is not on the visitation list.

(N[€9)] A pat down search may be performed on all visitors
before and after the visit.

(8) Media visitors.

(a) Prior to the day of the execution, a member of the me-
dia:

(c) On the day of the execution:

1. Clergy visits shall not be allowed, except for the minis-
ter of record;

2. The minister of record shall call for an appointment for
the visit prior to the day of execution;

3. The minister of record may visit for thirty (30) minutes
up to three (3) hours before the execution;

4. The visit shall not be a contact visit, unless a religious
ceremony, sacrament, or _rite_accepted by the religion being
practiced by the condemned person requires contact to be
accomplished; and

5. If a contact visit is necessary pursuant to subparagraph
4 of this paragraph, then the need for a contact visit shall be
stated in the call for the appointment.

(10) Personal visitors.

(a) Prior to the day of execution:

1. A personal visitor who is listed on the condemned per-
son’s visitation list may request daily visits; and

2. Personal visitors shall be limited to four (4) at a time.

(b) A personal visitor shall not bring any item into the pen-
itentiary.

(c) On the day of execution, a personal visitor shall not be
allowed a visit.

(11) Attorneys defending the condemned person and staff
employed by the defense attorneys’ office.

(a) An attorney defending the condemned person or staff
employed by the defense attorneys’ office:

1. May bring into the penitentiary:

a. Pens;

b. Pads of paper without metal; and

c. Legal documents for a visit with the condemned person.
The legal documents and other_items shall be searched, but
shall not be read by staff performing the search;

(b) Prior to the day of execution, an attorney defending the
condemned person or staff employed by the defense attor-
neys’ office:

1. Shall be allowed a visit daily between 7:30 a.m. and 2:30
p.m.;

2. May request daily visits; and

3. May request that visits be contact visits.

(c) On the day of execution, an attorney defending the
condemned person:

1. Shall be allowed a visit between 7:30 a.m. and 2:30 p.m.

2. May request additional visits until four (4) hours prior to
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the execution.

(d) The Warden shall notify the condemned person of all
requests from an attorney defending the condemned person
or staff employed by the defense attorneys’ office for a phone
call from the condemned person.

(e) Visits shall be noncontact, unless there is a need for
the condemned person to sign _a document. If a document
needs to be signed, the visitor shall be allowed to obtain the
signature of the condemned person in_a location designated

by the Warden. [(10)-On-the-day-of execution:

Hvisits-shallk-be noncontact]

Section 5.[6:] Security and Management Issues. (1) Witnesses
may be staged at the discretion of the Warden.

(2) The Warden may deny entrance to the Kentucky State
Penitentiary to any person, including a witness, media representa-
tive, or visitor, who is determined to be a security risk or who be-
comes disruptive while at the penitentiary.

(3) The Warden may limit the:

(a) Items brought onto the grounds of the penitentiary;

(b) Areas where persons may enter or remain at the peniten-
tiary; and

(c) Time allowed in an area or on the grounds of the peniten-
tiary.

(4) The Warden may set rules regarding any other matter
deemed necessary for the security or management of the peniten-
tiary.

(5) In extenuating circumstances, the Warden shall have
the authority in his discretion to alter limitations on visitors in
Section 4 of this administrative regulation.

Section 6.[#] Demonstrator Procedures. (1) The Warden may
designate an area for demonstrators.

(2) A press advisory[release] shall be issued to identify the
locations for demonstrators and the time allowed for demonstra-
tions.

LADONNA H. THOMPSON, Commissioner

APPROVED BY AGENCY: December 15, 2009

FILED WITH LRC: December 15, 2009 at 11 a.m.

CONTACT PERSON: Amy V. Barker, Assistant General Coun-
sel, Department of Justice and Public Safety Cabinet, 125 Holmes
Street, Frankfort, Kentucky 40601, phone (502) 564-3279, fax
(502) 564-6686.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the
procedures for the designation of witnesses to an execution, allow-
ance of visitors to the condemned person, and designation of an
area for demonstrators.

(b) The necessity of this administrative regulation: KRS Chap-
ter 431 establishes the execution of death penalties and 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
the Department of Corrections to promulgate administrative regula-
tions for the proper administration of the functions of the cabinet or
any division in the cabinet and the government and discipline of
penitentiaries and official conduct of all officials connected with the
penitentiary. This administrative regulation is necessary for the
department to establish clear and concise procedures for the des-
ignation of witnesses to the execution, visitors to the condemned
person, and the demonstration area.

(c) How this administrative regulation conforms to the content

of the authorizing statutes: This administrative regulation estab-
lishes the procedures for the designation of witnesses to the exe-
cution, visitors to the condemned person, and the demonstration
area, the promulgation of which is authorized by KRS 196.035 and
197.020.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes the procedures to be utilized by de-
partment of Corrections personnel for the designation of witnesses
to the execution, visitors to the condemned person, and the
demonstration area.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not applicable.

(b) The necessity of the amendment to this administrative
regulation: Not applicable.

(c) How the amendment conforms to the content of the author-
izing statutes: Not applicable.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not applicable.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation establishes proce-
dures that are primarily applicable only to personnel of the De-
partment of Corrections. However, all executions are performed at
the Kentucky State Penitentiary in Eddyville and other individuals
and state and local government agencies are affected. There are
currently thirty-five inmates on Kentucky’s death row who may be
affected by this administrative regulation. There are approximately
600 persons employed by the Department of Corrections who will
be affected. There are approximately 15 witnesses from the news
media, victim’s family, inmate’s family, and sheriff's department of
the county of conviction that will be affected. Additionally, the fol-
lowing agencies and some of their employees will be affected:
Kentucky State Police, Kentucky Department of Fish and Wildlife,
Kentucky National Guard, Kentucky State Medical Examiner, Lyon
County Sheriff's Office, the Kuttawa Fire Department, the Eddyville
Fire Department, the Lyon County Coroner, Office of the Com-
monwealth’s Attorney for Lyon County, and the Lyon County Am-
bulance Service.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Except for the Department of Correc-
tions personnel, none of the entities listed above will have to take
any action to comply with this administrative regulation. Depart-
ment of Corrections personnel will do the preparation for and carry-
ing out of the execution, as well as the post-execution procedures.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): Again, this administrative regulation is primarily applicable
only to personnel of the Department of Corrections. However, other
individuals and state and local government agencies are affected
by the Execution process. In the event that an execution is carried
out, it is estimated that the cost will be approximately $17,000 for
the Department of Corrections, $2,200 for the Kentucky State Po-
lice, $450 for the Kentucky Department of Fish and Wildlife, $2,000
for the Office of the Kentucky State Medical Examiner, $500 for the
Lyon County Sheriff's Office. The Kuttawa and Eddyville Fire De-
partments will be on standby and this cost is unknown. Additional-
ly, the cost for Kentucky National Guard personnel, the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service is unknown.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This administrative regulation will
assist in placing the Department of Corrections in compliance with
the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, -S.W.3d-, 2009 WL 4117353
(Ky.). Further, it will assist the entities listed above in the proper
administration of their duties during the execution process.
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(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: This administrative regulation is promulgated in
compliance with a recent Supreme Court of Kentucky decision.
The execution process has been in effect for many years, so this
process will not be newly implemented. The current cost to conduct
an execution is approximately $17,000.

(b) On a continuing basis: Each execution is estimated to cost
approximately $17,000.

(6) What is the source of funding to be used for the implemen-
tation and enforcement of this administrative regulation: Tax dollars
designated to the Department of Corrections, via the biennial
budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change, if it is an amendment: This regulation
impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is
currently budgeted to the Department of Corrections. No fees are
involved.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: No fees
are established or increased.

(9) TIERING: Is tiering applied? No. Tiering was not appropri-
ate in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regu-
lated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The amendments to
this regulation primarily impact the Kentucky Department of Cor-
rections and Kentucky State Penitentiary. However, the Kentucky
State Police, Kentucky Department of Fish and Wildlife, Kentucky
National Guard, Kentucky State Medical Examiners Office, Lyon
County Sheriff's Office, Lyon County Coroner, Eddyville Fire De-
partment, and Kuttawa Fire Department, Office of the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service will also be impacted during the execution process.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 196.035, 197.020. Further, this administrative
regulation is authorized under the recent Supreme Court of Ken-
tucky decision in Bowling v. Kentucky Department of Corrections, -
S.W.3d-, 2009 WL 4117353 (Ky.).

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government (includ-
ing cities, counties, fire departments, or school districts) for the first
full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The promul-
gation of this administrative regulation will not generate any reve-
nue for the state and local entities listed in the response to Ques-
tion #2 above.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
promulgation of this administrative regulation will not generate any
revenue for the state and local entities listed in the response to
Question #2 above.

(c) How much will it cost to administer this program for the first
year? No new programs are created. The promulgation of this
administrative regulation relates to the procedures by which the
Kentucky Department of Corrections will conduct executions, but
does not increase costs from what was previously budgeted to the
Department of Corrections. The promulgation of this administrative
regulation should not increase costs. The other entities listed in the
response to Question #2 above should also not see any increase

in costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the cost will be approx-
imately $17,000 for the Department of Corrections, $2,200 for the
Kentucky State Police, $450 for the Kentucky Department of Fish
and Wildlife, $2,000 for the Office of the Kentucky State Medical
Examiner, and $500 for the Lyon County Sheriff's Office. The
Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard per-
sonnel, the Commonwealth’s Attorney for Lyon County, and the
Lyon County Ambulance Service is unknown.

(d) How much will it cost to administer this program for subse-
guent years? No new programs are created. The promulgation of
this administrative regulation relates to the procedures by which
the Kentucky Department of Corrections will conduct executions,
but does not increase costs from what was previously budgeted to
the Department of Corrections. The other entities listed in the re-
sponse to Question #2 above should also not see any increase in
costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the costs for each entity
involved will be that set out in subparagraph (c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None

Expenditures (+/-):The Kuttawa and Eddyville Fire Depart-
ments, Commonwealth’s Attorney for Lyon County, and Lyon
County Ambulance Service will be on standby and costs are un-
known. An exact cost for Kentucky National Guard personnel is
also unknown.

Other Explanation: None

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(Amended After Comments)

501 KAR 16:310. Pre-execution medical actions.

RELATES TO: KRS 196.030, 196.070, 196.180, 431.213-
431.270
STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.218,
431.220, 431.224, 431.240, 431.250, 431.260, 431.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
Department of Corrections to promulgate administrative regulations
necessary and suitable for the proper administration of the Cabinet
or any of its divisions. KRS 431.220 establishes requirements for
the execution of the death penalty. This administrative regulation
establishes medical actions to be performed after receipt of the
execution order and prior to the execution.

Section 1. Pre-execution Medical Actions after Receipt of Exe-
cution Order. (1) For the fourteen (14) days prior to an execution,
or for the remaining days if an execution order is received less than
fourteen (14) days prior to an execution:

(a) All medical documentation shall be made in special notes in
the condemned person’s medical record.

(b) The department shall arrange for nurse visits and checks
on the condemned person during each shift daily. The contacts
and observations from these nurse visits and checks shall be rec-
orded in the special notes of the medical record referenced in par-
agraph (a) of this subsection. The nurse notes shall state the
presence or absence of signs of physical or emotional dis-
tress observed.

(c) A licensed psychologist [mental—health—professional]
shall:

1. Personally observe and evaluate the condemned person five
(5) days per week on Monday through Friday; and

2. Document his observations and evaluations in the con-
demned person’s medical record immediately after personal con-
tact with the condemned person.

(d) The designated medical professional [erhis-desighee] shall
review and initial the nursing documentation referenced in para-
graph (b) of this subsection daily.
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(e) A psychiatrist [medical-professional] shall review the nurs-
ing documentation referenced in paragraph (b) of this subsection
and doctor’'s documentation weekly.

(2) For the seven (7) days prior to an execution, or for the re-
maining days if an execution order is received less than seven (7)
days prior to an execution:

(@) A doctor or advanced registered nurse practitioner
[medical-professional] shall:

1. Complete a physical examination; and

2. Place the documentation of the physical in the condemned
person’s medical record upon completion.

(b) A psychiatric interview and evaluation shall be:

1. Completed;

2. Placed in the condemned person’s medical record; and

3. Sent to the Warden.

(3) The designated medical professional [er—his—desighee]
shall:

(a)[%] Personally observe and evaluate the condemned per-
son’s medical condition weekly; and

(b)[2:] Document his observations and evaluations in the spe-
cial notes of the condemned person’s medical record immediately
after personal contact with the condemned person.

(4) All Kentucky State Penitentiary medical and mental health
staff shall be instructed to immediately notify the Warden and the
designated professionals of any change in the condemned per-
son’s medical or psychiatric condition.

Section 2. Pregnancy Testing for Female Condemned Per-
sons. (1) If the condemned person is female, a pregnancy test
shall be administered.

(2) If the execution order is received at least fourteen (14)
days prior to the scheduled date of execution, a pregnancy
test shall be administered:

(a) Fourteen (14) days prior to the scheduled date of exe-
cution; and

(b) Seven (7) days prior to the scheduled date of execu-
tion.

(3)_If the execution order_is received less than fourteen
(14) days prior to the scheduled date of execution, a pregnan-
cy test shall be administered as soon as practicable. A physi-
cian shall determine if a second pregnancy test is feasible
given the date the execution order_is received and when the
initial pregnancy test is taken.

(4) If a pregnancy test is positive, then:

(a) Medical staff shall notify the Warden of the positive
test;

(b) The Warden shall notify the commissioner of the posi-
tive test; and

(c) The commissioner shall notify the Governor’s Office or
court issuing the mandate.

Section 3. Insanity Issues. (1) If the Warden receives in-
formation from medical or mental health staff that the con-
demned person may be insane as defined in KRS 431.213(2),
the Warden shall inform the designated medical professional.

(2) The designated medical professional shall determine if
the information is:

(a) The opinion of the psychiatrist; or

(b) If the information is sufficient to indicate that an addi-
tional psychiatric_evaluation needs to be performed on the
condemned person.

(3) The designated medical professional shall order _an
additional psychiatric evaluation if he determines one is need-
ed.

(4) The designated medical professional shall notify the
Warden and the commissioner if a department psychiatric
evaluation determines that the condemned person _may be
insane as defined in KRS 431.213(2).

(5) If a department psychiatric_evaluation determines that
the condemned person may be insane as defined in KRS
431.213(2):

(a) The Warden shall immediately notify the commission-
er; and

(b) The commissioner shall notify the Governor’s Office or

court issuing the mandate.

LADONNA H. THOMPSON, Commissioner

APPROVED BY AGENCY: February 15, 2010

FILED WITH LRC: February 15, 2010 at noon

CONTACT PERSON: Amy V. Barker, Assistant General Coun-
sel, Department of Justice and Public Safety Cabinet, 125 Holmes
Street, Frankfort, Kentucky 40601, phone (502) 564-3279, fax
(502) 564-6686.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the
procedures for medical and psychological examination and evalua-
tion prior to execution.

(b) The necessity of this administrative regulation: KRS Chap-
ter 431 establishes the execution of death penalties and 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
the Department of Corrections to promulgate administrative regula-
tions for the proper administration of the functions of the cabinet or
any division in the cabinet and the government and discipline of
penitentiaries and official conduct of all officials connected with the
penitentiary. This administrative regulation is necessary for the
Department to establish the procedures for examination and eval-
uation of the condemned person’s medical and psychological sta-
tus prior to an execution.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation estab-
lishes the procedures for examination and evaluation of the con-
demned person’s medical and psychological status prior to an
execution, the promulgation of which is authorized by KRS 196.035
and 197.020.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes clear procedures which will better
assist personnel of the Department of Corrections to perform the
examination and evaluation of a condemned person prior to execu-
tion.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not applicable.

(b) The necessity of the amendment to this administrative
regulation: Not applicable.

(c) How the amendment conforms to the content of the author-
izing statutes: Not applicable.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not applicable.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation establishes proce-
dures that are primarily applicable only to personnel of the De-
partment of Corrections. However, all executions are performed at
the Kentucky State Penitentiary in Eddyville and other individuals
and state and local government agencies are affected. There are
currently thirty-five inmates on Kentucky’s death row who may be
affected by this administrative regulation. There are approximately
600 persons employed by the Department of Corrections who will
be affected. There are approximately 15 witnesses from the news
media, victim’s family, inmate’s family, and sheriff's department of
the county of conviction that will be affected. Additionally, the fol-
lowing agencies and some of their employees will be affected:
Kentucky State Police, Kentucky Department of Fish and Wildlife,
Kentucky National Guard, Kentucky State Medical Examiner, Lyon
County Sheriff's Office, the Kuttawa Fire Department, the Eddyville
Fire Department, the Lyon County Coroner, Office of the Com-
monwealth’s Attorney for Lyon County, and the Lyon County Am-
bulance Service.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:
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(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Except for the Department of Correc-
tions personnel, none of the entities listed above will have to take
any action to comply with this administrative regulation. Depart-
ment of Corrections employees will be trained to comply with it.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): Again, this administrative regulation is primarily applicable
only to personnel of the Department of Corrections. However, other
individuals and state and local government agencies are affected
by the Execution process. In the event that an execution is carried
out, it is estimated that the cost will be approximately $17,000 for
the Department of Corrections, $2,200 for the Kentucky State Po-
lice, $450 for the Kentucky Department of Fish and Wildlife, $2,000
for the Office of the Kentucky State Medical Examiner, $500 for the
Lyon County Sheriff's Office. The Kuttawa and Eddyville Fire De-
partments will be on standby and this cost is unknown. Additional-
ly, the cost for Kentucky National Guard personnel, the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service is unknown.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This administrative regulation will
assist in placing the Department of Corrections in compliance with
the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, -S.W.3d-, 2009 WL 4117353
(Ky.). Further, it will assist personnel of the Department of Correc-
tions in the administration of their duties during an execution.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: This administrative regulation is promulgated in
compliance with a recent Supreme Court of Kentucky decision.
The execution process has been in effect for many years, so this
process will not be newly implemented. The current cost to conduct
an execution is approximately $17,000.

(b) On a continuing basis: Each execution is estimated to cost
approximately $17,000.

(6) What is the source of funding to be used for the implemen-
tation and enforcement of this administrative regulation: Tax dollars
designated to the Department of Corrections, via the biennial
budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change, if it is an amendment: This regulation
impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is
currently budgeted to the Department of Corrections. No fees are
involved.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: No fees
are established or increased.

(9) TIERING: Is tiering applied? No. Tiering was not appropri-
ate in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regu-
lated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will primarily impact the Kentucky Department of Correc-
tions and Kentucky State Penitentiary. However, the Kentucky
State Police, Kentucky Department of Fish and Wildlife, Kentucky
National Guard, Kentucky State Medical Examiners Office, Lyon
County Sheriff's Office, Lyon County Coroner, Eddyville Fire De-
partment, and Kuttawa Fire Department, Office of the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service will also be impacted during the execution process.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative

regulation. KRS 196.035, 197.020. Further, this administrative
regulation is authorized under the recent Supreme Court of Ken-
tucky decision in Bowling v. Kentucky Department of Corrections, -
S.W.3d-, 2009 WL 4117353 (Ky.).

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government (includ-
ing cities, counties, fire departments, or school districts) for the first
full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The promul-
gation of this administrative regulation will not generate any reve-
nue for the Department of Corrections.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
promulgation of this administrative regulation will not generate any
revenue.

(c) How much will it cost to administer this program for the first
year? No new programs are created. The promulgation of this
administrative regulation relates to the procedures by which the
Kentucky Department of Corrections will conduct executions, but
does not increase costs from what was previously budgeted to the
Department of Corrections. The promulgation of this administrative
regulation should not increase costs. The other entities listed in the
response to Question #2 above should also not see any increase
in costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the cost will be approx-
imately $17,000 for the Department of Corrections, $2,200 for the
Kentucky State Police, $450 for the Kentucky Department of Fish
and Wildlife, $2,000 for the Office of the Kentucky State Medical
Examiner, and $500 for the Lyon County Sheriff's Office. The
Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard per-
sonnel, the Commonwealth’s Attorney for Lyon County, and the
Lyon County Ambulance Service is unknown.

(d) How much will it cost to administer this program for subse-
guent years? No new programs are created. The promulgation of
this administrative regulation relates to the procedures by which
the Kentucky Department of Corrections will conduct executions,
but does not increase costs from what was previously budgeted to
the Department of Corrections. The other entities listed in the re-
sponse to Question #2 above should also not see any increase in
costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the costs for each entity
involved will be that set out in subparagraph (c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None

Expenditures (+/-): The Kuttawa and Eddyville Fire Depart-
ments, Commonwealth’s Attorney for Lyon County, and Lyon
County Ambulance Service will be on standby and costs are un-
known. An exact cost for Kentucky National Guard personnel is
also unknown.

Other Explanation: None

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(Amended After Comments)

501 KAR 16:320. Execution team qualifications.

RELATES TO: KRS 196.030, 196.070, 196.180, 431.213-
431.270

STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.218,
431.220, 431.224, 431.240, 431.250, 431.260, 431.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
Department of Corrections to promulgate administrative regulations
necessary and suitable for the proper administration of the Cabinet
or any of its divisions. KRS 431.220 establishes requirements for
the execution of the death penalty. This administrative regulation

- 2094 -



VOLUME 36, NUMBER 9 - MARCH 1, 2010

establishes the qualifications for the execution team.

Section 1 Selection of Execution Team. (1) The Warden of
the Kentucky State Penitentiary shall be a member of the exe-
cution team by virtue of his official position.

(2) The Warden shall designate a deputy Warden to be a
member of the execution team.

(3) All other members of the execution team shall not be
required to serve as a member of the execution team without
their consent.

(4) An execution team member shall read and understand
the execution procedures. A review of the execution proce-
dures shall be conducted by the Warden annually.

Section 2. IV Team Qualifications. (1) At least two (2) mem-
bers of the execution team shall be designated as the IV Team
for_an execution by lethal injection. An IV team shall not be
part of the execution team for an execution by electrocution.

(2) A member of the IV team shall be a: [The-following-peo-

]

(a) Phlebotomist;

(b) Emergency Medical Technician;

(c) Paramedic; or

(d) Military Corpsman.

(3) A member[{2)-Members] of the IV Team shall:

(a) Have at least one (1) year of professional experience in his
specialty;

(b) Remain certified in his specialty or profession; and

(c) Fulfill_all continuing education requirements in_his
specialty or profession. [theirspecialty:]

(A[€3)] Prior to participating in an execution, a[the] member of
the IV team shall have participated in at least two (2) execution
practices receiving step-by-step instructions from an existing
IV Team member.

(5) The Warden shall review annually the training and cur-
rent certification, as appropriate, of each IV Team member to
ensure compliance with the required gualifications and train-
ing. [prastices:

fession:]

Section 3.[2:] Execution Practice. (1) Each practice shall in-
clude a complete walk through of an execution.

(2) For execution by lethal injection:

(a) The execution team shall practice the lethal injection execu-
tion process at least ten (10) times during the course of one (1)
calendar year; and

(b) Each practice shall include the siting of two (2) IVs into a
person who serves voluntarily [velunteer].

(3) For execution by electrocution;

(@)[;] The execution team shall practice the electrocution
[exeeution] process at least two (2) times during the course of one
(1) calendar year;_and

(b) During each practice of execution by electrocution, the
execution team shall:

1. Visually inspect the:

Headgear and electrode;

Strap and electrode for the leg;

Leather straps on the chair; and

. Cables to the electrocution equipment; and

Use a testing device placed in the chair and connected
to _the cables of the electrocution equipment to simulate an
electrocution.

(4) The Warden shall maintain_a record of all execution
team training documenting the:

(a) Date of practice;

(b) Type of execution practiced; and

(c) Names of the participants.

N o[

LADONNA H. THOMPSON, Commissioner
APPROVED BY AGENCY: February 15, 2010
FILED WITH LRC: February 15, 2010 at noon

CONTACT PERSON: Amy V. Barker, Assistant General Coun-
sel, Department of Justice and Public Safety Cabinet, 125 Holmes
Street, Frankfort, Kentucky 40601, phone (502) 564-3279, fax
(502) 564-6686.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the
gualifications, experience, and practices required for participants
on the execution team.

(b) The necessity of this administrative regulation: KRS Chap-
ter 431 establishes the execution of death penalties and 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
the Department of Corrections to promulgate administrative regula-
tions for the proper administration of the functions of the cabinet or
any division in the cabinet and the government and discipline of
penitentiaries and official conduct of all officials connected with the
penitentiary. This administrative regulation is necessary for the
Department to establish the qualification, experience, and practices
required for participants on the execution team to ensure that each
execution is carried out in a humane and painless manner.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation estab-
lishes the requirements for participants on the execution team, the
promulgation of which is authorized by KRS 196.035 and 197.020.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes clear requirements for the qualifica-
tions and experience required of participants on the execution
team.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not applicable.

(b) The necessity of the amendment to this administrative
regulation: Not applicable.

(c) How the amendment conforms to the content of the author-
izing statutes: Not applicable.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not applicable.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation establishes proce-
dures that are primarily applicable only to personnel of the De-
partment of Corrections. However, all executions are performed at
the Kentucky State Penitentiary in Eddyville and other individuals
and state and local government agencies are affected. There are
currently thirty-five inmates on Kentucky’s death row who may be
affected by this administrative regulation. There are approximately
600 persons employed by the Department of Corrections who will
be affected. There are approximately 15 witnesses from the news
media, victim’s family, inmate’s family, and sheriff's department of
the county of conviction that will be affected. Additionally, the fol-
lowing agencies and some of their employees will be affected:
Kentucky State Police, Kentucky Department of Fish and Wildlife,
Kentucky National Guard, Kentucky State Medical Examiner, Lyon
County Sheriff's Office, the Kuttawa Fire Department, the Eddyville
Fire Department, the Lyon County Coroner, Office of the Com-
monwealth’s Attorney for Lyon County, and the Lyon County Am-
bulance Service.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Except for the Department of Correc-
tions personnel, none of the entities listed above will have to take
any action to comply with this administrative regulation. Depart-
ment of Corrections employees will be trained to comply with it.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
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tion (3): Again, this administrative regulation is primarily applicable
only to personnel of the Department of Corrections. However, other
individuals and state and local government agencies are affected
by the Execution process. In the event that an execution is carried
out, it is estimated that the cost will be approximately $17,000 for
the Department of Corrections, $2,200 for the Kentucky State Po-
lice, $450 for the Kentucky Department of Fish and Wildlife, $2,000
for the Office of the Kentucky State Medical Examiner, $500 for the
Lyon County Sheriff's Office. The Kuttawa and Eddyville Fire De-
partments will be on standby and this cost is unknown. Additional-
ly, the cost for Kentucky National Guard personnel, the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service is unknown.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This administrative regulation will
assist in placing the Department of Corrections in compliance with
the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, -S.W.3d-, 2009 WL 4117353
(Ky.). Further, it will assist personnel of the Department of Correc-
tions in the administration of their duties during an execution.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: This administrative regulation is promulgated in
compliance with a recent Supreme Court of Kentucky decision.
The execution process has been in effect for many years, so this
process will not be newly implemented. The current cost to conduct
an execution is approximately $17,000.

(b) On a continuing basis: Each execution is estimated to cost
approximately $17,000.

(6) What is the source of funding to be used for the implemen-
tation and enforcement of this administrative regulation: Tax dollars
designated to the Department of Corrections, via the biennial
budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change, if it is an amendment: This regulation
impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is
currently budgeted to the Department of Corrections. No fees are
involved.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: No fees
are established or increased.

(9) TIERING: Is tiering applied? No. Tiering was not appropri-
ate in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regu-
lated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will primarily impact the Kentucky Department of Correc-
tions and Kentucky State Penitentiary. However, the Kentucky
State Police, Kentucky Department of Fish and Wildlife, Kentucky
National Guard, Kentucky State Medical Examiners Office, Lyon
County Sheriff's Office, Lyon County Coroner, Eddyville Fire De-
partment, and Kuttawa Fire Department, Office of the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service will also be impacted during the execution process.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 196.035, 197.020. Further, this administrative
regulation is authorized under the recent Supreme Court of Ken-
tucky decision in Bowling v. Kentucky Department of Corrections, -
S.W.3d-, 2009 WL 4117353 (Ky.).

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government (includ-
ing cities, counties, fire departments, or school districts) for the first
full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The promul-
gation of this administrative regulation will not generate any reve-
nue for the Department of Corrections.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
promulgation of this administrative regulation will not generate any
revenue.

(c) How much will it cost to administer this program for the first
year? No new programs are created. The promulgation of this
administrative regulation relates to the procedures by which the
Kentucky Department of Corrections will conduct executions, but
does not increase costs from what was previously budgeted to the
Department of Corrections. The promulgation of this administrative
regulation should not increase costs. The other entities listed in the
response to Question #2 above should also not see any increase
in costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the cost will be approx-
imately $17,000 for the Department of Corrections, $2,200 for the
Kentucky State Police, $450 for the Kentucky Department of Fish
and Wildlife, $2,000 for the Office of the Kentucky State Medical
Examiner, and $500 for the Lyon County Sheriff's Office. The
Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard per-
sonnel, the Commonwealth’s Attorney for Lyon County, and the
Lyon County Ambulance Service is unknown.

(d) How much will it cost to administer this program for subse-
guent years? No new programs are created. The promulgation of
this administrative regulation relates to the procedures by which
the Kentucky Department of Corrections will conduct executions,
but does not increase costs from what was previously budgeted to
the Department of Corrections. The other entities listed in the re-
sponse to Question #2 above should also not see any increase in
costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the costs for each entity
involved will be that set out in subparagraph (c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None

Expenditures (+/-): The Kuttawa and Eddyville Fire Depart-
ments, Commonwealth’s Attorney for Lyon County, and Lyon
County Ambulance Service will be on standby and costs are un-
known. An exact cost for Kentucky National Guard personnel is
also unknown.

Other Explanation: None

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(Amended After Comments)

501 KAR 16:330. Lethal injection protocol.

RELATES TO: KRS 196.030, 196.070, 196.180, 431.213-
431.270

STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.218,
431.220, 431.224, 431.240, 431.250, 431.260, 431.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
Department of Corrections to promulgate administrative regulations
necessary and suitable for the proper administration of the Cabinet
or any of its divisions. KRS 431.220 establishes requirements for
the execution of the death penalty. This administrative regulation
establishes the protocol for execution by lethal injection.

Section 1. Procurement, Storage, and Accountability of
Chemicals. (1) Upon receipt of an execution order, the Warden
shall check the supply of chemicals and the expiration dates
of the chemicals on hand. If it is determined that additional
chemicals are needed, the Warden shall place an order to
obtain_the necessary chemicals for an execution by lethal
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injection.

(2) The Warden shall transport the chemicals from the
point of procurement and place them in a secured area of the
penitentiary in locked containers. Pancuronium bromide shall
be stored separately from the other chemicals in_its own
locked container, which shall be refrigerated at a temperature
of at least forty (40) deqgrees Fahrenheit. The Warden shall
maintain control to the keys to the secured areas and contain-
ers at all times. A duplicate set of keys shall not be made.

(3) A log shall be maintained in _the storage containers
which shall record:

(a) New supplies of chemicals received and added to in-
ventory;

(b) Chemicals removed for use;

(c) Disposal of chemicals due to expiration; and

(d) Any other reason that a chemical is removed or de-
ducted from inventory.

Section 2. Preliminary Steps. (1) If the condemned person is
to be executed by lethal injection:

(a) If male, his chest shall be shaved by a designated member
of the execution team for heart monitor leads on the day of [the]
execution; and

(b) The IV team shall complete an examination of the con-
demned person’s veins within twenty-four (24) hours prior to the
execution to determine possible locations of the IV sites.

(2) On the day of execution the Warden shall provide to
the IV Team sufficient amounts of each chemical listed in Sec-
tion 3 of this administrative regulation to prepare two (2) com-
plete sets of syringes. One (1) set shall serve as the primary
set of syringes shall be the primary set. The other set of sy-
ringes shall be a back-up set.

(3) At the execution building, each chemical shall be pre-

(12)[€8)] The execution team shall:

(a) Securely connect the electrodes of the cardiac monitor to
the condemned person; and

(b) Ensure the equipment is functioning.

(13)[¢9)] Counsel assigned by the office of the cabinet and
counsel assigned by the Attorney General shall be asked whether
any stays, orders, pardons, or commutations of sentence have
been received.

(14)[29)] The viewing curtain shall be opened.

(15)[¢21)] The Warden shall announce the execution to the
witnesses.

(16)[{22)] The Warden shall ask the condemned person if he
wants to make a final statement. If a statement is made by the
condemned person, it shall be limited to two (2) minutes. The wit-
nesses shall be allowed to hear the condemned person’s state-
ment.

(A7)[23)] The Warden shall order the execution to proceed.

Section 3.[2]] Sequence of Chemicals. (1) At the Warden’s
order to proceed, a designated execution team member shall
begin a rapid flow of lethal chemicals in the following sequence:

(a) Three (3) gm of Sodium Thiopental;

(b) Twenty-five (25) milligrams of Saline;

(c) Fifty (50) milligrams of Pancuronium Bromide;

(d) Twenty-five (25) milligrams of Saline;

(e) 240 milliequivalents of Potassium Chloride; and

(f) Twenty-five (25) milligrams of Saline.

(2) If it appears to the Warden based on his visual inspec-
tion that the condemned person is not unconscious within sixty
(60) seconds of his command to proceed, the Warden shall stop
the flow of Sodium Thiopental in the primary site and order that the
backup IV be used with a new flow of Sodium Thiopental. and the
other chemicals listed in subsection (1) of this section.

pared in accordance with the manufacturer's instructions and
drawn into the two (2) sets of syringes by one (1) member of

(3) If it appears to the Warden based on his visual inspec-
tion that the condemned person is unconscious _after the in-

the IV Team designated by the Warden. The other member of

jection of Sodium Thiopental, the Warden shall order the des-

the IV _Team shall observe preparation of the chemicals and

ignated team member to continue the injections of the other

verify that the instructions and procedures have been carried

chemicals listed in subsection (1) of this section through the

out correctly.

(4) Any syringes that are loaded with lethal injection chem-
icals that are not used during the execution shall:

(a) Not be used;

(b) Be returned to the Warden; and

(c) Be destroyed and documented in the log maintained in
accordance with Section 1(3) of this administrative regulation.

(5) Any unused chemicals that were not mixed in prepara-
tion of the lethal injection shall be:

(a) Returned to the Warden;

(b) Locked in the storage container; and

(c) Documented in the log maintained in accordance with
Section 1(3) of this administrative regulation.

(6) [€)] The Warden shall order the condemned person es-
corted to the execution chamber and strapped to the gurney.

(N[€3)] The IV team shall run the IV lines to the condemned
person by the following:

(a) Site and insert one (1) primary IV line; and

(b) Site and insert one (1) backup IV line.

(8)[{4)] The location of the IV sites on the body of the con-
demned person shall be determined by the IV team members. The
insertion site of preference shall be the following order:

(a) Arms;

(b) Hands;

(c) Ankles; or

(d) Feet[;-oF

(9)[¢5)] To best ensure that a needle is inserted properly into a
vein, the 1V team members shall look for the presence of blood in
the valve of the sited needle.

(10)[¢6)] If the IV team cannot secure two (2) IV [ere—{1)-or
more] sites within one (1) hour, the Commissioner shall contact the
Governor’s Office and request that the execution be scheduled for
a later date.

AD[EAH] If the IV team is able to establish the two IV lines, the
team shall start a saline flow.

primary V.
(A[E3)] A designated execution team member shall start a

stopwatch once the lethal injections are complete.

(B)[¢4)] A designated execution team member shall:

(a) Observe the heart monitor; and

(b) Advise the coroner and physician when electrical activity of
the heart has ceased as indicated by a flat line on the heart moni-
tor.

(6)[€5)] The viewing curtain shall be drawn before the:

(a) Coroner enters the chamber to declare death; and

(b) Physician enters the chamber to certify the cause of death.

(N[¢6)] The Warden shall order an additional set of lethal
chemicals to be administered if the:

(a) Heart monitor does not indicate a flat line after ten (10)
minutes;

(b) Coroner is not able to declare death; and

(c) Physician unable to certify the cause of death during the ten
(20) minute period.

(8)[€A] The process established in subsection (1) of this sec-
tion shall continue until death has occurred.

(9) During the execution by lethal injection the Warden and
Deputy Warden shall watch the primary IV site for failure,
leakage, the catheter coming out of a vein, or any other prob-
lem. In the event that an |V fails, leaks, if the catheter comes
out of the vein, or any other problem arises, the execution
team shall be instructed to switch to the backup IV.

Section 4.[3:] Post Lethal Injection Steps. (1) If the Coroner
declares death, the Warden shall be informed.

(2) The Warden shall announce the completion of the execu-
tion to the witnesses. The viewing curtain shall be open during the
Warden’s announcement.

(3) The witnesses shall be escorted out of the witness room.

Section 5.[4:] Stabilization Procedure. (1) Before an execution
commences:
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(a) The Warden shall arrange for an ambulance and staff to be
present on penitentiary property during the execution; and

(b) A medical crash cart and defibrillator shall be located in the
execution building.

(2) If at any time during the execution process the Governor
grants a pardon or commutes the sentence of the condemned
person or if a court of competent jurisdiction issues a stay after an
execution has commenced:

(a) The execution team shall stop the execution; and

(b) The medical staff on site shall attempt to stabilize the con-
demned person with the equipment and personnel listed in subsec-
tion (1) of this section.

Section 6. Volunteer. (1) If a condemned person, who is a
volunteer, tells department staff that he does not wish to con-
tinue with the execution process, the staff shall tell the War-
den.

(2) If the execution is in process, the execution team shall
stop the execution.

(3) The Warden shall allow the condemned person to con-
tact his attorney.

(4) The Warden shall notify the commissioner.

(5) The commissioner shall notify the Governor’s Office or
court issuing the mandate.

LADONNA H. THOMPSON, Commissioner

APPROVED BY AGENCY: February 15, 2010

FILED WITH LRC: February 15, 2010 at noon

CONTACT PERSON: Amy V. Barker, Assistant General Coun-
sel, Department of Justice and Public Safety Cabinet, 125 Holmes
Street, Frankfort, Kentucky 40601, phone (502) 564-3279, fax
(502) 564-6686.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the
protocol for conducting an execution by lethal injection.

(b) The necessity of this administrative regulation: KRS Chap-
ter 431.220 establishes lethal injection as one of the methods of
carrying out the death penalty. KRS 196.035 and 197.020 author-
ize the Justice and Public Safety Cabinet and the Department of
Corrections to promulgate administrative regulations for the proper
administration of the functions of the cabinet or any division in the
cabinet and the government and discipline of penitentiaries and
official conduct of all officials connected with the penitentiary. This
administrative regulation is necessary for the Department to estab-
lish the process for carrying out an execution by lethal injection.

(c) How this administrative regulation conforms to the content
of the authorizing statutes:

This administrative regulation establishes the lethal injection pro-
cess, the promulgation of which is authorized by KRS 196.035 and
197.020.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes a clear procedure for execution by
lethal injection in this Commonwealth.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not applicable.

(b) The necessity of the amendment to this administrative
regulation: Not applicable.

(c) How the amendment conforms to the content of the author-
izing statutes: Not applicable.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not applicable.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation establishes proce-
dures that are primarily applicable only to personnel of the De-
partment of Corrections. However, all executions are performed at
the Kentucky State Penitentiary in Eddyville and other individuals

and state and local government agencies are affected. There are
currently thirty-five inmates on Kentucky’s death row who may be
affected by this administrative regulation. There are approximately
600 persons employed by the Department of Corrections who will
be affected. There are approximately 15 witnesses from the news
media, victim’s family, inmate’s family, and sheriff's department of
the county of conviction that will be affected. Additionally, the fol-
lowing agencies and some of their employees will be affected:
Kentucky State Police, Kentucky Department of Fish and Wildlife,
Kentucky National Guard, Kentucky State Medical Examiner, Lyon
County Sheriff's Office, the Kuttawa Fire Department, the Eddyville
Fire Department, the Lyon County Coroner, Office of the Com-
monwealth’s Attorney for Lyon County, and the Lyon County Am-
bulance Service.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Except for the Department of Correc-
tions personnel, none of the entities listed above will to have take
any action to comply with this administrative regulation. Depart-
ment of Corrections employees will be trained to comply with it.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): Again, this administrative regulation is primarily applicable
only to personnel of the Department of Corrections. However, other
individuals and state and local government agencies are affected
by the Execution process. In the event that an execution is carried
out, it is estimated that the cost will be approximately $17,000 for
the Department of Corrections, $2,200 for the Kentucky State Po-
lice, $450 for the Kentucky Department of Fish and Wildlife, $2,000
for the Office of the Kentucky State Medical Examiner, $500 for the
Lyon County Sheriff's Office. The Kuttawa and Eddyville Fire De-
partments will be on standby and this cost is unknown. Additional-
ly, the cost for Kentucky National Guard personnel, the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service is unknown.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This administrative regulation will
assist in placing the Department of Corrections in compliance with
the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, -S.W.3d-, 2009 WL 4117353
(Ky.). Further, it will assist personnel of the Department of Correc-
tions in the administration of their duties during an execution.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: This administrative regulation is promulgated in
compliance with a recent Supreme Court of Kentucky decision.
The execution process has been in effect for many years, so this
process will not be newly implemented. The current cost to conduct
an execution is approximately $17,000.

(b) On a continuing basis: Each execution is estimated to cost
approximately $17,000.

(6) What is the source of funding to be used for the implemen-
tation and enforcement of this administrative regulation: Tax dollars
designated to the Department of Corrections, via the biennial
budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change, if it is an amendment: This regulation
impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is
currently budgeted to the Department of Corrections. No fees are
involved.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: No fees
are established or increased.

(9) TIERING: Is tiering applied? No. Tiering was not appropri-
ate in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regu-
lated by it.
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FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will primarily impact the Kentucky Department of Correc-
tions and Kentucky State Penitentiary. However, the Kentucky
State Police, Kentucky Department of Fish and Wildlife, Kentucky
National Guard, Kentucky State Medical Examiners Office, Lyon
County Sheriff's Office, Lyon County Coroner, Eddyville Fire De-
partment, and Kuttawa Fire Department, Office of the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service will also be impacted during the execution process.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 196.035, 197.020. Further, this administrative
regulation is authorized under the recent Supreme Court of Ken-
tucky decision in Bowling v. Kentucky Department of Corrections, -
S.W.3d-, 2009 WL 4117353 (Ky.).

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government (includ-
ing cities, counties, fire departments, or school districts) for the first
full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The promul-
gation of this administrative regulation will not generate any reve-
nue for the Department of Corrections.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
promulgation of this administrative regulation will not generate any
revenue.

(c) How much will it cost to administer this program for the first
year? No new programs are created. The promulgation of this
administrative regulation relates to the procedures by which the
Kentucky Department of Corrections will conduct executions, but
does not increase costs from what was previously budgeted to the
Department of Corrections. The promulgation of this administrative
regulation should not increase costs. The other entities listed in the
response to Question #2 above should also not see any increase
in costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the cost will be approx-
imately $17,000 for the Department of Corrections, $2,200 for the
Kentucky State Police, $450 for the Kentucky Department of Fish
and Wildlife, $2,000 for the Office of the Kentucky State Medical
Examiner, and $500 for the Lyon County Sheriff's Office. The
Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard per-
sonnel, the Commonwealth’s Attorney for Lyon County, and the
Lyon County Ambulance Service is unknown.

(d) How much will it cost to administer this program for subse-
quent years? No new programs are created. The promulgation of
this administrative regulation relates to the procedures by which
the Kentucky Department of Corrections will conduct executions,
but does not increase costs from what was previously budgeted to
the Department of Corrections. The other entities listed in the re-
sponse to Question #2 above should also not see any increase in
costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the costs for each entity
involved will be that set out in subparagraph (c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None

Expenditures (+/-): The Kuttawa and Eddyville Fire Depart-
ments, Commonwealth’s Attorney for Lyon County, and Lyon
County Ambulance Service will be on standby and costs are un-
known. An exact cost for Kentucky National Guard personnel is
also unknown.

Other Explanation: None

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(Amended After Comments)

501 KAR 16:340. Electrocution protocol.

RELATES TO: KRS 196.030, 196.070, 196.180, 431.213 -
431.270

STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.218,
431.220, 431.224, 431.240, 431.250, 431.260, 431.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and
Department of Corrections to promulgate administrative regulations
necessary and suitable for the proper administration of the Cabinet
or any of its divisions. KRS 431.220 establishes requirements for
the execution of the death penalty. This administrative regulation
establishes the protocol for execution by electrocution.

Section 1. Preliminary Steps. (1) The electrocution equip-
ment shall be designed to deliver approximately five (5) to ten
(10) amps depending upon the condemned person’s physique
at the designed voltage.

(2) The electrocution equipment shall be checked within
forty-eight (48) hours of the time scheduled for an execution
by electrocution.

(3) A sodium chloride solution shall be made by a member
of the execution team within five (5) hours prior to the time
scheduled for an execution by electrocution.

(4) Natural sea sponges for the head and leg electrodes
shall be prepared by soaking them in the sodium chloride
solution.

(5) If the penitentiary does not have power at the time of
the execution, the generator for the execution building shall
be started.

(6) The condemned person’s head and one (1) leg shall be
shaved on the day of [the] execution.

(N[€2)] The Warden shall order the condemned person escort-
ed to the execution chamber and strapped in the chair.

(8)[€3)] The Warden shall order the viewing curtain opened.

(9)[4)] The Warden shall announce the execution to the wit-
nesses.

(10)[¢5)] The Warden shall ask the condemned person if he
wants to make a final statement. If a statement is made by the
condemned person, it shall be limited to two (2) minutes. The wit-
nesses shall be allowed to hear the condemned person’s state-
ment.

(11)[¢6)] The Warden shall announce the final preparations for
the execution to the witnesses.

(12)[€A] The viewing curtain shall be closed.

(13)[€8)] The execution team members shall:

(a) Attach the chin strap to the condemned person;

(b) Attach the head gear to the condemned person;

(c) Attach the leg band to the condemned person;

(d) Adjust the back board;

(e) Attach the cables from the electrocution equipment to
the head and leg electrodes with the nuts sufficiently tight-
ened to ensure a firm connection; [Make-electrical-connections

(f) Wipe any salt water released from the sponges from con-
demned person’s head and leg; and

(g9) Secure the condemned person’s leather face covering.

(14)[{9)] The Warden shall make a visual check of connections
and straps.

(15)[20)] The execution team shall exit the execution cham-
ber.

(16)[€23)] The viewing curtain shall be opened.

(A7N)[€2)] The Warden shall:

(a) Announce the execution of the condemned person to the
witnesses; and

(b) Pull the face covering over the condemned person’s face.

(18)[¢23)] All persons except the condemned person shall exit
the execution chamber.

(19)[24)] Counsel assigned by the Cabinet and counsel as-
signed by the Attorney General shall be asked whether any stays,
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orders, pardons, or commutations of sentence have been received.

Section 2. Execution. (1) The Warden shall order the execution
to proceed.

(2) The execution equipment shall be activated for a two (2)
minute cycle. The cycle shall consist of:

(a) Approximately[16060—] 2,400 volts for a period of fifteen
(15) seconds; and

(b) Approximately 240 volts for the remainder of the two (2)
minute cycle.

(3) If the Warden sees evidence of a malfunction, he shall
press the stop button on the electrocution equipment to end
the cycle.

(4) At the end of the two (2) minute cycle:

(a) The viewing curtain shall be closed; and

(b) The Warden shall observe the condemned person for signs
of life for five minutes, which at a minimum shall include pulse and
respiration.

(B5)[¢4)] If the Warden observes signs of life during the five (5)
minute observation period:

(a) The viewing curtain shall be opened; and

(b) The Warden shall order the execution cycle stated in sub-
section (2) of this section be repeated.

(6)[¢5)] If the Warden observes signs of life again, the execu-
tion shall be stopped. The commissioner shall contact the
Governor’s Office and request that the execution be suspend-
ed [steps-in-subsections-(3)-and-(4)-of-this-section-shall-be-repeat-
ed-until-death].

(N[¢6)] If the Warden does not observe signs of life:

(a) The coroner shall check the condemned person to declare
death, which at a minimum, shall include pulse and pupils; and

(b) The physician shall certify the cause of death.

Section 3. Post Execution Steps. (1) The Warden shall an-
nounce the completion of the execution to the witnesses. The view-
ing curtain shall be open during the Warden’s announcement.

(2) The witnesses shall be escorted out of the witness room.

Section 4. Stabilization Procedure. (1) Before an execution
commences:

(a) The Warden shall arrange for an ambulance and staff to be
present on penitentiary property during the execution; and

(b) A medical crash cart and defibrillator shall be located in the
execution building.

(2) If at any time during the execution process the Governor
grants a pardon or commutes the sentence of the condemned
person or if a court of competent jurisdiction issues a stay after an
execution has commenced:

(a) The execution team shall stop the execution; and

(b) The medical staff on site shall attempt to stabilize the con-
demned person with the equipment and personnel listed in subsec-
tion (1) of this section.

Section 5. Volunteer. (1) If a condemned person, who is a
volunteer, tells department staff that he does not wish to con-
tinue with the execution process, the staff shall tell the War-
den.

(2) If the execution is in process, the execution team shall
stop the execution.

(3) The Warden shall allow the condemned person to con-
tact his attorney.

(4) The Warden shall notify the commissioner.

(5) The commissioner shall contact the Governor’s Office
and request that the execution be suspended.

LADONNA H. THOMPSON, Commissioner

APPROVED BY AGENCY: February 15, 2010

FILED WITH LRC: February 15, 2010 at noon

CONTACT PERSON: Amy V. Barker, Assistant General Coun-
sel, Department of Justice and Public Safety Cabinet, 125 Holmes
Street, Frankfort, Kentucky 40601, phone (502) 564-3279, fax
(502) 564-6686.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the
protocol for conducting an execution by electrocution.

(b) The necessity of this administrative regulation: KRS Chap-
ter 431.220 establishes electrocution as one of the methods of
carrying out the death penalty. KRS 196.035 and 197.020 author-
ize the Justice and Public Safety Cabinet and the Department of
Corrections to promulgate administrative regulations for the proper
administration of the functions of the cabinet or any division in the
cabinet and the government and discipline of penitentiaries and
official conduct of all officials connected with the penitentiary. This
administrative regulation is necessary for the Department to estab-
lish the process for carrying out an execution by electrocution.

(c) How this administrative regulation conforms to the content
of the authorizing statutes:

This administrative regulation establishes the process for execution
by electrocution, the promulgation of which is authorized by KRS
196.035 and 197.020.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes a clear procedure for execution by
electrocution in this Commonwealth.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not applicable.

(b) The necessity of the amendment to this administrative
regulation: Not applicable.

(c) How the amendment conforms to the content of the author-
izing statutes: Not applicable.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not applicable.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation establishes proce-
dures that are primarily applicable only to personnel of the De-
partment of Corrections. However, all executions are performed at
the Kentucky State Penitentiary in Eddyville and other individuals
and state and local government agencies are affected. There are
currently thirty-five inmates on Kentucky’s death row who may be
affected by this administrative regulation. There are approximately
600 persons employed by the Department of Corrections who will
be affected. There are approximately 15 witnesses from the news
media, victim’s family, inmate’s family, and sheriff's department of
the county of conviction that will be affected. Additionally, the fol-
lowing agencies and some of their employees will be affected:
Kentucky State Police, Kentucky Department of Fish and Wildlife,
Kentucky National Guard, Kentucky State Medical Examiner, Lyon
County Sheriff's Office, the Kuttawa Fire Department, the Eddyville
Fire Department, the Lyon County Coroner, Office of the Com-
monwealth’s Attorney for Lyon County, and the Lyon County Am-
bulance Service.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Except for the Department of Correc-
tions personnel, none of the entities listed above will have to take
any action to comply with this administrative regulation. Depart-
ment of Corrections employees will be trained to comply with it.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): Again, this administrative regulation is primarily applicable
only to personnel of the Department of Corrections. However, other
individuals and state and local government agencies are affected
by the Execution process. In the event that an execution is carried
out, it is estimated that the cost will be approximately $17,000 for
the Department of Corrections, $2,200 for the Kentucky State Po-
lice, $450 for the Kentucky Department of Fish and Wildlife, $2,000
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for the Office of the Kentucky State Medical Examiner, $500 for the
Lyon County Sheriff's Office. The Kuttawa and Eddyville Fire De-
partments will be on standby and this cost is unknown. Additional-
ly, the cost for Kentucky National Guard personnel, the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service is unknown.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This administrative regulation will
assist in placing the Department of Corrections in compliance with
the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, -S.W.3d-, 2009 WL 4117353
(Ky.). Further, it will assist personnel of the Department of Correc-
tions in the administration of their duties during an execution.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: This administrative regulation is promulgated in
compliance with a recent Supreme Court of Kentucky decision.
The execution process has been in effect for many years, so this
process will not be newly implemented. The current cost to conduct
an execution is approximately $17,000.

(b) On a continuing basis: Each execution is estimated to cost
approximately $17,000.

(6) What is the source of funding to be used for the implemen-
tation and enforcement of this administrative regulation: Tax dollars
designated to the Department of Corrections, via the biennial
budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change, if it is an amendment: This regulation
impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is
currently budgeted to the Department of Corrections. No fees are
involved.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: No fees
are established or increased.

(9) TIERING: Is tiering applied? No. Tiering was not appropri-
ate in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regu-
lated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1.Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2.What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will primarily impact the Kentucky Department of Correc-
tions and Kentucky State Penitentiary. However, the Kentucky
State Police, Kentucky Department of Fish and Wildlife, Kentucky
National Guard, Kentucky State Medical Examiners Office, Lyon
County Sheriff's Office, Lyon County Coroner, Eddyville Fire De-
partment, and Kuttawa Fire Department, Office of the Common-
wealth’s Attorney for Lyon County, and the Lyon County Ambu-
lance Service will also be impacted during the execution process.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 196.035, 197.020. Further, this administrative
regulation is authorized under the recent Supreme Court of Ken-
tucky decision in Bowling v. Kentucky Department of Corrections, -
S.W.3d-, 2009 WL 4117353 (Ky.).

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government (includ-
ing cities, counties, fire departments, or school districts) for the first
full year the administrative regulation is to be in effect.

(&) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The promul-
gation of this administrative regulation will not generate any reve-
nue for the Department of Corrections.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,

fire departments, or school districts) for subsequent years? The
promulgation of this administrative regulation will not generate any
revenue.

(c) How much will it cost to administer this program for the first
year? No new programs are created. The promulgation of this
administrative regulation relates to the procedures by which the
Kentucky Department of Corrections will conduct executions, but
does not increase costs from what was previously budgeted to the
Department of Corrections. The promulgation of this administrative
regulation should not increase costs. The other entities listed in the
response to Question #2 above should also not see any increase
in costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the cost will be approx-
imately $17,000 for the Department of Corrections, $2,200 for the
Kentucky State Police, $450 for the Kentucky Department of Fish
and Wildlife, $2,000 for the Office of the Kentucky State Medical
Examiner, and $500 for the Lyon County Sheriff's Office. The
Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard per-
sonnel, the Commonwealth’s Attorney for Lyon County, and the
Lyon County Ambulance Service is unknown.

(d) How much will it cost to administer this program for subse-
guent years? No new programs are created. The promulgation of
this administrative regulation relates to the procedures by which
the Kentucky Department of Corrections will conduct executions,
but does not increase costs from what was previously budgeted to
the Department of Corrections. The other entities listed in the re-
sponse to Question #2 above should also not see any increase in
costs. Executions are very rarely performed. In the event that an
execution is carried out, it is estimated that the costs for each entity
involved will be that set out in subparagraph (c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None

Expenditures (+/-): The Kuttawa and Eddyville Fire Depart-
ments, Commonwealth’s Attorney for Lyon County, and Lyon
County Ambulance Service will be on standby and costs are un-
known. An exact cost for Kentucky National Guard personnel is
also unknown.

Other Explanation: None

JUSTICE AND PUBLIC SAFETY CABINET
Department of Juvenile Justice
(Amended After Comments)

505 KAR 1:160. Department of Juvenile Justice Policies
and Procedures: treatment program for juvenile sexual of-

fenders[juveniles with-sexual behavior problems and offens-

es].

RELATES TO: KRS 15A.065, 15A.067, 200.080-120, Chapters
600-645

STATUTORY AUTHORITY: KRS 15A.065(1), 15A.067,
15A.160, 200.115, 605.150, 635.095[—635-206(#)], 635.095
635.500, 635.505(1), 635.515, 635.520, 640.120, 645.250

NECESSITY, FUNCTION, AND CONFORMITY: KRS
15A.065(1), 15A.067, 15A.160, 15A.210, 15A.305(5), 605.150,
635.095, 635.520, and 640.120 authorize the Justice and Public
Safety Cabinet and the Department of Juvenile Justice to promul-
gate administrative regulations for the proper administration of the
cabinet and its programs. This administrative regulation incorpo-
rates by reference into regulatory form materials used by the De-
partment of Juvenile Justice in the implementation of a statewide
juvenile services program.

Section 1. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

(a) "Department of Juvenile Justice Policy and Procedures
Manual: Juvenile Sexual Offender Treatment Program [ferJuve-
Ailes-with-Sexual-Behavier-Problems-and-Offenses]”, February 15
2010[Nevember—13.2009][January—9,—2007], which includes the
following:
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800 Treatment Program for Juvenile Sexual Offend-
ers[Juveniles—with—Sexual-BehaviorProblems—and—Of-
fenses] (Amended 2/15/10[11/13/09][1/9/067]);

[80% Intake-and-Assessment{Amended-19/07);

802 SexOffender—Specific—Treatment Protocol(Amend-

ed1/9/07);]

803 Polygraph Examinations
02/15/10[1113/09][H9/67]);

[804 Juvenile Sexual Offender Registry (Amended-1/9/07);

805 Youthful-Offenders-(Amended-1/9/07);]

806 Juvenile Sexual[Sex] Offender Treatment and Assess-
ment Professional Approval Process[Previder] (Amend-
ed 02/15/10[13/13/09][1/9/67]).

(b) The "Standard Operating Procedures Manual for the
Treatment of Juvenile Sexual Offenders",[Program—for—Juveniles
with—Sexual—Behavier—Problems—and—Offenses™;] (Amended
2/15/10[12/13/09][19/67]);

(c) The "Estimate of Risk of Adolescent Sex Offense Recidi-
vism (ERASOR)", 08/15/06; [and]

(d) The "Juvenile Sex Offender Assessment Protocol (J-
SOAP)", 08/15/06;

(e) The "Juvenile Sexual Offender Tracking system Initial Re-
porting Form Part I, 2/15/10[23/43/09]; and

(f) The "Juvenile Sexual Offender Tracking System Reporting
Form Part 11", 2/15/10[23/13/09].

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Department of Juvenile Jus-
tice, Office of the Commissioner, 1025 Capital Center Drive, Third
Floor, Frankfort, Kentucky 40601, or at any department field office,
Monday through Friday, 8 a.m. to 4:30 p.m.

(Amended

J. RONALD HAWS, Commissioner

APPROVED BY AGENCY: February 15, 2010

FILED WITH LRC: February 15, 2010, 11 a.m.

CONTACT PERSON: LaDonna Koebel, Staff Attorney, De-
partment of Juvenile Justice, 1025 Capital Center Drive, Frankfort,
Kentucky 40601, phone (502) 573-2738, fax (502) 573-0836.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Joslyn Olinger Glover, Staff Attorney

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
incorporates by reference the policies and procedures governing
the operation of the Department of Juvenile Justice sex offender
treatment program, including the rights and responsibilities of the
Department of Juvenile Justice employees, treatment providers
and the residential and community population.

(b) The necessity of this administrative regulation: To conform
to the requirements of KRS 15A.065, 15A.067, 635.500,
635.505(1); 635.515 and 635.520 and to specifically provide a
treatment protocol for juvenile sexual offenders.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: The regulation governs every aspect of
the sexual offender treatment protocol of the Department of Juve-
nile Justice.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: By providing
clear and concise sexual offender treatment protocol to the De-
partment of Juvenile Justice employees, treatment providers and
the residential and community population as to their duties, rights,
privileges and responsibilities.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment will provide a uniform written sexual
offender treatment protocol for all youth committed to the Depart-
ment of Juvenile Justice and declared juvenile sexual offenders,
and reflect the treatment and practice of the agency.

(b) The necessity of the amendment to this administrative
regulation: To conform to the requirements of KRS 15A.065,
15A.067, 635.500, 635.505(1), 635.520, and 635.515.

(c) How the amendment conforms to the content of the author-
izing statutes: It provides for the operation, policies and procedures

governing the Department of Juvenile Justice sexual offender
treatment program.

(d) How the amendment will assist in the effective administra-
tion of the statutes: The amendment will assist the Department of
Juvenile Justice to treat juvenile sexual offenders more efficiently
and uniformly.

(3) List type and number of individuals, businesses, organiza-
tions, or state and local governments affected by this administra-
tive regulation: Approximately 250 youth annually, 20 treatment
providers, and Department personnel.

(4) Provide analysis of how the entities identified in question
(3) will be impacted by the implementation of this regulation, if new,
or by the change, if it is an amendment, including: By providing and
implementing a clear and concise sexual offender treatment proto-
col for the Department of Juvenile Justice employees, treatment
providers, and the residential and community population, the juve-
nile sexual offender treatment program will be managed more ef-
fectively and consistently. The revised treatment program will be
structured to meet the individual youth’s treatment needs.

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment. The youth who participate in the juvenile
sexual offender treatment program will be provided with specific
information regarding the required treatment protocol and the steps
that shall be expected of them to complete the treatment program.
Treatment providers and DJJ employees will provide assessments
and treatment in accordance with the treatment protocol as out-
lined in the regulation and the materials incorporated by reference.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): In complying with this administrative regulation no mone-
tary costs will be incurred by the youth, the treatment providers, or
the DJJ employees. All costs of implementation of this treatment
protocol will be paid out of budgeted monies by the Department of
Juvenile Justice.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Youth who receive treatment in
the juvenile sexual offender treatment program shall be more effec-
tively and consistently served. The treatment providers and the
DJJ employees who administer the assessments and the treatment
protocol shall provide treatment tailored to the youth’s individual
needs.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation:

(a) Initially: $5,000 for training staff.

(b) On a continuing basis: $5,000 for training staff.

(6) What is the source of funding to be used for the implemen-
tation and enforcement of this administrative regulation: Depart-
ment of Juvenile Justice General Fund.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: None

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: None

(9) Tiering: Is tiering applied? No. Tiering was not appropriate
in this administrative regulation because the administrative regula-
tion applies equally to all those individuals or entities regulated by
it. Disparate treatment of any person or entity subject to this admin-
istrative regulation could raise questions of arbitrary action on the
part of the agency. The "equal protection" and "due process"
clauses of the Fourteenth Amendment of the U.S. Constitution may
be implicated as well as the Sections 2 and 3 of the Kentucky Con-
stitution.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Department of Ju-
venile Justice.

3. Identify each state or federal statute or federal regulation
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that requires or authorizes the action taken by the administrative
regulation. KRS 15A.065(1), 15A.067, 15A.160, 15A.210,
15A.305(5), 200.115, 605.150, 635.095, 635.100(7), 635.500,
635.505(1), 635.520, 635.515, 640.120, and 645.250.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? None

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None

(c) How much will it cost to administer this program for the first
year? See narrative provided below.

(d) How much will it cost to administer this program for subse-
quent years? See narrative provided below.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation: This regulation will provide a uniform writ-
ten sexual offender treatment protocol for all youth committed to
the Department of Juvenile Justice who are declared juvenile sex-
ual offenders, and reflect the treatment and practice of the agency.
The only expense regarding this regulation is the cost of staff train-
ing, which for the first year is approximately $5,000.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care
(Amended After Comments)

906 KAR 1:180. Operation and services; personal services
agencies.

RELATES TO: KRS Chapter 13B, 209.030(2), (3), 216.710-
216.716, 216B.015, 620.030(1)

STATUTORY AUTHORITY: KRS 216.712(4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216.712(1) provides that no personal services agency shall be
operated, maintained, or advertised without obtaining certification
from the Cabinet for Health and Family Services. KRS 216.712(4)
requires the cabinet Secretary to promulgate administrative regula-
tions to implement KRS 216.712 through 216.716. This administra-
tive regulation establishes standards for the certification of person-
al services agencies.

Section 1. Definitions. (1) "Adverse action" means action taken
by the cabinet’s Office of Inspector General (OIG) to deny or re-
voke the certification of a personal services agency.

(2) "Cabinet" is defined by KRS 216.710(1).

(3) "Certification" means that a person, business entity, corpo-
ration, or association, either for-profit or not-for-profit, has been
issued a certificate by the Office of Inspector General to operate a
personal services agency.

(4) "Client" is defined by KRS 216.710(2).

(5) "Designated representative" is defined by KRS 216.710(5).

(6) "Direct service" is defined by KRS 216.710(6).

(7) "Employee" means an individual who is;.

(a) Directly employed by a personal services agency;

(0)[5] An agent of a personal services agency;

(c)[+-ef] an independent contractor who has a contractual ar-
rangement with a personal services agency to provide personal
services; or

(d) Referred by another person or other agency that has
an _ownership or financial interest that is realized from the
delivery of personal services rendered by the individual for
whom the referral is made.

(8) "Facilitate the self-administration of medication"”
means the client or the client’s quardian, healthcare surrogate

as defined by KRS 311.621(15), or attorney-in-fact as appoint-
ed by a durable power of attorney authorizing the attorney-in-
fact to make health care decisions for the client, has executed
a written _consent designating the persons or_entities author-
ized to prepare or direct the client’s medications and authoriz-
ing the personal services agency to facilitate the self-
administration of medication which shall be limited as follows:

(a) A client’s medication shall:

1. Be prepared or directed in_accordance with KRS
216.710(7)(a)2 by:

a. The client’s designated representative; or

b. A licensed health-care professional who is not an own-
er, manager, or employee of the personal services agency;

2. Except for ointments, be preset in a medication organ-
izer or be a single dose unit; and

3. Include the client’s name on the medication organizer or
container in which the single dose unit is stored;

(b) A personal services agency direct care staff person
may:

1. Remind a client when to take medications and observe
to ensure that the client takes the medication as directed;

2. Hand the client’s medication to the client. If the client is
unable to open the medication, the staff person may open the
unit dose or _medication_organizer, remove the medication
from a medication organizer, and close the medication organ-
izer for the client;

3. Assist a client in_ consuming oral medication, including
tablets, capsules, or liquid medication, by:

a. Placing the dose in a container and placing the contain-
er to the mouth of the client;

b. Placing the medication in the client’s hand or mouth; or

c. Following the written instructions of the client’s desig-
nated representative or licensed health care professional for
how to enable the client to take his or her medication; or

4. Steady or guide a client's hand while applying oint-
ments; and

(c) Facilitating the self-administration of medication shall
not include:

1. Instilling eye, ear, or nasal drops;

2. Mixing, compounding, converting, or calculating medi-
cation doses;

3. The preparation of syringes for_injection or the admin-
istration of medications by any injectable route;

4. Administration of medications through intermittent pos-
itive pressure breathing machines or a nebulizer;

5. Administration of medications by way of a tube inserted
in_a cavity of the body;

6. Administration of parenteral preparations;

7. Administration of irrigations or debriding agents used in
the treatment of a skin condition; or
8. Administration of rectal, urethral, or vaginal

prepara-

imile. ; ice.]

(9) "Parent personal services agency" is defined by KRS
216.710(9).

(10) "Personal services" is defined by KRS 216.710(7).

(11) "Personal services agency" is defined by KRS 216.710(8).

(12) "Provisional certification" means that the Office of Inspec-
tor General (OIG) has issued a ninety (90) day preliminary certifi-
cate to operate a personal services agency to a person, business
entity, corporation, or association, either for-profit or not-for-profit,
which:

(a) Has three (3) or fewer employees at the time of initial appli-
cation; and
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(b) Indicated on the application that it intends to hire additional
employees within ninety (90) calendar days of the date of the ap-
plication.

(23) "Significant financial interest" means lawful, direct or indi-
rect ownership of a personal services agency or health care facility
licensed pursuant to KRS Chapter 216B in an amount equal to or
greater than twenty-five (25) percent total ownership of the per-
sonal services agency or health care facility.

Section 2. Certification of Personal Services Agencies. (1) To
operate a personal services agency, a person or entity shall obtain
certification from the Office of Inspector General.

(2) If an out-of-state personal services agency operates a
branch office in Kentucky, the out-of-state agency shall be
required to obtain separate certificates for each of its branch

offices in _Kentucky[establish-a-parent-personal-services-agency

(3) A branch office of a parent personal services agency shall
be owned and controlled by the parent personal services agency.

(4) A "health facility" or a "health service" as defined by KRS
216B.015 or a health-care practitioner licensed, certified, or regu-
lated by local, state, or federal statutes or regulations shall not be
required to obtain certification to provide personal services pursu-
ant to KRS 216.710(7)(b)9.

Section 3. Initial Application, Provisional Certification, and Ap-
proval. (1)[(a)-Except-rfor-an-entity-that-operates—a—persoenal-ser-
} i } ; ;] No person,
entity, corporation, or association shall provide personal services

prior to obtaining certification.[{b}-Pursuantto-KRS-216-712(1)an
entity that epe’ ates a' personal services agency i Kentucky pror to

(2) An applicant for initial certification, including provisional
certification, shall submit to the OIG:

(a) An initial application fee of $500 made payable to the Ken-
tucky State Treasurer;

(b) A completed Application for Certification to Operate a Per-
sonal Services Agency, OIG - 1180, November 2009, incorporated
by reference in Section 16 of this administrative regulation; and

(c) Documentation required by Section 3.A if applicable, and
Section 6 of the application.

(3) Approval of initial certification shall be contingent on:

(a) Submission of the initial application fee of $500;

(b) The applicant’s demonstration of compliance with the re-
quirements of this administrative regulation and KRS 216.712, as
documented on the Application for Certification to Operate a Per-
sonal Services Agency, OIG - 1180; and

(c) Submission of the documentation required by Section 3.A if
applicable, and Section 6 of the application.

(4)(a) Approval of provisional certification shall be contingent
on:

1. Submission of the initial application fee of $500;

2. The applicant’s demonstration of compliance with the re-
quirements of this administrative regulation and KRS 216.712, as
documented on the Application for Certification to Operate a Per-
sonal Services Agency, OIG - 1180; and

3. Submission of the documentation required by Section 3.A if
applicable, and Section 6 of the application.

(b) A personal services agency operating under provisional
certification shall, no later than fourteen (14) calendar days prior to
expiration of the provisional certificate, submit employee infor-
mation required by Section 6, paragraph 2 of the Application for
Certification to Operate a Personal Services Agency, OIG - 1180
for each employee hired by the agency after submission of the
application for initial certification.

(c) If a personal services agency operates under provisional
certification prior to approval of initial certification, the initial certifi-
cation period shall expire one (1) year from the date of the provi-
sional certificate.

Section 4. Annual Recertification. (1) At least sixty (60) calen-
dar days prior to expiration of certification, the personal services
agency shall submit to the OIG:

(a) An annual recertification fee of $350 made payable to the
Kentucky State Treasurer;

(b) A completed Application for Certification to Operate a Per-
sonal Services Agency, OIG - 1180, November 2009, incorporated
by reference in Section 16 of this administrative regulation; and

(c) Documentation required by Section 6 of the application.

(2) Approval of recertification shall be contingent on:

(a) Submission of the annual recetrtification fee of $350;

(b) The applicant’s demonstration of continued compliance with
the requirements of this administrative regulation and KRS
216.712, as documented on the Application for Certification to
Operate a Personal Services Agency, OIG - 1180; and

(c) Submission of documentation required by Section 6 of the
application.

Section 5. Change of Status. (1) Within thirty (30) calendar
days after a change in an ownership interest of more than twenty-
five (25) percent of a personal services agency, the following shall
be submitted to the OIG:

(a) An Application for Certification to Operate a Personal Ser-
vices Agency, OIG - 1180;

(b) Documentation required by Section 3.A if applicable, and
Section 6 of the application;

(c) A fee of $350 made payable to the Kentucky State Treas-
urer; and

(d) A bill of sale or comparable document which includes:

1. The name and signature of the new owner or corporation;

2. The name and signature of the buyer and the seller; and

3. The effective date of the transaction.

(2) Following a change of ownership reported in accordance
with subsection (1) of this section, certification shall be effective for
a period of one (1) year from the date the change of ownership is
approved by the OIG.

(3) A personal services agency shall notify the OIG in writing
within thirty (30) calendar days after the effective date of:

(a) A change of name;

(b) A change in the location of the parent personal services
agency or a branch office;

(c) The opening of a new branch office in Kentucky; or

(d) The closing of the parent personal services agency or an
existing branch office within the state.

Section 6. Staff Requirements. (1)(a) A personal services
agency shall employ an individual to act as the personal services
agency's manager.

(b) The manager shall be responsible for the organization and
daily operation of the personal services agency.

(c) The manager shall designate in writing one (1) or more
individuals to act on behalf of, or to perform any or all of the man-
ager’s responsibilities during the time in which the manager is una-
vailable to perform daily managerial duties for at least three (3)
consecutive business days.

(2) Prior to acting as a personal services agency’s manager, or
prior to providing direct services to a client, an applicant for em-
ployment in a personal services agency shall submit to, and have
completed a:

(a)[%:] Criminal record check conducted by the Justice and
Public Safety Cabinet, [erthe] Administrative Office of the Courts,
or a company that conducts a search of criminal record infor-
mation maintained by the Justice and Public Safety Cabinet or
Administrative Office of the Courts[:+er

‘ A : ‘ : I

(b) Check of the nurse aide and home health aide abuse regis-
try established pursuant to 906 KAR 1:100;

(c) Substance abuse test; and

(d)1. A tuberculosis (TB) risk assessment performed and re-
ported by a physician, advanced registered nurse practitioner,
physician’s assistant, or registered nurse.

2. If the TB risk assessment indicates that the applicant for
employment is at increased risk for developing tuberculosis infec-
tion, or for progressing to active TB disease if infected, the individ-
ual shall submit to the following for purposes of employment:

a. Follow-up tuberculin skin test (TST); or
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b. Blood assay for M. tuberculosis (BAMT).

3. An individual who has a positive TST result or a positive
BAMT result:

a. Shall have a medical evaluation for possible active TB and
receive a chest x-ray; and

b. Shall not provide direct services to a client until evidence is
provided to the personal services agency documenting that the
individual is free of active TB as verified through a health profes-
sional’'s statement, signed by a physician, advanced registered
nurse practitioner, physician’s assistant, or registered nurse.

(3) A personal services agency may, at its discretion, re-
guest that its manager or an employee who provides direct
services to a client submit to any of the following background
checks after the date of initial hire:

(a) Criminal record check conducted by the Justice and
Public Safety Cabinet, Administrative Office of the Courts, or a
company that conducts a search of criminal record infor-
mation maintained by the Justice and Public Safety Cabinet or
Administrative Office of the Courts;

(b) Check of the nurse aide and home health aide abuse
registry; or

(c) Substance abuse test.

(4) A personal services agency shall not employ or retain an
individual to serve as a manager or provide direct services to a
client if the individual:

(a) Has been convicted of a crime defined by KRS 216.710(3)
as verified through a criminal record check conducted pursu-
ant to subsection (2)(a) or (3)(a) of this section;

(b) Appears on the nurse aide and home health aide abuse
registry as verified through a check of the nurse aide and home
health aide abuse registry conducted pursuant to subsection

tion[subsections] (2)(b) [and-(4)b)] of this section;

(c) The results of the substance abuse test conducted pursuant
to subsection (2)[{1)](c) of this section; and

(d) Documentation from a health professional that the employ-
ee is free of active TB and, if applicable, documentation of a follow-
up TST or BAMT, chest x-ray, or medical evaluation.

(N)[¢6)] A personal services agency shall:

(a) Maintain employee records for a period of at least five (5)
years; and

(b) Ensure that the records of current employees are:

1. Maintained on the premises of the agency; or

2. Accessible via a central computer file.

(8)[£H] No personal services agency or agency employee shall
be, or apply to be a client’s:

(a) Guardian;

(b) Power of attorney;

(c) Conservator;

(d) Limited conservator;

(e) Limited guardian;

(f) Standby guardian; or

(g) Testamentary guardian.

Section 7. Staff training and Competency. (1) Prior to providing
direct services to a client, each employee shall receive training
from the personal services agency regarding the following:

(a) Procedures for reporting abuse, neglect, or exploitation of
an adult pursuant to KRS 209.030(2) and (3), or child abuse or
neglect pursuant to KRS 620.030(1);

(b) Procedures for facilitating the self-administration of medica-
tions if personal services agency staff facilitate the self-

administration of medication[%hiehﬂarembi{sanempieyee#em

(2)(b) or (3)(b) of this section;

(c) Tests positive for the presence of an illegal drug as verified
through a substance abuse test conducted pursuant to sub-
section (2)(c) or subsection (3)(c) of this section; or

(d) Fails to provide upon initial employment pursuant to
subsection (2)(d) or annually pursuant to subsection (5) of this
section:

1. A copy of the results of a health professional’s statement
documenting that the individual is free of active tuberculosis;

2. Documentation of a negative TST; or

3. Documentation of a negative BAMT.

(B)@)[4H)] A personal services agency shall require its manag-
er and each employee who provides direct services to a client to

submit annually to a[-and-have-completed-a:

{e)&] Tuberculosis risk assessment performed and reported by
a physician, advanced registered nurse practitioner, physician’s
assistant, or registered nurse.

(b)[2:] If a determination is made from the annual tuberculosis
risk assessment that the employee is at increased risk for develop-
ing tuberculosis infection, or for progressing to active TB disease if
infected, the employee shall submit to a follow-up TST or BAMT.

(€)[3:] An employee who has a positive TST result or a newly
positive BAMT shall have a medical evaluation for possible active
TB and receive a chest x-ray.

(d)[4-] If the annual tuberculosis screening reveals that the
employee is recently infected, the employee shall not provide direct
services to a client until evidence is provided documenting that the
employee is free of active tuberculosis as verified through a health
professional’s statement signed by a physician, advanced regis-
tered nurse practitioner, physician’s assistant, or a registered
nurse.

(6)[£5)] A personal services agency shall maintain documenta-
tion of the following in employee records:

(a) The results of each criminal record check conducted pursu-
ant to subsection[subsections] (2)(a) [ard(4)}a)] of this section;

(b) The results of each check of the nurse aide and home
health aide abuse registry conducted pursuant to subsec-

]; and

(c) Effective communication techniques tailored to individual
client needs.

(2)(a) A personal services agency shall evaluate the compe-
tency of each employee who will provide direct services to a client.

(b) The agency’s evaluation to determine competency shall
pertain to each personal services task the agency chooses to have
the employee perform.

(3)(@) An employee’s evaluation and a determination by the
personal services agency that the employee is competent to per-
form a personal services task shall occur before the employee
performs the task for a client without direct agency supervision.

(b) The content of the employee’s training and evaluation shall:

1. Be documented and maintained in the employee’s record,
which shall be retained for a period of at least five (5) years; and

2. Include the date and the signature of the:

a. Person who conducted the training and evaluation; and

b. Employee who received the training and evaluation.

Section 8. Service Agreement. (1) Each personal services
agency shall provide a written service agreement to the client or
the client's designated representative that includes the following:

(a) The charge for each service provided by the personal ser-
vices agency;

(b) The personal services agency's policy for notifying the cli-
ent or client's designated representative of any change in the
charge for services. Notice of an increase in the charge for ser-
vices shall be given to a participating client or client’s designated
representative at least thirty (30) calendar days in advance of the
effective date of the increase[—and—any—increase—in—the—amount
billed-to-the-client shall-be-documented-on-the-client's-service-plan
: ; h - P - .

(c) The hours the personal services agency's office is open for
business;

(d) The procedure for contacting the personal services agen-
cy's manager or the manager's designee;

(e) The procedure and telephone number to call for the pur-
pose of filing a grievance with the personal services agency as
described in Section 10 of this administrative regulation;

(f) An explanation of whether the personal services agency:

1. Directly employs the individual who will be providing person-
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al services to the client;

2. Provides bonded protection for the client; and

3. Pays workers compensation or other benefits for the individ-
ual who will be providing personal services to the client;

(g) Name of the personal services agency’s owner, including
anyone with a significant financial interest in the agency;

(h) The procedure for changing or terminating a client’s service
plan; and

(i) A statement of client rights, which shall include the following:

1. The client has the right to have the client's property treated
with respect;

2. The client has the right to request a change in his or her
service plan, including the temporary suspension, permanent ter-
mination, temporary addition, or permanent addition of a service;

3. The client has the right to file a grievance as described in
Section 10 of this administrative regulation regarding services,
employee conduct, or the lack of respect for property and not be
subject to discrimination or reprisal for filing the grievance; and

4. The client has the right to be free from verbal, physical, and
psychological abuse and to be treated with dignity.

(2) A personal services agency shall report to the cabinet an
incident of suspected:

(a) Abuse, neglect, or exploitation of an adult pursuant to KRS
209.030(2) and (3); or

(b) Child abuse or neglect pursuant to KRS 620.030(1).

Section 9. Service Plan. (1) A personal services agency's
manager or the manager's designee shall prepare a service plan.
The initial service plan shall:

(a) Be in writing, dated, and signed by the:

1. Individual who prepared it; and

2. Client or client’s designated representative;

(b) List the types and schedule of services to be provided to
the client; and

(c) Identify the charge per service or charge per hour, which-
ever method the agency uses to bill clients.

(2) If a client or the client’s designated representative re-
gquests a change in the type of service, duration of the service,
or_an_increase or decrease in the number of visits, the per-
sonal services agency manager or manager’s designee shall
document on the client’s service plan the:

(a) Requested change;

(b) Name of the person who requested the change; and

(c) Date the request was made.[and-total-amount-that-will-be

(2)(a) A personal services agency shall:

1. Document how the agency investigated each grievance; and

2. Maintain on file for a period of at least five (5) years a written
record documenting the outcome of the agency’s investigation,
including any action taken by the agency.

(b) Upon completing an investigation of a grievance, the per-
sonal services agency shall document that it notified the individual
who reported the grievance of the outcome of the investigation and
any action the agency plans to take as a result.

Section 11. Complaint Investigations. (1) The OIG shall inves-
tigate a:

(a) Report of any business that provides personal services
without receiving certification[—A-—+epertreceived-prior-to-December
31,2009 —of abusiness—that provides—personal-services—without

o ) igation]:

(b) Report of any business that markets its services as a per-
sonal services agency without receiving certification[-—A—repert
leee_uedp oF-to Decembe 342009 ab_us 1ess-that markets its
Services-as-apersoharservic es];age ey-without-certification-sha

(c) Complaint against a certified personal services agency in
which the agency is alleged to be in noncompliance with the re-
guirements of this administrative regulation or KRS 216.712;

(d) Complaint against a certified personal services agency in
which an agency employee is alleged to have abused or neglected
a client, or misappropriated a client’s property; or

(e) Complaint against a certified personal services agency in
which an agency employee is alleged to have prowded services to
a client that exceed the scope of personal services [erfacilitated
the-self-administration-of-medication-in-a-manner-that fails-to-com-

Ply-with the-criteria-established pufsuant Section-1(8)-of-this-ad

(2)(a) A certified personal services agency or a business that is
the subject of a complaint investigation shall not deny access to a
representative of the OIG, after proper identification, to make an
inspection for determining compliance with the requirements of this
administrative regulation or KRS 216.712.

(b) Denial of access, including any effort to delay, interfere
with, or obstruct an effort by a representative of the OIG to enter
the agency or deny access to records related to an inspection or
investigation shall result in revocation of a personal services agen-
cy’s certification.

Section 12. Request for Additional Information and Plans of

Correction. (1) [An-entity that applies for-initial certification-prior-to
DBecember-31,-2009,shall-submit—within-sixty—(60)-calendar-days

(3) A personal services agency shall provide a copy of the
service plan to the client within ten (10) calendar days of the date
that[:

{a)] The agency begins providing initial services[;-er

written-service-plan].

Section 10. Client Grievances. (1) A personal services agency
shall investigate a grievance made by a client or the client's desig-
nated representative alleging:

(a) An issue with a service that is furnished,

(b) Failure to furnish a service listed in the service plan;

(c) Failure to provide thirty (30) day advance notice of an in-
crease in the amount the agency charges for its services;

(d) Inappropriate conduct of an employee while the individual is
providing services to the client; or

(e) A violation of the client’s rights.

{3)](a) The OIG shall notify an applicant or certified personal
services agency in writing after:

1. Receipt of an incomplete or illegible application for initial
certification or recertification;

2. Receipt of an application for initial certification or recertifica-
tion in which additional information is needed by the OIG to verify
that the applicant or personal services agency is in compliance
with the requirements of this administrative regulation and KRS
216.712; or

3. Completion of a complaint investigation pursuant to Section
11 of this administrative regulation.

(b) The OIG’s written notification specified in paragraph (a) of
this subsection shall request that the applicant or certified personal
services agency submit the following within ten (10) calendar days
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of the date of the notice:
1. Additional information needed by the OIG to deem an initial
or recertification application as complete or legible[-Ar-exemption

A ;
senal services-agency has-been granted a-sixty (60) calendar day
extension-to-submit evidence of substance-abuse-testing-or tube
tien];
2. Additional information needed by the OIG to make a deter-
mination of compliance with the requirements of this administrative
regulation and KRS 216.712; or

3. A written plan of correction if the OIG has found upon com-
pletion of a complaint investigation that the certified personal ser-
vices agency is in violation of this administrative regulation or KRS
216.712. A plan of correction shall:

a. Be signed by the personal services agency’s owner or man-
ager;

b. Specify the date by which the agency intends to have cor-
rected the violation;

c. ldentify the specific measures the agency intends to use to
correct the violation; and

d. Identify the specific measures the agency plans to use to
ensure the violation will not recur.

(c) The OIG shall review additional information or a written plan
of correction submitted pursuant to paragraph (b) of this subsection
and notify the applicant or certified personal services agency in
writing of the decision to:

1. Approve or not approve an application;

2. Accept or not accept a plan of correction; or

3. Deny or revoke certification for a violation of this administra-
tive regulation or KRS 216.712.

(d) If the OIG determines that a plan of correction is not ac-
ceptable and makes a written request for an amended plan of cor-
rection, the certified personal services agency shall submit the
amended plan of correction within ten (10) calendar days of the
date of the OIG’s written request. The OIG shall review an amend-
ed plan of correction and notify the personal services agency in
writing of the decision to:

1. Accept the amended plan of correction;

2. Deny or revoke certification for a violation of this administra-
tive regulation or KRS 216.712; or

3. Require the agency to submit an acceptable plan of correc-
tion.

(e) A certified personal services agency that fails to submit an
acceptable plan of correction or acceptable amended plan of cor-
rection shall have its certification revoked.

(2)[¢4)] The OIG may impose fines in accordance with KRS
216.714(1) or (2).

Section 13. Denial and Revocation. (1) Initial certification shall
be denied if an applicant:

(a) Has a significant financial interest in the entity applying for
certification and held a significant financial interest in a personal
services agency or health facility licensed pursuant to KRS Chap-
ter 216B in which the agency’s certification or facility’s licensure
was revoked during the three (3) years immediately preceding the
filing of the application;

(b) Knowingly misrepresents or submits false information on
the application; or

(c) Submits an application which fails to validate the entity’s
compliance with the requirements of this administrative regulation
and KRS 216.712.

(2) Certification shall be revoked if a personal services agency:

(a) Fails to apply for annual recertification pursuant to Section
4(1) of this administrative regulation;

(b) Knowingly misrepresents or submits false information on
the application at the time of annual recertification;

(c) Submits an application for annual recertification which fails
to validate the agency’s compliance with the requirements of this
administrative regulation and KRS 216.712;

(d) Fails to comply with the background check and employment
requirements of Section 6(2), [(3);-and] (4),_and (5) of this adminis-
trative regulation;

(e) Knowingly retains an employee who is:

1. Found by the cabinet to have abused or misappropriated a
client’s property; or

2. Convicted of, or pleads guilty, to a crime as defined by KRS
216.710(3);

(f) Fails to submit an acceptable plan of correction or accepta-
ble amended plan of correction pursuant to Section
12(1)(b)3[(3)b)2] or (d) of this administrative regulation;

(9) Interferes with a cabinet representative’s ability to perform
an official duty; or

(h) Provides services that are beyond the scope of personal
services as defined by KRS 216.710(7).

(3) Written notice of adverse action shall be provided at least
thirty (30) calendar days prior to the effective date of the denial or
revocation.

(4) The adverse action notice shall:

(a) Explain the reason for the denial or revocation of certifica-
tion;

(b) Specify that the personal services agency shall cease op-
eration prior to the effective date of the adverse action;

(c) Advise the personal services agency of the right to request
an appeal prior to the effective date of the adverse action;

(d) Specify that denial or revocation shall be stayed if an ap-
peal is requested; and

(e) Require the agency to surrender the certificate of operation
to OIG when the denial or revocation becomes effective.

Section 14. Closure of a Personal Services Agency. If a per-
sonal services agency closes voluntarily or as the result of adverse
action, the agency shall relinquish to the OIG its certificate to oper-
ate as a personal services agency immediately after the effective
date of the closure.

Section 15. Appeals. (1) A personal services agency that sub-
mits a written request for appeal within thirty (30) calendar days of
the date the agency receives a notice of adverse action shall be
afforded a hearing in accordance with KRS Chapter 13B.

(2) If a hearing officer’s final order does not uphold revocation
of certification, the personal services agency may resume provid-
ing personal services.

Section 16. Incorporation by Reference. (1) "OIG - 1180, Appli-
cation for Certification to Operate a Personal Services Agency",
edition November 2009, is incorporated by reference:

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Office of Inspector General,
275 East Main Street, Frankfort, Kentucky 40621, Monday through
Friday, 8 a.m. to 4:30 p.m.

MARY REINLE BEGLEY, Inspector General
JANIE MILLER, Secretary

APPROVED BY AGENCY: February 13, 2010

FILED WITH LRC: February 15, 2010 at 11 a.m.

CONTACT PERSON: Jill Brown, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort, Kentucky 40601, phone (502)
564-7905, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Stephanie Brammer-Barnes

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation establishes standards for the certification of person-
al services agencies.

(b) The necessity of this administrative regulation: This admin-
istrative regulation is necessary to establish standards for the certi-
fication of personal services agencies as mandated by the passage
of SB 22, 2009 GA.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of KRS 216.710 — 216.716 by establishing standards
for the certification of personal services agencies.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation will assist in the effective administration of the
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statutes by setting forth the certification requirements for personal
services agencies.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is a new administrative regulation, required by SB
22, 2009 GA. Upon consideration of comments received during the
public comment period, the amended after comments regulation
differs from the ordinary administrative regulation as follows: Adds
language consistent with KRS 216.710(8) to the definition of "em-
ployee" to ensure that individuals referred to render personal ser-
vices are subject to the same background check and training re-
quirements as individuals directly employed by personal services
agencies; Amends the definition of "facilitate the self-administration
of medication" by allowing personal services agency staff to handle
medication that is prepared by the client’s designated representa-
tive or licensed health-care professional, and is stored in a medica-
tion organizer or is a single dose unit; Adds language to clarify that
out-of-state personal services agencies which operate a branch
office in Kentucky must obtain separate certification for each
branch located in the state; Removes all references to the Decem-
ber 31, 2009 deadline for submission of applications for certifica-
tion and related references; Deletes the requirement for a "finger-
print check of the National Crime Information Database" as an
option for obtaining criminal background checks, and clarifies that
a personal services agency may use a company which conducts a
search of criminal record information which includes information
maintained by the Justice and Public Safety Cabinet or the Admin-
istrative Office of the Courts; Removes the requirement for annual
criminal record checks and nurse aide abuse registry checks; and
Clarifies that a change in the type of service, duration of the ser-
vice, or increase or reduction in the frequency of services must be
documented on the client’s service plan, and deletes the require-
ment that the service plan be signed anytime a change results in a
change to the amount billed.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation, required by SB
22,2009 GA.

(c) How the amendment conforms to the content of the author-
izing statutes: This is a new administrative regulation, required by
SB 22, 2009 GA.

(d) How the amendment will assist in the effective administra-
tion of the statutes: This is a new administrative regulation, re-
quired by SB 22, 2009 GA.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This administrative regulation will affect any entity
that applies for certification as a personal services agency.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Entities interested in obtaining certifica-
tion as a personal services agency will be required to submit an
application to the Office of Inspector General (OIG). Upon approval
by the OIG, certified personal services agency staff will be required
to submit to the following: criminal record checks at the time of
initial hire; a check of the nurse aide and home health aide abuse
registry at the time of initial hire; a substance abuse test at the time
of initial hire; and tuberculosis screening at the time of initial hire
and annually. Personal services agencies will be required to pro-
vide training to staff and evaluate employee competency. Personal
services agencies will also be required to maintain written service
plans with clients. (Service plans include the types and schedule of
services provided to the client, and the charge per service includ-
ing the total amount billed to the client.) Personal services agen-
cies will be required to conduct internal investigations of certain
grievances made by clients, such as alleged failure to furnish a
service listed in the service plan, alleged inappropriate employee
conduct, or an allegation that a client’s rights have been violated by
staff. Additionally, personal services agencies will be subject to on-
site inspection by the OIG only upon receipt of a complaint alleging

the following: noncompliance with the requirements of this adminis-
trative regulation or KRS 216.712; possible abuse or neglect of a
client, or misappropriation of a client’s property by a personal ser-
vices agency employee; or complaint that an employee has pro-
vided services to a client that exceed the scope of personal ser-
vices.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): An applicant for initial certification as a personal services
agency will be required to pay an initial application fee of $500 and
an annual recertification fee of $350 annually thereafter. A fee of
$350 will be imposed for a change in an ownership interest of more
than twenty-five (25) percent of the personal services agency.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As mandated by SB 22, 2009 GA,
an entity that demonstrates compliance with this administrative
regulation will be approved for certification as a personal services
agency.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation:

(a) Initially: The cabinet anticipates that it will cost approxi-
mately $35,100 during the first year of implementation of the per-
sonal services agency certification program. This figure was based
on several factors including the number of hours the Office of In-
spector General anticipates its survey staff may spend investigat-
ing complaints, the number of hours needed for staff to review and
process initial certification applications, annual recertification appli-
cations, and change of ownership applications, supervisory review,
technical assistance, travel costs, postage and supplies, and other
indirect costs.

(b) On a continuing basis: Approximately $35,100.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: The
source of funding to be used for implementation and enforcement
of this administrative regulation includes the Kentucky personal
services agency fund, which is created by KRS 216.716 and made
up of certification fees and fines collected pursuant to KRS
216.712 and 216.714.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: This adminis-
trative regulation establishes an initial certification fee of $500 and
an annual recertification fee of $350. A fee of $350 will be imposed
for a change in an ownership interest of more than twenty-five (25)
percent of the personal services agency.

(8) State whether or not this administrative regulation estab-
lished any fees or directly or indirectly increased any fees: This
administrative regulation establishes an initial certification fee of
$500 and an annual recertification fee of $350. A fee of $350 will
be imposed for a change in an ownership interest of more than
twenty-five (25) percent of the personal services agency.

(9) TIERING: Is tiering applied? Tiering is not applicable as
compliance with this administrative regulation applies equally to all
individuals or entities regulated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? An entity seeking
certification to operate a personal services agency.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 216.710 — 216.716.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The cabinet
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anticipates collecting approximately $37,500 in fees during the first
year.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
cabinet anticipates collecting approximately $30,000 in fees during
subsequent years.

(c) How much will it cost to administer this program for the first
year? The cabinet anticipates that it will cost approximately
$35,100 during the first year of implementation of the certification
program for personal services agencies.

(d) How much will it cost to administer this program for subse-
guent years? Approximately $35,100.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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PROPOSED AMENDMENTS RECEIVED THROUGH NOON, FEBRUARY 15, 2010

STATE BOARD OF ELECTIONS
(Amendment)

31 KAR 6:010. State-based administrative complaint pro-
cedure.

RELATES TO: KRS Chapter 13B, 117.015(1), 42 U.S.C.
15512

STATUTORY AUTHORITY: KRS 117.015(1)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1)(a) authorizes the Kentucky State Board of Elections to
promulgate administrative regulations necessary to properly carry
out its duties in the administration of the election laws. The Help
America Vote Act of 2002, 42 U.S.C. 15512, Section 402(a), re-
quires the establishment of a state-based administrative complaint
procedure[procedures] to remedy grievances in elections for feder-
al offices. This administrative regulation establishes an administra-
tive complaint procedure to remedy grievances in elections for
federal offices.

Section 1. Definitions. (1) "Board" means the State Board of
Elections or their designee as defined in KRS 117.015 and
117.025.

(2) "Complainant" means the person who files a complaint
under this administrative regulation.

(3) "Federal election" means a primary, general, or special
election at which a federal office appears on the ballot.

(4) "Presiding officer" means the person appointed by the ex-
ecutive director of the board to conduct a hearing on a complaint.

(5) "Respondent” means any state or local election official
whose actions are alleged, in a written complaint, to be in violation
of Title 11l of the Help America Vote Act of 2002, 42 U.S.C. 15481.

(6) "State or local election official" means the Secretary of
State, the State Board of Elections, a county clerk, a county board
of elections, or any officer, agent, or appointee thereof.

(7) "Title 1" means Title Il of the Help America Vote Act of
2002, Pub.L. 107-252, codified at 42 U.S.C. 15481.

Section 2. Applicability. This administrative regulation shall be
applicable to elections for federal office.

Section 3. Complaint Process. (1) Any person who believes
there has been a violation of any provision of Title Ill of the Act by
any election official may file a written complaint with the executive
director of the board.

(2) All complaints shall:

(a) Be limited to violations of the requirements placed upon the
states by Title Ill, which are limited to claims for violations of the

of this administrative regulation[;-except-the-board-shall-dismiss—a
; o £ Ao i

(2) If a complaint does not comply with Section 3 of this admin-
istrative regulation, the executive director of the board shall, within
three (3) days of receipt of the complaint, send the complainant a
notice explaining the areas of noncompliance in the complaint.

(3) The complainant shall correct a deficiency within seven (7)
days of receipt of notice of the deficiency. If the complainant fails to
correct a deficiency or fails to state a violation of Title lll, the board
shall dismiss the complaint.

(4) If a complaint complies with Section 3 of this administrative
regulation and states on its face a Title Ill violation, the board shall
accept the complaint and the complaint shall be deemed filed on
the date of receipt at the offices of the board.

(5)[(4)] Upon receipt of a complaint, the board shall send a
copy to the respondent along with a request for a response.

(6)[(5)] The respondent shall send a response to the board
within ten (10) days of the date the respondent received notice
from the board of the filed complaint.

(7)[¢6)] Upon receipt of the respondent’s response, the board
shall within three (3) days, send the complainant a copy of the
respondent’s response and a notice explaining the complaint may
be resolved informally by agreement of the parties or the com-
plainant may request a hearing [may-be-requested]. The complain-
ant shall have ten (10) days from the date the notice is received to
request an informal resolution or a hearing.

(8)[A] The executive director of the board shall be responsible
for arranging the date, time, and place for hearings, and appoint a
gualified individual to serve as the presiding officer.

(9) If at any time during the proceedings, the board believes
that the person appointed by the executive director of the board is
not performing his or her duties as presiding officer in the interest
of justice and to ensure the fair administration of the Act, the board
may withdraw the appointment of the presiding officer and appoint
another qualified individual to serve as presiding officer.

(10) The executive director shall send a notice of the identity of
the presiding officer, time, date, and location of the hearing to the
parties at least seven (7) days before the date scheduled for the
hearing.

(11) The board shall make a final determination of the com-
plaint within ninety (90) days of the receipt of the complaint, unless
the complainant agrees in writing to an extension.

Section 5. Consolidation. Upon its own motion, or upon motion
of any party, the [(8)-Fhe] board or presiding officer may consoli-
date multiple complaints into a single proceeding if there exist
common parties, common questions of law or fact, or both, or such
other circumstances as justice and the administration of the Act

following[specifically]:

1. Standards for voting systems;

2. Requirements for provisional voting and voting information;
and

3. Requirements for computerized statewide voter registration
lists and for voters who register by mail.

(b) Be submitted in writing on the Complaint and Affidavit for
Violation of Title Ill of the Help America Vote Act of 2002, and
signed by the complainant under oath or affirmation before an
officer authorized to administer oaths.

(c) Include the full name, address, and telephone number of
the complainant.

(d) Include a description of the alleged violation sufficient to
apprise the board and the respondent of the nature and specific
allegations[speeifies] of the complaint.

(e) Be sent by mail or by delivery to the Offices of the State
Board of Elections at 140 Walnut Street, Frankfort, Kentucky
40601.

(f) Be filed within ninety (90) days of the alleged violation of
Title IIl.

Section 4. Processing the Complaint and Response. (1) The
executive director of the board may refuse to accept a complaint if
the complaint does not comply with the requirements of Section 3

require.[-feasible-and-if-the-complaints-arise-out-of-the-same-fact
situation-and have common questions-oHaw-and facts .

_ (9)-The boara-shallmake-a-finat dete ation-ot the-complaint
Wit Haety (99) ds»)_se_t_ledatet eee_ps-]t Hs-Hled-unless-the

Section 6. Severance. Upon its own motion, or upon motion of
any party, the board or the presiding officer may, for good cause,
order any proceeding severed with respect to some or all issues or

parties.

Section 7.[5:] Hearings. (1) Hearings shall be conducted in
accordance with KRS Chapter 13B.

(2) Hearings shall be [tape] recorded. Aland-a] transcript of the
hearing shall not be made except upon request of a party who shall
bear the cost of transcription. Any other party may request a copy
of the transcript at his or her[their] own expense.

(3) Hearings may be held and testimony taken by teleconfer-
ence or video conference with notice to the parties.

(4) If any party fails, without good cause, to attend the hearing,
they may be held in default and have a determination made
against them.

(5) All testimony shall be taken under oath or affirmation.

(6) The complainant shall have the burden of proof.
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Section 8. Presiding Officer's Findings of Fact, Conclusions of
Law, and Recommended Order.[6—Final-Determination:] (1) Within
fourteen (14) days of the completion of the hearing,[H] the presid-
ing officer shall issue a findings of fact, conclusions of law, and
recommended order to the board setting[determines-thatthere-was

a-past, present,-or-potential-violation-of Title Il shall- then-the final
determination—shall-set] forth any findings of a past, present, or
potential[the-facts-of the] violation[-the-specific-violation] of Title Ill,
if supported by the evidence presented, and [provide] a recom-
mended remedy.

(2) The recommended remedy [awarded] shall be directed at
the improvement of processes or procedures governed by Title IlI,
consistent with federal and state law.

(3) The recommended remedy [provided] shall not include
money damages, costs, or attorney fees and shall be limited to
bringing the election practice or election system referred to in the

complaintfeemplained-of] into compliance with Title 111

Section 9. Final Determination. (1) The board shall review the
presiding officer’s findings of fact, conclusions of law, and recom-
mended order at the next scheduled meeting of the board.

(2) The board may adopt the presiding officer’s findings of fact,
conclusions of law, and recommended order as its final determina-
tion or issue its own findings of fact, conclusions of law, and final
determination based on the evidence presented.

(3) The board shall issue a final determination within thirty (30)
days of receipt of the recommended order or within ninety (90)
days of receipt of the complaint, whichever is shorter, unless the
complainant agrees in writing to an extension of time.

Section 10.[Seetion—7] Alternative Dispute Resolution. (1) If a
final determination of a complaint is not made within ninety (90)
days of the filing of the complaint, and the complainant did not
agree to an extension, then the complaint shall be referred to a
review panel comprised of three (3) members of the board.

(2) The review panel shall issue a final determination on the
complaint within sixty (60) days of the referral.

(3) The review panel shall make its determination on the record
of the hearing conducted under this administrative regulation and
shall not conduct any further proceedings.

(4) If the hearing was not conducted or completed, then the
review panel shall conduct a hearing under this administrative
regulation.

Section 11.[8:] Publication of Final Determinations. All final
determinations shall be posted on the internet homepage of the
board[—ww-kyses.comindex/Main/elecdiv-asp;] and retained in
the permanent archival records of the board by attaching to the
minutes of the monthly meeting of the board for the month the final
determination was issued.

Section 12.[9:] Incorporation by Reference. (1) "Complaint and
Affidavit for Violation of Title Il of the Help America Vote Act of
2002," SBE 21, December 2003[{}2/03)], is incorporated by refer-
ence.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Offices of the State Board of
Elections, 140 Walnut Street, Frankfort, Kentucky 40601, Monday
through Friday, 8 a.m. to 4:30[4] p.m.

TREY GRAYSON, Chair

APPROVED BY AGENCY: February 8, 2010

FILED WITH LRC: February 15, 2010 at noon

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this proposed amendment to the administrative
regulation shall be held on March 22, 2010, at 10 a.m. local time at
the State Board of elections, 140 Walnut Street, Frankfort, Ken-
tucky 40601. Individuals interested in attending this hearing shall
notify this agency in writing by March 15, 2010, five workdays prior
to the hearing, of their intent to attend. If no notification of intent to
attend the hearing is received by the date, the hearing may be
canceled. This hearing is open to the public. Any person who at-
tends will be given an opportunity to comment on the proposed
amendment to the administrative regulation. A transcript of the

public hearing will not be made unless a written request for a tran-
script is made. If you do not wish to attend the public hearing, you
may submit written comments on the proposed amendment to the
administrative regulation. Written comments shall be accepted until
March 31, 2010. Send written notification of intent to attend the
public hearing or written comments on the proposed amendment to
the administrative regulation to:

CONTACT PERSON: Kathryn H. Gabhart, General Counsel,
Kentucky State Board of Elections, 140 Walnut Street, Frankfort,
Kentucky 40601, phone (502) 573-7100, fax (502) 573-4369.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Kathryn H. Gabhart

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation sets forth the requirements placed upon the states
by Section 402(a) of the Help America Vote Act of 2002, 42 U.S.C.
15512, for a state-based administrative complaint process for elec-
tions for federal office.

(b) The necessity of this administrative regulation: This regula-
tion is necessary to comply with Section 402(a) of the Help Ameri-
ca Vote Act of 2002, 42 U.S.C. 15512, and to qualify for federal
election assistance payments to the state and units of local gov-
ernment under Parts 1 and 2 of subtitle D of the Act and the state
plan requirement.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 117.015(1)(a) authorizes the
board to promulgate administrative regulations governing the con-
duct of elections. The administrative regulation provides the state-
based administrative complaint process required by 42 U.S.C.
15512.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation provides an administrative process by which vot-
ers may bring complaints against election officials citing what they
believe to be a violation of a provision of Title Il of the Help Ameri-
ca Vote Act of 2002 that has occurred, is occurring, or is about to
occur. This process helps to ensure that voters will have better
access to the polls and an efficient mode to cast their ballots in
elections for federal office.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief narrative summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment will clarify the hearing process and
ensure that the hearing process follows the requirements of KRS
13B and 42 U.S.C. 15512.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to clarify the hearing
process in the regulation and ensure that the hearing process fol-
lows the requirements of KRS 13B and 42 U.S.C. 15512.

(c) How the amendment conforms to the content of the author-
izing statutes: This amendment conforms to the requirements of 42
U.S.C. 15512 by clarifying the process by which an individual may
bring a complaint and the hearing process concerning that com-
plaint.

(d) How the amendment will assist in the effective administra-
tion of the statutes: This amendment will provide a clarification of
the hearing process, ensure that the hearing process follows the
requirements of KRS Chapter 13B, and ensure that the complaint
process is in compliance with 42 U.S.C. 15512.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: All state and local election officials and voters.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: This amendment requires no action on
the part of state and local election officials except follow the timing
requirements for providing a response to a complaint when an
action is initiated. Any voter who desires to file a complaint will
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have to follow the requirements of this administrative regulation.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): There may costs to the State Board of Elections for com-
pensation to the individual appointed as the presiding officer. There
are minimal costs associated with printing the Complaint form.
There is no cost to local election officials and voters.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): All state and local election offi-
cials and voters will benefit from a clarified process that ensures
compliance with KRS Chapter 13B and 42 U.S.C. 15512.

(5) Provide an estimate of how much it will cost the administra-
tive agency to implement this administrative regulation:

(a) Initially: Due to a low volume of forms on hand, ordinary
printing costs already anticipated in budget.

(b) On a continuing basis: Ordinary printing costs already antic-
ipated in budget.

(6) What is the source of funding to be used for the implemen-
tation and enforcement of this administrative regulation: State
Board of Elections’ operating budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: No increase in
fees or funding will be necessary.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
amendment does not establish any fees.

(9) TIERING: Is tiering applied? Tiering was not applied be-
cause this administrative regulation applies equally to all individu-
als affected.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The State Board of
Elections and county election officials.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation: KRS 117.015(1)(a) and 42 U.S.C. 15512.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of the state or local government agen-
cy (including cities, counties, fire departments, or school districts)
for the first full year the administrative regulation is to be in effect:

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This admin-
istrative regulation will not generate any revenue.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
administrative regulation will not generate any revenue.

(c) How much will it cost to administer this program for the first
year? The costs associated with this administrative regulation are
minimal and are already allocated in the State Board of Elections’
operating budget.

(d) How much will it cost to administer this program for subse-
quent years? The costs associated with this administrative regula-
tion are minimal and are already allocated in the State Board of
Elections’ operating budget.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): N/A

Expenditures (+/-): N/A

Other Explanation:

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal man-
date: 42 U.S.C. 15512.

(2) State compliance standards: KRS 117.015(1)(a) authorizes
the board to promulgate administrative regulations governing the
conduct of elections.

(3) Minimum or uniform standards contained in the federal
mandate: 42 U.S.C. 15512 requires the states to establish a state-
based administrative complaint procedures to remedy grievances
as a condition of receiving funds. The statute requires the proce-
dures to be uniform and nondiscriminatory, allow a complainant to
file a complaint alleging a violation of Title Il of the Help America
Vote Act of 2002, allow for a hearing of the complaint, and allow for
the state to provide an appropriate remedy with a final determina-
tion within 90 days.

(4) Will this administrative regulation impose stricter require-
ments, or additional or different responsibilities or requirements,
than those required by the federal mandate? This administrative
regulation does not impose stricter requirements or additional or
different responsibilities or requirements than those required by the
federal mandate.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements: None

ENERGY AND ENVIRONMENT CABINET
Department for Environmental Protection
Division of Water
(Amendment)

401 KAR 5:045. Biochemically degradable wastes; treat-
ment.

RELATES TO: KRS 224.10-100[(1),(5),{15),{19), {21}, {23)],
224.70-100, 224.70-110

STATUTORY AUTHORITY: KRS [224.01-110(6);] 224.10-
100(19), (21)[EA)]

NECESSITY, FUNCTION, AND CONFORMITY: KRS 224.10-
100(19) requires the cabinet to issue, continue in effect, revoke,
modify, suspend, or deny permits to discharge into waters of the
Commonwealth. KRS 224.10-100(21) authorizes the cabinet to
require technological levels of treatment and effluent limitations.

This administrative regulatlon[B—neeessaFy—te—tmplement—K—Rs

HO—H] requwes a mlnlmum of secondary treatment or best con-
ventional pollutant control technology for a facility that re-
ceives[where-applicablefor-all-facilities-which-received] biochemi-
cally degradable wastes[-and-additional-treatment-in-certain-situa-
tions—The-administrative—regulation—reguires—that-such-treatment
operating].

Section 1. [Definitions. The following definitions-and conditions
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i W ! e] an
|nf|uent that[wh+eh] is blochem|cally degradable and dlscharge
into waters of the Commonwealth shall provide a minimum of sec-
ondary treatment to that influent prior to its discharge.

(2) A facility[if-otherconstituents—are-present—additional-treat-
ment-may-be required.- Those facilities] subject to [best-conven-
tional-pollutant-control-technology] treatment requirements estab-

lished in[pursuant-to] 401 KAR 5:080, Section 2[12)a)2b] shall be
exempt from the requirements of this administrative regulation.

Section 2. Secondary Treatment.[3—]Secondary treatment
shall be the[*is-that] degree of treatment that[whieh] results in an
effluent quality that[which] meets the [fellowing] minimum require-
ments:

(1) Biochemical oxygen demand, five (5) days.

(@) The arithmetic mean of the values for effluent samples
collected during a period of thirty (30) consecutive days shall not
exceed thirty (30) milligrams per liter.

(b) The arithmetic mean of the values for effluent samples
collected during a period of seven (7) consecutive days shall not
exceed forty-five (45) milligrams per liter.

) Suspended sollds [Iheseereqwrements%hau—beuaehreved

(a) The arithmetic mean of the values for suspended solids in
effluent samples collected during a period of thirty (30) consecutive
days shall not exceed thirty (30) milligrams per liter.

(b) The arithmetic mean of values for suspended solids in ef-
fluent samples collected during a period of seven (7) consecutive
days shall not exceed forty-five (45) milligrams per liter.

Sectron 3. Contrnuatlon of a Permit. A[@)%uspaﬂed%dﬁs

Seetren@—el%Any] person responsrble for an eX|st|ng faC|I|ty
that[:
whieh] receives biochemically degradable influent and discharges

into Waters of the Commonwealth shaII applv[sha”—l%&day&pner

net] for a permit to continue to discharge to the waters of the
Commonwealth 180 days prlor to the explratlon of the current per-

LEONARD K. PETERS, Secretary

APPROVED BY AGENCY: February 9, 2010

FILED WITH LRC: February 11, 2010 at 3 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
March 23, 2010 at 5 p.m. (Eastern Time) at 300 Fair Oaks Lane,
Conference Room 301D, Frankfort, Kentucky. Individuals interest-
ed in being heard at this hearing shall notify this agency in writing
by March 16, 2010, five workdays prior to the hearing, of their in-
tent to attend. If no notification of intent to attend the hearing is
received by that date, the hearing may be canceled. This hearing is
open to the public. Any person who wishes to be heard will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made un-
less a written request for a transcript is made. If you do not wish to
be heard at the public hearing, you may submit written comments
on the proposed administrative regulation. Written comments shall
be accepted until March 31, 2010. Send written notification of in-
tent to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Abigail Powell, Regulations Coordinator,
Division of Water, 200 Fair Oaks Lane, Frankfort, Kentucky 40601,
phone (502) 564-3410, fax (502) 564-0111, email: Abi-
gail.Powell@ky.gov.
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Peter T. Goodmann, Assistant Director

(1) Provide a brief summary of:

(&) What this administrative regulation does: This administra-
tive regulation requires a minimum of secondary treatment or best
conventional pollutant control technology for a facility that receives
biochemically degradable wastes.

(b) The necessity of this administrative regulation: KRS
224.10-100(19) authorizes the cabinet to issue, continue in effect,
revoke, modify, suspend or deny under such conditions as the
cabinet may prescribe, permits to discharge into any waters of the
Commonwealth. KRS 224.10-100(21) authorizes the cabinet to
require technological levels of treatment and effluent limitations.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 224.10-100(19)(c) authorizes the
cabinet to issue permits for the establishment or construction and
the operation or maintenance of waste disposal sites and facilities.
KRS 224.10-100(21) authorizes the cabinet to require technologi-
cal levels of treatment and effluent limitations. This regulation es-
tablishes the minimum of secondary treatment or best conventional
pollutant control technology for a facility that receives biochemically
degradable wastes under the authority granted the cabinet by
those statutes.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
establishes clear guidelines for acceptable minimum levels of sec-
ondary treatment or best conventional pollutant control technology
for facilities that receive biochemically degradable wastes.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment revises ambiguous terms in accord-
ance with KRS Chapter 13A and corrects inconsistencies with
other regulations in this chapter. The primary change in require-
ments is that the regulated entity must apply to continue a permit
180 before it expires, instead of 150 days. This is consistent with
the requirements of other KPDES and KNDOP regulations.

(b) The necessity of the amendment to this administrative
regulation: This amendment will clarify ambiguous terms and es-
tablish clear guidelines for minimum secondary treatment or best
conventional pollutant control technology that is internally con-
sistent with other cabinet regulations.

(c) How the amendment conforms to the content of the author-
izing statutes: This amendment conforms to KRS 224.10-
100(19)(c), which authorizes the cabinet to issue permits for the
establishment or construction and the operation or maintenance of
waste disposal sites and facilities, and KRS 224.10-100(21), which
authorizes the cabinet to require technological levels of treatment
and effluent limitations.

(d) How the amendment will assist in the effective administra-
tion of the statutes: The amendment will aid in carrying out the
goals of KRS Chapter 224. The amendment removes ambiguities
within the regulation.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This amendment affects individuals, businesses,
and organizations that are engaged in the regulated disposal of
treated wastewater under the KPDES and KNDOP permitting pro-
grams. This administrative regulation potentially affects approxi-
mately 2,000 existing permitted entities. The primary change in
requirements is that the regulated entity must apply to continue a
permit 180 before it expires, instead of 150 days. This is consistent
with the requirements of other KPDES and KNDOP regulations.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Regulated entities will not have to take
any additional action to comply with this administrative regulation.
The amendments to this administrative regulation remove incon-
sistencies between this regulation and other state regulations.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): None of the entities identified in question (3) is expected to
incur additional costs.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The regulated community affected
by this regulation will not be confused by inconsistencies between
this regulation and other state regulations.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation:

(a) Initially: No additional cost is anticipated.

(b) On a continuing basis: No additional cost is anticipated.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation? Exist-
ing permit fees, general funds, and EPA funds. This amendment
does not change any source of funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: No additional
fees or funding will be necessary to implement the amendment to
this administrative regulation.

(8) State whether or not this administrative regulation estab-
lished any fees or directly or indirectly increased any fees: This
amendment does not directly or indirectly establish fees.

(9) TIERING: Is tiering applied? Tiering is not applied.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1.Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This regulation af-
fects wastewater treatment systems that discharge to waters of the
Commonwealth. This amendment affects all units of state or local
government that have a KPDES discharge permit.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 224.10-100

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
amendment is not expected to impact revenue.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None

(c) How much will it cost to administer this program for the first
year? No additional cost is expected.

(d) How much will it cost to administer this program for subse-
guent years? No additional cost is expected.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

ENERGY AND ENVIRONMENT CABINET
Department for Environmental Protection
Division of Water
(Amendment)

401 KAR 5:070. Provisions of the KPDES permit.

RELATES TO: KRS 224.01-010, 224.01-070, 224.01-400,
224.70-100, 224.70-120, 224.99-010, 40 C.F.R. 122[sec.] 403, 33
U.S.C. 1251-1387[et seq]

STATUTORY AUTHORITY: KRS 224.10-100, 224.16-050(1),
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(4), 224.70-110, 40 C.F.R. 122,[see:] 403, 33 U.S.C. 1251-1387[et plicant-or-permittee-may-cease-conductingregulated-activities, by

! s f i : : ‘
NECESSITY FUNCTION, AND CONFORMITY: KRS 224.16- continue-to-operate-and-meetpermitreguirements-asfollows:
050(1) authorizes the cabinet to[provides—that-the-Environmental {ayH-the permittce—decides—to—cease—conductingregulated
and-Public-Protection-Cabinet-may] issue federal permits pursuant activities-at-a-given-time-within-the-term-of a permit which-has-al-

to 33 U.S.C.[U-S-C-—Section] 1342(b) of the Federal Water Pollu- ready-beenissued:

tion Control Act, 33 U.S.C 1257-1387[U-S-C—Section-1251et-seq:] - ey Hi }
subject to the conditions established[impesed] in 33 schedule leading to-timely cessation-of activities; or
U.S.C.[Sections] 1342(b) and (d). KRS 224.16-050(1) requires that 2.-The permitteeshall-cease conducting permitted-activities
any exemptions granted in the issuance of these[NPBES] permits Aok FHIEeFH } rph

shall be pursuant to 33 U.S.C.[Seetions] 1311, 1312, and 1326(a). i ified-i it:

[Further;] KRS 224.16-050(4) requires that the cabinet shall not {b)-1f-the decision to-cease conducting regulated-activities-is
impose under any permit issued pursuant to this section any efflu- rrade-belore-issuance—ofapermitwhosetermwil-nelude the ter
ent limitation, monitoring requirement, or other condition mination-date, the permit shall-contain-a schedule leading-to-termi-
that[whieh] is more stringent than the effluent limitation, monitoring nation-which-shall-ensure timely compliance no-later than the statu-
requirement, or other condition that[whick] would have been appli- tory-deadhne:

cable under the federal regulation if the permit were issued by the {c)-Hthe permittee-is-undecided whether to-cease conducting
federal government. This administrative regulation contains the regulated-activities, the cabinet shall-issue-or - modify-a permit-to

basis for provisions, terms, and effect of a KPDES permit, including containtwo{2)-sehedulesasfollows:
permit duration, schedule of compliance, and basis for permit 1. Both-schedules-shall-contain-an-identical-interim-deadline

modification or revocation and reissuance.

Section 1. Duration of Permits. The duration of a KPDES per- ply with-applicable requirements in-a timely manner if the decision
mit shall be as establlshed in 40 C.F. R 122.46, effectlve July 1, is to-continue conducting regulated activities;

Section 2. Schedules of Compliance. A schedule of compli- {e)-The-applicant's-or-permittee’'s-decision-to-cease-conducting
ance for KPDES permit shall be as established in 40 C.F.R. vi v-a-firn i ARt
122 47 effective Julv 1, 2009 [eléihe—pe#m{—may—ﬁ—apﬁwepnate satisfactory-to-the-cabinet—such-as—a-resolution-of-the-board-of
directors-ef-a—corporation:]

Section 3. Requirements for Recording and Reporting of Moni-
toring Results. The requirements for recording and reporting of a
monitoring result shall be as established in 40 C.F.R. 122.48, ef-
fective July 1, 2009 [Au—pemm&s—shan—speew

Section 4. Effect of a Permit. (1) Except for a[any] toxic ef‘fluent
standard or_prohibition established]
included] in 401 KAR 5:065, Section 2[H3)}{b)], compliance with a
KPDES permit during its term shall constitute compliance, for pur-
poses of enforcement, with the KPDES program.

(2) A permit may be modified, revoked and reissued, or re-
voked during its term for cause as established[set-foerth] in Sections
6 and 7 of this administrative regulation.

(3)[€2)] The issuance of a permit shall not convey [ary] proper-
ty rights [ef-any-sert;] or [any] exclusive privilege.

(A)[€3)] The issuance of a permit shall not authorize [any] injury
to persons or property, [ef] invasion of other private rights, or [any]
infringement of state or local law or administrative regulations.

Section 5. Transfer of Permits. Transfer of a KPDES permit
shall be as established |n 40 C.F.R. 122,61, effectlve July 1,
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Section 6. Modification or Revocation and Reissuance of Per- Fu—eentrol-measures—as—specified 401 KAR - 5:066Section

mit. (1) The modification or revocation and reissuance of a KPDES 12(9)(h), if:

permit shall be as established in 40 C.F.R. 122.62, effective July 1, 1. The permit does not-include these measures based upon

2009. the—determination-that-another—entity-was—respeonsible—for-imple-
(2) A minor modification of a KPDES permit shall be as estab- mentation of the requirements; and

lished in 40 C.F.R. 122.63, effective July 1, 2009.[Hthe-cabinet 2—TFhe-other-entity-fails-to-implement-measures-that-satisfy- the
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Section 7. Revocation of Permit. The causes and procedure for

revoking a KPDES permit shall be as established in 40 C.F.R.
122.64, effective July 1, 2009.

Section 8. Substitutions, Exceptions, and Additions to Cited
Federal Requlations.

(1) "Waters of the Commonwealth" shall be substituted for
"Waters of the United States" in the federal requlations cited in this
administrative regulation.

(2) "Cabinet" shall be substituted for "Director” if the authority
to administer the federal requlations cited in this administrative
regulation has been delegated to the cabinet.

(3) "KPDES" shall be substituted for "NPDES" if the cabinet
has been delegated the authority to implement federal requlations
cited in this administrative requlation. [{1)-TFhefollowing-shall-be
causesor eu'ee:gape teuring-its-term.—or-for-denying-a-re

20402]

LEONARD K. PETERS, Secretary

APPROVED BY AGENCY: February 9, 2010

FILED WITH LRC: February 11, 2010 at 3 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
March 23, 2010 at 5 p.m. (Eastern Time) at 300 Fair Oaks Lane,
Conference Room 301D, Frankfort, Kentucky. Individuals interest-
ed in being heard at this hearing shall notify this agency in writing
by March 16, 2010, five workdays prior to the hearing, of their in-
tent to attend. If no notification of intent to attend the hearing is
received by that date, the hearing may be canceled. This hearing is
open to the public. Any person who wishes to be heard will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made un-
less a written request for a transcript is made. If you do not wish to
be heard at the public hearing, you may submit written comments
on the proposed administrative regulation. Written comments shall
be accepted until March 31, 2010. Send written notification of in-
tent to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Abigail Powell, Regulations Coordinator,
Division of Water, 200 Fair Oaks Lane, Frankfort, Kentucky 40601,
phone (502) 564-3410, fax (502) 564-0111, email: Abi-
gail.Powell@ky.gov

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Peter T. Goodmann, Assistant Director

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation contains the basis for provisions, terms, and effect
of a KPDES permit, including permit duration, schedule of compli-

- 2117 -



VOLUME 36, NUMBER 9 - MARCH 1, 2010

ance, and basis for permit modification or revocation and reis-
suance.

(b) The necessity of this administrative regulation: KRS
224.16-050 (1) requires that any exemptions granted in the issu-
ance of these permits shall be pursuant to 33 U.S.C. 1311, 1312,
and 1326(a). Further, KRS 224.15-050(4) requires that the cabinet
shall not impose under any permit issued pursuant to this adminis-
trative regulation an effluent limitation, monitoring requirement or
other condition that is more stringent than the effluent limitation,
monitoring requirement or other condition that would have been
applicable under the federal regulation if the permit were issued by
the federal government.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 224.16-050(1) provides that the
cabinet may issue federal permits pursuant to 33 U.S.C. 1342(b) of
the Federal Water Pollution Control Act, 33 U.S.C. 1251-1387.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes the basis for provisions of a KPDES
permit.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment revises ambiguous terms in accord-
ance with KRS Chapter 13A and provides federal citations and
strikes the federal language reproduced in the body of the state
administrative regulation. The amendment also corrects incorrect
citations to other regulations in the chapter.

(b) The necessity of the amendment to this administrative
regulation: This amendment will correct and update the regulation
to make it consistent with the corresponding federal and state
regulations.

(c) How the amendment conforms to the content of the author-
izing statutes: This amendment conforms to KRS 224.16-150,
which authorizes the cabinet to implement the Federal Water Pollu-
tion Control Act.

(d) How the amendment will assist in the effective administra-
tion of the statutes: The amendment will aid in carrying out the
goals of KRS Chapter 224. The amendment removes discrepan-
cies between current state and federal regulations. The cabinet
also believes that citing federal regulations will allow future federal
changes in regulatory requirements to be more easily adopted.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This amendment affects individuals, businesses,
and organizations that are engaged in the regulated disposal of
treated wastewater under the KPDES permitting program. This
administrative regulation affects over 10,000 existing permitted
entities including individuals, businesses, and governmental organ-
izations. After analysis of the current types of permits, the adminis-
trative regulation is expected to impact the following number of
entities: Individuals:

a. The number of permits issued to an individual under this
regulation other than for a business or organization is insignificant.

b. Businesses: 1600 per year, primarily through industrial per-
mits, nonpublic entity sanitary wastewater permits, and stormwater
coverage issuances.

c. Organizations: 100 per year, primarily through individual
sanitary permits issued to nonpublic organizations such as church-
es, summer camps, and private social or sporting clubs.

d. State or Local Government: 30 per year, primarily through
permits for Public-Owned Treatment Works (POTWSs).

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Regulated entities will not have to take
any additional action to comply with this administrative regulation.
The amendments to this administrative regulation are simply a
change in style and remove any potential inconsistency between
the state and corresponding federal regulation.

(b) In complying with this administrative regulation or amend-

ment, how much will it cost each of the entities identified in ques-
tion (3): None of the entities identified in question (3) is expected to
incur additional costs. This amendment implements requirements
that are already in federal regulations.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The regulated community affected
by this regulation will not be confused by inconsistencies between
existing regulations and the updated federal regulations.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation:

(a) Initially: No additional cost is anticipated.

(b) On a continuing basis: No additional cost is anticipated.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation? Exist-
ing permit fees, general funds, and EPA funds. This amendment
does not change any source of funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: No additional
fees or funding will be necessary to implement the amendment to
this administrative regulation.

(8) State whether or not this administrative regulation estab-
lished any fees or directly or indirectly increased any fees: This
amendment does not directly or indirectly establish fees.

(9) TIERING: Is tiering applied? Permit requirements are tiered
based upon the nature and size of the wastewater discharge.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This regulation af-
fects wastewater treatment systems that discharge to waters of the
Commonwealth. This amendment affects all units of state or local
government that have a KPDES discharge permit.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS Chapter 224 and the Clean Water Act, 33 U.S.C.
1251-1387.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
amendment is not expected to impact revenue.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None

(c) How much will it cost to administer this program for the first
year? No additional cost is expected.

(d) How much will it cost to administer this program for subse-
guent years? No additional cost is expected.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal man-
date. 40 C.F.R. 122 and 33 U.S.C. 1387

2. State compliance standards. KRS 224.10-100, 224.16-050

3. Minimum or uniform standards contained in the federal
mandate. The federal standard requires that primacy states meet
or exceed the federal requirements for water pollution prevention
developed under the Clean Water Act (33 U.S.C. 1251-1387).

4. Will this administrative regulation impose stricter require-
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ments, or additional or different responsibilities or requirements
than those required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements.

ENERGY AND ENVIRONMENT CABINET
Department for Environmental Protection
Division of Water
(Amendment)

401 KAR 5:075. Cabinet review procedures for KPDES
permits.

RELATES TO: KRS 224.01-010, 224.01-070, 224.01-400,
224.10-420, 224.10-440, 224.10-470, 224.70-100, 224.70-120,
224.99-010, 40 C.F.R. 124, 33 U.S.C. 1251-1387[etseq:]

STATUTORY AUTHORITY: KRS 224.10-100(19), 224.16-050,
224.70-110, 33 U.S.C. 1251-1387[et-seq-1342]

NECESSITY, FUNCTION, AND CONFORMITY: KRS 224.10-
100(19) authorizes the [Environmental-and-Public-Protection] cabi-
net to issue, continue in effect, revoke, modify, suspend or deny
[under-such-conditions-as-the cabinet-may prescribe;] permits to
discharge into any waters of the Commonwealth. KRS 224.16-
050(1) authorizes[establishes-that] the cabinet to[may] issue feder-
al permits pursuant to 33 U.S.C.[Seetion] 1342(b) of the Federal
Water Pollution Control Act, 33 U.S.C. 1251-1387[(33-U-S-C-See-
tion—1251 et-seq)] subject to the conditions imposed in 33
U.S.C.[Seetion] 1342(b) and (d). This administrative regulation
establishes[setsforth] the procedures for[through-which-the-cabinet
wHJ—f-eHew—m] receiving permit applications, preparing draft permits,
issuing public notice, inviting public comment and holding public
hearings on draft permits.

Section 1. Review of the Application. An application for a
KPDES permit shall be submitted and reviewed as established in

40 C.F.R. 124.3, effective July 1, 2009. [(1)-Anyperson-who-re-

Section 2. Review Procedures for Permit Modification, Revoca-
tion and Reissuance, or Revocation. A KPDES permit modification,
revocation and reissuance, or revocation shall be as established in

40 C.F.R. 124.5 effective July 1, 2009. [(})Permits-may-be-modi-
fied;revoked-and-reissued,-or-revoked-either-at-the-reguest-of-any
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Section 3. Draft Permits. Preparation or denial of a draft permit developed-:
shall be as established in 40 C.F.R. 124.6, effective July 1, 2009. 3} a)--the-draft-permit-contains—any-of-thefollowing-condi-
0 TS : bi PeT— ions, : ‘ | - :

under-401 KAR 5:057-401 KAR-5:060,-401 KAR 5:065-401 KAR Section 5. Public Notice of Permit Actions and Public Comment

5:070,-401 KAR 5:075-and-401- KAR-5:080-and-all-variances-that Period. Public notice of a permit action and the public comment
are to be included. period shall be as established in 40 C.F.R. 124.10, effective July 1,
{5)-All-draft-permits-prepared-by-the-cabinet-under-this-section 2009. [(1)-Scope-

Section 4. Fact Sheets. A fact sheet shall be prepared as es- 4. A KPDES new source determination has been made in ac-
tablished in 40 C.F.R. 124.8, effective July 1, 2009. [(1)-A-faet cordance-with-the-definition-in-461-KAR-5:002:
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(e}hfkafmannepeensnm{mgflegalmenee%%q&pubh&undeﬁ Section 7. Public Hearings. A public hearing shall be conduct-
Kentuckytavws—and ed as established in 40 C.F.R. 124.12, effective July 1, 2009. [()

(d)-Any-other method reasonably calculated to-give actual ~ The cabinet shall-hold-a public-hearing-if a significant degree of

copies-of-the-draft-permit-or-draft-general-permit-as-the-case-may Section 8. Obligation to Raise Issues and Provide Information

; ; ication; During the Public Comment Period. An obligation to raise issues

5-A-brief-description-of-the-comment-procedures—reguired-by and provide information during the public comment period shall be
Sections-6-and-7-of- this-administrative-regulation-and-the-time-and as established in 40 C.F.R. 124.13, effective July 1, 2009.[AHl-per-

1-A-statement-that-the-thermal-component-of-the-diseharge-is Section 9. Conditions Requested by the Corps of Engineers

subject-to-effluentlimitations—under 401 KAR-5:065,-Section—2(1) and Other Government Agencies. Conditions requested by the

and-a-brief-deseription—including-a-guantitative-statement—of-the Corps of Engineers or another government agency shall be as

thermal-effluent-limitations-propesed-under- CWA-Sectiens-301-or established in 40 C.F.R. 124.59, established July 1, 2009. [(&)-#
Seo. ; : - el : i =T

Section 6. Public Comments and Requests for Public Hear-
ings. Provisions for public comments and requests for a public
hearing shall be as established in 40 C.F.R. 124.11, effective July
12000, - - — - v —r
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permit]

Section 10. Reopening of the Public Comment Period. The
public comment period shall be reopened as established in 40

C. F R. 124.14, effectlve Julv 1, 2009 [él—)—l#anyLdat&H#e;maﬂon@r

Section 11. Issuance and Effective Date of Permit. The issu-
ance and effective date of a KPDES permit shall be as established

in 40 C.F.R. 124.15, effective July 1, 2009. [(H)-After-the-close-of

Section 12. Response to Comments. Response to comments
shall be as established in 40 C.F.R. 124.17, effective July 1, 2009.

[éléANhen—anHmal—pem&—deeism#m—nssued—uﬂde{%eeﬂen—H—e#

Section 13. Hearings pursuant to[under] KRS 224.10-420. (1)
A determination pursuant to[under] Section 11 of this administra-
tive regulation [when-issued-by-the-cabinet] shall be subject to a
demand for a hearing pursuant to KRS 224.10-420(2).

(2) A[Any] person aggrieved by the issuance of a final permit
may request[demand] a hearing pursuant to KRS 224.10-420(2).

(3) A[Any] hearing held pursuant to this section shall be subject
to the provisions of KRS 224.10-440 and 224.10-470.

(4) Failure to raise an issue[issued] pursuant to Section 8 of
this administrative regulation shall not preclude an aggrieved per-
son from making a demand for a hearing pursuant to KRS 224.10-
420(2).

Section 14. Substitutions, Exceptions, and Additions to Cited
Federal Requlations. (1) "Waters of the Commonwealth" shall be
substituted for "Waters of the United States" in the federal regula-
tions cited in this administrative requlation.

(2) "Cabinet" shall be substituted for "Director", "EPA", and
"Regional Administrator” if the authority to administer the federal
requlations cited in this administrative requlation has been dele-
gated to the cabinet.

(3) "KPDES" shall be substituted for "NPDES" if the cabinet
has been delegated authority to implement the federal regulations
cited in this administrative regulation.

(4) "Mail", as used in 40 C.F.R. 124.10 and cited in Section 5
of this administrative regulation, shall include electronic transmis-
sion.

LEONARD K. PETERS, Secretary

APPROVED BY AGENCY: February 9, 2010

FILED WITH LRC: February 11, 2010 at 3 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
March 23, 2010 at 5 p.m. (Eastern Time) at 300 Fair Oaks Lane,
Conference Room 301D, Frankfort, Kentucky. Individuals interest-
ed in being heard at this hearing shall notify this agency in writing
by March 16, 2010, five workdays prior to the hearing, of their in-
tent to attend. If no notification of intent to attend the hearing is
received by that date, the hearing may be canceled. This hearing is
open to the public. Any person who wishes to be heard will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made un-
less a written request for a transcript is made. If you do not wish to
be heard at the public hearing, you may submit written comments
on the proposed administrative regulation. Written comments shall
be accepted until March 31, 2010. Send written notification of in-
tent to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Abigail Powell, Regulations Coordinator,
Division of Water, 200 Fair Oaks Lane, Frankfort, Kentucky 40601,
phone (502) 564-3410, fax (502) 564-0111, email: Abi-
gail.Powell@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Peter T. Goodmann, Assistant Director

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation establishes the procedures for receiving permit ap-
plications, preparing draft permits, issuing public notice, inviting
public comment, and holding public hearings on draft permits.

(b) The necessity of this administrative regulation: KRS
224.10-100 authorizes the cabinet to issue, continue in effect, re-
voke, modify, suspend or deny under such conditions as the cabi-
net may prescribe, permits to discharge into any waters of the
Commonwealth.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 224.16-050(1) authorizes the cab-
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inet to issue federal permits pursuant to 33 U.S.C. 1342(b) of the
Federal Water Pollution Control Act, 33 U.S.C. 1251-1387 subject
to the conditions imposed in 33 U.S.C.1342(b) and (d).

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation establishes the guidelines for processing permit
applications for permits to discharge into waters of the Common-
wealth.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment revises ambiguous terms in accord-
ance with KRS Chapter 13A and provides federal citations and
strikes the federal language reproduced in the body of the state
administrative regulation.

(b) The necessity of the amendment to this administrative
regulation: This amendment will correct and update the regulation
to make it consistent with the corresponding federal regulations.

(c) How the amendment conforms to the content of the author-
izing statutes: This amendment conforms to KRS 224.16-150,
which authorizes the cabinet to implement the Federal Water Pollu-
tion Control Act.

(d) How the amendment will assist in the effective administra-
tion of the statutes: The amendment will aid in carrying out the
goals of KRS Chapter 224. The amendment removes discrepan-
cies between current state and federal regulations. The cabinet
also believes that citing federal regulations will allow future federal
changes in regulatory requirements to be more easily adopted.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This amendment affects individuals, businesses,
and organizations that are engaged in the regulated disposal of
treated wastewater under the KPDES permitting program. This
administrative regulation affects over 10,000 existing permitted
entities including individuals, businesses, and governmental organ-
izations. After analysis of the current types of permits, the adminis-
trative regulation is expected to impact the following number of
entities:

a. Individuals: The number of permits issued to an individual
under this regulation other than for a business or organization is
insignificant.

b. Businesses: 1600 per year, primarily through industrial per-
mits, nonpublic entity sanitary wastewater permits, and stormwater
coverage issuances.

c. Organizations: 100 per year, primarily through individual
sanitary permits issued to nonpublic organizations such as church-
es, summer camps, and private social or sporting clubs.

d. State or Local Government: 30 per year, primarily through
permits for Public-Owned Treatment Works (POTWSs).

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Regulated entities will not have to take
any additional action to comply with this administrative regulation.
The amendments to this administrative regulation are simply a
change in style and remove any potential inconsistency between
the state and corresponding federal regulation.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): None of the entities identified in question (3) is expected to
incur additional costs. This amendment implements requirements
that are already in federal regulations.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The regulated community affected
by this regulation will not be confused by inconsistencies between
existing regulations and the updated federal regulations

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation:

(a) Initially: No additional cost is anticipated.

(b) On a continuing basis: No additional cost is anticipated.

(6) What is the source of the funding to be used for the imple-

mentation and enforcement of this administrative regulation? Exist-
ing permit fees, general funds, and EPA funds. This amendment
does not change any source of funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: No additional
fees or funding will be necessary to implement the amendment to
this administrative regulation.

(8) State whether or not this administrative regulation estab-
lished any fees or directly or indirectly increased any fees: This
amendment does not directly or indirectly establish fees.

(9) TIERING: Is tiering applied? Permit requirements are tiered
based upon the nature and size of the wastewater discharge.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This regulation af-
fects wastewater treatment systems that discharge to waters of the
Commonwealth. This amendment affects all units of state or local
government that have a KPDES discharge permit.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS Chapter 224 and the Clean Water Act, 33 U.S.C.
1251-1387

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
amendment is not expected to impact revenue.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None

(c) How much will it cost to administer this program for the first
year? No additional cost is expected.

(d) How much will it cost to administer this program for subse-
guent years? No additional cost is expected.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal man-
date. 40 C.F.R. 124 and 33 U.S.C. 1387

2. State compliance standards. KRS 224.16-050

3. Minimum or uniform standards contained in the federal
mandate. The federal standard requires that primacy states meet
or exceed the federal requirements for water pollution prevention
developed under the Clean Water Act (33 U.S.C. 1251-1387).

4. Will this administrative regulation impose stricter require-
ments, or additional or different responsibilities or requirements
than those required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements.
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TRANSPORTATION CABINET
Department of Highways
Division of Maintenance

(Amendment)

603 KAR 4:045. Cultural and recreational supplemental
guide signs and boundary signs.

RELATES TO: KRS [177-0837] 189.337, 23 C.F.R. 1.23, 23
U.S.C. 162[SubpartF]

STATUTORY AUTHORITY: KRS [+7#03%] 189.337(2), 23
U.S.C. 162

NECESSITY, FUNCTION, AND CONFORMITY: KRS
189.337(2) [and-1#7-037] authorize the Transportation Cabinet to
promulgate standards and specifications for the uniform system of
traffic control devices. This administrative regulation sets forth
standards to be used in the erection and maintenance of cultural

and recreational supplemental guide signs [anrd-beundary-signs].

Section 1. Definitions. (1) "Adventure tourism" means an activi-

"pictograph” shall be restricted to an official symbol adopted by a
state or federal governmental agency to designate an activity of
cultural, recreational or historic interest that shall be placed on the
opposite side from the directional arrow on a cultural and recrea-
tional sign.

(13)[(5)] "Public road" means a[all] state-maintained road
other than an interstate or parkway[roads-etherthan-interstate-and

(14)[(@6)] "Ramp" means the on- or off-access road from an
interstate highway or parkway to or from the first public road.

(A5)[@AH] "Temporary agritourism site" means a seasonal,
agricultural-related tourism activity held on a working farm.

(16)[¢28)] "Trailblazing" means to provide directional guidance
to a particular cultural or recreational site from other highways in
the vicinity.

(17) "Themed trail" means any roadway where a significant
portion of the roadway that has a beginning and ending point and
contains sites providing interconnected experiences of a historic,
cultural, or educational nature, follows the route directly correlated
to the historic, cultural or educational events or activities and in-

ty designed for participatory outdoor recreational activities that

cludes historic, cultural, or educational sites that are consistent

involves at least two (2) of the following:

(&) Outdoor physical activity such as horseback riding,
kayaking, spelunking, bicycling, and hunting;

(b) A cultural or recreational outdoor activity; or

with the theme of the trail.

(18) "Trail site" means a beginning, ending, or access point
adjacent to a primary or secondary roadway providing access to
opportunities for off-road activities that are pertinent to nonmotor-
ized and motorized vehicle use, including access to pedestrians,

(c) Enqaqement with nature such as W|Id||fe viewing and nature

{3)] "Clear zone" means the area between the edge of the
driving-lane of a public road and an imaginary line running parallel
to the road a certain distance from the edge of the traveled way as
specified by the AASHTO Roadside Design Guide.

(3)[(4)] "Cover" means a protective shield over a cultural and
recreational supplemental guide sign which prohibits viewing of the
sign.

(4)[65)] "Cultural and recreational supplemental guide sign
means an official sign placed within the highway right-of-way with
one (1) attraction message.

(5)[¢6)] "Cultural or recreational" means a public or private
activity that[whieh] provides to the traveling public a tourist attrac-
tion, or a cultural, historical, recreational, agricultural, educational,

bicycles, mountain bicycles, boats, horses, all-terrain vehicles
(ATVs), or off-highway vehicles (OHVs), on designated lands and
waters in Kentucky.

Section 2. General Provisions. The Department of Highways
shall control the erection and maintenance of cultural and recrea-
tional supplemental guide signs in accordance with the MUTCD
and this administrative regulation.

Section 3. Applications and Contracts for Cultural and Recrea-
tional Supplemental Guide Signs. (1) An applicant for the following
supplemental guide signs:

(a) [applicationfor]Cultural and recreational;

(b) Themed trail;

(c) Adventure tourism; and

(d) Temporary agritourism [supplemental—guide—sighs] Shall
submit the appropriate forms from the Cultural and Recreational
Forms Packet that includes Tourist Signage Program Application,
TC Form 99-201; Temporary Agritourism Site Application, TC Form
99-202; Attraction Eligibility Information, Form TC 99-203; Signing
Incentives Program Application, TC Form 99-204; and Encroach-
ment Permit, TC Form 99-1E, to the Transportation Cabinet, Divi-

or entertainment activity[eultural-orrecreational-activity to-the-trav-
ehﬂg—pubhe]

(6)[€9)] "Eligibility distance" means the distance from the loca-
tion of the entrance driveway of the activity to the point where the

information panel is located [to-the-entrance-driveway-to-the-activi-
tyl.

(N[E9Y] "lllegal sign" means an advertising device that[whieh]
has been determined by the Transportation Cabinet to be illegal as
established in[according-to-the-provisions-of] 603 KAR 3:080.

(8)[(21)] "Information panel* means one (1) to a maximum of
four (4) cultural and recreational guide signs.

(9)[22)] "Intersection” is defined by KRS 189.010(4).

(10)[(43)] "Interstate or parkway" means a highway that has
fully-controlled access and is part of the National Interstate and
Defense System of Highways or is now, or once was, a toll road.

(11)[(44)] "MUTCD" means the Federal Highway Administra-
tion's [“]Manual on Uniform Traffic Control Devices[“] incorporated
by reference in 603 KAR 5:050.

(12) "Pictograph” means a pictorial representation used to
identify a governmental jurisdiction, a governmental agency, a
military base or branch of service, a government approved univer-
sity or college, a toll payment system, or a government approved
institution. For purposes of this administrative requlation only, a

sion of Maintenance.

(2) The Division of Maintenance shall submit the completed
forms from the Cultural and Recreational forms packet to the
Transportation-Tourism _Interagency Committee for review and

approval or denial [be-made-to-the-Department-of- Highways by-the
city-orcommunity-preparing-the-signage program.

(3) An application for a pictograph shall be reviewed by the
Division of Maintenance Permits Branch and the Director of Adven-
ture Tourism for the Tourism Arts and Heritage Cabinet who shall
each make a recommendation to approve or deny the application
to the Transportation-Tourism Interagency Committee.

(D[] An application for temporary agritourism sites[sties]
shall be approved or denied by the Kentucky Department of Agri-
culture pursuant to 302 KAR 39:010.

Section 4. Information Panels for Cultural and Recreational
Supplemental Guide Signs. (1) General requirements for infor-
mation panels.

(a) The information panels shall be located to:

1. Take advantage of natural terrain;

2. Have the least impact on the scenic environment; and

3. Avoid visual conflict with other signs within the highway
right-of-way.

(b) Information panels for cultural and recreational supple-
mental guide signs shall not be erected:

1. On interstates or parkways;
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2. On the on ramp or off ramp of an interstate or parkway ex-
cept in conjunction with Limited Supplemental Guide Signs;

3. Where there is insufficient space to locate both other traffic
control devices and the information panels; or

4. So that the traffic is directed onto an interstate or parkway.

(c) Unprotected information panel supports located within the
clear zone shall be of a breakaway design.

(d) An information panel may be located laterally outside the
normal longitudinal alignment of other traffic control signs, but shall
be erected within the highway right-of-way.

(e) The location of any other traffic control device shall at all
times take precedence over the location of an information panel.

(f) A cultural and recreational activity shall have trailblazing
from the source to the activity or destination.

(2) Intersection approach information panels.

(a) An information panel shall be placed[panels-may-be-erect-
ed] on the approach to an intersection on a public road.

(b) Except as provided in paragraph (g) of this subsection,
each intersection approach information panel shall be located at
least 200 feet from the intersection.

(c) Except as provided in paragraph (g) of this subsection, an
intersection approach information panel shall be spaced at least
200 feet from any other traffic control device including another
intersection approach information panel.

(d) A separate information panel shall be installed for each of
the directions of traffic on an approach to an intersection at which a
cultural and recreational supplemental guide sign[signs] will be
placed for the identification of a cultural and recreational activi-
ty[aetivities]. The directions of traffic and the order of placement for
separate information panels shall be[are] the following:

1. Aleft turn;

2. Aright turn; and

3. No turn, if the activity or attraction is located ahead and if
allowed by the provisions established[setforth] in Section 6 of this
administrative regulation.

(e) [In-the direction of traffic, the order of placement for sepa-

0] If the "AHEAD" legend is used pursuant to the provisions of
Section 6 of this administrative regulation, an attempt shall be
made to locate it to the far right corner of the intersection, but it
shall not obstruct the driver's critical viewing of other traffic control
devices.

(O[¢eg)] The spacing requirements established[setferth] in para-
graphs (b) and (c) of this subsection may be waived by the State
Highway Engineer's Office if, based on sound engineering judg-
ment, it is determined that the intersection can safely accommo-
date the reduced spacing.

Section 5. Cultural and Recreational Supplemental Guide Sign
Design and Composition. (1) Each cultural and recreational sup-
plemental guide sign shall:

(a) Be rectangular in shape;

(b) Have a white legend and border on a brown background;

(c) Have reflective legends, arrows, backgrounds and borders;
and

(d) Contain the name of the attraction in not more than two (2)
lines of legend which shall not include promotional advertising.

(2) Each cultural and recreational supplemental guide sign on
an intersection approach information panel shall have:

(a) A separate directional arrow as set forth in Section 2D-8 of
the MUTCD;

(b) [The-distance-to-the-activity-or-attraction-may-be-shown
beneath-the-arrow:

{€)] Arrows pointing to the right at the extreme right of the cul-
tural and recreational supplemental guide sign; and

(C)[te)] Arrows pointing to the left or up at the extreme left of
the cultural and recreational supplemental guide sign.

(3) A cultural and recreational supplemental guide sign may
have the distance to an activity or attraction depicted beneath the
arrow.

(4) Advance information panels.

(a) Advance information panels shall[may] be installed only in
situations where sight distance, intersection vehicle maneuvers, or

other vehicle operation characteristics require advance notification
of the attraction to reduce vehicle conflicts and improve highway
safety;

(b) The last of the advance information panels to be driven
past shall be located at least one-half (1/2) mile (eight-tenths (0.8)
kilometers) from the intersection;

(c) The arrangement of the cultural and recreational supple-
mental guide signs on the advance information panel shall be the
same as the arrangement on the intersection information panel
except the directional arrows and distance shall be omitted.

(d) The appropriate legend "NEXT RIGHT", "NEXT LEFT", or
"AHEAD" in letters of the same size as legends shall be placed on
the cultural and recreational supplemental guide sign.

(e) The legend "RIGHT X MILE", "LEFT X KILOMETERS", or
similarly worded legend may be used if there are intervening minor
roads.

(B5)[(4)] There shall not be more than four (4) cultural and rec-
reational supplemental guide signs installed on a single information
panel.

(6)[(5)](a) Cultural and recreational supplemental guide signs
shall be arranged vertically on the information panels.

(b) An information panel [irfermation—panels] shall be located
so that the right turn signs are closer to the intersection. If no more
than four (4) cultural and recreational supplemental guide signs are
to be installed on an intersection approach information panel, the
cultural and recreational supplemental guide signs may be com-
bined on the same information panel with the cultural and recrea-
tional supplemental guide sign for left turns placed above the cul-
tural and recreational supplemental guide signs for right turns.

(N)[¢6)] The standard lettering for cultural and recreational sup-
plemental guide signs shall be capital letters, six (6) inches in
height[in-uppercase-letters] of the type provided in [*]The Standard
Alphabets for Traffic Control Devices[Highway-Sighs"—beok—pub-

(8)[(A](a) A cultural and recreational supplemental guide sign
shall not exceed seventy-two (72) inches wide and eighteen (18)
inches tall.

(b) The cultural and recreational supplemental guide signs on
the same information panel shall all be the same width.

(c) The directional arrow with the distance to the activity or
attraction underneath shall not exceed twelve (12) inches wide and
sixteen (16) inches tall.

(d) There shall be a one (1) inch white border surrounding the
sign and separating the directional arrow and legend.

(e) There shall be a one (1) inch spacing between the border
and legend and two (2) inch spacing between lines of legend.

(f) The maximum length of the legend shall be five (5) feet and
four (4) inches per line.

(g) In areas of reduced speeds or forty-five (45) mph or less
the size of the cultural and recreational supplemental guide signs
and lettering shall be set by the State Highway Engineer's Office,
considering the location and terrain of the area as based on sound
engineering judgment.

(9)[€8)] Clearance of panels should be governed by Sections
2A and 2D of the MUTCD.

Section 6. Ahead Signing. (1) The legend "AHEAD" may be
used in lieu of the up directional arrow as established[setforth] in
Section 5(2)(d) of this administrative regulation.

(2) Signing for cultural and recreational activities in the
"AHEAD" direction shall be considered only under the following
circumstances:

(a) There is signing for a similar facility in either the right or left
direction;

(b) Through traffic is not the normal traffic pattern; or

(c) The visibility of the establishment is obscured until a motor-
ist is within 800 feet of the entrance.

Section 7. Cultural and Recreational Activity Eligibility. A cul-
tural and recreational activity shall meet the following requirements
to qualify for cultural and recreational signing. A cultural and recre-
ational supplemental guide sign shall not be erected until the activi-
ty or site has been approved in accordance with this administrative

- 2125 -



VOLUME 36, NUMBER 9 - MARCH 1, 2010

regulation.

(1) The activity shall be open to the general public during regu-
lar and reasonable hours, and not by appointment or reservation
only.

(2) Approval shall not be granted if the cultural and recreational
activity is using an illegal sign at a[any] location in the Common-
wealth of Kentucky.

3) [Eaehﬂaewny—sha#eempl%w&thﬁauﬂappheabl&leeal—state

{4)] The activity shall be conducted in an appropriate building
or area.

(a) The activity shall not be conducted in a building principally
used as a residence unless there is a convenient, separate and
well-marked entrance or the cultural and recreational activity is a
bed and breakfast lodging.

(b) The building or area shall be maintained in a manner con-
sistent with standards generally accepted for that type of attraction
or activity.

(4)(a) An[(5)-Any] activity that[which] operates on a seasonal
basis or is closed in excess of thirty (30) days shall make provi-
sions to remove or cover the activity's sign during the off season.

(b) The Transportation Cabinet shall be notified at least thirty

(30) days before the opening or closing occurs [and-proper—ar-
rapngements-macde-te-remove-or-cover-the-sign-or-signs|

(5)[¢6)] A cultural and recreational supplemental guide sign
shall not be displayed if it may[which-weuld] misinform the traveling
public or is unsightly, badly faded, or in a state of dilapidation. In
these instances, the attraction shall make arrangements for a new
cultural and recreational sign.

(6)[A] The Transportation Cabinet shall not be responsible for
business lost due to cultural and recreational guide signs or infor-
mation panels that are[beeeming] temporarily out of service.

(N[68)] The display of the activity on the cultural and recrea-
tional supplemental guide sign shall not be considered an en-
dorsement or recommendation by the Commonwealth[state] of
Kentucky on behalf of the cultural and recreational activity.

(8) Except as provided in subsection (9) of this section,[{9)] to
qualify for a cultural and recreational supplemental guide sign, an
attraction or activity shall:

(a)1. Be open a minimum of eight (8) hours a day, five (5) days
a week, one (1) of which is a weekend, any time the sign is dis-
played or receives a waiver from the Transportation-Tourism Inter-
agency Committee using the criteria for the Cultural Heritage Site
Certification Program.

2. Temporary agritourism sites shall be open a minimum of six
(6) hours a day, five (5) days a week, one (1) of which is a week-
end;

(b) Have adequate parking on site or nearby for the facility;

(c) Meet[Meets] the criteria established[setforth] in the Cultural
Heritage Site Certification[Certified-Sites] Program if it is a perma-
nent activity and a cultural heritage certified site.

(d) Be listed on or eligible for listing on the National Register of
Historic Places if the cultural and recreational activity is an historic
site; and

(e)l. Have an eligibility distance of twenty (20) miles or less
from a major roadway.

2. If there is a corresponding limited supplemental guide sign,
the eligible distance shall be fifty (50) miles or less.

(9) An Adventure Tourism or Themed Trail Location shall quali-
fy for a cultural and recreational supplemental guide sign if:

(a) The attraction is open for public use during daylight hours;

(b) The site or trail is clearly identified;

(c) The rules for public use are prominently displayed or avail-
able on site;

(d) There is adequate parking and sufficient space for loading
and unloading; and

(e)l. The site is located twenty (20) miles or less from a major
roadway.

2. If there is a corresponding limited supplemental guide sign,
the eligible distance shall be fifty (50) miles or less.

Section 8. Changes. A change[Any—changes] to the original
approved permit application[set-ef-signs] as it relates to the loca-
tion or approved activities shall be sent to the Division of Mainte-
nance Permits Branch for review[permitted-by-theTFransportation
trative regulation].

Section 9. Measurements. Measurements taken to determine
the qualification for a cultural and recreational supplemental guide
sign shall be measured from the center line of all highways. This
measure shall be from the entrance driveway of the activity to the
point where the directional signs are located.

Section 10. Agritourism. (1) Advertising devices for temporary
agritourism sites approved by the Kentucky Department of Agricul-
ture pursuant to 302 KAR 39:010 may be placed off-premise and
off the right-of-way on temporary nonbillboards.

(2) There shall be only one (1) sign erected on a road in each
direction of travel.

(3) The signs may be placed two (2) weeks prior to the start of
an event and shall be removed within forty-eight (48) hours after
the event is concluded.

Section 11. [Permits—TFhe-city-or-local-community-wishing-te
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on-or-oft-the-right-o-way that-are-s _|a. ature—they-shall-be

Seetion—13:] Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) [AASHTO-publication;] "The Roadside Design Guide", [(]3rd
Edition 2006, with updated Chapter 6, AASHTOJ)];

(b) [F€99-1E] "Encroachment Permit", TC Form 99-1E, Febru-
ary 2010[(10/01 Edition), Transportation-Cabinet];

(c) "Standard Alphabets for Traffic Control Devices[Highway
Signs]", [(]2004 Edition[}], U.S. Department of Transportation;

(d) Cultural Heritage Site Certification[Certified—Sites] Pro-
gram[Guide]"; [and]

(e) "Tourist Signage Program Application", TC Form 99-201,
May 2009;

(f) "Temporary Agritourism Site Application”, TC Form 99-202,
May 2009;

(a) "Attraction Eligibility Information", TC Form 99-203, May
2009;

(h) "Signing Incentives Program Application”, TC Form 99-204,

February 2010.[“Standard—HighwaySigns",—{2004—Edition),—J-S-
Bepartmentof Transpertation:

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Transportation Cabinet,
Department of Highways, Division of Maintenance[Traffic-Opera-
tiens], 200 Mero Street, Third Floor, Frankfort, Kentucky 40622,
Monday through Friday, 8 a.m. to 4:30 p.m.

STEVEN K. WADDLE, State Highway Engineer
MIKE HANCOCK, Acting Secretary

APPROVED BY AGENCY: February 12, 2010

FILED WITH LRC: February 12, 2010 at 4 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
March 23, 2010 at 10 a.m. local time at the Transportation Cabinet,
Transportation Cabinet Building, Hearing Room C121, 200 Mero
Street, Frankfort, Kentucky 40622. Individuals interested in being
heard at this hearing shall notify this agency in writing five (5) work-
ing days prior to the hearing, of their intent to attend. If you have a
disability for which the Transportation Cabinet needs to provide
accommodations, please notify us of your requirement five working
days prior to the hearing. This request does not have to be in writ-
ing. If no notification of intent to attend the hearing is received by
that date, the hearing may be cancelled. This hearing is open to
the public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative regulation.
A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do wish to be heard at the
public hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted until
March 31, 2010. Send written notification of intent to be heard at
the public hearing or written comments on the proposed adminis-
trative regulation to the contact person.

CONTACT PERSON: D. Ann Dangelo, Asst. General Counsel,
Transportation Cabinet, Office of Legal Services, 200 Mero Street,
Frankfort, Kentucky 40622, phone (502) 564-7650, fax (502) 564-
5238.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Ann DAngelo

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
establishes the criteria to be followed in the erection and mainte-
nance of cultural and recreational supplemental guide signs and
boundary signs designed to inform motorists where cultural and
recreational sites are located.

(b) The necessity of this administrative regulation: KRS
189.337 authorizes the Transportation Cabinet to promulgate
standards and specifications for a uniform system of traffic control
devices.

(c) How this administrative regulation conforms to the content
of the authorizing statues: This administrative regulation sets forth
standards to be used in the erection and maintenance of cultural

and recreational supplemental guide signs.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
establishes eligibility requirements for Adventure Tourism attrac-
tions to qualify for the signage program.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment will incorporate the Adventure Tourism
program into the regulation and establish the requirements for an
Adventure Tourism attraction to obtain signage.

(b) The necessity of the amendment to this administrative
regulation: It is necessary to amend the regulation to incorporate
language for the Adventure Tourism program.

(c) How the amendment conforms to the content of the author-
izing statutes: This amendment sets forth standards to be used in
the erection and maintenance of cultural and recreational supple-
mental guide signs.

(d) How the amendment will assist in the effective administra-
tion of the statutes: The amendment will provide policy and proce-
dures for application and approval of cultural and recreational
signage for Adventure Tourism sites.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: This regulation will affect all cultural and recreation-
al sites in the interest of the traveling public.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: This regulation establishes eligibility
requirements for attractions to qualify for this signage program. In
order to qualify, a representative for the attraction will complete a
Cultural and Recreational Forms Packet and submit it to the
Transportation Cabinet’s Division of Maintenance.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): There is not a cost.

(c) As a result of compliance, what benefits will accrue to the
entities identified in questions (3): Entities that qualify for the sign-
age program will be allowed to post cultural and recreational sup-
plemental guide signs.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement the administrative regulation:

(a) Initially: No known cost.

(b) On a continuing basis: No known cost.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Road
funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: No

(8) State whether or not this administrative regulation estab-
lished any fees or directly or indirectly increased any fees: No

(9) TIERING: Is tiering applied? No. All cultural and recreation-
al sites affected by this regulation are treated the same.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Transportation
Cabinet and the Kentucky Tourism Arts and Heritage Cabinet.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 177.037, 189.337(2), and 23 U.S.C. 162.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
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the first full year the administrative regulation is to be in effect.
Expenditures and revenues should not be affected.

(@) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
amendment will not generate additional revenue.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
amended regulation will not generate additional revenue.

(c) How much will it cost to administer this program for the first
year? No costs are anticipated.

(d) How much will it cost to administer this program for subse-
quent years? No costs are anticipated.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+-):

Expenditures (+-):

Other Explanation:

PUBLIC PROTECTION CABINET
Kentucky Horse Racing Authority
Division of Licensing

811 KAR 1:070. Licensing Standardbred Racing. [Licenrs-

RELATES TO: KRS 230.260, 230.280, 230.290, 230.300,

dor, mutuel clerk, stable employee, occupational, special event and
any employee listed in Section 5 of this administrative requlation.

(b) Racing officials.

(c) Persons employed by the association, or employed by a
person or concern contracting with or approved by the association
or commission to provide a service or commodity associated with
racing or racing patrons, with job duties which require their pres-
ence anywhere on association grounds.

(d) Sole proprietors, independent contractors, and all partners
of a partnership contracting with or approved by the association or
commission to provide a service or commodity on association
grounds.

(e) Commission employees with job duties which require their
presence anywhere on association grounds; and

(f) Commission members.

(3) Lessors and Lessees. Any horse under lease shall race in
the name of the lessee and a copy of the lease shall be filed with
the clerk of course. A horse shall not race under lease without an
eligibility certificate issued by the United States Trotting Associa-
tion, Standardbred Canada, or other appropriate international har-
ness racing governing agency in the name of the lessee. Both the
lessee and lessor shall be licensed by the commission prior to
post.

(4) The commission shall require a person working at a li-
censed association in the Commonwealth which provides infor-
mation concerning timed public qualifying races to obtain a valid
license issued by the commission. The Presiding Judge or design-
ee may refuse entry or scratch any horse involving any person
who, after requested to obtain a valid license, fails to or is unable
to obtain a license.

230.310, 230.320[KRS230-310]
STATUTORY AUTHORITY: KRS 30.215(2), 230.260,

(5) A person required to be licensed shall submit a completed
written application on the form "Licensing Application" (KHRC 25-

230.290(2), 230.310(1).[236-260]
NECESSITY, FUNCTION, AND CONFORMITY: 230.215(2)

01 (01/10) or forms pursuant to Section 7 of this administrative
regulation, along with the fee required by Section 5 of this adminis-

grants the Kentucky Horse Racing Authority (the “Authority") the

trative regulation. A temporary license may be obtained by an au-

authority to regulate conditions under which standardbred racing

thorized representative of an owner in accordance with Section 17

shall be conducted in Kentucky. KRS 230.310(1) authorizes the

of this administrative requlation. A conditional license may be is-

Authority to establish licensing requirements for participation in

sued by the commission or its designee upon submission of a writ-

standardbred racing. EO 2009-535, effective June 12, 2009, estab-

ten application.

lished the Kentucky Horse Racing Commission (the "commission")
and transferred all functions of the Authority to the commission.
This administrative regulation establishes licensing procedures and

Section 3. General License Application Requirements for all
Applicants. (1) Any person required to be licensed by Section 2 of

requirements for participation in standardbred racing.[Fe-regulate

conditions-under-which-harness-racing-shall-be-conducted-in-Ken-

Section 1. Definitions. (1) "Person" means an individual, pro-

this_administrative requlation and desiring to participate in stand-
ardbred racing in the Commonwealth may apply to the commission
for a license.

(2) An application may be submitted on or after November 1 of
the calendar year preceding the calendar year in which the license
is to be in force. An application shall be submitted not later than
twenty-four (24) hours after an applicant has arrived on association

prietorship, firm, partnership, joint venture, joint stock company,

grounds, unless a temporary license is obtained in accordance with

syndicate, business, trust, estate, company, corporation, associa-

Section 17 of this administrative requlation. The license application

tion, club, committee, organization, lessor, lessee, racing stable,

shall be reviewed and the license issued by commission personnel.

farm name, or other group of persons acting in concert.
(2) "Restricted area" means a portion of association grounds to

(3) Information provided on or with a license application shall
be complete and correct. Material misrepresentation by a license

which access is limited to licensees whose occupation or participa-

applicant or his or her agent shall result in an immediate license

tion requires access, and to those individuals accompanying a

suspension, revocation, refusal, or denial, or imposition of a fine by

licensee as permitted by the association.

Section 2. Persons required to be licensed. (1) A person shall

the commission or the Presiding Judge.
(4)(a) An applicant for licensing shall be a minimum of sixteen
(16) years of age except as provided by paragraph (b) of this sub-

not participate in_pari-mutuel racing under the jurisdiction of the

section. An applicant may be required to submit a certified copy of

commission without a valid license issued by the commission pur-

his or her birth certificate or work permit.

suant to KRS 230.310.
(2) An owner, owner/trainer, owner/driver, owner/trainer/driver,

(b) The commission may grant an owner’s license to a person
less than sixteen (16) years of age if the person’s parent or legal

trainer, driver, and driver/trainer, shall also have a valid license

guardian is licensed by the commission. An application under this

issued by the United States Trotting Association, Standardbred

subsection shall be signed by the applicant's parent or legal guard-

Canada, or other appropriate international harness racing govern-

ian in the presence of one (1) or more of the judges.

ing agency in order to participate in pari-mutuel racing in Kentucky.
Categories of licenses issued by the commission shall include the

(5) An application from a person or entity consisting of more
than one (1) individual person desiring to race horses in the Com-

following:
(a) Racing participants and personnel including the following:

monwealth shall, upon request, in addition to designating the per-

owner, owner/trainer, owner/driver, owner/trainer/driver, driv-

son or persons representing the entire ownership of the horses, be
accompanied by documents which fully disclose the identity, de-

er/trainer, authorized agent, trainer, assistant trainer, driver, farm

gree, and type of ownership held by all individual persons who own

manager or agent, veterinarian, veterinary technologist or techni-

or control a present or reversionary interest in the horses.

cian, veterinary assistant, equine health professional, farrier, ven-

(6) The commission shall provide notice to an applicant that
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the license has been issued, denied, or refused. If all requirements

starts, or starts at Grand Circuit meetings in the two (2) year calen-

for licensure are met, a license shall be issued to the license appli-

dar period preceding the date of application provided he or she has

cant.

Section 4. Additional Licensing Requirements for Specific Li-

at least fifty (50) satisfactory Fair starts.
(d) Notwithstanding the foregoing, the applicant must have at
least ten (10) wins at extended pari-mutuel meetings while holding

censes. (1) Driver. A person desiring to drive a harness horse at a

a Provisional license and meet the provisions of Section 9 of this

race meeting licensed by the commission shall obtain a license

rule or must have at least five (5) wins at extended pari-mutuel

from the commission and the United States Trotting Association,

meetings while holding a Provisional license and obtain the unani-

Standardbred Canada, or _an appropriate international harness

mous consent of the Presiding Judge and the members of the local

racing governing agency.
(2) General Qualifications for a Qualifying-Fair (QF) Provisional
("P") and Full ("A") Driver's License. An applicant for a provisional

District Track Committee.
(4) Trainer. An applicant for a trainer license shall show proof
that he or she is duly licensed as a trainer by the United States

license to drive a harness horse at a race meeting licensed by the

Trotting Association and shall meet the requirements set forth in

commission shall meet the following requirements:
(a) Be at least sixteen (16) years of age for a (QF) license.
(b) Be at least eighteen (18) years of age for a (P) or (A) li-

811 KAR 1:085 and 811 KAR 1:090, Sections 1, 2, 3, 5, and 14. If
any licensed trainer is absent from a racing meet for more than six
(6) days, the trainer shall appoint and have properly licensed a new

cense.
(c) No applicant who has previously held any type of license
shall be subsequently denied a driver’s license solely on the basis

of age.
(d) Applicants for a Provisional license will only be considered

trainer of record.

(5) Veterinary Personnel.

(a) An application from a person desiring to treat, prescribe for,
or attend to any horse on association grounds as a practicing vet-
erinarian_shall be accompanied by evidence that the person is

for such a license when they have obtained at least twelve (12)

currently licensed as a veterinarian by the Commonwealth of Ken-

satisfactory qualifying drives within _a consecutive twelve (12)

tucky.

month period, or fifteen (15) such drives within a two (2) year peri-
od and the approval of the Presiding Judge and the local district

(b) An application from a person desiring to work on associa-
tion grounds as a veterinary technologist or veterinary technician

track committee appointed by the U.S.T.A. District Chairman. Ama-

shall be accompanied by evidence that the person is currently

teur races conducted at extended pari-mutuel tracks may be con-

reqistered as a veterinary technologist or veterinary technician by

sidered as qualifying races for the purpose of meeting this re-

the Commonwealth of Kentucky, and "Veterinarian Authorization

quirement. Drivers holding a Qualifying-Fair_license will not be

Form" (KHRC 25-04 (01/10)) signed by a licensed veterinarian

considered for advancement to a Provisional license until he or she

certifying that the applicant is working for the veterinarian as re-

has had at least six months driving experience while holding a

quired by KRS Chapter 321.

Qualifying-Fair _license, or have at least three (3) months driving
experience while holding a Qualifying-Fair license and twenty-four

(c) An application from a veterinary assistant shall be accom-
panied by a "Veterinarian Authorization Form" (KHRC 25-04

(24) satisfactory qualifying drives and the unanimous written con-

(01/10)) signed by a licensed veterinarian certifying that the appli-

sent of the Presiding Judge and the members of the local District

cant works for him or her as required by KRS 321.443.

Track Committee.
(e) At the discretion of the Presiding Judge, a qualifying driver

(d) Equine health professionals. An application from an equine
health professional not defined by KRS Chapter 321 shall be ac-

who has had satisfactory drives at fairs or in amateur races con-

companied by a "Veterinarian Authorization Form" (KHRC 25-04

ducted at county fairs may be given credit for not more than three-

(01/10)) signed by a licensed veterinarian attesting to the skill and

fourths (3/4) of those drives toward the requisite number of qualify-

integrity of the applicant by the licensed veterinarian and the Chief

ing drives required for advancement to a Provisional license.
(f) In determining the applicant’s qualifications for a Provisional
license the Presiding Judge shall consider each qualifying drive

State Veterinarian.
(6) Farriers. An _application from a person not previously li-
censed in the capacity of farrier shall submit a diploma or other

and shall not deem a drive to be unsatisfactory based solely upon

document signifying successful completion of a farrier course or

the failure of the horse to go in qualifying time.
(q) Other criteria to be considered by the Presiding Judge and

examination recognized by the American Farrier's Association, or
submit a letter of recommendation from a licensed farrier.

the District Track Committee shall include the applicant’s ability to
harness and equip a horse properly and to establish his or her

(7) Stable employee, occupational employee, vendor employ-
ee. In order to obtain a stable employee, occupational employee,

proficiency in handling the animal; such examination to be adminis-

or vendor employee license, the license applicant’s employer shall

tered by the District Track Committee.
(h) Upon satisfactory recommendations from both the Presid-

sign the employee’s license application verifying employment and
workers’ compensation coverage.

ing Judge and the District Track Committee the applicant shall be
granted a Provisional license for a probationary term of fifteen (15)

(8) Special event licensees. A special event license shall be
issued to employees who are employed by an association only for

pari-mutuel starts.
(i) Upon satisfactory completion of the probationary pari-mutuel

the duration of a special event. A special event license shall be
valid for the days of the event only, and the duration of the license

races as described above, and with written approval of the Presid-

shall not exceed three (3) calendar days.

ing Judge, a Provisional license shall be issued by this Association.
() The applicant shall submit satisfactory evidence of an eye
examination indicating 20/40 corrected vision in both eyes, or if

Section 5. Licensing Fees. (1) The following annual fees shall
accompany the application and shall not be refundable:

one (1) eye is blind, at least 20/30 corrected vision in the other eye,
and, upon request, shall submit evidence of physical and mental

(a) $125 - owner, trainer, driver, owner/trainer/driver, own-
er/driver, driver/trainer, owner/trainer, assistant trainer, veterinari-

ability or submit to a physical examination.

(3) (Full) A full license valid for all meetings. Drivers holding a
Provisional license will not be considered for advancement to a Full
license until he or she has qualified in one of the three following

an, claiming license, and temporary license;

(b) $100 - racing officials, assistant racing secretary, director of
racing, placing judge, farrier, testing laboratory employee, racing
department employee, valet, paddock blacksmith, and outrider;

categories:
(a) Had at least one year's driving experience while holding a

(c) Fifty (50) dollars - veterinary assistant, veterinary techni-
cian, veterinary technologist, equine health professional, vendor,

Provisional driver’s license plus twenty-five (25) satisfactory pari-

mutuel employee, farm manager, and farm agent;

mutuel starts in the twelve (12) month period beginning with the
issuance of the Provisional license.
(b) Or had less than one (1) year's driving experience while

(d) Twenty-five (25) dollars - association employee, occupa-
tional employee, vendor employee, any person employed by a
concern contracting with the association to provide a service or

holding a Provisional driver's license, but with at least fifty (50)

commodity and which employment requires that person’s presence

satisfactory pari-mutuel starts.
(c) Or made twenty-five (25) satisfactory extended pari-mutuel

on _association grounds during a race meeting, film patrol crew
member, television production employee, member of an associa-
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tion security department (including a policeman, watchman, fire-

insurance covering his or her employees as required by KRS

man, ambulance driver, or emergency medical technician), track

Chapter 342.

superintendent, member of maintenance department staff, admis-
sions department manager and employee, association conces-
sions_manager and employee, parking manager and employee,

Section 11. Financial responsibility. A licensee shall maintain
financial responsibility during the period for which the license is

and all other persons employed by the association;
(e) Ten (10) dollars — special event mutuel, special event oc-

issued. A licensee's failure to satisfy a final judgment rendered
against him or her by a Kentucky court, or a domesticated judg-

cupational, and special event vendor employee, including stable

ment from another jurisdiction, for goods, supplies, services, or

foreman, exercise personnel, hotwalker, groom, watchman, and

fees used in the course of his or her licensed occupation, consti-

ony person.
(f) Five (5) dollars — stable employee.
(2) A replacement fee for a duplicate license shall be ten (10)

tutes a failure to meet the financial responsibility requirements of
KRS 230.310. If the licensee fails to show just cause for his or her
failure to satisfy the judgment, then his or her license may be sus-

dollars, except that this fee shall be waived for the first duplicate

pended or revoked until the licensee provides written documenta-

license issued during any calendar year.

Section 6. Fingerprinting, if requested. A license applicant may

tion of satisfaction of the judgment. An applicant for a license may
be required to submit evidence of financial responsibility to the
commission if such a judgment has been rendered against him or

be required to furnish to the commission a set of fingerprints or
submit to fingerprinting prior to issuance of a license. If the license
applicant has been fingerprinted in the Commonwealth or another
racing jurisdiction within the five (5) years preceding the date of the

her.

Section 12. Voluntary Withdrawal of License Application. A
license applicant may with the approval of the license review com-

license application, then the commission may accept the previous

mittee voluntarily withdraw his or her license application from the

fingerprints or require new fingerprints. The cost of fingerprinting

license review process. If the applicant chooses to voluntarily with-

and fingerprint analysis shall be paid by the license applicant.

Section 7. Multi-state/National Licenses. In lieu of a license

draw his or her application, then this withdrawal shall not constitute
a denial or suspension of a license and shall be without prejudice.
The commission shall issue a notice of the withdrawal, and the

application as required by this administrative regulation, an appli-

notice shall be communicated to the Association of Racing Com-

cant may submit an ARCI Multi-State License and Information

missioners International.

Form or the National Racing Compact License and Information
Form. It shall be accepted if the commission determines that it
ensures compliance with all licensing requirements in this adminis-

Section 13. License Review Committee. (1) The Executive
Director or Presiding Judge may refer a license application to the

trative requlation and KRS Chapter 230.

Section 8. Consent to investigate by license applicants and

License Review Committee in lieu of denying.
(2) The License Review Committee shall be composed of the
Executive Director or designee, the Director of Licensing or de-

licensees. After an applicant files a license application, the com-

signee, the Presiding Judge or designee, and at least one other

mission may:
(1) Investigate the criminal background, employment history,

commission member or commission staff member as designated
by the Executive Director. At least three members of the committee

and racing history record of the applicant;

(2) Engage in research and interviews to determine the appli-
cant's character and qualifications; and

(3) Verify information provided by the applicant.

Section 9. Consent to search and seizure by licensees. (1) By

shall participate in any license review committee meeting.

(3) If a referral to the Committee is made, then a license shall
not be issued until the Committee makes a favorable ruling on the
license application. The applicant may be required by the Commit-
tee to appear personally. If the Committee is unable to make a
favorable ruling on the license application, then the Committee

acceptance of a license, a licensee consents to search and inspec-

may give the license applicant the opportunity to voluntarily with-

tion by the commission or its agents at any location described in

draw his or her license application in accordance with Section 12 of

KRS 230.260(2), including any training facility, and to the seizure

this administrative requlation. If the license applicant does not wish

of any prohibited medication, controlled substance, paraphernalia,

to voluntarily withdraw his or her application, then the Committee

or device in violation of state or federal law or Title 810 or 811 of

shall deny the application.

the Kentucky Administrative Regulations.
(2)(a) A licensee shall consent to a reasonable search of the

(4) The denial of the application may be appealed in accord-
ance with KRS Chapter 13B.

property in his or her possession by the commission or its repre-
sentatives, including tack rooms, living or sleeping quarters, motor

(5) In the alternative, the commission, the License Review
Committee, or the Executive Director may refer the case directly to

vehicles, trunks, boxes, and containers of any sort at any location

the commission without denial or approval of the application.

under the jurisdiction of the commission.
(b) A licensee shall consent to the seizure of any object which
may be evidence indicating a violation of an administrative requla-

Section 14. License denial, revocation, or suspension. (1) The
commission or its designee may refuse or deny a license applica-

tion.
(c) A licensee shall cooperate in every way with the commis-

tion; commission or Presiding Judge may suspend or revoke a
license or otherwise penalize a licensee in accordance with KRS

sion or its representatives during the conduct of an investigation, to

230.320(1), or other person participating in Kentucky horse racing,

include responding correctly to the best of his or her knowledge to

for any of the following reasons:

all questions asked by the commission or its representatives per-
taining to racing matters.
(d) A licensee shall consent to out-of-competition testing.

Section 10. Employer responsibility. (1) An employer shall not

(a) The public interest for the purpose of maintaining proper
control over horse racing meetings or pari-mutuel wagering may be
adversely affected if the license is issued;

(b) The licensee or applicant has any felony or misdemeanor
criminal conviction from any jurisdiction, including having entered

employ an unlicensed person for a position that requires a license

into any form of diversionary program, within 15 years preceding

under KRS 230.300 or 230.310 or this administrative regulation. If

the date of submission of a license application;

an _employer does so, the employer may be subjected to license
suspension, denial, or revocation under KRS Chapter 230, Title

(c) The licensee or applicant has pending criminal charges or
is criminally charged during the license period in any jurisdiction.

810 or 811 of the Kentucky Administrative Reqgulations.
(2) Every employer shall be responsible for ensuring compli-

(d) The licensee or applicant has had a license issued by the
legally constituted racing or gaming commission of a state, prov-

ance with all applicable employment laws.
(3) The license application of an employee shall be signed by

the employer.
(4) A licensed employer shall carry workers' compensation

ince, or country denied, suspended, or revoked.

(e) The licensee or applicant has had a license issued by the
Commonwealth of Kentucky revoked, suspended, or denied;

(f) The licensee or applicant has applied and received a license
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at less than sixteen (16) years of age, except as permitted in Sec-

sons are in the course of performing their duties;

tion 3 of this administrative requlation;
(q) The licensee or applicant has made a material misrepre-

(z) The licensee or applicant is unqualified to perform the du-
ties for which the license is issued;

sentation, falsification, or omission of information in an application
for a license;
(h) The licensee or applicant has been ejected, ruled off, or

(aa) The licensee or applicant has discontinued or is ineligible
for the activity for which the license is to be issued, or for which a
previous or existing license was issued;

excluded from racing association grounds in the Commonwealth of
Kentucky or a racetrack in any jurisdiction;
(i) The licensee or applicant has violated or attempted to vio-

(bb) The licensee or applicant has made a material misrepre-
sentation _in the process of registering, nominating, entering, or
racing a horse as Kentucky owned, Kentucky bred, or Kentucky

late a statute, administrative regulation, or similar rule respecting

sired;

horse racing in any jurisdiction;
() The licensee or applicant has perpetrated or attempted to

(cc) The licensee or applicant has failed to pay a required fee
or fine, or has otherwise failed to comply with Kentucky statutes or

perpetrate a fraud or misrepresentation in connection with the rac-

administrative requlations;

ing or breeding of a horse or pari-mutuel wagering;

(k) The licensee or applicant has caused, attempted to cause,
or_participated in _any way in _an attempt to cause the pre-
arrangement of a race result, or has failed to report knowledge of

(dd) The licensee or applicant failed to comply with a written
directive or ruling of the commission or the Presiding Judge;

(ee) The licensee or applicant has failed to advise the commis-
sion of changes in the application information as required by Sec-

this kind of activity immediately to the judges;
() The licensee or applicant has demonstrated financial irre-
sponsibility by accumulating unpaid obligations, defaulting on obli-

tion 16 of this administrative regulation;
(ff) The licensee or applicant has failed to comply with the tem-
porary license requirements of Section 17 of this administrative

gations, or issuing drafts or checks that are dishonored or not paid;
(m) The licensee or applicant has failed to disclose to the
commission complete ownership or beneficial interest in a horse

requlation;
(qg) The licensee or applicant has violated the photo identifica-
tion badge requirements of Section 20 of this administrative requla-

entered to be raced;
(n) The licensee or applicant has misrepresented or attempted
to misrepresent facts in connection with the sale of a horse or other

tion;
(hh) The licensee or applicant has aided or abetted any person
in violation of any statute or administrative requlation pertaining to

matter pertaining to racing or registration of a horse;

(0) The licensee or applicant has offered, promised, given,
accepted, or solicited a bribe in any form, directly or indirectly, to or
by a person having any connection with the outcome of a race, or

horse racing;

(i) The licensee or applicant has hired an unlicensed person
required by KRS 230.300 or 230.310 or this administrative regula-
tions to be licensed:;

failed to report conduct of this nature immediately to the judges;
(p) The licensee or applicant has abandoned, mistreated,

(i) The licensee or applicant, being a person other than a li-
censed veterinarian, has possessed on association grounds:

abused, neglected, or engaged in an act of cruelty to a horse;
(q) The licensee or applicant has engaged in conduct that is

1. A hypodermic needle, hypodermic syringe, or other device
which could be used to administer any substance to a horse, ex-

against the best interest of horse racing, or compromises the integ-

cept as permitted by 811 KAR 1:090; or

rity of operations at a track, training facility, or satellite facility;
(r) The licensee or applicant has entered, or aided and abetted

2. A medication, stimulant, sedative, depressant, local anes-
thetic, or any other foreign substance prohibited by a statute or

the entry, of a horse ineligible or unqualified for the race entered;
(s) The licensee or applicant has possessed on association
grounds, without written permission from the commission or the

administrative requlation of the commission; or
(kk) The licensee or applicant has manufactured, attempted to
manufacture, or possessed a false license photo identification

Presiding Judge:
1. A firearm; or

2. Any other appliance or device, other than an ordinary whip,
which could be used to alter the speed of a horse in a race or

badge;
(2) A license suspension, revocation, or denial shall be report-

ed in writing to the applicant by the Presiding Judge and to the
ARCI by the Division of Licensing, whereby other racing jurisdic-

workout.
(t) The licensee or applicant has violated any of the alcohol or

tions shall be advised of the license suspension, revocation, or
denial.

substance abuse provisions outlined in KRS Chapter 230 or 811
KAR 1:225;

(u) The licensee or applicant has failed to comply with a written
order or ruling of the commission or the judges pertaining to a rac-
ing matter or investigation;

(v) The licensee or applicant has failed to answer truthfully

(3) A license applicant may appeal the suspension, revocation,
or denial in accordance with KRS 230.320 and KRS Chapter 13B.

Section 15. Reciprocity. If the license of a person is denied,
suspended, or revoked, or if a person is ruled off, excluded, or
ejected from a racetrack in Kentucky or in another jurisdiction, the

questions asked by the commission or its representatives pertain-

commission may require reinstatement at that track before a li-

ing to a racing matter;

(w) The licensee or applicant has failed to return to an associa-
tion any purse money, trophies, or awards paid in error or ordered
redistributed by the commission;

(x) The licensee or applicant has participated in or engaged

cense is granted by the commission.

Section 16. Changes in Application Information. (1)The licen-
see or applicant shall report changes in any information required
for licensing in writing to the commission;

any conduct of a disorderly nature on association grounds which
includes, but is not limited to:
1. Failure to obey the judges' or other officials' orders that are

(2) Any change in information required for licensing shall be
submitted in writing upon the "Change in License Information
Form" (KHRC 25-03 (01/10)), signed by the licensee, and filed at

expressly authorized by the administrative regulations of the com-

the commission central office, within thirty (30) days of the change,

mission;

2. Failure to drive when programmed unless excused by the
judges:;

3. Fighting;

4. Assaults;

5. Offensive and profane language;

6. Smoking on the track in colors during actual racing hours;

7. Warming up a horse prior to racing without colors;

8. Disturbing the peace;

(y) The licensee or applicant has used profane, abusive, or
insulting language to or interfered or obstructed a commission

unless it is information listed in Subsection 3 for this section.

(3) The licensee shall report changes in information in writing
within seventy-two (72) hours of the occurrence for these items:

(a) Criminal charges;

(b) Criminal convictions;

(c) License denials and license suspensions of ten (10) days or
more;

(d) License revocations or fines of $500 or more in other juris-
dictions;

(e) Racing related disciplinary charges pending in other juris-
dictions; and

member, employee, agent, or any racing official, while these per-

(f) Withdrawal, with or without prejudice, of a license applica-
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tion by the licensee in any jurisdiction.

Section 17. Temporary licenses. (1) Only an owner is eligible
for a temporary license. A horse in a trainer's care shall not start in
a race unless the owner has a current license or has an application

(4) A license may only be used by the person to whom it is
issued, and a licensee shall not allow another person to use his or
her badge for any purpose.

(5) Licensee credentials (photo identification badges) are the
property of the commission and shall be surrendered to the Execu-

for_a temporary license, "Application for a Temporary Owner’'s

tive Director, the judges, the commission Director of Enforcement

License" (KHRC 25-02 (01/10)), on file with the commission. A

or Director of Licensing, or designee, upon request.

licensed trainer may apply for a temporary license on behalf of an
owner for whom the licensed trainer trains. The commission may
refuse the license if the applicant fails to supply a name, social

Section 21. Duties of Licensees. (1) A licensee shall be knowl-
edgeable of this administrative requlation and, by acceptance of

security number, and mailing address for a temporary license. A

the license, agrees to abide by this administrative regulation.

temporary license shall be valid for no more than thirty (30) days
from the date of issuance and shall automatically lapse after the

(2) A licensee shall report to track security or judge any
knowledge the licensee has that a violation of these rules has oc-

thirtieth day pending completion of all licensing procedures. Upon

curred or may occur.

expiration of the thirty (30) day temporary license, the owner's
license shall be suspended or the owner's horses shall be ineligible

(3) A licensee shall abide by all rulings and decisions of the
judges and the commission, and all decisions by the judges and

to race in Kentucky pending completion of all licensing procedures.

the commission shall remain in force unless reversed or modified

Completion of all owner licensing procedures shall extend the

by the commission or a court of competent jurisdiction upon proper

owner's license to the end of the calendar year. If temporary li-

appeal pursuant to KRS 230.330.

cense expires prior to completion of all owner license procedures,
the applicant shall pay an additional licensing fee.

(2) An owner shall not be eligible to be issued more than one
(1) temporary license in any calendar year.

(3) A temporary license shall not be valid for claiming.

Section 18. Eligibility for Multiple Licenses. More than one (1)
license to participate in horse racing may be granted to a person

(4) Rulings and decisions of the judges may be appealed to the
commission, except those made by the judges as to:

(a) Findings of fact as occurred during and incident to the run-
ning of a race; and

(b) A determination of the extent of disqualification of horses in
a race for fouls committed during the race.

(5) A licensee shall cooperate fully with all investigations and
inquiries made by commission representatives or association secu-

except when prohibited by Section 19 of this administrative requla-

rity, or both.

tion due to a potential conflict of interest.

Section 19. Conflict of interest. (1) The License Review Com-
mittee and the Presiding Judge or designees shall deny or refuse

(6) A licensee shall obey instructions from commission repre-
sentatives or association security, or both.

(7) All licensees shall immediately report to the commission
any known or suspected irregularities, any violation of the adminis-

to process the license of a person, and the commission or the Pre-

trative regulations rules of the commission, or any wrongdoings by

siding Judge shall revoke or suspend a licensee who is determined

any person and cooperate in any subseguent investigation.

to have a conflict of interest. This conflict of interest may exists
when a spouse, immediate family member, or other persons in a
similar relationship to a licensee or applicant holds a license which

Section 22. Common Law Rights of Associations. The validity
of a license does not preclude or infringe on the common law rights

the License Review Committee or Presiding Judge finds to be a

of associations to eject or exclude persons, licensed or unlicensed,

conflict of interest with the licensee’s or applicant’s. A finding of a

from association grounds.

conflict of interest may be appealed to the commission pursuant to
KRS 230.320 and KRS Chapter 13B.
(2) A racing official who is an owner of either the sire or dam of

Section 23. Incorporation by Reference. (1) The following ma-
terial is incorporated by reference:

a horse entered to race shall not act as an official during that race.
(3) A person who is licensed as an owner or trainer or has any
financial interest in a horse entered in that race shall not participate

(a) "Licensing Application" (KHRC 25-01 (01/10));
(b) "Application for a Temporary Owner’s License" (KHRC 25-
02 (01/10));

in that race as any of the following:

(a) Racing official;

(b) Practicing veterinarian for any horse other than owner’s;

(c) Veterinary technician, veterinary technologist, veterinarian
assistant, or equine professional to any horse other than the own-
ers;

(d) Officer or managing employee;

(e) Track maintenance supervisor or employee;

(f) Outrider;

(a) Race track security employee;

(h) Farrier;

(i) Racing chemist; and

() Testing laboratory employee.

(4) More than one license to participate in racing may be
granted to a person except if prohibited by this administrative regu-
lation due to a potential conflict of interest.

Section 20. License Photo Identification Badges. (1) If a licen-
see desires access to restricted areas of a racing association
grounds, then the licensee shall carry on his or her person at all
times within the restricted area his or her assigned commission
license (photo identification badge). These photo identification
badges are available to licensees upon presentation of appropri-
ate, valid photo identification by the licensee to commission per-
sonnel at commission licensing offices.

(2) A person shall present an appropriate license to enter a
restricted area.

(3) The judges or racing association may require visible display
of a license in a restricted area.

(c) "Change in Application Information Form" (KHRC 25-03
(01/10));

(d) "Veterinarian Authorization Form" (KHRC 25-04 (01/10));
and

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Kentucky Horse Racing
Commission, 4063 Iron Works Parkway, Building B, Lexington,
Kentucky 40511, Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material is also available at www.khrc.gov.[Owners:
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ROBERT M. BECK, Chairman
ROBERT D. VANCE, Security

APPROVED BY AGENCY: January 14, 2010

FILED WITH LRC: January 15, 2010 at 2 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
March 23, 2010 at 10 a.m., at the Kentucky Horse Racing Com-
mission, Kentucky Horse Park, 4063 Iron Works Parkway, Building
B, Lexington, Kentucky 40511. Individuals interested in being
heard at this hearing shall notify the Kentucky Horse Racing Au-
thority in writing by March 16, 2010 five (5) working days prior to
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the hearing, of their intent to attend. If no notification of intent to
attend the hearing is received by that date, the hearing may be
cancelled. This hearing is open to the public. Any person who
wishes to be heard will be given an opportunity to comment on the
proposed administrative regulation. A transcript of the public hear-
ing will not be made unless a written request for a transcript is
made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted until March 31,
2010. Please send written notification of intent to be heard at the
public hearing or written comments on the proposed administrative
regulation to the contact person below.

CONTACT PERSON: Timothy A. West, Assistant General
Counsel, Kentucky Horse Racing Commission, 4063 Iron Works
Parkway, Building B, Lexington, Kentucky 40511, phone (859) 246-
2040, fax (859) 246-2039.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Timothy A. West, Assistant General Counsel

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation, 811 KAR 1:070, governs the licensing of individual
participants in standardbred horse racing in the Commonwealth of
Kentucky.

(b) The necessity of this administrative regulation: The regula-
tion is necessary to provide licensing standards for standardbred
racing, and to provide a licensing fee schedule. Revenues gener-
ated by licensing fees provide operational funds for the Kentucky
Horse Racing Commission ("KHRC").

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation governs
standardbred licensing pursuant to KRS 230.215(2) and KRS
230.260(3) which authorize the KHRC to promulgate administrative
regulations governing the conditions of horse racing. In addition,
KRS 230.290 and KRS 230.310 provide statutory criteria for the
licensing of participants in Kentucky racing.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
prescribes the conditions upon which licenses may be granted by
the KHRC.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment contains several substantive changes
which update the licensing standards for standardbred racing and
increase the licensing fee in some categories of licenses, to insure
that there is adequate funding for operational costs of the KHRC.
In addition, it also amends the language of the regulation to con-
form to KRS Chapter 13A drafting requirements.

(b) The necessity of the amendment to this administrative
regulation: The amendments are necessary to update the licensing
standards for standardbred racing, and to increase the licensing
fees to provide adequate funding for the KHRC.

(c) How the amendment conforms to the content of the author-
izing statutes: The amended regulation sets forth the rules regard-
ing standardbred licenses.

(d) How the amendment will assist in the effective administra-
tion of the statutes: This regulation will provide further guidance
and clarity.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: Approximately 2,000 standardbred licenses are
issued in a calendar year to a variety of licensees, including own-
ers, trainers, assistant trainers, drivers, stable employees, veteri-
nary personnel, racing officials, farriers, vendors, agents, mutuel
clerks, agents, and employees.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including: All of the above entities will be impacted by updates in
licensing standards and procedures. The increase in licensing fees
from $100 to $125 will apply to owners, trainers, assistant trainers,
drivers, and veterinarians. This increase in fees will impact approx-

imately 1,500 license applicants in these categories.

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: All will file an updated application in the
2010 licensing year.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): There will be no additional costs to comply with the up-
dates to the licensing regulations. There will be a $25 increase in
licensing fees to owners, trainers, assistant trainers, drivers, and
veterinarians.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): All participants will benefit from
better notice to them of the qualifications to obtain a license, and of
the licensing procedures.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation: It is estimated
that there will be no new costs to the agency associated with these
amendments.

(a) Initially: N/A

(b) On a continuing basis: N/A

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Oper-
ational budget of the KHRC.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: Implementation
will not require an increase in fees, expect as described in (4).

(8) State whether or not this administrative regulation estab-
lished any fees or directly or indirectly increased any fees: Increase
in fees as described in (4).

(9) TIERING: Tiering does not apply because the updates in
the licensing regulation shall apply to all participants in horse rac-
ing equally.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Kentucky Horse
Racing Commission

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 230.215(2), KRS 230.260(3), KRS 230.290, and
KRS 230.310.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. Will
increase funding for standardbred racing by approximately
$37,000.00 per year.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? See above.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? See
above.

(c) How much will it cost to administer this program for the first
year? No additional costs.

(d) How much will it cost to administer this program for subse-
guent years? N/A

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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PUBLIC PROTECTION CABINET
Department of Housing, Buildings and Construction
Division of Plumbing
(Amendment)

815 KAR 20:191. Minimum fixture requirements.

RELATES TO: KRS 58.200, 318.160, EO 2009-535

STATUTORY AUTHORITY: KRS 198B.040(10), 318.130

NECESSITY, FUNCTION, AND CONFORMITY: KRS 318.130
requires the office, after approval by the State Plumbing Code
Committee, to promulgate an administrative regulation establishing
the Kentucky State Plumbing Code regulating plumbing, including
the methods and materials that may be used in Kentucky. KRS
58.200(2) requires newly-constructed public buildings to be
equipped with twice the number of restroom facilities for use by
women as is provided for use by men. EO 2009-535, effective
June 12, 2009, reorganized the Office of Housing, Buildings and
Construction as the Department of Housing, Buildings and Con-
struction, and established the commissioner, rather than executive
director, as the head of the department. This administrative regula-
tion establishes the minimum plumbing fixture requirements for
buildings in Kentucky.

Section 1. Definitions. (1) "Developed travel distance" means
the length of a pathway measured along the center line of the path.

(2) "Modular" means a structure or component thereof that is
wholly or in substantial part fabricated in an of-site manufacturing
facility for installation at the building site.

Section 2. General Requirements. (1) In a building accommo-
dating males and females, it shall be presumed that the occupants
will be equally divided between males and females, unless other-
wise denoted.

(2) The occupancy load factor used to determine the total
number of plumbing fixtures required in a building shall be that
denoted in the Kentucky Building Code, incorporated by reference
in 815 KAR 7:120.

(3) All types of buildings shall be provided with toilet rooms on
each level or floor, unless the department determines that:

(a) Separate facilities on each level or floor are unnecessary;
and

(b) Toilet rooms on every other level or floor shall be sufficient.

(4) Toilet rooms for males and females shall be clearly marked.

Section 3. Toilet Floor Construction Requirements. (1) Floors
in toilet rooms providing facilities for use by the general public or
employees shall be constructed of nonabsorbent materials.

(2) If a wood floor is used, the wood floor shall be covered by
other nonabsorbent materials.

(3) If two (2) or more fixtures that receive human waste are
installed, the toilet room shall have at least one (1) floor drain and
one (1) accessible hose bibb.

Section 4. Facilities for Stages. (1) A separate water closet and
lavatory shall be provided for males and females in the stage area.

(2) A drinking fountain shall be provided in the stage and audi-
torium area.

Section 5. Theaters, Assembly Halls, and Similar Occupancies.
Separate toilet rooms for males and females shall be provided as
established in Sections 2 through 4 of this administrative regula-
tion, and as follows:

(1) Water closets and urinals for males.

(a) Water closets for males shall be installed in the following
proportions:

1. One (1) water closet for each 100 males;

2. Two (2) water closets for 101 to 200 males;

3. Three (3) water closets for 201 to 400 males; and

4. If over 400 males, three (3) water closets plus one (1) addi-
tional water closet for each additional 500 males or fraction thereof.

(b) Urinals for males shall be installed in the following propor-
tions:

1. One (1) urinal for eleven (11) to 100 males;

2. Two (2) urinals for 101 to 300;

3. Three (3) urinals for 301 to 600; and

4. If over 600 males, three (3) urinals plus one (1) additional
urinal for each additional 300 males or fraction thereof.

(2) Water closets for females. Water closets for females shall
be installed in the following proportions:

(a) One (1) water closet for each fifty (50) females;

(b) Two (2) water closets for fifty-one (51) to 100 females;

(c) Three (3) water closets for 101 to 150 females;

(d) Four (4) water closets for 151 to 200 females; and

(e) If over 200 females, four (4) water closets plus one (1) addi-
tional water closet for each additional 150 females or fraction
thereof.

(3) Lavatories for Males or Females. Lavatories shall be in-
stalled in the following proportions:

(a) One (1) lavatory for up to 100 males or females;

(b) Two (2) lavatories for 101 to 200;

(c) Three (3) lavatories for 201 to 400;

(d) Four (4) lavatories for 401 to 750; and

(e) If over 750 persons, four (4) lavatories plus one (1) addi-
tional lavatory for each additional 500 persons or fraction thereof.

(4) Sinks. There shall be one (1) service sink or slop sink on
each floor.

(5) Number of fixtures. The number of fixtures shall be based
upon the maximum seating capacity or fixed seats. If fixed seats
are not provided, the basis for determining the capacity shall be
one (1) person per each fifteen (15) square feet of area.

(6) Drinking fountain. A drinking fountain shall be provided on
each floor for each 500 persons or fraction thereof.

(7) Water closets in public restrooms shall be of the elongated
bowl type with a split open front seat.

Section 6. Libraries, Museums, and Art Galleries. Separate
toilet facilities for males and females shall be provided as estab-
lished in Sections 2 through 4 of this administrative regulation, and
as follows:

(1) There shall be one (1) water closet and one (1) lavatory for
each 100 females or fraction thereof.

(2) Except as established in subsection (7) of this section,
there shall be one (1) water closet and one (1) lavatory for each
200 males or fraction thereof.

(3) There shall be:

(a) One (1) urinal for eleven (11) to 200 males;

(b) Two (2) urinals for 201 to 400 males;

(c) Three (3) urinals for 401 to 600 males; and

(d) If over 600 males, three (3) urinals plus one (1) additional
urinal for each additional 300 males or fraction thereof.

(4) There shall be one (1) service sink or slop sink on each
floor.

(5) A drinking fountain shall be provided for each 500 persons
or fraction thereof.

(6) Number of fixtures. The number of fixtures shall be based
upon the maximum seating capacity or fixed seats. If fixed seats
are not provided, the basis for determining the capacity shall be
one (1) person for each fifteen (15) square feet of area.

(7) Urinals may be substituted for water closets for males if:

(a) The substituted urinals do not exceed one-third (1/3) of the
required total number of water closets; and

(b) The minimum number of urinals is installed.

(8) Water closets in public restrooms shall be of the elongated
bowl type with a split open front seat.

Section 7. School Buildings Not Including Higher-Education
Facilities. A school building shall be in compliance with the re-
guirements established in 702 KAR 4:170 and this section.

(1) Drinking fountains.

(a) A drinking fountain shall be provided on each floor and wing
of a building. One (1) additional drinking fountain shall be provided
for each seventy-five (75) pupils or fraction thereof.

(b) The drinking fountains shall be equipped with:

1. A protective cowl; and

2. The orifice, which shall be one (1) inch above the overflow
rim of the fountain.

(2) Elementary through secondary level school buildings shall
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be provided with the following:

(a) Water closets for males shall be installed in the following
proportions:

1. One (1) water closet for up to twenty-five (25) pupils;

2. Two (2) water closets for twenty-six (26) to 100 pupils; and

3. If over 100 pupils, two (2) water closets plus one (1) addi-
tional water closet for each 100 pupils or fraction thereof.

(b) Urinals for males shall be installed in the following propor-
tions:

. One (1) urinal for up to twenty-five (25) pupils;

. Two (2) urinals for twenty-six (26) to fifty (50) pupils;

. Four (4) urinals for fifty-one (51) to 100 pupils;

. Six (6) urinals for 101 to 200 pupils;

. Eight (8) urinals for 201 to 300 pupils;

. Ten (10) urinals for 301 to 400 pupils;

. Twelve (12) urinals for 401 to 500 pupils; and

. If over 500 pupils, twelve (12) urinals plus one (1) additional
urinal for each fifty (50) pupils or fraction thereof in excess of 500.

(c) Water closets for females shall be installed in the following

proportions:

. Two (2) water closets for up to twenty-five (25) pupils;

. Three (3) water closets for twenty-six (26) to fifty (50) pupils;
. Six (6) water closets for fifty-one (51) to 100 pupils;

. Eight (8) water closets for 101 to 200 pupils;

. Ten (10) water closets for 201 to 300 pupils;

. Twelve (12) water closets for 301 to 400 pupils;

. Fourteen (14) water closets for 401 to 500 pupils; and

. If over 500 pupils, fourteen (14) water closets plus one (1)
additional water closet for each forty (40) pupils or fraction thereof
in excess of 500.

(d)1. Lavatories for male and female pupils shall be installed in
the following proportions:

a. One (1) lavatory for each twenty-five (25) pupils or fraction
thereof; and

b. If over fifty (50) pupils, two (2) lavatories plus one (1) addi-
tional lavatory for each fifty (50) pupils or fraction thereof over fifty
(50).

2. Twenty-four (24) inches of sink or eighteen (18) inches of
circular basin, if provided with water outlet for each space, shall be
considered equivalent to one (1) lavatory.

(3) One (1) service sink or slop sink shall be installed on each
floor of a building.

(4) If detached modular classrooms are used, sanitary facilities
shall not be required, if:

(@) The entrance of the modular classroom for elementary
grades through the fifth grade is within a developed travel distance
not to exceed 100 feet, or from the accessible entrance to the main
structure or an approved central modular restroom;

(b) The entrance of the modular classroom for sixth grade and
above is within a developed travel distance not to exceed 200 feet,
from the accessible entrance to the main structure or an approved
central modular restroom;

(c) The travel path meets the accessibility requirements in the
Kentucky Uniform Building Code; and

(d) There are sufficient fixtures in the main structure to serve
the entire capacity of the school, including the modular classrooms.

(5) Water closets in a school building shall be of the elongated
bowl type with a split open front seat.

CO~NO U WNPE

O~NO O WNPE

Section 8. Schools of Higher Education and Similar Education-
al Facilities. (1)(a) Except as established in paragraph (b) of this
subsection, in a school of higher education or a similar education
facility, there shall be installed:

1. One (1) water closet for each fifty (50) males or one (1) wa-
ter closet for each twenty-five (25) females or fraction thereof;

2. One (1) lavatory for each fifty (50) males or females or frac-
tion thereof;

3. One (1) drinking fountain for each seventy-five (75) persons
or fraction thereof; and

4. One (1) urinal for each fifty (50) males or fraction thereof.

(b) One (1) water closet less than the number specified in par-
agraph (a) of this subsection may be provided for each urinal in-
stalled except that the number of water closets in those cases shall
not be reduced to less than two-thirds (2/3) of the minimum speci-

fied.

(2) Water closets in a school of higher education or a similar
education facility shall be of the elongated bowl type with a split
open front seat.

Section 9. Public Garages and Service Stations. (1) Separate
toilet rooms shall be provided with at least:

(a) A water closet and lavatory for females; and

(b) A water closet, lavatory, and urinal for males.

(2) Water closets shall be of the elongated bowl type with a
split open front seat.

Section 10. Churches. (1) Sanitary facilities shall be provided
in a church as follows:

(a) One (1) drinking fountain for each 400 persons or fraction
thereof;

(b) One (1) water closet for each 150 females or fraction there-
of;

(c) One (1) water closet for each 300 males or fraction thereof;

(d) One (1) urinal for fifty (50) to 150 males or fraction thereof;

(e) One (1) additional urinal for each additional 150 males or
fraction thereof; and

(f) One (1) lavatory for each 150 persons or fraction thereof.

(2) Water closets in public restrooms shall be of the elongated
bowl type with a split open front seat.

Section 11. Transient Lodging Facilities. A transient lodging
facility shall be in compliance with the requirements established in
902 KAR 10:010 and this section.

(1) A hotel or motel with private rooms shall have one (1) water
closet, one (1) lavatory, and one (1) bathtub or shower per room.

(2) In the public and service areas, there shall be:

(@) One (1) water closet for each twenty-five (25) males or
fraction thereof;

(b) One (1) water closet for each fifteen (15) females or fraction
thereof;

(c) One (1) lavatory for each twenty-five (25) males or females
or fraction thereof;

(d) One (1) urinal for eleven (11) to 100 males plus one (1)
additional urinal for each additional fifty (50) males or fraction
thereof;

(e) One (1) bathtub or shower, if needed, for each ten (10)
males or females or fraction thereof;

(f) One (1) drinking fountain for each seventy-five (75) persons
or fraction thereof on each floor; and

(g) One (1) service sink or slop sink on each floor.

(3) In residential-type buildings, there shall be one (1) water
closet, one (1) lavatory, and one (1) bathtub or shower for each ten
(10) males and each ten (10) females or fraction thereof.

(4) In rooming houses with private baths, there shall be one (1)
water closet, one (1) lavatory, and one (1) bathtub or shower per
room.

(5) In rooming houses without private baths, there shall be:

(a) One (1) water closet for one (1) to ten (10) males and one
(1) for each additional twenty-five (25) males or fraction thereof;

(b) One (1) water closet for one (1) to eight (8) females and
one (1) for each additional twenty (20) females or fraction thereof;

(c) One (1) urinal for eleven (11) to 100 males and one (1) for
each additional fifty (50) males or fraction thereof over 100;

(d) One (1) lavatory for each ten (10) males or females or frac-
tion thereof; and

(e) One (1) bathtub or shower for each ten (10) males or fe-
males or fraction thereof.

Section 12. Dormitories: School, Labor, or Institutional. In a
dormitory, there shall be installed the fixtures required by this sec-
tion.

(1) Water closets. There shall be:

(a) One (1) water closet for up to ten (10) males plus one (1)
additional water closet for each additional twenty-five (25) males or
fraction thereof; and

(b) One (1) water closet for up to eight (8) females plus one (1)
additional water closet for each additional twenty (20) females or
fraction thereof.
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(2) Urinals.

(a) There shall be one (1) urinal for each twenty-five (25) males
or fraction thereof, and, if there are over 150 males, one (1) addi-
tional urinal for each additional fifty (50) males or fraction thereof.

(b) If urinals are provided for women, the same number shall
be provided for women as for men.

(c) If urinals are provided, a urinal may be substituted for a
water closet, not to exceed one-third (1/3) of the required total
number of water closets.

(d) Trough urinals shall be figured on the basis of one (1) urinal
for each twenty-four (24) inches of length.

(3) Lavatories.

(a) There shall be one (1) lavatory for one (1) to twelve (12)
persons, with an additional one (1) lavatory for each twenty (20)
males and each fifteen (15) females.

(b) Separate dental lavatories shall be provided in community
toilet rooms at a ratio of one (1) dental lavatory to each fifty (50)
persons.

(4) Additional fixtures. There shall be:

(@) One (1) bathtub or shower for each eight (8) persons. If
there are over 150 persons, there shall be one (1) additional fixture
for each twenty (20) persons. For women's dormitories, there shall
be installed additional bathtubs at the ratio of one (1) for each thirty
(30) women;

(b) One (1) drinking fountain for each seventy-five (75) per-
sons;

(c) One (1) laundry tray or clothes washer for each fifty (50)
persons; and

(d) One (1) service sink or slop sink for each 100 persons.

(5) If the dormitory is located in a youth camp, the require-
ments of 902 KAR 10:040 shall apply in addition to the require-
ments established in this section.

Section 13. Hospitals, Nursing Homes, and Institutions. A hos-
pital, nursing home, or institution shall comply with the require-
ments established in 902 KAR 20:031, 20:046, 20:056, 9:010, and
this section. Sanitary facilities shall be provided on each floor level
and shall conform to the following:

(1) Hospitals.

(a) Wards. There shall be:

1. One (1) water closet for each ten (10) patients;

2. One (1) lavatory for each ten (10) patients;

3. One (1) tub or shower for each fifteen (15) patients; and

4. One (1) drinking fountain for each 100 patients.

(b) Individual rooms. There shall be one (1) water closet, one
(1) lavatory and one (1) tub or shower.

(c) Waiting rooms. There shall be one (1) water closet and one
(1) lavatory.

(2) Nursing homes and institutions (other than penal). There
shall be:

(@) One (1) water closet for each twenty-five (25) males or
fraction thereof;

(b) One (1) water closet for each twenty (20) females or frac-
tion thereof;

(c) One (1) lavatory for each ten (10) persons or fraction there-
of;

(d) One (1) urinal for each fifty (50) males;

(e) One (1) tub or shower for each fifteen (15) persons or frac-
tion thereof;

(f) One (1) drinking fountain on each floor; and

(g) One (1) service sink or slop sink on each floor.

(3) Institutions, penal.

(a) Cell. There shall be:

1. One (1) prison-type water closet; and

2. One (1) prison-type lavatory.

(b) Day rooms and dormitories.

1. There shall be:

a. One (1) water closet for each eight (8) female inmates or
fraction thereof and one (1) water closet for each twelve (12) male
inmates or fraction thereof;

b. One (1) lavatory for each twelve (12) inmates or fraction
thereof;

c. One (1) shower for each fifteen (15) inmates or fraction
thereof;

d. One (1) drinking fountain per floor; and

e. One (1) service sink or slop sink per floor.

2. For males, one (1) urinal may be substituted for each water
closet if the number of water closets is not reduced to less than
one-half (1/2) the number required.

(c) Toilet facilities for employees shall be located in separate
rooms from those in which fixtures for the use of inmates or pa-
tients are located.

(d) There shall be one (1) drinking fountain on each floor.

(e) There shall be one (1) service sink or slop sink per floor.

Section 14. Workshops, Factories, Mercantile, and Office
Buildings. Separate toilet facilities shall be provided for males and
females on each floor unless otherwise denoted.

(1) Workshops and factories: Sanitary facilities shall conform to
the following:

(a) There shall be:

1. One (1) water closet for each twenty-five (25) males or frac-
tion thereof, up to 100;

2. One (1) lavatory for each twenty-five (25) males or fraction
thereof, up to 100;

3. One (1) urinal for eleven (11) to fifty (50) employees;

4. Two (2) urinals for fifty-one (51) to 100 employees;

5. One (1) lavatory for each twenty-five (25) females or fraction
thereof up to 100;

6. One (1) water closet for each fifteen (15) females or fraction
thereof up to 100;

7. If in excess of 100 persons, there shall be:

a. One (1) additional water closet for each thirty (30) males and
each thirty (30) females or fraction thereof;

b. One (1) additional lavatory for each additional fifty (50)
males and females or fraction thereof; and

c. One (1) additional urinal for each 100 males or fraction
thereof;

8. One (1) shower for each fifteen (15) persons exposed to
skin contamination from irritating, infectious, or poisonous materi-
als;

9. One (1) drinking fountain on each floor for each fifty (50)
employees. If there are more than 100 employees, there shall be
an additional drinking fountain on each floor for each additional
seventy-five (75) persons; and

10. One (1) service sink or slop sink per floor.

(b) Individual sinks or wash troughs may be used in lieu of
lavatories. Twenty-four (24) inches of sink or trough, if provided
with water, or eighteen (18) inches of circular basin shall be
deemed the equivalent of one (1) lavatory.

(2) Mercantile.

(a) Employees.

1. Except as provided in subparagraph 2 of this paragraph,
sanitary facilities within each store shall be provided for employ-
ees. If more than five (5) persons are employed, separate facilities
for each sex shall be provided.

2. For a store containing not more than 3,000 square feet of
total gross floor area, employee facilities shall not be required if
adequate interior facilities are provided within a centralized toilet
room area or accessible areas having a travel distance of not more
than 500 feet within the building in which the store is located.

(b) Customers.

1. Sanitary facilities shall be provided for customers if the build-
ing contains 5,000 square feet or more.

2. In a mall or shopping center, the required facilities, based on
one (1) person per 100 square feet of total area, shall be installed
in individual stores or in a central toilet room area or areas, if:

a. The distance from the main entrance of a store does not
exceed 500 feet; and

b. The toilet room area is accessible to physically disabled
persons.

(c) Sanitary facilities shall be provided as stated in this section
and there shall be:

1. One (1) water closet for one (1) to 150 males;

2. Two (2) water closets for 151 to 300 males;

3. Three (3) water closets for 300 to 450 males;

4. Three (3) water closets plus one (1) water closet for each
500 males;
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5. One (1) urinal for fifty (50) to 200 males;

6. Two (2) urinals for 201 to 400 males;

7. Three (3) urinals for 401 to 600 males;

8. Three (3) urinals plus one (1) urinal for each 300 males, or
fraction thereof, over 600;

9. One (1) water closet for one (1) to 100 females;

10. Two (2) water closets for 101 to 200 females;

11. Three (3) water closets for 201 to 400 females;

12. Three (3) water closets plus one (1) water closet for each
300 females in excess of 400;

13. One (1) lavatory for one (1) to 200 persons;

14. Two (2) lavatories for 201 to 400 persons;

15. Three (3) lavatories for 401 to 700 persons;

16. Three (3) lavatories plus one (1) lavatory for each 500
persons, or fraction thereof, in excess of 700;

17. One (1) drinking fountain on each floor for each 500 per-
sons or fraction thereof; and

18. One (1) service sink or slop sink per floor.

(3) Office buildings.

(a) Employees.

1. Except as established in subparagraph 2 of this paragraph,
sanitary facilities within office buildings shall be provided for em-
ployees. If more than five (5) persons are employed, separate
facilities for each sex shall be provided.

2. For an office building or space containing not more than
3,000 square feet of total gross floor area, employee facilities shall
not be required if adequate interior facilities are provided within a
centralized toilet room area or areas having a travel distance of not
more than 500 feet within the same building.

(b) Customers.

1. Sanitary facilities shall be provided for customers if the office
building or space contains 5,000 square feet or more.

2. In an office building, the required facilities, based on one (1)
person per 100 square feet of total area, shall be installed within
the individual offices, or in a central toilet room area or areas if:

a. The distance from the main entrance of an office space does
not exceed 500 feet; and

b. The toilet room area is accessible to physically disabled
persons.

(c) Sanitary facilities shall be provided as stated in this section.

1. For males and females there shall be:

a. One (1) water closet for one (1) to fifteen (15) persons;

b. Two (2) water closets for sixteen (16) to thirty-five (35) per-
sons;

c. Three (3) water closets for thirty-six (36) to fifty-five (55)
persons;

d. Four (4) water closets for fifty-six (56) to eighty (80) persons;

e. Five (5) water closets for eighty-one (81) to 110 persons;

f. Six (6) water closets for 111 to 150 persons;

g. Six (6) water closets plus one (1) water closet for each forty
(40) additional persons;

h. One (1) lavatory for one (1) to fifteen (15) persons;

i. Two (2) lavatories for sixteen (16) to thirty-five (35) persons;

j. Three (3) lavatories for thirty-six (36) to sixty (60) persons;

k. Four (4) lavatories for sixty-one (61) to ninety (90) persons;

I. Five (5) lavatories for ninety-one (91) to 125 persons;

m. Five (5) lavatories plus one (1) lavatory for each forty-five
(45) additional persons; and

n. One (1) drinking fountain for each seventy-five (75) persons
or fraction thereof.

2. For males, if urinals are provided, one (1) water closet less
than the number specified may be provided for each urinal installed
if the number of water closets is not reduced to less than seventy
(70) percent of the minimum specified.

Section 15. Swimming Pool Bathhouses. A swimming pool
bathhouse shall comply with the requirements established in 902
KAR 10:120 and this section.

(1) Bathhouses for public swimming pools shall be divided into
two (2) parts separated by a tight partition, with one (1) part desig-
nated for "Males" or "Men" and the other part designated for "Fe-
males" or "Women."

(2) Sanitary facilities shall be provided in each bathhouse to
serve the anticipated bather load, as defined in 902 KAR 10:120,

and shall conform to the following:

(a) For swimming pools in which the total bather capacity is
200 persons or less, there shall be:

1. One (1) water closet for each seventy-five (75) males or
fraction thereof;

2. One (1) water closet for each fifty (50) females or fraction
thereof;

3. One (1) urinal for each seventy-five (75) males or fraction
thereof;

4. One (1) lavatory for each 100 persons or fraction thereof;

5. One (1) shower per each fifty (50) persons or fraction there-
of; and

6. One (1) drinking fountain per each 200 persons or fraction
thereof.

(b) For swimming pools in which the total bather capacity ex-
ceeds 200 persons, there shall be:

1. Five (5) water closets for 201 to 400 females, with one (1)
additional water closet for each additional 250 females;

2. Three (3) water closets for 201 to 400 males, with one (1)
additional water closet for each additional 500 males;

3. Three (3) urinals for 201 to 400 males, with one (1) addition-
al urinal for each additional 500 males or fraction thereof;

4. One (1) lavatory for up to 150 males or females;

5. Two (2) lavatories for 151 to 400 males or females;

6. Three (3) lavatories for 401 to 750 males or females;

7. If in excess of 750 males or females, three (3) lavatories
plus one (1) additional lavatory for each additional 750 males or
females over 750;

8. One (1) shower per each fifty (50) persons or fraction there-
of up to 150;

9. If in excess of 150 persons, one (1) additional shower plus
one (1) shower per each 500 persons over 650; and

10. One (1) drinking fountain per each 500 persons or fraction
thereof.

(3) Fixture schedules shall be increased for pools at schools or
similar locations where bather loads may reach peaks due to
schedules of use. Pools used by groups or classes on regular time
schedules of:

(a) One (1) hour or less shall have one (1) shower for each six
(6) swimmers; and

(b) One (1) to two (2) hours shall have one (1) shower for each
ten (10) swimmers.

(4) Satisfactorily designed and located shower facilities, includ-
ing warm water and soap, shall be provided for each sex. Showers
shall be supplied with water at a temperature of not less than nine-
ty (90) degrees Fahrenheit and at a flow rate of at least three (3)
gallons per minute. Thermostatic, tempering, or mixing valves shall
be installed to prevent scalding of the bathers.

(5) The requirement relating to bathhouse toilet room and
shower facilities may be waived if the facilities are conveniently
available to pool patrons within 150 feet from the pool.

Section 16. Park Service Buildings or Bathhouses. A park ser-
vice building or bathhouse shall comply with the requirements es-
tablished in 902 KAR 15:020, Section 8, and this section.

(1) Except for a self-contained recreational vehicle park, each
park shall provide one (1) or more central service buildings con-
taining the necessary toilet and other plumbing fixtures specified in
this section.

(2) Except for a self-contained recreational vehicle park, sani-
tary facilities shall be provided as follows:

(a) If there are one (1) to fifteen (15) vehicle spaces, there shall
be for:

1. Males: One (1) water closet, one (1) urinal, one (1) lavatory,
and one (1) shower; and

2. Females: One (1) water closet, one (1) lavatory, and one (1)
shower;

(b) If there are sixteen (16) to thirty (30) vehicle spaces, there
shall be for:

1. Males: One (1) water closet, one (1) urinal, two (2) lavato-
ries, and two (2) showers; and

2. Females: Two (2) water closets, two (2) lavatories, and two
(2) showers;

(c) If there are thirty-one (31) to forty-five (45) vehicle spaces,
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there shall be for:

1. Males: Two (2) water closets, one (1) urinal, three (3) lavato-
ries, and three (3) showers; and

2. Females: Two (2) water closets, three (3) lavatories, and
three (3) showers;

(d) If there are forty-six (46) to sixty (60) vehicle spaces, there
shall be for:

1. Males: Two (2) water closets, two (2) urinals, three (3) lava-
tories, and three (3) showers; and

2. Females: Three (3) water closets, three (3) lavatories, and
three (3) showers;

(e) If there are sixty-one (61) to eighty (80) vehicle spaces,
there shall be for:

1. Males: Three (3) water closets, two (2) urinals, four (4) lava-
tories, and four (4) showers; and

2. Females: Four (4) water closets, four (4) lavatories, and four
(4) showers;

(f) If there are eighty-one (81) to 100 vehicle spaces, there
shall be for:

1. Males: Four (4) water closets, two (2) urinals, five (5) lavato-
ries, and five (5) showers; and

2. Females: Five (5) water closets, five (5) lavatories, and five
(5) showers; and

(g) If over 100 vehicle spaces are provided, there shall be pro-
vided:

1. One (1) additional water closet and one (1) additional lavato-
ry for each sex per additional thirty (30) spaces or fraction thereof;

2. One (1) additional shower for each sex per additional forty
(40) vehicle spaces or fraction thereof; and

3. One (1) additional urinal for males per additional 100 vehicle
spaces.

Section 17. Residential and Day Camp Sites. A residential or
day camp site shall comply with the requirements established in
902 KAR 10:040 and this section.

(1)(a) Each residential camp site shall be provided with sani-
tary facilities for each sex as specified in this section.

(b) A day camp shall:

1. Not be required to provide shower facilities; and

2. Provide all other sanitary facilities for each sex as specified
in this section.

(2) Sanitary facilities shall be provided as follows:

(a) If there are one (1) to eighteen (18) persons served, there
shall be for:

1. Males: One (1) water closet, one (1) urinal, one (1) lavatory,
and one (1) shower; and

2. Females: Two (2) water closets, one (1) lavatory, and one
(1) shower,;

(b) If there are nineteen (19) to thirty-three (33) persons
served, there shall be for:

1. Males: Two (2) water closets, one (1) urinal, two (2) lavato-
ries, and two (2) showers; and

2. Females: Two (2) water closets, two lavatories, and two
showers;

(c) If there are thirty-four (34) to forty-eight (48) persons
served, there shall be for:

1. Males: Two (2) water closets, two (2) urinals, two (2) lavato-
ries, and three (3) showers; and

2. Females: Three (3) water closets, two (2) lavatories, and
three (3) showers;

(d) If there are forty-nine (49) to sixty-three (63) persons
served, there shall be for:

1. Males: Three (3) water closets, two (2) urinals, three (3)
lavatories, and four (4) showers; and

2. Females: Four (4) water closets, three (3) lavatories, and
four (4) showers;

(e) If there are sixty-four (64) to seventy-nine (79) persons
served, there shall be for:

1. Males: Three (3) water closets, three (3) urinals, three (3)
lavatories, and five (5) showers; and

2. Females: Five (5) water closets, three (3) lavatories, and five
(5) showers;

(f) If there are eighty (80) to ninety-five (95) persons served,
there shall be for:

1. Males: Four (4) water closets, three (3) urinals, four (4) lava-
tories, and six (6) showers; and

2. Females: Six (6) water closets, four (4) lavatories, and six
(6) showers; and

(g) If over ninety-five (95) persons are served, there shall be
provided:

1. One (1) additional water closet and one (1) additional lavato-
ry for each twenty-five (25) persons or fraction thereof served;

2. One (1) additional shower for each twenty (20) persons or
fraction thereof served; and

3. One (1) additional urinal per fifty (50) additional males or
fraction thereof.

(h) Coed day camps with equal number of males and females
shall meet the fixture requirements of Section 6(2) of this adminis-
trative regulation, relating to elementary through secondary level
school buildings.

(3) Water closets shall be substituted for urinals if facilities are
to be used by both sexes.

Section 18. Retail Food Stores and Restaurants. Sanitary fa-
cilities shall be provided for employees. A retail food store or res-
taurant shall comply with the requirements established in 902 KAR
10:020, 45:005, and this section.

(1) Food stores.

(a) If more than five (5) persons of different sex are employed,
separate facilities shall be provided for the employees.

(b) Sanitary facilities shall be provided for customers if the
building contains 5,000 square feet or more. In a mall or shopping
center, the required facilities, based on one (1) person per fifty (50)
square feet, shall be installed in individual stores or in a central
toilet room area or areas, if the distance from the main entrance of
a store does not exceed 500 feet.

(c) There shall be:

1. One (1) water closet for one (1) to 100 persons;

2. Two (2) water closets for 101 to 200 persons;

3. Three (3) water closets for 201 to 400 persons;

4. Three (3) water closets plus one (1) water closet for each
500 males or 300 females in excess of 400;

5. One (1) urinal for eleven (11) to 200 males;

6. Two (2) urinals for 201 to 400 males;

7. Three (3) urinals for 401 to 600 males;

8. Three (3) urinals plus one (1) urinal for each 300 males or
fraction thereof, over 600;

9. One (1) lavatory for one (1) to 200 persons;

10. Two (2) lavatories for 201 to 400 persons;

11. Three (3) lavatories for 401 to 700 persons;

12. Three (3) lavatories plus one (1) lavatory for each 500
persons or fraction thereof in excess of 700;

13. One (1) drinking fountain on each floor for each 500 per-
sons or fraction thereof; and

14. One (1) service sink, utility sink, or curbed mop basin per
floor as required.

(2) Restaurants.

(a) If more than five (5) persons of different sex are employed,
separate facilities shall be provided for the employees.

(b) In a new establishment or an establishment that is exten-
sively altered or changed from another type occupancy to a restau-
rant, toilet facilities for each sex shall be provided and readily ac-
cessible for the use of both patrons and employees. Carryout-type
food service operations shall be exempt from providing toilet facili-
ties for the use of their patrons.

(c) There shall be:

1. One (1) unisex restroom consisting of one (1) water closet
and one (1) lavatory for one (1) to fifteen (15) persons:

2. Two (2) water closets for one (1) to 100 persons;

3.[2:] Three (3) water closets for 101 to 200 persons;

4.[3:] Four (4) water closets for 201 to 300 persons; and

5.[4:] Four (4) water closets plus one (1) water closet for each
additional 200 persons or fraction thereof over 300.

(d) There shall be:

1. One (1) urinal for fifty (50)[eleven+{11)] to 200 males; and

2. One (1) additional urinal for each additional 150 males or
fraction thereof over 150.

(e) There shall be:
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1. One (1) lavatory for one (1) to 200 persons;

2. Two (2) lavatories for 201 to 400 persons;

3. Three (3) lavatories for 401 to 600 persons; and

4. One (1) additional lavatory for each additional 200 persons
or fraction thereof over 600.

(f) There shall be:

1. One (1) drinking fountain for one (1) to 100 persons; and

2. Two (2) drinking fountains for 101 to 500 persons or fraction
thereof.

(g) If food is consumed indoors on the premises, water stations
may be substituted for drinking fountains.

(h) There shall be one (1) service sink, utility sink, or curbed
mop basin on each floor as required.

(i) Lavatories for hand washing shall be provided in the kitchen
area, readily accessible to the employees.

(3) Licensed food establishments. In all food establishments
licensed by the Cabinet for Health and Family Services, Depart-
ment for Public Health, the following requirements shall be met:

(a) Hand washing sinks.

1. All hand washing sinks shall have a minimum hot water
temperature of 100 degrees Fahrenheit and a maximum of 120
degrees Fahrenheit.

2. Self-closing faucets shall provide a flow of water for no less
than fifteen (15) seconds from activation.

3. Placement of hand washing sinks shall be approved by the
Cabinet for Health and Family Services, Department for Public
Health.

(b) A three (3) compartment sink for washing utensils shall be
required which may drain by:

1. A direct connection with a minimum of a two (2) inch drain;

or

2. An indirect connection to a three (3) inch trap with a mini-
mum of an eight (8) inch by eight (8) inch open grated floor sink.

(c) Dishwashing or ware washing machines shall discharge
indirectly through a three (3) inch open receptacle.

(d) Residential type dishwashing machines may discharge
through either an air gap device or indirectly through a three (3)
inch open receptacle.

(e) Food preparation sinks shall discharge by an indirect con-
nection to a minimum three (3) inch trap.

(f) All hub drains, open receptacles, floor sinks or other waste
receptacles shall extend one (1) inch above the floor plane unless
a full grate/strainer is installed flush with the floor.

(a) Occupied mobile food units shall:

1. Use only Kentucky Plumbing Code approved material;

2. Meet the requirements of the Kentucky Plumbing Code;

3. Have a waste tank no less than fifty (50) percent larger than
the freshwater tank;

4. Have a national Sanitary Foundation (NSF) approved fresh-
water tank for potable water; and

5. Have a minimum of a three (3) compartment sink and one
(1) hand sink.[H-the-service—orutilitysink-is—placed-in—alecation

RICHARD MOLONEY, Commissioner
ROBERT D. VANCE, Secretary

APPROVED BY AGENCY: February 15, 2010

FILED WITH LRC: February 15, 2010 at 9 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
March 23, 2010, at 9 a.m., EDT, at the Department of Housing,
Buildings and Construction, 101 Sea Hero Road, Suite 100, Frank-
fort, Kentucky. Individuals interested in being heard at this hearing
shall notify this agency in writing by March 16, 2010 (five working
days prior to the hearing) of their intent to attend. If no notification
of intent to attend the hearing is received by that date, the hearing
may be canceled. The hearing is open to the public. Any person
who wishes to be heard will be given an opportunity to comment on
the proposed administrative regulation. A transcript of the public
hearing will not be made unless a written request for a transcript is
made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted until March 31,

2010. Send written notification of intent to be heard at the public
hearing or written comments on the proposed administrative regu-
lation by the above date to the contact person:

CONTACT PERSON: Dawn M. Bellis, General Counsel, De-
partment of Housing, Buildings and Construction, 101 Sea Hero
Road, Suite 100, Frankfort, Kentucky 40601-5405, phone (502)
573-0394 ext. 144, fax (502) 573-1057.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Dawn M. Bellis

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation establishes the minimum plumbing fixture require-
ments for buildings in Kentucky.

(b) The necessity of this administrative regulation: This
amendment updates the regulation to coincide with the Cabinet for
Health and Family Services’ new regulations.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 318.130 directs the Department of
Housing, Buildings and Construction to promulgate and amend the
Kentucky State Plumbing Code to be used within the state.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: It will update
the administrative regulation to coincide with the Cabinet for Health
and Family Services’ new regulations and will afford more plumb-
ing installation options.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: It will coincide with the Cabinet for Health and Family
Services’ new regulations and will afford more plumbing installation
options.

(b) The necessity of the amendment to this administrative
regulation: To amend the regulation to avoid conflict with the Cabi-
net for Health and Family Services’ new regulations.

(c) How the amendment conforms to the content of the author-
izing statutes: It will avoid any regulatory conflict between the Cab-
inet for Health and Family Services and the Division of Plumbing.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Will assist the department and plumbers in
complying with the Cabinet for Health and Family Services’ regula-
tions and avoid any conflict.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: The Kentucky Department of Housing, Buildings
and Construction, the Cabinet for Health and Family Services,
Division of Plumbing, plumbers and plumbing inspectors.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change if it is an amendment:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Plumbers will follow the language within
the regulation in order to avoid any conflict with the Cabinet for
Health and Family Services’ regulation and will allow more options
regarding minimum fixture requirements.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): This amendment will not increase any fees.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The Department of Housing,
Buildings and Construction, the plumbing industry, and the Cabinet
for Health and Family Services will be applying the same criteria
for retail food stores and restaurants and each will benefit from
more plumbing installation options.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation: None

(a) Initially: None

(b) On a continuing basis: None

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: No
funding is associated with the amendment.

(7) Provide an assessment of whether an increase in fees or
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funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: There is no
increase in fees or funding.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
regulatory amendment will not increase or establish any fees.

(9) TIERING: Is tiering applied? Tiering would apply in that
requirements would be based on the number of occupants that a
facility accommodates.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department of
Housing, Buildings and Construction, the Division of Plumbing, the
Cabinet for Health and Family Services, plumbers and plumbing
inspectors.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. The Department of Housing, Buildings and Construction
is authorized by KRS 318.130 to promulgate and amend the Ken-
tucky State Plumbing Code.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. The
amendment will not have an impact on expenditures and revenues.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
amendment will not generate revenue.

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
amendment will not generate revenue in subsequent years.

(c) How much will it cost to administer this program for the first
year? There is no additional cost related to this amendment.

(d) How much will it cost to administer this program for subse-
quent years? There is no additional cost related to this amendment
in subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-): No change in expenditures.

Other Explanation:
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NEW ADMINISTRATIVE REGULATIONS RECEIVED THROUGH NOON, FEBRUARY 15, 2010

GENERAL GOVERNMENT CABINET
Department of Agriculture
Office of State Veterinarian
Division of Animal Health
(New Administrative Regulation)

302 KAR 21:010. Animal diseases to be reported.

RELATES TO: KRS 257.020, 257.030, 257.080

STATUTORY AUTHORITY: KRS 257.080

NECESSITY, FUNCTION, AND CONFORMITY: KRS 257.080
requires the Kentucky Department of Agriculture to promulgate
administrative regulations listing all reportable diseases of live-
stock, poultry, and fish and setting out the conditions under which
the diseases shall be reported. This administrative regulation sets
forth a comprehensive list of reportable diseases and the condi-
tions under which the diseases shall be reported

Section 1. Duty To Notify. Every veterinarian, veterinary prac-
tice and personnel, veterinary diagnostic laboratory and personnel,
laboratory providing animal diagnostic services and personnel for
Kentucky, owner of animals, persons associated with any equine,
livestock, poultry, or fish, sales or event establishment and person-
nel, transportation provider, slaughter facility and personnel, auc-
tioneer or any other person having knowledge of the existence of
any reportable disease, as provided in Section (2) of this adminis-
trative regulation, shall immediately report said disease or condi-
tion to the State Veterinarian.

Section 2. Diseases that Must Be Reported. The following
diseases and conditions must be immediately reported to the State
Veterinarian:

(1) Foreign animal diseases:

(a) African horse sickness;

(b) African swine fever;

(c) Akabane disease;

(d) Arthropod livestock pests and disease vectors;

(e) Avian influenza;

(f) Babesiosis;

(g) Bluetongue;

(h) Borna disease;

(i) Bovine ephemeral fever;

(i) Bovine spongiform encephalopathy;

(k) Capripoxvirus;

() Classical swine fever;

(m) Contagious agalactia of sheep and goats;

(n) Contagious bovine pleuropneumonia;

(o) Contagious caprine pleuropneumonia;

(p) Contagious equine metritis;

() Dourine;

(r) Duck virus hepatitis;

(s) East Coast fever;

(t) Epizootic lymphangitis;

(u) Equine encephalosis;

(v) Foot-and-mouth disease;

(w) Getah;

(x) Glanders;

(y) Heartwater;

(z) Hemorrhagic septicemia;

(aa) Hendra;

(bb) Infectious salmon anemia;

(cc) Japanese encephalitis;

(dd) Jembrana;

(ee) Louping-ill;

(ff) Malignant catarrhal fever;

(g9) Nairobi sheep disease;

(hh) Newcastle disease;

(i) Nipah;

(ij) Peste des petits ruminants;

(kk) Rabbit hemorrhagic disease;

(Il) Rift VValley fever,;

(mm) Rinderpest;
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(nn) Screwworm;

(0o0) Spring viremia of carp;

(pp) Swine vesicular disease;

(qq) Tropical theileriosis;

(rr) Trypanosomiasis;

(ss) Venezuelan equine encephalitis;
(tt) Vesicular exanthema of swine;

(uu) Vesicular stomatitis; and

(vv) Wesselsbron.

(2) Office International des Epizooties diseases:
(a) Multiple species diseases:

1. Anthrax;

2. Aujeszky's disease;

3. Bluetongue;

4. Brucellosis (Brucella abortus);

5. Brucellosis (Brucella melitensis);

6. Brucellosis (Brucella suis);

7. Crimean Congo haemorrhagic fever;
8. Echinococcosis/hydatidosis;

9. Epizootic haemorrhagic disease;

10. Equine encephalomyelitis (Eastern);
11. Foot and mouth disease;

12. Heartwater;

13. Japanese encephalitis;

14. Leptospirosis;

15. New world screwworm (Cochliomyia hominivora);
16. Old world screwworm (Chrysomya bezzian);
17. Paratuberculosis;

18. Q fever;

19. Rabies;

20. Rift Valley fever;

21. Rinderpest;

22. Surra (Trypanosoma evansi);

23. Trichinellosis;

24. Tularemia;

25.Vesicular stomatitis; and

26. West Nile fever.

(b) Cattle diseases:

. Bovine anaplasmaosis;

. Bovine babesiosis;

. Bovine genital campylobacteriosis;

. Bovine spongiform encephalopathy;

. Bovine tuberculosis;

. Bovine viral diarrhea;

. Contagious bovine pleuropneumonia;
. Enzootic bovine leucosis;

. Haemorrhagic septicaemia;

10. Infectious bovine rhinotracheitis/infectious pustular vulvo-

O©CO~NOUTDhWNPE

vaginitis;

11. Lumpky skin disease;

12. Theileriosis;

13. Trichomonosis; and

14. Trypanosomosis (tsetse-transmitted).
(c) Sheep and Goat diseases:

. Caprine arthritis/encephalitis;

. Contagious agalactia;

. Contagious caprine pleuropneumonia;
. Enzootic abortion of ewes (ovine chlamydiosis);
. Maedi-visna;

. Nairobi sheep disease;

. Ovine epididymitis (Brucella ovis);

. Peste des petits ruminants;

. Salmonellosis (S. abortusovis);

10. Scrapie; and

11. Sheep pox and goat pox.

(d) Equine diseases:

1. African horse sickness;

2. Contagious equine metritis;

3. Dourine;

4. Equine encephalomyelitis (Western);
5. Equine infectious anaemia;

6. Equine influenza;
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VOLUME 36, NUMBER 9 - MARCH 1, 2010

7. Equine piroplasmosis;
8. Equine rhinopneumonitis;
9. Equine viral arteritis;
10. Glanders; and
11. Venezuelan equine encephalomyelitis.
(e) Swine diseases:
. African swine fever;
. Classical swine fever;
. Nipah virus encephalitis;
. Porcine cysticercosis;
. Porcine reproductive and respiratory syndrome;
. Swine vesicular disease; and
. Transmissible gastroenteritis.
f) Avian diseases:
. Avian chlamydiosis;
. Avian infectious bronchitis;
. Avian infectious laryngotracheitis;
. Avian mycoplasmosis (M. gallisepticum);
. Avian mycoplasmosis (M. synoviae);
. Duck virus hepatitis;
. Fowl cholera;
. Fowl typhoid;
. Highly pathogenic avian influenza and low pathogenic avian
influenza;
10. Marek's disease;
11. Newcastle disease;
12. Pullorum disease; and
13. Turkey rhinotracheitis.
(9) Fish diseases;
. Epizootic haematopoietic necrosis;
. Infectious haematopoietic necrosis;
. Spring viraemia of carp;
. Viral haemorrhagic septicaemia;
. Infectious salmon anaemia;
. Epizootic ulcerative syndrome;
. Gyrodactylosis (Gyrodactylus salaris);
. Red sea bream iridoviral disease; and
. Koi herpesvirus disease.
(3) Other diseases and conditions:
(a) Botulism
(b) Burkholderia pseudomallei
(c) Camel pox virus
(d) Caseous lymphadenitis
(e) Chronic Wasting Disease
(f) Clostridium perfringens epsilon toxin
(g) Coccidiodes immitis
(h) Menagle virus
(i) Plant and chemical toxicosis
(j) Scabies
(k) Shigatoxin
() Staphylococcal enterotoxins
(m) Strangles (Streptococcus equi equi)
(n) Swine influenza virus
(o) T-2 toxin
(p) Salmonella typhimurium
(q) Ticks (Boophilus annulatus, B. microplus)
(r) Yersinia pestis
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Section 3. (1) The notification shall be given to the Office of the
State Veterinarian, Kentucky Department of Agriculture, 100 Fair
Oaks Lane, Frankfort, Kentucky 40601, phone (502) 564-3956, fax
(502) 564-7852.

(2) The person reporting shall furnish the:

(a) Name, address, and telephone number of the owner of the
equine, livestock, poultry, fish or bees;

(b) Animal species, breed, age, sex, how many affected, clini-
cal signs;

(c) Premises address for the animal(s) tested or affected,;

(d) Name, address and telephone of veterinarian submitting
the case; and

(e) Name and address and phone of person reporting.

(3) A report submitted to the State Veterinarian by a diagnostic
laboratory of a condition suspected or diagnosed by a test result or
other laboratory procedure from the laboratory shall constitute

notification on behalf of the laboratory and the submitting veterinar-
ian or owner.

RICHIE FARMER, Commissioner

APPROVED BY AGENCY: February 15, 2010

FILED WITH LRC: February 15, 2009 at Noon

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
March 22, 2010 at 10 am at 100 Fair Oaks Lane 2nd Floor, Frank-
fort, Kentucky 40601. Individuals interested in being heard at this
hearing shall notify this agency in writing by March 15, 2009 five
working days prior to the hearing, of their intent to attend. If no
notification of intent to attend is received by that date, the hearing
may be cancelled. The hearing is open to the public. Any person
who wishes to be heard will be given the opportunity to comment
on the proposed administrative regulation. A transcript of the public
hearing will not be made unless a written request for a transcript is
made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted until March 31,
2010. Send written notification of intent to be heard at the public
hearing or written comments on the proposed administrative regu-
lation to the contact person.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 500 Mero Street, 7th Floor, Frankfort
Kentucky 40601, phone (502) 564-1155, fax (502) 564-2133.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Clint Quarles, Staff Attorney

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administra-
tive regulation provides requirements for composting animal car-
casses in Kentucky.

(b) The necessity of this administrative regulation: This admin-
istrative regulation is necessary to comply with KRS 257.160(3).

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by administering KRS
257.160(3) though establishing and modifying entry requirements
into the state.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This amended
regulation makes clear the composting requirements for animals in
the state.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amended regulation modernizes the composting
requirements to conform with the most current scientific research.

(b) The necessity of the amendment to the administrative regu-
lation: This amended regulation changes old requirements for pro-
cessing that are no longer considered needed for proper compost-
ing.

(c) How this amendment conforms to the content of the author-
izing statutes: The amendments conform to the statutes by estab-
lishing composting requirements.

(d) How will this amendment assist in the effective administra-
tion of the statutes: This administrative regulation makes the
changes necessary to keep composting requirements current with
needed animal health protection.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: Kentucky Department of Agriculture and animal
producers in the state who may chose to compost rather than use
other disposal methods.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Animal producers may elect to compost
at their option. Should they do so they must comply with the regu-
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lation.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): Animal producers may elect to compost at their option.
Depending on what current facilities they have, no new costs may
be incurred.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): because this is optional for the
producer, they will only chose this option if it is cheaper to them
than an alternative. Therefore, participants that elect to compost
would expect to save money over other alternatives.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation:

(a) Initially: No new additional costs.

(b) On a continuing basis: No additional costs.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: KDA
general funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: The fee has
been clarified to mean a yearly fee. This will help offset the cost of
the program.

(8) State whether or not this administrative regulation estab-
lished any fees or directly or indirectly increased any fees: The fee
has been clarified to mean a yearly fee.

(9) TIERING: Is tiering applied? No. All regulated entities have
the same requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Kentucky Depart-
ment of Agriculture, Division of Animal Health, State Veterinarian

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 257.080

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? None

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None

(c) How much will it cost to administer this program for the first
year? No additional costs.

(d) How much will it cost to administer this program for subse-
quent years? No additional costs.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Board of Education
Department of Education
(New Administrative Regulation)

703 KAR 5:180. Intervention system for persistently low-
achieving schools.

RELATES TO: KRS 158.6453, 158.6455, 160.346
STATUTORY AUTHORITY: KRS 156.029(7), 156.070(5),
158.6453, 158.6455, 160.346 (1)(a) and (9)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 160.346
as amended by 2010 Ky. Acts ch. 1 (HB 176) requires the Ken-
tucky Board of Education to promulgate administrative regulations
to establish the process and procedures for implementing school
interventions and alternate management options for schools, dis-
tricts, and the state for persistently low-achieving schools. This
administrative regulation establishes the process and procedures
for implementing those interventions and alternate governance
options.

Section 1. Definitions. (1) "Assessment Team" means a group
assigned by the Commissioner of Education to conduct the audit
required by KRS 160.346 who are selected pursuant to the re-
guirements of 703 KAR 5:120.

(2) "District Leadership Assessment" means the audit that is
conducted:

(a) In a district that contains at least one (1) persistently low-
achieving school; and

(b) Pursuant to Section 3 of this administrative regulation.

(3) "Needs Assessment” means a formal process to ascertain
the strengths and weaknesses of the identified school for the pur-
pose of developing the strategy for the school’s turnaround pursu-
ant to KRS 160.346.

(4) "School Leadership Assessment" means the audit that is
conducted:

(a) In a persistently low-achieving school; and

(b) Pursuant to Section 2 of this administrative regulation.

Section 2. School Leadership Assessment. (1) Within sixty (60)
days of identification as a persistently low-achieving school by the
Department of Education, a school leadership assessment shall be
performed for a persistently low-achieving school by the assess-
ment team to review the functioning of the school council and also
the specific leadership capacity of the principal.

(2) The assessment shall make a determination of the school
council’s and principal’s ability to lead the intervention in the school
based upon the following criteria:

(a) The school leadership’s ability to function as an effective
learning community and support a climate conducive to perfor-
mance excellence;

(b) The school leadership’s ability to actively engage families
and community groups to remove barriers to learning in an effort to
meet the intellectual, social, career, and developmental needs of
students;

(c) The school leadership’s ability to focus its professional
learning program primarily on job-embedded professional learning;

(d) The school leadership’s ability to make instructional deci-
sions that focus on support for:

1. Teaching and learning;

2. Organizational direction;

3. High performance expectations;

4. Creating a learning culture; and

5. Developing leadership capacity.

(e) The school leadership’s ability to organize the school to
maximize use of all available resources (both human and fiscal) to
support high student and staff performance; and

(f) The school leadership’s ability to effectively:

1. Identify the needs of all students;

2. Set specific, measurable goals to address those needs;

3. Implement specific strategies to reach those goals;

4. Provide adequate resources to implement those strategies;
and

5. Frequently monitor implementation of the strategies and
make adjustments when strategies are not achieving the desired
outcomes.

(3) The school leadership assessment shall utilize the

(a) Standards and Indicators for School Improvement;

(b) The Missing Piece of the Proficiency Puzzle;

(c) Classroom observations;

(d) Stakeholder interviews;

(e) Teacher and principal working conditions survey; and

(f) Portfolio of school records.

(4) The assessment team shall submit a report to the Commis-
sioner that specifically makes recommendations regarding whether
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the:

(a) School council has the capability and capacity to continue
its roles and responsibilities established in KRS 160.345; and

(b) Principal has the capability and capacity to continue his or
her roles and responsibilities established in KRS 160.345.

(5) A School Leadership Assessment shall be repeated every
two years until the requirements of KRS 160.346(8) are met.

Section 3. District Leadership Assessment. (1) Within sixty (60)
days of identification by the Kentucky Department of Education as
a district containing a low-achieving school, a district leadership
assessment shall be performed by the assessment team to review
the functioning of the district administration and its specific leader-
ship capacity related to each identified school.

(2) The assessment team shall submit a report to the commis-
sioner that specifically makes a recommendation regarding wheth-
er the district has the capability and capacity to manage the inter-
vention in the identified school(s).

(3) There shall be only one (1) district leadership assessment
per district, per year, regardless of the number of persistently low-
achieving schools located in the district.

(4) The assessment shall make a determination of the district's
ability to manage the intervention in the school based upon the
following criteria:

(a) The district leadership’s commitment to support each
school in its efforts to be effective learning communities and to
support climates conducive to performance excellence;

(b) The district leadership’s commitment to actively engage
families and community groups to remove barriers to learning in an
effort to meet the intellectual, social, career, and developmental
needs of students;

(c) The district leadership’s commitment to provide the re-
sources, time and calendars necessary for each school to build
professional learning programs based primarily on job-embedded
professional learning;

(d) The district leadership’s commitment to support instruction-
al decisions that focus on support for teaching and learning, organ-
izational direction, high performance expectations, creating a learn-
ing culture, and developing leadership capacity;

(e) The district leadership’s ability to provide the human, fiscal
and time resources to allow each school to support high student
and staff performance; and

(f) The district leadership’s ability to support, through its district
improvement plan, school efforts to effectively:

1. Identify the needs of all students;

2. Set specific, measurable goals to address those needs;

3. Implement specific strategies to reach those goals;

4. Provide adequate resources to implement those strategies;
and

5. Frequently monitor implementation of the strategies and
make adjustments if strategies are not achieving the desired out-
comes.

(5) The district leadership assessment shall utilize the:

(a) Standards and Indicators for School Improvement;

(b) Stakeholder interviews; and

(c) Portfolio of district records.

(6) A district leadership assessment shall be repeated every
two years until the requirements of KRS 160.346(8) are met by all
schools in the district.

Section 4. Notification to Schools and Districts of Leadership
Assessment Determination. Within ten (10) days of receipt of the
assessment team’s recommendations for a specific school, the
commissioner shall notify, in writing, the school council, superin-
tendent, and local board of education of the determination regard-
ing:
(a) School council authority;
(b) Principal authority; and
(c) District capacity.

Section 5. Authority to Select an Intervention Option. (1) If the
school assessment determines that the school council has suffi-
cient capacity to manage the recovery, and the district assessment
determines the district has the capacity to support the recovery, the

school council shall, within thirty (30) days after the receipt of the
commissioner’'s notification, choose an intervention option and
develop an action plan. The council shall present the option and
plan to the local board of education, which shall give final approval
and provide the necessary support and resources for the recovery
effort.

(2) If the school assessment determines that the school council
does not have sufficient capacity to manage the recovery and rec-
ommends the council’s authority be transferred and the district
audit finds sufficient district capacity to support the recovery and
recommends the council’s authority be transferred to the superin-
tendent, the superintendent shall, within thirty (30) days after the
receipt of the commissioner’s notification, make a recommendation
for an intervention option and submit the choice to the local board
of education, which shall make the final determination on the inter-
vention option.

(3) If the school assessment determines that the school council
has sufficient capacity to manage the recovery, and the district
assessment determines the district does not have the capacity to
support the recovery, the school council shall, within thirty (30)
days after the receipt of the commissioner’s notification, choose
the intervention option and submit its choice to the local board of
education, which shall review the option chosen by the school
council and submit the choice to the Commissioner of Education
who shall approve the choice.

(4) If the school assessment determines that the school council
does not have sufficient capacity to manage the recovery and rec-
ommends the council’s authority be transferred, and the district
assessment finds the district lacks sufficient capacity to support the
recovery and recommends the council’s authority be transferred to
the Commissioner of Education, the Commissioner of Education
shall, within thirty (30) days after receipt of the assessment deter-
mination and in consultation with the school council, superinten-
dent and local board of education, determine the intervention op-
tion. The identified school and local district shall implement the
intervention option with support from the Kentucky Department of
Education.

Section 6. Implementation of Intervention Options. (1) A school
or district engaging in the restaffing Option shall:

(a) Replace the principal with a certified principal who has
specific training in turning around low-achieving schools and grant
the new leader sufficient operational flexibility, including staffing,
calendars, time, and budgeting, to fully implement a comprehen-
sive approach in order to substantially improve student achieve-
ment outcomes and, if a high school, increase high school gradua-
tion rates. The current principal shall be eligible to remain if the
school leadership assessment recommends and the commissioner
determines the principal has the capacity to lead the recovery.

(b) Replace the school council with individuals appointed by
the commissioner. The current school council shall be eligible to
remain if the school leadership assessment recommends and the
commissioner determines the school council has the capacity to
lead the recovery.

(c) Use standards adopted locally by the board of education to
measure the effectiveness of staff who can work within the turna-
round environment to meet the needs of students;

(d) Select new staff to replace those transferred or dismissed;

(e) Implement strategies designed to increase opportunities for
career growth, including more flexible working conditions that are
designed to recruit, place, and retain staff with the skills necessary
to meet the needs of the students in the turnaround school;

(f) Provide staff with ongoing, high-quality, job-embedded pro-
fessional development that is aligned with the school's compre-
hensive instructional program and designed with school staff to
ensure that they are equipped to facilitate effective teaching and
learning and have the capacity to successfully implement school
reform strategies;

(g) Adopt a new governance structure which shall include re-
quiring the school to provide quarterly progress reports to the local
board of education and the Kentucky Department of Education;

(h) Use data to identify and implement an instructional program
that is research-based and vertically aligned from one grade to the
next as well as aligned with the required core academic standards
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established in 704 KAR 3:303;

(i) Promote the continuous use of student data from formative,
interim, and summative assessments to inform and differentiate
instruction in order to meet the academic needs of individual stu-
dents;

(j) Establish schedules and implement strategies that provide
increased learning time; and

(k) Provide appropriate social, emotional, and community-
oriented services and supports for students.

(2) A school or district engaging in the External Management
Option shall:

(@) choose an education management organization (EMO)
from a list of approved EMO'’s established by the Kentucky Board
of Education pursuant to Section 6 of this administrative regulation;

(b) Contract with the EMO to provide day to day management
of the school; and

(c) Provide quarterly progress reports to the local board of
education and the Kentucky Department of Education.

(3) A school or district engaging in the Transformation Option
shall:

(@) Replace the principal who led the school prior to com-
mencement of the transformation model with a certified principal
who has specific training in turning around low-achieving schools.
The current principal shall be eligible to remain if the school lead-
ership assessment recommends and the commissioner determines
the principal has the capacity to lead the recovery and has specific
training in turning around low-achieving schools;

(b) Replace the school council with individuals appointed by
the commissioner. The current school council shall be eligible to
remain if the school leadership assessment recommends and the
commissioner determines the school council has the capacity to
lead the recovery.

(c) Use rigorous, transparent, and equitable evaluation sys-
tems for teachers and principals that:

1. Take into account data on student growth as a significant
factor as well as other factors such as multiple observation-based
assessments of performance and ongoing collections of profes-
sional practice reflective of student achievement and increased
high-school graduations rates; and

2. Are designed and developed with teacher and the principal’s
involvement;

(d) Identify and provide additional leadership and compensa-
tion opportunities to school leaders, teachers, and other staff who
have increased student achievement and high-school graduation
rates, if applicable, and identify and remove those who, after ample
opportunities have been provided for them to improve their profes-
sional practice, have not done so;

(e) Provide staff with ongoing, high-quality, job-embedded
professional development that is aligned with the school’s compre-
hensive instructional program and designed with school staff to
ensure they are equipped to facilitate effective teaching and learn-
ing and have the capacity to successfully implement school reform
strategies which shall include:

1. Subject-specific pedagogy;

2. Instruction that reflects a deeper understanding of the com-
munity served by the school; and

3. Differentiated instruction;

(f) Implement strategies designed to increase opportunities for
career growth which shall include more flexible working conditions
designed to recruit, place, and retain staff with the skills necessary
to meet the needs of the students in a transformation school;

(g) Use data to identify and implement an instructional program
that is research-based and vertically aligned from one grade to the
next as well as aligned with state academic standards;

(h) Promote the continuous use of student data from formative,
interim, and summative assessments to inform and differentiate
instruction in order to meet the academic needs of individual stu-
dents;

(i) Increase learning time and create community-oriented
schools that:

1. Establish schedules and implement strategies that provide
increased learning time; and

2. Provide ongoing mechanisms for family and community
engagement; and

(j) Provide operational flexibility and sustained support that:

1. Gives the school sufficient operational flexibility, including
staffing, calendar, time, and budgeting to fully implement a com-
prehensive approach to substantially improve student achievement
outcomes and increase high school graduation rates; and

2. Ensures that the school participates in ongoing, intensive
technical assistance and related support from the local district and
the state.

(k) Provide quarterly progress reports to the local board of
education and the Kentucky Department of Education.

(4) A school or district engaging in the School Closure Option
shall develop a plan for the closure of the school. The plan shall
include:

(a) A process for the transfer of students to higher performing
schools in the district;

(b) A determination by the local board of education regarding
staff assignments and the use of the existing facility and other
assets;

(c) A method of monitoring the progress of students in their
new school environment; and

(d) A quarterly progress report to the local board of education
and the Kentucky Department of Education.

Section 7. Establishment of Approved External Management
Organizations. (1) The list of approved EMOs shall be created by
the Commissioner of Education following the application process
established in subsection (2) of this section.

(2) The commissioner shall issue a request for information to
solicit EMO applicants who shall detail the scope of the services
they are able to provide to persistently low-achieving school. The
request for information shall include the following information to
solicit the EMQ’s qualifications:

(a) The ability of the EMO to staff the school with dynamic
leadership with experience in turning around low-performing
schools during the period of the contract;

(b) The ability of the EMO to conduct a needs assessment in
the school and develop a plan of action based on the needs as-
sessment;

(c) The ability of the EMO to deliver a comprehensive list of
services designed to turnaround the school(s);

(d) The ability of the EMO to screen staff and make decisions
on staff assignments;

(e) Its familiarity with Kentucky school laws and administrative
regulations;

(f) The experience of the EMO in turning around low-achieving
schools;

(g) References from other low-achieving schools or school
districts supporting the EMQO’s ability to turn around low-achieving
schools;

(h) Evidence by the EMO that its provision of services includes
instructional leadership, professional learning support for teachers
and other staff, and services to families and community stakehold-
ers;

(i) Evidence of the EMO'’s financial stability, any pending or
threatened litigation, and liability insurance coverage; and

(j) Other information required pursuant to KRS Chapter 45A.

(3) The Commissioner of Education shall review all responses
and determine which applicants meet the criteria in subsection (2)
of this section. The qualifying applicants shall be submitted to the
Kentucky Board of Education for approval. The list of approved
EMOs shall be made public upon approval by the Kentucky Board
of Education.

Section 8. Incorporation by Reference. (1) The following mate-
rial is incorporated by reference:

(a) "Standards and Indicators for School Improvement", dated
March 30, 2000; and

(b) "The Missing Piece of the Proficiency Puzzle", dated June
2007.

(2) This material may be inspected, copied, or obtained, sub-
ject to applicable copyright law, at the Kentucky Department of
Education, First Floor, Capital Plaza Tower, Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m.
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This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adop-
tion by the Kentucky Board of Education, as required by KRS
156.070(4).

TERRY HOLLIDAY, Ph.D., Commissioner of Education
JOE BROTHERS, Chairperson

APPROVED BY AGENCY: January 15, 2010

FILED WITH LRC: January 15, 2010 at 2 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this proposed administrative regulation shall be
held on March 30, at 10 a.m. in the State Board Room, 1st Floor,
Capital Plaza Tower, 500 Mero Street, Frankfort, Kentucky. Indi-
viduals interested in being heard at this meeting shall notify this
agency in writing five working days prior to the hearing, of their
intent to attend. If no notification of intent to attend the hearing is
received by that date, the hearing may be canceled. This hearing is
open to the public. Any person who wishes to be heard will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made un-
less a written request for a transcript is made. If you do not wish to
be heard at the public hearing, you may submit written comments
on the proposed administrative regulation. Written comments shall
be accepted until March 31, 2010. Send written notification of in-
tent to be heard at the public hearing or written comments on the
proposed administrative regulation to:

CONTACT PERSON: Kevin C. Brown, General Counsel, Ken-
tucky Department of Education, 500 Mero Street, First Floor, Capi-
tal Plaza Tower, Frankfort, Kentucky 40601, phone (502) 564-
4474, fax (502) 564-9321.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Kevin C. Brown

(1) Provide a brief summary of:

(&) What this administrative regulation does: This administra-
tive regulation establishes the processes to be followed when a
school is identified as persistently low-achieving.

(b) The necessity of this administrative regulation: This admin-
istrative regulation was necessary to implement provisions of
160.346 that set forth the processes to be followed when a school
is identified a persistently low-achieving.

(c) How this administrative regulation conforms to the content
of the authorizing statute: This administrative regulation provides
specifics for establishing the process and procedures for imple-
menting the intervention options of KRS 160.346 that are available
to schools, districts, local boards of education and the commis-
sioner of education.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This adminis-
trative regulation provides specifics for establishing the process
and procedures for implementing the intervention options of KRS
160.346 that are available to schools, districts, local boards of
education and the commissioner of education.

(2) If this is an amendment to an existing administrative regula-
tion, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: Not an amendment.

(b) The necessity of the amendment to this administrative
regulation: Not an amendment.

(c) How the amendment conforms to the content of the author-
izing statute: Not an amendment.

(d) How the amendment will assist in the effective administra-
tion of the statutes: Not an amendment.

(3) List the type and number of individuals, businesses, organi-
zations, or state and local governments affected by this administra-
tive regulation: All public school districts in Kentucky that have
schools identified as persistently low-achieving and supporting staff
in the Kentucky Department of Education.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administra-
tive regulation, if new, or by the change, if it is an amendment,
including: The proposed regulation will impact identified schools
and districts by providing the detail necessary to carry out their

roles and responsibilities in KRS 160.346.

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: School districts must formally choose an
intervention option for those options listed in KRS 160.346 and
carry out the processes detailed for that option in the regulation.
The Commissioner of Education must notify the local district upon
receipt of audit committee recommendations as to school and dis-
trict leadership capacity based on the recommendations in the
audits. Kentucky Department of Education staff and contracted
individuals will be responsible for completion of the audits de-
scribed in the regulation.

(b) In complying with this administrative regulation or amend-
ment, how much will it cost each of the entities identified in ques-
tion (3): There will be no cost to the School Districts or the Com-
missioner of Education other than minimal administrative costs.
The audit is paid through the Commonwealth School Improvement
Funds. The cost is estimated at $25,000 per audit.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The identified persistently low-
achieving schools will have an improved chance of turning around
their struggling school by qualifying for significant fiscal and human
resources to assist in the school improvement efforts. The com-
missioner and Kentucky Department of Education staff will have
better ability to conduct audits and make recommendations to the
school districts regarding the best strategies for improving these
schools.

(5) Provide an estimate of how much it will cost the administra-
tive body to implement this administrative regulation:

(a) Initially: The proposed regulation results in additional costs
to the Kentucky Department of Education to conduct the audit pro-
cess. The audit is paid through the Commonwealth School Im-
provement Funds. The cost is estimated at $25,000 per audit.

(b) On a continuing basis: The proposed regulation results in
additional costs to the Kentucky Department of Education to con-
duct the audit process. The audit is paid through the Common-
wealth School Improvement Funds. The cost is estimated at
$25,000 per audit.

(6) What is the source of the funding to be used for the imple-
mentation and enforcement of this administrative regulation: Com-
monwealth School Improvement Funds and federal funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regula-
tion, if new, or by the change if it is an amendment: No increase
will be necessary.

(8) State whether or not this administrative regulation estab-
lishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish fees or directly or indi-
rectly increase any fees.

(9) TIERING: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the administrative regulation
applies equally to all school districts containing low-achieving
schools.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. Does this administrative regulation relate to any program,
service, or requirements of a state or local government (including
cities, counties, fire departments, or school districts)? Yes

2. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? School districts.

3. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 156.035, 156.070, 160.346.

4. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.
There will be no additional revenue generated by this administra-
tive regulation. The amount of dollars expended by the State for
this administrative regulation depends on the number of schools
identified as persistently low-achieving. No additional costs are
expected.
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(a) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? None

(b) How much revenue will this administrative regulation gen-
erate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None,
however this regulation enables districts to be eligible for federal
funding.

(c) How much will it cost to administer this program for the first
year? The proposed regulation, as required by HB 176, will result
in audits of low-performing schools and districts. The audit is paid
through the Commonwealth School Improvement Funds. The cost
is estimated at $25,000 per audit.

(d) How much will it cost to administer this program for subse-
quent years? The proposed regulation, as required by HB 176, will
result in audits of low-performing schools and districts. The audit is
paid through the Commonwealth School Improvement Funds. The
cost is estimated at $25,000 per audit.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
Minutes of February 8, 2010

The February meeting of the Administrative Regulation Review
Subcommittee was held on Monday, February 8, 2010 at 1:00
p.m., in Room 149 of the Capitol Annex. Representative Leslie
Combs, Co-Chair, called the meeting to order, the roll call was
taken. The minutes of the January 2010 meeting were approved.

Present were:

Members: Senators David Givens, Alice Forgy-Kerr, Elizabeth
Tori and Joey Pendleton and Representatives Leslie Combs, Rob-
ert Damron, Danny Ford and Jimmie Lee.

LRC Staff: Dave Nicholas, Donna Little, Sarah Amburgey,
Chad Collins, Emily Harkenrider, Karen Howard, Emily Caudill,
Jennifer Beeler, and Laura Napier.

Guests: Diana Barber, Becky Gilpatrick, Kentucky Higher Edu-
cation Assistance Authority; Dennis Taulbee, Council on Postsec-
ondary Education; Kathryn Gabhart, State Board of Elections; Di-
nah Bevington, Personnel Cabinet; Tom Crawford, Greg Jennings,
Department of Revenue; DeVon Hankins, Mark Johnson, Gary
Morris, Bruce Nix, Don Richardson, Department of Revenue; Tony
Barrett, Jane Gardner, Scott Hannah, State Board of Landscape
Architects; Mark Brengelman, Becky Klusch, Board of Physical
Therapy; Angela Evans, Stephanie Head, Frances Short, Board of
Marriage and Family Therapists; Ron Brooks, Benjy Kinman,
Catherine York, Kentucky Department of Fish and Wildlife Re-
sources; Amy Barker, James VanNort, Department of Corrections;
Ann Dangelo, Godwin Onodu, Todd Shipp, Transportation Cabinet;
Kevin Brown, Ronald Flora, Denise Hagan, Mark Johnson, Ken-
tucky Department of Education; Charlene Davis, Clay Lamb, Terry
Manuel, Beth Milburn, Wayne Onkst, Barbara Teague, Kentucky
Department for Libraries and Archives; Tom Howard, Jeff Mosely,
Rob Ramsey, Bob Tarvin, Finance and Administration Cabinet;
Bob EIlkins, Kristi Redmon, Labor Cabinet; Dawn Bellis, Tim
House, George Mann, Richard Moloney, Melissa Smith, Depart-
ment of Housing, Buildings and Construction; Shirley Eldridge,
Tonia Wells, Mary Sparrow, Steven Veno, Virginia Carrington,
Elizabeth Caywood, Cabinet for Health and Family Services; Vir-
ginia T. Hillis, Fred Roser, Robert Fleenor, Bill Gibson, Russ
Sanders, Harry Gibson, John Knight, Frank Henn Jr., Barry Ed-
wards, Hank Hancock, Jack Reckner, Tom Underwood, Corey
Roblee, Lewis Abbott, Wesley Abbott, Ralph Cornelius, Michael
Doolin, Billy Slone, Bobby Mills, Roy Cornelius, Chad Cartwright,
Susan Snipes, Charles Moore, Arthur Ellis, Billy Caudill, Don
Blevins, Randy Vanhook.

The Administrative Regulation Review Subcommittee met on
Monday, February 8, 2010, and submits this report:

Administrative Regulations Reviewed by the Subcommittee:

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY:
Division of Student and Administrative Services: KHEAA
Grant Programs

11 KAR 8:030. Teacher scholarships. Diana Barber, general
counsel, and Becky Gilpatrick, Student Aid Branch Manager, rep-
resented the authority.

A motion was made and seconded to approve the following
amendments: to amend Sections 5, 6, and 12 to comply with the
drafting and format requirements of KRS Chapter 13A. Without
objection, and with agreement of the agency, the amendments
were approved.

COUNCIL ON POSTSECONDARY EDUCATION: Public Educa-
tional Institutions

13 KAR 2:045 & E. Determination of residency status for ad-
mission and tuition assessment purposes. Dennis Taulbee, general
counsel, represented the council.

In response to questions by Representative Damron, Mr. Taul-
bee stated that an armed forces, active-duty member or member's
spouse who qualified as a home-of-record Kentucky resident for
tax purposes also qualified as a Kentucky resident for purposes of

online or correspondence courses.

A motion was made and seconded to approve the following
amendments: to amend the NECESSITY, FUNCTION, AND CON-
FORMITY paragraph and Sections 1 through 8, 10, 12, and 14 to
comply with the drafting and format requirements of KRS Chapter
13A. Without objection, and with agreement of the agency, the
amendments were approved.

KENTUCKY STATE BOARD OF ELECTIONS: Board

31 KAR 4:020. Election costs and county clerk reimbursement
form. Kathryn Gabhart, general counsel, represented the board.

A motion was made and seconded to approve the following
amendments: (1) to amend the NECESSITY, FUNCTION, AND
CONFORMITY paragraph to clearly state the necessity for and
function served by this administrative regulation, as required by
KRS 13A.220; and (2) to amend Section 1 to clarify requirements
pertaining to the reimbursement form. Without objection, and with
agreement of the agency, the amendments were approved.

31 KAR 4:030. Reporting forms.

A motion was made and seconded to approve the following
amendments: (1) to amend the NECESSITY, FUNCTION, AND
CONFORMITY paragraph to clearly state the necessity for and
function served by this administrative regulation, as required by
KRS 13A.220; (2) to amend Section 1 to clarify who is required to
file the forms incorporated by reference; and (3) to amend Section
2 to revise material incorporated by reference. Without objection,
and with agreement of the agency, the amendments were ap-
proved.

PERSONNEL CABINET: Personnel Cabinet, Classified

101 KAR 2:120. Incentive programs. Dinah Bevington, general
counsel, represented the cabinet.

A motion was made and seconded to approve the following
amendments: (1) to amend Sections 1 through 3 to comply with the
drafting and format requirements of KRS Chapter 13A; and (2) to
amend Section 2 to update two (2) forms incorporated by refer-
ence. Without objection, and with agreement of the agency, the
amendments were approved.

FINANCE AND ADMINISTRATION CABINET: Department of
Revenue: Office of Property Valuation: Ad Valorem Tax; Ad-
ministration

103 KAR 5:190 & E. State registration requirements and appli-
cation process for purchasing certificates of delinquency; fees; and
definitions for related entities and related interest. Tom Crawford,
staff advisor, and Greg Jennings, staff attorney, represented the
department.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; and (2) to amend the NECESSITY,
FUNCTION, AND CONFORMITY paragraph and Sections 1
through 8 to comply with the drafting and format requirements of
KRS Chapter 13A. Without objection, and with the agreement of
the agency, the amendments were approved.

Office of Income Taxation: Income Tax; General Administra-
tion

103 KAR 15:110. Ethanol tax credit. Bruce Nix, policy advisor,
and Don Richardson, executive director, represented the office.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; (2) to amend the NECESSITY, FUNC-
TION, AND CONFORMITY paragraph to clearly state the necessity
for and function served by this administrative regulation, as re-
quired by KRS 13A.220; and (3) to amend Sections 1 through 5 to
comply with the drafting and format requirements of KRS Chapter
13A. Without objection, and with agreement of the agency, the
amendments were approved.
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103 KAR 15:120. Cellulosic ethanol tax credit.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; (2) to amend the NECESSITY, FUNC-
TION, AND CONFORMITY paragraph to clearly state the necessity
for and function served by this administrative regulation, as re-
quired by KRS 13A.220; and (3) to amend Sections 1 through 5 to
comply with the drafting and format requirements of KRS Chapter
13A. Without objection, and with agreement of the agency, the
amendments were approved.

103 KAR 15:140. Biodiesel tax credit.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; (2) to amend the NECESSITY, FUNC-
TION, AND CONFORMITY paragraph to clearly state the necessity
for and function served by this administrative regulation, as re-
quired by KRS 13A.220; and (3) to amend Sections 1 through 5 to
comply with the drafting and format requirements of KRS Chapter
13A. Without objection, and with agreement of the agency, the
amendments were approved.

Division of Individual Income Tax: Income Tax; Withholding

103 KAR 18:110. Withholding methods. Bruce Nix, policy advi-
sor, and Don Richardson, executive director, represented the divi-
sion.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; (2) to amend the NECESSITY, FUNC-
TION, AND CONFORMITY paragraph to clearly state the necessity
for and function served by this administrative regulation, as re-
quired by KRS 13A.220; and (3) to amend Sections 1 through 4 to
comply with the drafting and format requirements of KRS Chapter
13A. Without objection, and with agreement of the agency, the
amendments were approved.

GENERAL GOVERNMENT CABINET: Board of Physical Thera-
py: Board

201 KAR 22:053. Code of ethical standards and standards of
practice for physical therapists and physical therapist assistants.
Mark Brengelman, assistant attorney general, and Becky Klusch,
executive director, represented the board.

A motion was made and seconded to approve the following
amendments: to amend Sections 2 and 4 to comply with the draft-
ing and format requirements of KRS Chapter 13A. Without objec-
tion, and with agreement of the agency, the amendments were
approved.

Board of Licensure for Marriage and Family Therapists: Board

201 KAR 32:035. Supervision of marriage and family therapist
associates. Angela Evans, board counsel; Stephanie Head, board
co-chair; and Frances Short, Executive Director, Office of Occupa-
tions and Professions, represented the board.

A motion was made and seconded to approve the following
amendments: to amend Sections 1, 2, 6, 7, and 8 to comply with
the drafting and formatting requirements of KRS Chapter 13A.
Without objection, and with agreement of the agency, the amend-
ments were approved.

TOURISM, ARTS AND HERITAGE CABINET: Department of
Fish and Wildlife Resources: Fish

301 KAR 1:016. Use of lands and waters on lakes owned or
controlled by the department. Benjy Kinman, deputy commissioner,
and Catherine York, deputy general counsel, represented the de-
partment. Virginia T. Hillis, Lake Malone resident, appeared in
support of this administrative regulation.

Senator Pendleton and Senator Kerr thanked the department
for cooperating with stakeholders to develop this administrative
regulation.

In response to a question by Senator Pendleton, Mr. Kinman
stated that a new boat dock development would begin the process
with a public hearing.

Ms. Hillis thanked the Department of Fish and Wildlife Re-
sources for cooperating with stakeholders to develop this adminis-

trative regulation. She stated that she preferred for future policy to
require public input for commercial docks.

A motion was made and seconded to approve the following
amendments: (1) to amend Sections 1, 4, and 5 to change July 1,
2009 dates to the “effective date of this administrative regulation”;
(2) to amend Section 1 to define the term “rebuild”; (3) to amend
Section 4 to prohibit additional community boat docks not approved
as of January 1, 2010; (4) to amend Section 5(10) and (11) to ex-
empt existing land owners from having to meet new access struc-
ture requirements; (5) to amend Section 5(14) to allow non-access
structures to be kept if the landowner maintained a valid shoreline
use permit; (6) to amend Section 7(4) to delete the waiver provi-
sions for rebuilding; (7) to amend Section 8(1)(a)2. to delete “boat
dock walkway” from the list of items that cannot be renovated with-
out department approval; (8) to amend Section 9 to provide for an
amended application; and (9) to amend the NECESSITY, FUNC-
TION, AND CONFORMITY paragraph and Sections 5 through 8 to
comply with the drafting and format requirements of KRS Chapter
13A. Without objection, and with the agreement of the agency, the
amendments were approved.

Hunting and Fishing
301 KAR 3:022. License, tag, and permit fees.

JUSTICE AND PUBLIC SAFETY CABINET: Department of Cor-
rections: Sex Offender Risk Assessment Advisory Board

501 KAR 6:190. Approval process for mental health profes-
sionals performing comprehensive sex offender presentence eval-
uations and treatment of sex offenders. Amy Barker, assistant
general counsel, and Dr. James VanNort, board chair, represented
the board.

A motion was made and seconded to approve the following
amendments: to amend Sections 3, 5, 7, and 8 for clarification and
to comply with the drafting and format requirements of KRS Chap-
ter 13A. Without objection, and with agreement of the agency, the
amendments were approved.

EDUCATION CABINET: Kentucky Board of Education: De-
partment of Education: Food Service Programs

702 KAR 6:100. Appeal procedures for nutrition and health
services programs. Kevin Brown, general counsel, and Denise
Hagan, director, represented the department.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph and Section 4 to correct statutory citations; and (2) to amend
the NECESSITY, FUNCTION, AND CONFORMITY paragraph and
Section 4 to comply with the drafting and format requirements of
KRS Chapter 13A. Without objection, and with agreement of the
agency, the amendments were approved.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET:
Department for Libraries and Archives: Public Records Divi-
sion: Archives

725 KAR 1:020. Recording and reproducing public records.
Clay Lamb, staff attorney, and Wayne Onkst, State Librarian and
commissioner, represented the division.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; (2) to amend the NECESSITY, FUNC-
TION, AND CONFORMITY paragraph to clearly state the necessity
for and function served by this administrative regulation, as re-
quired by KRS 13A.220; (3) to amend Section 7 to reflect the new
publication dates of material incorporated by reference contained
in this administrative regulation; and (4) to amend Sections 1
through 7 to comply with the drafting and format requirements of
KRS Chapter 13A. Without objection, and with agreement of the
agency, the amendments were approved.

725 KAR 1:025. Transfer of public records.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; (2) to amend the NECESSITY, FUNC-
TION, AND CONFORMITY paragraph to clearly state the necessity
for and function served by this administrative regulation, as re-
quired by KRS 13A.220; (3) to amend Section 6 to reflect the new

- 2150 -



VOLUME 36, NUMBER 9 - MARCH 1, 2010

publication dates of material incorporated by reference contained
in this administrative regulation; and (4) to amend Sections 1
through 6 to comply with the drafting and format requirements of
KRS Chapter 13A. Without objection, and with agreement of the
agency, the amendments were approved.

Libraries

725 KAR 2:060. Certification of public librarians. Clay Lamb,
staff attorney, and Wayne Onkst, State Librarian and commission-
er, represented the division.

In response to a question by Representative Ford, Mr. Onkst
stated that there were approximately 1,400 librarians and that one
(1) certificate would be eliminated, but that those librarians already
operating under that certificate would be "grandfathered" in.

In response to a question by Senator Givens, Mr. Onkst stated
that the five (5) dollar fee had been established in 1942 and had
not changed since. He stated that the new fifteen (15) dollar fee
was for a scholarship fund for a librarian to work in a public library
and that the fee would be due once each five (5) years.

725 KAR 2:070. Certification renewal of public librarians.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; (2) to amend the NECESSITY, FUNC-
TION, AND CONFORMITY paragraph to clearly state the necessity
for and function served by this administrative regulation, as re-
quired by KRS 13A.220; (3) to amend Section 8 to reflect the new
publication dates of material incorporated by reference contained
in this administrative regulation; and (4) to amend Sections 1
through 8 to comply with the drafting and format requirements of
KRS Chapter 13A. Without objection, and with agreement of the
agency, the amendments were approved.

FINANCE AND ADMINISTRATION CABINET: Office of the Sec-
retary: Procedures

750 KAR 1:010 & E. Commission procedures. Tom Howard,
executive director; Bob Tarvin, policy analyst; and Jeff Moseley,
general counsel, represented the office.

A motion was made and seconded to approve the following
amendments: (1) to amend the RELATES TO paragraph to add a
citation; and (2) to amend Sections 7, 10, and 11 to comply with
the drafting and format requirements of KRS Chapter 13A. Without
objection, and with agreement of the agency, the amendments
were approved.

LABOR CABINET: Department of Workplace Standards: Divi-
sion of Occupational Safety and Health Compliance: Occupa-
tional Safety and Health

803 KAR 2:300. General. Bob Elkins, safety standards special-
ist, and Kristie Redmon, safety standards specialist, represented
the division.

A motion was made and seconded to approve the following
amendments: (1) to amend the RELATES TO paragraph to add a
statutory citation; and (2) to amend Sections 1 and 2 to comply
with the drafting and format requirements of KRS Chapter 13A.
Without objection, and with agreement of the agency, the amend-
ments were approved.

803 KAR 2:307. Hazardous materials.

A motion was made and seconded to approve the following
amendments: to amend Sections 1 through 3 to comply with the
drafting and format requirements of KRS Chapter 13A. Without
objection, and with agreement of the agency, the amendments
were approved.

PUBLIC PROTECTION CABINET: Department of Housing,
Buildings and Construction: Division of Building Code En-
forcement: Kentucky Building Code

815 KAR 7:125. Kentucky Residential Code. Dawn Bellis, gen-
eral counsel; George Mann, deputy commissioner; and Richard
Moloney, commissioner, represented the division.

Division of Plumbing: Plumbing
815 KAR 20:055. Water heater devices. Dawn Bellis, general

counsel; Tim House, Director of the Division of Plumbing; and
Richard Moloney, commissioner, represented the division.

A motion was made and seconded to approve the following
amendments: (1) to amend the STATUTORY AUTHORITY para-
graph to correct citations; and (2) to amend the NECESSITY,
FUNCTION, AND CONFORMITY paragraph and Section 1 to
comply with the drafting requirements of KRS Chapter 13A. With-
out objection, and with agreement of the agency, the amendments
were approved.

CABINET FOR HEALTH AND FAMILY SERVICES: Department
for Aging and Independent Living: Division of Operations
Support: Brain Injury

910 KAR 3:030. Traumatic brain injury trust fund operations
program. Shirley Eldridge, regulation coordinator, and Tonia Wells,
program director, represented the division.

A motion was made and seconded to approve the following
amendments: (1) to amend the RELATES TO paragraph to correct
a citation; (2) to amend Sections 14 and 15 for clarification; and (3)
to amend Sections 1 and 7 to comply with the drafting and format
requirements of KRS Chapter 13A. Without objection, and with
agreement of the agency, the amendments were approved.

Department for Income Support: Child Support Enforcement:
Child Support

921 KAR 1:380. Child support enforcement program applica-
tion and interstate process. Mary W. Sparrow, supervisor, and
Steven P. Veno, deputy commissioner, represented the depart-
ment.

A motion was made and seconded to approve the following
amendments: (1) to amend the NECESSITY, FUNCTION, AND
CONFORMITY paragraph to clearly state the necessity for and
function served by this administrative regulation, as required by
KRS 13A.220; and (2) to amend Section 3 to comply with the for-
mat requirements of KRS Chapter 13A. Without objection, and with
agreement of the agency, the amendments were approved.
Department for Community Based Services: Division of Family
Support: K-TAP, Kentucky Works, Welfare to Work, State
Supplementation

921 KAR 2:055. Hearings and appeals. Virginia Carrington,
branch manager, and Elizabeth Caywood, internal policy analyst,
represented the division.

A motion was made and seconded to approve the following
amendments: (1) to amend Sections 1 and 13 for clarification; (2)
to amend Section 15 to specify when new evidence or exhibits may
be submitted to the appeal board; (3) to amend the NECESSITY,
FUNCTION, AND CONFORMITY paragraph to clearly state the
necessity for and function served by this administrative regulation,
as required by KRS 13A.220; and (4) to amend Sections 3, 4, 7,
and 14 to comply with the drafting and format requirements of KRS
Chapter 13A. Without objection, and with agreement of the agency,
the amendments were approved.

The following administrative regulations were deferred to the
March 8, 2010, meeting of the Subcommittee:

FINANCE AND ADMINISTRATION CABINET: Office of the Sec-
retary: Purchasing

200 KAR 5:314. Disclosure of contractor's financial records
and information to certain governmental entities.

200 KAR 5:315. Suspension.

GENERAL GOVERNMENT CABINET: State Board of Examin-
ers and Registration of Landscape Architects: Board

201 KAR 10:050. Fees. Tony Barrett, secretary - treasurer, and
Scott Hannah, President of the Kentucky Society of Landscape
Architects, represented the board.

A motion was made and seconded to approve the following
amendments: (1) to amend Section 1(3) to clarify that the original
license fee shall be paid by all licensees; and (2) to amend Section
1(4) to reduce the reciprocal license fee from $250 to $200. With-
out objection, and with agreement of the agency, the amendments
were approved.
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In response to a question by Co-Chair Tori, Mr. Barrett stated that
the board agreed to defer consideration of this administrative regu-
lation. Without objection, and with agreement of the agency, this
administrative regulation was deferred to the March 8, 2010 meet-
ing of the Subcommittee.

Kentucky Real Estate Commission: Commission
201 KAR 11:190. Disciplinary proceedings.

Board of Podiatry: Board
201 KAR 25:012 & E. Licensing examinations.

Board of Licensed Professional Counselors: Board
201 KAR 36:060. Qualifying experience under supervision.

TOURISM, ARTS AND HERITAGE CABINET: Department of
Fish and Wildlife Resources: Game
301 KAR 2:142. Spring wild turkey hunting.

ENERGY AND ENVIRONMENT CABINET: Department for Envi-
ronmental Protection: Division of Waste Management: Solid
Waste Facilities

401 KAR 47:090. Solid waste permit fees.

Department for Natural Resources: Division of Mine Permits:
Permits
405 KAR 8:015 & E. Processing assessments.

TRANSPORTATION CABINET: Department of Vehicle Regula-
tion: Division of Motor Vehicle Licensing: Division of Motor
Carriers

601 KAR 1:220. Theft of motor fuel; procedures to obtain motor
vehicle record. Ann DAngelo, assistant general counsel; Godwin
Onodu, assistant director; and Todd Shipp, special assistant, rep-
resented the division.

In response to a question by Co-Chair Tori, Mr. Shipp stated
that the department had not yet received any requests for personal
information following the theft of motor fuel. Ms. DAngelo stated
that it was difficult to anticipate if requests would be made for the
personal information. Mr. Shipp stated that the fee increase was
estimated based on the costs charged by surrounding states and
average costs to produce reports. He stated that the division ex-
pected the cost of the fee to be subject to restitution from the motor
fuel theft offender.

In response to questions by Representative Ford, Mr. Shipp
stated that the report would contain the information for the regis-
tered owner of a vehicle based on the license number of the vehi-
cle allegedly involved in the motor fuel theft. He stated that the
information was not expected to assist in matters of previous motor
fuel theft violations.

In response to questions by Co-Chair Tori, Mr. Onodu stated
that there had not been requests for personal information after theft
of motor fuel but that there had been commercial requests for
opens records, into which category the motor fuel theft report fell.
Mr. Shipp stated that the average size of a commercial open rec-
ords request was fifty two (52) to 150 pages of documents. Mr.
Godwin stated that, in the past, the two (2) dollar processing fee
had not been based on the actual costs of processing the reports.

In response to a question by Representative Ford, Mr. Shipp
agreed to consider if a ten (10) dollar fee for a report that costs, on
average, eighty-eight (88) dollars to prepare was reasonable.

A motion was made and seconded to approve the following
amendments: (1) to amend the title to make technical changes for
consistency with other administrative regulations; and (2) to amend
the STATUTORY AUTHORITY and NECESSITY, FUNCTION,
AND CONFORMITY paragraphs to correct a statutory citation.
Without objection, and with agreement of the agency, the amend-
ments were approved.

Co-Chair Tori asked if the division would defer consideration of this
administrative regulation in order to consider the appropriate fee
amount and to ensure that the statutory requirements were met.
Mr. Shipp stated that the division agreed to the deferral. Without
objection, and with agreement of the agency, this administrative
regulation was deferred to the March 8, 2010 meeting.

Department of Vehicle Regulation: Division of Drivers License:
Driver's License
601 KAR 12:060. Hardship driver's license.

PUBLIC PROTECTION CABINET: Kentucky Horse Racing
Commission: Division of Licensing: Thoroughbreds
810 KAR 1:025 & E. Licensing thoroughbred racing.

810 KAR 1:034 & E. Licensing of racing association.

Harness Racing
811 KAR 1:034 & E. Licensing of racing associations.

PUBLIC PROTECTION CABINET: Department of Housing,
Buildings and Construction: Division of Building Code En-
forcement: Kentucky Building Code

815 KAR 7:120 & E. Kentucky Building Code. Dawn Bellis,
general counsel; George Mann, deputy commissioner; and Richard
Moloney, commissioner, represented the division. Corey Roblee,
representative of the International Code Council, and Tom Under-
wood, Executive Director of the Kentucky Fire Sprinkler Contrac-
tors' Association, appeared in opposition to this administrative
regulation.

Mr. Underwood stated that the fee increase would be a burden
to the industry. He also stated that he made comments during the
public comment period but had not received a timely copy of the
division's Statement of Consideration. He requested that the ad-
ministrative regulation be deferred to the March meeting of the
Subcommittee so that he had time to review the Statement of Con-
sideration.

In response to a question by Co-Chair Combs, Mr. Roblee
stated that those who would be responsible for enforcing the gas
code were opposed to the code change.

Ms. Bellis stated that all comments that were received during
the public comment period were included in the Statement of Con-
sideration. She stated that there was not a "speed review" in place
for sprinkler projects.

Mr. Mann stated that the fee increase was reviewed and ap-
proved unanimously by the Board of Housing.

In response to questions by Representative Lee, Mr. Moloney
stated that it was mandatory that the division increase the staffing
level in order to prevent a backlog of permitting. He stated that,
with the fee increase, the program was expected to break even by
the end of the year and that, without the fee increase, the permit-
ting process would slow down significantly. He also stated that,
with the fee increase even if the economy improved and construc-
tion returned to stronger levels, the agency would be able to main-
tain the ten (10) to fifteen (15) day turn-around time for processing
permits.

In response to questions by Senator Givens, Mr. Underwood
stated that the fee increase disproportionately affected small sprin-
kler installations. He preferred a staggered approach to the fees
with smaller jobs having smaller fee increase increments.

In response to a question by Co-Chair Combs, Mr. Mann stat-

ed that the division would consider staggering the fee schedule so
that smaller jobs would have smaller fee increase increments. Mr.
Moloney also agreed to consider such an amendment.
A motion was made and seconded to approve the following
amendments: to amend the NECESSITY, FUNCTION, AND CON-
FORMITY paragraph and Sections 1 and 3 to comply with the
drafting and format requirements of KRS Chapter 13A. Without
objection, and with agreement of the agency, the amendments
were approved. In response to a request by Representative Dam-
ron, Mr. Moloney stated that the division agreed to defer considera-
tion of this administrative regulation. Without objection, and with
agreement of the agency, this administrative regulation was de-
ferred to the March 8, 2010 meeting.

Division of Plumbing: Plumbing

815 KAR 20:050 & E. Installation permits. Dawn Bellis, general
counsel; George Mann, deputy commissioner; Richard Moloney,
commissioner; and Melissa Smith, acting director of budgets, rep-
resented the division. Harry P. Gibson, owner of Harry P. Gibson
and Company, appeared in support of this administrative regula-
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tion. Frank Henn, Jr., plumber and President of the Kentucky As-
sociation of Plumbers and Housing Construction Contractors, ap-
peared in opposition to this administrative regulation.

In response to questions by Co-Chair Tori, Mr. House stated that
the Division of Plumbing needed a fee increase in order to keep
the division solvent and to maintain a reasonable permit-
processing turn-around time. He stated that the bulk of the plumb-
ing industry supported the fee increase.

Representative Lee stated that fee increases to compensate
for budget shortfalls was unacceptable.

In response to a question by Representative Ford, Mr. House
stated that, without the fee increase, twenty-six (26) division em-
ployees would be laid off and the permit processing turn-around
time may increase by six (6) to eight (8) weeks. Mr. House stated
that inspections would also be delayed and opportunities for the
licensing examinations would have to be significantly truncated.

In response to a question by Senator Givens, Mr. House stated
that excess funds swept into the General Fund would have to be
reallocated through General Fund appropriations in order to be
transferred within the department. Mr. Moloney stated that the
Division of Plumbing funds were not swept in 2009. Ms. Smith
stated that the 2009 budget bill required funds transferred within
the department to be repaid to the original division at the end of the
biennium.

Mr. Gibson stated that, because of better enforcement and
more timely inspection and permit processing turn-around times,
he would rather pay the increased fees than lose services.

In response to a question by Representative Lee, Mr. Gibson
stated that he would pass the added fee expenses on to the final
customer.

In response to a question by Co-Chair Tori, Mr. Gibson stated
that the monetary savings of not raising the fee would not ade-
quately provide for the protection of the public.

Mr. Henn stated that a fee increase during a slow economy
would be difficult in the context of an already shrinking market
share. He stated that more customers would probably have plumb-
ing work performed without having the work properly inspected
because of the fee increases that would be passed on to the final
customer.

In response to a question by Senator Givens, Mr. Henn stated
that the fee increases would create an uneven playing field.

In response to a question by Mr. House, staff noted that an
emergency administrative regulation stayed in effect until it ex-
pired, was withdrawn, or the ordinary administrative regulation filed
to replace it was withdrawn or became effective.

In response to a question by Senator Pendleton, there was a
show of hands from plumbers in the audience regarding the pro-
posed fee increases. More hands were raised in support of the fee
increases than hands raised in opposition to the fee increases by
approximately a three (3) to one (1) ratio, respectively.

A motion was made and seconded to approve the following
amendments: (1) to amend the RELATES TO, STATUTORY AU-
THORITY, and NECESSITY, FUNCTION, AND CONFORMITY
paragraphs to correct citations; and (2) to amend Sections 1 and 2
to comply with the drafting and format requirements of KRS Chap-
ter 13A. Without objection, and with agreement of the agency, the
amendments were approved.

In response to a request by Senator Givens, Mr. Moloney stat-
ed that the division agreed to defer consideration of this adminis-
trative regulation until more direction was available regarding
budget expectations. Without objection, and with agreement of the
agency, this administrative regulation was deferred to the March 8,
2010 meeting.

The subcommittee adjourned the meeting at 3:10 p.m. until
March 8, 2010.
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OTHER COMMITTEE REPORTS

COMPILER'S NOTE: In accordance with KRS 13A.290(9), the following reports were forwarded to the Legislative
Research Commission by the appropriate jurisdictional committees and are hereby printed in the Administrative
Register. The administrative regulations listed in each report became effective upon adjournment of the commit-
tee meeting at which they were considered.

NONE
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