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The following agenda may not take into consideration all of the administrative regulations that may be deferred by promulgating
agencies. Deferrals may be made any time prior to or during the meeting.

Administrative Regulation Review Subcommittee ETEE
Tentative Meeting Agenda T,

Tuesday, November 13, 2018 1:00 PM . o
Annex Room 149 = ; ]

= s

1. call to Order and Roll Call
2. Regulations for Committee Review
STATE BOARD OF ELECTIONS

Forms and Procedures
031 KAR 004:100 & E. Evaluation of precinct election officers. (“E” expires 12-18-2018) (Deferred from September)

DEPARTMENT OF STATE: Kentucky Registry of Election Finance

Electronic Voting Systems

032 KAR 001:030 & E. Election finance statement forms; campaign contributions or expenditures in excess of $3,000. (“E” expires
02-27-2019)

AUDITOR OF PUBLIC ACCOUNTS
Audits
045 KAR 001:050. Audits of fiscal courts.

PERSONNEL: Office of the Secretary
Personnel Cabinet, Classified
101 KAR 002:210 & E. Plan Year Handbook for the Public Employee Health Insurance Program. (“E” expires 03-13-2019)

FINANCE AND ADMINISTRATION
Department of Revenue: Income Tax
General Administration
103 KAR 015:050. Filing dates and extensions.
103 KAR 015:060. Estimated tax, amended declarations; short years.
103 KAR 015:180. Kentucky new markets development program tax credit.
103 KAR 015:195. Endow Kentucky Tax Credit.
Income Tax; Corporations
103 KAR 016:381. Repeal of 103 KAR 016:380.
Income Tax, Individual
103 KAR 017:010. Residence.
103 KAR 017:020. Combined individual returns.
103 KAR 017:060. Income subject to taxation; portions.
Income Tax; Withholding
103 KAR 018:050 & E. Withholding statements. (“E” expires 03-09-2019)
103 KAR 018:081. Repeal of 103 KAR 018:080 and 103 KAR 018:160.
103 KAR 018:110. Voluntary withholding.
103 KAR 018:120. Security for compliance; bonds.
103 KAR 018:150. Employer’s withholding reporting requirements.
Income Tax; Miscellaneous
103 KAR 019:010. Computation of income; estates and trusts.

BOARDS AND COMMISSIONS

Board of Medical Licensure

201 KAR 009:260. Professional standards for prescribing and dispensing controlled substances.
(Not Amended After Comments)

Board of Chiropractic Examiners

201KAR 021:015. Code of ethical conduct and standards of practice.

201 KAR 021:045. Specialties.

TOURISM, ARTS AND HERITAGE: Department of Fish and Wildlife Resources
Game
301 KAR 002:095. Importation of cervid carcasses and parts.
Hunting and Fishing
301 KAR 003:100. Special commission permits.

DEPARTMENT OF AGRICULTURE

Industrial Hemp
302 KAR 050:080. Materials incorporated by reference.
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JUSTICE AND PUBLIC SAFETY: Department of Corrections
Office of the Secretary
501 KAR 006:020 & E. Corrections policies and procedures. (“E” expires 1-15-2019) (Amended After Comments)
501 KAR 006:999. Corrections secured policies and procedures. (Deferred from October)

TRANSPORTATION
Department of Vehicle Regulation
Administration
601 KAR 002:030 & E. Ignition interlock. (“E” Expires 1-9-2019) (Not Amended After Comments) (Deferred from October)

EDUCATION AND WORKFORCE DEVELOPMENT
Board of Education: Department of Education
Office of Chief State School Officer
701 KAR 005:140. District of innovation. (Not Amended After Comments)
Department of Workforce Investments: Office of Employment and Training
Unemployment Insurance
787 KAR 001:010 & E. Application for employer account; reports. (“‘E” expires 03-12-2019)

PUBLIC PROTECTION

Workers’ Compensation Funding Commission

Collective Bargaining and Arbitration

803 KAR 030:021. Repeal of 803 KAR 030:020. (Deferred from October)

Department of Alcoholic Beverage Control

Conduct of Business; Employees

804 KAR 005:021. Repeal of 804 KAR 005:020.

Transportation of Alcoholic Beverages

804 KAR 008:050. Identification of vehicles used to transport alcoholic beverages.

Department of Housing, Buildings, and Construction

General Section

815 KAR 002:010. Continuing education. (Not Amended After Comments)

815 KAR 002:020. Continuing education course and provider approval. (Not Amended After Comments)

815 KAR 002:030. Vehicle identification. (Deferred from October)

815 KAR 002:040. Fees and refunds. (Deferred from October)

Building Code Enforcement

Elevator Safety

815 KAR 004:030. Elevator licensing. (Not Amended After Comments)

815 KAR 004:071. Repeal of 815 KAR 004:040, 815 KAR 004:050, 815 KAR 004:060, and 815 KAR 004:070. (Deferred from
October)

Real Estate Authority

Board of Home Inspectors

815 KAR 006:001. Definitions for 815 KAR Chapter 6.

815 KAR 006:010. Licensing requirements.

815 KAR 006:030. Standards of conduct, complaints, and discipline.

815 KAR 006:040. Education requirements and providers.

815 KAR 006:101. Repeal of 815 KAR 006:020, 815 KAR 006:080, 815 KAR 006:090, and 815 KAR 006:100.

Kentucky Building Code

815 KAR 007:070. The Kentucky Certified Building Inspector Program. (Deferred from October)

Division of Heating, Ventilation, and Air Conditioning

Heating, Ventilation, and Air Conditioning Licensing Requirements

815 KAR 008:010. Licensing requirements for master contractors and journeyman HVAC mechanics. (Deferred from October)

815 KAR 008:030. Apprentice HVAC mechanic registration and certification requirements. (Deferred from October)

815 KAR 008:091. Repeal of 815 KAR 008:020, 815 KAR 008:035, 815 KAR 008:050, 815 KAR 008:060, 815 KAR 008:090, and
815 KAR 008:095. (Deferred from October)

Division of Plumbing

Boilers and Pressure Vessels

815 KAR 015:080. Boiler and pressure vessel licenses. (Deferred from October)

Plumbing

815 KAR 020:030. Plumbing licenses. (Deferred from October)

815 KAR 020:041. Repeal of 815 KAR 020:012, 815 KAR 020:015, 815 KAR 020:018, 815 KAR 020:032, 815 KAR 020:034, and
815 KAR 020:040. (Deferred from October)

Division of Fire Prevention

Fire Protection, Sprinkler Contractors, and Inspectors

815 KAR 022:011. Repeal of 815 KAR 022:010. (Deferred from October)

Building Code Enforcement

Manufactured Homes and Recreational Vehicles

815 KAR 025:001. Definitions for 815 KAR Chapter 025. (Deferred from October)

815 KAR 025:020. Recreational vehicles. (Deferred from October)

815 KAR 025:040. Fire safety requirements in manufactured and mobile homes. (Deferred from October)

815 KAR 025:050. Administration and enforcement of manufactured housing construction standards. (Not Amended After
Comments)

815 KAR 025:060. Licensing and certifications with manufactured homes and mobile homes. (Deferred from October)

815 KAR 025:081. Repeal of 815 KAR 025:070 and 815 KAR 025:080. (Deferred from October)

815 KAR 025:090. Site preparation, installation, and inspection requirements. (Not Amended After Comments)
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815 KAR 025:100. Alternative dispute resolution and mediation program. (Deferred from October)

Electrical Division

815 KAR 035:015. Certification of electrical inspectors. (Deferred from October)

815 KAR 035:020. Electrical inspections. (Deferred from October)

815 KAR 035:060. Licensing of electrical contractors, master electricians, and electricians. (Not Amended After Comments)

815 KAR 035:080. Electrical code of ethics. (Deferred from October)

815 KAR 035:090. Electrical Training Program Standards. (Not Amended After Comments)

815 KAR 035:101. Repeal of 815 KAR 035:100. (Deferred from October)

Department of Charitable Gaming

820 KAR 001:001. Definitions. (Not Amended After Comments)

820 KAR 001:005. Charitable gaming licenses and exemptions. (Not Amended After Comments)

820 KAR 001:011. Repeal of 820 KAR 1:010, 1:015, 1:016, 1:017, 1:026, 1:027, 1:028, 1:029, 1:033, 1:034, 1:036, 1:044, 1.056,
1:058, 1:100, 1:110, 1:120. (Not Amended After Comments)

820 KAR 001:025. Reports. (Not Amended After Comments)

820 KAR 001:032. Pulltabs. (Amended After Comments)

820 KAR 001:042. Bingo. (Not Amended After Comments)

820 KAR 001:050. Raffles. (Amended After Comments)

820 KAR 001:055. Charity fundraising event standards. (Deferred from July)

820 KAR 001:057. Recordkeeping. (Amended After Comments)

820 KAR 001:060. Prohibited conduct. (Amended After Comments)

820 KAR 001:125. Gaming inspections. (Not Amended After Comments)

820 KAR 001:130. Administrative actions. (Not Amended After Comments)

820 KAR 001:135. Disposal of gaming supplies. (Deferred from July)

HEALTH AND FAMILY SERVICES: Department for Medicaid Services: Division of Policy and Operations

Medicaid

895 KAR 001:001 & E. Definitions for 895 KAR Chapter 001. (“E” withdrawn by agency, 7-2-2018) (Amended After Comments)

895 KAR 001:010 & E. Eligibility for Kentucky HEALTH program. (“E” withdrawn by agency, 7-2-2018) (Amended After Comments)

895 KAR 001:015 & E. Premium payments within the Kentucky HEALTH programs. (“E” withdrawn by agency, 7-2-2018) (Amended
After Comments)

895 KAR 001:020 & E. PATH requirement for the Kentucky HEALTH program. (“E” withdrawn by agency, 7-2-2018) (Amended After
Comments)

895 KAR 001:025 & E. Beneficiary premiums. (“E” withdrawn by agency, 7-2-2018) (Not Amended After Comments)

895 KAR 001:030 & E. Establishment and use pf the MyRewards program. (“E” withdrawn by agency, 7-2-2018) (Amended After
Comments)

895 KAR 001:035 & E. Covered services within the Kentucky HEALTH program. (“E” withdrawn by agency, 7-2-2018) (Not
Amended After Comments)

895 KAR 001:040 & E. Deductible accounts within the Kentucky HEALTH program. (“‘E” withdrawn by agency, 7-2-2018) (Not
Amended After Comments)

895 KAR 001:045 & E. Accommodation, modifications, and appeals for beneficiaries participating in the Kentucky HEALTH
program. (“E” withdrawn by agency, 7-2-2018) (Not Amended After Comments)

895 KAR 001:050 & E. Enroliment and reimbursement for providers in the Kentucky HEALTH program. (“E” withdrawn by agency, 7-
2-2018) (Amended After Comments)

895 KAR 001:055 & E. Designation or determination of medically frail status or accommodation due to temporary vulnerability in the
Kentucky HEALTH program. (“E” withdrawn by agency, 7-2-2018) (Not Amended After Comments)

Office of Inspector General: Division of Health Care

Long-term Care

900 KAR 002:021. Repeal of 900 KAR 002:020

900 KAR 002:040. Citations and violations; criteria and specific acts.

Division of Certificate of Need

State Health Plan

900 KAR 005:020 & E. State Health Plan for facilities and services. (“E” expires 1-9-2019) (Amended After Comments)

Certificate of Need

900 KAR 006:020. Certificate of need application fee schedule.

Medical Review Panels

900 KAR 011:010 & E. Medical review panels. (“E” expires 03-12-2019)

Department for Public Health: Division of Health Care

Health Services and Facilities

902 KAR 020:300. Operation and services; nursing facilities.

Food and Cosmetics

902 KAR 045:005. Kentucky food code.

902 KAR 045:007. Repeal of 902 KAR 045:006 and 902 KAR 045:140.

902 KAR 045:090. Home-based processors and farmers market home-based microprocessors.

Department for Public Health: Division of Public Health Protection and Safety

Radiology

902 KAR 100:018. Repeal of 902 KAR 100:017, 902 KAR 100:060, and 902 KAR 100:090. (Deferred from September)

902 KAR 100:022. Licensing requirements for land disposal of radioactive waste. (Amended After Comments)

902 KAR 100:052. Specific domestic licenses of broad scope for by product material. (Deferred from September)

902 KAR 100:070. Packaging and transportation of radioactive material. (Amended After Comments)

902 KAR 100:072. Medical use of byproduct material. (Amended After Comments)

902 KAR 100:100. Licenses for industrial radiography and radiation safety requirements for industrial radiographic operations.
(Amended After Comments)

902 KAR 100:142. Licenses and radiation safety requirements for well logging. (Amended After Comments)
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Department for Medicaid Services: Division of Policy and Operations

Medicaid Services

907 KAR 001:025 & E. Payment for nursing facility services provided by an intermediate care facility for individuals with an
intellectual disability, a dually-licensed pediatric facility, an institution for mental diseases, or a nursing facility with an all-inclusive rate
unit.

Department of Community Based Services: Division of Family Support

Supplemental Nutrition Assistance Program

921 KAR 003:025. Technical requirements. (Deferred from August)

921 KAR 003:035. Certification process. (Not Amended After Comments) (Deferred from October)

Department for Community Based Services: Division of Protection and Permanency: Child Welfare

922 KAR 001:010. Independent non-relative adoptions.

922 KAR 001:100 & E. Public agency adoptions. (“E” expires 03-12-2019)

922 KAR 001:411. Repeal of 922 KAR 001:410.

922 KAR 001:560 & E. Putative father registry and operating procedures. (“‘E” expires 2-11-2019 ext.) (Amended After Comments)

3. REGULATIONS REMOVED FROM NOVEMBER’S AGENDA
STATE BOARD OF ELECTIONS: Forms and Procedures

031 KAR 004:120 & E. Additional and emergency precinct officers. (‘E” expires 1-20-2019) (Comments Received, SOC ext.; due
10-15-2018)(Withdrawn; SOC not filed by deadline, 10-15-2018)

BOARDS AND COMMISSIONS: Board of Pharmacy
201 KAR 002:370. Pharmacy services in long-term care facility (LTCF). (Comments Received, SOC ext.; due 11-15-2018)
Board of Podiatry
201 KAR 025:090. Prescribing and dispensing controlled substances. (Deferred from February) (Withdrawn by agency, 10-26-2018)

TOURISM, ARTS AND HERITAGE: Department of Fish and Wildlife Resources: Game
301 KAR 002:169E. White-tailed deer hunting requirements. (“E” expires 02-20-2019)(Withdrawn by Agency)

ENERGY AND ENVIRONMENT: Department for Environmental Protection: Division for Air Quality: Permits, Registrations, and
Prohibitory Rules

401 KAR 052:050. Permit application forms. (Comments Received, SOC ext.; due 11-15-2018)

401 KAR 052:070. Registration of air contaminant sources. (Comments Received, SOC ext.; due 11-15-2018)

PUBLIC PROTECTION: Workers’ Compensation Funding Commission: Collective Bargaining and Arbitration
803 KAR 030:010. Special fund assessments. (Comments Received; SOC ext. due 11-15-2018)

HEALTH AND FAMILY SERVICES: Department for Community Based Services: Division of Protection and Permanency

Child Welfare

922 KAR 001:360 & E. Private child care placement, levels of care, and payment. (“E” expires 2-28-2019) (Comments Received,
SOC ext.; due 11-15-2018)
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE - OVERVIEW
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file with the Regulations Compiler all proposed administrative regulations, public hearing and comment period
information, regulatory impact analysis and tiering statement, fiscal note, federal mandate comparison, and incorporated material information.
Those administrative regulations received by the deadline established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on proposed administrative regulations, which shall not be held before the 21st
day or later than the last workday of the month of publication. Written comments shall also be accepted until the end of the calendar month in
which the administrative regulation was published.

The administrative regulation shall include: the place, time, and date of the hearing; the manner in which persons may submit notification
to attend the hearing and written comments; that notification to attend the hearing shall be sent no later than 5 workdays prior to the hearing
date; the deadline for submitting written comments; and the name, position, mailing address, e-mail address, and telephone and fax numbers
of the person to whom notification and written comments shall be sent.

The administrative body shall notify the Compiler, by letter, whether the hearing was held or cancelled and whether written comments
were received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with
the Compiler by the fifteenth day of the calendar month following the month of publication.

A transcript of the hearing is not required unless a written request for a transcript is made, and the person requesting the transcript shall
have the responsibility of paying for same. A recording may be made in lieu of a transcript.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation shall be reviewed by the
Administrative Regulation Review Subcommittee at its next meeting. After review by the Subcommittee, the administrative regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. The administrative regulation
shall be considered as adopted and in effect as of adjournment on the day the appropriate jurisdictional committee meets or 30 days after
being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

STATEMENT OF EMERGENCY
105 KAR 1:147E

Pursuant to KRS 13A.190, the proposed new administrative
regulation is an emergency. This emergency administrative
regulation establishes the processes and procedures to implement
the provisions of 2017 Ky. Acts ch. 104, sec. 1 (House Bill 351). An
emergency administrative regulation is necessary to provide the
processes and procedures to implement 2017 Ky Acts ch. 104,
sec. 1. in order to prevent a loss of state funds pursuant to KRS
13A.190(1)(a). Kentucky Retirement Systems is experiencing an
increase in employer noncompliance, including failure to remit
statutorily required contributions, and requires this emergency
administrative regulation to effectively administer the involuntary
cessation process to prevent immediate harm to the pension trusts.
This emergency administrative regulation shall be replaced by an
ordinary administrative regulation. The ordinary administrative
regulation is identical to this emergency administrative regulation.

MATTHEW G. BEVIN, Governor
DAVID L. EAGER, Executive Director

FINANCE AND ADMINISTRATION CABINET
Kentucky Retirement Systems
(New Emergency Administrative Regulation)

105 KAR 1:147E. Involuntary cessation of participating
employers.

RELATES TO: KRS 61.510, 61.522, 61.546, 61.552, 61.555,
61.565, 61.590, 61.598, 61.625, 61.637, 61.675, 78.510 — 78.852,
26 U.S.C. 401

STATUTORY AUTHORITY: KRS 61.522(8), 61.645(9)(e)

EFFECTIVE: October 5, 2018

NECESSITY, FUNCTION, AND CONFORMITY: KRS
61.645(9)(e) authorizes the Board of Trustees of Kentucky
Retirement Systems to promulgate administrative regulations
necessary or proper in order to carry out the provisions of KRS
61.510 to 61.705, and 78.510 to 78.852. KRS 61.522 authorizes the
Board of Trustees of Kentucky Retirement Systems to involuntarily
terminate participation of employers in the Kentucky Employees
Retirement System and the County Employees Retirement System
determined by the board to no longer qualify to participate in a
governmental plan or to be noncompliant with the provisions of KRS
61.510 to 61.705 or 78.510 to 78.852. The Board of Trustees of
Kentucky Retirement Systems shall require lump sum payment of
the full actuarial cost of benefits accrued by its current and former
employees for those involuntarily ceased employers. KRS 61.522(8)
requires the board to promulgate administrative regulations to
administer the provisions of the statute. This administrative regulation
establishes the procedures and requirements for involuntary
cessation from participation in the Kentucky Employees Retirement
System and the County Employees Retirement System.

Section 1. Definitions.

(1) "Ceased employer" means an employer who the Board of
Trustees has determined must involuntarily cease participation.

(2) "Involuntary cessation date" means the date established by
the Board of Trustees when approving the employer’s involuntary
cessation from participation in the Kentucky Employees Retirement
System or County Employees Retirement System.

Section 2. Upon determination by the Board of Trustees, an
employer shall be required to involuntarily cease participation from
the Kentucky Employees Retirement System or the County
Employees Retirement System.

(1) The Board of Trustees shall provide written notice to the
employer of its intention to involuntarily cease participation. The
notice shall be sent by certified mail to the employer’'s designated
reporting official on file at Kentucky Retirement Systems.

(2) The notice shall provide an explanation of the board’s
decision for involuntary cessation, including whether:
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(a) The board has determined that the employer is no longer
qualified to participate in a governmental plan; or

(b) The board has determined that the employer has failed to
comply with the requirements of KRS 61.510 to 61.705 or 78.510
to 78.852.

(3) The notice shall provide the employer with the opportunity
to fully resolve its noncompliance within sixty (60) days of the date
the notice was issued by Kentucky Retirement Systems. The board
may extend this time if provided a written statement from the
employer ensuring full resolution but requiring additional time due
to factors outside the employer’s control preventing the employer
from fully resolving its noncompliance within sixty (60) days of the
date of the notice.

(a) Upon expiration of this time, the board shall determine
whether the employer fully resolved its noncompliance and shall
remain a participant of the Kentucky Employees Retirement
System or County Employees Retirement System or that the
employer failed to fully resolve its noncompliance and to proceed
with involuntary cessation.

(b) If the board determines that the employer fully resolved its
noncompliance, then the employer shall be informed that the
involuntary cessation process shall be suspended contingent upon
continued compliance.

(4) If the board determines involuntary cessation should
proceed, the employer shall be provided with written notice
indicating:

(a) That the employer shall pay the full actuarial cost of the
benefits accrued by its current and former employees;

(b) That the employer shall be responsible for all fees incurred
by Kentucky Retirement Systems for use of external professional
services including the administrative costs of an actuarial study
performed by Kentucky Retirement Systems’ consulting actuary;

(c) That the employer shall be responsible for reimbursing
Kentucky Retirement Systems for the cost of compensation and
benefits of Kentucky Retirement Systems’ employees computed on
an hourly basis as well as the costs of postage, printing, and other
expenses incurred by Kentucky Retirement Systems;

(d) That the involuntary cessation of participation applies to all
of the employer’s current and former employees; and

(e) An involuntary cessation date.

(5) The employer shall submit in an encrypted electronic file a
list of each current and former full-time employee as defined by
KRS 61.510(21) and 78.510(21) who were employed during any
time period the employer participated in Kentucky Employees
Retirement System or County Employees Retirement System,
containing:

(a) Full name;

(b) Last known address:

(c) Date of birth:

(d) Social Security number or Kentucky Retirement Systems
member identification number;

(e) Beginning date of employment;

(f) Date employment ended, if applicable;

(g) Sick leave balance;

(h) Beginning and ending dates of any active duty military
service when the employee was not employed by the employer; and

(i) Beginning and ending dates of any active duty military
service when the employee was employed by the employer.

() If the employer refuses or fails to submit the requested
information, Kentucky Retirement Systems shall make reasonable
efforts to issue a notice to the last known address on file to those
current and former employees of the employer that involuntary
cessation has been initiated. Kentucky Retirement Systems will
provide an involuntary cessation date and notification that the
employee will no longer earn service credit while employed with
the employer after that date.

(6) Upon receipt of the actuarial study, Kentucky Retirement
Systems shall:

(a) Issue an invoice to the employer for the full actuarial cost of
cessation as determined in the actuarial study and the total
administrative costs for administering the involuntary cessation; and
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(b) Require the employer to pay the invoice by lump sum within
thirty (30) days of its issuance by Kentucky Retirement Systems.

Section 3. (1) (a) Former employees of the ceased employer
who are currently employed with a different employer participating in
the State Police Retirement System, County Employees Retirement
System, or Kentucky Employees Retirement System shall not be
eligible to take a refund of their accumulated account balance until
terminating employment with the participating employer.

(b) Current employees of the ceased employer who are also
employed by another employer participating in the State Police
Retirement System, County Employees Retirement System, or
Kentucky Employees Retirement System shall not be eligible to
take a refund of their accumulated account balance unless they
terminate all employment with participating employers.

(2) Current employees of a ceased employer shall terminate
employment with the ceased employer and all employers
participating in the State Police Retirement System, County
Employees Retirement System, and Kentucky Employees
Retirement System prior to retiring pursuant to KRS 61.590 or
taking a refund pursuant to KRS 61.625.

(3) Employees of a ceased employer shall comply with KRS
61.637 and 105 KAR 1:390 after retirement.

(4) Employees of a ceased employer shall have sixty (60) days
from the involuntary cessation date to pay in full any outstanding
balance on an installment purchase agreement pursuant to KRS
61.552(14) and 105 KAR 1:150.

(5) (a) The four (4) percent employer pay credit and
applicable interest accrued while employed with a ceased
employer shall vest as of the involuntary cessation date for those
employees who began participating on or after January 1, 2014.

(b) Employees of the ceased employer who began participating
on or after January 1, 2014, shall not be vested in the four (4)
percent employer pay credit or applicable interest attributable to a
time of employment with an employer other than the ceased
employer.

(6) Employees of the ceased employer shall receive service
credit for sick leave accrued pursuant to KRS 61.546 or 78.616 as
of the involuntary cessation date.

(a) If the employer participates in a sick leave program
established in KRS 61.546 or 78.616, the employer shall report to
Kentucky Retirement Systems the number of hours of each
employee’s accumulated sick leave as of the involuntary cessation
date.

(b) Kentucky Retirement Systems shall credit the months of
sick leave service reported pursuant to this section to the
employee’s total service credit to determine the employer’s full
actuarial cost.

(c) If the employer refuses or fails to certify an employee’s
unused sick leave, Kentucky Retirement Systems shall credit the
months of sick leave last reported to the employee’s file with
Kentucky Retirement Systems as of the employer’s involuntary
cessation date.

(7) Kentucky Retirement Systems shall credit the months of
military service pursuant to KRS 61.555(1)-(2) reported prior to the
employer’s involuntary cessation date to determine the employer’'s
full actuarial cost.

(8) Kentucky Retirement Systems shall use the employer's
involuntary cessation date as the member's last day of paid
employment pursuant to KRS 61.510(32) for any member who files
for disability retirement benefits that has not established a last day
of paid employment prior to the involuntary cessation date.

Section 4. If the employer fails to timely remit the full actuarial
cost and Kentucky Retirement Systems’ total administrative costs
attributable to involuntary cessation, the Board of Trustees may file
an action in the Franklin Circuit Court to enforce the provisions of
KRS 61.522 and this administrative regulation to recover the full
actuarial cost.

Section 5. (1) A person eligible to purchase service credit
pursuant to KRS 61.552 related to employment with the ceasing
employer, must either complete the purchase or enter into a
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service purchase agreement with Kentucky Retirement Systems no
later than the employer’s involuntary cessation date.

(2) Current and former employees shall not be eligible to
purchase service credit related to employment with a ceased
employer, pursuant to KRS 61.552 after the employer’s involuntary
cessation date.

(3) A person may purchase service credit pursuant to KRS
61.552(20) if the service is not related to employment with the
ceased employer.

(4) A former employee of a ceased employer who becomes
employed with a participating employer after terminating
employment with the ceased employer may purchase service
credit pursuant to KRS 61.552 that is not related to employment
with a ceased employer.

Section 6. (1) If an employer files legal action against
Kentucky Retirement Systems regarding the provisions of KRS
61.522 or this administrative regulation, the employer shall pay all
administrative costs and legal fees incurred by Kentucky
Retirement Systems if the employer's legal action against
Kentucky Retirement Systems is unsuccessful or is dismissed for
any reason other than by the agreement of the parties.

Section 7. If any due date or time period deadline provided in
KRS 61.522 or this administrative regulation falls on a Saturday,
Sunday, or day that Kentucky Retirement Systems is closed due to
state holiday, the due date or time period deadline shall extend to
the close of business of the next business day.

DAVID L. EAGER, Executive Director

APPROVED BY AGENCY: October 4, 2018

FILED WITH LRC: October 5, 2018 at 10 a.m.

CONTACT PERSON: Mark C. Blackwell, Executive Director
Office of Legal Services, Kentucky Retirement Systems, Perimeter
Park West, 1260 Louisville Road, Frankfort, Kentucky 40601,
phone (502) 696-8800 ext. 8645, fax (502) 696-8801, email
mark.blackwell@kyret.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Mark C. Blackwell

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes the involuntary cessation
processes and procedures for an employer participating in the
Kentucky Employees Retirement System or the County Employees
Retirement System to be used by the Board of Trustees of
Kentucky Retirement Systems.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the involuntary
cessation processes and procedures for an employer participating
in the Kentucky Employees Retirement System or the County
Employees Retirement System to be used by the Board of
Trustees of Kentucky Retirement Systems.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the authorizing statute by establishing the involuntary cessation
processes and procedures for an employer participating in the
Kentucky Employees Retirement System or the County Employees
Retirement System to be used by the Board of Trustees of
Kentucky Retirement Systems.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes by establishing the involuntary cessation processes
and procedures for an employer participating in the Kentucky
Employees Retirement System or the County Employees
Retirement System to be used by the Board of Trustees of
Kentucky Retirement Systems in accordance with KRS 61.522.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is a new administrative regulation.
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(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This is a new administrative regulation.

(d) How the amendment will assist in the effective administration
of the statutes: This is a new administrative regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Kentucky Retirement Systems and
employers participating in the Kentucky Employees Retirement
System or the County Employees Retirement System required to
involuntarily cease participation pursuant to KRS 61.522(2)(b).

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: An employer required to involuntarily
cease participation will be required to pay by lump sum to
Kentucky Retirement Systems the full actuarial cost of the benefits
accrued by its current and former employees as well as the cost of
the actuarial study and any other administrative costs as
determined by the Board of Trustees.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): If an employer is required to involuntarily cease
participation, which is established by KRS 61.522(2)(b), it will be
required to pay by lump sum to Kentucky Retirement Systems the
full actuarial cost of the benefits accrued by its current and former
employees as well as the cost of the actuarial study and any other
administrative costs as determined by the Board of Trustees.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The involuntary cessation
processes and procedures will allow Kentucky Retirement Systems
to involuntarily cease the participation of agencies determined by
the Board to no longer qualify to participate in a governmental plan
or to have failed to comply with Kentucky Retirement Systems’
requirements.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The cost of completing the process of involuntary
withdrawal.

(b) On a continuing basis: There will be no continuing cost to
the employer.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Administrative expenses of the Kentucky Retirement Systems are
paid from the Retirement Allowance Account (trust and agency
funds).

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There is
no increase in fees or funding required.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This administrative regulation does not establish any fees or
directly or indirectly increase any fees. The employer must pay the
administrative costs incurred by Kentucky Retirement Systems
pursuant to KRS 61.522.

(9) TIERING: Is tiering applied? Tiering is not applied. All
employers required to involuntarily cease participation are subject
to the same processes and procedures.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Kentucky
Retirement Systems and employers required to involuntarily cease
participation in the Kentucky Employees Retirement System or the
County Employees Retirement System.

(2) Identify each state or federal statute or federal regulation
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that requires or authorizes the action taken by the administrative
regulation. KRS 61.522.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. The
employer will have to pay its internal administrative costs and
Kentucky Retirement Systems’ administrative costs. The
administrative regulation generates no revenue, but will allow
Kentucky Retirement Systems to involuntarily cease the
participation of certain employers. The employer is required by
statute to pay the full actuarial cost.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
None.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None.

(c) How much will it cost to administer this program for the first
year? Ultimately, the cost to Kentucky Retirement Systems should
be negligible, as KRS 61.522 requires an involuntary ceasing
employers to pay its internal administrative costs and Kentucky
Retirement Systems’ administrative costs related to cessation.

(d) How much will it cost to administer this program for
subsequent years? KRS 61.522 requires the ceasing employer to
pay its internal administrative costs and Kentucky Retirement
Systems’ administrative costs so the cost to Kentucky Retirement
Systems should be negligible.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
900 KAR 6:075E

This emergency administrative regulation is being promulgated
in accordance with KRS 13A.190(1)(a), to meet an imminent threat
to public health, safety, or welfare. A public health crisis exists in
counties without adequate services to treat medical emergencies
with urgency and with respect to patient choice. The Pegasus
Institute Report (July 2018, "Certificate of Need: Kentucky’'s CON
Regulations and Their Impact on Ambulance Care") demonstrates
that in counties with only one (1) private provider, patient health,
safety, and welfare is at risk due to excessive response times and
disregard to patient preference. A July 2018 report by The
Pegasus Institute concluded that Kentucky has a shortage of
ambulance providers. There is no competition or patient choice of
ambulance services in the several counties that have only one (1)
Class | ambulance provider. There are on average 6.4 licensed
ambulance services per county in Kentucky. Obviously, counties
with just one (1) are well below the state average. The resulting
private provider monopolies can result in lower quality of care for
patients and a restriction on the ability for patients to choose their
providers. Providers owned by public organizations tend not to
have the same risk for monopoly and restriction on patient choice.
Putting certain types of ambulance Certificate of Need applications
into nonsubstantive review will streamline and speed up the
process of approving additional providers in those counties and will
help increase competition, protect patient choice, and alleviate this
shortage. This emergency administrative regulation will be
replaced by an ordinary administrative regulation. The ordinary
administrative regulation is not identical to this emergency
administrative regulation.

Matthew G. Bevin, Governor
Adam M. Meier, Secretary
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CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
(Emergency Amendment)

900 KAR 6:075E. Certificate of need nonsubstantive
review.

RELATES TO: KRS 216B.010,
216B.455, 216B.990, 311A.030(1)(b)

STATUTORY AUTHORITY: KRS 216B.040(2)(a)1, 216B.095,
EO 2018-325

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216B.040(2)(a)l requires the Cabinet for Health and Family
Services to administer Kentucky's Certificate of Need Program and
to promulgate administrative regulations as necessary for the
program. KRS 216B.095 authorizes the review of certificate of
need applications that are granted nonsubstantive status. EO
2018-325 abolished the Office of Health Policy and created the
Division of Certificate of Need within the Office of Inspector
General. This administrative regulation establishes the
requirements necessary for consideration for nonsubstantive
review of applications for the orderly administration of the
Certificate of Need Program.

216B.015, 216B.090,

Section 1. Definitions. (1) "Ambulatory surgical center" is
defined by KRS 216B.015(4).

(2) "Cabinet" is defined by KRS 216B.015(6).

(3) "Certificate of Need Newsletter' means the monthly
newsletter that is published by the cabinet regarding certificate of
need matters and is available on the Certificate of Need Web site
at https://chfs.ky.gov/agencies/os/oig/dcn/Pages/cn.aspx

[

(4) "Days" means calendar days, unless otherwise specified.
(5) "Formal review" means the review of an application for
certificate of need that is reviewed within ninety (90) days from the
commencement of the review as provided by KRS 216B.062(1)
and that is reviewed for compliance with the review criteria set forth
at KRS 216B.040 and 900 KAR 6:070.

(6) "Nonsubstantive review" is defined by KRS 216B.015(18).

(7) "Public notice" means notice given through the cabinet's
Certificate of Need Newsletter.

Section 2. Nonsubstantive Review. (1) The cabinet shall grant
nonsubstantive review status to an application to change the
location of a proposed health facility or to relocate a licensed
health facility only if:

(a) There is no substantial change in health services or bed
capacity; and

(b)1. The change of location or relocation is within the same
county; or

2. The change of location or relocation is for a psychiatric
residential treatment facility.

(2) The cabinet shall grant nonsubstantive review status to an
application that proposes to establish an ambulatory surgical
center pursuant to the conditions specified in KRS 216B.095(7).

(3) In addition to the projects specified in KRS 216B.095(3)(a)
through (e), pursuant to KRS 216B.095(3)(f), the Office of
Inspector General[Health-Peliey] shall grant nonsubstantive review
status to an application for which a certificate of need is required if:

(a) The proposal involves the establishment or expansion of a
health facility or health service for which there is not a component
in the State Health Plan;

(b) The proposal involves an application to relocate or transfer
licensed acute care beds, not including neonatal Level IIl or Level
IV beds, from one (1) existing licensed hospital to another existing
licensed hospital within the same area development district and the
requirements established in this paragraph are met.

l.a. There shall not be an increase in the total number of
licensed acute care beds in that area development district; and

b. The hospital from which the licensed beds are relocated
delicenses those beds.

2. If neonatal Level Il beds are relocated or transferred
pursuant to this paragraph:

a. The receiving hospital shall have an existing licensed Level
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I, Level Ill, or Level IV neonatal unit;

b. A minimum of four (4) beds shall be relocated; and

c. The relocation shall not leave the transferring hospital with
less than four (4) neonatal Level Il beds unless the relocated beds
represent all of its neonatal Level Il beds;

(c) The proposal involves an application by an existing licensed
acute care hospital to:

1. Convert licensed psychiatric or chemical dependency beds
to acute care beds, not including special purpose acute care beds
such as neonatal Level Il beds, Level Ill beds, or Level IV beds;

2. Convert and implement the beds on-site at the hospital’'s
existing licensed facility; and

3. Delicense the same number of psychiatric or chemical
dependency beds that are converted;

(d) The proposal involves an application by an existing
licensed hospital providing inpatient psychiatric treatment to:

1. Convert psychiatric beds licensed for use with geriatric
patients to acute care beds, not including special purpose acute
care beds such as neonatal Level Il beds, Level Il beds, or Level
IV beds;

2. Convert and implement the beds on-site at the existing
licensed hospital; and

3. Delicense the same number of converted beds;

(e) The proposal involves an application to re-establish a
licensed healthcare facility or service that was provided at a
hospital and was voluntarily discontinued by the applicant under
the following circumstances:

1. The termination or voluntary closure of the hospital:

a. Was not the result of an order or directive by the cabinet,
governmental agency, judicial body, or other regulatory authority;

b. Did not occur during or after an investigation by the cabinet,
governmental agency, or other regulatory authority;

c. Did occur while the facility was in substantial compliance
with applicable administrative regulations and was otherwise
eligible for re-licensure; and

d. Was not an express condition of any subsequent certificate
of need approval;

2. The application to re-establish the healthcare facility or
service that was voluntarily discontinued is filed no more than one
(1) year from the date the hospital last provided the service
that[whieh] the applicant is seeking to re-establish;

3. A proposed healthcare facility shall be located within the
same county as the former healthcare facility and at a single
location; and

4. The application shall not seek to re-establish any type of bed
utilized in the care and treatment of patients for more than twenty-
three (23) consecutive hours;[e#]

(1. The proposal involves an application to establish an
ambulatory surgical center that does not charge its patients and
does not seek or accept commercial insurance, Medicare,
Medicaid, or other financial support from the federal government;
and

2. The proposed ambulatory surgical center shall utilize the
surgical facilities of an existing licensed ambulatory surgical center
during times the host ambulatory surgical center is not in operation;
or

(a)1. The proposal involves an application to establish a Class
| ground ambulance service;

2. The applicant’s proposed service area is limited to a county
with a population of 50,000 or more;

3. There is no more than one (1) licensed Class | ground
ambulance service in the county that the applicant is proposing to
serve; and

4. The current Class | ground ambulance service provider
serving the county is not owned or operated by a public
organization.

(4) A certificate of need approved for an application submitted
under subsection (3)(f) of this section shall state the limitations
specified under subsection (3)(f)1. and 2. of this section.

(5) If an application is denied nonsubstantive review status by
the Office of Inspector General[Health-Poliey], the application shall
automatically be placed in the formal review process.

(6) If an application is granted nonsubstantive review status by
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the Office of Inspector General[Health—Poliey], notice of the
decision to grant nonsubstantive review status shall be given to the
applicant and all known affected persons.

(7)(a) If an application is granted nonsubstantive review status
by the Office of Inspector General[Health—Policy], any affected
person who believes that the application is not entitled to
nonsubstantive review status or who believes that the application
should not be approved may request a hearing by filing a request
for a hearing within ten (10) days of the notice of the decision to
conduct nonsubstantive review.

(b) The provisions of 900 KAR 6:090 shall govern the conduct
of all nonsubstantive review hearings.

(c)1. Except as provided in subparagraph 2. of this paragraph,
nonsubstantive review applications shall not be comparatively
reviewed.

2. If the capital expenditure proposed involves the
establishment or expansion of a health facility or health service for
which there is a component in the State Health Plan, the
nonsubstantive review applications shall be comparatively
reviewed.

(d) Nonsubstantive review applications may be consolidated
for hearing purposes.

(8) If an application for certificate of need is granted
nonsubstantive review status by the Office of Inspector

General[Health—Peoliey], there shall be a presumption that the
facility or service is needed and a presumption that the facility or
service is consistent with the State Health Plan.

(9) If each applicable review criterion in the State Health Plan
has been met, there shall be a presumption that the facility or
service is needed unless the presumption of need has been
rebutted by clear and convincing evidence by an affected party.

(10) Unless a hearing is requested pursuant to 900 KAR 6:090,
the Office of Inspector General[Health-Pelicy] shall approve each
application for a certificate of need that has been granted
nonsubstantive review status if the exception established in
subsection (11)(a) of this section does not apply.

(11) The cabinet shall disapprove an application for a
certificate of need that has been granted nonsubstantive review if
the cabinet finds that the:

(a) Application is not entitled to nonsubstantive review status;
or

(b) Presumption of need or presumption that the facility or
service is consistent with the State Health Plan provided for in
subsection (8) of this section has been rebutted by clear and
convincing evidence by an affected party.

(12) In determining whether an application is consistent with
the State Health Plan, the cabinet, in making a final decision on an
application, shall apply the latest criteria, inventories, and need
analysis figures maintained by the cabinet and the version of the
State Health Plan in effect at the time of the public notice of the
application.

(13) In determining whether an application is consistent with
the State Health Plan following a reconsideration hearing pursuant
to KRS 216B.090 or a reconsideration hearing that[which] is held
by virtue of a court ruling, the cabinet shall apply the latest criteria,
inventories, and need analysis figures maintained by the cabinet
and the version of the State Health Plan in effect at the time of the
reconsideration decision or decision following a court ruling.

(14) A decision to approve or disapprove an application
that[whieh] has been granted nonsubstantive review status shall be
rendered within thirty-five (35) days of the date that nonsubstantive
review status has been granted.

(25) If a certificate of need is disapproved following
nonsubstantive review, the applicant may:

(a) Request that the cabinet reconsider its decision pursuant to
KRS 216B.090 and 900 KAR 6:065;

(b) Request that the application be placed in the next cycle of
the formal review process; or

(c) Seek judicial review pursuant to KRS 216B.115.

STEVE DAVIS, Inspector General
ADAM M. MEIER, Secretary
APPROVED BY AGENCY: September 25, 2018
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FILED WITH LRC: September 25, 2018 at 4 p.m.

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, Phone 502-564-6746,
Fax 502-564-7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Molly Lewis, molly.lewis@ky.gov, and Laura
Begin

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation addresses the nonsubstantive review of
certificate of need applications. Nonsubstantive review is an
expedited review process granted to certain applications pursuant
to KRS 216B.095. 900 KAR 6:075 expands upon the types of
applications qualified for nonsubstantive review per the statute.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to comply with the content of
the authorizing statutes, specifically KRS 216B.010, 216B.015(18),
and 216B.095.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by adding types of
certificate of need applications qualified for nonsubstantive review
status and setting forth the procedure for granting nonsubstantive
review status and performing the expedited review as well as the
procedure for affected parties to request a hearing to dispute the
review status or application.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administrative of
the statutes by adding types of certificate of need applications
qualified for nonsubstantive review status and setting forth the
procedure for granting nonsubstantive review status and
performing the expedited review as well as the procedure for
affected parties to request a hearing to dispute the review status
and/or application.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment will change the existing administrative
regulation by revising the identity of the regulating agency to reflect
the dissolution of the Office of Health Policy and the Office of
Inspector General’s adoption of the certificate of need program and
by adding a type of ambulance application to the list of type of
applications qualified for nonsubstantive review status.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary to address a public health
emergency created by lack of access of Class | ambulances in
Kentucky’s larger counties. According to a recent (July 2018)
report published by the Pegasus Institute, "Certificate of Need:
Kentucky’s CON Regulations and Their Impact on Ambulance
Care," counties above 50,000 residents have 25.65% fewer
ambulance providers (all classes) compared to six (6) other states
that either border the Commonwealth or are in the same region.
Further, the largest discrepancies between Kentucky and the
sample were in high population counties. Two (2) Kentucky
counties were notable outliers compared to others in the same
sample population. Jefferson County has only thirteen (13)
providers (all classes) as compared to 26.76 providers from similar
sized counties in the sample; and Warren County has only one (1)
provider compared to the sample size average of 6.93 licenses in
similar sized counties. Relatedly, in Louisville, ambulance
response times (10 minutes, 19 seconds) are significantly above
national average (8 minutes), and well above Nashville (7 minutes,
12 seconds) and Indianapolis (5 minutes, 44 seconds); and in
Bowling Green, Medicare data demonstrates that for emergency
services at The Medical Center in Bowling Green (the owner,
operator of the sole provider for the county), wait times for
emergency services are 55 minutes versus Tri-Star (8 minutes)
(the county’s other hospital). At the Medical Center in Bowling
Green, wait times are even longer for STEMI (ST-Elevation
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Myocardial Infarction, a very serious type of heart attack) patients
and pain related to broken bones and patients are six (6) times
more likely to leave The Medical Center without seeing a
healthcare professional than at Tri-Star. As a result of these
findings, the Pegasus Institute’s top recommendation to the
Commonwealth, which is one (1) of only four (4) states with
certificate of need requirements for ambulance providers, is that
Kentucky immediately suspend its CON requirements for ground
ambulances in counties above 50,000 residents and begin phasing
out CON laws in rural counties. This administrative regulation is a
more conservative response than the recommendation, as it
preserves the certificate of need requirement but provides for
nonsubstantive review, which is an expedited review process that
gives the applicant proposing the service the presumption that the
service is needed and transfers the burden of proof to the affected
party opposing the application’s proposal.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes by promulgating an administrative
regulation conveying nonsubstantive review status to a specific
type of certificate of need application that is necessary to improve
access to quality health care in Kentucky.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of the statutes by revising the identity of the
regulating agency to reflect the dissolution of the Office of Health
Policy and the Office of Inspector General's adoption of the
certificate of need program and by adding a type of ambulance
application to the list of type of applications qualified for
nonsubstantive review status.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
certificate of need applicants proposing Class | ambulance
services and affected parties. In 2018 to date, seven (7)
applications proposing Class | ambulance services have been filed.
Nineteen (19) of Kentucky’s 120 counties have more than 50,000
residents. Of these counties, eleven (11) counties have only one
(1) Class | ambulance and six (6) counties (Bullitt, Jessamine,
Laurel, McCracken, Pike, and Warren) only have one (1) Class |
ambulance that is not owned or operated by a public organization.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Certificate of need applications
proposing to establish a Class | ambulance provider serving a
county with at least 50,000 residents and only one (1) existing
ambulance provider that is not owned or operated by a public
organization may be submitted during any batching cycle and
request nonsubstantive review status.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no cost to entities to comply with this
amendment other than the certificate of need application filing fee,
which is determined using a methodology calculated using the
capital expenditure of the proposed service. The certificate of need
application filing fee is the same for nonsubstantive review and
formal review and is established in a separate administrative
regulation, 900 KAR 6:020.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): If an applicant proposes to
establish a Class | ambulance service in a county with a population
of at least 50,000 and only one (1) other Class | ambulance
provider that is not owned or operated by a public organization,
then that applicant will benefit from nonsubstantive review, be
relieved of the formal application batching cycle, have the
presumption of need, and have an expedited review process.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: No additional costs will be incurred to implement
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this administrative regulation.

(b) On a continuing basis: No additional costs will be incurred.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
No new funding will be needed to implement the provision of the
amended administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No fee or
funding increase is necessary to implement this administrative
regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
The administrative regulation does not establish or increase fees.

(9) TIERING: Is tiering applied? Tiering is used as the CON
review criteria for applications proposing a Class | ground
ambulance service in a county with a population of at least 50,000
and only one (1) other Class | provider will be expedited and less
rigorous than the review criteria for applications proposing other
ambulance services.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation impacts the Office of Inspector General and may impact
any government owned or operated ambulance providers if the
public organization is in a county with a population of at least
50,000 and only one (1) other Class | ambulance provider, which is
not owned or operated by a public organization.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 216B.010, 216B.015(18), and 216B.095.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will generate revenue for local
government only if the government applies to establish a Class |
ambulance for a county with a population over 50,000 and with
only one (1) Class | provider that is not owned or operated by a
public organization. The revenue could be generated from fees for
ambulance runs as well as a public necessity tax on residents.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? If a local government in a county with a population over
50,000 and with only one (1) Class | provider that is not owned or
operated by a public organization applies for certificate of need
authority to establish its own Class | ambulance service and the
application is approved, that government owned service may
generate revenue from fees for ambulance runs as well as a public
necessity tax on residents. The amount of revenue will depend on
volume, rate of reimbursement, operational costs, and tax if
imposed.

(c) How much will it cost to administer this program for the first
year? No additional costs will be incurred to implement this
administrative regulation.

(d) How much will it cost to administer this program for
subsequent years? No additional costs will be incurred to
implement this administrative regulation on a continuing basis.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, October 9, 2018)

103 KAR 15:110. Ethanol tax credit.

RELATES TO: KRS 141.010, 141.020, 141.030, 141.040,
141.0401, 141.422, 141.4242, 141.4246, 141.4248

STATUTORY AUTHORITY: KRS 131.130[})], 141.4246

NECESSITY, FUNCTION, AND CONFORMITY: KRS
141.4242 provides [for] a nonrefundable tax credit to[fer] producers
of ethanol. KRS 131.130(1) authorizes the department to
promulgate administrative regulations necessary to administer and
enforce Kentucky’'s tax laws. KRS 141.4246(2) requires the
department to promulgate an administrative regulation to establish
the manner in which a pass-through entity shall electronically notify
the department of who may claim the approved tax credit. This
administrative regulation establishes guidelines and filing
requirements for an ethanol producer filing a tax credit claim for
gallons of ethanol produced in this state.

Section 1. Definitions. (1) "Applicant® means an ethanol
producer that files a tax credit claim as provided by KRS 141.4242.

(2) "Application” or "Schedule ETH" means the Schedule ETH,
Application, and Credit Certificate of Income Tax/LLET Credit
Ethanol (Revenue Form 41A720ETH)[-inr-corperated-byreference
103 KAR-3:040;] that is used to make an ethanol tax credit claim
with the department for gallons of ethanol produced in this state as
provided by KRS 141.4242(3).

(3) "ASTM" means the American Society for Testing and
Materials.

(4) "Corporation" is defined by KRS 141.010(4)[141.010(24)].

(5) "Department" is defined by KRS 141.010(5)[+41-010(2)].

(6) "Ethanol" is defined by KRS 141.422(9).

(7) "Ethanol producer" is defined by KRS 141.422(11).

(8) "Identification number" means[the]:

(a) Social Security number for individuals;

(b) Federal Employer Identification Number
partnerships, estates, and trusts; and

(c) Kentucky corporation income tax and limited liability entity
tax account number for corporations and limited liability pass-
through entities.

for general

(9) “Individual” is defined by KRS
141.010(13)[(10)][241.010(7)].

(10) “Limited liability pass-through entity" is defined by KRS
141.010(15)[241.610(28)].
(11) "Pass-through
141.010(21)[241-610(26)].
(12) "Tax credit" means the[eeHulosie] ethanol tax credit
authorized by KRS 141.4242 and 141.4246.

entity" is defined by KRS

Section 2. Application for Tax Credit. An applicant shall mail to
the department a completed application on or before January 15
for the preceding calendar year.

Section 3. Proof of ASTM standard specification. (1) An[A][AR]
ethanol producer shall provide proof that the ethanol gallons
reported on the application meet ASTM standard specification
D4806 for ethanol.

(2) Proof submitted by an ethanol producer shall be in the form
of documentation of laboratory results that certify that the ethanol
reported on the Schedule ETH meets the ASTM standard
specification.

(3) An independent ASTM certified laboratory shall be used to
generate the laboratory results that are required by this section.

(4) Failure to submit documented laboratory results that certify

that the[eelulosie] ethanol meets the ASTM standard
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specification with the Schedule ETH shall result in the department
disallowing the credit.

(5)(@) An ethanol producer shall have the ethanol tested as
provided by subsection (2) of this section on July 1 and December
31 of each calendar year to determine if the ethanol meets the
ASTM standard specification[speciation].

(b) A copy of the laboratory results for July 1 and December 31
of each calendar year shall be attached to the application,
Schedule ETH, submitted to the department as provided by
Section 2 of this administrative regulation.

(c) Failure to provide proof of meeting the ASTM standard
specification on July 1 and December 31 of each calendar year
with the application shall result in the denial of the credit[elaimed]
for gallons of ethanol back to the previous testing date of July 1 or
December 31.

(d) If proof is timely submitted and the proof certifies that the
ethanol does not meet the ASTM standard specification, then all
credit claimed for gallons of ethanol back to the previous testing
date of July 1 or December 31 shall be disallowed.

Section 4. Filing Requirements. (1) An applicant claiming the
tax credit shall attach the credit certificate issued by the
department to the[its] tax return on which the tax credit is claimed.

(2) A partner, member, or shareholder claiming the tax credit
shall attach a copy of Schedule K-1: Form 720S, Form number
41A720S(K-1); Form 765, Form number 41A765(K-1);[:][;] or Form
765GP, Form number 42A765GP(K-1)[-ncorporated-by-reference
-103-KAR-3:040;] to the partner’'s, member’s, or shareholder’s tax
return on which the credit is claimed.

Section 5. Electronic Filings for Pass-through Entities. (1) Each
pass-through entity or agricultural cooperative association
organized under KRS Chapter 272 claiming the ethanol tax credit
shall file a report with the department by electronic mail at
KRC.WEBResponseEconomicDevelopmentCredits@ky.gov.

(2) The electronic mail shall contain a separate attachment in
plain format text or plain ASCII format that includes each partner's,
member's, or shareholder's:

(a) Name;

(b) Address;

(c) Telephone number;

(d) Identification number; and

(e) Distributive share of the tax credit.

DANIEL BORK, Commissioner

APPROVED BY AGENCY: August 14, 2018

FILED WITH LRC: August 15, 2018 at 10 a.m.

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant Il, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, October 9, 2018)

103 KAR 15:120. Cellulosic ethanol tax credit.

RELATES TO: KRS 141.010, 141.020, 141.030, 141.040,
141.0401, 141.422, 141.4244, 141.4246, 141.4248

STATUTORY AUTHORITY: KRS 131.130(1), 141.4246

NECESSITY, FUNCTION, AND CONFORMITY: KRS
141.4244 provides a nonrefundable tax credit to producers of
cellulosic ethanol. KRS 131.130(1) authorizes the department to
promulgate administrative regulations necessary to administer and
enforce Kentucky’'s tax laws. KRS 141.4246(2) requires the
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department to promulgate an administrative regulation to establish
the manner in which a pass-through entity shall electronically notify
the department of who may claim the approved tax credit. This
administrative regulation establishes guidelines and filing
requirements for a cellulosic ethanol producer filing a tax credit
claim for gallons of cellulosic ethanol produced in this state.

Section 1. Definitions. (1) "Applicant" means a cellulosic ethanol
producer that files a tax credit claim as provided by KRS 141.4244.

(2) "Application" or "Schedule CELL" means the Schedule
CELL, Application, and Credit Certificate of Income Tax/LLET
Credit Cellulosic Ethanol (Revenue Form 41A7220CELL)[—in-
corporated-byreference-in-103-KAR-3:040;] that is used to make a
cellulosic ethanol tax credit claim with the department for gallons of
cellulosic ethanol produced in this state as provided by KRS
141.4244(3).

(3) "ASTM" means the American Society for Testing and
Materials.

(4) "Cellulosic ethanol" is defined by KRS 141.422(6).

(5) "Cellulosic ethanol producer" is defined by KRS 141.422(7).

(6) "Corporation" is defined by KRS 141.010(4).[341:010{24).]

(7) "Department" is defined by KRS 141.010(5)[+41-0106(2)]

(8) "Identification number"[the] means:

(a) Social Security number for individuals;

(b) Federal Employer Identification Number for general
partnerships, estates, and trusts; and

(c) Kentucky corporation income tax and limited liability entity
tax account number for corporations and limited liability pass-
through entities.

(9) "Individual" is defined by KRS 141.010(13)[141-016(A)].

(20) “"Limited liability pass-through entity" is defined by KRS
141.010(15)[141.010(28)].

(11) "Pass-through
141.010(21)[241.610(26)].

(12) "Tax credit" means the cellulosic ethanol tax credit
authorized by KRS 141.4244 and 141.4246.

entity" is defined by KRS

Section 2. Application for Tax Credit. An applicant shall mail to
the department a completed application on or before January 15
for the preceding calendar year.

Section 3. Proof of ASTM standard specification. (1) A
cellulosic ethanol producer shall pro-vide proof that the cellulosic
ethanol gallons reported on the application meet ASTM standard
specification D4806 for ethanol that is produced from cellulosic
biomass materials.

(2) Proof submitted by a cellulosic ethanol producer shall be in
the form of documentation of laboratory results that certify that the
cellulosic ethanol reported on the Schedule CELL meets the ASTM
standard specification.

(3) An independent ASTM certified laboratory shall be used to
generate the laboratory results that are required by this section.

(4) Failure to submit documented laboratory results that certify
that the cellulosic ethanol meets the ASTM standard specification
with the Schedule CELL shall result in the department disallowing
the credit.

(5)(@) A cellulosic ethanol producer shall have the cellulosic
ethanol tested as provided by subsection (2) of this section on July
1 and December 31 of each calendar year to determine if the
cellulosic ethanol meets the ASTM standard specification.

(b) A copy of the laboratory results for July 1 and December 31
of each calendar year shall be attached to the application,
Schedule CELL, submitted to the department as provided by
Section 2 of this administrative regulation.

(c) Failure to provide proof of meeting the ASTM standard
specification on July 1 and December 31 of each calendar year
with the application shall result in the denial of the credit for gallons
of cellulosic ethanol back to the previous testing date of July 1 or
December 31.

(d) If proof is timely submitted and the proof certifies that the
cellulosic ethanol does not meet the ASTM standard specification,
then all credit claimed for gallons of cellulosic ethanol back to the
previous testing date of July 1 or December 31 shall be disallowed.
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Section 4. Filing Requirements. (1) An applicant claiming the
tax credit shall attach the cred-it certificate issued by the
department to the tax return on which the tax credit is claimed.

(2) A partner, member, or shareholder claiming the tax credit
shall attach a copy of Schedule K-1: Form 720S, Form number
41A720S(K-1); Form 765, Form number 41A765(K-1);[:] or Form
765GP, Form number 42A765GP(K-1)[

103 KAR-3:040;] to the partner’'s, member’s, or shareholder’s tax
return on which the credit is claimed.

Section 5. Electronic Filings for Pass-through Entities. (1) Each
pass-through entity or agricultural cooperative association
organized under KRS Chapter 272 claiming the cellulosic ethanol
tax credit shall file a report with the department by electronic mail
at KRC.WEBResponseEconomicDevelopmentCredits@ky.gov.

(2) The electronic mail shall contain a separate attachment in
plain format text or plain ASCII format that includes each partner's,
member's, or shareholder's:

(a) Name;

(b) Address;

(c) Telephone number;

(d) Identification number; and

(e) Distributive share of the tax credit.

DANIEL BORK, Commissioner

APPROVED BY AGENCY: August 14, 2018

FILED WITH LRC: August 15, 2018 at 10 a.m.

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant Il, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, October 9, 2018)

103 KAR 15:140. Biodiesel tax credit.

RELATES TO: KRS 141.010, 141.020, 141.030, 141.040,
141.0401, 141.422, 141.423, 141.424

STATUTORY AUTHORITY: KRS 131.130, 141.424, 141.425

NECESSITY, FUNCTION, AND CONFORMITY: KRS 141.423
establishes a nonrefundable tax credit for biodiesel producers,
biodiesel blenders, and renewable diesel producers. KRS 141.425
authorizes the department to promulgate administrative regulations
necessary to administer the biodiesel tax credit. KRS 141.424
requires the department to promulgate an administrative regulation to
establish the manner in which a pass-through entity shall
electronically notify the department of who may claim the approved
tax credit.

Section 1. Definitions. (1) "Applicant" means a biodiesel
producer, biodiesel blender, or re-newable diesel producer that
files a tax credit claim as provided by KRS 141.423.

(2) "Application" or "Schedule BIO" means the Schedule BIO,
Application and Credit Certificate of Income Tax/LLET Credit
Cellulosic Ethanol (Revenue Form 41A720BIO)[—tncorporated-by
reference—in—103-KAR-3:040;] that is used to make a tax credit
claim with the department for gallons of biodiesel produced in this
state, gallons of biodiesel used in blended biodiesel produced in
this state, or gallons of renewable diesel produced in this state as
provided by KRS 141.423(4).

(3) "ASTM" means the American Society for Testing and
Materials.

(4) "Biodiesel" is defined by KRS 141.422(4).

(5) "Biodiesel blender" means an entity that blends biodiesel
with petroleum diesel as pro-vided by KRS 141.422(8).

(6) "Biodiesel producer” is defined by KRS 141.422(5).

(7) "Blended biodiesel" is defined by KRS 141.422(8).

(8) "Corporation” is defined by KRS 141.010(4)[341-0610(24)].

(9) "Department" is defined by KRS 141.010(5)[141-610(2)].

(10) "Identification number" means the:

(a) Social Security number for individuals;
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(b) Federal Employer Identification Number
partnerships, estates, and trusts; and

(c) Kentucky corporation income tax and limited liability entity
tax account number for corporations and limited liability pass-
through entities.

(1) "Individual" is defined by KRS 141.010(13)[141-010(A)].

(12) "Limited liability pass-through entity" is defined by KRS
141.010(15) [441.010(28)].

(13) "Pass-through entity" is defined by KRS 141.010(21)

for general

(14) "Renewable diesel" is defined by KRS 141.422(12).
(15) "Renewable diesel producer" is defined by KRS
141.422(13).

Section 2. Application for Tax Credit. An applicant shall mail to
the department a completed application on or before January 15
for the preceding calendar year.

Section 3. Proof of ASTM standard specification. (1) A biodiesel
producer or biodiesel blender shall provide proof the biodiesel
gallons reported on the application meet ASTM standard
specification D6751 for biodiesel fuel (B100) blend stock distillate
fuels.

(2) A renewable diesel producer shall provide proof that the
renewable diesel gallons reported[re-perted] on the application
meet ASTM standard specification D396 for fuel oils intended for
use in various types of fuel-oil-burning equipment, D975 for diesel
fuel oils suitable for various types of diesel fuel engines, or D1655
for aviation fuels.

(3) Proof submitted by a biodiesel producer or a renewable
diesel producer shall be in the form of documentation of laboratory
results that certify that the biodiesel or renewable diesel reported
on the Schedule BIO meets the ASTM standard specification.

(4) A biodiesel blender shall obtain from the biodiesel producer
a copy of laboratory results that certify that the biodiesel reported
on the Schedule BIO meets the ASTM standard speciation.

(5) An independent ASTM certified laboratory shall be used to
generate the laboratory results that are required by this section.

(6) Failure to submit documented laboratory results that certify
that the biodiesel, renewable diesel, or the biodiesel used in the
blended biodiesel meets the ASTM standard specification with the
Schedule BIO shall result in the department disallowing the credit.

(7)(a) A biodiesel producer, biodiesel blender, or renewable
diesel producer shall have the biodiesel, blended biodiesel, or
renewable diesel tested as provided by subsections (1) or
(2)[subsection{4)] of this section on July 1 and December 31 of
each calendar year to determine if the biodiesel, blended biodiesel,
or renewable diesel meets the ASTM standard specification, _as
required to be reported by subsection (4) of this section.

(b) A copy of the laboratory results for July 1 and December 31
of each calendar year shall be attached to the Schedule BIO
submitted to the department as provided by Section 2 of this
administrative regulation.

(c) Failure to provide proof of meeting the ASTM standard
specification on July 1 and December 31 of each calendar year
with the application shall result in the denial of the credit claimed
for gallons of biodiesel or renewable diesel back to the previous
testing date of July 1 or December 31.

(d) If proof is timely submitted and the proof certifies that the
biodiesel or renewable diesel does not meet the ASTM standard
specification, then all credit claimed for gallons of biodiesel,
renewable diesel, or biodiesel used in the blended biodiesel back to
the previous testing date of July 1 or December 31 shall be
disallowed.

Section 4. Filing Requirements. (1) An applicant claiming the
tax credit shall attach the credit certificate issued by the
department to its tax return on which the tax credit is claimed.

(2) A partner, member, or shareholder claiming the tax credit
shall attach a copy of Schedule K-1, Form 720S, Form number
41A720S(K-1), Form 765, Form number 41A765(K-1), or Form

765GP, Form number 42A765GP(K-1)[incorporated—by—reference
103 KAR-3:040;] to the partner’s, member’s, or shareholder’s tax
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return on which the credit is claimed.

Section 5. Electronic Filings for Pass-through Entities. (1) Each
pass-through entity claiming the biodiesel tax credit shall file a
report with the department by electronic mail at
KRC.WEBResponseEconomicDevelopmentCredits@ky.gov.

(2) The electronic mail shall contain a separate attachment in
plain format text or plain ASCII format that includes each partner's,
member's, or shareholder's:

(a) Name;

(b) Address;

(c) Telephone number;

(d) Identification number; and

(e) Distributive share of the tax credit.

DANIEL BORK, Commissioner

APPROVED BY AGENCY: August 14, 2018

FILED WITH LRC: August 15, 2018 at 10 a.m.

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant I, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, October 9, 2018)

103 KAR 17:100. Division of income between married
individuals filing separate tax returns.

RELATES TO: KRS 141.010, 141.020, 141.050, 141.300,
141.305

STATUTORY AUTHORITY: KRS 131.130(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1) authorizes the department to promulgate administrative
regulations to administer and enforce Kentucky's tax laws. This
administrative regulation establishes the requirements for
determining how income derived from joint ownership of property
and self-employment is divided among married individuals filing
separate tax returns.

Section 1. Definition. "Internal Revenue Code" is defined

by KRS 141.010.

Section 2. Income derived from the joint ownership of real
property, tangible personal property, or intangible property shall be
divided in accordance with the actual ownership of the
property[egualty] by married individuals filing separate tax returns.
If actual ownership is not known or specified, income shall be
divided equally. Income derived from property not held jointly shall
be attributable to its individual owner.

Section 3.[2] Income derived from self-employment by a
husband and wife filing separate tax returns shall be divided
according to Section 6017 of the Internal Revenue Code, 26
U.S.C. 6017[the federal Small Business and Work Opportunity
Fax—Actof 2007 (Publication—1-—110-28)] _and other guidance

issued by the U.S. Department of the Treasury and the Internal

Revenue Service.[(1)}-tncome-derived-from-self-employment-by-a
husband—and—wife—filing—separate—tax—returns—shall-be—divided
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DANIEL BORK, Commissioner
APPROVED BY AGENCY: August 14, 2018
FILED WITH LRC: August 15, 2018 at 10 a.m.

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant Il, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, October 9, 2018)

103 KAR 17:130. Individual income tax - military personnel
- nonresidents.

RELATES TO: KRS 141.020 and 50 U.S.C. 4001[App-5#1]

STATUTORY AUTHORITY: KRS 131.130, 141.020, 141.050

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1) authorizes the Department of Revenue to promulgate
administrative regulations to administer and enforce Kentucky's tax
laws. 50 U.S.C. 4001[App—5#t—known-as-the-Servicemembers
Civil-Relief-Act{Pub-—L-—108-189)] prohibits a state from
imposing a tax on income or compensation from military service on
servicemembers who are temporarily located in the state because
of military assignments and prohibits a state from using the military
income to increase any tax due on income from nonmilitary
sources. A servicemember shall file state income tax returns with
his or her state of legal domicile, which usually is the state of
residence prior to entering military service. This administrative
regulation establishes the income tax filing requirements for
servicemembers of the U.S. government, including residents of
other states that are serving in the military and stationed in
Kentucky.

Section 1. Definition. "Servicemember" means servicemember
as defined by[ir] 50 U.S.C. 3911[App-532](1).

Section 2. A Kentucky resident servicemember shall file and
report all income earned or received under the provisions of 103
KAR 17:060.

Section 3. A nonresident servicemember who is temporarily
located in Kentucky because of military assignment shall not be
required to report income or compensation from service in the
military. Income from nonmilitary Kentucky sources shall be subject
to Kentucky income tax and shall be reported under the provisions
of 103 KAR 17:060[47-066].

Section 4. A civilian spouse of a nonresident servicemember
shall be taxed in Kentucky in accordance with the provisions of 50
U.S.C. 4001[App. 571, also known as the Military Spouses
Residency Relief Actor "MSRRA" (Pub.L.No.111-97)|[who
livesor works in-Kentucky shall-determine filing requirements
based upon the provisions of 103 KAR 17.060].

Section 5. A nonresident civilian who marries a Kentucky
resident servicemember who is living outside of Kentucky shall not
be considered a resident of Kentucky merely because the
servicemember is considered a resident for tax purposes.

Section 6. A resident servicemember may change his or her
state of domicile from Kentucky to another state in which he or she
resides. Notice of intent to change shall be filed with the personnel
department of the appropriate military service.

DANIEL BORK, Commissioner
APPROVED BY AGENCY: August 14, 2018
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FILED WITH LRC: August 15, 2018 at 10 a.m.

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant I, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, October 9, 2018)

103 KAR 17:140.
nonresidents.

Individual income tax - reciprocity -

RELATES TO: KRS 141.070

STATUTORY AUTHORITY: KRS 131.130(1), 141.050(4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1) authorizes the Department of Revenue to promulgate
administrative regulations to administer and enforce Kentucky's tax
laws. This administrative regulation establishes reciprocity
requirements for Kentucky residents, and residents of states with
which Kentucky has negotiated reciprocal agreements under the
provisions of KRS 141.070.

Section 1. In accordance with KRS 141.070, reciprocal
agreements with other states exempting specific income from tax
shall apply only to the specific types of income listed. Income from
other sources may require the filing of a nonresident income tax
return.

Section 2. The agreements shall provide the same exemption
for the listed income from withholding tax.

Section 3. A list of states that Kentucky has negotiated
reciprocal agreements and the type of income exemption available
are listed in this section:

(2) Ninais.

(a) Reciprocity with lllinois shall be in accordance with the
reciprocity agreement titled "Agreement between Director of
Revenue for the State of lllinois and the Commissioner of Revenue
of the Commonwealth of Kentucky".

(b) Residents of lllinois shall be exempt from Kentucky income
tax on wages and salaries.

(2) Indiana.

(a) Reciprocity with Indiana shall be in accordance with
the reciprocity agreement titled "Reciprocal Income Tax
Agreement between Commonwealth of Kentucky and State of
Indiana".

(b) Residents of Indiana shall be exempt from Kentucky
income tax on wages, salaries, and commissions.

(3) Michigan.

(a) Reciprocity with Michigan shall be in accordance with the
reciprocity agreement titled "Reciprocal Income Tax Agreement
between Commonwealth of Kentucky and State of Michigan".

(b) Residents of Michigan shall be exempt from tax on income
earned from personal services in Kentucky. Personal services shall
include salaries and wages.

(4) Ohio.

(@) Except as provided in paragraphs (b) and (c) of this
subsection, reciprocity with Ohio shall be in accordance with the
reciprocity agreement titled "Reciprocal Income Tax Agreement
between Commonwealth of Kentucky and State of Ohio".

(b) Except as provided in paragraph (c) of this subsection,
residents of Ohio shall be exempt from Kentucky income tax on
salaries and wages.

(c) Effective for calendar years beginning on or after January 1,
2007, the reciprocity agreement with Ohio shall not apply with
respect to wages which an S corporation pays to a shareholder-
employee if the shareholder-employee is a "twenty (20) percent or
greater” direct or indirect equity investor in the S corporation.

(5) Virginia.

(a) Reciprocity with Virginia shall be in accordance with the
reciprocity agreement titled "Reciprocal Income Tax Agreement
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between Commonwealth of Kentucky and Commonwealth of
Virginia".

(b) Virginia residents commuting daily to work in Kentucky shall
be exempt from income tax on salaries and wages.

(6) West Virginia.

(a) Reciprocity with West Virginia shall be in accordance with
the reciprocity agreement titled "Reciprocal Income Tax Agreement
between State of West Virginia and Commonwealth of Kentucky".

(b) Residents of West Virginia shall be exempt from Kentucky
income tax on salaries and wages.

(7) Wisconsin.

(a) Reciprocity with Wisconsin shall be in accordance with the
reciprocity agreement titled "Reciprocal Income Tax Agreement
between Commonwealth of Kentucky and State of Wisconsin".

(b) Residents of Wisconsin shall be exempt from tax on income
earned from personal services in Kentucky. Personal services shall
include salaries and wages.

Section 4. For a person domiciled in one (1) of the states listed
in Section 3 of this administrative regulation, but who maintains a
place of abode and spends more than 183 days in Kentucky during
the year, reciprocity shall not apply and that person shall be
considered a Kentucky resident for tax purposes.

Section 5. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) Agreement between Director of Revenue for the State of
lllinois and the Commissioner of Revenue of the Commonwealth of
Kentucky, January 28, 1971,

(b) Reciprocal Income Tax Adreement between
Commonwealth of Kentucky and State of Indiana[and
Commoenwealth-ef Kentucky|, January 1, 1965.

(c)  Reciprocal Income Tax Agreement between

Commonwealth of Kentucky and State of Michigan, February 16,
1968;

(d)[¢e)] Reciprocal Income Tax Agreement between
Commonwealth of Kentucky and State of Ohio, January 7, 1972;
(e)()] Reciprocal Income Tax Agreement between

Commonwealth of Kentucky and Commonwealth of Virginia,
September 2, 1964;

(Al¢e)] Reciprocal Income Tax Agreement between State of
West Virginia and Commonwealth of Kentucky, April 9, 1965; and

(@) Reciprocal Income Tax Adreement  between
Commonwealth of Kentucky and State of Wisconsin, June 21,
1965.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Revenue, 501 High Street, Frankfort, Kentucky 40601[40602],
Monday through Friday, 8 a.m. to 5 p.m.

DANIEL P. BORK, Commissioner

APPROVED BY AGENCY: August 14, 2018

FILED WITH LRC: August 15, 2018 at 10 a.m.

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant Il, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, October 9, 2018)

301 KAR 2:225. Dove, wood duck,
migratory game bird hunting.

teal, and other

RELATES TO: KRS 150.330, 150.340, 150.603

STATUTORY AUTHORITY: KRS 150.025(1),
150.600(1), 50 C.F.R. 20, 21

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the department to promulgate administrative
regulations to establish open seasons for the taking of wildlife, to
regulate bag limits and methods of take, and to make these

150.360,
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requirements apply to a limited area. KRS 150.360 authorizes the
department to restrict methods for the taking of wildlife. KRS
150.600(1) authorizes the department to regulate the taking of
waterfowl on public and private land. This administrative regulation
establishes the requirements for the taking of migratory game birds
within reasonable limits and within the frameworks established by
50 C.F.R. Parts 20 and 21.

Section 1. Definitions. (1) "Dove" means mourning dove or
white-winged dove.

(2) "Migratory game bird" means mourning dove, white-winged
dove, wood duck, teal, Canada goose, common gallinule,
woodcock, snipe, purple gallinule, Virginia rail, or sora rail.

(3) "Teal" means green-winged teal, blue-winged teal,
cinnamon teal.

(4) "Wildlife Management Area" or "WMA" means a tract of
land:

(a) Controlled by the department through ownership, lease,
license, or cooperative agreement; and

(b) That has "Wildlife Management Area" or "WMA" as part of
its official name.

or

Section 2. Season Dates. (1) A person shall not hunt a
migratory game bird except during a season established in this
administrative regulation.

(2) The seasons established in paragraphs (a) through (g) of
this subsection shall apply to migratory bird hunting.[:]

(a) Dove, beginning on:

1. September 1 for fifty-six (56) consecutive days;

2. Thanksgiving Day for eleven (11) consecutive days; and

3. The Saturday before Christmas for twenty-three (23)
consecutive days;

(b) Woodcock, beginning on the fourth Saturday in October for
forty-seven (47) consecutive days, except that the season shall be
closed during the first two (2) days of modern gun deer season, as
established in 301 KAR 2:172;

(c) Snipe, beginning on:

1. The third Wednesday
consecutive days; and

2. Thanksgiving Day for sixty-seven (67) consecutive days;

(d) Wood duck, beginning on the third Saturday in September
for five (5) consecutive days;

(e) Teal, beginning on the third Saturday in September for nine
(9) consecutive days;

(f) Virginia rail, sora rail, common gallinule, and purple
gallinule, beginning on September 1 for seventy (70) consecutive
days; and

(g) Canada goose, beginning September 16 for fifteen (15)
consecutive days except that the[fellewing] areas[—as] established
in subparagraphs 1. and 2. of this paragraph[301-KAR-2:224;] shall
be closed.[:]

1. Public land in the Ballard Zone, as established in 301 KAR
2:224; and

2. Cave Run Lake and the public land inside the boundary
formed by Highways 801, 1274, 36, 211, U.S. 60, and Highway
826[Public land in the West-Central Goose Zone; and

3. The Northeast Goose Zone].

in September for forty (40)

Section 3. Bag and Possession Limits. (1) A person shall not
exceed the limits established in paragraphs (a) through (h) of this
subsection.[:]

(a) Dove. There shall be a:

1. Daily limit of fifteen (15); and

2. Possession limit of forty-five (45).

(b) Eurasian collared dove. There shall not be a limit, except
that a hunter, if in the field or during transport, shall keep the
head or a fully-feathered wing attached to the bird[There-shall

not-be a][: No|[limit.—except-that-a-hunter,—if -in-the field-or
during-transport-shall-keep-one(1)-of the parts-established-in

bird].[:]
1. The head; or
2. A fully-feathered wing.
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(c) Woodcock. There shall be a:

1. Daily limit of three (3); and

2. Possession limit of nine (9).

(d) Snipe. There shall be a:

1. Daily limit of eight (8); and

2. Possession limit of twenty-four (24).

(e) Virginia and sora rail, singly or in aggregate. There shall be

(]

1. Daily limit of twenty-five (25); and

2. Possession limit of seventy-five (75).

(f) Common and purple gallinule, singly or in aggregate. There
shall be a:

1. Daily limit of three (3); and

2. Possession limit of nine (9).

(g) Wood duck and teal. There shall be a:

1. Daily limit of six (6), which shall not include more than two
(2) wood ducks; and

2. Possession limit of eighteen (18), which shall not include
more than six (6) wood ducks.

(h) Canada goose. There shall be a:

1. Daily limit of five (5); and

2. Possession limit of fifteen (15).

(2) A hunter who possesses a migratory game bird other than
a dove, in the field or during transport, shall keep the head or a

fully-feathered wing attached to the bird[ene{3)-ofthe parts
= - E thi i
attached-to-the-bird].[2]
(a) The head; or
(b) A fully-feathered wing.

Section 4. Shooting Hours. A person shall not take a migratory
game bird except during the times established in this section. (1) If
hunting dove on WMA land, a person shall hunt:

(a) Between 11 a.m. and sunset during the September and
October portion of the season, as established in Section 2 of this
administrative regulation; and

(b) Between one-half (1/2) hour before sunrise and sunset
during the remainder of the season, as established in Section 2 of
this administrative regulation.

(2) If hunting dove on private land, a person shall hunt:

(a) Between 11 a.m. and sunset on September 1; and

(b) Between one-half (1/2) hour before sunrise and sunset
during the remainder of the season, as established in Section 2 of
this administrative regulation.

(3) Other species listed in this administrative regulation shall
be taken between one-half (1/2) hour before sunrise and sunset.

Section 5. Shot Requirements. A person hunting waterfowl
shall not use or possess a shotgun shell:

(1) Longer than three and one-half (3 1/2) inches; or

(2) Containing:

(a) Lead shot;

(b) Shot not approved by the U.S. Fish and Wildlife Service
pursuant to 50 C.F.R. Parts 20 and 21 for waterfowl hunting; or

(c) Shot larger than size "T".

Section 6. Hunter Orange. A person shall be exempt from
hunter orange requirements pursuant to 301 KAR 2:132 and 2:172
if:

(1) Hunting waterfowl or doves; or

(2) Accompanying a person hunting waterfowl or doves.

Section 7. Exceptions to Statewide Migratory Game Bird
Seasons on Specified Wildlife Management Areas. (1) A person
shall not:

(a) Hunt wood duck or teal on an area closed to waterfowl
hunting as established in 301 KAR 2:222;

(b) Hunt in an area marked by a sign as closed to hunting; or

(c) Enter an area marked by a sign as closed to the public.

(2) A person hunting migratory birds on any of the[fellewing]
areas established in paragraphs (a) through (k) of this subsection
shall only use or possess nontoxic shot approved by the U.S. Fish
and Wildlife Service pursuant to 50 C.F.R. Parts 20 and 21:
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(a) Ballard WMA;

(b) Boatwright WMA,

(c) Doug Travis WMA;

(d) Duck Island WMA;

(e) Kaler Bottoms WMA,

(f) Kentucky River WMA,;

(g) Ohio River Islands WMA,

(h) Sloughs WMA;

(i) South Shore WMA;

(j) Yatesville Lake WMA; and

(k) A WMA wetland management unit that is posted by sign.

(3) At Ballard WMA and the Swan Lake Unit of Boatwright
WMA, a person shall not hunt:

(a) Dove, Virginia rail, sora rail, common gallinule, purple
gallinule, or snipe after October 13; or

(b) Woodcock.

(4)[r-the-Swan-Lake-Unit-of Boatwright WMA,—a-person-shall
nRethunt

. i ’. F ; ! E; ’ !

{b)yWoodeock:

{5)] At Miller Welch - Central Kentucky WMA, a person shall
not hunt:

(a) Dove or snipe after October 13; or

(b) Woodcock.

(5)[¢6)] At Grayson Lake WMA, a person shall not hunt:

(a) Within three-quarters (3/4) of a mile from the dam including
the no-wake zone of the dam site marina;

(b) On Deer Creek Fork; or

(c) On Camp Webb property or the state park, except for
participants[yeuths] drawn for any department-sponsored quota
dove hunt on Camp Webb property in September.

(6)[A] At Land Between the Lakes National Recreation Area,
a person shall not hunt a migratory game bird between the last
Saturday in September and November 30.

(N[8)] At West Kentucky WMA, a person shall not hunt
Canada geese during the September season.

(8)[(9)] At Yatesville Lake, the following areas shall be closed
to waterfowl hunting, unless authorized by Yatesville Lake State
Park:

(a) The Greenbrier Creek embayment; and

(b) The lake area north of the mouth of the Greenbrier Creek
embayment to the dam, including the island.

(9)[(20)] At Robinson Forest WMA, a person shall not hunt a
migratory game bird on the main block of the WMA.

Section 8. Youth-Mentor Dove Hunts. (1) There shall be
department-sponsored youth-mentor dove hunts on the first
Saturday in September in which participants shall be selected by a
random computerized drawing.

(2) A youth shall:

(a) Apply on the department's Web site at fw.ky.gov between
the first Monday in August and the third Friday in August; and

(b) Carry a department-provided selection naotification letter on
the day of the hunt.

(3) Each youth shall be accompanied by an adult who is
eighteen (18) years or older.

(4) At the youth-mentor hunts:

(a) Each youth shall not be accompanied by more than one (1)
adult;

(b) One (1) adult may accompany two (2) youths; and

(c) A maximum of two (2) shotguns are allowed per party.

(5) A person shall:

(a) Hunt within fifteen (15) feet of the assigned location stake;
and

(b) Not change locations unless another location has been
vacated by the assigned hunter.

(6) A person shall only discharge a firearm within fifteen (15)
feet of the assigned location stake.

(7) A person shall leave their firearm at the assigned location
stake when retrieving birds.

(8) A hunter participating in youth-mentor hunts shall:

(a) Check-in prior to hunting;
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(b) Not begin hunting before 2 p.m.;
(c) Cease hunting by 7 p.m.;

(d) Exit the area by 7:30 p.m.; and
(e) Check out before exiting the field.

FRANK JEMLEY llI, Acting Commissioner
DON PARKINSON, Secretary

APPROVED BY AGENCY: July 6, 2018

FILED WITH LRC: July 20, 2018 at 3 p.m.

CONTACT PERSON: Mark Cramer, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, October 9, 2018)

301 KAR 3:022. License, tag, and permit fees.

RELATES TO: KRS 150.025, 150.180, 150.183, 150.240,
150.275, 150.280, 150.290, 150.450, 150.485, 150.520, 150.525,
150.600, 150.603, 150.660, 150.720

STATUTORY AUTHORITY: KRS 150.175, 150.195(4)(f),
150.225, 150.620

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.175
authorizes the types of licenses, permits, and tags. KRS
150.195(4)(f) requires the department to promulgate an
administrative regulation establishing the license and permit terms
and the expiration date of licenses and permits. KRS 150.225
requires[authorizes] the department to promulgate administrative
regulations establishing reasonable license fees relating to hunting,
fishing, and trapping. KRS 150.620 authorizes the department to
charge reasonable fees for the use of lands and waters it has
acquired for wildlife management and public recreation. This
administrative regulation establishes fees and terms for licenses,
permits, and tags.

Section 1. Licenses, tags, and permits listed in this section
shall be valid from March 1 through the last day of February the
following year. (1) Sport fishing licenses:

(a) Statewide annual fishing license (resident): twenty-three
(23) dollars;

(b) Statewide annual fishing license (nonresident): fifty-five (55)
[fitty(50)] dollars;

(c) Joint statewide fishing license (resident): forty-two (42)
dollars;

(d) Statewide three (3) year fishing license (resident): fifty-five
(55) dollars; and

(e) Trout permit (resident or nonresident): ten (10) dollars.

(2) Commercial fishing licenses:

(a) Commercial fishing license (resident) plus ten (10) resident
commercial gear tags: $150; and

(b) Commercial fishing license (nonresident) plus ten (10)
nonresident commercial gear tags: $600.

(3) Commercial fishing gear tags (not to be sold singly):

(a) Commercial fishing gear tags (resident) block of ten (10)
tags: fifteen (15) dollars; and

(b) Commercial fishing gear tags (nonresident) block of ten
(10) tags: $100.

(4) Hunting licenses:

(a) Statewide hunting license (resident): twenty-seven (27)
dollars;

(b) Statewide hunting license (nonresident): $150[$140];

(c) Statewide junior hunting license (resident): six (6) dollars;

(d) Statewide junior hunting license (nonresident): ten (10)
dollars;

(e) Shooting preserve
nonresident): five (5) dollars; and

() Migratory game bird and waterfowl permit (resident or
nonresident): fifteen (15) dollars.

(5) Combination hunting and fishing license (resident): forty-

hunting license (resident or
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two (42) dollars.

(6) Senior or disabled combination hunting and fishing license
(resident): twelve (12) dollars.

(7) Trapping licenses:

(a) Trapping license (resident): twenty (20) dollars;

(b) Trapping license (resident landowner — tenant): ten (10)
dollars;

(c) Trapping license (nonresident): $130; and

(d) Junior trapping license (resident): five (5) dollars.

(8) Game permits:

(a) Resident bear: thirty (30) dollars;

(b) Resident youth bear: ten (10) dollars;

(c) Nonresident bear: $250;

(d) Resident bear chase: thirty (30) dollars;

(e) Resident youth bear chase: ten (10) dollars;

(f) Resident quota cow elk permit: sixty (60) dollars;

(g) Nonresident quota cow elk permit: $400;

(h) Resident quota bull elk permit: $100;

(i) Nonresident quota bull elk permit: $550;

(j) Resident out-of-zone elk permit: thirty (30) dollars;

(k) Nonresident out-of-zone elk permit: $400;

() Resident deer permit: thirty-five (35) dollars;

(m) Nonresident deer permit: $185[$120];

(n) Resident youth deer: ten (10) dollars;

(o) Nonresident youth deer: fifteen (15) dollars;

(p) Additional _deer[Deer—mana_gemem]

nonresident): fifteen (15) dollars;

~ (0)[Bonus—quota—hunt-deer—permit{resident-or—nonresident):

{9] Resident spring turkey: thirty (30) dollars;

(N[¢s)] Nonresident spring turkey: eighty-five (85)[seventy-five
5)] dollars;

(s)[¢B] Resident fall turkey: thirty (30) dollars;

B[] Nonresident fall turkey: eighty-five (85)[seventy-five

5)] dollars;
(W[e] Resident youth turkey: ten (10) dollars;

(V[ew)] Nonresident youth turkey: fifteen (15) dollars;

(W)[69)] Resident youth elk: thirty (30) dollars; and

(X)[6A] Nonresident youth elk: $200[ferty(40)-dellars].

(9) Peabody individual permit: fifteen (15) dollars.

(10) Sportsman’s license (resident), which includes a resident
hunting and fishing license, spring turkey permit, fall turkey permit,
trout permit, state migratory game bird and waterfowl permit, and
deer permit: ninety-five (95) dollars.

(11) Junior sportsman’s license (resident), which includes a
junior hunting license,[twe (2)] junior deer permit[permits], and two
(2) junior turkey permits: thirty (30) dollars.

(12) Land Between the Lakes hunting permit: twenty (20)
dollars.

(13) Conservation permit: five (5) dollars.

permit[Bonus
it)] (resident or

Section 2. Licenses, tags, and permits listed in this section
shall be valid for the calendar year issued. (1) Live fish and bait
dealer's licenses:

(a) Live fish and bait dealer's license (resident): fifty (50)
dollars; and

(b) Live fish and bait dealer's license (nonresident): $150.

(2) Commercial taxidermist license: $150.

(3) Commercial guide licenses:

(a) Commercial guide license (resident): $150; and

(b) Commercial guide license (nonresident): $400.

(4) Shooting area permit: $150.

(5) Dog training area permit: fifty (50) dollars.

(6) Collecting permits:

(a) Educational wildlife collecting permit: twenty-five (25)
dollars; and

(b) Scientific wildlife collecting permit: $100.

(7) Nuisance wildlife control operator’s permit: $100.

(8) Pay lake license:

(a) First two (2) acres or less: $150; and

(b) Per additional acre or part of acre: twenty (20) dollars.

(9) Commercial captive wildlife permit: $150.
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(10) Commercial fish propagation permit: fifty (50) dollars.

(11) Wildlife rehabilitator's permit: twenty-five (25) dollars.

(12) Annual wildlife transportation permit: $250.

(13) Peabody Wildlife Management Area annual event permit:
$250.

(14) Fish transportation permit: twenty-five (25) dollars.

Section 3. Licenses, tags, and permits listed in this section
shall be valid for three (3) years from the date of issue. (1)
Falconry permit: seventy-five (75) dollars.

(2) Noncommercial captive wildlife permit: seventy-five (75)
dollars.

Section 4. Licenses, tags, and permits listed in this section
shall be valid for the date or dates specified on each. (1) Short-
term licenses:

(a) One (1) day resident fishing license: seven (7) dollars;

(b) One (1) day nonresident fishing license: fifteen (15)[ten
£9)] dollars;

(c) Seven (7) day nonresident fishing license: thirty-five
(35)[thirty{30}] dollars;

()[R . fichi . :
dollars;

{e)] One (1) day resident hunting license (not valid for deer,
elk, or turkey hunting): seven (7) dollars;

(e)[(H] One (1) day nonresident hunting license (not valid for
deer, elk, or turkey hunting): twenty-five (25)[fifteen—15)] dollars;
and

(A¢e)] Seven (7) day nonresident hunting license (not valid for

deer, elk, or turkey hunting): sixty-five (65)[fifty-five<(55)] dollars[;
ahd

(2) Individual wildlife transportation permit: twenty-five (25)
dollars.

(3) Special resident commercial fishing permit: $600.

(4) Special nonresident commercial fishing permit: $900.

(5) Commercial waterfowl shooting area permit: $150.

(6) Shoot to retrieve field trial permits:

(a) Per trial (maximum four (4) days): seventy-five (75) dollars;
and

(b) Single day: twenty-five (25) dollars.

(7) Boat dock permit: $100 per ten (10) year permit period
beginning January 1, 2008, except that the fee shall be pro-rated
for the number of years remaining in the ten (10) year period.

(8) Shoreline use permit: Valid for a fifteen (15) year permit
period beginning January 1, 2010 and shall contain three (3) tiers:

(a) Tier I: $100;

(b) Tier 1l: $200;

(c) Tier 11I: $300; and

(d) The fees shall be pro-rated to the nearest five (5) year
interval remaining in the fifteen (15) year permit period.

(9) Peabody individual event permit: twenty-five (25) dollars.

(10) Commercial roe-bearing fish buyer’s permit:

(@) Commercial roe-bearing fish buyer's permit (resident):
$500; and

(b) Commercial roe-bearing fish buyer's permit (nonresident):
$1,000.

(11) Commercial roe-bearing fish harvester's permit:

(a) Commercial roe-bearing fish harvester's permit (resident):
$500; and

(b) Commercial
(nonresident): $1,500.

(12) Otter Creek Outdoor Recreation Area:

(a) Daily Entry Permit: three (3) dollars, with children under
twelve (12) free; and

(b) Daily Special Activities Permit: seven (7) dollars.

(13) Commercial foxhound training enclosure permit: $150.

roe-bearing fish harvester's permit

Section 5. Licenses, tags, and permits listed in this section
shall be valid on a per unit basis as specified. (1) Ballard waterfow!
hunt (per person, per day): fifteen (15) dollars.

(2) Pheasant hunt permit (per person, per day): twenty-five
(25) dollars.
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(3) Horse stall rental (per space, per day): two (2) dollars.

(4) Dog kennel rental (per dog, per day): fifty (50) cents.

(5)[Cemmercial] Captive cervid permit (per facility, per year):
$150.

(6) Noncommercial captive cervid permit (per facility, per three
(3) years): seventy-five (75) dollars.

Section 6. The following licenses listed in this section shall be
valid from April 1 through March 31 of the following year:

(1) Fur processor's license (resident): $150;

(2) Fur buyer's license (resident): fifty (50) dollars; and

(3) Fur buyer's license (nonresident): $300.

Section 7. The following Otter Creek Outdoor Recreation Act
permits shall be valid from July 1 through June 30 of the following
year:

(1) Annual Entry Permit: thirty (30) dollars, with children under
twelve (12) free; and

(2) Annual Special Activities Permit: seventy (70) dollars.

FRANK JEMLEY llI, Acting Commissioner
DON PARKINSON, Secretary

APPROVED BY AGENCY: August 10, 2018

FILED WITH LRC: August 15, 2018 at 9 a.m.

CONTACT PERSON: Mark Cramer, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, October 9, 2018)

301 KAR 4:090. Buying and selling of inedible wildlife
parts.

RELATES TO: KRS 150.010, [450-025;] 150.175, 150.180,
150.183, 150.305[156-364], 150.330, 150.370, 150.411, 150.990

STATUTORY AUTHORITY: KRS [43A-350;] 150.025(1),
150.4111
NECESSITY, FUNCTION, AND CONFORMITY: KRS

150.025(1) authorizes the department to promulgate administrative
regulations regarding the buying, selling, or transporting of wildlife.
KRS 150.4111 authorizes a person to sell the inedible parts of any
legally taken wildlife to a licensed taxidermist for the purpose of
mounting, authorizes a licensed taxidermist to buy or sell the
inedible parts of any legally taken wildlife for the purpose of
mounting, and authorizes any person to purchase from or sell to a
licensed taxidermist any legally mounted specimen. This
administrative regulation establishes the requirements for the
buying and selling of inedible wildlife parts[Fhe-commissioner—with

the-ceneurrence-of-the-commission,finds-it-necessary-to-regulate

{2)] "Federally protected wildlife" means any federal threatened
or endangered species or[and] any native migratory bird.

(2) "Furbearer" means mink, muskrat, beaver, raccoon,
opossum, gray fox, red fox, least weasel, long-tailed weasel, river
otter, bobcat, coyote, or striped skunk.

(3) "Licensed taxidermist" means any person, partnership, firm,
or corporation that accepts remuneration for the mounting of skins
or_other inedible wildlife parts and who holds a Kentucky
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taxidermist license, as established in KRS 150.175.

(4) "Mounting" means to arrange processed wildlife for the
purpose of display.

(5) "Permanently preserved pelt" means any processed

regulations listing all reportable diseases of livestock, poultry,
and fish _and setting out the conditions under which the
diseases shall be reported. KRS 257.230 requires the state
veterinarian to be the chief executive agent of the board and

furbearer pelt, but does not include raw fur or pelts treated with

to_promulgate admlnlstratlve requlations. [Ihedp;evean—of

salt, borax, or sunlight.

Section 2. Licenses Required. (1) Any person, partnership,
firm, or corporation engaged in the business and accepting
remuneration for mounting skins or other inedible parts of wildlife
shall possess a Kentucky taxidermist license.

(2) A licensed taxidermist shall:

(a) Openly display a valid taxidermist license at the place of
business; and

(b) Have[Sueh—Heenses—a#e—avaﬂable—by—wFiﬁag:—DMsien—ef

WI-Eh] aII records pertalnlng to the busmess and all Wlldllfe
specimens or wildlife parts[;] available for[te] inspection during
normal business hours by a [ary-preperly-autherized-agent-of- the]
department conservation officer.

(3) A person or business who transforms a legally acquired,

processed, inedible wildlife part into a hand-crafted or
manufactured finished product shall not be required to possess a
license from the department[trdividuals-or-businesses-engaged-in
the—selling—of-garments—or—manufactured products—comprised—of
legally—taken—processed-wildlife—are—net-required—to—possess—a
license from the department of Fish-and Wildlife Resources].

(4) A person or business is not required to possess a license to
buy or sell legally acquired furbearer inedible parts, secretions, or
permanently preserved pelts, excluding raw fur.

(B)[3)] In addition to the appropriate state license, all
taxidermists who mount federally protected species shall
possess[must-have] a valid federal taxidermist license issued by
the[-Federal-permit-application-infermation-is-available-by-writing:)
U.S. Fish and Wildlife Service[;-Division-of-Law-Enforcement—P-O-
Box-4839;-Atlanta,-Georgia-30302].

Section 3. Labeling Requirements. (1) All licensed taxidermists
shall keep records of the name, address, and phone number of the
owner and the date killed of all wildlife or wildlife parts in their
possession and shaII tag each specimen or part to |dent|fy its

; . . .]

(2) Wildlife[Beer] heads harvested in Kentucky or other parts

separated from the carcass for mounting by a taxidermist shall

have the hunter's confirmation number, if applicable,[portion-of the

official-game-—check—card-properly-filled-out-and] attached to the

separated part. [Parts—of deer—taken—out—of—state—shallbe
. : ]

FRANK JEMLEY llI, Acting Commissioner
DON PARKINSON, Secretary

APPROVED BY AGENCY: August 2, 2018

FILED WITH LRC: August 15, 2018 at 9 a.m.

CONTACT PERSON: Mark Cramer, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

GENERAL GOVERNMENT
Department of Agriculture
Office of the State Veterinarian
(As Amended at ARRS, October 9, 2018)

302 KAR 20:211. Repeal of 302 KAR 20:210.

RELATES TO: KRS Chapter 257

STATUTORY AUTHORITY: KRS 257.030, 257.080, 257.230

NECESSITY, FUNCTION, AND CONFORMITY: KRS 257.080
authorizes the department to promulgate administrative
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] Thls admlnlstratlve regulation

may—bereguied—to—be tested-

repeals 302 KAR 20:210 because Kentucky was declared
pseudorabies free by the USDA on May 1, 1997, making this
administrative regulation not needed.

Section 1. 302 KAR 20:210. Pseudorabies surveillance
[Procedurestforthe prevention-of the spread-of pseudorabies;
via—the-movement{both—intrastate—and—interstate)-offeeder

pigs-within-market-channels], is hereby repealed.

RYAN F. QUARLES, Kentucky Commissioner of Agriculture

APPROVED BY AGENCY: August 9, 2018

FILED WITH LRC: August 10, 2018 at 2 p.m.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 782-0284, fax (502) 564-2133, email
clint.quarles@ky.gov.

GENERAL GOVERNMENT
Department of Agriculture
Office of the State Veterinarian
(As Amended at ARRS, October 9, 2018)

302 KAR 20:221. Repeal of 302 KAR 20:220.

RELATES TO: KRS 246.210, 257.050, 257.080, 257.110-
257.170, 257.480

STATUTORY AUTHORITY: KRS 257.020, 257.030, 257.080,
257.230

NECESSITY, FUNCTION, AND CONFORMITY: KRS 257.080
authorizes the department to promulgate administrative
requlation listing all reportable diseases of livestock, poultry,
and fish _and setting out the conditions under which the
diseases shall be reported. KRS 257.230 requires the state
veterinarian to be the chief executive agent of the board and
to promulgate administrative regulations.[KkRS—257-020(3)

-] This
repeals 302 KAR 20:220 because
Kentucky was declared pseudorabies free by the USDA on May 1,
1997, making this administrative regulation not needed.

administrative regulation

Section 1. 302 KAR 20:220. Pseudorabies: eradication and
control[Precedures—for—approving—a—pseudorabies—herd
cleanup plan and to eradicate pseudorabies from a porcine

to-pseudorabies], is hereby repealed.

RYAN F. QUARLES, Kentucky Commissioner of Agriculture

APPROVED BY AGENCY: August 9, 2018

FILED WITH LRC: August 10, 2018 at 2 p.m.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 782-0284, fax (502) 564-2133, email
clint.quarles@ky.gov.
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GENERAL GOVERNMENT
Department of Agriculture
Office of the State Veterinarian
(As Amended at ARRS, October 9, 2018)

302 KAR 20:231. Repeal of 302 KAR 20:230.

RELATES TO: KRS CHAPTER 257

STATUTORY AUTHORITY: KRS 257.020, 257.030, 257.080
257.230

NECESSITY, FUNCTION, AND CONFORMITY: KRS 257.080
authorizes the department to promulgate administrative
regulations listing all reportable diseases of livestock, poultry,
and fish _and_ setting out the conditions under which the
diseases shall be reported. KRS 257.230 requires the state
veterinarian to be the chief executive agent of the board and
to _promulgate _administrative _regulations.[Te—establish

> -

P _eeedu es-for-setting-ateebasis S€ edule-for-the-pu pose-o
€ b'u sement—payments—to censed—and —aee ed te.d
VeteHRANans byt efdep_at eni—tor—expenses—icy ed
This administrative regulation repeals 302 KAR 20:230 because
Kentucky was declared pseudorabies free by the USDA on May 1,
1997, making this administrative regulation not needed.

Section 1. 302 KAR 20:230. Fee basis schedule[Procedures

APPROVED BY AGENCY: August 9, 2018

FILED WITH LRC: August 10, 2018 at 2 p.m.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 782-0284, fax (502) 564-2133, email
clint.quarles@ky.gov.

GENERAL GOVERNMENT
Department of Agriculture
Office of the State Veterinarian
(As Amended at ARRS, October 9, 2018)

302 KAR 20:561. Repeal of 302 KAR 20:056.

RELATES TO: KRS 257.020, 257.030, 257.110, 257.120,
257.140

STATUTORY AUTHORITY: KRS 257.030, 257.080, 257.110,
257.120, 257.140, 257.230

NECESSITY, FUNCTION, AND CONFORMITY: KRS 257.080
authorizes the department to promulgate administrative
regulations listing all reportable diseases of livestock, poultry,
and fish and setting out the conditions under which the
diseases shall be reported. KRS 257.230 requires the state
veterinarian to be the chief executive agent of the board and
to_promulgate administrative regulations.[Fhe—administrative

regulation-is-necessary-te-explain-the-conditiens-underwhieh

is hereby repealed.

RYAN F. QUARLES, Kentucky Commissioner of Agriculture

APPROVED BY AGENCY: August 9, 2018

FILED WITH LRC: August 19, 2018 at 2 p.m.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 782-0284, fax (502) 564-2133, emalil
clint.quarles@ky.gov.

GENERAL GOVERNMENT
Department of Agriculture
Office of the State Veterinarian
(As Amended at ARRS, October 9, 2018)

302 KAR 20:541. Repeal of 302 KAR 20:054.

RELATES TO: KRS Chapter 257

STATUTORY AUTHORITY: KRS 257.020, 257.030, 257.080,
257.230

NECESSITY, FUNCTION, AND CONFORMITY: KRS 257.080
authorizes the department to promulgate administrative
requlations listing all reportable diseases of livestock, poultry,
and fish _and setting out the conditions under which the
diseases shall be reported. KRS 257.230 reguires the state
veterinarian to be the chief executive agent of the board and
to__promulgate administrative _regulations.[Fe—establish
proceduresto setiinga-tee basisse e_due orred Iau_ sement
payments—to ee_sed fa d. aec e? ted_ veterinaria Sﬁ N

A - - ‘
a—brucelosis—free-state;] This administrative regulation repeals
302 KAR 20:054 because Kentucky was declared brucellosis free
by the USDA on September 16, 1997, making this administrative
regulation not needed.

Section 1. 302 KAR 20:054. Fee basis schedule for brucellosis
testing[as-set-eut-at- 302 KAR-20:054], is hereby repealed.

RYAN F. QUARLES, Kentucky Commissioner of Agriculture
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which—are—sent—directly—to—slaughter:] This administrative
regulation repeals 302 KAR 20:056 because Kentucky was
declared brucellosis free by the USDA on September 16, 1997,
making this administrative regulation not needed.

Section 1. 302 KAR 20:056. Qualifications and eligibility
requirements on state brucellosis indemnity payments for negative
exposed cattle, is hereby repealed.

RYAN F. QUARLES, Kentucky Commissioner of Agriculture

APPROVED BY AGENCY: August 9, 2018

FILED WITH LRC: August 10, 2018 at 2 p.m.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 782-0284, fax (502) 564-2133, email
clint.quarles@ky.gov.

GENERAL GOVERNMENT
Department of Agriculture
Office of the State Veterinarian
(As Amended at ARRS, October 9, 2018)

302 KAR 20:571. Repeal of 302 KAR 20:057.

RELATES TO: KRS 257.020, 257.030, 257.040, 257.050

STATUTORY AUTHORITY: KRS 257.020, 257.030, 257.040,
257.050, 257.080, 257.230

NECESSITY, FUNCTION, AND CONFORMITY: KRS 257.080
authorizes the department to promulgate administrative
regulations listing all reportable diseases of livestock, poultry,
and fish and setting out the conditions under which the
diseases shall be reported. KRS 257.230 requires the state
veterinarian to be the chief executive agent of the board and
to promulgate administrative requlations.[Fhe-purpese-of-the

— - > - = ‘

guarantine-and-guarantine release-of-hrucellosis-infected-and
expoesed-herds:] This administrative regulation repeals 302 KAR
20:057 because Kentucky was declared brucellosis free by the
USDA on September 16, 1997, making this administrative
regulation not needed.

Section 1. 302 KAR 20:057. Brucellosis quarantine
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requirements, is hereby repealed.

RYAN F. QUARLES, Kentucky Commissioner of Agriculture

APPROVED BY AGENCY: August 9, 2018

FILED WITH LRC: August 10, 2018 at 2 p.m.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 782-0284, fax (502) 564-2133, email
clint.quarles@ky.gov.

GENERAL GOVERNMENT
Department of Agriculture
Office of the State Veterinarian
(As Amended at ARRS, October 9, 2018)

302 KAR 20:581. Repeal of 302 KAR 20:058.

RELATES TO: KRS Chapter 257

STATUTORY AUTHORITY: KRS 257.030, 257.080, 257.110,
257.120, 257.230, 257.480

NECESSITY, FUNCTION, AND CONFORMITY: KRS 257.080
authorizes the department to promulgate administrative
regulations listing all reportable diseases of livestock, poultry,
and fish _and setting out the conditions under which the
diseases shall be reported. KRS 257.230 requires the state
veterinarian to be the chief executive agent of the board and
to promulgate admlmstratlve requlatlons [Ilie—mew-de—the

administrative

regulation repeals 302 KAR 20:058 because
Kentucky was declared brucellosis free by the USDA on
September 16, 1997, making this administrative regulation not
needed.

Section 1. 302 KAR 20:058. Brucellosis eradication, is hereby
repealed.

RYAN F. QUARLES, Kentucky Commissioner of Agriculture

APPROVED BY AGENCY: August 9, 2018

FILED WITH LRC: August 10, 2018 at 2 p.m.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 782-0284, fax (502) 564-2133, email
clint.quarles@ky.gov.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Department of Education
(As Amended at ARRS, October 9, 2018)

702 KAR 7:065. Designation of agent to manage middle
and high school interscholastic athletics.

RELATES TO: KRS 61.805 - 61.850, 156.070(2), 160.380,
160.445, 20 U.S.C. 1681

STATUTORY AUTHORITY: KRS 156.070(1), (2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
156.070(1) requires the Kentucky Board of Education to manage
and control the common schools, including interscholastic athletics
in the schools. KRS 156.070(2) authorizes the board to designate
an agency to manage athletics. This administrative regulation
designates an agent for middle and high school athletics;
establishes the financial planning and review processes for the
agent; and incorporates by reference the bylaws, procedures, and
rules of the agent.

Section 1. Definitions. (1) "Contact" means that drills are run at
Level 3, thud, or Level 4, live action.
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(2) "KBE" means Kentucky Board of Education.

(3) "KHSAA" means Kentucky High School
Association.

(4) "Level 0" or "air" means that players run a drill unopposed
and without contact.

(5) "Level 1" or "bags" means that a drill is run against a bag or
another soft contact surface.

(6) "Level 2" or "control* means that a drill is run at the
assigned speed until the moment of contact; one (1) player is
predetermined the winner by the coach; contact remains above the
waist; and players stay on their feet.

(7) "Level 3" or "thud" means that a drill is run at the assigned
speed through the moment of contact; there is not a predetermined
winner; contact remains above the waist; players stay on their feet;
and a quick whistle ends the drill.

(8) "Level 4" or "live action" means that a drill is run in game-
like conditions and is the only time that players are taken to the
ground.

(9) "Non-contact" means that drills are run at Level 0, air; Level
1, bags; or Level 2, control.

(10) "OCR" means Office for Civil Rights.

Athletics

Section 2. The KHSAA shall be the Kentucky Board of
Education's agent to manage interscholastic athletics at the middle
and high school level in the common schools, including a private
school desiring to associate with KHSAA or to compete with a
common school.

Section 3. To remain eligible to maintain the designation as the
agent to manage interscholastic high school athletics, the KHSAA
shall:

(1) Accept four (4) at-large members appointed by the
Kentucky Board of Education to its high school Board of Control;

(2) Sponsor an annual meeting of its member high schools;

(3) Provide for each member high school to have a vote on
KHSAA constitution and bylaw changes submitted for
consideration;

(4) Provide for high school regional postseason tournament net
revenues to be distributed to the member high schools in that
region participating in that sport, utilizing a share approach
determined by the high schools within that region playing that
sport;

(5) Provide for students desiring to participate at the high
school level (regardless of level of play) to be enrolled in at least
grade seven (7) unless the student has participated at the high
school level prior to the 2014 - 2015 school year;

(6) Require its governing body to annually establish goals and
objectives for its commissioner and perform a self-assessment and
submit the results annually to the KBE by December 31;

(7) Advise the Department of Education of all legal action
brought against the KHSAA;

(8) Permit a board of control member to serve a maximum of
two (2) consecutive four (4) year terms with no region represented
for more than eight (8) consecutive years;

(9) Employ a commissioner and evaluate that person's
performance annually by October 31, and establish all staff
positions upon recommendation of the commissioner;

(10) Permit the commissioner to employ other personnel
necessary to perform the staff responsibilities;

(11) Permit the Board of Control to assess fines on a member
high school;

(12) Utilize a trained independent hearing officer instead of an
eligibility committee for a high school athletic eligibility appeal;

(13) Establish a philosophical statement of principles to use as
a guide in a high school eligibility case;

(14) Conduct continual cycles of field audits of the
association’s entire high school membership which provides that
each high school is audited regarding each school’s compliance
with 20 U.S.C. Section 1681 (Title IX) and submit annual summary
reports, including the highlighting of any potential deficiencies in
OCR compliance to the Kentucky Board of Education;

(15) As a condition precedent to high school membership,
require each member high school and superintendent to annually
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submit a written certification of compliance with 20 U.S.C. Section
1681 (Title IX);

(16) Conduct all meetings related to high school athletics in
accordance with KRS 61.805 through 61.850;

(17) Provide written reports of any investigations into possible
violations of statute, administrative regulation, KHSAA Constitution,
KHSAA Bylaws, and other rules governing the conduct of high
school interscholastic athletics conducted by KHSAA or their
designees to the superintendent and principal of the involved
school district and school prior to being made public;

(18) Not punish or sanction, in any manner, a school, student,
coach, or administrator for allowing a student to play in an athletic
contest or practice with the team during a time when an order of a
court of competent jurisdiction permits the student to participate or
otherwise stays or enjoins enforcement of a KHSAA final decision
on eligibility; and

(19) Require any student enrolled initially in grade seven (7)
through twelve (12) who is repeating a grade for any reason, to be
ineligible, during the school year that the grade is repeated, to
compete in interscholastic athletics competition at any level.

Section 4. To remain eligible to maintain the designation as the
agent to manage interscholastic athletics at the middle school
level, the KHSAA shall implement the following requirements for all
participants in middle school interscholastic athletics, distribute
these requirements to all middle schools, and publish via the
KHSAA Web site:

(1) Require that these provisions apply to all middle school
interscholastic athletics. The following indicates that a team is
representative of a school and classified as middle school athletics:

(a) The contest, event, or tournament is sponsored by a school
or combined group of schools;

(b) Competitors wear a school issued uniform;

(c) The contest, event, or tournament is sponsored by an
outside entity as a school entry event, which is advertised or
promoted as a school event, whether or not an entry fee is
required;

(d) A school entity pays an entry fee, for the student or team,
including payment by booster organizations;

(e) A school representative accompanies the student-athlete or
transports the student-athlete to the contest, event, or tournament;

(f) A designated or hired member of a school coaching staff,
whether paid or unpaid, is present and offering instruction, advice,
evaluation, or refinement of skills or exercising other duties defined
as coaching within the sport rules;

(g) Transportation to or from the contest, event, or tournament
utilizes school provided or approved transportation;

(h) Competitors in the contest, event, or tournament wear
apparel identifying them by the name of the school, including the
formal name, informal name, or team nickname;

(i) Competitors in the contest, event, or tournament are
provided promotional or other resources by the school including
school media recognition, signage, and items clearly indicative of
school representation;

() Competition in a contest, event, or tournament has, in any
form, jurisdiction of the local school board or school based decision
making body, including financial or other approval control; or

(k) Competition in a contest, event, or tournament is covered
by any school or school system provided or procured insurance
policy;

(2) Require that any head or assistant coach, whether paid or
unpaid, desiring to coach interscholastic athletics at the middle
school level:

(a) Meet the requirements of KRS 156.070(2)(f)2.;

(b) Meet the requirements of KRS 160.380(4) and (6); and

(c) Provide to the school documentation of successful
completion of a C.P.R. course including the use of an automatic
external defibrillator and the first aid training, conducted by an
instructor or program approved by a college or university, the
American Red Cross, the American Heart Association, or other bona
fide accrediting agency that is approved by the KHSAA based upon
industry standards. Initial certification shall use in-person instruction
and certification shall be updated as required by the approving
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agency;

(3) Require the adherence to the following items regarding
safety, sports medicine, and risk minimization for all interscholastic
athletics at the middle school level:

(a) Each student, prior to trying for a place on a middle school
athletic team, shall provide an annual medical examination, in
accordance with KRS 156.070(2)(d), and shall use the KHSAA form
PPE;

(b) All participants at the middle school level shall adhere to all
sports medicine and risk minimization policies in use at the high
school level that may be supplemented by the school, school
district, conference, or association including:

1. Heat index and heat illness programs;

2. Wrestling weight management programs;

3. Concussion and other head injury policies including policies
for minimizing impact exposure and concussion risks;

4. The following football drill work and practice activity
limitations:

a. Football contact and non-contact practice shall use the
appropriate clothing and equipment for the level of drill, including:

(i) A drill conducted in helmets-only shall be a Level 0, air, or
Level 1, bags;

(ii) A drill conducted in shells (shorts, shoulder pads, and
helmets) shall be a non-contact drill; and

(iii) A contact drill shall be conducted in full equipment;

b. Middle school football shall practice a minimum of eleven
(11) days before engaging another group or opponent in full
contact, using the following minimum schedule:

(i) Five (5) days in helmets;

(i) Followed by three (3) days in helmets and shoulder pads; and

(iii) Concluding with three (3) days in full equipment practice; and

c. Contact drills shall not be conducted more than twenty-one
(21) days before the first regular season contest;

5. The following baseball pitching limitations shall apply to all
interscholastic play at the middle school level including
scrimmages, regular season, and post season games:

a. The pitch count shall be based on pitches thrown for strikes
(including foul balls), balls, balls in play, and outs;

b. Warm-up pitches allowed before each inning, warm-up
pitches allowed by the umpire in case of injury or game delay, and
plays attempted against the batter-runner or any runner at first,
second, or third base shall not count against this limit;

c. A pitcher at any level who reaches the pitch count limit in the
middle of an at-bat shall be allowed to finish that hitter;

d. The required calendar rest shall begin on the day following
the date on which the game began or a resumed game began
regardless of the conclusion time of the game; and

e. The rest periods shall be based on the following total
pitches:

(i) Maximum pitches - eighty-five (85);

(ii) Fifty-six (56) pitches or more - three (3) calendar days rest;

(iii) Thirty-six (36) to fifty-five (55) pitches - two (2) calendar
days rest;

(iv) Twenty (20) to thirty-five (35) pitches - one (1) calendar day
rest; and

(v) One (1) to nineteen (19) pitches - no mandated rest;

6. Students seeking to play or practice, including scrimmages,
regular season, and post season games, in the sport of fastpitch
softball, shall be required to wear face protection, commercially
manufactured for softball facial protection and worn as intended by
the manufacturer, when playing the positions of first base, third
base, and pitcher; and

7. Teams participating in middle school athletics as defined by
subsection (1) of this section shall use KHSAA licensed officials in
the sports of baseball, basketball, field hockey, football, soccer,
softball, and volleyball;

(4) Create a permanent Middle School Athletics Advisory
Committee. This committee shall:

(a) Be autonomous with respect to the Board of Control of the
KHSAA;

(b) Be composed of no less than three (3) middle school
representatives from each Supreme Court district as well as no less
than three (3) at large representatives from throughout the state;
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(c) Provide an opportunity for nonprofit athletic groups,
parents, and others to participate and provide input on the sport,
athletic event, or athletes involved in interscholastic activities
through local school districts;

(d) Meet not less than twice annually to review current
programs and policies,[;] make recommendations for
improvements to and participation in middle school interscholastic
activities, as well as any changes in statute, administrative
regulation, or policy related to middle school interscholastic
athletics,[;] and assist in the development of model guidelines for
schools, districts, conferences, and associations to be used in
implementing a middle school athletic program; and

(e) Report regularly, not less than annually, to the
commissioner of the KHSAA and issue, in conjunction with the
commissioner, a formal written report annually to the KBE with
recommendations for changes in statute, administrative regulation,
or policy;

(5) Require any organization conducting a school based event
at the middle school level to submit the following, which shall be
published and listed on the KHSAA Web site:

(a) Annual financial reports of all sanctioned and approved
events sponsored by the organization; and

(b) Documentation of financial accountability including
verification of federal status and tax documents including an
annual IRS Form 990;

(6) Provide notice to the middle schools related to any program
conducted by KHSAA related to educating school administrators
about the provisions of 20 U.S.C. 1681, Title IX;

(7) Provide educational materials and a mechanism to facilitate
the monitoring and tracking capabilities for the middle schools to
ensure compliance with the provisions of KRS 160.445 and other
requirements for coaches at the middle school level;

(8) Require any student enrolled initially in grade five (5)
through eight (8) who is repeating a grade for any reason, to be
ineligible, during the school year that the grade is repeated, to
compete in interscholastic athletics competition at any level;

(9) Require that any student who turns:

(a) Fifteen (15) years of age prior to August 1 of the current
school year shall not be eligible for interscholastic athletics in
Kentucky in competition against students exclusively enrolled in
grades eight (8) and below;

(b) Fourteen (14) years of age prior to August 1 of the current
year shall not be eligible for interscholastic athletics in Kentucky in
competition against students exclusively enrolled in grades seven
(7) and below; and

(c) Thirteen (13) years of age prior to August 1 of the current
school year shall not be eligible for interscholastic athletics in
Kentucky in competition against students exclusively enrolled in
grades six (6) and below;

(10) Require each school, school district, conference, or
association of schools to develop rules and limitations regarding
student participation at the middle school level to include:

(a) A defined age limitation for participating students;

(b) A policy regarding the participation of students below grade
six (6);

(c) A limitation on practice time prior to the season in any sport
or sport activity which shall not exceed the practice time adopted
for play at the high school level;

(d) A limitation on the number of school based scrimmages
and regular season, school based contests in each sport or sport-
activity, which shall not include post season contests and shall not
exceed the allowable number of contests for that sport or sport-
activity at the high school level; and

(e) A limitation on the length of the regular competitive season
in each sport or sport-activity, not including any post season
activities, which shall not exceed the length for that sport or sport-
activity at the high school level,

(11) Conduct all meetings related to middle school athletics in
accordance with KRS 61.805 through 61.850;

(12) Issue an annual report to the KBE on the status of
interscholastic athletics at the middle school level, including any
recommendations for changes in statute, administrative regulation,
or policy;
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(13) Allow a school or school district to join a conference or
association that has developed rules for any particular sport or
sport-activity to satisfy the requirements of this administrative
regulation; and

(14) The period of June 25 to July 9, inclusive, shall be a dead
period for middle school athletics. During the dead period:

(a) Students shall not receive coaching or training from school
personnel, whether salaried or non-salaried;

(b) School facilities, uniforms, nicknames, transportation, or
equipment shall not be used;

(c) School funds shall
interscholastic athletics; and

(d) A postseason wrap-up activity, celebration, or recognition
event relating to a spring sports team at a school may be held.

not be expended in support of

Section 5. Financial Planning and Review Requirements. (1)
KHSAA shall annually submit the following documents to the KBE
by October 31:

(a) Draft budget for the next two (2) fiscal years, including the
current year;

(b) End-of-year budget status report for the previous fiscal
year;

(c) Revisions to the KHSAA Strategic Plan as a result of an
annual review of the plan by the KHSAA governing body;

(d) A summary report of operations including summaries of
financial, legal, and administrative actions taken and other items
ongoing within KHSAA. This report shall also include a summary of
items affecting:

1. Athletic appeals and their disposition, including the name of
the individual, grade, school, and the action taken by KHSAA,;

2. Eligibility rules;

3. Duties of school officials;

4. Contests and contest limitations;

5. Requirements for officials and coaches; and

6. Results of a biennial review of its bylaws that results in a
recommendation for a change, directing any proposals for change
in association rules to be considered for vote by the member
schools at the next legislative opportunity; and

(e) A review of all items which have been submitted to the
membership for approval through the processes established in the
KHSAA Constitution and the result of the voting on those issues.

(2) The KHSAA shall annually submit at the next meeting of
the Kentucky Board of Education following receipt and adoption by
the Board of Control, audited financial statements with the KHSAA
Commissioner's letter addressing exceptions or notes contained in
management correspondence, if any.

Section 6. Forms. The forms incorporated by reference in this
administrative regulation[regulations] shall be filed:

(1) Using the paper form; or

(2) Using the electronic forms found on the Kentucky High
School Athletic Association website at www.khsaa.org.

Section 7. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "KHSAA Constitution", 6/2017;

(b) "KHSAA Bylaws", 6/2018[6/2017];

(c) "KHSAA Due Process Procedure”, 6/2017;

(d) "KHSAA Board of Control and Officials Division Policies",
6/2018[6/2017];

(e) KHSAA Form BA101- Baseball Pitching Limitation", 6/2016;

(f) KHSAA Form GEOL1, "Application for Membership", 5/2017;

(g) KHSAA Form GEO4, "Athletic Participation Form, Parental
and Student Consent and Release for High School Level (grades 9
- 12) Participation”, 4/2015;

(h) KHSAA Form DPO02, "Request for Statutory Waiver of
Bylaw 2", 6/2018;

()M KHSAA Form DPO06, "Application for Athletic Eligibility
for Domestic Students"”, 6/2018[8/2017];

(D[6H] KHSAA Form DPO07, "Application for Athletic Eligibility for
Students having J-1 or F-1 Status", 8/2017;

(K] KHSAA Form DPO08, "Application for Non U.S. Student
Athletic Eligibility for Students Not having J-1/F-1 Status ", 8/2017;
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() KHSAA Form DP16, "Request for Waiver of 20 Day Notice",
6/2018;

(m) KHSAA Form DP17, "Add. Info for Appeal”, 6/2018;

(n) KHSAA Form DP18 "Waiver — 15 Day Exceptions", 6/2018;

(0)[()] "KHSAA Form GE14- Contract for Athletic Contests",

8/2017; [@)—KHSAA—FGFFH—GE}@—RGG}HGS%{G&%WANGWSF@

g
(g)[(m)] '"KHSAA Form GE19-Title IX Procedures Verification”,
5/2011,
(@)[r)] KHSAA Form GEZ20, "Heat Index Measurement and
Record", 4/2014;[(6)- KHSAA-Ferm-GE35,Request-for- Waiver—of
2O—Day—NeHeeT4/-294:4—,

(@) "KHSAA Form GEB9- Waiver — 15 Day Exceptions"”, 6/2016;]

(r) KHSAA Form PPE/Physical Exam, "PPE- Physical Exam
History/Physician Clearance Form (Grades 6 - 12)", 4/2015;

(s) KHSAA Form PPE/Supplemental, "PPE- Physical Exam
History Supplemental Form for Athletes With Special Needs
(Grades 6 - 12)", 4/2015; and

() "KHSAA Form MSO01- Athletic Participation Parental and
Student Consent and Release for Middle School (grades 5-8)
Participation”, 4/2015.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Office of Legal,
Legislative and Communication Services, Department of
Education, 5th Floor, 300 Sower Blvd, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its
adoption by the Kentucky Board of Education, as required by KRS
156.070(5).

WAYNE D. LEWIS Jr., Ph.D.,
HAL HEINER, Chair person

APPROVED BY AGENCY: August 15, 2018

FILED WITH LRC: August 15, 2018 at 10 a.m.

CONTACT PERSON: Todd Allen, Interim General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-
564-9321, email regcomments@education.ky.gov.

Interim Commissioner of Education

LABOR CABINET
Department of Workers’ Claims
(As Amended at ARRS, October 9, 2018)

803 KAR 25:089. Workers' compensation medical fee
schedule for physicians.

RELATES TO: KRS 342.0011(32), 342.019, 342.020, 342.035

STATUTORY AUTHORITY: KRS[342.020;] 342.035(1), (4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
342.035(1) requires the commissioner of the Department of
Workers' Claims to promulgate administrative regulations to ensure
that all fees, charges and reimbursements for medical services
under KRS Chapter 342 are limited to charges that are fair,
current, and reasonable for similar treatment of injured persons in
the same community for like services, where treatment is paid for
by general health insurers. KRS 342.035(4) requires the
commissioner to promulgate an administrative regulation
establishing the workers' compensation medical fee schedule for
physicians. Pursuant to KRS 342.035, a schedule of fees is to be
reviewed and updated, if appropriate, every two (2) years on July
1. This administrative regulation establishes the medical fee
schedule for physicians.

Section 1. Definitions. (1) "Medical fee schedule" means the
2018 Kentucky Workers’ Compensation Schedule of Fees for

Physicians[2046-Kentucky-Workers' Compensation-Fee-Schedule
for-Physicians].
(2) "Physician" is defined by KRS 342.0011(32).
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Section 2. Services Covered. (1) The medical fee schedule
shall govern all medical services provided to injured employees by
physicians under KRS Chapter 342.

(2) The medical fee schedule shall also apply to other health
care or medical services providers to whom a listed CPT code is
applicable unless:

(a) Another fee schedule of the Department of Workers' Claims
applies;

(b) A lower fee is required by KRS 342.035 or a managed care
plan approved by the commissioner pursuant to 803 KAR 25:110; or

(c) An insurance carrier, self-insured group, or self-insured
employer has an agreement with a physician, medical bill vendor,
or other medical provider to provide reimbursement of a medical
bill at an amount lower than the medical fee schedule.

Section 3. Fee Computation. (1) The appropriate fee for a
procedure or item covered by the medical fee schedule shall be the
Maximum Allowable Reimbursement (MAR) listed in the 2018
Kentucky Workers’ Compensation Schedule of Fees for Physicians
for_those procedures or_items for which a specific monetary
amount is listed.[

|l-and]

(2) Procedures Listed Without Specified Maximum Allowable
Reimbursement Monetary Amount: The appropriate fee for a
procedure or item for which no specific monetary amount is listed
shall be determined and calculated in accordance with numerical
paragraph six (6) of the General Instructions of the medical fee
schedule unless more specific Ground Rules are applicable to that
service or item, in which case the fee shall be calculated in
accordance with the applicable Ground Rules.[;][Fhe-resulting-fee
shall-be-the-maximum-fee-allowed-for-the-service-provided:

(3) The resulting fee shall be the maximum fee allowed for the
service provided.

Section 4. (1) A physician or healthcare or medical services
provider located outside the boundaries of Kentucky shall be
deemed to have agreed to be subject to this administrative
regulation if the provider[it] treats a patient[accepts—a—patient-for
treatment] who is covered under KRS Chapter 342.

(2) Pursuant to KRS 342.035, medical fees due to an out-of-
state physician or healthcare or medical services provider shall be
calculated under the fee schedule in the same manner as for an in-
state physician.

Section 5. Incorporation by Reference. (1) "2018 Kentucky
Workers’ Compensation Schedule of Fees for Physicians", the

edition _effective July 1, 2018, ["%—Keﬁueky—Werke#s

edition;] is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of Workers'
Claims, Prevention Park, 657 Chamberlin Avenue, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

ROBERT L. SWISHER, Commissioner

APPROVED BY AGENCY: June 11, 2018

FILED WITH LRC: June 11, 2018 at 3 p.m.

CONTACT PERSON: B. Dale Hamblin, Jr., Assistant General
Counsel, Workers’ Claims Legal Division, Prevention Park, 657
Chamberlin  Avenue, Frankfort, Kentucky 40601, email
dale.hamblin@ky.gov, phone (502) 782-446, fax (502) 564-0681.

LABOR CABINET
Kentucky Occupational Safety and Health Review Commission
(As Amended at ARRS, October 9, 2018)

803 KAR 50:010. Hearings;[:][;] procedure, disposition.

RELATES TO: KRS Chapter 338

STATUTORY AUTHORITY: KRS 13B.020(3)(e)2a, 338.071,
338.081, 338.141

NECESSITY, FUNCTION, AND CONFORMITY: KRS 338.071


mailto:regcomments@education.ky.gov
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VOLUME 45, NUMBER 5 - NOVEMBER 1, 2018

and 338.081 authorize the Kentucky Occupational Safety and
Health Review Commission[is—autherized-by KRS-338:071-and
338—98%] to hear and rule on appeals from citations, notifications,
and variances and promulgate administrative regulations with
respect to the procedural aspect of its hearings. According to KRS
13B.020(3)(e)2a, these occupational safety and health hearings
are conducted under the authority of KRS 338.071(4), 338.081,
and 338.141(3) rather than the hearing procedures in KRS Chapter
13B. This administrative regulation establishes procedures for
these hearings and their proper disposition.

Section 1. Definitions. (1) "Act" means the Occupational Safety
and Health Act of 1972, KRS Chapter 338.

(2) "Affected employee" or "employee" means an employee of
a cited employer who is exposed to the alleged hazard described
in the citation, as a result of the employee’s assigned duties.

(3) "Authorized employee representative” means a labor
organization which has a collective bargaining relationship with a
cited employer and which represents affected employees.

(4) "Citation" means a written communication issued by the
commissioner to an employer pursuant to KRS 338.141.

(5) "Commission" means the Kentucky Occupational Safety
and Health Review Commission.

(6) "Commissioner" means the commissioner
Department of Workplace Standards, Labor Cabinet.

(7) "Day" means a calendar day.

(8) "Executive director" means the executive director of the
commission.

(9) "Hearing officer" means a hearing officer appointed by the
commission pursuant to KRS 338.071(5) and 338.081.

(10) "Natural person" means an employer whose business is
organized as a proprietorship or an affected employee who is not
represented by a labor organization.

(11) "Proceeding" means any proceeding before
commission or before a hearing officer.

(12) "Representative” means an attorney authorized by a party
or intervenor to represent him in a proceeding.

(13) "Working day" means all days except Saturdays,
Sundays, or federal or state holidays.

of the

the

Section 2. Meetings. (1) Regular meetings of the commission
shall be held in its offices, Frankfort, Kentucky, on the first Tuesday
of each month at 10:00 a.m., unless changed to another date,
place, or time by commission action.

(2) Special meetings shall be held at the times and places as
the call directs.

(3) The commission shall be considered as in continuous
session for the performance of administrative duties.

Section 3. Assignment of Hearing;[:][;] Filings. (1) Pursuant to
KRS 338.081, cases coming before the commission may be
assigned to a hearing officer within the discretion of the
commission for a hearing and a finding of facts, conclusions of law,
and recommended order. Cases may be withdrawn by agreement,
dismissed for cause, or otherwise disposed of before hearing in the
discretion and judgment of the commission. Further, the
commission may, upon its own motion or on motion of a party, if
granted, hold hearings as provided under KRS 338.071, in which
case provisions of this administrative regulation relating to hearing
officers and hearings shall apply if applicable.

(2) A recommended order or[ef][ef] adjudication by the
hearing officer or the initial order of the review commission, if
dismissed or disposed of as provided in subsection (1) of this
section or if the commission sits for a hearing, shall become the
final order of the commission under the provisions of KRS 338.091,
appealable to the Franklin Circuit Court forty (40) days from date of
issue, unless called for further review pursuant to Section 48 of this
administrative regulation. If reviewed by the commission, an order
of the commission determinative of issues before it shall become a
final order as defined in KRS 338.091(1) upon date of issue.

(3) Prior to the assignment of a case to a hearing officer, all
papers shall be filed with the executive director at the commission
offices, #4 Millcreek Park, Frankfort, Kentucky 40601. Subsequent
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to the assignment of the case to a hearing officer, and before the
hearing officer issues a decision, all papers shall be filed with the
hearing officer at the address given in the notice informing of the
assignment. Subsequent to a decision of the hearing officer, all
papers shall be filed with the executive director.

(4) Unless otherwise ordered, all filing may be accomplished
by first-class mail.

(5) Filing is effective when mailed.

Section 4. Scope of Rules; Applicability of Kentucky Rules of
Civil Procedure. (1) The rules established by this administrative
regulation shall govern all proceedings before the commission and
its hearing officers.

(2) In the absence of a specific provision, procedure shall be in
accordance with the Kentucky Rules of Civil Procedure.

Section 5. Words Denoting Number or Gender. (1) Words
importing the singular number may extend and be applied to the
plural and vice versa.

(2) Words importing masculine gender may be applied to
feminine and vice versa.

Section 6. Computation of Time. (1) In computing a period of
time prescribed or allowed in these rules, the day from which the
designated period begins to run shall not be included. The last day
of the period so computed shall be included unless it is a Saturday,
Sunday, or federal or state holiday, in which event the period runs
until the end of the next day not a Saturday, Sunday, or federal or
state holiday. If the period of time prescribed or allowed is less
than seven (7) days, intermediate Saturdays, Sundays, and federal
or state holidays shall be excluded in the computation.

(2) If service of a pleading or document is by mail pursuant to
Section 3 of this administrative regulation, three (3) days shall be
added to the time allowed by these rules for the filing of a
responsive pleading.

Section 7. Extensions of Time. Requests for extensions of time
for the filing of a pleading or document shall be received in
advance of the date on which the pleading or document is due to
be filed.

Section 8. Record Address. The initial pleading filed by a
person shall contain the person’s name, address, and telephone
number. A change in this information shall be communicated
promptly to the hearing officer or the commission, as the case may
be, and to all other parties and intervenors. A party or intervenor
who fails to furnish the information shall have waived the right to
notice and service under these rules.

Section 9. Service and Notice. (1)(a) Except as provided in
paragraph (b) of this subsection, a copy of all[At-theFime—of
filing] pleadings or other documents[a-copy-thereof] shall be served
by the filing party or intervenor on every other party or intervenor at
the time of filing in accordance with this section. Every paper
relating to discovery required to be served on a party shall also be
served on all parties and intervenors in accordance with this
section.

(b)[Exeept] The original complaint, or an amended complaint if
filed prior to service of the original complaint, shall be served in
accordance with Section 20(3) of this administrative requlation.

(2) Service upon a party or intervenor who has appeared
through an attorney shall be made only upon the attorney.

(3) Unless otherwise ordered, service may be accomplished by
postage pre-paid first class mail at the last known address, by
electronic transmission, or by personal delivery. Service is effective
when mailed (if by mail), at the time of receipt (if by electronic
transmission), or when personally delivered (if by personal
delivery). Documents sent by overnight delivery service shall be
deemed personal delivery. Service of documents by electronic
transmission shall only be permitted if all parties consent to that
method of service in writing. The certificate of service of the
electronic transmission shall state that the required[sueh] consent
has been given and the method of transmission.
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(4) Proof of service shall be accomplished[accompanied
[accomplished] by a written statement of service which states the
date and manner of service. The statement shall be filed with the
pleading or document.

(5) If service is accomplished by posting, proof of posting shall
be filed not later than the first working day following the posting.

(6) Service and notice to employees represented by an
authorized employee representative shall be accomplished by
serving the authorized employee representative[its-atterney] in the
manner prescribed in subsection (3) of this section. If the
authorized employee representative has appeared in a proceeding
on behalf of the employees it represents, service shall be made
upon the attorney for the authorized employee representative.

(7) If there are affected employees who are not represented by
an authorized employee representative, the employer shall
immediately upon receipt of notice of contest or request for
extension or modification of the abatement period post, where the
citation is required to be posted by 803 KAR 2:125, Section 1(1), a
copy of the notice of contest and a notice informing the affected
employees of their right to party status and of the availability of all
pleadings for inspection and copying at reasonable times. A notice
in the following form shall comply with this paragraph:

(Name of employer)

Your employer has been cited by the Commissioner of the
Department of Workplace Standards for violation of the
Occupational Safety and Health Act of 1972. The citation has been
contested and will be the subject of a hearing before the
Occupational Safety and Health Review Commission. Affected
employees are entitled to participate in this hearing as parties
under terms and conditions established by the Occupational Safety
and Health Review Commission in its rules of procedure. Notice of
intent to participate shall be sent to:

Kentucky Occupational Safety and Health Review Commission

#4 Millcreek Park

Frankfort, Kentucky 40601

All papers relevant to this matter may be inspected at: (Place shall
be reasonably convenient to employees, preferably at or near work
place.)

(8) If appropriate, the second sentence of the notice required
by subsection (7) of this section shall be deleted and the following
sentence shall be substituted: The reasonableness of the period
prescribed by the Commissioner of the Department of Workplace
Standards for abatement of the violation has been contested and
will be the subject of a hearing before the Occupational Safety and
Health Review Commission.

(9) The[atterney-for-the] authorized employee representative, if
any, shall be served with the notice required by subsections (7)
and (8) of this section and with a copy of the notice of contest.

(10) A copy of the notice of the hearing to be held before the
hearing officer shall be served by the employer on affected
employees who are not represented by an authorized employee
representative by posting a copy of the notice of the hearing at or
near the place where the citation is required to be posted by
subsection (7) of this section.

(11) A copy of the notice of the hearing to be held before the
hearing officer shall be served by the employer on [the-attorney-for]
the authorized employee representative or affected employees in
the manner prescribed in subsection (3) of this section, if the
employer has not been informed that the authorized employee
representative has entered an appearance as of the date the
notice is received by the employer.

(12) If a notice of contest is filed by an affected employee or an
authorized employee representative, a copy of the notice of contest
and response filed in support shall be provided to the employer for
posting in the manner prescribed in subsection (7) of this section.

(13) An authorized employee representative who files a notice
of contest shall serve any other authorized employee
representative whose members are affected employees.

(14) If posting is required by this section, posting shall be
maintained until the commencement of the hearing or until earlier
disposition.

Section 10. Consolidation. Cases may be consolidated on the
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motion of a party, on the hearing officer's own motion, or on the
commission’s own motion if there are common parties, common
questions of law or fact, or both, or in other circumstances as
justice and the administration of the Act require.

Section 11. Severance. Upon its own motion, or upon motion
of a party or intervenor, the commission or the hearing officer may,
for good cause, order a proceeding severed with respect to some
or all issues or parties.

Section 12. Protection of Trade Secrets and Other Confidential
Information. (1) Upon application by any person, in a proceeding
where trade secrets or other matters may be divulged, the
confidentiality of which is protected by law, the hearing officer shall
issue orders as may be appropriate to protect the confidentiality of
those matters.

(2) Interlocutory appeal from an adverse ruling under this
section shall be granted as a matter of right.

Section 13. Employer or Employee Contests. (1) If a notice of
contest is filed by an employer contesting a citation or notification
issued pursuant to KRS 338.031(1), 338.141(3), or 338.153, an
employee or an authorized employee representative may elect
party status by a request for intervention at any time before
commencement of the hearing or, if no hearing is held, before
notice of an executed settlement agreement has been served
according to Section 51(3) of this administrative regulation.

(2) If a notice of contest is filed by an employee or by an
authorized employee representative contesting a citation or
notification issued pursuant to KRS 338.031(1), 338.141(3), or
338.153, the employer may elect party status at any time before
commencement of the hearing or, if no hearing is held, before
notice of an executed settlement agreement has been served
according to Section 51(3) of this administrative regulation.

Section 14. Intervention. (1) A petition for leave to intervene
may be filed at any stage of a proceeding before commencement
of the hearing, or if there is a settlement or dismissal, before
issuance of a recommended order.

(2) The petition shall state the interest of the petitioner in the
proceeding and show that participation of the petitioner will assist
in the determination of the issues in question and that the
intervention will not unnecessarily delay the proceeding.

(3) The commission or the hearing officer may grant a petition
for intervention to the extent and upon those terms as the
commission or the hearing officer shall determine.

(4) The caption of all cases where intervention is allowed shall
reflect the intervention by adding, to the caption after the name of
the respondent, the name of the intervenor followed by the
designation intervenor.

Section 15. Representatives of Parties and Intervenors. (1)
Except for natural persons who may represent themselves, a party
or intervenor shall appear through an attorney.

(2) A representative of a party or intervenor shall control all
matters respecting the interest of the party or intervenor in the
proceeding.

(3) Affected employees who are represented by an authorized
employee representative may appear only through an attorney for
the authorized employee representative.

(4) Affected employees who are not represented by an
authorized employee representative may elect party status by filing
a request for intervention.

(5) Withdrawal of appearance of a representative may be
effected[affected][effected] by filing a written notice of withdrawal
and by serving a copy of the notice on all parties and intervenors.

Section 16. Variance Contests. (1) An employer, employee or
authorized employee representative who receives notification of an
adverse ruling to an application for a variance made pursuant to
KRS 338.153 may, within fifteen (15) working days of issuance of
the ruling, file a notice of contest with the commissioner. The
commissioner shall transmit the notice, together with the complete



VOLUME 45, NUMBER 5 - NOVEMBER 1, 2018

record in the matter as compiled before the commissioner, to the
commission within seven (7) days of receipt, under authority of
KRS 338.071(4).

(2) The commission may on its own order or on motion of a
party, if granted, consider the matter on the record or may require
further hearing or filings of information in the matter.

(3) All pertinent provisionsl[;] relating to contests of citations, if
applicable, shall apply.

Section 17. Request for Extension or Modification of
Abatement. (1) A party adversely affected by a ruling of the
commissioner on an application for extension or modification of an
abatement period may file an appeal from the notification with the
commissioner, if an appeal is filed within fifteen (15) working days
from receipt of the notice. The appeal shall be limited to the
commissioner’s ruling affecting the party’s application for extension
or modification of the abatement period.

(2) The commissioner shall transmit the appeal to the
commission within seven (7) days after its receipt, together with all
pertinent and relevant records considered by the commissioner in
making the ruling.

(3) The commissioner shall file a response to the appeal within
ten (10) days of receipt of notice of the appeal.

(4) The commission may on its own order or on motion of a
party, if granted, consider the matter on the record or may require
further hearing, pleading, or information in the matter.

Section 18. Form. (1) Except as provided in this section, there
are no specific requirements as to the form of any pleading. A
pleading is simply required to contain a caption sufficient to identify
the parties in accordance with Section 19 of this administrative
regulation which shall include the commission’s docket number
and a clear and plain statement of the relief that is sought, together
with the grounds for the requested relief.

(2) Pleadings and other documents (other than exhibits) shall
be typewritten, double spaced.

(3) Pleadings shall be signed by the party filing or by the
party’s representative. Signing constitutes a representation that the
signer has read the document or pleading; that to the best of the
signer’'s knowledge, information, and belief, the statements made
therein are true, and that it is not interposed for delay.

(4) The commission may refuse for filing any pleading or
document which does not comply with the requirements of
subsections (1), (2), and (3) of this section.

(5) All pleadings shall be filed in duplicate unless otherwise
indicated.

(6) A pleading shall be assumed to be correct as submitted
unless a reply or denial is received within ten (10) days of receipt
of the pleading.

Section 19. Captions. (1) Cases initiated by a notice of contest
shall be titled: Commissioner of the Department of Workplace
Standards, Complainant v. (Name of Contestant), Respondent.

(2) Cases[;] initiated from an adverse ruling of the
commissioner of the Department of Workplace Standards relative
to a variance or by a request for extension or modification of the
abatement period[;] shall be titled: (Name of Petitioner), Petitioner
v. Commissioner of the Department of Workplace Standards,
Respondent.

(3) The titles listed in subsections (1) and (2) of this section
shall appear at the left upper portion of the initial page of any
pleading or document (other than exhibits) filed.

(4) The initial page of any pleading or document (other than
exhibits) shall show, at the upper right of the page opposite the
title, the docket number assigned by the commission.

Section 20. Notices of Contest of Citations. (1) Any employer,
employee or authorized employee representative may contest any
citation issued pursuant to KRS 338.141.

(2) If a notice of contest is received by the commissioner, the
original and one (1) copy of the notification of contest shall be
transmitted to the commission together with copies of all relevant
documents, within seven (7) days of receipt of notice by the
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commissioner.

(3) Complaint.

(@) The commissioner shall file a complaint with the
commission no later than twenty (20) days after receiving the
notice of contest.

(b) The complaint shall set forth all alleged violations and
proposed penalties which are contested, stating with particularity:

1. The basis for jurisdiction;

2. The time, location, place, and circumstances of each alleged
violation; and

3. The considerations upon which the period for abatement
and the proposed penalty on each alleged violation is based.

(c) If the commissioner seeks in the complaint to amend the
citation or proposed penalty, the commissioner shall state the
reasons for amendment and shall state with particularity the
change sought.

(d) The commissioner shall ensure that a copy of the complaint
is_personally served on the employer as required by this
paragraph.[feHows:]

1. An employer who is an individual within the Commonwealth.
Service shall _be made upon the individual within the
Commonwealth, other than an unmarried infant or person of
unsound mind, by delivering a copy of the complaint to the person
or, if acceptance is refused, by offering personal delivery to the
person, or by delivering a copy of the complaint to an agent
authorized by appointment or by law to receive service of process
for the individual.

2. An employer who is an infant or[ef]_person of unsound
mind. Service shall be made upon an unmarried infant or a person
of unsound mind by serving the person’s resident guardian or
committee if there is one known to the commissioner or, if none, by
serving either the person’s father or mother within the
Commonwealth or, if none; by serving the person within the
Commonwealth having control of the individual. If there are no
persons, application shall be made to the appropriate court to
appoint a practicing attorney as guardian ad litem who shall be
served.

3. An _employer which is a partnership or unincorporated
association. Service shall be made upon a partnership or
unincorporated association subject to suit under a common name
by serving a partner or managing agent of the partnership, or an
officer or[ef] managing agent of the association, or an agent
authorized by appointment or by law to receive service on its
behalf.

4. An employer which is a corporation. Service shall be made
upon a corporation by serving an officer or managing
agent[thereof], or any other agent authorized by appointment or
by law to receive service on its behalf.

5. An employer which is the Commonwealth or a state[an]
agency[thereof]. Service shall be made upon the Commonwealth
or a state agency[thereof] by serving the attorney general or
an[any] assistant attorney general.

6. An employer which is a county, city, public board,[beards]
or other similar body[such-bedies]. Service shall be made upon
a county by serving the county judge or, if he is absent from the
county, the county attorney. Service shall be made upon a city by
serving its[the]_chief executive officer[thereef] or [an]_official
attorney[thereof]. Service on al[any]_ public board or other
similar[sueh] body, except state agencies, shall be made by
serving a member[thereof].

7. An employer which is an individual out of this state. Service
may be made upon an individual out of this Commonwealth, other
than an unmarried infant, a person of unsound mind or a prisoner,
by certified mail or by personal delivery by someone who is over
eighteen (18)[18] vears of age as prescribed in paragraph (e) of
this subsection[subparagraph{e}below].

8. A nonresident employer. Service may be made upon a
nonresident individual who transacts business through an office or
agency in this Commonwealth, or a resident individual who
transacts business through an office or agency in _any action
growing out of or connected with the business of an office or
agency, by serving the person in charge.

(e)[:]_Manner of service. The commissioner shall arrange for
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an_authorized person to perform personal delivery or serve the

through requests for admissions, interrogatories, and requests for

complaint through certified or reqgistered mail.
1. Personal Delivery. The commissioner shall arrange for an

production or_inspection as set forth in Section 27 of this
administrative regulation. Discovery shall[is]_not be available

authorized person to perform service. Proof of service shall be by

through depositions[dispesitions] under Section 28 of this

affidavit of the person making the[such]_service stating the time,

administrative regulation _without leave of the commission or

place, and the individual who accepted or refused a copy of the

hearing officer.

complaint on behalf of the employer.
2. Certified or Registered Mail. The commissioner shall send a

(2) Every paper relating to discovery required[reguested] to
be served[serviced] on a party shall be served on all parties

copy of the complaint to the employer by United States certified or pursuant to Section 9 of this administrative requlation.
registered mail, return receipt requested with instructions to the Reguests[Regquest]_for production or inspection, requests for
delivering postal employee to deliver to the addressee and show admission _and _responses[thereto], interrogatories and[the]

the address where delivered and the date of delivery. The return

answers[therete], and discovery depositions shall be served upon

receipt shall be proof of the time, place, and manner of service by

other counsel or parties, but shall not be filed with the commission

reqistered or certified mail.
3. Service of the complaint is effective upon receipt by the

or_hearing officer. If the interrogatories, requests, answers,
responses, or depositions are to be used at the hearing or are

employer. The commissioner shall[must]_file proof of service with

necessary to a prehearing motion that[whieh]_might result in a

the commission promptly after service, and, in any event, within the
time during which the employer shall[must] respond to the

final order on any claim, the portions used shall be filed with the
hearing officer or commission at the outset of the hearing or at the

complaint.
(4) Answer.

(a) Within fifteen (15) days after service of the complaint, the
party against whom the complaint was issued shall file an answer
with the commission.

(b) The answer shall contain a short and plain statement
denying those allegations in the complaint which the party intends
to contest. Any allegation not denied is admitted.

(c) Failure to file an answer may constitute a default and

filing of the motion if[insefar—as] their use can be
reasonably[reasenable] anticipated.

(3) The information or response sought through discovery may
concern any matter that is not privileged and is relevant to the
subject matter involved in the pending case. It shall[is]_not be a
ground for objection that the information or response sought will be
inadmissible at the hearing, if the information or response appears
reasonably calculated to lead to the discovery of admissible
evidence, regardless of which party has the burden of proof.

dismissal of the employer's notice of contest pursuant to Section
23 of this administrative requlation. Prior to the dismissal of a

(4) Upon motion by a party or by the person from whom
discovery is sought, and for good cause shown, the hearing officer

notice of contest for failing to file an answer, the commission shall

or_commission may make any order which justice requires to

enter an order requiring the employer to show cause as to why the

protect a party or person from annoyance, embarrassment,

commission should not declare the employer to be in default. The

oppression, or undue burden or expense, including one or more of

commission shall serve its order pursuant to Section 9 of this

the following:

administrative regulation. The order shall provide at least seven
(7) days from the date of service for the employer to respond. The
commission may dismiss the notice of contest if the employer fails

(a) That the discovery not be had;[;]
(b) That the discovery may be had only on specified terms and
conditions, including a designation of the time or place;[:]

to comply with the show cause.

Section 21. Statement of Position. At any time prior to the
commencement of the hearing before the hearing officer, a person
entitled to appear as a party, or a person who has been granted
leave to intervene, may file a statement of position with respect to
any or all issues to be heard.

Section 22. Response to Motions. A party or intervenor upon
whom a motion is served shall have ten (10) days from service of
the motion to file a response.

Section 23. Failure to File. Failure to file any pleading pursuant
to these rules when due may, in the discretion of the commission
or the hearing officer, constitute a waiver of right to further
participation in the proceedings.

Section 24. Withdrawal of Notice of Contest. At any stage of a
proceeding, a party may withdraw his or her notice of contest,
subject to the approval of the commission.

Section 25. Prehearing Conference. (1) At any time before a
hearing, the commission or the hearing officer, on their own motion
or on motion of a party, may direct the parties or their
representatives to exchange information or to participate in a
prehearing conference for the purpose of considering matters
which will tend to simplify the issues or expedite the proceedings.

(2) The commission or the hearing officer may issue a
prehearing order which includes the agreements reached by the
parties. The order shall be served on all parties and shall be a part
of the record.

Section 26. General Provisions Concerning _Discovery;

(c) That the discovery may be had only by a method of
discovery other than that selected by the party seeking
discovery;[:]

(d) That certain matters not be inquired into, or that the scope
of the discovery be limited to certain matters;[;]

(e) That discovery be conducted with no one present except
persons designated by the commission or hearing officer;[4]

() That a deposition[dispesition]_after being sealed be
opened only by order of the commission or hearing officer;[-]

(@) That a trade secret or other confidential research,
development, or commercial information not be disclosed or be
disclosed only in a designated way; or|[:]

(h) That the parties simultaneously file specified documents or
information enclosed in sealed envelopes to be opened as directed
by the commission or hearing officer.

(5) A party may apply for an order compelling discovery if
another party refuses or obstructs discovery. An evasive or
incomplete answer shall[is-te]_be treated as failure to answer. If a
hearing officer enters an order compelling discovery and there is
failure to comply with that order, the hearing officer or commission
may enter appropriate orders that are just, including the following
sanctions:

(@) An order that designated facts shall be taken to be
established for purposes of the case in accordance with the claim
of the party obtaining that order;][-]

(b) An order refusing to permit the disobedient party to support
or oppose designated claims or defenses, or prohibiting it from
introducing matters in evidence;[-]

(c) An order striking out pleadings or any of its parts[thereef],
or staying further proceedings until the order is obeyed; or[and;]

(d) An order dismissing the proceeding or any of its parts[part
thereof], or rendering an order by default against the disobedient
party.

Methods; Service of Discovery Papers; Scope of Discovery;
Protective Orders; Sanctions; Supplementation of Responses. (1)

(6) A party who has responded to a request for discovery with
a response that was complete when made shall not have[is

In_conformity with this section[these—rules], any party may,

uhder-no-duty] to supplement the response to include information

without leave of the commission or hearing officer, obtain discovery

[thereafter] acquired later, except as established by this
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subsection. [feHews:]

(a) A party shall[is—undera-dutyte] seasonably supplement
the response with respect to any guestions directly addressed to:

1. The identity and locations of persons having knowledge of

merits.

(2) Interrogatories.

(a) At any time after the filing of responsive pleadings, a party
may serve interrogatories upon any other party. The number of

discoverable matters; and
2. The identity of each person expected to be called as an

interrogatories _shall not exceed twenty-five (25) questions,
including subparts, without an order of the commission or hearing

expert witness at the hearing, the subject matter on which the

officer. The party seeking to serve more than twenty-five (25)

person is expected to testify, and the substance of the person’s

questions, including subparts, shall have the burden of persuasion

testimony.
(b) A party shall[is—under—a-duty-te] seasonably amend a

to establish that the complexity of the case or the number of
citation items necessitates a greater number of interrogatories. The

prior response if the party obtains information upon the basis of

following shall not be included in the maximum allowed:

which:
1. The party knows that the response was incorrect when

1. Interrogatories reguesting the name and address of the
person answering;

made; or
2. The party knows that the response though correct when
made is no longer true and under the circumstances,[are-such

2. The names and addresses of the witnesses; and
3. Whether the person answering is willing to supplement his
or her answers if information subsequently becomes available.

that] a failure to amend the response is in substance a knowing
concealment.
(c) A duty to supplement responses may be imposed by order

(b) Each interrogatory shall be answered separately and fully in
writing under oath or _affirmation, unless it is objected to. If
objected to,[in-which—event] the reasons for objection shall be

of the commission or hearing officer, agreement of the parties, or

stated instead[inliey] of an answer. The answers shall[are-te] be

at_any time prior to the hearing through a new request for

signed by the person making them and the objections by the party

supplementation of prior responses.[Reguests—for-Admissions—(1)

At-any time after the filing of responsive pleadings, a party may

or the party’s counsel. The party upon whom the interrogatories
have been served shall serve a copy of answers or objections
upon all parties within thirty (30) days after service of the
interrogatories. The hearing officer may allow a shorter or longer
time.

(c) An interrogatory shall[is]_not necessarily be objectionable
merely because an answer to the interrogatory involves an opinion
or contention that relates to fact or the application of law to fact.

(3) Production of documents and things.

(a) At any time after the filing of responsive pleadings, a party
may serve on any other party a request to:

1. Produce or permit the party making the request, or a person
acting on his or her behalf, to inspect and copy any designated
documents, or to inspect and copy, test, or sample any tangible

Section 27. Requests for Admissions, Interrogatories, things which are in the possession, custody, or control of the party
Production of Documents and Things. (1) Requests for upon whom the request is served; or[:]
Admissions. 2. Permit entry upon the designated land or other property in

(a) At any time after the filing of responsive pleadings, a party

the possession or control of the party upon whom the request is

may request of any other party written requests for admissions, for

served for the purpose of inspection and measuring, surveying,

the purposes of the pending action only, of the genuineness and

photographing, testing, or sampling the property or any designated

authenticity of any document described in or attached to the

object or operations on the property[thereen].

requests, or of the truth of any specified matter of facts to be made
under oath. Each matter of which an admission is requested shall

(b) The request shall state[setforth]_items to be inspected
either by individual item or category, and describe each item and

be stated separately[set—forth]. The number of requested

category with reasonable particularity. The reqguest shall specify a

admissions shall not exceed twenty-five (25), including subparts,

reasonable time, place, and manner of making the inspection and

without an order of the commission or _hearing officer. The party

performing related acts. The party upon whom the request is made

seeking more than twenty-five (25) requested admissions,

shall serve a written response within thirty (30) days after the

including subparts, shall have the burden of persuasion to

service of the request. The hearing officer may allow a shorter or

establish that the complexity of the case or the nhumber of citation

longer time. The response shall state, with respect to each item or

items necessitates a greater number of requested admissions.
(b) Each admission requested shall be stated separately. The

category, that inspection and related activities will be permitted as

requested, unless the request is objected to. If objected to,[in

matter shall be admitted unless, within thirty (30) days after service

which-event] the reasons for objection shall be stated.[Biscovery

of the request or within a shorter or longer time as the commission
or the hearing officer may prescribe, the party to whom the request
is directed serves upon the party requesting the admission a
written response specifically:

1. Admitting or denying the matter involved in whole or in part;

2.[-or] Asserting that it cannot be truthfully admitted or denied
and stating[setting-forth] in detail the reasons why this is so;[;]_or

3. Stating an objection, explaining[statirg]_in detail the
reason for the objection[reasens-therefor]. The response shall
be made under oath or affirmation and signed by the party or the

Depeositions-and-Interrogatories—(1)-Except-by-special-orderof-the

Section 28. Discovery Depositions. (1) Except by special order

of the commission or the hearing officer, discovery depositions of

party’s representative.
(c) Any matter admitted under this subsection shall
be[section-is]_conclusively established unless the commission or

parties, intervenors, or witnesses shall not be allowed.
(2) A party wishing to take a discovery deposition shall[must]
file a written application with the commission or hearing officer and

hearing officer on motion permits withdrawal or amendment of the

shall serve the application on all other parties and intervenors not

admission. The commission or hearing officer _may permit

less than fourteen (14) days prior to the time when it is desired to

withdrawal _or amendment if doing so will subserve the

take the discovery deposition. The application shall state the

presentation of the merits of the case[will-be subserved-thereby]
and the party who obtained the admission fails to satisfy the
commission or_hearing officer that withdrawal or amendment will
prejudice that party in presenting his or her case or defense on the

reasons why the deposition should be taken and shall contain:

(a) The name and address of the deponent;

(b) The scope of guestioning expected to be asked of the
deponent;
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(c) The time and place proposed for the taking of the
deposition; and

(d) The name and address of the officer before whom it is
desired that the deposition be taken.

(3) If the commission or the hearing officer grants an
application for the conduct of discovery depositions, the order shall
state[set—forth] appropriate scope and time limits for the
discovery.

(4)(a) Except as provided in_paragraph (b) of this
subsection, the procedure for taking the deposition shall be
governed by Section 40(3)[Subsection{3)] of this administrative
regulation.

(b)[:—exeept] A discovery deposition transcript shall not be
delivered to the executive director as required by Section 40(3) of
this administrative regulation.

(c)[set-forth-therein:] The officer before whom the deposition
is_taken shall[must] meet the requirements of Section 40(2)[;
Subsection{2)] of this administrative regulation.[Faiure-to-Comply

With-al order-o tie-cemmission-of-the-hearing-offloerto-permit
dsee..e_y’t at—comphes—with Sectio 2;.9 this ad strative
appropriate orders.]

Section 29. Issuance of Subpoenas;[:][;] Petitions to Revoke or
Modify Subpoenas;[:][;] Right to Inspect or Copy Data. (1) A
member of the commission shall, on the application of a party
directed to the commission, forthwith issue subpoenas requiring
the attendance and testimony of withesses and the production of
any evidence, including relevant books, records, correspondence
or documents in the witness’s possession or under the witness’s
control. Applications for subpoenas, if filed subsequent to the
assignment of the case to a hearing officer, may be filed with the
hearing officer. A hearing officer shall grant the application on
behalf of any member of the commission. Applications for
subpoenas may be made ex parte. The subpoena shall show on its
face the name and address of the party at whose request the
subpoena was issued.

(2) A person served with a subpoena, whether ad
testificandum or duces tecum, shall within five (5) days after the
date of service of the subpoena upon him move in writing to revoke
or modify the subpoena if he does not intend to comply. Motions to
revoke or modify shall be served on the party at whose request the
subpoena was issued. The hearing officer or the commission, as
the case may be, shall revoke or modify the subpoena if, in its
opinion the evidence whose production is required does not relate
to any matter under investigation or in question in the proceedings
or the subpoena does not describe with sufficient particularity the
evidence whose production is required, or if for any other reason
sufficient in law the subpoena is otherwise invalid. The hearing
officer or the commission, as the case may be, shall make a simple
statement of procedural or other grounds for the ruling on the
motion to revoke or modify. The motion to revoke or modify, any
answer filed in response, and the ruling on the motion shall
become a part of the record.

(3) Persons compelled to submit data or evidence at a public
proceeding may retain or, on payments of lawfully prescribed
costs, procure copies of transcripts of the data or evidence
submitted by them.

(4) Upon the failure of any person to comply with a subpoena
issued upon the request of a party, the party seeking to enforce the
challenged subpoena shall initiate proceedings in the Franklin
Circuit Court or[te][er] appropriate circuit court to enforce the
subpoena if, in its judgment enforcement would be consistent with
law and with policies of the Act.

Section 30. Notice of Hearing. (1) Notice of the time, place,
and nature of a hearing shall be given to the parties and
intervenors at least ten (10) days in advance of the hearing, except
as otherwise provided in Section 52 of this administrative
regulation.

(2) Copy of notice of hearing shall be served by the employer
on affected employees or the affected employees’ representative
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as provided in Section 9(9) and (10) of this administrative
regulation, if no information has been received by the employer as
to the employee intervention in the case before the commission.
Notice of hearing shall be given by the commission to any party or
intervenor.

(3) The hearing officer shall secure or cause to be secured a
location for the hearing and secure a reporter for the taking of proof
at any hearing.

Section 31. Postponement of Hearing. (1) Postponement of a
hearing ordinarily shall not be allowed.

(2) Except in the case of an extreme emergency or in unusual
circumstances, a request shall not be considered unless received
in writing at least three (3) days in advance of the time set for the
hearing.

(3) Postponement of hearing not in excess of thirty (30) days
may be granted in the discretion of the hearing officer. One (1)
additional postponement not in excess of thirty (30) days may be
granted by the hearing officer in extreme emergency or under
unusual circumstances. An additional postponement shall not be
granted without commission approval.

Section 32. Failure to Appear. (1) Subject to the provisions of
subsection (3) of this section, the failure of a party to appear at a
hearing shall be a waiver of all rights except the rights to be served
with a copy of the decision of the hearing officer and to request
commission review pursuant to Section 48 of this administrative
regulation.

(2) Requests for reinstatement shall be made, in the absence
of extraordinary circumstances, within five (5) days after the
scheduled hearing date.

(3) The commission or the hearing officer upon a showing of
good cause may excuse the failure to appear. If excused, the
hearing shall be rescheduled.

Section 33. Payment of Witness Fees and Mileage;[:][;] Fees
of Persons Taking Depositions. Witness fees and mileage shall be
paid by the party at whose instance the witness appears, and the
person taking a deposition shall be paid by the party at whose
instance the deposition is taken.

Section 34. Reporter's Fees. Reporter’s fees shall be borne by
the commission, except as provided in Section 33 of this
administrative regulation.

Section 35. Transcript of Testimony. Hearings shall be
transcribed verbatim. A copy of the transcript of testimony taken at
the hearing, duly certified by the reporter, shall be filed with the
hearing officer before whom the matter was heard. The hearing
officer shall promptly serve notice upon each of the parties and
intervenors of the filing. Participants desiring copies of transcripts
may obtain them from the official reporter after paying the
transcript fees.

Section 36. Duties and Powers of Hearing Officers. The
hearing officer shall conduct a fair and impatrtial hearing to assure
that the facts are fully elicited and to adjudicate all issues and
avoid delay. The hearing officer shall have authority with respect to
cases assigned to him, between the time he is designated and the
time he issues his decision, subject to this administrative
regulation, to:

(1) Administer oaths and affirmations;

(2) Issue authorized subpoenas;

(3) Rule upon petitions to revoke subpoenas;

(4) Rule upon offers of proof and
evidence;[:][;]

(5) Take or cause depositions to be taken if the needs of
justice would be served;

(6) Regulate the course of the hearing and, if appropriate or
necessary, exclude persons or counsel from the hearing for
contemptuous conduct and strike all related testimony of witnesses
refusing to answer any proper questions;

(7) Hold conferences for the settlement or simplification of the

receive relevant
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issues;

(8) Dispose of procedural requests or similar matters including
motions[eptions][metions] referred to the hearing officer by the
commission and motions to amend pleadings; to dismiss
complaints or portions of them; and to order hearings reopened or,
upon motion, consolidated prior to issuance of his decision;

(9) Call and examine witnesses and to introduce into the
record documentary or other evidence;

(10) Request the parties at any time during the hearing to state
their respective positions concerning any issue in the case or
theory in support of their positions;

(11) Adjourn the hearing as the needs of justice and good
administration require; and

(12) Take any other action necessary and authorized by this
administrative regulation.

Section 37. Disqualification of Hearing Officer. (1) A hearing
officer may withdraw from a proceeding iffwhenever]
disqualification is warranted.

(2) A party may request the hearing officer at any time,
following his designation and before the filing of his decision, to
withdraw on grounds of personal bias or disqualification by filing
with him promptly upon the discovery of the alleged facts an
affidavit setting forth in detail the matters alleged to constitute
grounds for disqualification.

(3) If, in the opinion of the hearing officer the affidavit referred
to in subsection (2) of this section is filed with due diligence and is
sufficient on its face, the hearing officer shall forthwith disqualify
himself and withdraw from the proceeding.

(4) If the hearing officer does not disqualify himself and
withdraw from the proceedings, he shall so rule upon the record,
stating the grounds for his ruling, and shall proceed with the
hearing; or, if the hearing has closed, he shall proceed with the
issuance of his decision in accordance with Section 47 of this
administrative regulation.

Section 38. Examination of Witnesses. Witnesses shall be
examined orally under oath. Opposing parties shall have the right
to cross-examine any witness whose testimony is introduced by
an[an] adverse party.

Section 39. Affidavits. An affidavit may be admitted as
evidence in lieu of oral testimony if the matters contained in the
affidavit are otherwise admissible and the parties agree to its
admission.

Section 40. Deposition in Lieu of Oral Testimony; Application;
Procedures; Form; Rulings. (1)(a) An application to take the
deposition of a witness in lieu of oral testimony shall be in writing
and shall state the reasons a deposition should be taken. The
application shall contain:

1. The name and address of the witness;

2. The matters the witness is expected to testify about;

3. The time and place proposed for the taking of the
deposition; and

4. The name and address of the officer before whom it is
desired that the deposition be taken. The officer shall meet the
requirements of subsection (2) of this section.

(b) The application shall be filed with the commission or the
hearing officer, as the case may be, and shall be served on all
other parties and intervenors not less than seven (7) days (when
the deposition is to be taken elsewhere) prior to the time when it is
desired that the deposition be taken.

(c) If good cause has been shown, the commission or the
hearing officer shall make and serve on the parties and intervenors
an order which specifies the name of the witness whose deposition
is to be taken and the time, place, and designation of the officer
before whom the witness is to testify. The officer may or may not
be the officer specified in the application.

(2) The deposition may be taken before an officer authorized to
administer oaths by the laws of Kentucky or of the place where the
examination is held. If the examination is held in a foreign country,
it may be taken before a secretary of embassy or legation, consul
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general, consul, vice consul, or consular agent of the United
States.

(3) At the time and place specified in the order, the officer
designated to take the deposition shall permit the witness to be
examined and cross-examined under oath by all[the][all] parties
appearing, and the testimony of the witness shall be reduced to
typewriting by the officer or under his direction. All objections to
guestions or evidence shall be waived, unless made at the
examination. The officer shall not have power to rule upon any
objection, but he shall note them upon the deposition. The
testimony shall be subscribed by the witness in the presence of the
officer who shall attach his certificate stating that the witness was
duly sworn by him; that the deposition is a true record of the
testimony and exhibits given by the witness; and that the officer is
not of counsel or attorney to any of the parties nor interested in the
proceeding. If the deposition is not signed by the witness because
he is ill, dead, cannot be found, refuses to sign it, or will be
unavailable to sign the typed deposition and it is so stated by
agreement, the fact[aet][faet] shall be included in the certificate of
the officer and the deposition may be used as fully as though
signed. The officer shall immediately deliver an original of the
transcript, together with his certificate, in person or by certified mail
to the Executive Director, Kentucky Occupational Safety and
Health Review Commission, #4 Millcreek Park, Frankfort, Kentucky
40601.

(4) The hearing officer shall rule upon the admissibility of the
deposition or any part of it.

(5) Errors or irregularities in compliance with the provisions of
this section shall be waived unless a motion to suppress the
deposition or some part of it is made with reasonable promptness
after the defect is, or with due diligence might have been,
discovered.

(6) If the parties so stipulate in writing, depositions may be
taken before any person at any time or place, upon any notice and
in any manner, and when so taken may be used as other
depositions.

Section 41. Exhibits. (1) All exhibits offered in evidence shall
be numbered and marked with a designation identifying the party
or intervenor by whom the exhibit is offered.

(2) In the absence of objection by another party or intervenor,
exhibits shall be admitted into evidence as a part of the record,
unless excluded by the hearing officer pursuant to Section 42 of
this administrative regulation.

(3) Unless the hearing officer finds it impractical, a copy of
each exhibit shall be given to the other parties and intervenors.

(4) All exhibits offered but denied admission into evidence shall
be identified as in subsection (1) of this section and shall be placed
in a separate file designated for rejected exhibits.

Section 42. Rules of Evidence. Hearings before the
commission and its hearing officers insofar as practicable shall be
governed by the Kentucky Rules of Evidence.

Section 43. Burden of Proof. (1) In all proceedings commenced
by the filing of a notice of contest, the burden of proof shall rest
with the commissioner.

(2) In proceedings commenced by a request for extension or
modification of the abatement period, the burden of establishing
the necessity for the extension or modification shall rest with the
petitioner.

(3) In all proceedings commenced by appealing from an
adverse ruling on a variance application, the burden of proving the
inequity of the ruling of the
commissioner[cemmission][comwmissioner] of the Department of
Workplace  Standards shall rest on the petitioner-

complainant[eemplaint][complainant].

Section 44. Objections. (1) An objection with respect to the
conduct of the hearing, including an objection to the introduction of
evidence or a ruling of the hearing officer, may be stated orally or
in writing, accompanied by a short statement of the grounds for the
objection, and shall be included in the record. An objection shall
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not be waived by further participation in the hearing.

(2) If evidence is excluded from the record, the party offering
the evidence may make an offer of proof, which shall be included
in the record of the proceeding.

Section 45. Interlocutory Appeals; Special; as of Right. (1)
Rulings by the hearing officer shall not be appealed directly to the
commission except by its special permission.

(2) Request to the commission for special permission to appeal
from a ruling shall be filed in writing within five (5) days following
receipt of the ruling and shall state briefly the grounds relied on.

(3) Interlocutory appeal from a ruling of the hearing officer shall
be allowed as of right if the hearing officer certifies that:

(a) The ruling involves an important question of law concerning
which there is substantial ground for difference of opinion; and

(b) An immediate appeal from the ruling will materially expedite
the proceedings. An appeal shall also be allowed in the
circumstances set forth in Section 12 of this administrative regulation.

(4) Neither the filing of a petition for interlocutory appeal nor
the granting thereof as provided in subsections (2) and (3) of this
section shall stay the proceedings before the hearing officer unless
a stay is specifically ordered by the commission.

Section 46. Filing of Briefs and Proposed Findings with the
Hearing Officer; Oral Argument at the Hearing. (1) Any party shall
be entitled, upon request, to a reasonable period at the close of the
hearing for oral argument, which shall be included in the
stenographic report of the hearing. Any party shall be entitled,
upon request made before the close of the hearing, to file a brief,
proposed findings of fact and conclusions of law, or both, with the
hearing officer. The hearing officer may fix a reasonable period of
time for the filing, but the initial period shall not exceed thirty (30)
days from the receipt by the party of the transcript of the hearing or
the date the hearing officer designates by order of his receipt. The
complainant shall have fifteen (15) days to file, the respondent ten
(10) days and the complainant five (5) days for reply, unless a
shorter period is agreed on by all parties. Intervenors shall have
until the 25" day of the thirty (30) day period in which to file briefs.

(2) A brief shall be filed within the time fixed and the hearing
officer or the commission may refuse to consider any brief filed
after the deadline. Application for extension of time to file briefs
shall be made to the hearing officer or commission before whom
the hearing was held.

(3) Briefs shall be accompanied with notice showing service
upon all other parties; in addition to the original filed, three (3)
copies of each document shall be furnished to the commission.

Section 47. Decisions of Hearing Officers. (1) The decision of
the hearing officer shall include findings of fact, conclusions of law,
and a recommended order disposing of all issues before the
hearing officer.

(2) The hearing officer shall sign the decision and forward to
the executive director. The executive director shall then date and
issue the decision, sending a copy to all parties of record and to
each commission member. Upon issuance of the recommended
order, jurisdiction shall rest solely in the commission, and all
motions, petitions, and other pleadings filed subsequent to its
issuance shall be addressed to the commission.

(3) The recommended order of the hearing officer may be
called for further review by any commission member or by the
commission as a whole at any time within a forty (40) day period. If
the recommended order is not ordered for further review, it shall
become the final order of the commission forty (40) days after date
of issuance. If a recommended order is called for review by a
commission member[eemmissioner] or the commission on its own
order, parties shall be advised in order that briefs may be
submitted if desired. The commission shall set the briefing time.

Section 48. Discretionary Review; Petition. (1) A party
aggrieved by the decision of a hearing officer may submit a petition
for discretionary review.

(2) The petition shall be received by the commission at its
offices in Frankfort, Kentucky on or before the 25th day following
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receipt by the commission of the hearing officer’s decision.

(3) A petition shall contain a concise statement of each portion
of the decision and order to which exception is taken and may be
accompanied by a brief of points and authorities relied upon. The
original and three (3) copies shall be filed with the commission.

(4) Statements in opposition to petitions for discretionary
review may be filed at any time during the review period, if
received by the commission on or before the 35th day from date of
[the] issuance of the recommended order. The statement shall
contain a concise statement on each portion of the petition for
discretionary review to which it is addressed.

(5) The commission while reviewing a case may request briefs
on any point, and shall set the time for filing.

(6) The original and three (3) copies of all briefs or statements
provided for under this section and Section 47 of this administrative
regulation shall be furnished for use of the commission.

(7) Failure to act on any petition for discretionary review in the
review period shall be a denial of the petition.

Section 49. Stay of Final Order. (1) A party aggrieved by a final
order of the commission may, while the matter is within the
jurisdiction of the commission, file a motion for a stay.

(2) The motion shall state the reasons a stay is sought and the
length of the stay requested.

(3) The commission may order a stay for the period requested
or for a longer or shorter period as it finds appropriate.

Section 50. Oral Argument Before the Commission. (1) Oral
argument before the commission ordinarily shall not be allowed.

(2) If the commission desires to hear oral argument with
respect to any matter, it shall advise all parties to the proceeding of
the date, hour, place, time allotted, and scope of [the] argument at
least ten (10) days prior to the date set.

Section 51. Settlement or Dismissals. (1) Settlement is
encouraged at any stage of the proceedings if a settlement is
consistent with the provisions and objectives of the Act.

(2) Settlement agreements submitted by the parties shall be
accompanied by an appropriate proposed order. The settlement
agreement shall detail the basis for settlement, either by order or a
stipulated agreement properly signed by all parties.

(3) If parties to settlement agree upon a proposal, it shall be
served upon represented and unrepresented affected employees
in the manner set forth in Section 9 of this administrative
regulation. Proof of service shall accompany the proposed
settlement when submitted to the commission or the hearing officer
showing the notice to employees or authorized employee
representative ten (10) days before submission to the hearing
officer or the commission.

(4) In an action on a citation on motion of either party for
dismissal, the motion shall state the reason for dismissal and show
posting for ten (10) days as required for settlement agreements by
subsection (3) of this section. If dismissal is moved by the
respondent, respondent shall also show abatement of cited
violation and payment of any penalty, if applicable.

Section 52. Expedited Proceeding. (1) Upon application of a
party or intervenor, or upon a commissioner's own motion, a
commission member may order an expedited proceeding.

(2) If an expedited proceeding is ordered, the executive
director shall notify all parties and intervenors.

(3) The hearing officer assigned in an expedited proceeding
shall make necessary rulings, with respect to time for filing of
pleadings and with respect to all other matters, without reference to
times required by this administrative regulation, shall order daily
transcripts of the hearing, and shall do all other things necessary to
complete the proceeding in the minimum time consistent with
fairness.

Section 53. Standards of Conduct. Persons appearing in a
proceeding shall conform to the standards of ethical conduct
required in the courts of the Commonwealth of Kentucky.



VOLUME 45, NUMBER 5 - NOVEMBER 1, 2018

Section 54. Ex Parte Communication. (1) There shall not be ex
parte communication, with respect to the merits of any case not
concluded, between the commission, including a member, officer,
employee, or agent of the commission who is employed in the
decisional process, and a party or intervenor.

(2) If an ex parte communication occurs, the commission or the
hearing officer may make orders or take action as fairness
requires. Upon notice and hearing, the commission may take
disciplinary action as is appropriate in the circumstances against
any person who knowingly and willfully makes or solicits the
making of a prohibited ex parte communication.

Section 55. Restrictions as to Participation by Investigative or
Prosecuting Officers. In a proceeding noticed[netice][roticed]
pursuant to this administrative regulation, the commissioner shall
not participate or advise with respect to the report of the hearing
officer or the commission decision.

Section 56. Inspection and Reproduction of Documents. (1)
Subject to the provisions of law restricting public disclosure of
information, a person may, at the offices of the commission,
inspect and copy any document filed in a proceeding.

(2) Costs shall be borne by the requesting person.

Section 57. Restrictions with Respect to Former Employees.
(1) A former employee of the commission or the commissioner
(including a member of the commission or the executive director)
shall not appear before the commission as an attorney for a party
in a proceeding or other matter, formal or informal, in which the
former employee participated personally and substantially during
the period of employment.

(2) A former employee of the commission or the commissioner
(including a member of the commission or the executive director)
shall not appear before the commission as an attorney for a party
in a proceeding or other matter, formal or informal, for which the
former employee was personally responsible during the period of
employment, unless one (1) year has elapsed since the termination
of the employment.

Section 58. Amendments to Rules. The commission may at
any time upon its own motion or initiative, or upon written
suggestion of an interested person stating reasonable grounds in
support, amend or revoke any of the rules contained in this
administrative regulation, in compliance with KRS Chapter 13A.

Section 59. Special Circumstances, Waiver of Rules. In special
circumstances not contemplated by this administrative regulation,
or for good cause shown, the commission may, upon application
by a party or intervenor, or on its own motion, after three (3) days
notice to all parties and intervenors, waive any rule or issue orders
as justice or the administration of the Act Requires.

Section 60. Penalties. All
commission are civil.

penalties assessed by the

JEREMY J. SYLVESTER, Executive Director

APPROVED BY AGENCY: July 20, 2018

FILED WITH LRC: July 20, 2018 at noon

CONTACT PERSON: Jeremy Sylvester, Executive Director,
Kentucky Occupational Safety and Health Review Commission, #4
Mill Creek Park, Frankfort, Kentucky 40601, phone (502)573-6892;
fax (502) 573-4619, email Jeremy.Sylvester@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
(As Amended at ARRS, October 9, 2018)

806 KAR 17:570. Minimum standards
supplement insurance policies and certificates.

for Medicare

RELATES TO: KRS 304.2-310, 304.2-320, 304.3-240, 304.12-
020, 304.14-120, 304.14-500-304.14-550, 304.17-311, 304.17A-
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005, 304.18-034, 304.32-275, 304.33-030, 304.38-205, 42. C.F.R.
409.87, 45 C.F.R. Part 46, [42-C-F-R—409.8%4] 74 F.R. 18808
(2009), 29 U.S.C. 1002, 42 U.S.C. 426, 42 U.S.C. 1320c-3, 1320d,
1320d-2[and-d-2], 42 U.S.C. 1395-1395ggg, 42 U.S.C. 1396, Pub.
L. 108-173

STATUTORY AUTHORITY: KRS 304.2-110(1), 304.14-510,
304.32-250, 304.38-150[;-E©6-2009-535]

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110(1) authorizes the commissioner of the Department of
Insurance[Executive—Director—of—Insurance] to promulgate
administrative regulations necessary for or as an aid to the
effectuation of any provision of the Kentucky Insurance Code, as
defined in KRS 304.1-010. KRS 304.14-510 authorizes the
commissioner of the Department of Insurance[Exeeutive-Director-of
tnsuranece] to promulgate administrative regulations establishing
minimum standards for Medicare supplement insurance policies.
KRS 304.32-250 authorizes the commissioner of the Department
of Insurance[Executive—Director—of tnsurance] to promulgate
administrative regulations [which—he—deems] necessary for the
proper administration of KRS 304.32. KRS 304.38-150 authorizes
the commissioner of the Department of Insurance[Executive
Director—of—Insurance] to  promulgate  administrative
regulations[which—he—deems] necessary for the proper
administration of KRS Chapter 304.38.[EO—2009-535.—effective
June-12,-2009;-established-the-Department-of-tnsurance-and-the
Commissioner-of-tnsurance-as-the-head-of the-department.] This
administrative regulation establishes minimum standards for
Medicare supplement insurance policies and certificates.

Section 1. Definitions. (1) "Applicant"
304.14-500(1).

(2) "Bankruptcy" means a petition for declaration of bankruptcy
filed by or filed against a Medicare Advantage organization that is
not an insurer and has ceased doing business in the state.

(3) "Certificate" is defined by KRS 304.14-500(2).

(4) "Certificate form" means the form on which the certificate is
delivered or issued for delivery by the insurer.

(5) "Commissioner" means Commissioner of the Department of
Insurance.

(6) "Compensation" means monetary or non-monetary
remuneration of any kind relating to the sale or renewal of the
policy or certificate including bonuses, gifts, prizes, awards, and
finder’s fees.

(7) "Complaint" means any dissatisfaction expressed by an
individual concerning a Medicare Select insurer or its network
providers.

(8) "Continuous period of creditable coverage" means the
period during which an individual was covered by creditable
coverage, if during the period of the coverage the individual had no
breaks in coverage greater than sixty-three (63) days.

(9) "Creditable coverage" is defined by KRS 304.17A-005(8).

(10) "Employee welfare benefit plan" means a plan, fund, or
program of employee benefits as defined in 29 U.S.C. Section
1002 of the Employee Retirement Income Security Act.

(11) "Family member" means, with respect to an individual, any
other individual who is a first-degree, second-degree, third-degree,
or fourth-degree relative of the individual.

(12) "Genetic information" means except for information
relating to the sex or age:

(a) With respect to any individual:

1. Information about the individual’s genetic tests, the genetic
tests of family members of the individual, and the manifestation of
a disease or disorder in family members of the individual; or

2. Any request for, or receipt of, genetic services, or
participation in clinical research which includes genetic services, by
the individual or any family member of the individual.

(b) Any reference to genetic information concerning an
individual or family member of an individual who is a pregnant
woman, including:

1. Genetic information of any fetus carried by a pregnant
woman; or

2. With respect to an individual or family member utilizing
reproductive technology, genetic information of any embryo legally

is defined by KRS
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held by an individual or family member.

(13) "Genetic services" means a genetic test, genetic
counseling (including obtaining, interpreting, or assessing genetic
information), or genetic education.

(14) "Genetic test":

(a) Means an analysis of human DNA, RNA, chromosomes,
proteins, or metabolites, that detect genotypes, mutations, or
chromosomal changes;

(b) Except for an analysis of proteins or metabolites that does
not detect genotypes, mutations, or chromosomal changes; or an
analysis of proteins or metabolites that is directly related to a
manifested disease, disorder, or pathological condition that may
reasonably be detected by a health care professional with
appropriate training and expertise in the field of medicine involved.

(15) "Grievance" means dissatisfaction expressed in writing by
an individual insured under a Medicare Select policy or certificate
with the administration, claims practices, or provision of services
concerning a Medicare Select insurer or its network providers.

(16) "Health care expenses" means[shalbedefined—as]
expenses of health maintenance organizations associated with the
delivery of health care services, which expenses are analogous to
incurred losses of insurers.

(17) "Insolvency" is defined by KRS 304.33-030(18).

(18) "Insurer" means[ireludes] insurance companies,
fraternal benefit societies, health care service plans, health
maintenance organizations, and any other entity delivering or
issuing for delivery in this state Medicare supplement policies or
certificates.

(19) "Insurer of a Medicare supplement policy or certificate”
means an insurer or third-party administrator, or other person
acting for or on behalf of the insurer.

(20) "Medicare" is defined by KRS 304.14-500(4).

(21) "Medicare Advantage plan" means a plan of coverage for
health benefits under Medicare Part C as defined in 42 U.S.C.
1395w-28(b)(1), including:

(@) A coordinated care plan, which provides health care
services, including the following:

1. A health maintenance organization plan, with or without a
point-of-service option;

2. A plan offered by provider-sponsored organization; and

3. A preferred provider organization plan;

(b) A medical savings account plan coupled with a contribution
into a Medicare Advantage plan medical savings account; and

(c) A Medicare Advantage private fee-for-service plan.

(22) "Medicare Select insurer" means an insurer offering, or
seeking to offer, a Medicare Select policy or certificate.

(23) "Medicare Select policy" or "Medicare Select certificate"
means, respectively, a Medicare supplement policy or certificate
that contains restricted network provisions.

(24) "Medicare supplement policy" is defined by KRS 304.14-
500(3).

(25) "Network provider" means a provider of health care, or a
group of providers of health care, that[whieh] has entered into a
written agreement with the insurer to provide benefits insured
under a Medicare Select policy.

(26) "Policy form" means the form on which the policy is
dellvered or_issued for dellverv by the msurer[ﬂQFe-StandaFd&ed

(27) "Pre-Standardized Medicare supplement benefit plan,”

"Pre-Standardized benefit plan," or "Pre-Standardized plan" means
a group or individual policy of Medicare supplement insurance
issued prior to January 1, 1992["Pelicyferm"—means-theform-on

(28) "Restricted network provision" means any provision
that[whieh] conditions the payment of benefits, in whole or in part,
on the use of network providers.

(29) "Secretary" means the Secretary of the U.S. Department
of Health and Human Services.

(30) "Service area" means the geographic area approved by
the commissioner within which an insurer is authorized to offer a
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Medicare Select policy.

(31) "Structure, language, designation, and format" means
style, arrangement, and overall content of a benefit.

(32) "Underwriting purposes" means:

(@) Rules for, or determination of, eligibility, including
enrollment and continued eligibility, for benefits under the policy;

(b) The computation of premium or contribution amounts under
the policy;

(c) The application of any pre-existing condition exclusion
under the policy; and

(d) Other activities related to the creation, renewal,
replacement of a contract of health insurance or health benefits.

(33) "1990 Standardized Medicare supplement benefit plan,”
"1990 Standardized benefit plan," or "1990 plan" means a group or
individual policy of Medicare supplement insurance issued on or
after January 1, 1992, with an effective date for coverage prior to
June 1, 2010 including Medicare supplement insurance policies
and certificates renewed on or after that date that[whieh] are not
replaced by the insurer at the request of the insured.

(34) "2010 Standardized Medicare supplement benefit plan,”
"2010 Standardized benefit plan," or "2010 plan" means a group or
individual policy of Medicare supplement insurance issued with an
effective date for coverage on or after June 1, 2010.

or

Section 2. Purpose. The purpose of this administrative
regulation shall be to:

(1) Provide for the reasonable standardization of coverage and
simplification of terms and benefits of Medicare supplement
policies;

(2) Facilitate public understanding and comparison of the
policies;

(3) Eliminate provisions contained in the policies that[which]
may be misleading or confusing in connection with the purchase of
the policies or with the settlement of claims; and

(4) Provide for full disclosures in the sale of accident and
sickness insurance coverage to persons eligible for Medicare.

Section 3. Applicability and Scope. (1) Except as provided in
Sections 6, 15, 16, 19, and 24[6,—14.—15,18,—and23], the
requirements of this administrative regulation shall apply to:

(a) All Medicare supplement policies delivered or issued for
delivery in Kentucky on or after January 4, 2010[the—effective
date of this administrative regulation]; and

(b) All certificates issued under group Medicare supplement
policies, which certificates have been delivered or issued for
delivery in Kentucky.

(2) This administrative regulation shall not apply to a policy or
contract:

(a) Of one (1) or more employers or labor organizations, or of
the trustees of a fund established by one (1) or more employers or
labor organizations, or combination thereof;

(b) For employees or former employees, or a combination
thereof; or

(c) For members or former members, or a combination thereof,
of the labor organizations.

Section 4. Policy Definitions and Terms. A policy or certificate
shall not be advertised, solicited, or issued for delivery in this state
as a Medicare supplement policy or certificate unless the policy or
certificate contains definitions or terms that conform to this section.
(1) "Accident", "accidental injury", or "accidental means" shall be
defined to employ "result" language and shall not include words
that establish an accidental means test or use words including
"external, violent, visible wounds" or similar words of description or
characterization.

(@) The definition shall not be more restrictive than the
following: "Injury or injuries for which benefits are provided means
accidental bodily injury sustained by the insured person which is
the direct result of an accident, independent of disease or bodily
infirmity or any other cause, and occurs while insurance coverage
is in force."

(b) The definition may provide that injuries shall not include
injuries for which benefits are provided or available under any
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workers’ compensation, employer’s liability or similar law, or motor
vehicle no-fault plan, unless the definition is prohibited by law.

(2) "Activities of daily living" shall include bathing, dressing,
personal hygiene, transferring, eating, ambulating, assistance with
drugs that are normally self-administered, and changing bandages
or other dressings.

(3) "At-home recovery visit" shall mean the period of a visit
required to provide at home recovery care, without limit on the
duration of the visit, except each consecutive four (4) hours in a
twenty-four (24) hour[twenty-four-heur] period of services provided
by a care provider shall be one (1) visit.

(4) "Benefit period" or "Medicare benefit period" shall not be
defined more restrictively than as defined in the Medicare program.

(5) "Care provider" shall mean a duly qualified or licensed
home health aide or homemaker, personal care aide, or nurse
provided through a licensed home health care agency or referred
by a licensed referral agency or licensed nurses registry.

(6) "Convalescent nursing home", "extended care facility", or
"skilled nursing facility" shall not be defined more restrictively than
as defined in the Medicare program.

(7) "Emergency care" shall mean care needed immediately
because of an injury or an illness of sudden and unexpected onset.

(8) "Home" shall mean any place used by the insured as a
place of residence, if the place would qualify as a residence for
home health care services covered by Medicare. A hospital or
skilled nursing facility shall not be considered the insured’s place of
residence.

(9) "Hospital" may be defined in relation to its status, facilities,
and available services or to reflect its accreditation by the Joint
Commission on Accreditation of Hospitals, but shall not be defined
more restrictively than as defined in the Medicare program.

(10) "Medicare" shall be defined in the policy and certificate.
Medicare may be substantially defined as "The Health Insurance
for the Aged Act, Title XVIII of the Social Security Amendments of
1965 as Then Constituted or Later Amended”, or "Title |, Part | of
Public Law 89-97, as Enacted by the Eighty-Ninth Congress of the
United States of America and popularly known as the Health
Insurance for the Aged Act, as then constituted and any later
amendments or substitutes thereof", or words of similar import.

(11) "Medicare eligible expenses" shall mean expenses of the
kinds covered by Medicare Parts A and B, to the extent recognized
as reasonable and medically necessary by Medicare.

(12) "Physician" shall not be defined more restrictively than as
defined in the Medicare program.

(13) "Preexisting condition" shall not be defined more
restrictively than a condition for which medical advice was given or
treatment was recommended by or received from a physician
within six (6) months before the effective date of coverage.

(14) "Sickness" shall not be defined to be more restrictive than
the following: "Sickness means illness or disease of an insured
person which first manifests itself after the effective date of
insurance and while the insurance is in force." The definition may
be further modified to exclude sicknesses or diseases for which
benefits are provided under any workers’ compensation,
occupational disease, employer’s liability, or similar law.

Section 5. Policy Provisions. (1) Except for permitted
preexisting condition clauses as described in Sections 6(2)(a),
7(1)(a), and 8(1) [8()=a)] of this administrative regulation, a policy
or certificate shall not be advertised, solicited, or issued for delivery
in this state as a Medicare supplement policy if the policy or
certificate contains limitations or exclusions on coverage that are
more restrictive than those of Medicare.

(2) A Medicare supplement policy or certificate shall not:

(a) Contain a probationary or elimination period; or

(b) Use waivers to exclude, limit, or reduce coverage or
benefits for specifically named or described preexisting diseases or
physical conditions.

(3) A Medicare supplement policy or certificate in force in the
state shall not contain benefits that duplicate benefits provided by
Medicare.

(4)(a) Subject to Sections 6(2)(d), (e), and (g), and 7(1)(d) and
(e) of this administrative regulation, a Medicare supplement policy
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with benefits for outpatient prescription drugs in existence prior to
January 1, 2006, shall be renewed for current policyholders who do
not enroll in Part D at the option of the policyholder.

(b) A Medicare supplement policy with benefits for outpatient
prescription drugs shall not be issued after December 31, 2005.

(c) After December 31, 2005, a Medicare supplement policy
with benefits for outpatient prescription drugs shall[may] not be
renewed after the policyholder enrolls in Medicare Part D unless:

1. The policy is modified to eliminate outpatient prescription
coverage for expenses of outpatient prescription drugs incurred
after the effective date of the individual's coverage under a Part D
plan; and

2. Premiums are adjusted to reflect the elimination of
outpatient prescription drug coverage at Medicare Part D
enrollment, accounting for any claims paid, if applicable.

Section 6. Minimum Benefit Standards for Pre-Standardized
Medicare Supplement Benefit Plan Policies or Certificates Issued
for Delivery Prior to January 1, 1992. (1) A policy or certificate shall
not be advertised, solicited, or issued for delivery in Kentucky as a
Medicare supplement policy or certificate unless it meets or
exceeds the following minimum standards, which shall not
preclude the inclusion of other provisions or benefits that[which]
are not inconsistent with these standards.

(2) General standards. The following standards shall apply to
Medicare supplement policies and certificates and are in addition
to all other requirements of this administrative regulation.

(@) A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six (6)
months from the effective date of coverage because it involved a
preexisting condition and the policy or certificate shall not define a
preexisting condition more restrictively than Section 4(13) of this
administrative regulation.

(b) A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
basis than losses resulting from accidents.

(c) A Medicare supplement policy or certificate shall provide
that benefits designed to cover cost sharing amounts under
Medicare will be changed automatically to coincide with any
changes in the applicable Medicare deductible, copayment, or
coinsurance amounts. Premiums may be modified to correspond
with the changes.

(d) A ‘"noncancellable,” ‘"guaranteed renewable,” or
"noncancellable and guaranteed renewable" Medicare supplement
policy shall not:

1. Provide for termination of coverage of a spouse solely
because of the occurrence of an event specified for termination of
coverage of the insured, other than the nonpayment of premium; or

2. Be cancelled or nonrenewed by the insurer solely on the
grounds of deterioration of health.

(e)1. An insurer shall not cancel or nonrenew a Medicare
supplement policy or certificate for any reason other than
nonpayment of premium or material misrepresentation.

2. If a group Medicare supplement insurance policy is
terminated by the group policyholder and not replaced as provided
in paragraph (e)4 of this subsection, the insurer shall offer
certificate holders an individual Medicare supplement policy with at
least the following choices:

a. An individual Medicare supplement policy currently offered
by the insurer having comparable benefits to those contained in the
terminated group Medicare supplement policy; and

b. An individual Medicare supplement policy that[which]
provides the benefits as are required to meet the minimum
standards as defined in Section 8(2) of this administrative
regulation.

3. If membership in a group is terminated, the insurer shall:

a. Offer the certificate holder the conversion opportunities
described in subparagraph 2 of this paragraph; or

b. At the option of the group policyholder, offer the certificate
holder continuation of coverage under the group policy.

4. If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the same
policyholder, the insurer of the replacement policy shall offer
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coverage to all persons covered under the old group policy on its
date of termination, and coverage under the new group policy shall
not result in any exclusion for preexisting conditions that would
have been covered under the group policy being replaced.

() Termination of a Medicare supplement policy or certificate
shall be without prejudice to any continuous loss which
commenced while the policy was in force, but the extension of
benefits beyond the period during which the policy was in force
may be predicated upon the continuous total disability of the
insured, limited to the duration of the policy benefit period, if any, or
to payment of the maximum benefits. Receipt of Medicare Part D
benefits shall not be considered in determining a continuous loss.

(g) If a Medicare supplement policy eliminates an outpatient
prescription drug benefit as a result of requirements imposed by
the Medicare Prescription Drug, Improvement, and Modernization
Act of 2003, Pub. L. 108-173, the modified policy shall satisfy the
guaranteed renewal requirements of this subsection.

(3) Minimum benefit standards. The following minimum
benefit standards shall apply to Medicare supplement policies
and certificates and are in addition to all other requirements of
this administrative regulation.

(@) Coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from the 61st
day through the 90th day in any Medicare benefit period;

(b) Coverage for either all or none of the Medicare Part A
inpatient hospital deductible amount;

(c) Coverage of Part A Medicare eligible expenses incurred as
daily hospital charges during use of Medicare’s lifetime hospital
inpatient reserve days;

(d) Upon exhaustion of all Medicare hospital inpatient coverage
including the lifetime reserve days, coverage of ninety (90) percent
of all Medicare Part A eligible expenses for hospitalization not
covered by Medicare subject to a lifetime maximum benefit of an
additional 365 days;

(e) Coverage under Medicare Part A for the reasonable cost of
the first three (3) pints of blood, or equivalent quantities of packed
red blood cells, pursuant to 42 C.F.R. 409.87(a)(2), unless
replaced in accordance with 42 C.F.R. 409.87(c)(2) or already paid
for under Part B;

(f) Coverage for the coinsurance amount, or in the case of
hospital outpatient department services paid under a prospective
payment system, the copayment amount, of Medicare eligible
expenses under Part B regardless of hospital confinement, subject
to a maximum calendar year out-of-pocket amount equal to the
Medicare Part B deductible; and

(g) Effective January 1, 1990, coverage under Medicare Part B
for the reasonable cost of the first three (3) pints of blood, or
equivalent quantities of packed red blood cells, pursuant to 42
C.F.R. 409.87(a)(2), unless replaced in accordance with 42 C.F.R.
409.87(c)(2) or already paid for under Part A, subject to the
Medicare deductible amount.

Section 7. Benefit Standards for 1990 Standardized Medicare
Supplement Benefit Plan and Policies or Certificates Issued or
Delivered on or After January 1, 1992, and With an Effective Date
for Coverage Prior to June 1, 2010. The following standards shall
apply to all Medicare supplement policies or certificates delivered
or issued for delivery in Kentucky on or after January 1, 1992, and
with an effective date for coverage prior to June 1, 2010. A policy
or certificate shall not be advertised, solicited, delivered, or issued
for delivery in this state as a Medicare supplement policy or
certificate unless it complies with these benefit standards. (1)
General Standards. The following standards shall apply to
Medicare supplement policies and certificates and are in addition
to all other requirements of this administrative regulation.

(@) A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six (6)
months from the effective date of coverage because it involved a
preexisting condition and the policy or certificate shall not define a
preexisting condition more restrictively than Section 4(13) of this
administrative regulation.

(b) A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
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basis than losses resulting from accidents|[:

(c) A Medicare supplement policy or certificate shall provide
that benefits designed to cover cost sharing amounts under
Medicare shall be changed automatically to coincide with any
changes in the applicable Medicare deductible, copayment, or
coinsurance amounts. Premiums may be modified to correspond
with the changes.

(d) A Medicare supplement policy or certificate shall not
provide for termination of coverage of a spouse solely because of
the occurrence of an event specified for termination of coverage of
the insured, other than the nonpayment of premium.

(e) Each Medicare supplement policy shall be guaranteed
renewable.

1. The insurer shall not cancel or nonrenew the policy solely on
health status of the individual.

2. The insurer shall not cancel or nonrenew the policy for any
reason other than nonpayment of premium or material
misrepresentation.

3. If the Medicare supplement policy is terminated by the group
policyholder and is not replaced as provided under subparagraph
5 of this paragraph] i i i i
regulation], the insurer shall offer certificate holders an option to
choose an individual Medicare supplement policy which, at the
option of the certificate holder:

a. Provides for continuation of the benefits contained in the
group policy; or

b. Provides for benefits that meet the requirements of this
subsection.

4. If an individual is a certificate holder in a group Medicare
supplement policy and the individual terminates membership in the
group, the insurer shall:

a. Offer the certificate holder the conversion opportunity
described in subparagraph 3 of this paragraph[Seetien—7#{1)}e)3

) e - ion]; or

b. At the option of the group policyholder, offer the certificate
holder continuation of coverage under the group policy.

5. If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the same
policyholder, the insurer of the replacement policy shall offer
coverage to all persons covered under the old group policy on its
date of termination. Coverage under the new policy shall not result
in any exclusion for preexisting conditions that would have been
covered under the group policy being replaced.

6. If a Medicare supplement policy eliminates an outpatient
prescription drug benefit as a result of requirements imposed by
the Medicare Prescription Drug, Improvement and Modernization
Act of 2003, Pub. L. 108-173, the modified policy shall satisfy the
guaranteed renewal requirements of this paragraph.

(f) Termination of a Medicare supplement policy or certificate
shall be without prejudice to any continuous loss that[whieh]
commenced while the policy was in force, but the extension of
benefits beyond the period during which the policy was in force
may be conditioned upon the continuous total disability of the
insured, limited to the duration of the policy benefit period, if any, or
payment of the maximum benefits. Receipt of Medicare Part D
benefits shall[wiH] not be considered in determining a continuous
loss.

(9)1. A Medicare supplement policy or certificate shall provide
that benefits and premiums under the policy or certificate shall be
suspended at the request of the policyholder or certificate holder
for the period, not to exceed twenty-four (24) months, in which the
policyholder or certificate holder has applied for and is determined
to be entitled to medical assistance under Title XIX of the Social
Security Act, 42 U.S.C. 1396 et seq., but only if the policyholder or
certificate holder notifies the insurer of the policy or certificate
within ninety (90) days after the date the individual becomes
entitled to assistance.

2. If suspension occurs and if the policyholder or certificate
holder loses entitlement to medical assistance, the policy or
certificate shall be automatically reinstituted, effective as of the
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date of termination of entittement, as of the termination of
entitlement if the policyholder or certificate holder provides notice
of loss of entitlement within ninety (90) days after the date of loss
and pays the premium attributable to the period, effective as of the
date of termination of entitlement.

3. Each Medicare supplement policy shall provide that benefits
and premiums under the policy shall be suspended, for any period
that may be provided by 42 U.S.C. 1395ss(q)(5), at the request of
the policyholder if the policyholder is entitled to benefits under
Section 226 (b) of the Social Security Act, 42 U.S.C. 426(b), and is
covered under a group health plan, as defined in Section 1862
(b)(1)(A)(v) of the Social Security Act, 42 U.S.C. 1395y(b)(1)(A)(v).
If suspension occurs and if the policyholder or certificate holder
loses coverage under the group health plan, the policy shall be
automatically reinstituted, effective as of the date of loss of
coverage, if the policyholder provides notice of loss of coverage
within ninety (90) days after the date of the loss and pays the
premium attributable to the period, effective as of the date of
termination of enrollment in the group health plan.

4. Reinstitution of coverages as described in subparagraphs 2
and 3 of this paragraph:

a. Shall not provide for any waiting period with respect to
treatment of preexisting conditions;

b. Shall provide for resumption of coverage that is substantially
equivalent to coverage in effect before the date of suspension. If
the suspended Medicare supplement policy provided coverage for
outpatient prescription drugs, reinstitution of the policy for Medicare
Part D enrollees shall be without coverage for outpatient
prescription drugs and shall provide substantially equivalent
coverage to the coverage in effect before the date of suspension;
and

c. Shall provide for classification of premiums on terms at least
as favorable to the policyholder or certificate holder as the
premium classification terms that would have applied to the
policyholder or certificate holder had the coverage not been
suspended.

(h) If an insurer makes a written offer to the Medicare
Supplement policyholders or certificate holders of one or more of
its plans, to exchange during a specified period from his or her
1990 Standardized plan, as described in Section 9 of this
administrative regulation, to a 2010 Standardized plan, as
described in Section 10 of this administrative regulation, the offer
and subsequent exchange shall comply with the following
requirements:

1. An insurer shall not be required to provide justification to the
commissioner if the insured replaces a 1990 Standardized policy or
certificate with an issue age rated 2010 Standardized policy or
certificate at the insured’s original issue age. If an insured’s policy
or certificate to be replaced is priced on an issue age rate schedule
at offer, the rate charged to the insured for the new exchanged
policy shall recognize the policy reserve buildup, due to the pre-
funding inherent in the use of an issue age rate basis, for the
benefit of the insured. The method proposed to be used by an
insurer shall be filed with the commissioner in accordance with
KRS 304.14-120 and 806 KAR 14:007.[3]

2. The rating class of the new policy or certificate shall be the
class closest to the insured’s class of the replaced coverage.

3. An insurer shall[may] not apply new pre-existing condition
limitations or a new incontestability period to the new policy for
those benefits contained in the exchanged 1990 Standardized
policy or certificate of the insured, but may apply pre-existing
condition limitations of no more than six (6) months to any added
benefits contained in the new 2010 Standardized policy or
certificate not contained in the exchanged policy.

4. The new policy or certificate shall be offered to all
policyholders or certificate holders within a given plan, except if the
offer or issue would be in violation of state or federal law.

5. An insurer may offer its policyholders or certificate holders
the following exchange options:

a. Selected existing plans; or

b. Certain new plans for a particular existing plan.

(2) Standards for basic (core) benefits common to benefit plans
A to J. Every insurer shall make available a policy or certificate
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including at a minimum the following basic "core" package of
benefits to each prospective insured. An insurer may make
available to prospective insureds any of the other Medicare
Supplement Insurance Benefit Plans in addition to the basic core
package, but not in lieu of it.

(@) Coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from the 61st
day through the 90th day in any Medicare benefit period,;

(b) Coverage of Part A Medicare eligible expenses incurred for
hospitalization to the extent not covered by Medicare for each
Medicare lifetime inpatient reserve day used;

(c) Upon exhaustion of the Medicare hospital inpatient
coverage, including the lifetime reserve days, coverage of 100
percent of the Medicare Part A eligible expenses for hospitalization
paid at the applicable prospective payment system (PPS) rate, or
other appropriate Medicare standard of payment, subject to a
lifetime maximum benefit of an additional 365 days;

(d) Coverage under Medicare Parts A and B for the reasonable
cost of the first three (3) pints of blood, or equivalent quantities of
packed red blood cells, pursuant to 42 C.F.R. 409.87(a)(2), unless
replaced in accordance with 42 C.F.R. 409.87(c)(2); and

(e) Coverage for the coinsurance amount or for hospital
outpatient department services paid under a prospective payment
system, the copayment amount, of Medicare eligible expenses
under Part B regardless of hospital confinement, subject to the
Medicare Part B deductible.[;]

(3) Standards for Additional Benefits. The following additional
benefits shall be included in Medicare Supplement Benefit Plans
"B" through "J" only as provided by Section 9 of this administrative
regulation:

(a) Medicare Part A Deductible, which is coverage for all of the
Medicare Part A inpatient hospital deductible amount per benefit
period.

(b) Skilled Nursing Facility Care, which is coverage for the
actual billed charges up to the coinsurance amount from the 21st
day through the 100th day in a Medicare benefit period for
posthospital skilled nursing facility care eligible under Medicare
Part A.

(c) Medicare Part B Deductible, which is coverage for all of the
Medicare Part B deductible amount per calendar year regardless of
hospital confinement.

(d) Eighty (80) Percent of the Medicare Part B Excess
Charges, which is coverage for eighty (80) percent of the
difference between the actual Medicare Part B charge as billed, not
to exceed any charge limitation established by the Medicare
program, and the Medicare-approved Part B charge.

(e) 100 Percent of the Medicare Part B Excess Charges, which
is coverage for all of the difference between the actual Medicare
Part B charges as billed, not to exceed any charge limitation
established by the Medicare Program or state law, and the
Medicare-approved Part B charge.

(f) Basic Outpatient Prescription Drug Benefit which is
coverage for fifty (50) percent of outpatient prescription drug
charges, after a $250 calendar year deductible, to a maximum of
$1,250 in benefits received by the insured per calendar year, to the
extent not covered by Medicare. The outpatient prescription drug
benefit may be included for sale or issuance in a Medicare
supplement policy until January 1, 2006.

(g) Extended Outpatient Prescription Drug Benefit, which is
coverage for fifty (50) percent of outpatient prescription drug
charges, after a $250 calendar year deductible to a maximum of
$3,000 in benefits received by the insured per calendar year, to the
extent not covered by Medicare. The outpatient prescription drug
benefit may be included for sale or issuance in a Medicare
supplement policy until January 1, 2006.

(h) Medically Necessary Emergency Care in a Foreign
Country, which is coverage to the extent not covered by Medicare
for eighty (80) percent of the billed charges for Medicare eligible
expenses for medically necessary emergency hospital, physician
and medical care received in a foreign country, which care would
have been covered by Medicare if provided in the United States
and which care began during the first sixty (60) consecutive days
of each trip outside the United States, subject to a calendar year
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deductible of $250, and a lifetime maximum benefit of $50,000.

(i)1. Preventive Medical Care Benefit, which is coverage for the
following preventive health services not covered by Medicare:

a. An annual clinical preventive medical history and physical
examination that may include tests and services from
subparagraph 2 of this paragraph and patient education to address
preventive health care measures; and

b. Preventive screening tests or preventive services, the
selection and frequency of which are determined to be medically
appropriate by the attending physician.

2. Reimbursement shall be for the actual charges up to 100
percent of the Medicare approved amount for each service, as if
Medicare were to cover the service as identified in American
Medical Association Current Procedural Terminology (AMA CPT)
codes, to a maximum of $120 annually under this benefit. This
benefit shall not include payment for any procedure covered by
Medicare.

() At-Home Recovery Benefit, which is coverage for services
to provide short term, at-home assistance with activities of daily
living for those recovering from an iliness, injury or surgery.

1. Coverage requirements and limitations.

a. At-home recovery services provided shall be primarily
services that[which] assist in activities of daily living.

b. The insured’s attending physician shall certify that the
specific type and frequency of at-home recovery services are
necessary because of a condition for which a home care plan of
treatment was approved by Medicare.

c. Coverage shall bef[is] limited to:

(i) No more than the number and type of at-home recovery
visits certified as necessary by the insured’s attending physician.
The total number of at-home recovery visits shall not exceed the
number of Medicare-approved home health care visits under a
Medicare-approved home care plan of treatment;

(i) The actual charges for each visit up to a maximum
reimbursement of forty (40) dollars per visit;

(iii) $1,600 per calendar year;

(iv) Seven (7) visits in any one (1) week;

(v) Care furnished on a visiting basis in the insured’s home;

(vi) Services provided by a care provider as described in
Section 4(5) of this administrative regulation;

(vii) At-home recovery visits while the insured is covered under
the policy or certificate and not excluded; and

(viii) At-home recovery visits received during the period the
insured is receiving Medicare-approved home care services or no
more than eight (8) weeks after the service date of the last
Medicare-approved home health care visit.

2.[3:] Coverage shall be[is] excluded for:

a. Home care visits paid for by Medicare or other government
programs; and

b. Care provided by family members, unpaid volunteers, or
providers who are not care providers.

(4) Standards for Plans K and L.

(a) Standardized Medicare supplement benefit plan "K" shall
consist of the following:

1. Coverage of 100 percent of the Part A hospital coinsurance
amount for each day used from the 61st through the 90th day in
any Medicare benefit period,;

2. Coverage of 100 percent of the Part A hospital coinsurance
amount for each Medicare lifetime inpatient reserve day used from
the 91st through the 150th day in any Medicare benefit period;

3. Upon exhaustion of the Medicare hospital inpatient
coverage, including the lifetime reserve days, coverage of 100
percent of the Medicare Part A eligible expenses for hospitalization
paid at the applicable prospective payment system (PPS) rate, or
other appropriate Medicare standard of payment, subject to a
lifetime maximum benefit of an additional 365 days;][-]

4. Medicare Part A Deductible, which is coverage for fifty (50)
percent of the Medicare Part A inpatient hospital deductible
amount per benefit period until the out-of-pocket limitation is met
as described in subparagraph 10 of this paragraph;

5. Skilled Nursing Facility Care, which is coverage for fifty (50)
percent of the coinsurance amount for each day used from the 21st
day through the 100th day in a Medicare benefit period for
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posthospital skilled nursing facility care eligible under Medicare
Part A until the out-of-pocket limitation is met as described in
subparagraph 10 of this paragraph;

6. Hospice Care, which is coverage for fifty (50) percent of cost
sharing for all Part A Medicare eligible expenses and respite care
until the out-of-pocket limitation is met as described in
subparagraph 10 of this paragraph;

7. Coverage for fifty (50) percent, under Medicare Part A or B,
of the reasonable cost of the first three (3) pints of blood (or
equivalent quantities of packed red blood cells, pursuant to 42
C.F.R. 409.87(a)(2)), unless replaced in accordance with 42 C.F.R.
409.87(c)(2), until the out-of-pocket limitation is met as described
in subparagraph 10 of this paragraph;

8. Except for coverage provided in subparagraph 9 of this
paragraph, coverage for fifty (50) percent of the cost sharing
applicable under Medicare Part B after the policyholder pays the
Part B deductible until the out-of-pocket limitation is met as
described in subparagraph 10 of this paragraph;

9. Coverage of 100 percent of the cost sharing for Medicare
Part B preventive services after the policyholder pays the Part B
deductible; and

10. Coverage of 100 percent of all cost sharing under Medicare
Parts A and B for the balance of the calendar year after the
individual has reached the out-of-pocket limitation on annual
expenditures under Medicare Parts A and B of $4,000 in 2006,
indexed each year by the appropriate inflation adjustment specified
by the secretary.

(b) Standardized Medicare supplement benefit plan “L" shall
consist of the following:

1. The benefits described in paragraph (a)1, 2, 3, and 9 of this
section;

2. The benefit described in paragraph (a)4, 5, 6, 7, and 8 of
this section, but substituting seventy-five (75) percent for fifty (50)
percent; and

3. The benefit described in paragraph (a)10 of this section, but
substituting $2,000 for $4,000.

Section 8. Benefit Standards for 2010 Standardized Medicare
Supplement Benefit Plan Policies or Certificates Issued for Delivery
with an Effective Date for Coverage on or After June 1, 2010. The
following standards shall apply[are—applicable] to all Medicare
supplement policies or certificates delivered or issued for delivery
in Kentucky with an effective date for coverage on or after June 1,
2010. A policy or certificate shall not be advertised, solicited,
delivered, or issued for delivery in Kentucky as a Medicare
supplement policy or certificate unless it complies with these
benefit standards. An insurer shall not offer any 1990 Standardized
Medicare supplement benefit plan for sale on or after June 1, 2010.
Benefit standards applicable to Medicare supplement policies and
certificates issued before June 1, 2010, remain subject to the
requirements of Sections 7 and 9 of this administrative regulation.
(1) General Standards. The general standards of Section 7(1)(a)
through (), except 7(1)(e)6[¢6}]. shall apply to all policies under
Section 8 of this administrative regulation.[Fhe-fellowing-standards

shall-apply-to-Medicare-supplement-policies-and-certificates-and
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(2) Standards for Basic (Core) Benefits Common to Medicare
Supplement Insurance Benefit Plans A, B, C, D, F, High Deductible
F, G, M and N. Every insurer of Medicare supplement insurance
benefit plans shall make available a policy or certificate including,
at a minimum, the following basic "core" package of benefits to
each prospective insured. An insurer may make available to
prospective insureds any of the other Medicare Supplement
Insurance Benefit Plans in addition to the basic core package, but
not in lieu of it.

(@) The basic core benefits included within Section 7(2)(a)
through (e) of this administrative regulation shall be[are]

applied to plans under this section[8]; and[Ceverage—of-Part-A
- —= : ==

(b)[¢H] Hospice Care, which is coverage of cost sharing for all
Part A Medicare eligible hospice care and respite care expenses.

(3) Standards for Additional Benefits. The following additional
benefits shall be included in Medicare supplement benefit Plans B,
C, D, F, High Deductible F, G, M, and N as provided by Section 10
of this administrative regulation.

(a) Medicare Part A Deductible, which is coverage for 100
percent of the Medicare Part A inpatient hospital deductible
amount per benefit period.

(b) Medicare Part A Deductible, which is coverage for fifty (50)
percent of the Medicare Part A inpatient hospital deductible
amount per benefit period.

(c) Skilled Nursing Facility Care, which is coverage for the
actual billed charges up to the coinsurance amount from the 21st
day through the 100th day in a Medicare benefit period for
posthospital skilled nursing facility care eligible under Medicare
Part A.

(d) Medicare Part B Deductible, which is coverage for 100
percent of the Medicare Part B deductible amount per calendar
year regardless of hospital confinement.

(e) 100 percent of the Medicare Part B Excess Charges, which
is coverage for the difference between the actual Medicare Part B
charges as billed, not to exceed any charge limitation established
by the Medicare program, and the Medicare-approved Part B
charge.

(f) Medically Necessary Emergency Care in a Foreign Country,
which is coverage to the extent not covered by Medicare for eighty
(80) percent of the billed charges for Medicare-eligible expenses
for medically necessary emergency hospital, physician and
medical care received in a foreign country, which care would have
been covered by Medicare if provided in the United States and
which care began during the first sixty (60) consecutive days of
each trip outside the United States, subject to a calendar year
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deductible of $250, and a lifetime maximum benefit of $50,000.

Section 9. Standard Medicare Supplement Benefit Plans for
1990 Standardized Medicare Supplement Benefit Plan Policies or
Certificates Issued for Delivery on or After January 1, 1992, and
with an Effective Date for Coverage Prior to June 1, 2010. (1) An
insurer shall make available to each prospective policyholder and
certificate holder a policy form or certificate form containing only
the basic core benefits, as defined in Section 7(2) of this
administrative regulation.

(2) Groups, packages, or combinations of Medicare
supplement benefits other than those listed in this section shall not
be offered for sale in Kentucky, except as may be permitted in
subsection (7) of this section [9(#)] and Section 11 of this
administrative regulation.

(3) Benefit plans shall be uniform in structure, language,
designation, and format to the standard benefit plans "A" through
"L" listed in this section and conform to the definitions in Section 1
of this administrative regulation. Each benefit shall be structured in
accordance with the format provided in Sections 7(2) and 7(3) or
7(4) of this administrative regulation and shall list the benefits in
the order shown in this section.

(4) An insurer may use, in addition to the benefit plan
designations required in subsection (3) of this section, other
designations to the extent permitted by law.

(5) Make-up of benefit plans:

(a) Standardized Medicare supplement benefit Plan "A" shall
be limited to the basic (core) benefits common to all benefit plans,
as described in Section 7(2) of this administrative regulation.

(b) Standardized Medicare supplement benefit Plan "B" shall
include only the following: The core benefit as described in Section
7(2) of this administrative regulation, plus the Medicare Part A
deductible as described in Section 7(3)(a).

(c) Standardized Medicare supplement benefit Plan "C" shall
include only the following: The core benefit as described in Section
7(2) of this administrative regulation, plus the Medicare Part A
deductible, skilled nursing facility care, Medicare Part B deductible
and medically necessary emergency care in a foreign country as
described in Sections 7(3)(a), (b), (c), and (h) respectively.

(d) Standardized Medicare supplement benefit Plan "D" shall
include only the following: The core benefit, as described in
Section 7(2) of this administrative regulation, plus the Medicare
Part A deductible, skilled nursing facility care, medically necessary
emergency care in an foreign country and the at-home recovery
benefit as described in Sections 7(3)(a), (b), (h), and (j)
respectively.

(e) Standardized Medicare supplement benefit Plan "E" shall
include only the following: The core benefit as described in Section
7(2) of this administrative regulation, plus the Medicare Part A
deductible, skilled nursing facility care, medically necessary
emergency care in a foreign country and preventive medical care
as described in Sections 7(3)(a), (b), (h), and (i) respectively.

(f) Standardized Medicare supplement benefit Plan "F" shall
include only the following: The core benefit as described in Section
7(2) of this administrative regulation, plus the Medicare Part A
deductible, the skilled nursing facility care, the Medicare Part B
deductible, 100 percent of the Medicare Part B excess charges,
and medically necessary emergency care in a foreign country as
described in Section 7(3)(a), (b), (c), (e), and (h) respectively.

(g) Standardized Medicare supplement benefit high deductible
Plan "F" shall include only the following: 100 percent of covered
expenses following the payment of the annual high deductible Plan
"F" deductible. The covered expenses shall include the core
benefits as described in Section 7(2) of this administrative
regulation, plus the Medicare Part A deductible, skilled nursing
facility care, the Medicare Part B deductible, 100 percent of the
Medicare Part B excess charges, and medically necessary
emergency care in a foreign country as described in Section
7(3)@), (b), (c), (e), and (h) respectively. The annual high
deductible Plan "F" deductible shall consist of out-of-pocket
expenses, other than premiums, for services covered by the
Medicare supplement Plan "F" policy, and shall be in addition to
any other specific benefit deductibles. The annual high deductible
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Plan "F" deductible shall be $1,500 for 1998 and 1999, and shall
be based on the calendar year. It shall be adjusted annually
thereafter by the secretary to reflect the change in the Consumer
Price Index for all urban consumers for the twelve-month period
ending with August of the preceding year, and rounded to the
nearest multiple of ten (10) dollars.

(h) Standardized Medicare supplement benefit Plan "G" shall
include only the following: The core benefit as described in Section
7(2) of this administrative regulation, plus the Medicare Part A
deductible, skilled nursing facility care, eighty (80) percent of the
Medicare Part B excess charges, medically necessary emergency
care in a foreign country, and the at-home recovery benefit as
described in Section 7(3)(a), (b), (d), (h), and (j) respectively.

(i) Standardized Medicare supplement benefit Plan "H" shall
consist of only the following: The core benefit as described in
Section 7(2) of this administrative regulation, plus the Medicare
Part A deductible, skilled nursing facility care, basic prescription
drug benefit and medically necessary emergency care in a foreign
country as described in Section 7(3)(a), (b), (f), and (h)
respectively. The outpatient prescription drug benefit shall not be
included in a Medicare supplement policy sold after December 31,
2005.

(j) Standardized Medicare supplement benefit Plan "I" shall
consist of only the following: The core benefit as described in
Section 7(2) of this administrative regulation, plus the Medicare
Part A deductible, skilled nursing facility care, 100 percent of the
Medicare Part B excess charges, basic prescription drug benefit,
medically necessary emergency care in a foreign country and at-
home recovery benefit as described in Section 7(3)(a), (b), (e), (f),
(h), and (j) respectively. The outpatient prescription drug benefit
shall not be included in a Medicare supplement policy sold after
December 31, 2005.

(k) Standardized Medicare supplement benefit Plan "J" shall
consist of only the following: The core benefit as described in
Section 7(2) of this administrative regulation, plus the Medicare
Part A deductible, skilled nursing facility care, Medicare Part B
deductible, 100 percent of the Medicare Part B excess charges,
extended prescription drug benefit, medically necessary
emergency care in a foreign country, preventive medical care and
at-home recovery benefit as described in Section 7(3)(a), (b), (c),
(e), (9), (h), (i), and (j) respectively. The outpatient prescription
drug benefit shall not be included in a Medicare supplement policy
sold after December 31, 2005.

(I) Standardized Medicare supplement benefit high deductible
Plan "J" shall consist of only the following: 100 percent of covered
expenses following the payment of the annual high deductible Plan
"J" deductible. The covered expenses shall include the core
benefits as described in Section 7(2) of this administrative
regulation, plus the Medicare Part A deductible, skilled nursing
facility care, Medicare Part B deductible, 100 percent of the
Medicare Part B excess charges, extended outpatient prescription
drug benefit, medically necessary emergency care in a foreign
country, preventive medical care benefit and at-home recovery
benefit as described in Section 7(3)(a), (b), (c), (e), (9), (h), (i) and
() respectively. The annual high deductible Plan "J" deductible
shall consist of out-of-pocket expenses, other than premiums, for
services covered by the Medicare supplement Plan "J" policy, and
shall be in addition to any other specific benefit deductibles. The
annual deductible shall be $1,500 for 1998 and 1999, and shall be
based on a calendar year. It shall be adjusted annually thereafter
by the secretary to reflect the change in the Consumer Price Index
for all urban consumers for the twelve-month period ending with
August of the preceding year, and rounded to the nearest multiple
of ten (10) dollars. The outpatient prescription drug benefit shall not
be included in a Medicare supplement policy sold after December
31, 2005.

(6) Design of two (2) Medicare supplement plans mandated by
The Medicare Prescription Drug, Improvement and Modernization
Act of 2003 (MMA), Pub. L. 108-173,[3]

(a) Standardized Medicare supplement benefit plan "K" shall
consist of only those benefits described in Section 7(4)(a) of this
administrative regulation.

(b) Standardized Medicare supplement benefit plan "L" shall
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consist of only those benefits described in Section 7(4)(b) of this
administrative requlation[(a}].

(7) New or Innovative Benefits: An insurer may, with the prior
approval of the commissioner, offer policies or certificates with new
or innovative benefits in addition to the benefits provided in a policy
or certificate that complies with the applicable standards. The new
or innovative benefits may include benefits that are appropriate to
Medicare supplement insurance, new or innovative, not available,
cost-effective, and offered in a manner that is consistent with the
goal of simplification of Medicare supplement policies. After
December 31, 2005, the innovative benefit shall not include an
outpatient prescription drug benefit.

Section 10. Standard Medicare Supplement Benefit Plans for
2010 Standardized Medicare Supplement Benefit Plan Policies or
Certificates with an Effective Date for Coverage on or After June 1,
2010. The following standards shall apply[are—appheable] to all
Medicare supplement policies or certificates with an effective date
for coverage in this state on or after June 1, 2010. A policy or
certificate shall not be advertised, solicited, delivered, or issued for
delivery in Kentucky as a Medicare supplement policy or certificate
unless it complies with these benefit plan standards. Benefit plan
standards applicable to Medicare supplement policies and
certificates issued before June 1, 2010, shall remain subject to the
requirements of Section 7 and 9 of this administrative regulation.
(1)(@) An insurer shall make available to each prospective
policyholder and certificate holder a policy form or certificate form
containing only the basic (core) benefits, as described in Section
8(2) of this administrative regulation.

(b) If an insurer makes available any of the additional benefits
described in Section 8(3), or offers standardized benefit Plans K or
L, as described in Sections 10(5)(h) and (i) of this administrative
regulation, then the insurer shall make available to each
prospective policyholder and certificate holder, in addition to a
policy form or certificate form with only the basic (core) benefits as
described in paragraph (a) of this subsection [{3)] of this section,
a policy form or certificate form containing either standardized
benefit Plan C, as described in Section 10(5)(c) of this
administrative regulation, or standardized benefit Plan F, as
described in 10(5)(e) of this administrative regulation.

(2) Groups, packages or combinations of Medicare supplement
benefits other than those listed in this Section shall not be offered
for sale in this state, except as may be permitted in Section 10(6)
and in Section 12[41] of this administrative regulation.

(3) Benefit plans shall be uniform in structure, language,
designation, and format to the standard benefit plans listed in this
subsection and conform to the definitions in Section 1 of this
administrative regulation. Each benefit shall be structured in
accordance with the format provided in Sections 8(2) and 8(3) of
this administrative regulation; or, in the case of plans K or L, in
subsection[Seetiohs——18](5)(h) or @) of this
section[administrative—regulation] and list the benefits in the
order shown.

(4) In addition to the benefit plan designations required in
subsection (3) of this section, an insurer may use other
designations if approved by the commissioner in accordance with
subsection (6) of this section.

(5) 2010 Standardized Benefit Plans:

(a) Standardized Medicare supplement benefit Plan A shall
include only the following: The basic (core) benefits as described in
Section 8(2) of this administrative regulation.

(b) Standardized Medicare supplement benefit Plan B shall
include only the following: The basic (core) benefit as described in
Section 8(2) of this administrative regulation, plus 100 percent of
the Medicare Part A deductible as described in Section 8(3)(a) of
this administrative regulation.

(c) Standardized Medicare supplement benefit Plan C shall
include only the following: The basic (core) benefit as described in
Section 8(2) of this administrative regulation, plus 100 percent of
the Medicare Part A deductible, skilled nursing facility care, 100
percent of the Medicare Part B deductible, and medically
necessary emergency care in a foreign country as described in
Section 8(3)(a), (c), (d), and (f) of this administrative regulation,
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respectively.

(d) Standardized Medicare supplement benefit Plan D shall
include only the following: The basic (core) benefit, as described in
Section 8(2) of this administrative regulation, plus 100 percent of
the Medicare Part A deductible, skilled nursing facility care, and
medically necessary emergency care in an foreign country as
described in Sections 8(3)(a), (c), and (f) of this administrative
regulation, respectively.

(e) Standardized Medicare supplement Plan F shall include
only the following: The basic (core) benefit as described in Section
8(2) of this administrative regulation, plus 100 percent of the
Medicare Part A deductible, the skilled nursing facility care, 100
percent of the Medicare Part B deductible, 100 percent of the
Medicare Part B excess charges, and medically necessary
emergency care in a foreign country as described in Sections
8(3)(a), (c), (d), (e), and (f), respectively.

(f) Standardized Medicare supplement Plan High Deductible F
shall include only the following: 100 percent of covered expenses
following the payment of the annual deductible set forth in
subparagraph 2 of this paragraph[{f2] of this subsection.

1. The basic (core) benefit as described in Section 8(2) of this
administrative regulation, plus 100 percent of the Medicare Part A
deductible, skilled nursing facility care, 100 percent of the Medicare
Part B deductible, 100 percent of the Medicare Part B excess
charges, and medically necessary emergency care in a foreign
country as described in Sections 8(3)(a), (c), (d), (e), and (f) of this
administrative regulation, respectively.

2. The annual deductible in High Deductible Plan F shall
consist of out-of-pocket expenses, other than premiums, for
services covered by Plan F, and shall be in addition to any other
specific benefit deductibles. The basis for the deductible shall be
$1,500 and shall be adjusted annually from 1999 by the Secretary
of the U.S. Department of Health and Human Services to reflect
the change in the Consumer Price Index for all urban consumers
for the twelve (12) month period ending with August of the
preceding year, and rounded to the nearest multiple of ten (10)
dollars.

(g)1. Standardized Medicare supplement benefit Plan G shall
include only the following: The basic (core) benefit as described in
Section 8(2) of this administrative regulation, plus 100 percent of
the Medicare Part A deductible, skilled nursing facility care, 100
percent of the Medicare Part B excess charges, and medically
necessary emergency care in a foreign country as described in
Sections 8(3)(a), (¢), (e), and (f), respectively.

2. Beginning[Effeetive] January 1, 2020, the standardized
benefit plans described in Section (11)(1)(d) of this
administrative requlation (Redesignated Plan G High Deductible)
may be offered to any individual who was eligible for Medicare
prior to January 1, 2020.

(h) Standardized Medicare supplement Plan K is mandated by
The Medicare Prescription Drug, Improvement and Modernization
Act of 2003, Pub. L. 108-173, and shall include only the following:

1. Part A Hospital Coinsurance 61st through 90th days:
Coverage of 100 percent of the Part A hospital coinsurance
amount for each day used from the 61st through the 90th day in
any Medicare benefit period;

2. Part A Hospital Coinsurance, 91st through 150th days:
Coverage of 100 percent of the Part A hospital coinsurance
amount for each Medicare lifetime inpatient reserve day used from
the 91st through the 150th day in any Medicare benefit period;

3. Part A Hospitalization After 150 Days: Upon exhaustion of
the Medicare hospital inpatient coverage, including the lifetime
reserve days, coverage of 100 percent of the Medicare Part A
eligible expenses for hospitalization paid at the applicable
prospective payment system (PPS) rate, or other appropriate
Medicare standard of payment, subject to a lifetime maximum
benefit of an additional 365 days;

4. Medicare Part A Deductible: Coverage for fifty (50) percent
of the Medicare Part A inpatient hospital deductible amount per
benefit period until the out-of-pocket limitation is met as described
in subparagraph 10 of this paragraph;

5. Skilled Nursing Facility Care: Coverage for fifty (50) percent
of the coinsurance amount for each day used from the twenty-first
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(21) [21%] day through the 100th day in a Medicare benefit period
for posthospital skilled nursing facility care eligible under Medicare
Part A until the out-of-pocket limitation is met as described in
subparagraph 10 of this paragraph;

6. Hospice Care: Coverage for fifty (50) percent of cost sharing
for all Part A Medicare eligible expenses and respite care until the
out-of-pocket limitation is met as described in subparagraph 10 of
this paragraph;

7. Blood: Coverage for fifty (50) percent, under Medicare Part
A or B, of the reasonable cost of the first three (3) pints of blood, or
equivalent quantities of packed red blood cells, as described under
42 C.F.R. 409.87(a)(2) unless replaced in accordance with 42
C.F.R. 409.87(c)(2) until the out-of-pocket limitation is met as
described in subparagraph 10 of this paragraph;

8. Part B Cost Sharing: Except for coverage provided in
subparagraph 9 of this paragraph, coverage for fifty (50) percent of
the cost sharing applicable under Medicare Part B after the
policyholder pays the Part B deductible until the out-of-pocket
limitation is met as described in subparagraph 10 of this
paragraph;

9. Part B Preventive Services: Coverage of 100 percent of the
cost sharing for Medicare Part B preventive services after the
policyholder pays the Part B deductible; and

10. Cost Sharing After Out-of-Pocket Limits: Coverage of 100
percent of all cost sharing under Medicare Parts A and B for the
balance of the calendar year after the individual has reached the
out-of-pocket limitation on annual expenditures under Medicare
Parts A and B of $4,000 in 2006, indexed each year by the
appropriate inflation adjustment specified by the Secretary of the
U.S. Department of Health and Human Services.

(i) Standardized Medicare supplement Plan L is mandated by
The Medicare Prescription Drug, Improvement and Modernization
Act of 2003, Pub. L. 108-173, and shall include only the following:

1. The benefits described in paragraph[subparagraphs
10(5)](h)1, 2, 3, and 9 of this subsection;

2. The benefit described in paragraph[subparagraphs
10(5)](h)4, 5, 6, 7, and 8 of this subsection, but substituting
seventy-five (75) percent for fifty (50) percent; and

3. The benefit described in paragraph|
106(5)](h)10 of this subsection, but substituting $2,000 for $4,000.

() Standardized Medicare supplement Plan M shall include
only the following: The basic core benefit as described in Section
8(2) of this administrative regulation, plus fifty (50) percent of the
Medicare Part A deductible, skilled nursing facility care, and
medically necessary emergency care in a foreign country as
described in Sections 8(3)(a), (c) and (f) of this administrative
regulation, respectively.

(k) Standardized Medicare supplement Plan N shall include
only the following: The basic core benefit as described in Section
8(2) of this administrative regulation, plus 100 percent of the
Medicare Part A deductible, skilled nursing facility care, and
medically necessary emergency care in a foreign country as
described in Sections 8(3)(a), (c) and (f) of this administrative
regulation, respectively, with copayments in the following amounts:

1. The lesser of twenty (20) dollars or the Medicare Part B
coinsurance or copayment for each covered health care provider
office visit, including visits to medical specialists; and

2. The lesser of fifty (50) dollars or the Medicare Part B
coinsurance or copayment for each covered emergency room visit;
however, this copayment shall be waived if the insured is admitted
to any hospital and the emergency visit is subsequently covered as
a Medicare Part A expense.

(6) New or Innovative Benefits: An insurer may, with the prior
approval of the commissioner, offer policies or certificates with new
or innovative benefits, in addition to the standardized benefits
provided in a policy or certificate that complies with the applicable
standards of this section. The new or innovative benefits shall
include only benefits that are appropriate to Medicare supplement
insurance, are new or innovative, are not available, and are cost-
effective. Approval of new or innovative benefits shall not adversely
impact the goal of Medicare supplement simplification. New or
innovative benefits shall not include an outpatient prescription drug
benefit. New or innovative benefits shall not be used to change or
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reduce benefits, including a change of any cost-sharing provision,
in any standardized plan.

Section 11. Standard Medicare Supplement Benefit Plans for
2020 Standardized Medicare Supplement Benefit Plan Policies or
Certificates Issued for Delivery to individuals Newly Eligible for
Medicare on or After January 1, 2020. The Medicare Access and
CHIP_Reauthorization Act _of 2015 (MACRA), Pub. L. 114-10,
requires the following standards to be applicable to all Medicare
supplement policies or certificates delivered or issued for delivery
in this state to individuals newly eligible for Medicare on or after
January 1, 2020. A[Ne] policy or certificate providing coverage of
the Medicare Part B deductible shall not[may]_be advertised,
solicited, delivered or issued for delivery in this state as a Medicare
supplement policy or certificate to individuals newly eligible for
Medicare on or after January 1, 2020. All policies shall[must]
comply with the following benefit standards. Benefit plan standards
applicable to Medicare supplement policies and certificates issued
to _individuals eligible for Medicare before January 1, 2020, shall
remain subject to the requirements of Sections[Seetion] 9 and 10
of this administrative regulation.

(1) Benefit Requirements. The standards and requirements of
Section 10 shall apply to all Medicare supplement policies and
certificates delivered or issued for delivery to individuals newly
eligible for Medicare on or after January 1, 2020, with the following
exceptions:

(a) Standardized Medicare supplement benefit Plan C is
redesignated as Plan D and shall provide the benefits contained in
Section (10)(5)(c) of this administrative requlation but shall not
provide coverage for any portion of the Medicare Part B deductible.

(b) Standardized Medicare supplement benefit Plan F is
redesignated as Plan G and shall provide
the benefits contained in Section (10)(5)(e) of this administrative
regulation but shall not provide coverage for 100 percent[%]_or
any portion of the Medicare Part B deductible.

(c) Standardized Medicare supplement benefit plans C, F, and
F with High Deductible shall[may]_not be offered to individuals
newly eligible for Medicare on or after January 1, 2020.

(d)1. Standardized Medicare supplement benefit Plan F with
High Deductible is redesignated as Plan G with High Deductible
and shall provide the benefits contained in Section (10)(5)(f) of this
administrative requlation but shall not provide coverage for any
portion of the Medicare Part B deductible.

2.[—provided furtherthat;] The Medicare Part B deductible
paid by the beneficiary shall be considered an out of pocket
expense in meeting the annual high deductible.

(2) Applicability to Certain Individuals. This section shall
apply[apphes]_only to individuals that are newly eligible for
Medicare on or after January 1, 2020:

(a) By reason of attaining age 65 on or after January 1, 2020;

or

(b) By reason of entitlement to benefits under Part A pursuant
to section 226(b) or 226A of the Social Security Act, 42 U.S.C.
426(b) or 426-1, or who is deemed eligible for benefits under
section 226(a) of the Social Security Act, 42 U.S.C. 426(a), on or
after January 1, 2020.

(3) Guaranteed Issue for Eligible Persons. For purposes of
Section 14(5) of this administrative requlation, in the case of any
individual newly eligible for Medicare on or after January 1, 2020,
any reference to a Medicare supplement policy C or F (including F
with High Deductible) shall be deemed to be a reference to
Medicare supplement policy D or G (including G with High
Deductible) respectively that meet the requirements of this section.

(4) Offer of Redesignated Plans to Individuals Other than
Newly Eligible. On or after January 1, 2020, the standardized
benefit plans described in subsection (1)(d) of this section may be
offered to any individual who was eligible for Medicare prior to
January 1, 2020 in addition to the standardized plans described in
Section 10(5) of this administrative requlation.

Section 12. Medicare Select Policies and Certificates. (1)(a)
This section shall apply to Medicare Select policies and
certificates, as described in this section.
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(b) A policy or certificate shall not be advertised as a Medicare
Select policy or certificate unless it meets the requirements of this
section.

(2) The commissioner may authorize an insurer to offer a
Medicare Select policy or certificate, pursuant to this section and
Section 4358 of the Omnibus Budget Reconciliation Act (OBRA) of
1990, 42 U.S.C. 139%ss and 42 U.S.C. 1320c-3, if the
commissioner finds that the insurer has satisfied all of the
requirements of this administrative regulation.

(3) A Medicare Select insurer shall not issue a Medicare Select
policy or certificate in this state until its plan of operation has been
approved by the commissioner pursuant to this section and KRS
304.14-120.

(4) A Medicare Select insurer shall file a proposed plan of
operation with the commissioner. The plan of operation shall
contain at least the following information:

(a) Evidence that all covered services that are subject to
restricted network provisions are available and accessible through
network providers, including a demonstration that:

1. Covered services may be provided by network providers
with reasonable promptness with respect to geographic location,
hours of operation and after-hour care. The hours of operation and
availability of after-hour care shall reflect usual practice in the local
area. Geographic availability shall not be more than sixty (60) miles
from the insured’s place of residence.

2. The number of network providers in the service area is
sufficient, with respect to current and expected policyholders,
either:

a. To deliver adequately all services that are subject to a
restricted network provision; or

b. To make appropriate referrals.

3. There are written agreements with network providers
describing specific responsibilities.

4. Emergency care is available twenty-four (24) hours per day
and seven (7) days per week.

5. If covered services are subject to a restricted network
provision and are provided on a prepaid basis, there are written
agreements with network providers prohibiting the providers from
billing or seeking reimbursement from or recourse against any
individual insured under a Medicare Select policy or certificate.
This subparagraph shall not apply to supplemental charges or
coinsurance amounts as stated in the Medicare Select policy or
certificate.

(b) A statement or map providing a clear description of the
service area.

(c) A description of the grievance procedure to be utilized.

(d) A description of the quality assurance program, including:

1. The formal organizational structure;

2. The written criteria for selection, retention, and removal of
network providers; and

3. The procedures for evaluating quality of care provided by
network providers, and the process to initiate corrective action if
warranted.

(e) A list and description, by specialty, of the network
providers.

(f) Copies of the written information proposed to be used by the
insurer to comply with subsection (8) of this section.

(g) Any other information requested by the commissioner in
accordance with this section, KRS 304.14-120, and KRS 304.14-
130.

(5)(@a) A Medicare Select insurer shall file any proposed
changes to the plan of operation, except for changes to the list of
network providers, with the commissioner prior to implementing the
changes. Changes shall be considered approved by the
commissioner after sixty (60) days unless specifically disapproved.

(b) An updated list of network providers shall be filed with the
commissioner at least quarterly.

(6) A Medicare Select policy or certificate shall not restrict
payment for covered services provided by nonnetwork providers if:

(a) The services are for symptoms requiring emergency care or
are immediately required for an unforeseen illness, injury, or a
condition;

(b) It is not reasonable to obtain services through a network
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provider; or

(c) There are no network providers available within sixty (60)
miles of the insured’s place of residence.

(7) A Medicare Select policy or certificate shall provide
payment for full coverage under the policy for covered services that
are not available through network providers.

(8) A Medicare Select insurer shall make full and fair disclosure
in writing of the provisions, restrictions and limitations of the
Medicare Select policy or certificate to each applicant. This
disclosure shall include at least the following:

(a) An outline of coverage sufficient to permit the applicant to
compare the coverage and premiums of the Medicare Select policy
or certificate with:

1. Other Medicare supplement policies or certificates offered
by the insurer; and

2. Other Medicare Select policies or certificates.

(b) A description, which shall include address, phone number
and hours of operation of the network providers, including primary
care physicians, specialty physicians, hospitals and other
providers.

(c) A description of the restricted network provisions, including
payments for coinsurance and deductibles when providers other
than network providers are utilized. Except to the extent specified
in the policy or certificate, expenses incurred when using out-of-
network providers shall not count toward the out-of-pocket annual
limit contained in plans K and L.

(d) A description of coverage for emergency and urgently
needed care and other out-of-service area coverage.

(e) A description of limitations on referrals to restricted network
providers and to other providers.

(f) A description of the policyholder’s rights to purchase any
other Medicare supplement policy or certificate offered by the
insurer.

(g) A description of the Medicare Select insurer's quality
assurance program and grievance procedure.

(9) Prior to the sale of a Medicare Select policy or certificate, a
Medicare Select insurer shall obtain from the applicant a signed
and dated form stating that the applicant has received the
information provided pursuant to subsection (8) of this section and
that the applicant understands the restrictions of the Medicare
Select policy or certificate.

(10) A Medicare Select insurer shall have and use procedures
for hearing complaints and resolving written grievances from the
subscribers. The procedures shall be aimed at mutual agreement
for settlement and may include arbitration procedures.

(a) The grievance procedure shall be described in the policy
and certificates and in the outline of coverage.

(b) Upon issuance of the policy or certificate, the insurer shall
provide detailed information to the policyholder describing how a
grievance may be registered with the insurer.

(c) A grievance shall be considered in a timely manner and
shall be transmitted to appropriate decision makers who have
authority to fully investigate the issue and take corrective action.

(d) If a grievance is found to be valid, corrective action shall be
taken promptly.

(e) All concerned parties shall be notified about the results of a
grievance.

(f) The insurer shall report no later than each March 31st to the
commissioner regarding its grievance procedure, including the
number of grievances filed in the past year and a summary of the
subject, nature, and resolution of grievances.

(11) Upon initial purchase, a Medicare Select insurer shall
make available to each applicant for a Medicare Select policy or
certificate the opportunity to purchase any Medicare supplement
policy or certificate offered by the insurer.

(12)(a) At the request of an individual insured under a
Medicare Select policy or certificate, a Medicare Select insurer
shall make available to the individual insured the opportunity to
purchase a Medicare supplement policy or certificate offered by the
insurer that[which] has comparable or lesser benefits and
that[which] does not contain a restricted network provision. The
insurer shall make the policies or certificates available without
requiring evidence of insurability after the Medicare Select policy or



VOLUME 45, NUMBER 5 - NOVEMBER 1, 2018

certificate has been in force for six (6) months.

(b) For the purposes of this subsection, a Medicare
supplement policy or certificate shall be considered to have
comparable or lesser benefits unless it contains one (1) or more of
the following significant benefits not included in the Medicare
Select policy or certificate being replaced, coverage for:

1. The Medicare Part A deductible;

2. At-home recovery services; or

3. Part B excess charges.

(13) Medicare Select policies and certificates shall provide for
continuation of coverage if the secretary determines that Medicare
Select policies and certificates issued pursuant to this section shall
be discontinued due to either the failure of the Medicare Select
Program to be reauthorized under law or its substantial
amendment.

(a) Each Medicare Select insurer shall make available to each
individual insured under a Medicare Select policy or certificate the
opportunity to purchase any Medicare supplement policy or
certificate offered by the insurer that[whiek] has comparable or
lesser benefits and that[whieh] does not contain a restricted
network provision. The insurer shall make these policies and
certificates available without requiring evidence of insurability.

(b) For the purposes of this subsection, a Medicare
supplement policy or certificate shall be considered to have
comparable or lesser benefits unless it contains one (1) or more of
the following significant benefits not included in the Medicare
Select policy or certificate being replaced, coverage for:

1. The Medicare Part A deductible;

2. At-home recovery services; or

3. Part B excess charges.

(14) A Medicare Select insurer shall comply with reasonable
requests for data made by state or federal agencies, including the
United States Department of Health and Human Services, for the
purpose of evaluating the Medicare Select Program.

Section 13[Seetion—12]. Open Enroliment. (1)(a) An insurer
shall not deny or condition the issuance or effectiveness of any
Medicare supplement policy or certificate available for sale in
Kentucky, nor discriminate in the pricing of a policy or certificate
because of the health status, claims experience, receipt of health
care, or medical condition of an applicant if:

1. An application for a policy or certificate is submitted prior to
or during the six (6) month period beginning with the first day of the
first month in which an individual is sixty-five (65) years of age or
older; and

2. The applicant is enrolled for benefits under Medicare Part B.

(b) Each Medicare supplement policy and certificate currently
available from an insurer shall be made available to all applicants
who qualify under this subsection without regard to age.

(2)(a) If an applicant qualifies under subsection (1) of this
section and submits an application during the time period
referenced in subsection (1) of this section and, as of the date of
application, has had a continuous period of creditable coverage of
at least six (6) months, the insurer shall not exclude benefits based
on a preexisting condition.

(b) If the applicant qualifies under subsection (1) of this section
and submits an application during the time period referenced in
subsection (1) of this section and, as of the date of application, has
had a continuous period of creditable coverage that is less than six
(6) months, the insurer shall reduce the period of any preexisting
condition exclusion by the aggregate of the period of creditable
coverage applicable to the applicant as of the enroliment date. The
secretary shall specify the manner of the reduction under this
subsection.

(3) Except as provided in subsection (2) and Sections 14 and
25[13-and-24] of this administrative regulation, subsection (1) of
this section shall not be construed as preventing the exclusion of
benefits under a policy, during the first six (6) months, based on a
preexisting condition for which the policyholder or certificate holder
received treatment or was diagnosed during the six (6) months
before the coverage became effective.

Section 14[Seetion-13]. Guaranteed Issue for Eligible Persons.
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(1) Guaranteed Issue:

(a) Eligible persons are those individuals described in
subsection (2) of this section who seek to enroll under the policy
during the period specified in subsection (3) of this section, and
who submit evidence of the date of termination, disenrollment, or
Medicare Part D enrollment with the application for a Medicare
supplement policy.

(b) With respect to eligible persons, an insurer shall not:

1. Deny or condition the issuance or effectiveness of a
Medicare supplement policy described in subsection (5) of this
section that is offered and is available for issuance to new
enrollees by the insurer;

2. Discriminate in the pricing of a Medicare supplement policy
because of health status, claims experience, receipt of health care,
or medical condition; and

3. Impose an exclusion of benefits based on a preexisting
condition under a Medicare supplement policy.

(2) An eligible person shall include the following:

(a) An individual that is enrolled under an employee welfare
benefit plan that provides health benefits that supplement the
benefits under Medicare; and the plan terminates, or the plan
ceases to provide all the supplemental health benefits to the
individual;

(b) An individual is enrolled with a Medicare Advantage
organization under a Medicare Advantage plan under part C of
Medicare, and:

1. The individual is sixty (65) years of age or older and is
enrolled with a Program of All-Inclusive Care for the Elderly
(PACE) provider under Section 1894 of the Social Security Act, 42
U.S.C 1395eee, and there are circumstances similar to those
described in subparagraph 2 of this paragraph that would permit
discontinuance of the individual’s enroliment with the provider if the
individual were enrolled in a Medicare Advantage plan; or

2. Any of the following circumstances apply:

a. The certification of the organization or plan has been
terminated;

b. The organization has terminated or discontinued providing
the plan in the area in which the individual resides;

c. The individual is no longer eligible to elect the plan because
of a change in the individual’s place of residence or other change
in circumstances specified by the secretary, but not including
termination of the individual’s enroliment on the basis described in
Section 1851(g)(3)(B) of the federal Social Security Act, 42 U.S.C
1395w-21(g)(3)(B), if the individual has not paid premiums on a
timely basis or has engaged in disruptive behavior as specified in
standards under Section 1856, 42 U.S.C. 1395w-26, or the plan is
terminated for all individuals within a residence area; or

d. The individual demonstrates, in accordance with guidelines
established by the secretary, that:

(i) The organization offering the plan substantially violated a
material provision of the organization’s contract under this part in
relation to the individual, including the failure to provide an enrollee
on a timely basis medically necessary care for which benefits are
available under the plan or the failure to provide the covered care
in accordance with applicable quality standards; [e+]

(ii) The organization, or agent or other entity acting on the
organization’s behalf, materially misrepresented the plan’s
provisions in marketing the plan to the individual; or

(iii) The individual meets the other exceptional conditions as
the secretary may provide;[-]

(c) 1. An individual is enrolled with:

a. An eligible organization under a contract under Section 1876
of the Social Security Act, 42 U.S.C. 1395mm regarding Medicare
cost;

b. A similar organization operating under demonstration project
authority, effective for periods before April 1, 1999;

c. An organization under an agreement under Section
1833(a)(1)(A) of the Social Security Act, 42 U.S.C. 1395I(a)(1)(A),
regarding health care prepayment plan; or

d. An organization under a Medicare Select policy; and

2. The enrollment ceases under the same circumstances that
would permit discontinuance of an individual’s election of coverage

under paragraph (b) of this subsection;[2)}{b)-ofthis-section-]
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(d) The individual is enrolled under a Medicare supplement
policy and the enrollment ceases due to any of the following
reasons:

l.a. The insolvency of the insurer or bankruptcy of the non-
insurer organization; or

b. The involuntary termination of coverage or enrollment under
the policy;

2. The insurer of the policy substantially violated a material
provision of the policy; or

3. The insurer, or an agent or other entity acting on the
insurer's behalf, materially misrepresented the policy’s provisions
in marketing the policy to the individual;

(e)1. An individual that was enrolled under a Medicare
supplement policy and terminates enrollment and subsequently
enrolls, for the first time, with any of the following:

a. A Medicare Advantage organization under a Medicare
Advantage plan under part C of Medicare;

b. An eligible organization under a contract under Section 1876
of the Social Security Act, 42 U.S.C. 1395mm regarding Medicare
cost;

c. A similar organization operating under demonstration project
authority;

d. A PACE provider under Section 1894 of the Social Security
Act, 42 U.S.C. 1395eee; or

e. A Medicare Select policy; and

2. The subsequent enroliment under subparagraph 1 of this
paragraph[{e)t-of-this-subsection] is terminated by the enrollee
during any period within the first twelve (12) months of subsequent
enrollment during which the enrollee is permitted to terminate the
subsequent enrollment under Section 1851(e) of the federal Social
Security Act, 42 U.S.C. 1395w-21(e); [e¥]

(f) An individual who, upon first becoming eligible for benefits
under part A of Medicare at age 65, enrolls in:

1. A Medicare Advantage plan under part C of Medicare, or
with a PACE provider under Section 1894 of the Social Security
Act, 42 U.S.C. 1395eee; and

2. Disenrolls from the plan or program by not later than twelve
(12) months after the effective date of enrollment; or

(9) An individual that:

1. Enrolls in a Medicare Part D plan during the initial enrollment
period;

2. Upon enrollment in Part D, was enrolled under a Medicare
supplement policy that covers outpatient prescription drugs; and

3. Terminates enroliment in the Medicare supplement policy
and submits evidence of enrollment in Medicare Part D along with
the application for a policy described in subsection (5)(d) of this
section.

(3) Guaranteed Issue Time Periods.

(a) For an individual described in subsection (2)(a) of this
section, the guaranteed issue period shall:

1. Begin on the later of the date:

a. The individual receives a notice of termination or cessation
of all supplemental health benefits, or, if a notice is not received,
notice that a claim has been denied because of a termination or
cessation; or

b. That the applicable coverage terminates or ceases; and

2. End sixty-three (63) days thereafter;

(b) For an individual described in subsection (2)(b), (c), (e), or
(f) of this section whose enrollment is terminated involuntarily, the
guaranteed issue period shall begin[begins] on the date that the
individual receives a notice of termination and ends sixty-three (63)
days after the date the applicable coverage is terminated;

(c) For an individual described in subsection (2)(d)1 of this
section, the guaranteed issue period shall end on the date that is
sixty-three (63) days after the date the coverage is terminated and
shall begin on the earlier of the date that:

1. The individual receives a notice of termination, a notice of
the insurer’s bankruptcy or insolvency, or other the similar notice if
any; or

2. The applicable coverage is terminated;

(d) For an individual described in subsection (2)(b), (d)2, (d)3,
(e), or (f) of this section who disenrolls voluntarily, the guaranteed
issue period shall begin on the date that is sixty (60) days before
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the effective date of the disenrollment and shall end on the date
that is sixty-three (63) days after the effective date;

(e) For an individual described in subsection (2)(g) of this
section, the guaranteed issue period shall begin on the date the
individual receives notice pursuant to Section 1882(v)(2)(B) of the
Social Security Act, 42 U.S.C. 1395ss(v)(2)(B), from the Medicare
supplement insurer during the sixty (60) day period immediately
preceding the initial Part D enrollment period and shall end on the
date that is sixty-three (63) days after the effective date of the
individual’s coverage under Medicare Part D; and

(f) For an individual described in subsection (2) of this section
but not described in the preceding provisions of this subsection,
the guaranteed issue period shall begin on the effective date of
disenrolliment and shall end on the date that is sixty-three (63) days
after the effective date.

(4) Extended Medigap Access for Interrupted Trial Periods.

(@) For an individual described in subsection (2)(e) of this
section whose enrollment with an organization or provider
described in Subsection (2)(e)l of this section is involuntarily
terminated within the first twelve (12) months of enroliment, and
who, without an intervening enroliment, enrolls with another
organization or provider, the subsequent enrollment shall be
deemed to be an initial enrollment described in subsection(2)(e)of
this section;

(b) For an individual described in subsection (2)(f) of this
section whose enroliment with a plan or in a program described in
Subsection (2)(f) of this section is involuntarily terminated within
the first twelve (12) months of enrollment, and who, without an
intervening enroliment, enrolls in another plan or program, the
subsequent enroliment shall be deemed to be an initial enrollment
described in subsection (2)(f) of this section; and

(c) For purposes of subsection (2)(e) and (f) of this section,
enrollment of an individual with an organization or provider
described in subsection (2)(e)1 of this section, or with a plan or in a
program described in subsection (2)(f) of this section, shall not be
deemed to be an initial enroliment under this paragraph after the
two (2) year period beginning on the date on which the individual
first enrolled with an organization, provider, plan, or program.

(5) Products to Which Eligible Persons are Entitled. The
Medicare supplement policy to which eligible persons shall be[are]
entitled under:

(a) Section 14(2)(a), (b), (c) and (d)[13R2)}a)—{b)<{c)and-{(d)] of
this administrative regulation is a Medicare supplement policy
that[which] has a benefit package classified as Plan A, B, C, F,
high deductible F, K, or L offered by any insurer;][:]

(b)1. Subject to subparagraph 2 of this paragraph, a person
eligible pursuant to subsection (2)(e) of this
section[14e2)e}][43¢2Ke)][ i Histrat ion] is
the same Medicare supplement policy in which the individual was
most recently previously enrolled, if available from the same
insurer, or, if not so available, a policy described in paragraph (a)
of this subsection;

2. After December 31, 2005, if the individual was most recently
enrolled in a Medicare supplement policy with an outpatient
prescription drug benefit, a Medicare supplement policy described
in this subparagraph is:

a. The policy available from the same insurer but modified to
remove outpatient prescription drug coverage; or

b. At the election of the policyholder, an A, B, C, F, high
deductible F, K, or L policy that is offered by any insurer;

(c) Subsection (2)(f) of this section[242KH|[132)}H][ef-this
administrativeregutation] shall include any Medicare supplement
policy offered by any insurer;

(d) Subsection (2)(q) of this section[H42X)][I32Ke)][ef
this—administrativeregulation] is a Medicare supplement policy
that:

1. Has a benefit package classified as Plan A, B, C, F, high
deductible F, K, or L; and

2. Is offered and available for issuance to new enrollees by the
same insurer that issued the individual's Medicare supplement
policy with outpatient prescription drug coverage.

(6) Notification provisions.

(a) Upon an event described in subsection (2) of this section
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resulting in a loss of coverage or benefits due to the termination of
a contract or agreement, policy, or plan, the organization that
terminates the contract or agreement, the insurer terminating the
policy, or the administrator of the plan being terminated,
respectively, shall notify the individual of the individual's rights
under this section, and of the obligations of insurers of Medicare
supplement policies under subsection (1) of this section. This
notice shall be communicated simultaneously with the notification
of termination.

(b) Upon an event described in subsection (2) of this section
resulting in an individual ceasing enrollment under a contract or
agreement, policy, or plan, the organization that offers the contract
or agreement, regardless of the basis for the cessation of
enrollment, the insurer offering the policy, or the administrator of
the plan, respectively, shall notify the individual of the individual's
rights under this section, and of the obligations of insurer of
Medicare supplement policies under subsection (1) of this
section[4D[13E)] [ } } : ]. The
notice shall be communicated within ten (10) working days of the
insurer receiving notification of disenrollment.

Section 15[Seetion-14]. Standards for Claims Payment. (1) An
insurer shall comply with 42 U.S.C. 1395ss, section 1882(c)(3) of
the Social Security Act, by:

(a) Accepting a notice from a Medicare carrier on dually
assigned claims submitted by participating physicians and
suppliers as a claim for benefits in place of any other claim form
required and making a payment determination on the basis of the
information contained in that notice;

(b) Notifying the participating physician or supplier and the
beneficiary of the payment determination;

(c) Paying the participating physician or supplier;

(d) Upon enroliment, furnishing each enrollee with a card listing
the policy name, number and a central mailing address to which
notices from a Medicare carrier may be sent;

(e) Paying user fees for claim notices that are transmitted
electronically or in another manner; and

(f) Providing to the secretary of, at least annually, a central
mailing address to which all claims may be sent by Medicare
carriers.

(2) Compliance with the requirements established in
subsection (1) of this section shall be certified to the commissioner
as part of the insurer’s annual filing pursuant to KRS 304.3-240.

Section 16[Seetien-15]. Loss Ratio Standards and Refund or
Credit of Premium. (1) Loss Ratio Standards.

(@)1. Pursuant to KRS 304.14-530, a Medicare Supplement
policy form or certificate form shall not be delivered or issued for
delivery in Kentucky unless it is expected to return to policyholders
and certificate holders in the form of aggregate benefits, not
including anticipated refunds or credits, provided under the policy
form or certificate form which total:

a. At least seventy-five (75) percent of the aggregate amount
of premiums earned in the case of group policies; or

b. At least sixty-five (65) percent of the aggregate amount of
premiums earned in the case of individual policies.[:]

2. The calculation shall be in accordance with accepted
actuarial principles and practices; and

a. Based on:

(i) Incurred claims experience or incurred health care expenses
if coverage is provided by a health maintenance organization on a
service rather than reimbursement basis; and

(i) Earned premiums for the period; and

b. Incurred health care expenses if coverage is provided by a
health maintenance organization shall not include:

(i) Home office and overhead costs;

(i) Advertising costs;

(iii) Commissions and other acquisition costs;

(iv) Taxes;

(v) Capital costs;

(vi) Administrative costs; and

(vii) Claims processing costs.

(b) A filing of rates and rating schedules shall demonstrate that
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expected claims in relation to premiums comply with the
requirements of this section when combined with actual experience
to date. Filings of rate revisions shall also demonstrate that the
anticipated loss ratio over the entire future period for which the
revised rates are computed to provide coverage can be expected
to meet the appropriate loss ratio standards.

(c) For policies issued prior to October 14, 1990, expected
claims in relation to premiums shall meet:

1. The originally filed anticipated loss ratio when combined with
the actual experience since inception;

2. The appropriate loss ratio requirement from paragraph
(a)la and b of this subsection [ } }
when combined with actual experience beginning with July 5,
1996, to date; and

3. The appropriate loss ratio requirement from paragraph
(a)la and b of this subsection[{t{a)yta—and-b—of-this—section]
over the entire future period for which the rates are computed to
provide coverage.

(2) Refund or Credit Calculation.

(a) An insurer shall collect and file with the commissioner by
May 31 of each year the data contained in the applicable reporting
form contained in HL-MS-1 for each type in a standard Medicare
supplement benefit plan.[:]

(b) If on the basis of the experience as reported the benchmark
ratio since inception (ratio 1) exceeds the adjusted experience ratio
since inception (ratio 3), then a refund or credit calculation shall be
required. The refund calculation shall be done on a statewide basis
for each type in a standard Medicare supplement benefit plan. For
purposes of the refund or credit calculation, experience on policies
issued within the reporting year shall be excluded.

(c) For policies or certificates issued prior to October 14, 1990,
the insurer shall make the refund or credit calculation separately
for all individual policies, including all group policies subject to an
individual loss ratio standard when issued, combined and all other
group policies combined for experience after July 5, 1996.

(d) A refund or credit shall be made only when the benchmark
loss ratio exceeds the adjusted experience loss ratio and the
amount to be refunded or credited exceeds the level as identified
on the annual refund calculation form HL-MS-1. The refund shall
include interest from the end of the calendar year to the date of the
refund or credit at a rate specified by the Secretary of Health and
Human Services, but it shall not be less than the average rate of
interest for thirteen (13) week Treasury notes. A refund or credit
against premiums due shall be made by September 30 following
the experience year upon which the refund or credit is based.

(3) Annual filing of Premium Rates.

(a) An insurer of Medicare supplement policies and certificates
issued before or after January 14, 1992, in this state shall file
annually for approval by the commissioner in accordance with the
filing requirements and procedures prescribed by the
commissioner in KRS 304-14-120:

1. Rates;

2. Rating schedule; and

3. Supporting documentation, including ratios of incurred
losses to earned premiums by policy duration.

(b) The supporting documentation shall also demonstrate in
accordance with actuarial standards of practice using reasonable
assumptions that the appropriate loss ratio standards can be
expected to be met over the entire period for which rates are
computed. The demonstration shall exclude active life reserves.

(c) An expected third-year loss ratio that[whieh] is greater
than or equal to the applicable percentage shall be demonstrated
for policies or certificates in force less than three (3) years.

(d) As soon as practicable, but prior to the effective date of
enhancements in Medicare benefits, every insurer of Medicare
supplement policies or certificates in this state shall file with the
commissioner, in accordance with KRS 304-14.120:

1.a. Appropriate premium adjustments necessary to produce
loss ratios as anticipated for the current premium for the applicable
policies or certificates. The supporting documents necessary to
justify the adjustment shall accompany the filing.

b. Appropriate premium adjustments necessary to produce an
expected loss ratio under the policy or certificate to conform to
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minimum loss ratio standards for Medicare supplement policies
and that[whiech] are expected to result in a loss ratio at least as
great as that originally anticipated in the rates used to produce
current premiums by the insurer for the Medicare supplement
policies or certificates. A premium adjustment that[whieh] would
modify the loss ratio experience under the policy other than the
adjustments described in this subsection shall not be made with
respect to a policy at any time other than upon its renewal date or
anniversary date.

c. If an insurer fails to make premium adjustments acceptable
to the commissioner in accordance with this section, the
commissioner may order premium adjustments, refunds or
premium credits necessary to achieve the loss ratio required by
this section.

2. Any appropriate riders, endorsements, or policy forms
needed to accomplish the Medicare supplement policy or
certificate modifications necessary to eliminate benefit duplications
with Medicare. The riders, endorsements, or policy forms shall
provide a clear description of the Medicare supplement benefits
provided by the policy or certificate.

(4) Public Hearings. The commissioner may conduct a public
hearing pursuant to KRS 304.2-310, to gather information
concerning a request by an insurer for an increase in a rate for a
policy form or certificate form issued before or after January 1,
1992, if the experience of the form for the previous reporting period
is not in compliance with the applicable loss ratio standard. The
determination of compliance shall be made without consideration
of any refund or credit for the reporting period. Public notice of the
hearing shall be furnished in accordance with KRS 304.2-320.

Section 17[Seetion—16]. Filing and Approval of Policies and
Certificates and Premium Rates. (1) An insurer shall not deliver or
issue for delivery a policy or certificate to a resident of Kentucky
unless the policy form or certificate form has been filed with and
approved by the commissioner in accordance with filing
requirements and procedures in KRS 304.14-120.

(2) An insurer shall file, with the commissioner, any riders or
amendments to policy or certificate forms, issued in Kentucky, to
delete outpatient prescription drug benefits as required by the
Medicare Prescription Drug, Improvement, and Modernization Act
of 2003, Pub. L. 108-173.

(3) An insurer shall not use or change premium rates for a
Medicare supplement policy or certificate unless the rates, rating
schedule, and supporting documentation have been filed with and
approved by the commissioner in accordance with KRS 304.14-
120.

(4)(a) Except as provided in paragraph (b) of this subsection,
an insurer shall not file for approval more than one (1) form of a
policy or certificate of each type for each standard Medicare
supplement benefit plan.

(b) An insurer may offer, with the approval of the
commissioner, up to four (4) additional policy forms or certificate
forms of the same type for the same standard Medicare
supplement benefit plan, one (1) for each of the following cases:

1. The inclusion of new or innovative benefits;

2. The addition of either direct response or agent marketing
methods;

3. The addition of either guaranteed issue or underwritten
coverage; and

4. The offering of coverage to individuals eligible for Medicare
by reason of disability.

(c) A type of a policy or certificate form shall include:

1. An individual policy;

2. A group policy;

3. An individual Medicare Select policy; or

4. A group Medicare Select policy.

(5)(a) Except as provided in subparagraph 1 of this paragraph,
an insurer shall continue to make available for purchase any policy
form or certificate form issued after January 1, 1992, that has been
approved by the commissioner. A policy form or certificate form
shall not be considered to be available for purchase unless the
insurer has actively offered it for sale in the previous twelve (12)
months.
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1. An insurer may discontinue the availability of a policy form or
certificate form if the insurer provides to the commissioner in
writing its decision at least thirty (30) days prior to discontinuing the
availability of the form of the policy or certificate. After receipt of the
notice by the commissioner, the insurer shall not offer for sale the
policy form or certificate form in Kentucky.

2. An insurer that discontinues the availability of a policy form
or certificate form pursuant to subparagraph 1 of this paragraph
shall not file for approval a new policy form or certificate form of the
same type for the same standard Medicare supplement benefit
plan as the discontinued form for a period of five (5) years after the
insurer provides notice to the commissioner of the discontinuance.
The period of discontinuance may be reduced if the commissioner
determines that a shorter period is appropriate.

(b) The sale or other transfer of Medicare supplement business
to another insurer shall be considered a discontinuance for the
purposes of this subsection.

(c) A change in the rating structure or methodology shall be
considered a discontinuance under paragraph (a) of this
subsection unless the insurer complies with the following
requirements:

1. The insurer provides an actuarial memorandum, describing
the manner in which the revised rating methodology and resultant
rates differ from the existing rating methodology and existing rates;
and

2. The insurer does not subsequently put into effect a change
of rates or rating factors that would cause the percentage
differential between the discontinued and subsequent rates as
described in the actuarial memorandum to change. The
commissioner may approve a change to the differential that is in
the public interest.

(6)(a) Except as provided in paragraph (b) of this subsection,
the experience of all policy forms or certificate forms of the same
type in a standard Medicare supplement benefit plan shall be
combined for purposes of the refund or credit calculation
prescribed in Section 16 [45] of this administrative regulation.

(b) Forms assumed under an assumption reinsurance
agreement shall not be combined with the experience of other
forms for purposes of the refund or credit calculation.

(7) An insurer shall not present for filing or approval a rate
structure for its Medicare supplement policies or certificates issued
after October 4, 2005, based upon a structure or methodology with
any groupings of attained ages greater than one (1) year. The ratio
between rates for successive ages shall increase smoothly as age
increases.

Section 18[Seection——217]. Permitted Compensation
Arrangements. (1) An insurer or other entity may provide
commission or other compensation to an agent or other
representative for the sale of a Medicare supplement policy or
certificate only if the first year commission or other first year
compensation is no more than 200 percent of the commission or
other compensation paid for selling or servicing the policy or
certificate in the second year or period.

(2) The commission or other compensation provided in
subsequent (renewal) years shall be the same as that provided in
the second year or period and shall be provided for no fewer than
five (5) renewal years.

(3) An insurer or other entity shall not provide compensation to
its agents or other producers and an agent or producer shall not
receive compensation greater than the renewal compensation
payable by the replacing insurer on renewal policies or certificates
if an existing policy or certificate is replaced.

Section 19[Section—18]. Required Disclosure Provisions. (1)
General Rules.

(@)1. Medicare supplement policies and certificates shall
include a renewal or continuation provision.

2. The language or specifications of a renewal or continuation
provision shall be consistent with the type of contract issued.

3. The renewal or continuation provision shall:

a. Be appropriately captioned;

b. Appear on the first page of the policy; and
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c. Include any reservation by the insurer of the right to change
premiums and any automatic renewal premium increases based on
the policyholder’s age.

(b)1. A rider or endorsement added to a Medicare supplement
policy after date of issue or at reinstatement or renewal that
reduces or_eliminates[which—+reduce—or—eliminate] benefits or
coverage in the policy shall require a signed acceptance by the
insured, except for a rider or endorsement by which an insurer:

a. Effectuates a request made in writing by the insured;

b. Exercises a specifically reserved right under a Medicare
supplement policy; or

c. Is required to reduce or eliminate benefits to avoid
duplication of Medicare benefits.

2. After the date of policy or certificate issue, any rider or
endorsement that[which] increases benefits or coverage with a
concomitant increase in premium during the policy term shall be
agreed to in writing signed by the insured, unless:

a. The benefits are required by the minimum standards for
Medicare supplement policies; or

b. If the increased benefits or coverage is required by law.

3. If a separate additional premium is charged for benefits
provided in connection with riders or endorsements, the premium
charge shall be set forth in the policy.

(c) Medicare supplement policies or certificates shall not
provide for the payment of benefits based on standards described
as "usual and customary," "reasonable and customary," or words
of similar import.

(d) If a Medicare supplement policy or certificate contains any
limitations with respect to preexisting conditions, these limitations
shall appear as a separate paragraph of the policy and be labeled
as "Preexisting Condition Limitations."

(e) Medicare supplement policies and certificates shall have a
notice prominently printed on the first page of the policy or
certificate, or attached thereto, stating in substance that the
policyholder or certificate holder shall have the right to return the
policy or certificate within thirty (30) days of its delivery and to have
the premium refunded if, after examination of the policy or
certificate, the insured person is not satisfied for any reason.

(1. Insurers of accident and sickness policies or certificates
which provide hospital or medical expense coverage on an
expense incurred or indemnity basis to persons eligible for
Medicare shall provide to those applicants a Guide to Health
Insurance for People with Medicare in the language, format, type
size, type proportional spacing, bold character, and line spacing
developed jointly by the National Association of Insurance
Commissioners and Centers for Medicare and Medicaid Services
and in a type size no smaller than twelve (12) point type.

2. Delivery of the guide described in subparagraph 1 of this
paragraph shall be made:

a. Whether or not the policies or certificates are advertised,
solicited, or issued as Medicare supplement policies or certificates
as described in this administrative regulation.

b. To the applicant upon application and acknowledgement of
receipt of the guide shall be obtained by the insurer, except that
direct response insurer shall deliver the guide to the applicant upon
request but not later than at policy delivery.

(2) Notice requirements.

(a) As soon as practicable, but no later than thirty (30) days
prior to the annual effective date of any Medicare benefit changes,
an insurer shall notify its policyholders and certificate holders of
modifications it has made to Medicare supplement insurance
policies or certificates. The notice shall:

1. Include a description of revisions to the Medicare program
and a description of each modification made to the coverage
provided under the Medicare supplement policy or certificate; and

2. Inform each policyholder or certificate holder as to if any
premium adjustment is to be made due to changes in Medicare.

(b) The notice of benefit madifications and any premium
adjustments shall be in outline form and in clear and simple terms
S0 as to facilitate comprehension.

(c) The notices shall not contain or be accompanied by any
solicitation.

(3) Insurers shall comply with any notice requirements of the
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Medicare Prescription Drug, Improvement and Modernization Act
of 2003, Pub.L. 108-173.

(4) Outline of Coverage Requirements
Supplement Policies.

(@) An insurer shall provide an outline of coverage to all
applicants when an application is presented to the prospective
applicant and, except for direct response policies, shall obtain an
acknowledgement of receipt of the outline from the applicant.[;
and]

(b) If an outline of coverage is provided at application and the

Medicare supplement policy or certificate is issued on a basis
that[which] would require revision of the outline, a substitute
outline of coverage properly describing the policy or certificate shall
accompany the policy or certificate when it is delivered and contain
the following statement, in no less than twelve (12) point type,
immediately above the company name:
"NOTICE: READ THIS OUTLINE OF COVERAGE CAREFULLY.
IT IS NOT IDENTICAL TO THE OUTLINE OF COVERAGE
PROVIDED UPON APPLICATION AND THE COVERAGE
ORIGINALLY APPLIED FOR HAS NOT BEEN ISSUED."

(c) The outline of coverage provided to applicants pursuant to
this section shall consist of four (4) parts: a cover page, premium
information, disclosure pages, and charts displaying the features of
each benefit plan offered by the insurer. The outline of coverage
shall be in the language and format prescribed in the HL-MS-4 or
the Plan Benefit Chart in no less than twelve (12) point type. All
plans shall be shown on the cover page, and the plans that are
offered by the insurer shall be prominently identified. Premium
information for plans that are offered shall be shown on the cover
page or immediately following the cover page and shall be
prominently displayed. The premium and mode shall be stated for
all plans that are offered to the prospective applicant. All possible
premiums for the prospective applicant shall be illustrated.

(5) Notice Regarding Policies or Certificates That[Which] Are
Not Medicare Supplement Policies.

(a)1. Any accident and sickness insurance policy or certificate,
other than a Medicare supplement policy, a policy issued pursuant
to a contract under Section 1876 of the Federal Social Security
Act, 42 U.S.C. 1395 et seq., disability income policy, or other policy
identified in Section 3(2) of this administrative regulation, issued for
delivery in Kentucky to persons eligible for Medicare shall notify
insureds under the policy that the policy is not a Medicare
supplement policy or certificate.

2. The notice shall either be printed or attached to the first
page of the outline of coverage delivered to insureds under the
policy, or if no outline of coverage is delivered, to the first page of
the policy, or certificate delivered to insureds.

3. The notice shall be in no less than twelve (12) point type and

shall contain the following language:
"THIS (POLICY OR CERTIFICATE) IS NOT A MEDICARE
SUPPLEMENT (POLICY OR CONTRACT). If you are eligible for
Medicare, review the Guide to Health Insurance for People with
Medicare available from the company."

(b) Applications provided to persons eligible for Medicare for
the health insurance policies or certificates described in paragraph
(a) of this subsection[{5)(a)-ofthis—section] shall disclose, using
the applicable statement in HL-MS-3 the extent to which the policy
duplicates Medicare. The disclosure statement shall be provided
as a part of, or together with, the application for the policy or
certificate.

for Medicare

Section 20[Seetion—19]. Requirements for Application Forms
and Replacement Coverage. (1) Comparison statement.

(a) If a Medicare Advantage or Medicare supplement policy or
certificate is to replace another Medicare supplement or Medicare
Advantage policy or certificate, there shall be presented to the
applicant, no later than the application date, HL-MS-5.

(b) Direct response insurers shall present the comparison
statement to the applicant not later than when the policy is
delivered.

(c) Agents shall:

1. Obtain the signature of the applicant on the comparison
statement;
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2. Sign the comparison statement; and

3. Send the comparison statement to the insurer and attach a
copy of the comparison statement to the replacement policy.

(2)(a) Application forms shall include the questions on HL-MS-
6 designed to elicit information as to whether, as of the date of the
application:

1. The applicant currently has Medicare supplement, Medicare
Advantage, Medicaid coverage, or another health insurance policy
or certificate in force; or

2. A Medicare supplement policy or certificate is intended to
replace any other accident and sickness policy or certificate
presently in force.

(b) An agent shall provide the HL-MS-07 to the applicant.

(c) A supplementary application or other form to be signed by
the applicant and agent containing the questions as found on the
HL-MS-06 and statements on HL-MS-07 may be used.

(3) Agents shall list, on HL-MS-06 or on the supplementary
form as identified in subsection (2)(c) of this section, any other
health insurance policies they have sold to the applicant including:

(a) Policies sold that[whieh] are still in force; and

(b) Palicies sold in the past five (5) years that are no longer in
force.

(4) For an insurer that uses direct response, a copy of the
application or supplemental form, signed by the applicant, and
acknowledged by the insurer, shall be returned to the applicant by
the insurer upon delivery of the policy.

(5) Upon determining that a sale will involve replacement of
Medicare supplement coverage, any insurer, other than an insurer
that uses direct response, or its agent, shall furnish the applicant,
prior to issuance or delivery of the Medicare supplement policy or
certificate, a notice regarding replacement of Medicare supplement
coverage. One (1) copy of the notice signed by the applicant and
the agent, except if the coverage is sold without an agent, shall be
provided to the applicant and an additional signed copy shall be
retained by the insurer. An insurer that uses direct response shall
deliver to the applicant at issuance of the policy, the notice
regarding replacement of Medicare supplement coverage. Upon
receipt of the notice, the applicant or the applicant’s[their]
designee shall notify the insurer who previously provided Medicare
supplement coverage of the replacement coverage.

(6) The notice required by subsection (5) of this section for an
insurer shall be provided as specified in HL-MS-08, in no less than
twelve (12) point type or in a form developed by the insurer, which
shall:

(a) Meet the requirements of this section; and

(b) Be filed with and approved by the commissioner prior to
use.

Section 21[Seetion—20]. Filing Requirements for Advertising
and Policy Delivery. (1) An insurer shall provide a copy of any
Medicare supplement advertisement intended for use in Kentucky
whether through written, electronic, radio, or television, or any
other medium to the commissioner for review prior to use.
Advertisements shall not require approval prior to use, but an
advertisement shall not be used if it has been disapproved by the
commissioner and notice of the disapproval has been given to the
insurer.

(2) Insurers and agents shall not use the names and
addresses of persons purchased as "leads" unless the solicitation
material used to obtain the names and addresses of the "leads" are
filed as advertisement as required by this section. Insurers and
agents shall not use "leads" if the solicitation materials have been
disapproved by the commissioner.

(3) If a Medicare supplement policy is not delivered by mail, the
agent or insurer shall obtain a signed and dated delivery receipt
from the insured. If the delivery receipt is obtained by an agent, the
agent shall forward the delivery receipts to the insurer.

Section 22[Seetior—21]. Standards for Marketing. (1) An
insurer, directly or through its agents or other representatives,
shall:

(a) Establish marketing procedures to assure that any
comparison of policies by its agents or other representatives will be
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fair and accurate.

(b) Establish marketing procedures to assure excessive
insurance is not sold or issued.

(c) Display prominently by type, stamp or other appropriate
means, on the first page of the policy the following disclosure:
"Notice to buyer: This policy may not cover all of your medical
expenses."

(d) Inquire and make every reasonable effort to identify if a
prospective applicant or enrollee for Medicare supplement
insurance already has accident and sickness insurance and the
types and amounts of any insurance.

(e) Establish auditable procedures for verifying compliance
with this subsection[{1)-efthis-section].

(2) In addition to the practices prohibited in KRS Chapter
304.12 and 806 KAR 12:092, the following acts and practices shall
be prohibited:

(a) Twisting. Making any unfair or deceptive representation or
incomplete or fraudulent comparison of any insurance policies or
insurers for the purpose of inducing, or tending to induce, any
person to lapse, forfeit, surrender, terminate, retain, pledge,
assign, borrow on, or convert an insurance policy or to take out a
policy of insurance with another insurer.

(b) High pressure tactics. Employing any method of marketing
having the effect of or tending to induce the purchase of insurance
through force, fright, threat, whether explicit or implied, or undue
pressure to purchase or recommend the purchase of insurance.

(c) Cold lead advertising. Making use of any method of
marketing which fails to disclose in a conspicuous manner that a
purpose of the method of marketing is solicitation of insurance and
that contact will be made by an insurance agent or insurance
company.

(3) The terms "Medicare Supplement,” "Medigap," "Medicare
Wrap-Around" and similar words shall not be used unless the
policy is issued in compliance with this administrative regulation.

Section 23[Section—22]. Appropriateness of Recommended
Purchase and Excessive Insurance. (1) In recommending the
purchase or replacement of any Medicare supplement policy or
certificate an agent shall make reasonable efforts to determine the
appropriateness of a recommended purchase or replacement.

(2) Any sale of a Medicare supplement policy or certificate that
will provide an individual more than one Medicare supplement
policy or certificate shall be prohibited.

(3) An insurer shall not issue a Medicare supplement policy or
certificate to an individual enrolled in Medicare Part C unless the
effective date of the coverage is after the termination date of the
individual’s Part C coverage.

Section 24[Seetion—23]. Reporting of Multiple Policies. (1) On
or before March 1 of each year, an insurer shall report to the
commissioner the following information, using HL-MS-2, for every
individual resident of Kentucky for which the insurer has in force
more than one Medicare supplement policy or certificate:

(a) Policy and certificate number; and

(b) Date of issuance.

(2) The items set forth in subsection (1) of this section shall be
grouped by individual policyholder.

Section 25[Sectioh—24]. Prohibition Against Preexisting
Conditions, Waiting Periods, Elimination Periods, and Probationary
Periods in Replacement Policies or Certificates. (1) If a Medicare
supplement policy or certificate replaces another Medicare
supplement policy or certificate, the replacing insurer shall waive
any time periods applicable to preexisting conditions, waiting
periods, elimination periods, and probationary periods in the new
Medicare supplement policy or certificate to the extent time was
spent under the original policy.

(2) If a Medicare supplement policy or certificate replaces
another Medicare supplement policy or certificate which has been
in effect for at least six (6) months, the replacing policy shall not
provide any time period applicable to preexisting conditions,
waiting periods, elimination periods, and probationary periods.
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Section 26[Section—25]. Prohibition Against Use of Genetic
Information and Requests for Genetic Testing. This Section shall
apply to all policies with policy years beginning on or after the
effective date of this administrative regulation. (1) An insurer of a
Medicare supplement policy or certificate shall not:

(a) Deny or condition the issuance or effectiveness of the
policy or certificate, including the imposition of any exclusion of
benefits under the policy based on a pre-existing condition, on the
basis of the genetic information with respect to any individual; and

(b) Discriminate in the pricing of the policy or certificate,
including the adjustment of premium rates, of an individual on the
basis of the genetic information with respect to any individual.

(2)[Nething—in] Subsection (1) of this section shall not be
construed to limit the ability of an insurer, to the extent permitted by
law, from:

(a) Denying or conditioning the issuance or effectiveness of the
policy or certificate or increasing the premium for a group based on
the manifestation of a disease or disorder of an insured or
applicant; or

(b) Increasing the premium for any policy issued to an
individual based on the manifestation of a disease or disorder of an
individual who is covered under the policy, and the manifestation of
a disease or disorder in one individual cannot also be used as
genetic information about other group members and to further
increase the premium for the group.

(3) Except as provided by subsection (6) of this section, an
insurer of a Medicare supplement policy or certificate shall not
request or require an individual or a family member of an individual
to undergo a genetic test.

(4) Subsection (3) of this section shall not be construed to
prohibit an insurer of a Medicare supplement policy or certificate
from obtaining and using the results of a genetic test in making a
determination regarding payment, as described for the purposes of
applying the regulations promulgated under part C of title XI of the
Social Security Act, 42 U.S.C.[U-S-:GA:]_1320d et seq., and
section 264 of the Health Insurance Portability and Accountability
Act of 1996, 42 U.S.C. 1320d-2, and consistent with subsection (1)
of this section.

(5) For purposes of carrying out subsection (4) of this section,
an insurer of a Medicare supplement policy or certificate may
request only the minimum amount of information necessary to
accomplish the intended purpose.

(6) Notwithstanding subsection (3) of this section, an insurer of
a Medicare supplement policy may request, but shall not require,
that an individual or a family member of the individual undergo a
genetic test if each of the following conditions is met:

(@) The request shall be made pursuant to research that
complies with 45 C.F.R. part 46, or equivalent federal regulations,
and any applicable state or local law, or administrative regulations,
for the protection of human subjects in research.

(b) The insurer clearly indicates to each individual, or if a minor
child, to the legal guardian of the child, to whom the request is
made that:

1. Compliance with the request shall be voluntary; and

2. Noncompliance shall have no effect on enrollment status or
premium or contribution amounts.[;]

(c) Genetic information collected or acquired under this
subsection shall not be used for underwriting, determination of
eligibility to enroll or maintain enrollment status, premium rates, or
the issuance, renewal, or replacement of a policy or certificate.

(d) The insurer notifies the secretary in writing that the insurer
is conducting activities pursuant to the exception provided for
under this subsection, including a description of the activities
conducted.

(e) The insurer complies with other conditions as the secretary
may by federal regulation require for activities conducted under this
subsection.

(7) An insurer of a Medicare supplement policy or certificate
shall not request, require, or purchase genetic information for
underwriting purposes.

(8) An insurer of a Medicare supplement policy or certificate
shall not request, require, or purchase genetic information with
respect to any individual prior to an individual's enrollment under
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the policy in connection with enroliment.

(9) If an insurer of a Medicare supplement policy or certificate
obtains genetic information incidental to the requesting, requiring,
or purchasing of other information concerning any individual, the
request, requirement, or purchase shall not be considered a
violation of subsection (8) of this section if the request,
requirement, or purchase is not in violation of subsection (7) of this
section.

Section 27[Seetion—26]. Incorporated by Reference. (1) The
following material is corporate by reference:

(a) "HL-MS-1", July 2009 edition;

(b) "HL-MS-2", July 2009 edition;

(c) "HL-MS-3", July 2009 edition;

(d) "HL-MS-4", October 2009 edition;

(e) "HL-MS-5", May 2018[July-2009] edition;

(f) "HL-MS-06", July 2009 edition;

(g) "HL-MS-07", July 2009 edition; [and]

(h) "HL-MS-08", October 2009 edition; and

(i) "Plan Benefit Chart", April 2018 edition.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Insurance, 215 West Main Street, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

NANCY G. ATKINS, Commissioner
DAVID A. DICKERSON, Secretary

APPROVED BY AGENCY: June 14, 2018

FILED WITH LRC: Junel5, 2018 at 9 a.m.

CONTACT PERSON: Patrick D. O’Connor |Il, Kentucky
Department of Insurance, 215 W. Main Street, Frankfort, Kentucky
40601, phone (502) 564-6026, fax (502) 564-2669, email
Patrick.oconnor@ky.gov.
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ADMINISTRATIVE REGULATIONS AMENDED AFTER PUBLIC HEARING
OR RECEIPT OF WRITTEN COMMENTS

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(Amended After Comments)

501 KAR 6:020. Corrections policies and procedures.

RELATES TO: KRS Chapters 196, 197, 439

STATUTORY AUTHORITY: KRS 196.035, 197.020, 439.470,
439.590, 439.640, 532.260

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035,
197.020, 439.470, 439.590, and 439.640 authorize the Justice and
Public Safety Cabinet and Department of Corrections to
promulgate administrative regulations necessary and suitable for
the proper administration of the department or any of its divisions.
These policies and procedures are incorporated by reference in
order to comply with the accreditation standards of the American
Correctional Association. This administrative regulation establishes
the policies and procedures for the Department of Corrections.

Section 1. Incorporation by Reference. (1) "Department of
Corrections Policies and Procedures”, October 12[July—19][Ap+il
12], 2018, are incorporated by reference. Department of
Corrections Policies and Procedures include:

12 News Media (Amended 6/10/14)

14 The Monitoring and Operation of Private Prisons
(Amended 5/15/08)
2.1 Inmate Canteen (Amended 2/26/16)

2.12 Abandoned Inmate Funds (Amended 4/12/18)
3.1 Code of Ethics (Amended 12/10/13)

[35 Sexual-Harassment—and-Anti-Harassment(Amended

12/16/13)]
3.9 Student Intern Placement Procedure (Amended 11/7/16)
3.10 Appearance and Dress for Nonuniformed Staff (Amended

1/12/18)

3.11 Drug Free Workplace Employee Drug Testing (Amended
12/10/13)

3.14 Employee Time and Attendance Requirements (Amended
6/14/16)

3.17 Uniformed Employee Dress Code (Amended 1/12/18)
3.22 Staff Sexual Offenses (Amended 12/10/13)
3.23 Internal Affairs Investigation (Amended 10/12/18[Added

8/25/09])

5.1 Research, Surveys and Data Requests (Amended
3/14/18)

5.3 Program Evaluation and Measurement (Amended 6/9/15)

6.1 Open Records Law (Amended 5/14/07)

6.2 Inmate Record (Added 11/7/16)

8.2 Fire Safety (Amended 3/14/14)

8.7 Notification of Extraordinary Occurrence (Amended
3/14/14)

9.4 Transportation of Inmates to Funerals or Bedside Visits

(Amended 6/9/15)
9.6 Contraband (Amended 2/26/16)
9.8 Search Policy (Amended 3/14/18)
9.13 Transport to Court - Civil Action (Amended 07/09/07)
9.18 Informants (Amended 9/13/10)
9.19 Found Lost or Abandoned Property (Amended 10/14/05)
10.2 Special Management Inmates (Amended 4/11/17)
10.3 Safekeepers and Contract Prisoners (Amended 1/12/18)
11.2 Dietary Procedures and Compliance (Amended 1/12/17)
11.4 Alternative Dietary Patterns (Amended 1/12/17)
13.1 Pharmacy Policy and Formulary (Amended 1/15/15)
13.2 Health Maintenance Services (Amended 2/26/16)
13.3 Medical Alert System (Amended 3/14/14)
135 Advance Healthcare Directives (Amended 6/14/16)
13.6 Sex Offender Treatment Program (Amended 11/7/16)
13.7 Involuntary Psychotropic Medication (Amended 10/14/05)
13.8 Substance Abuse Program (Amended 10/12/12)
13.9 Dental Services (Amended 10/14/05)
13.10 Serious Infectious Disease (Amended 3/14/14)

13.11
13.12

13.13
13.15
14.1

14.2
14.3
14.4
14.5
14.6
14.7

14.8
15.1

15.2
15.3
15.4
15.5
15.6
15.7
15.8

16.1
16.2
16.3
16.4
16.5
171
17.2
17.3
17.4

18.1
18.2

18.3
18.5
18.7
18.9
18.11

18.12

18.13
18.15
18.16
18.17
18.18
19.1
19.2
19.3

19.4
20.1

21.1
22.1
22.2
23.1
25.2
25.3
25.4
25.6

25.10

Do Not Resuscitate Order (Amended 8/9/05)

Suicide Prevention and Intervention Program (Added
8/25/09)

Behavioral Health Services (Amended 11/7/16)

Inmate Observer Program (Added 8/12/16)

Investigation of Missing Inmate Property (Amended
10/14/05)

Personal Hygiene Items (Amended 8/20/13)

Marriage of Inmates (Amended 1/12/17)

Legal Services Program (Amended 3/14/14)

Claims Commission (Amended 4/12/18)

Inmate Grievance Procedure (Amended 3/14/18)

Sexual Abuse Prevention and Intervention Programs
(Amended 4/12/18)

Lesbian, Gay, Bisexual, Transgender, and Intersex
Offenders (Amended 1/12/18)

Hair, Grooming and ID Card Standards (Amended
1/12/18)

Rule Violations and Penalties (Amended 8/12/16)
Meritorious Good Time (Amended 10/12/18[11/7/16])
Program Credit (Amended 6/12/12)

Restoration of Forfeited Good Time (Amended 2/26/16)
Adjustment Procedures and Programs (Amended 3/14/18)
Inmate Accounts (Amended 1/12/18)

Possession or Use of Unauthorized Substance and
Substance Abuse Testing (Amended 4/12/18)

Inmate Visits (Amended 4/11/17)

Inmate Correspondence (Amended 11/7/16)

Inmate Access to Telephones (Amended 10/12/12)

Inmate Packages (Amended 8/12/16)

Video Visitation (Added 8/12/16)

Inmate Personal Property (Amended 3/14/18)
Assessment Center Operations (Amended 6/9/15)
Controlled Intake of Inmates (Amended 3/14/14)
Administrative =~ Remedies:  Sentence  Calculations
(Amended 8/12/16)

Classification of the Inmate (Amended 3/14/18)
Central Office Classification Committee
1/12/18)

Confinement of Youthful Offenders (Added 6/9/15)
Custody Level and Security (Amended 7/19/18[4/12/18])
Transfers (Amended 5/13/16)

Out-of-state Transfers (Amended 2/26/16)

Placement for Mental Health Treatment in CPTU or PCU
(Amended 6/14/16)

Referral Procedure for Inmates Adjudicated Guilty But
Mentally Ill (Amended 2/15/06)

Population Categories (Amended 4/12/18)

Protective Custody (Amended 1/12/18)

Information to the Parole Board (Amended 1/12/18)
Interstate Agreement on Detainers (Amended 07/09/07)
International Transfer of Inmates (Amended 5/14/07)
Governmental Services Program (Amended 10/12/12)
Sentence Credit for Work (Amended 2/26/16)
Inmate  Wage/Time  Credit Program
10/12/18[4/42/18])

Work Release for State Inmates in Jails (Added 4/12/18)
Educational Programs and Educational Good Time
(Amended 8/25/09)

Library Services (Added 3/14/14)

Privilege Trips (Amended 10/14/05)

Recreation and Inmate Activities (Added 3/14/14)
Religious Programs (Amended 3/14/18)

Public Official Notification of Release of an Inmate
(Amended 10/14/05)

Prerelease Program (Effective 11/15/06)

Inmate Furloughs (Added 4/12/18)

Community Service Center Program and Jail Placement
(Amended 10/12/18[3/14/18])

Administrative Release of Inmates (Amended 8/12/16)

(Amended

(Amended
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25.11 Victim Services Notification (Amended 8/25/09)

25.12 Home Incarceration Program (Added 8/12/16)

25.13 Women’s Medical Release: Pregnancy (Added 10/12/18
#39/48])

25.14 Reentry Center Program (Added 10/12/18)

26.1 Citizen Involvement and Volunteer Service Program
(Amended 1/12/18)

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Justice and Public Safety
Cabinet, Office of Legal Services, 125 Holmes Street, 2nd Floor,
Frankfort, Kentucky 40601, phone (502) 564-3279, fax (502) 564-
6686, Monday through Friday, 8 a.m. to 4:30 p.m. This material
may be obtained from the Department of Corrections website in the
policies and procedures area at
https://corrections.ky.gov/Pages/default.aspx.501  KAR  6:020
Corrections policies and procedures

JAMES ERWIN, Acting Commissioner

APPROVED BY AGENCY: September 28, 2018

FILED WITH LRC: October 12, 2018 at 4 p.m.

CONTACT PERSON: Amy V. Barker, Assistant General
Counsel, Justice & Public Safety Cabinet, 125 Holmes Street,
Frankfort, Kentucky 40601, phone (502) 564-3279, fax (502) 564-
6686, email Justice.RegsContact@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
incorporates by
reference the policies and procedures governing the Kentucky
Department of Corrections (DOC)
including the rights and responsibilities of employees and the
inmate population.

(b) The necessity of this administrative regulation: To conform
to the requirements
of KRS 196.035, 196.070, 196.075, 196.173 197.020, 439.470,
439.590, 439.640, 439.3110, 532.100, and 532.260 and to meet
American Correctional Association (ACA) standards requirements.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: The regulation governs the operations
of the Kentucky Department of Corrections. The authorizing
statutes permit the Secretary of the Cabinet or his delegate and the
Commissioner to implement or amend practices or procedures to
ensure the safe and efficient operation of the Kentucky Department
of Corrections.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The regulation
and material incorporated by reference establish the policies and
procedures that govern the operations of the Department of
Corrections and its institutions. It provides direction and information
to Corrections employees and inmates concerning the operations
of the department.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment adds procedures for the Kentucky
Department of Corrections compliance with KRS 196.173 and
439.3110 and maintains compliance with ACA standards.

(b) The necessity of the amendment to this administrative
regulation: To conform to the requirements of KRS 196.035,
196.173, 197.020, 439.3110, and 532.100 and update practices for
the department and its institutions.

(c) How the amendment conforms to the content of the
authorizing statutes: The authorizing statutes permit the Secretary
of the Cabinet or his delegate and the Commissioner to implement
or amend practices or procedures to ensure the safe and efficient
operation of the Kentucky Department of Corrections.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment provides staff and
inmates information concerning the effective and orderly
management of the state correctional institutions.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This affects the Kentucky Department of
Corrections, 3,904 employees, 24,680 inmates, visitors, volunteers
and others who enter state correctional institutions, 12 pregnant
inmates, offenders on home incarceration, 200 community
offenders on probation and parole, jailers and jail employees.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Staff and inmates will have to follow the
new policy and the procedures in it. Jailers and jail employees will
have to comply with the amendment for state inmates housed in a
jail. The institutional employees and inmates of the Department of
Corrections will have to change their actions to comply with any
operational changes made by this amendment.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): An exact cost of compliance is unknown, but it is not
anticipated that the amendment to this administrative regulation will
increase current costs.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The operational changes will
allow compliance with statutory changes.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: No increase in funding is anticipated.

(b) On a continuing basis: No increase in funding is
anticipated.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Kentucky Department of Corrections budgeted funds for the
biennium.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding is anticipated.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
The amendment does not establish or increase any fees.

(9) TIERING: Is tiering applied? No. Tiering was not
appropriate in this administrative regulation because the
administrative regulation applies equally to all those individuals or
entities regulated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The
amendments to this regulation impact the operation of the
Kentucky Department of Corrections and each state correctional
institution. The impact of the new CPP 25.13 on county jails is
limited to eligible state inmates housed in county or regional jails.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 196.030, 196.035, 196.070, 196.075, 196.173,
197.020, Chap. 218A, 439.250, 439.310, 439.3110, 439.3401,
439.470, 439.590, 439.640, 441.560, 510, 529.100, 530.020,
530.064, 531.310, 531.320 532.100, 532.260 and to meet
American Correctional Association (ACA) standards requirements.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year? No
revenue is anticipated to be generated for the Department of
Corrections or county or regional jails from this new policy.
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(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? No revenue is anticipated to be generated for the
Department of Corrections or county or regional jails from this new
policy.

(c) How much will it cost to administer this program for the first
year? The amendment
to this regulation impacts how the Kentucky Department of
Corrections and state correctional
institutions operate. There are no significant additional costs for the
Department of Corrections under this amendment. There may be a
small cost for transportation for twelve state inmates. A bus ticket
costs, on average, approximately $65 per ticket.

(d) How much will it cost to administer this program for
subsequent years? The
amendment to this regulation impacts how the Kentucky
Department of Corrections and state
correctional institutions operate. The costs for the amendment are
not expected to increase costs
for the Kentucky Department of Corrections budgeted funds for the
biennium.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Amended After Comments)

895 KAR 1:001. Definitions for 895 KAR Chapter 1.

RELATES TO: KRS 205.520, 205.8451, 29 U.S.C. 701, 42
U.S.C. 1315, 1395dd, 1396a, 1396d, 9902, 12101, 18001, 20
C.F.R. Part 418, 42 C.F.R. Parts 435, 438, 440

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services
has responsibility to administer the Medicaid Program in
accordance with Title XIX of the Social Security Act. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law for the provision of medical assistance to
Kentucky's indigent citizenry. Pursuant to state and federal law,
including 42 U.S.C. 1315, the Kentucky HEALTH demonstration
waiver has been approved and it shall, on a continuing basis,
determine and establish how the commonwealth provides Medicaid
services and supports for certain Medicaid members. This
administrative regulation establishes definitions for 895 KAR
Chapter 1.

Section 1. Definitions. (1) "ACA" means the Patient Protection
and Affordable Care Act, 42 U.S.C. 18001 et seq.

(2) "ACA expansion adult" means a Kentucky HEALTH
beneficiary who meets the requirements established by 42 C.F.R.
435.119.

(3) "Active months" means the number of months in which a
Kentucky HEALTH beneficiary is not disenrolled or in a suspension
status during a benefit period.

(4) "Alternative benefit plan" or "ABP" means the benefit
package developed by the department and approved by the
Centers for Medicare and Medicaid Services in accordance with 42
C.F.R. Part 440, Subpart C (440.300-440.395 and provided to ACA
expansion adults.

(5) "Applicant" means an individual for which coverage under
Kentucky HEALTH is requested.

(6) "Beneficiary" means an individual who is enrolled in one of
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the following eligibility groups and subject to Kentucky HEALTH
provisions under Title 895 KAR:

(a) ACA expansion adult;

(b) Parent and caretaker relative;

(c) Transitional medical assistance;

(d) Pregnant women; or

(e) Former foster youth.

(7) "Benefit year" means the time period:

(a) January 1 through December 31 of each calendar year; or

(b) From the date of enrollment in Kentucky HEALTH through
December 31 of that same calendar year.

(8)(a) "Chronically homeless" means that an individual has
been:

1. Continuously homeless for the previous ninety (90)
days; or

2. Homeless on at least four (4) occasions in the previous
three (3) years where those occasions cumulatively total at
least ninety (90) days.

(b) For _the purposes of this subsection, "homeless"
means that a person is sleeping overnight in a:
1. Place _not meant for human _habitation, including

sleeping overnight outside or in_a shelter or improvised
shelter not intended for long-term human habitation such as a
tent or functioning or nonfunctioning automobile not designed
for long-term human habitation; or

2. Facility that is established or used with a primary
purpose of providing shelter for persons who would otherwise
sleep in a place not meant for human habitation.

(9) "Community engagement activities" means department
approved activities to support community engagement and
employment of Kentucky HEALTH beneficiaries, including:

(a) Employment;

(b) Education;

(c) Job skills training;

(d) Community service; or

(e) Substance use disorder treatment.

(10)[€9)] "Conditionally eligible beneficiary" means an ACA
expansion adult or a parent and caretaker relative who:

(@) Has been determined to meet all Kentucky HEALTH
eligibility criteria;

(b) Has not made an initial premium payment; and

(c) Is not currently eligible to receive Kentucky HEALTH
benefits.

(11)[¢29)] "Copay plan" means the cost sharing plan whereby
beneficiaries:

(a) Are charged a copayment according to the schedule of
copays established in 907 KAR 1:604 and the Kentucky Medicaid
state plan for every Kentucky HEALTH covered benefit received;
and

(b) Do not have access to a MyRewards account.

(12)[(21)] "Debt" means any unpaid premium amounts that
MCOs may collect from a beneficiary, and which is neither a
condition of eligibility nor required to cure a non-payment penalty.

(13)[(42)] '"Declared disaster" means a flood, storm,
earthquake, catastrophic event, declared emergency by the
governor, or any other event or series of events designated by the
governor as a disaster or natural disaster.

(14)[€23)] "Deductible account" means a state-funded account
that:

(@) Functions as an administrative tracking mechanism
designed to expose beneficiaries to healthcare costs.:

(b) Tracks the first $1,000 of non-preventive care services
received within a benefit year by a beneficiary; and

(c) Includes a monthly statement sent to the beneficiary.

(15)[¢24)] "Dental services" means services:

(a)1. That are purchased by a beneficiary from an enrolled
Medicaid provider via a MyRewards account; and

2. Include cleanings, fillings, and root canal therapy; and

(b) That do not include medical dental services including but
not limited to the removal of benign and malignant lesions, removal
of foreign bodies, wound suturing, or anesthesia related to medical
dental services, which shall continue to be reimbursed pursuant to
title 907 KAR.
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(16)[¢25)] "Department” means the Department for Medicaid
Services or its designee.

(17) "Disenrolled" means:

(a) The removal of a beneficiary’s name and information
from any lists of currently eligible beneficiaries;

(b) The department or managed care organization will not
pay for a beneficiary or previous beneficiary’s Medicaid
claims while the individual is disenrolled; and

(c) A beneficiary shall not receive Medicaid benefits until
the beneficiary has reapplied to the Medicaid program in order
to establish eligibility for Medicaid benefits.

(18) "Domestic _violence and abuse" means behavior
experienced by a victim _or _survivor that includes physical
abuse, emotional or psychological abuse, sexual abuse, or
financial _abuse, which shall include using money or_other

financial tools to exert control[{16)Demestic—violence"has
- -

—20].

(A9)[+A] "Early and Periodic Screening, Diagnostic, and
Treatment Services" or "EPSDT" means those services defined in
42 U.S.C. 1396d(r).

(20)[¢28)] "Emergency medical condition" means a medical
condition as established by 42 U.S.C. 1395dd.

(21)[29)] "Emergency services" means covered services that
are needed to evaluate or stabilize an emergency medical
condition.

(22)[{20)] "Fast-track payment" means an advance premium
dollar amount calculated by the department that an applicant may
opt to pay to expedite coverage to the first day of the month in
which the payment is made, which may be as early as the first day
of the month of application.

(23)[€21)] "Federal poverty level" or "FPL" means the poverty
guidelines updated periodically in the Federal Register by the U.S.
Department of Health and Human Services under the authority of
42 U.S.C. 9902(2).

(24)[{22)] "Former foster youth" means a beneficiary who:

(a) Is at least nineteen (19) years of age, but no more than
twenty-six (26) years of age; and

(b) Was in foster care under the responsibility of the state or a
Tribe within Kentucky or another state; and

(c) Was enrolled in Medicaid on the date of attaining age
eighteen (18) or a higher age as elected by the state.

(25)[€23)] "Full-time employment" means employment that is at
least 120 hours per calendar month.

(26)[{24)] "Healthy behavior activity" means an activity that is:

(a) Documented by a beneficiary;

(b) Reported as designated by the department;

(c) Approved by the department; and

(d) When completed allows for a beneficiary to accrue a
balance in the beneficiary’s MyRewards account.

(27)[€25)] "Household" means the composition and family size
of a household as established by 42 C.F.R. 435.603(f).

(28)[¢26)] "Household income" means the application of the
MAGI of every individual included in the individual's household as
set forth at 42 C.F.R. 435.603.

(29)[€27)] "Institutionalized" means:

(a) Meeting preadmission screening and resident review
(PASRR) criteria established pursuant to 907 KAR 1:022 and
907 KAR 1:755 to reside[Residing] in:

1. A nursing facility;

2. An intermediate care facility for an individual with an
intellectual disability; or

3. A medical institution;

(b) Receiving hospice services; or

(c) Receiving 1915(c) home and community based services.

(30)[¢28)] "KCHIP" means the Commonwealth’s Children’s
Health Insurance Program.

(B1)[{29)] "Kentucky HEALTH" means the commonwealth’s
Section 1115 waiver demonstration program approved by the U.S.
Department of Health and Human Services, Centers for Medicare
and Medicaid Services as authorized by 42 U.S.C. 1315.

(32)[(36)] "Life-changing event" means the marriage of a
beneficiary living in the household, a birth, a death of a member of
the household, the end of a marriage of a beneficiary in the
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household through divorce or annulment, or other type of major
life-changing event as defined by 20 C.F.R. 1205.

(33)[(31)] "Managed care organization" or "MCO" means an
entity for which the department has contracted to serve as a
managed care organization as defined by 42 C.F.R. 438.2.

(34)[32)] "Medically frail' means a determination has been
made that an ACA expansion adult, parent and caretaker relative
or TMA beneficiary, in accordance with both 42 C.F.R. 440.315(f)
and department developed criteria, has a:

(a) Disabling mental disorder;

(b) Serious mental illness;

(c) Chronic substance use disorder;

(d) Chronic homelessness;

(e) Serious and complex medical condition; or

(f) Physical, intellectual or developmental disability that
significantly impairs the beneficiary’s ability to perform one (1) or
more activities of daily living as defined by KRS 194A.700.

(35)[€33)] "Medically necessary" means a covered service that
is determined to be needed in accordance with 907 KAR 3:130.

(36)[¢34)] "Modified Adjusted Gross Income" or "MAGI" means
MAGI-based income as calculated in accordance with 42 C.F.R.
435.603(e).

(37)[€35)] "MyRewards account" or "MRA" means the account
available to beneficiaries that can be utilized to purchase
department approved services not covered by a beneficiary’s
benefit package and otherwise permitted in the special terms and
conditions to be covered by the account.

(38)[€36)] "Nonemergency medical transportation” or "NEMT"
means transportation services provided pursuant to 907 KAR
3:066 that are unrelated to an emergency medical condition.

(39)[3A] "Non-payment penalty" means the six (6) month
non-eligibility penalty period applied to beneficiaries to whom cost
sharing requirements apply but who fail to make timely premium
payments.

(40)[€38)] "Parent and caretaker relative" means a beneficiary
who meets the requirements established by 42 C.F.R. 435.110.

(41)[€39)] "Past due premiums" means the total amount that:

(@) A beneficiary is required to pay to either avoid a non-
payment penalty or to end a non-payment penalty prior to the
expiration of the six (6) month penalty period; and

(b) Does not include debt.

(42)[¢40)] "PATH" means the community engagement
component of Kentucky HEALTH and stands for "Partnering to
Advance Training and Health".

(43)[¢41)] "PATH requirement" means the requirement that a
beneficiary complete eighty (80) hours of community engagement
activities each month to maintain eligibility in the Kentucky
HEALTH program, unless the beneficiary meets an exceptions
established in 895 KAR 1:020.

(44)[(42)] "Pregnant women" means beneficiaries who meet
the requirements established by 42 C.F.R. 435.116.

(45)[¢43)] "Premium assistance" means the Kentucky HEALTH
benefit plan that:

(a) Subsidizes an individual’'s employer sponsored insurance
plan minus their Kentucky HEALTH premium amount; and

(b) A beneficiary is required to participate in if the beneficiary is

1. Enrolled in Kentucky HEALTH for more than twelve (12)
months;

2. Has been continuously employed by their employer for
twelve (12) months, and

3. Has access to employer sponsored insurance.

(46)[¢44)] "Premium plan" means the cost sharing plan
whereby beneficiaries make required monthly premium payments.

(47)[€45)] "Protected disability" means a legally defined
disability protected pursuant to 42 U.S.C. 12101, 29 U.S.C. 701 et.
seq., or 42 U.S.C. 18116.

(48)[¢46)] "Provider" is defined by KRS 205.8451(7).

(49)[¢4A] "Random control group" means beneficiaries who
are otherwise eligible for Kentucky HEALTH but are allocated, at
random, to a control group through which they do not have the
requirements of Kentucky HEALTH applied.

(50)[¢48)] "Re-entry course” means an education class
designated by the department to enable a beneficiary in a
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suspension status or penalty period to meet the education
requirement for early re-entry into Kentucky HEALTH or early
reactivation of a MyRewards account.

(51)[¢49)] "Special terms and conditions" or "STCs" means the
agreement between the Centers for Medicare and Medicaid
Services and the commonwealth regarding the rules and
requirements that govern the operation of Kentucky HEALTH.

(52)[{50)] "State" or "Commonwealth" means
Commonwealth of Kentucky.

(53) "Suspended" means:

(a) A beneficiary is designated within the department’s
computer systems as being temporarily ineligible for Medicaid
benefits; and

(b) The department or managed care organization will not
pay for the beneficiary’s Medicaid claims while the individual
is temporarily ineligible due to a suspension.

(54) "Temporarily vulnerable" means that an individual is:

(a) A refugee, as defined by KRS 186.010(13)(c), during the
first twelve (12) months after the refugee entered the United
States; or

(b) A victim of domestic violence.

(55)[¢53)] "Transitional medical assistance" or "TMA" means a
beneficiary who meets the requirements established by 42 U.S.C.
1396r.

(56)[¢52)] "Vision services":

(@)1. Means services purchased by a beneficiary via a
MyRewards account from an enrolled Medicaid provider; and

2. Includes routine or preventative eye exams; and

(b) Does not include medical vision services including the
removal of benign and malignant lesions or tumors, removal of
foreign bodies, wound suturing, and anesthesia related to medical
vision services.

the

CAROL H. STECKEL, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@Xky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Jonathan Scott, (502) 564-4321, ext. 2015,
jonathant.scott@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative  regulation  establishes the definitions for
administrative regulations located in Chapter 1 of Title 895 of the
Kentucky Administrative Regulations. Chapter 1 establishes and
implements the Kentucky HEALTH program.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the definitions
for administrative regulations located in Chapter 1 of Title 895.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by establishing the
definitions for administrative regulations located in 895 KAR
chapter 1.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes by establishing definitions for administrative
regulations located in 895 KAR Chapter 1.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The Amended after Comments version will change this
administrative regulation by including new definitions for
"chronically homeless", "disenrolled", "domestic violence and
abuse", "suspended", and "temporarily vulnerable". The definition
of "institutionalized" has also been amended, and the previous
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definition for "domestic violence" has been deleted.

(b) The necessity of the amendment to this administrative
regulation;: The Amended after Comments amendments are
necessary for the department to make changes in response to
some of the comments received during the public comment
process.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 205.520(3) authorizes the cabinet, by
administrative regulation to comply with a requirement that may be
imposed or opportunity presented by federal law to qualify for
federal Medicaid funds.

(d) How the amendment will assist in the effective
administration of the statutes: The Amended after Comments
amendments will assist in the effective administration of the
statutes by allowing for the department to make changes in
response to some of the comments received during the public
comment process.

(3) List the type and number of beneficiaries, businesses,
organizations, or state and local government affected by this
administrative regulation: The Department for Medicaid Services,
any contracted Medicaid managed care organization that delivers
services to individuals eligible for the Kentucky HEALTH program,
any enrolled provider that delivers services to individuals eligible
for the Kentucky HEALTH program, and any beneficiary whose
eligibility for Medicaid will be governed by the Kentucky HEALTH
program. Currently, more than 1.2 million individuals in Kentucky
receive Medicaid.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: No action is required.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): No cost is imposed.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The administrative regulation
establishes definitions for the Kentucky HEALTH program.
Beneficiaries will benefit due to the clarity of terms being defined in
this administrative regulation

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The department anticipates no additional costs in
the implementation of this administrative regulation.

(b) On a continuing basis: The department anticipates no
additional costs in the continuing operation of this administrative
regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal funds authorized under the Social Security Act, Title XIX
and state matching funds from general fund and restricted fund
appropriations are utilized to fund this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: Neither
an increase in fees or funding is necessary to implement this
regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This new administrative regulation neither establishes or increases
any fees.

(9) Tiering: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the definitions are standard
throughout the Kentucky HEALTH program.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Cabinet for Health
and Family Services, Department for Medicaid Services
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(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.010(1), 194A.030(2), 194A.050(1),
205.520(3), 205.560.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
None

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None

(c) How much will it cost to administer this program for the first
year? Pursuant to the budget neutrality analysis in the application
for the approved federal 1115 waiver, Kentucky HEALTH is
projected to save taxpayers over $2.2 billion dollars in state and
federal funding over the five year waiver period.

(d) How much will it cost to administer this program for
subsequent years? Pursuant to the budget neutrality analysis in
the application for the approved federal 1115 waiver, Kentucky
HEALTH is projected to save taxpayers over $2.2 billion dollars in
state and federal funding over the five year waiver period.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Amended After Comments)

895 KAR 1:010. Eligibility for Kentucky HEALTH program.

RELATES TO: KRS 205.520, 42 U.S.C. 1315, 1396a, 42
C.F.R. 435.916, 438.56, 457.343

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services
has responsibility to administer the Medicaid Program in
accordance with Title XIX of the Social Security Act. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law for the provision of medical assistance to
Kentucky's indigent citizenry. Pursuant to state and federal law,
including 42 U.S.C. 1315, the Kentucky HEALTH demonstration
waiver has been approved and it shall, on a continuing basis,
determine and establish how the commonwealth provides Medicaid
services and supports for certain Medicaid members. This
administrative regulation establishes the eligibility requirements for
Kentucky HEALTH.

Section 1. Eligibility Groups.

(1) Except for a beneficiary assigned to the random control
group pursuant to 895 KAR 1:045, Section 2, a beneficiary that
meets the eligibility standards established in this section and who
is therefore eligible for participation in the Kentucky HEALTH
program shall only receive services from the Medicaid program as
established in Title 895 KAR.

(2) An individual shall be eligible for participation in Kentucky
HEALTH if the individual:

(a) Is a resident of Kentucky;

(b) Is not enrolled in, or, for an ACA expansion adult, eligible
for, enroliment in the federal Medicare program;

(c) Is not enrolled in a 1915(c) waiver, institutionalized, or
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receiving hospice services; and

(d) Is eligible under any of the following Medicaid assistance
categories:

1. Parent and caretaker relative;

2. Transitional medical assistance;

3. Former foster youth;

4. Pregnant women; or

5. ACA expansion adult.

(3)(@) An individual eligible for Kentucky HEALTH and who
has access to an_employer sponsored health insurance plan
shall comply with any requirements established pursuant to
907 _KAR 5:005 related to_mandatory enrollment within_the
Kentucky integrated health insurance premium payment
program.

(b) An individual who is eligible for Kentucky HEALTH, but
does not meet mandatory _enrollment _reguirements
established pursuant to 907 KAR 5:005, may elect to enroll in
the Kentucky integrated health insurance premium payment
program established pursuant to 907 KAR 5:005 if the
department determines the employer sponsored health
insurance plan to be cost-effective pursuant to 907 KAR 5:005.

Section 2. Presumptive Eligibility Period.

(1) During the presumptive eligibility period as established in
907 KAR 20:050, a beneficiary who is eligible under the ACA
expansion adult group shall receive benefits:

(a) As established in the Kentucky HEALTH alternative benefit
plan approved by the Centers for Medicare and Medicaid Services;
and

(b) In accordance with 895 KAR 1:035.

(2) A Kentucky HEALTH beneficiary in a suspension period or
a non-eligibility period shall not be eligible for presumptive eligibility
as established in 907 KAR 20:050.

Section 3. Transition to Kentucky HEALTH.

(1) An individual shall be enrolled in Kentucky HEALTH on the
first day of the month of the Kentucky HEALTH eligibility
determination if the individual:

(a) Is determined to be presumptively eligible pursuant to 907
KAR 20:050; and

(b) Subsequently applies for Kentucky HEALTH and
determined eligible for Kentucky HEALTH.

(2) A Kentucky HEALTH beneficiary transitioning to Kentucky
HEALTH from a presumptive eligibility period who is required to
pay premiums in accordance with 895 KAR 1:015 shall:

(a) Be enrolled in the copay plan and

(b) Have sixty (60) days from the date of the invoice from the
MCO to make a payment and avoid a non-payment penalty.

is

Section 4. Requirements Relating to Annual Recertification.

(1)(a) The annual eligibility recertification process operated by
the department shall be:

1. Consistent with 42 C.F.R. 435.916 for the renewal of
Medicaid eligibility; and

2. If applicable, consistent with 42 C.F.R. 457.343 for the
renewal of CHIP eligibility.

(b) For a beneficiary receiving premium assistance and who is
covered by a parent or caretaker’'s employer-sponsored insurance,
including children enrolled in either Medicaid or CHIP, the annual
recertification shall be aligned with the parent or caretaker’s
employer sponsored insurance open enrollment period.

(2) A beneficiary shall comply with all requirements of the
recertification process, including the requirement of providing the
State with all necessary information or documentation to complete
the process.

(3) Following a recertification process in which all requirements
were not met, a beneficiary shall be:

(a) Disenrolled from Kentucky HEALTH; and

(b) Granted an additional ninety (90) day reconsideration
period in which to submit recertification paperwork to be reenrolled
in Kentucky HEALTH. Reenroliment shall be effective the first day
of the month in which the recertification requirements were
completed, unless the individual was subject to a suspension
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during the recertification process.

(4)(a) Except as provided by paragraph (b) of this subsection,
an individual who has failed to submit all required recertification
information and documentation upon the expiration of the ninety
(90) day reconsideration period established in subsection (3) of this
section shall be subject to a non-eligibility period of six (6) months.

(b) A beneficiary shall be exempt from paragraph (a) of this
subsection if the beneficiary is:

1. A pregnant woman;

2. Former foster youth; or

3. Determined to be medically frail, or temporarily vulnerable.

(5) An individual subject to the non-eligibility period shall have
the opportunity to re-enter Kentucky HEALTH prior to the
expiration of the six (6) month penalty period by completing the
early re-entry requirements established in 895 KAR 1:020.

(6)(a) A beneficiary who is subject to the non-eligibility penalty
period under this section may request a good cause exemption by
providing verification of any of the following:

1. The individual was hospitalized, otherwise incapacitated, or
has a protected disability, and, as a result, was unable to provide
information necessary to complete the recertification during the
recertification reporting period;

2. The individual has a protected disability, and the individual
requested but was not provided reasonable modifications needed
to complete the recertification process;

3. The individual has a protected disability and there were no
reasonable modifications that would have enabled the individual to
complete the recertification process;

4. A member of the individual's immediate family who was
living in the home with the individual who failed to report the
change in circumstances during the reporting period as required by
Section 4 of this administrative regulation:

a. Was institutionalized; or

b. Died;

5. A member of the individual’s immediate family who was
living in the home with the individual who failed to complete the
recertification process has a protected disability, and caretaking or
other disability-related responsibilities resulted in the individual's
inability to complete recertification;

6. The individual either obtained or lost private insurance
coverage during the recertification reporting period;

7. The individual was evicted from a home or experienced
homelessness during the recertification reporting period;

8. The individual was a victim of domestic violence during the
recertification reporting period; or

9. The individual was the victim of a declared disaster that
occurred during the recertification reporting period.

(b) If a good cause exemption is granted, the beneficiary:

1. May re-enroll prior to the expiration of the non-eligibility
penalty period; and

2. Shall not be required to complete the early re-entry
requirements established by 895 KAR 1:020.

Section 5. Requirements for a Beneficiary to Report a Change
in Circumstance.

(1) A beneficiary shall report any change in circumstance that
would affect eligibility under any MAGI or non-MAGI requirements
within thirty (30) days of the change in circumstance.

(2) A beneficiary with a change in circumstance affecting
eligibility shall be disenrolled:

(a) If the department determines the individual ineligible for all
other bases of Medicaid eligibility; and

(b) After the department reviews the individual for eligibility for
other insurance affordability programs in accordance with 42
C.F.R. 435.916(f).

(3)(a) Except as provided by paragraph (b) of this subsection,
a beneficiary who failed to report a change within the time frames
required by subsection (1) of this section and that failure resulted in
the beneficiary receiving a benefit for which the beneficiary was not
eligible shall be disenrolled and subject to a non-eligibility period of
six (6) months,

(b) A beneficiary shall be exempt from paragraph (a) of this
subsection if the beneficiary is:
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1. A pregnant woman;

2. A former foster youth; or

3. Determined to be medically frail or temporarily vulnerable.

(4) A beneficiary who is subject to a non-eligibility period under
this section shall have the opportunity to re-enter Kentucky
HEALTH prior to the expiration of the six (6) month penalty period
by completing the early re-entry requirements set forth at 895 KAR
1:020.

(B)[(®)] A beneficiary who is subject to disenrollment and a
non-eligibility penalty period under this section may request a good
cause exemption by providing verification of any good cause
exemption established in Section 4(6) of this administrative
regulation.

Section 6. Kentucky HEALTH Initial Eligibility Appeals —
Premium Payment Required.

(1) If an applicant was determined ineligible for Kentucky
HEALTH but subsequently receives a favorable decision on appeal
under this chapter, and is a beneficiary of any group set forth in
895 KAR 1:015 for which premium payments are required as a
condition of eligibility, upon resolution of the appeal, the beneficiary
shall be:

(a) Enrolled in Kentucky HEALTH; and

(b) Required to make a premium payment within sixty (60)
days of the date of initial invoice from the MCO.

(2) In accordance with subsection (1)(b) of this section, an
individual who does not make the required premium payment
within sixty (60) days of the date of invoice shall be subject to the
non-payment penalty provisions established in 895 KAR 1:015.

Section 7. Continued Payment to Retain Benefits Pending
Appeal.

(1) If a beneficiary is required to make premium payments, the
beneficiary shall continue to make any monthly premium payments
that become due during an appeal within sixty (60) days of the
MCO's date of invoice in order to continue Kentucky HEALTH
benefits.

(2) A beneficiary’s premium payments submitted during the
appeal process shall be subject to the following requirements:

(a) If the issue being appealed is recalculation of the
beneficiary’s required premium amount, the recalculated premium
amount shall remain in effect as established in 895 KAR 1:015
while the appeal is pending; and

(b) If the recalculated premium determination is overturned on
appeal, excess premium amounts paid, if any, shall be credited to
the beneficiary’s premium payment in the next administratively
feasible month.

(3) A beneficiary shall receive continued benefits pending the
outcome of an administrative hearing if the beneficiary requests in
writing that plan benefits be maintained pending the administrative
appeal and the action is not a result of the beneficiary’s
nonpayment of required premiums.

Section 8. Changing MCOs.

(1) Except as provided in subsections (2) or (3) of this section,
a beneficiary shall remain enrolled with the same MCO during the
beneficiary's benefit year.

(2) A beneficiary may change MCO upon request and without
cause, only in the following circumstances:

(a) If the change is requested prior to the earlier of:

1. The date the beneficiary makes an initial fast-track payment
or premium payment; or

2. The date the beneficiary has enrolled in Kentucky HEALTH
after the sixty (60) day initial payment period has expired;

(b) The beneficiary is a pregnant woman or a former foster
youth, in which case the beneficiary shall be allowed to change
MCOs without cause for ninety (90) days after enrollment in
Kentucky HEALTH; or

(c) During the beneficiary’s annual open enroliment opportunity
for the following benefit year.

(3) A beneficiary shall remain enrolled with the same MCO
during the beneficiary's benefit year and may change MCOs upon
request, for cause, as established in 907 KAR 17:010 and as
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provided for at 42 C.F.R. 438.56(c)(1).

Section 9. MCO Requirements when a Beneficiary Changes
MCO.

(1) Each MCO shall ensure that a beneficiary transferring from
another MCO does not experience an interruption in care.

(2) For a beneficiary transitioning to a new MCO, the MCO
from which the beneficiary is transferring shall refund any balance
of the beneficiary’s premium within thirty (30) days of the last date
of the beneficiary’s participation with the MCO.

(3) The MCO from which the beneficiary is transferring shall
provide the beneficiary’s deductible account balance to the new
MCO.

Section 10. Cost Share Requirements and Limitations.

(1) An MCO shall not charge, collect, or impose cost sharing,
including premiums, copayments, or coinsurance, for any covered
service to a beneficiary who is pregnant.

(2) An MCO shall not charge, collect, or impose, and shall
require that any network providers do not charge, collect, or
impose cost sharing, including premiums, copayments, or
coinsurance, to a beneficiary for covered services, except for the
following:

(a) Copayments as set forth in the Kentucky Medicaid state
plan for a beneficiary enrolled in the copay plan; and

(b) Premiums as established in 895 KAR 1:015.

(3) An MCO may attempt to collect any debt but shall not:

(a) Report the premium amount owed to a credit reporting
agency;

(b) Place a lien on the beneficiary’s or disenrolled individual's
home;

(c) Refer the case to a debt collector;

(d) File a lawsuit; or

(e) Seek a court order to seize a portion of the beneficiary or
disenrolled individual’s earnings.

Section 11[24]. Federal approval and federal financial
participation. The department’'s coverage of services pursuant to
this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage;
and

(2) Centers for Medicare and Medicaid Services’ approval for
the coverage.

CAROL H. STECKEL, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Jonathan Scott, (502) 564-4321, ext. 2015,
jonathant.scott@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes which individuals are eligible
for the Kentucky HEALTH program, establishes a presumptive
eligibility period for Kentucky HEALTH beneficiaries, annual
recertification requirements, requirements for reporting a change in
circumstances, an appeals process and additional appeals
requirements for a beneficiary, and change of MCO and cost-
sharing requirements

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish eligibility
requirements and processes for the Kentucky HEALTH program.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by establishing eligibility
requirements that allow for full receipt of federal funds and full
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participation in the Medicaid Program for Kentucky HEALTH
beneficiaries.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes by establishing a clear eligibility process for Kentucky
HEALTH beneficiaries, providers, MCOs, and the department.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The Amended After Comments version will change this
administrative regulation by establishing requirements relating to
mandatory and elective participation in the integrated Kentucky
health insurance premium payment program of 907 KAR 5:005,
and making technical amendments identified through the public
comment process.

(b) The necessity of the amendment to this administrative
regulation: The Amended After Comments amendments are
necessary for the department to make changes in response to
some of the comments received during the public comment
process.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 205.520(3) authorizes the cabinet, by
administrative regulation to comply with a requirement that may be
imposed or opportunity presented by federal law to qualify for
federal Medicaid funds.

(d) How the amendment will assist in the effective
administration of the statutes: The Amended After Comments
amendments will assist in the effective administration of the
statutes by allowing for the department to make changes in
response to some of the comments received during the public
comment process.

(3) List the type and number of individuals, businesses,
organizations, or state and local government affected by this
administrative regulation: The Department for Medicaid Services,
any contracted Medicaid managed care organization that delivers
services to individuals eligible for Medicaid through the Kentucky
HEALTH program, any enrolled provider that delivers services to
individuals eligible for Medicaid through the Kentucky HEALTH
program, and any beneficiary whose eligibility for Medicaid will be
governed by the Kentucky HEALTH program. Currently, more than
1.2 million individuals in Kentucky receive Medicaid.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Beneficiaries will need to verify if they
are eligible for participation in Kentucky HEALTH, recertify
annually, report changes in circumstances that impact eligibility,
and continue payments of premiums.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The costs experienced by beneficiaries will vary
depending on income level, compliance with premium payment
requirements, certification and documentation requirements, and
PATH requirement, and the beneficiary’s eligibility status.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Beneficiaries who meet eligibility
requirements will be able to receive healthcare benefits via
participation in the Kentucky HEALTH program as established in
Title 895 KAR.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The department anticipates no additional costs in
the implementation of this administrative regulation.

(b) On a continuing basis: The department anticipates no
additional costs in the continuing operation of this administrative
regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal funds authorized under the Social Security Act, Title XIX
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and state matching funds from general fund and restricted fund
appropriations are utilized to fund this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: Neither
an increase in fees or funding is necessary to implement this
regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This new administrative regulation neither establishes or increases
any fees.

(9) Tiering: Is tiering applied? Tiering is applied in that
pregnant women, former foster youth, and individuals who are
determined to be medically frail or temporarily vulnerable are
exempted from a non-eligibility period and pregnant women are not
subject to cost sharing requirements for covered services.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 1315; 42 U.S.C. 1396n(b) and 42 C.F.R. Part
438

2. State compliance standards. KRS  194A.010(1),
194A.025(3), 194A.030(2), 194A.050(1), 205.520(3), and 205.560
KRS 205.520(3) states, "Further, it is the policy of the
Commonwealth to take advantage of all federal funds that may be
available for medical assistance. To qualify for federal funds the
secretary for health and family services may by regulation comply
with any requirement that may be imposed or opportunity that may
be presented by federal law. Nothing in KRS 205.510 to 205.630 is
intended to limit the secretary's power in this respect.”

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 1315 establishes the 1115 waiver authority. 42
U.S.C. 1396n(b) and 42 C.F.R. Part 438 establish requirements
relating to managed care.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation establishes a premium and potential co-
pay requirement for certain beneficiaries that fail to comply with the
premium requirement.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. A federal
demonstration waiver has been approved pursuant to 42 U.S.C.
1315 and on an ongoing basis it shall determine and establish how
Medicaid services are provided to Medicaid members who are
eligible pursuant to this regulation.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Cabinet for Health
and Family Services, Department for Medicaid Services

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.010(1), 194A.030(2), 194A.050(1),
205.520(3), 205.560.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
None

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None

(c) How much will it cost to administer this program for the first
year? Pursuant to the budget neutrality analysis in the application
for the approved federal 1115 waiver, Kentucky HEALTH is
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projected to save taxpayers over $2.2 billion dollars in state and
federal funding over the five year waiver period.

(d) How much will it cost to administer this program for
subsequent years? Pursuant to the budget neutrality analysis in
the application for the approved federal 1115 waiver, Kentucky
HEALTH is projected to save taxpayers over $2.2 billion dollars in
state and federal funding over the five year waiver period.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Amended After Comments)

895 KAR 1:015. Premium payments within the Kentucky
HEALTH program.

RELATES TO: KRS 205.520, 42 U.S.C. 1315, 42 C.F.R.
447 .56(f)

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services
has responsibility to administer the Medicaid Program in
accordance with Title XIX of the Social Security Act. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law for the provision of medical assistance to
Kentucky's indigent citizenry. Pursuant to state and federal law,
including 42 U.S.C. 1315, the Kentucky HEALTH demonstration
waiver has been approved and it shall, on a continuing basis,
determine and establish how the commonwealth provides Medicaid
services and supports for certain Medicaid members. This
administrative ~ regulation  establishes  premium  payment
requirements and processes for beneficiaries and MCOs
participating in the Kentucky HEALTH program.

Section 1. Required Premium Payments.

(1) Notwithstanding any provision of Title 907 KAR to the
contrary, including 907 KAR 1:604, any premium payments or
copay plan requirements established pursuant to this
administrative regulation are mandatory for beneficiaries and shall
be remitted as established pursuant to Section 3 of this
administrative regulation.

(2) A beneficiary that makes monthly premium payments shall:

(@) Not incur any other cost sharing for their healthcare
coverage; and

(b) Have access to a MyRewards account.

A)[](a) Except as provided in Section 2 of this
administrative regulation, a beneficiary with income above 100
percent FPL shall make required monthly premium payments to
retain eligibility for Kentucky HEALTH.

(b) A beneficiary with income that is less than 100 percent FPL
shall be exempt from the requirement to make a premium payment
as a condition of Kentucky HEALTH eligibility.

(AD[3)](a) Except as provided by paragraph (b) of this
subsection, a beneficiary, regardless of FPL, shall make premium
payments as a condition to access the beneficiary’'s MyRewards
account.

(b) A beneficiary that is eligible for Kentucky HEALTH on the
basis of being a pregnant woman shall be exempt from the
requirement to make premium payments as a condition of
accessing the beneficiary’s MyRewards account.

Section 2. Premium Amount, Calculations, and Changes.
(1)(a) Each household’s monthly premium amount shall be an
amount determined by the department and made available
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pursuant to a formula and a chart posted prominently on the
department’s Web site.

(b) If the adults within a household are members of different
MCOs, a separate premium shall be charged to each adult
member.

(2) A beneficiary’s monthly premium shall not exceed four (4)
percent of the aggregate household income, except that a
beneficiary subject to the premium payment requirement shall be
required to contribute a one (1) dollar monthly premium, at
minimum, to access the beneficiary’s MyRewards account.

(3)(a) In accordance with 42 C.F.R. 447.56(f), a household's
combined premium and cost sharing requirements shall not exceed
five (5) percent of the aggregate household income within a
calendar quarter.

(b) Each beneficiary who is a member of a household that
reaches the five (5) percent maximum cost sharing in a calendar
quarter shall have their monthly premium reduced to one (1) dollar
for the remainder of the calendar quarter to avoid non-payment
penalties as established in Section 4 of this administrative
regulation.

(4) After twenty-four (24) months of enrollment in Kentucky
HEALTH, the monthly premium amount paid by a beneficiary
whose income is above 100 percent of the FPL shall increase.

(5) The department shall notify each beneficiary of that
beneficiary’s premium payment requirements upon determination
of eligibility for Kentucky HEALTH.

(6) As directed by the department, an MCO shall aggregate,
accurately track, and forward all premium payments remitted by or
on behalf of its members who are:

(a) Beneficiaries with a cost-sharing requirement; and

(b) Who are eligible on the basis of the MAGI.

(7) The department:

(a) Shall evaluate premium rates and amounts annually; and

(b) May change published rates on an annual basis.

(8) The department, or an MCO on behalf of the department,
shall notify each beneficiary of any Kentucky HEALTH premium
changes at least sixty (60) days prior to the effective date of the
change.

(9) The department shall determine necessary adjustments to
a beneficiary’s premium amount in the following circumstances:

(a) At the beneficiary’s annual recertification; or

(b) If made aware that the beneficiary’s household income,
household composition, or other eligibility factor has changed
during the eligibility period.

(20) If an adjustment is necessary pursuant to subsection (9) of
this section, the new premium payment amount shall be effective
the first day of the next administratively feasible month following
the calculation of the new premium amount.

Section 3. Entities Allowed to Make Premium Payment.

(1) A monthly premium payment may be made by:

(a) A beneficiary; or

(b) Any third party on the beneficiary’s behalf, except any
MCO.

(2)(a) A third-party payment submitted pursuant to this section
shall be used for a beneficiary’s premium obligations only.

(b) Any payment in excess of the required premium obligation
for the remainder of the beneficiary’s benefit year shall be refunded
to the source of the payment.

(3) A provider or a provider-related entity making a premium
payment on a beneficiary’s behalf shall have criteria for providing
premium payment assistance that does not distinguish between
beneficiaries based on whether or not they receive or will receive
services from the contributing provider or class of providers.

(4) A provider shall not include the cost of a payment
established pursuant to this administrative regulation in the cost of
care for purposes of Medicare and Medicaid cost reporting.

(5) A payment made pursuant to this section shall not be
included as part of a Medicaid shortfall or uncompensated care.

Section 4. Non-payment Penalties.
(1) A conditionally eligible beneficiary who fails to make the
first premium payment within sixty (60) days from the date of the
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first invoice shall be subject to the penalties established in this
subsection.

(a) A beneficiary with a household income above 100 percent
of the FPL shall:

1. Not be enrolled in Kentucky HEALTH; and

2. Reapply for Kentucky HEALTH coverage, if the beneficiary
elects to attempt to reenroll.

(b) A beneficiary with a household income at or below 100
percent of the FPL shall be:

1. Enrolled in Kentucky HEALTH in a copay plan; and

2. Subject to the non-payment penalty provisions established
in subsection (2)(b) of this section.

(2) A beneficiary who fails to make an ongoing premium
payment within sixty (60) days from the date of the premium
invoice or who voluntarily withdraws from Kentucky HEALTH to
avoid making a premium payment or incurring debt as a result of
non-payment shall be subject to the penalties established in this
subsection.

(a) If the beneficiary’s household income is above 100 percent
of the FPL, the beneficiary shall:

1. Be disenrolled from Kentucky HEALTH;

2. Not be able to reenroll in Kentucky HEALTH for a period of
six (6) months, unless the beneficiary completes all requirements
for early re-entry as established in 895 KAR 1:020;

3. Receive a one-time balance deduction from the beneficiary’s
MyRewards account of twenty-five (25) dollars as established in
895 KAR 1:030; and

4. Have a suspension of the beneficiary’'s MyRewards account
until the beneficiary is re-enrolled in Kentucky HEALTH, unless the
beneficiary meets the requirements for re-entry or reactivation of
MyRewards account as established in 895 KAR 1:030.

(b) A beneficiary with a household income at or below 100
percent of the FPL, in accordance with subsection(1)(b) of this
section, shall:

1.a. Be enrolled in the copay plan; and

b. Make copays for all covered services equal to the copays
established in the Kentucky Medicaid state plan in Title 907 KAR,;

2. Receive a one-time balance deduction from the beneficiary’s
MyRewards account of twenty-five (25) dollars as established in
895 KAR 1:030; and

3. Have a suspension of the beneficiary’'s MyRewards account,
until either of the following occurs:

a. The beneficiary completes the requirements for re-entry or
reactivation of a MyRewards account as set forth at 895 KAR
1:030 to reactivate the beneficiary’s MyRewards account prior to
the expiration of the six (6) month penalty period, or

b. After the expiration of the six (6) month penalty period, the
beneficiary makes one (1) premium payment to reactivate
coverage in the premium plan.

(c) A beneficiary in a penalty period shall be permitted to end
or avoid the non-payment penalty prior to the expiration of the six
(6) month penalty period without completing the early re-entry
requirements established in 895 KAR 1:020 by providing
verification of any of the following:

1. The beneficiary was hospitalized, otherwise incapacitated,
or has a protected disability, and, as a result, was unable to make
a premium payment during the sixty (60) day payment period;

2. a. The beneficiary has a protected disability; and

b. The beneficiary requested but was not provided reasonable
modifications needed to make a premium payment;

3.a. The beneficiary has a protected disability; and

b. There were no reasonable modifications that would have
enabled the beneficiary to make a premium payment;

4. A member of the beneficiary’s immediate family who was
living in the home with the beneficiary who failed to make a
premium payment:

a. Was institutionalized during the reporting period; or

b. Died during the reporting period;

5.a. A member of the beneficiary’s immediate family who was
living in the home with the beneficiary who failed to make a
premium payment has a protected disability; and

b. Caretaking or other responsibilities related to the disability
resulted in the beneficiary’s inability to make the premium
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payment;

6. The beneficiary either obtained or lost private insurance
coverage during the reporting period;

7. The beneficiary was evicted from a home or experienced
homelessness during the sixty (60) day payment period;

8. The beneficiary was a victim of domestic violence during the
sixty (60) day payment period; or

9. The beneficiary was the victim of a declared disaster that
occurred during the sixty (60) day payment period.

Section 5. Groups with Premium Payment as Optional.

(1) A beneficiary in the following eligibility groups shall have
the option to make monthly premium payments to access a
MyRewards account as established in 895 KAR 1:030:

(a) A beneficiary who is a former foster youth; or

(b) A beneficiary who is medically frail or temporarily
vulnerable.

(2)(a) A beneficiary who, under this section or section 1 of this
administrative regulation, has the option of making premium
payments shall not be subject to

1. Disenrollment for non-payment; or

2. Copayments for services.

(b) A beneficiary who, under this section or Section 1 of this
administrative regulation, has the option of making premium
payments who fails to make an ongoing premium payment within
sixty (60) days from the date of the premium invoice shall have the
beneficiary's MyRewards account suspended for six (6) months,
with the option to reactivate the MyRewards account prior to the
expiration of the six (6) month penalty period by taking a re-entry
course.

Section 6. Federal approval and federal financial participation.
The department's coverage of services pursuant to this
administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage;
and

(2) Centers for Medicare and Medicaid Services’ approval for
the coverage.

CAROL H. STECKEL, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Jonathan Scott, (502) 564-4321, ext. 2015,
jonathant.scott@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative  regulation  establishes  premium  payment
requirements and processes to be followed by beneficiaries and
MCOs participating in the Kentucky HEALTH program.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to outline premium payment
requirements and processes for beneficiaries and MCOs
participating in the Kentucky HEALTH program pursuant to an
approved federal 1115 waiver.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by establishing premium
payment requirements that will allow for full participation in the
Kentucky HEALTH program by beneficiaries and MCOs pursuant
to an approved federal 1115 waiver.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes by establishing clear premium payment requirements
for beneficiaries and MCOs.
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(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The Amended After Comments version of this
administrative regulation contains the exact amount of the
deduction from a MyRewards account for premium nonpayment.

(b) The necessity of the amendment to this administrative
regulation: The Amended After Comments amendments are
necessary to clarify the exact amount of the deduction from a
MyRewards account for premium nonpayment.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 205.520(3) authorizes the cabinet, by
administrative regulation to comply with a requirement that may be
imposed or opportunity presented by federal law to qualify for
federal Medicaid funds.

(d) How the amendment will assist in the effective
administration of the statutes: The Amended After Comments
amendments will assist in the effective administration of the
statutes by allowing for the department to make changes in
response to some of the comments received during the public
comment process.

(3) List the type and number of beneficiaries, businesses,
organizations, or state and local government affected by this
administrative regulation: The Department for Medicaid Services,
any contracted Medicaid managed care organization that delivers
services to individuals eligible for Medicaid through the Kentucky
HEALTH program, any enrolled provider that delivers services to
individuals eligible for Medicaid through the Kentucky HEALTH
program, and any beneficiary whose eligibility for Medicaid will be
governed by the Kentucky HEALTH program. Currently, more than
1.2 million individuals in Kentucky receive Medicaid.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Beneficiaries will need to follow the
premium payment requirements and submit premium payments as
outlined in this administrative regulation.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): Beneficiaries will pay a varying premium payment
based on income relative to the FPL.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Beneficiaries who meet premium
payment requirements will be able to receive healthcare benefits
via participation in the Kentucky HEALTH program as outlined in
Title 895 KAR.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The department anticipates no additional costs in
the implementation of this administrative regulation.

(b) On a continuing basis: The department anticipates no
additional costs in the continuing operation of this administrative
regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal funds authorized under the Social Security Act, Title XIX
and state matching funds from general fund and restricted fund
appropriations are utilized to fund this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: Neither
an increase in fees or funding is necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This new administrative regulation neither establishes or increases
any fees.

(9) Tiering: Is tiering applied? Tiering was applied to beneficiaries
who make more than 100% FPL and less than 100% FPL in relation
to a requirement to make a premium as a condition of eligibility. In
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addition, pregnant women are not required to make a premium
payment. Former foster youth and individuals who are medically frail
or otherwise temporarily vulnerable will have an option to make
premium payments to access a MyRewards account.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
42 U.S.C. 1315; 42 U.S.C. 1396n(b) and 42 C.F.R. Part 438

2. State compliance standards. KRS 194A.010(1),
194A.025(3), 194A.030(2), 194A.050(1), 205.520(3), and 205.560
KRS 205.520(3) states, "Further, it is the policy of the
Commonwealth to take advantage of all federal funds that may be
available for medical assistance. To qualify for federal funds the
secretary for health and family services may by regulation comply
with any requirement that may be imposed or opportunity that may
be presented by federal law. Nothing in KRS 205.510 to 205.630 is
intended to limit the secretary's power in this respect.”

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 1315 establishes the 1115 waiver authority. 42
U.S.C. 1396n(b) and 42 C.F.R. Part 438 establish requirements
relating to managed care.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation establishes a premium and potential co-
pay requirement and other penalties for certain beneficiaries that
fail to comply with the premium requirement.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. A federal
demonstration waiver has been approved pursuant to 42 U.S.C.
1315 and on an ongoing basis it shall determine and establish how
Medicaid services are provided to Medicaid members who are
eligible pursuant to this regulation.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Cabinet for Health
and Family Services, Department for Medicaid Services

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.010(1), 194A.030(2), 194A.050(1),
205.520(3), 205.560.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
None

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None

(c) How much will it cost to administer this program for the first
year? Pursuant to the budget neutrality analysis in the application
for the approved federal 1115 waiver, Kentucky HEALTH is
projected to save taxpayers over $2.2 billion dollars in state and
federal funding over the five year waiver period.

(d) How much will it cost to administer this program for
subsequent years? Pursuant to the budget neutrality analysis in
the application for the approved federal 1115 waiver, Kentucky
HEALTH is projected to save taxpayers over $2.2 billion dollars in
state and federal funding over the five year waiver period.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Amended After Comments)

895 KAR 1:020. PATH requirement for the Kentucky
HEALTH program.

RELATES TO: KRS 205.520, 42 U.S.C. 1315

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services,
has responsibility to administer the Medicaid Program in
accordance with Title XIX of the Social Security Act. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law for the provision of medical assistance to
Kentucky's indigent citizenry. Pursuant to state and federal law,
including 42 U.S.C. 1315, the Kentucky HEALTH demonstration
waiver has been approved and it shall, on a continuing basis,
determine and establish how the commonwealth provides Medicaid
services and supports for certain Medicaid members. This
administrative regulation establishes the Partnering to Advance
Training and Health (PATH) requirements for the Kentucky
HEALTH program.

Section 1. Beneficiaries Required to Meet the PATH
Requirement.

(1) A beneficiary shall complete the monthly PATH requirement
if the beneficiary is:

(a) At least nineteen (19) years of age and less than sixty-five
(65) years of age;

(b) Eligible under one (1) of the following Medicaid assistance
categories:

1. ACA Expansion Adult;

2. Parent and Caretaker Relative; or

3. Transitional Medical Assistance; and

(c) Not exempt from the PATH requirement pursuant to Section
4 of this administrative regulation.

(2) A beneficiary required to meet the PATH requirement shall
not receive the suspension required by Section 3 of this
administrative regulation if a good cause exemption is granted. A
good cause exemption shall be granted if:

(a) The beneficiary:

1. Has a protected disability; and

2. Was unable to meet the PATH requirement for the month in
which the good cause exemption is sought for reasons related to
that disability;

(b) The beneficiary:

1. Has an immediate family member living in the beneficiary’s
home with a protected disability; and

2. Was unable to meet the PATH requirement for the month in
which the good cause exemption is sought for reasons related to
the disability of that family member;

(c) During the month in which the good cause exemption is
sought, the beneficiary or an immediate family member who was
living in the home with the beneficiary experienced:

1. An inpatient hospitalization or a serious medical event
involving treatment at a hospital; or

2. A serious illness;

(d) The beneficiary experienced the birth or death of a family
member living with the beneficiary during the month in which the
good cause exemption is sought;

(e) The beneficiary experienced severe inclement weather,
such as a snowstorm, an ice storm, a warned winter storm, or
other warned weather event, which includes a declared disaster,
during the month in which the good cause exemption is sought; or

(f) During the month in which the good cause exemption is
sought, the beneficiary experienced:

1. A family emergency; or

2. A life-changing event.
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Section 2. PATH Requirement Timeframe, Qualifying Activities,
and Deemed Compliance.

(1)(@) A beneficiary shall be given a three (3) month notice
period before being subject to the PATH requirement if the
beneficiary:

1. Was not required to meet the PATH requirement within the
previous five (5) years; and

2. Does not qualify for an exemption established in Section 4 of
this administrative regulation.

(b) A beneficiary shall be required to meet the PATH
requirement effective on:

1. The first day of the month following enrollment in Kentucky
HEALTH; or

2. The first day of the month following expiration of the three
(3) month notice period required by paragraph (a) of this
subsection.

(2) A beneficiary who is required to meet the PATH
requirement shall be deemed to satisfy the PATH requirement with
no additional PATH reporting obligations if the beneficiary:

(@)1. Is enrolled in the Supplemental Nutrition Assistance
Program (SNAP); and

2. Meets, or is exempt from meeting, the requirements of the
SNAP employment initiative;

(b)1. Is enrolled in Temporary Assistance for Needy Families
(TANF); and

2. Meets, or is exempt from meeting, the requirements of the
TANF employment initiative;

(c) Is enrolled in the Kentucky Medicaid Premium Assistance
program; or

(d) Is employed full time.

(3) Except as provided by subsection (2) of this section, a
beneficiary who is subject to the PATH requirement shall use the
Web site www.citizenconnect.ky.gov to:

(a) Report and track community engagement activities;

(b) Document completion of a re-entry course; and

(c) Request an exemption pursuant to Section 1(2) or 4 of this
administrative regulation.

Section 3. Failure to Meet PATH Requirement.

(1) In the month immediately following the month in which a
beneficiary fails to meet the PATH requirement, the beneficiary shall
have the opportunity to avoid a suspension from eligibility for
Kentucky HEALTH for failing to comply with the PATH requirement
by:

(a) Being current on required hours for the current month; and

(b) Either:

1. Making up all deficit PATH hours not completed in the prior
month; or

2. Completing a re-entry course.

(2)(a) Except as provided by paragraph (b)[{a)] of this
subsection, failure to comply with the PATH requirement shall
result in a beneficiary receiving a suspension from the Kentucky
HEALTH program. The suspension shall:

1. Not end until the beneficiary completes the requirements in
paragraph (b) of this subsection or until the beneficiary
successfully recertifies for Kentucky HEALTH eligibility for the next
benefit year; and

2. Begin on the first day of the second month immediately
following the month in which the beneficiary failed to meet the
PATH requirement.

(b) A beneficiary shall be able to reactivate eligibility on the first
day of the month following completion of either:

1. Eighty (80) hours of community engagement activities within
a thirty (30) day time period; or

2. Are-entry course.

(3) A beneficiary who received a suspension from Kentucky
HEALTH benefits for failure to comply with the PATH requirement
over the twelve (12) month period between benefit year
certification dates shall:

(a) Be terminated from Kentucky HEALTH; and

(b) Submit a new application to receive Kentucky HEALTH
benefits, following a delay of no less than one (1) month.
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Section 4. PATH Exempt Groups.

(1) A beneficiary shall be exempt from the PATH requirement if
the beneficiary is:

(a) A former foster youth;

(b) A pregnant woman;

(c) Medically frail or temporarily vulnerable;

(d) A full-time student;

(e) Diagnosed with a serious chronic medical condition, validated
by a medical professional pursuant to department guidance and
review that would prevent the beneficiary from complying; or

(f) A primary caregiver of:

1. A minor dependent child under age nineteen (19) or

2. A dependent adult who is disabled.

(2) The exemption authorized by subsection (1)(f) of this
section shall be limited to one (1) exemption per household.

Section 5. Federal Approval and Federal Financial
Participation. The department’'s coverage of services pursuant to
this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage;
and

(2) Centers for Medicare and Medicaid Services’ approval for
the coverage.

CAROL H. STECKEL, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Jonathan Scott, (502) 564-4321, ext. 2015,
jonathant.scott@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes the PATH requirement, establishes penalties
for failure to comply with the PATH requirement, and clarifies which
beneficiaries are exempt from the PATH requirement.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish and implement
the requirements and processes for beneficiaries subject to the
PATH requirement that will allow for those beneficiaries to fully
participate in the Kentucky HEALTH program.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to
the content of the authorizing statutes by establishing requirements
and processes relating to the PATH requirement that will allow for full
participation in the Kentucky HEALTH program by a beneficiary.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes by establishing clear PATH requirements for a
beneficiary to follow in order to fully participate in the Kentucky
HEALTH program.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The Amended After Comments version will change this
administrative regulation by making technical amendments
identified through the public comment process

(b) The necessity of the amendment to this administrative
regulation: The Amended After Comments amendments are
necessary for the department to make changes in response to some
of the comments received during the public comment process.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 205.520(3) authorizes the cabinet, by
administrative regulation to comply with a requirement that may be
imposed or opportunity presented by federal law to qualify for
federal Medicaid funds.
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(d) How the amendment will assist in the effective administration
of the statutes: The Amended After Comments amendments will
assist in the effective administration of the statutes by allowing for the
department to make changes in response to some of the comments
received during the public comment process.

(3) List the type and number of a beneficiaries, businesses,
organizations, or state and local government affected by this
administrative regulation: The Department for Medicaid Services,
any contracted Medicaid managed care organization that delivers
services to individuals eligible for Medicaid through the Kentucky
HEALTH program, any enrolled provider that delivers services to
individuals eligible for Medicaid through the Kentucky HEALTH
program, and any beneficiary whose eligibility for Medicaid will be
governed by the Kentucky HEALTH program. Currently, more than
1.2 million individuals in Kentucky receive Medicaid.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Beneficiaries will need to meet the
PATH requirement and submit information as outlined in this
administrative regulation.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): Regulated entities should experience no additional
costs as a result of compliance.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Beneficiaries who meet the PATH
requirement will be able to receive healthcare benefits via
participation in the Kentucky HEALTH program as outlined in Title
895 KAR.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The department anticipates no additional costs in
the implementation of this administrative regulation.

(b) On a continuing basis: The department anticipates no
additional costs in the continuing operation of this administrative
regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal funds authorized under the Social Security Act, Title XIX
and state matching funds from general fund and restricted fund
appropriations are utilized to fund this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment: Neither an increase in
fees or funding is necessary to implement this regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This new administrative regulation neither establishes or increases
any fees.

(9) Tiering: Is tiering applied? Tiering was applied in that
former foster youth, pregnant women, individuals who are
medically frail or temporarily vulnerable, full-time students,
beneficiaries diagnosed with an acute medical condition that
prevents compliance, or primary caregivers of a minor dependent
child or a dependent adult are exempted from the PATH
requirement.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
42 U.S.C. 1315; 42 U.S.C. 1396n(b) and 42 C.F.R. Part 438

2. State compliance standards. KRS 194A.010(1),
194A.025(3), 194A.030(2), 194A.050(1), 205.520(3), and 205.560
KRS 205.520(3) states, "Further, it is the policy of the
Commonwealth to take advantage of all federal funds that may be
available for medical assistance. To qualify for federal funds the
secretary for health and family services may by regulation comply
with any requirement that may be imposed or opportunity that may
be presented by federal law. Nothing in KRS 205.510 to 205.630 is
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intended to limit the secretary's power in this respect."

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 1315 establishes the 1115 waiver authority. 42
U.S.C. 1396n(b) and 42 C.F.R. Part 438 establish requirements
relating to managed care.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation establishes a PATH and potential co-pay
requirement for certain beneficiaries that fail to comply with the
PATH requirement. This administrative additionally establishes a
potential suspension if a PATH requirement is not met.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. A federal
demonstration waiver has been approved pursuant to 42 U.S.C.
1315 and on an ongoing basis it shall determine and establish how
Medicaid services are provided to Medicaid members who are
eligible pursuant to this regulation.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Cabinet for Health
and Family Services, Department for Medicaid Services

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.010(1), 194A.030(2), 194A.050(1),
205.520(3), 205.560.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
None

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None

(c) How much will it cost to administer this program for the first
year? Pursuant to the budget neutrality analysis in the application
for the approved federal 1115 waiver, Kentucky HEALTH is
projected to save taxpayers over $2.2 billion dollars in state and
federal funding over the five year waiver period.

(d) How much will it cost to administer this program for
subsequent years? Pursuant to the budget neutrality analysis in
the application for the approved federal 1115 waiver, Kentucky
HEALTH is projected to save taxpayers over $2.2 billion dollars in
state and federal funding over the five year waiver period.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Amended After Comments)

895 KAR 1:030. Establishment and use of the MyRewards
program.

RELATES TO: KRS 205.520, 42 U.S.C. 1315, 42 C.F.R.
489.24

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services



VOLUME 45, NUMBER 5 - NOVEMBER 1, 2018

has responsibility to administer the Medicaid Program in
accordance with Title XIX of the Social Security Act. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law for the provision of medical assistance to
Kentucky's indigent citizenry. Pursuant to state and federal law,
including 42 U.S.C. 1315, the Kentucky HEALTH demonstration
waiver has been approved and it shall, on a continuing basis,
determine and establish how the commonwealth provides Medicaid
services and supports for certain Medicaid members. This
administrative regulation establishes the MyRewards account
requirements for the Kentucky HEALTH program.

Section 1. Purpose of MyRewards Account.

(1) The MyRewards account shall be a Kentucky HEALTH
incentive in which a beneficiary with an active account may use it
to access items and services pursuant to subsection (2) of this
section that are not covered in the beneficiary’s benefit package,
as established in 895 KAR 1:035.

(2) Except as provided by subsections (3) and (4) of this
section, items and services available through the MyRewards
account shall include:

(a) Vision services; and

(b) Dental services.

(3) The department shall:

(a)[+] Review additional items and services for availability to
users of a MyRewards account; and

(b)[2:] Prominently post any approved items or services to its
Web site.

(4) Services available in subsection (2) of this section through
the beneficiary’s MyRewards account shall be limited in scope to
services that would be covered under the Kentucky Medicaid state
plan if the beneficiary was not receiving the Kentucky HEALTH
alternative benefit plan benefit package.

Section 2. Requirements for Maintaining an Active MyRewards
Account.

(2)(a) To maintain an active MyRewards account, a beneficiary
shall make monthly premium payments.

(b) The requirement to make a monthly premium payment to
maintain an active MyRewards account shall include each
beneficiary who is:

1. A former foster youth;

2. An individual determined to be medically frail or temporarily
vulnerable; or

3. A beneficiary who has met the five (5) percent cost sharing
limit established in 895 KAR 1:015.

(c) The requirement to make a monthly premium payment to
maintain an active MyRewards account shall not apply to a
beneficiary who is a pregnant woman.

(2) Only a beneficiary with an active, non-suspended
MyRewards account shall be able to utilize the account to access
services established in Section 1 of this administrative regulation.

Section 3. Accruals Within a MyRewards account.

(1)(a) A MyRewards account shall not be subject to any annual
limit.

(b) A beneficiary shall continuously accrue balances for
completion of activities listed in subsection (2) of this section if:

1. The account remains active; and

2. The beneficiary is not otherwise suspended or disenrolled.

(2) A beneficiary shall have the opportunity to accrue balances
in the MyRewards account in the following circumstances:

(a) If the beneficiary completes a healthy behavior activity;

(b) If an individual in the household accesses preventive
services, except that preventive services for children shall be
accrued differently for the child and the household;

(c) At the end of a benefit year in which a beneficiary did not
make any non-emergent visits to an emergency department;

(d) If the beneficiary completes and reports department
approved community engagement activities in excess of the hours
required of the beneficiary pursuant to the PATH requirement
established in 895 KAR 1:020; or
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(e) If the beneficiary completes a department approved
education course.

(3) A beneficiary who has a suspended MyRewards account
shall accrue balances for completion of an activity listed in
subsection (2) of this section if the MyRewards account is
unsuspended within sixty (60) calendar days of completing the
approved activity.

(4) A beneficiary may accrue funds in the MyRewards account
through deductible account rollover as established in 895 KAR
1:040.

Section 4. Deductions.

(1) A beneficiary with an active MyRewards account shall have
the account balance reduced, up to a maximum negative balance
of $150 for:

(@)[{H)] Failure to make a required premium payment within
sixty (60) days of the date of invoice, resulting in a non-payment
penalty as established in 895 KAR 1:015; or

O[] A non-emergent use of the emergency department.
Non-emergent use of the emergency department shall exist if:

1.[ta)] The beneficiary did not need emergency services;

2.[(b)] A medical screening conducted pursuant to 42
C.F.R.[GFR] 489.24 was completed by the emergency
department;[;] and

3.[fe)] The beneficiary failed to contact the nurse hotline
operated by the MCO with which the beneficiary is enrolled within
twenty-four (24) hours prior to utilizing the emergency department.

(2)(a) A MyRewards account deduction of twenty-five (25)
dollars shall occur for each incident of premium non-payment.

(b) A MyRewards account deduction shall be assessed for
non-emergent use of an emergency department as follows:

1. First occurrence, twenty (20) dollars;

2. Second occurrence, fifty (50) dollars; and

3. Third and each subsequent occurrence, seventy-five

(75) dollars.

Section 5. Payout of Account.

(1) A former beneficiary who disenrolls from Kentucky HEALTH
by obtaining commercial insurance and who remains commercially
insured for a minimum of eighteen (18) months may apply to
receive a payout of up to half of that beneficiary’s remaining
MyRewards account balance up to $500, subject to the following
requirements:

(@) The former beneficiary shall
commercial insurance; and

(b) The former beneficiary shall be without any type of
Medicaid assistance in the commonwealth for at least eighteen
(18) consecutive months following the date of disenroliment from
Kentucky HEALTH.

(2) A MyRewards account shall be closed after the payout
requested by a former beneficiary under this section.

provide attestation of

Section 6. Establishment of Early Reentry or Early Reactivation
Opportunity.

(1) A beneficiary who is subject to a six (6) month penalty
period under 895 KAR 1:010 or 895 KAR 1:015 shall be given the
opportunity to re-enter Kentucky HEALTH or reactivate the
beneficiary’'s MyRewards account, as applicable, prior to the
expiration of the six (6) month penalty period.

(2) The opportunity to re-enter Kentucky HEALTH or reactivate
the beneficiary’s MyRewards account, as applicable, prior to the
expiration of the six (6) month penalty period shall only be
available to an individual one (1) time per benefit year per penalty
reason type.

Section 7. Requirements for Re-entry. A beneficiary seeking to
re-enter Kentucky HEALTH or reactivate the beneficiary’s
MyRewards account set forth in this administrative regulation, as
applicable, prior to the expiration of the six (6)-month penalty
period shall:

(1) Complete a re-entry course;

(2) Pay any premium payment required for the first month of
coverage to restart benefits; and
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(3) Pay any past due premiums owed for each month in which
the individual received healthcare coverage through Kentucky
HEALTH during the sixty (60) day payment period prior to the
effective date of the applicable six (6) month penalty period.

Section 8. Federal Approval and Federal Financial
Participation. The department’s coverage of services pursuant to
this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage;
and

(2) Centers for Medicare and Medicaid Services’ approval for
the coverage.

CAROL H. STECKEL, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Jonathan Scott, (502) 564-4321, ext. 2015,
jonathant.scott@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes the MyRewards account
requirements, including for accruals, deductions, account payout,
early re-entry and re-activation following a suspension, and general
account re-entry and reactivation.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish and implement
the MyRewards program and account for individual beneficiaries
that are participating in the Kentucky HEALTH program or who
otherwise elect to utilize a MyRewards program.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by establishing
requirements and processes relating to the MyRewards program,
which will enhance and allow for full participation in the Kentucky
HEALTH program by individual beneficiaries and those who
otherwise elect to utilize a MyRewards program.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes by establishing the MyRewards program and its
requirements and processes, which will allow for individual
beneficiaries and those who otherwise elect to participate in the
MyRewards program to fully participate in the Kentucky HEALTH
program pursuant to an approved federal 1115 waiver.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The Amended After Comments version of this
administrative regulation contains the exact amount of deductions
for premium nonpayment or non-emergent use of the emergency
department.

(b) The necessity of the amendment to this administrative
regulation: The Amended After Comments amendments are
necessary to clarify the exact amount of the deduction from a
MyRewards account for premium nonpayment or non-emergent
use of the emergency department.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 205.520(3) authorizes the cabinet, by
administrative regulation to comply with a requirement that may be
imposed or opportunity presented by federal law to qualify for
federal Medicaid funds.

(d) How the amendment will assist in the effective
administration of the statutes: The Amended After Comments
amendments will assist in the effective administration of the
statutes by allowing for the department to make changes in
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response to some of the comments received during the public
comment process.

(3) List the type and number of individuals, businesses,
organizations, or state and local government affected by this
administrative regulation: The Department for Medicaid Services,
any contracted Medicaid managed care organization that delivers
services to individuals eligible for Medicaid through the Kentucky
HEALTH program, any enrolled provider that delivers services to
individuals eligible for Medicaid through the Kentucky HEALTH
program, and any beneficiary whose eligibility for Medicaid will be
governed by the Kentucky HEALTH program. Currently, more than
1.2 million individuals in Kentucky receive Medicaid.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Beneficiaries will need to comply with
any relevant premium payment, PATH requirement, or any cost
sharing limits to participate in the MyRewards program.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): Beneficiaries should experience no additional costs
as a result of compliance with this administrative regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As a result of compliance,
beneficiaries will be able to use a MyRewards account for
purchase of items and services such as vision services, dental
services, and additional state approved services. Qualifying
beneficiaries may also eventually receive a MyRewards account
payout if certain conditions are met.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The department anticipates no additional costs in
the implementation of this administrative regulation.

(b) On a continuing basis: The department anticipates no
additional costs in the continuing operation of this administrative
regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal funds authorized under the Social Security Act, Title XIX
and state matching funds from general fund and restricted fund
appropriations are utilized to fund this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: Neither
an increase in fees or funding is necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This new administrative regulation neither establishes or increases
any fees.

(9) Tiering: Is tiering applied? Tiering was only applied in the
sense that a beneficiary who is a pregnant woman is not required
to make a monthly premium payment to maintain an active
MyRewards account.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 1315; 42 U.S.C. 1396n(b) and 42 C.F.R. Part
438

2. State compliance standards. KRS  194A.010(1),
194A.025(3), 194A.030(2), 194A.050(1), 205.520(3), and 205.560
KRS 205.520(3) states, "Further, it is the policy of the
Commonwealth to take advantage of all federal funds that may be
available for medical assistance. To qualify for federal funds the
secretary for health and family services may by regulation comply
with any requirement that may be imposed or opportunity that may
be presented by federal law. Nothing in KRS 205.510 to 205.630 is
intended to limit the secretary's power in this respect.”

3. Minimum or uniform standards contained in the federal
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mandate. 42 U.S.C. 1315 establishes the 1115 waiver authority. 42
U.S.C. 1396n(b) and 42 C.F.R. Part 438 establish requirements
relating to managed care.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements.. A federal
demonstration waiver has been approved pursuant to 42 U.S.C.
1315 and on an ongoing basis it shall determine and establish how
Medicaid services are provided to Medicaid members who are
eligible pursuant to this regulation.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Cabinet for Health
and Family Services, Department for Medicaid Services

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS  194A.010(1), 194A.030(2), 194A.050(1),
205.520(3), 205.560.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
None

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None

(c) How much will it cost to administer this program for the first
year? Pursuant to the budget neutrality analysis in the application
for the approved federal 1115 waiver, Kentucky HEALTH is
projected to save taxpayers over $2.2 billion dollars in state and
federal funding over the five year waiver period.

(d) How much will it cost to administer this program for
subsequent years? Pursuant to the budget neutrality analysis in
the application for the approved federal 1115 waiver, Kentucky
HEALTH is projected to save taxpayers over $2.2 billion dollars in
state and federal funding over the five year waiver period.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Amended After Comments)

895 KAR 1:050. Enrollment and reimbursement for
providers in the Kentucky HEALTH program.

RELATES TO: KRS 205.520, 42 U.S.C. 1315

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services
has responsibility to administer the Medicaid Program in
accordance with Title XIX of the Social Security Act. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law for the provision of medical assistance to
Kentucky's indigent citizenry. Pursuant to state and federal law,
including 42 U.S.C. 1315, the Kentucky HEALTH demonstration
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waiver has been approved and it shall, on a continuing basis,
determine and establish how the commonwealth provides Medicaid
services and supports for certain Medicaid members. This
administrative  regulation establishes the enrollment and
reimbursement requirements for providers that provide covered
and non-covered services to beneficiaries participating in the
Kentucky HEALTH program.

Section 1. Provider Enrollment Requirements.

(1) A provider shall be automatically eligible for Kentucky
HEALTH provider participation if the provider is currently enrolled
as a Medicaid provider[er-as-a-previderwith-an-MCO] to provide
Medicaid services to Kentucky Medicaid recipients.

(2) A[Fo—enrol-as—aprovider—underTitle 895 KAR —the]
provider shall comply with all Medicaid enrollment procedures and
requirements established in Title 907 KAR.

Section 2. Provider Reimbursement.

(D[A-provider—shal-bereimbursed—at-thereimbursement

{2)] A provider shall be reimbursed for services covered by 895
KAR 1:030 Section 1, through the beneficiary’'s MyRewards
account on a fee-for-service basis. A claim for services covered by
the MyRewards account shall not be submitted to the beneficiary’s
MCO.

(2)[€3)] A provider shall not receive reimbursement under title
895 KAR for services provided to an individual if:

(a) The individual is not eligible for participation in the Kentucky
HEALTH program pursuant to 895 KAR 1:010; or

(b) The individual is suspended or otherwise not enrolled in
Kentucky HEALTH on the date the service is provided.

Section 3. Non-covered Services Reimbursed via MyRewards
Account.

(1) A provider who seeks to receive reimbursement for an
otherwise non-covered service that is reimbursable via a
beneficiary’'s MyRewards account established by 895 KAR 1:030
shall be at risk for the cost of the service provided, if:

(a)1. The provider fails to place a hold on funds in the account;
and

2. Funds are not available at the time services are billed;

(b) The beneficiary’s MyRewards account was inactive or
suspended at the time the service was rendered; or

(c) The hold on the funds placed by the provider subsequently
expired due to the provider’s failure to submit a claim within thirty
(30) days of the date of service.

(2) A provider may bill a beneficiary with an inactive or
suspended MyRewards account for services not covered by the
beneficiary’s benefit plan as established in 895 KAR 1:030 or 895
KAR 1:025 if the services are for:

(a) Vision; or

(b) Dental.

Section 4. MCO Payment.

(1)(a) Except as provided in paragraph (b) of this subsection, a
provider shall:

1. Accept MCO reimbursement as payment in full for services
rendered; and

2. Not collect from a beneficiary any portion of the provider's
charge for a covered service that is not reimbursed by the MCO.

(b) A provider shall collect the copays required by the Kentucky
Medicaid state plan, for beneficiaries in the copay plan.

(2) A provider may seek beneficiary reimbursement for non-
covered services, including services received by the beneficiary
during a suspension or other penalty period, if the following four (4)
conditions are met:

(a) The provider has an established policy for billing all patients
for services not covered by a third party and does not bill only
Medicaid or Kentucky HEALTH patients;

(b) The patient is advised prior to receiving a non-covered
service that Kentucky HEALTH will not pay for the service;

(c) The patient agrees to be personally responsible for the
payment; and
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(d) The agreement is made in writing between the provider and
the patient, detailing both the service and the amount to be paid by
the patient.

Section 5. Third party liability. A provider shall comply with
KRS 205.622.

Section 6. Use of Electronic Signatures.

(1) The creation, transmission, storage, and other use of
electronic signatures and documents shall comply with the
requirements established in KRS 369.101 to 369.120.

(2) A provider that chooses to use electronic signatures shall:

(a) Develop and implement a written security policy that shall:

1. Be adhered to by each of the provider's employees, officers,
agents, or contractors;

2. Identify each electronic signature for which a beneficiary has
access; and

3. Ensure that each electronic signature
transmitted, and stored in a secure fashion;

(b) Develop a consent form that shall:

1. Be completed and executed by each beneficiary using an
electronic signature;

2. Attest to the signature's authenticity; and

3. Include a statement indicating that the beneficiary has been
notified of his or her responsibility in allowing the use of the
electronic signature; and

(c) Provide the department, immediately upon request, with:

1. A copy of the provider's electronic signature policy;

2. The signed consent form; and

3. The original filed signature.

is created,

Section 7. Auditing Authority. The department or MCO in which
a beneficiary is enrolled shall have the authority to audit any:

(1) Claim;

(2) Health record; or

(3) Documentation associated with any claim or health record,
including any activity related to a beneficiary’s use of a MyRewards
account.

Section 8. Federal Approval and Federal Financial
Participation. The department’s coverage of services pursuant to
this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage;
and

(2) Centers for Medicare and Medicaid Services’ approval for
the coverage.

CAROL H. STECKEL, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Jonathan Scott, (502) 564-4321, ext. 2015,
jonathant.scott@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative  regulation establishes the enrollment and
reimbursement requirements for providers that provide covered
and non-covered services to beneficiaries participating in the
Kentucky HEALTH program.

(b) The necessity of this administrative regulation: This
administrative  regulation is necessary to establish the
requirements for providers that will provide covered and non-
covered services to the beneficiaries participating in the Kentucky
HEALTH program.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
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to the content of the authorizing statutes by establishing the
requirements and processes by which providers will be able to
provide covered and non-covered services to Kentucky HEALTH
beneficiaries.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes by establishing processes and requirements by which
providers will be able to provide covered and non-covered services
to Kentucky HEALTH beneficiaries.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The Amended After Comments version of the
administrative regulation clarify the enrollment and credentialing
process, and remove a subsection that required provider
reimbursement at the MCO established rate.

(b) The necessity of the amendment to this administrative
regulation: The Amended After Comments amendments are
necessary to clarify provider enrollment, and to allow for provider
and MCO rate negotiations.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 205.520(3) authorizes the cabinet, by
administrative regulation to comply with a requirement that may be
imposed or opportunity presented by federal law to qualify for
federal Medicaid funds.

(d) How the amendment will assist in the effective
administration of the statutes: The Amended After Comments
amendments will assist in the effective administration of the
statutes by allowing for the department to make changes in
response to some of the comments received during the public
comment process.

(3) List the type and number of individuals, businesses,
organizations, or state and local government affected by this
administrative regulation: The Department for Medicaid Services,
any contracted Medicaid managed care organization that delivers
services to individuals eligible for Medicaid through the Kentucky
HEALTH program, any enrolled provider that delivers services to
individuals eligible for Medicaid through the Kentucky HEALTH
program, and any beneficiary whose eligibility for Medicaid will be
governed by the Kentucky HEALTH program. Currently, more than
1.2 million individuals in Kentucky receive Medicaid.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Providers will need to follow existing
enroliment procedures and requirements in Title 907 KAR. For
non-covered services, a provider may bill a MyRewards account
via established procedures. Additional procedures outlining the
step that must occur before a provider can establish additional
beneficiary liability shall also be followed.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There will be no additional costs experienced.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As a result of compliance,
providers will attain the ability to receive reimbursement for
covered and certain non-covered services provided to beneficiaries
in the Kentucky HEALTH program.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The department anticipates no additional costs in
the implementation of this administrative regulation.

(b) On a continuing basis: The department anticipates no
additional costs in the continuing operation of this administrative
regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal funds authorized under the Social Security Act, Title XIX
and state matching funds from general fund and restricted fund
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appropriations are utilized to fund this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: Neither
an increase in fees or funding is necessary to implement this
regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This new administrative regulation neither establishes or increases
any fees.

(9) Tiering: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the requirements
established herein apply to all regulated entities.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
42 U.S.C. 1315; 42 U.S.C. 1396n(b) and 42 C.F.R. Part 438

2. State compliance standards. KRS 194A.010(1),
194A.025(3), 194A.030(2), 194A.050(1), 205.520(3), and 205.560
KRS 205.520(3) states, "Further, it is the policy of the
Commonwealth to take advantage of all federal funds that may be
available for medical assistance. To qualify for federal funds the
secretary for health and family services may by regulation comply
with any requirement that may be imposed or opportunity that may
be presented by federal law. Nothing in KRS 205.510 to 205.630 is
intended to limit the secretary's power in this respect.”

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 1315 establishes the 1115 waiver authority. 42
U.S.C. 1396n(b) and 42 C.F.R. Part 438 establish requirements
relating to managed care.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate?
Different responsibilities established include establishing how
providers accept payment for non-covered services by a
MyRewards account.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. A federal
demonstration waiver has been approved pursuant to 42 U.S.C.
1315 and on an ongoing basis it shall determine and establish how
Medicaid services are provided to Medicaid members who are
eligible pursuant to this regulation.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Cabinet for Health
and Family Services, Department for Medicaid Services

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 194A.010(1), 194A.030(2), 194A.050(1), 205.520(3),
205.560.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? None

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None

(c) How much will it cost to administer this program for the first
year? Pursuant to the budget neutrality analysis in the application
for the approved federal 1115 waiver, Kentucky HEALTH is
projected to save taxpayers over $2.2 billion dollars in state and
federal funding over the five year waiver period.

(d) How much will it cost to administer this program for
subsequent years? Pursuant to the budget neutrality analysis in
the application for the approved federal 1115 waiver, Kentucky
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HEALTH is projected to save taxpayers over $2.2 billion dollars in
state and federal funding over the five year waiver period.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
(Amended After Comments)

900 KAR 5:020. State Health Plan for
services.

facilities and

RELATES TO: KRS 216B.010-216B.130

STATUTORY AUTHORITY: KRS 194A.030, 194A.050(1),
216B.010, 216B.015(28), 216B.040(2)(a)2.a.

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216B.040(2)(a)2.a requires the cabinet to promulgate an
administrative regulation, updated annually, to establish the State
Health Plan. The State Health Plan is a critical element of the
certificate of need process for which the cabinet is given
responsibility in KRS Chapter 216B. This administrative regulation
establishes the State Health Plan for facilities and services.

Section 1. The 2018 Update to the 2017-2019 State Health
Plan shall be used to:

(1) Review a certificate of need application pursuant to KRS
216B.040; and

(2) Determine whether a substantial change to a health service
has occurred pursuant to KRS 216B.015(29)(a) and
216B.061(1)(d).

Section 2. Incorporation by Reference. (1) The "2018 Update
to the 2017-2019 State Health Plan”, October 15, 2018[Nevember
2017], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Office of Inspector
General, Division of Certificate of Need[Health-Peliey], 275 East
Main Street, S5E-A[4WE], Frankfort, Kentucky 40621, Monday
through Friday, 8 a.m. to 4:30 p.m.

STEVE DAVIS, Inspector General
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Molly Lewis, 502-564-9592, molly.lewis@ky.gov;
or Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation incorporates by reference the 2018
Update to the 2017-2019 State Health Plan, which shall be used to
determine whether applications for certificates of need are
consistent with plans as required by KRS 216B.040(2)(a)2.a.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to comply with the content of
the authorizing statutes, specifically KRS 194A.030, 194A.050(1),
216B.010, 216B.015(28), and 216B.040(2)(a)2.a.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by incorporating by
reference the 2018 Update to the 2017-2019 State Health Plan,
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which shall be used to determine whether applications for
certificates of need are consistent with plans as required by KRS
216B.040(2)(a)2.a. KRS 216B.015(28) requires that the State
Health Plan be prepared triennially and updated annually.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The State
Health Plan shall be used to determine whether applications for
certificates of need are consistent with plans as required by KRS
216B.040(2)(a)2.a.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment incorporates by reference the 2018
Update to the 2017-2019 State Health Plan. Changes in the
Amended After Comments version include:

The identifying information on the front page was changed to
reflect the new version’s date;

The Table of Contents was changed to reflect new page
numbers as a result of the other changes and to align titles;
Revise Acute Care Bed Review Criteria to delete Review
Criterion 4, which allowed existing licensed hospitals verified
as trauma centers and operating beds pursuant to an
emergency CON to apply for a CON to provide the emergency
services on a permanent basis and be found consistent with
the State Health Plan;

Revise Special Care Neonatal Bed Definitions and Review
Criteria to clarify that Advanced Level Il is not a recognized
provider type;

Revise Special Care Neonatal Bed Review Criteria to allow
hospitals with Level Il neonatal beds operating at functional
capacity for a year to apply to establish up to eight (8) Level Il
beds and be found consistent with the State Health Plan;
Revise Special Care Neonatal Bed Review Criteria to clarify
the intent to provide hospitals with existing acute care bed
capacity the flexibility to convert acute care beds to meet the
needs of complex neonatal beds. (This clarification
distinguishes this existing criterion (“through conversion") from
the new criterion, which addressed establishing Level Il
special care neonatal beds);

Revise Psychiatric Bed Review Criteria to limit review criterion
addressing an existing psychiatric hospital's conversion of
existing beds from beds of any licensure type to tuberculosis
beds;

Revise Psychiatric Services for Children and Adolescents
Review Criteria to require the application for new psychiatric
beds to include an inventory of all facilities with children or
adolescent psychiatric beds in the ADD and the number of
beds, rather than an inventory of current services in the ADD
(which did not specify the type of services so was overly
broad)

Revise Psychiatric Residential Treatment Facility Review
Criteria to delete the 145 bed cap for Level Il PRTFs;

Revise Psychiatric Residential Treatment Facility Review
Criteria to delete criteria allowing psychiatric hospitals
applying to use converted existing bed capacity to a Level Il
PRTF to be consistent with State Health Plan;

Revise Long Term Care Review Criteria Definitions and
Review Criteria to delete references and application to
Specialized Long Term Care programs;

Revise Long Term Care Review Criteria to delete review
criteria allowing existing acute care hospitals qualified to
establish post-acute nursing facilities limited exclusively to
specific patient population and model of care notwithstanding
the need calculation for the county;

Revise Long Term Care Review Criteria to add review criteria
specifically addressing existing facilities operating pursuant to
emergency certificate of need authorization to apply for
permanent authorization to provide services restricted to the
limited purpose of alleviating the emergency specific to
ventilator dependent patients that require long-term ventilator
services and be consistent with the State Health Plan
notwithstanding the need calculation for the county;

Revise Home Health Agency Definition to reflect statutory
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definition in KRS 216.935(2);

Revise Home Health Agency Long-Term Care Review Criteria
to limit review criteria allowing existing hospitals and nursing
facilities experiencing challenges with patient discharge to
establish a home health agency limited to patients discharged
from that facility and be consistent with the State Health Plan
notwithstanding the need calculation for the county;

Revise Cardiac Catheterization Services Review Criteria for
establishing a comprehensive catheterization program by
further defining qualifications for the applicant hospital and its
relationship to a Kentucky academic medical center;

Revise Cardiac Catheterization Services Review Criteria to
allow mobile catheterization services to convert to fixed site
catheterization services;

Delete review criteria for Magnetic Resonance Imaging from
the State Health Plan;

Revise Positron Emission Tomography Equipment Review
Criteria to add review criterion to allow the establishment and
expansion of mobile services with arrangements and support
of a hospital in the service area;

Revise Ambulance Services Definition and Review Criteria to
revise the definition section, cross-reference the applicable
statutory and regulatory provisions, clarify geographic service
area requirements for applicants, and delete the review
criterion addressing application components and review
prioritization for Class Il or Class Il services;

Revise the Acute Care Hospital Review Criterion 2.e. to
change "or" to "and";

Revise the Nursing Facility Beds Definition to remove a
reference to Plan provisions for continuing care retirement
communities; and

Additional nonsubstantive changes were made throughout the
State Health Plan to comply with the drafting and formatting
requirements of KRS Chapter 13A. These nonsubstantive
changes include the following types of changes:

Correcting a Web site address;

Changing "recent" to "recently" in the phrase "most recent
published";

Changing "which" to "that";

Changing "its" to "the applicant’s";

Correcting a cross-reference;

Changing "applications" to "an application" and other singular-
plural changes;

Changing "outlined" to "established";

Dividing a compound sentence into two sentences for clarity;
Defining an acronym; and

Adjusting punctuation.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary to update the State
Health Plan, which is used to determine whether certificate of need
applications are consistent with the State Health Plan. Additionally,
the Amended After Comments changes were necessary to
respond to comments received during the public comment period.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes by incorporating by reference the 2018
Update to the 2017-2019 State Health Plan.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will provide the
2018 Update to the 2017-2019 State Health Plan, which will be
used to determine whether certificate of need applications are
consistent with the State Health Plan.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
certificate of need applicants and affected parties requesting
hearings. Annually, approximately 115 certificate of need
applications are filed.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
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in question (3) will have to take to comply with this administrative
regulation or amendment: Entities that submit certificate of need
applications will be subject to the criteria set forth in the 2018
Update to the 2017-2019 State Health Plan.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no cost to entities to comply with this
amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Entities that submit certificate of
need applications will be subject to the revised criteria set forth in
the 2018 Update to the 2017-2019 State Health Plan.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: No additional costs will be incurred to implement
this administrative regulation.

(b) On a continuing basis: No additional costs will be incurred.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
No new funding will be needed to implement the provision of the
amended administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No fee or
funding increase is necessary to implement this administrative
regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
The administrative regulation does not establish or increase fees.

(9) TIERING: Is tiering applied? Yes, tiering is used as there
are different CON review criteria for each licensure category
addressed in the State Health Plan.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation impacts the Cabinet for Health and Family Services,
Office of Inspector General, and may impact any government
owned or controlled health care facilities.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.030, 194A.050(1), 216B.010, 216B.015(28),
and 216B.040(2)(a)2.a

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation will not generate revenue for state or local
government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation will not generate revenue for
state or local government.

(c) How much will it cost to administer this program for the first
year? No additional costs will be incurred to implement this
administrative regulation.

(d) How much will it cost to administer this program for
subsequent years? No additional costs will be incurred to
implement this administrative regulation on a continuing basis.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health

Division of Public Health Protection and Safety
(Amended After Comments)

902 KAR 100:022. Licensing requirements for land
disposal of radioactive waste.

RELATES TO: KRS 194A.005(1), 211.180(1), 211.842-
211.852, 211.990(4), 10 C.F.R. Part 61, 40 C.F.R. 261, 42 U.S.C.
2011 - 22979-4[;Pub-L-96-573,-Pres—EO 11988]

STATUTORY AUTHORITY: KRS 194A.050(1), 211.090(3),
211.844(1), [211.846,211.852]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
211.844(1) requires the Cabinet for Health and Family Services to
provide by administrative regulation for the registration and
licensing of the possession or use of sources of ionizing or
electronic product radiation and the handling and disposal of
radioactive waste. This administrative regulation establishes
procedures, criteria, terms, and conditions upon which the cabinet
issues licenses for the land disposal of radioactive wastes received
from other persons.

Section 1. Definitions.

(1) "Agreement state” means a state that the United States
Nuclear Regulatory Commission (NRC) or the United States
Atomic Energy Commission has entered into an effective
agreement under subsection 274 b. of the Atomic Energy Act of
1954, as amended (42 U.S.C. 2021(b) et seq.).

(2) "Cabinet" is defined by KRS 194A.005(1).

(3) "Licensee" means a person who holds:

(a) A specific license issued by the cabinet pursuant to 902
KAR 100:040 and this administrative requlation;

(b) A specific license issued by the U.S. Nuclear Reqgulatory
Commission or an Agreement state; or

(c) A general license pursuant to 902 KAR 100:050 or
equivalent requlations of the U.S. Nuclear Regulatory Commission

or an aqreement state[%euveumamenaneeLmeansﬁa—smﬁeam
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(e) 10 C.F.R. 61.20;

(f) 10 C.F.R. 61.23 (i) and ());

(@) 10 C.F.R. 61.70;

()10 C.F.R. 61.71;

()10 C.F.R. 61.72;

() 10 C.F.R. 61.73;

(k) 10 C.F.R. 61.83; or

()10 C.F.R. 61.84.

(2) Each application for a specific license shall be filed
pursuant to 902 KAR 100:040.

(3) Reference to the NRC, the Commission, or_an
agreement state shall be deemed to reference the [“]Cabinet for
Health and Family Services, Department for Public Health,
Radiation Health Branch, the NRC or an agreement state.[“shal

(4) The report required by 10 C.F.R. 61.80(h) and (i) shall be
directed to the manager, Radiation Health Branch, at:

(@) 275 East Main Street, Mailstop HS1-C-A, Frankfort,
Kentucky 40621;

(b) (502) 564-1492: Facsimile;

(c) (502) 564-3700: Telephone, Monday through Friday, 8 a.m.
t0 4:30 p.m.; or

(d) (800) 255-2587: Telephone, for hours except those
established in paragraph (c) of this subsection.[persen—preseribing

Section 2. Applicability. This administrative regulation shall
apply to a licensee. Except as established in subsections (1)
through (4) of this section, the licensee shall comply with 10 C.F.R.
Part 61.

(1) The licensee shall not be subject to:

(a) 10 C.F.R. 61.4;

(b) 10 C.F.R. 61.5;

() 10 C.F.R.61.8;

(d) 10 C.F.R. 61.16;
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JEFFREY D. HOWARD, JR., M.D., Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Julie Brooks, (502) 564-3970,
julied.brooks@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This

administrative regulation establishes procedures, criteria, terms
and conditions upon which the cabinet issues licenses for the land
disposal of radioactive wastes received from other persons.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to protect the public from
improper land disposal of radioactive wastes.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 211.844 requires the cabinet to
provide by administrative regulation the requirements for the
handling and disposal of radioactive waste.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation ensures all those engaged in the disposal
of radioactive materials are properly licensed to do so as well as
ensures proper procedures for land disposal are followed.

(2) If this is an amendment to an existing administrative

regulation, provide a brief summary of:
(a) How the amendment will change this existing administrative
regulation: This administrative regulation is being further amended
in response to comments received in order to ensure full
compatibility with the Nuclear Regulatory Commission (NRC).

(b) The necessity of the amendment to this administrative
regulation: As an agreement state with NRC, Kentucky is required
to have state regulations compatible with the regulations
promulgated by NRC. This amended after comment administrative
regulation establishes compatibility with the federal regulation,
except where exclusions are allowed. The necessity for additional
compatibility language was realized during the public comment
period.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment provides the technical
requirements for handling and disposal of radioactive waste as
required by KRS 211.844.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will ensure all
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entities engaged in land disposal of radioactive waste are properly
licensed to do so, and are following the correct procedures for such
disposal.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: The Radiation Health Branch within the
Department for Public Health is the only entity affected by this
administrative regulation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in questions (3) will have to take to comply with this administrative
regulation or amendment: There will be no new actions required to
be in compliance with this amendment.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified in
question (3): There is no anticipated change in cost for the
regulated entities.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): By adopting 10 C.F.R. Part 61,
the state will eliminate any unnecessary training or licensing
requirement for regulated entities.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This program is already operating. There is no cost
to implement this administrative regulation.

(b) On a continuing basis: This program is already operating.
There is no cost to implement this administrative regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
This amendment does not affect funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new or by the change, if it is an amendment: No
increase in fees or funding is associated with this administrative
regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees.
There are no fees established in this administrative regulation.

(9) TIERING: Is tiering applied? No, tiering is not applied as all
entities engaged in the land disposal of radioactive waste must
meet the same standards.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Only the Radiation
Health Branch in the Department for Public Health will be impacted
by this administrative regulation as it contains reference to the
federal regulation. There are no new requirements.

2. |dentify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1) requires the Secretary of the Cabinet
for Health and Family Services to adopt administrative regulations
necessary to protect the health of the individual citizens of the
Commonwealth and necessary to operate the programs and fulffill
the responsibilities vested in the Cabinet. KRS 211.844 requires
the Cabinet to provide by administrative regulation for the disposal
of radioactive waste. 10 C.F.R. Part 61 establishes the procedures,
criteria, and terms and conditions for land disposal of radioactive
waste.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation does not generate revenue.

(b) How much revenue will this administrative regulation
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generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation does not generate revenue.

(c) How much will it cost to administer this program for the first
year? This administrative regulation does not add costs to the
agency.

(d) How much will it cost to administer this program for
subsequent years? This administrative regulation does not add
costs to the agency.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. The Atomic Energy Act of 1954 as amended, the Energy
Policy Act of 2005 and 10 C.F.R. Part 61.

2. State compliance standards. This regulation adopts the
federal procedures, criteria, and terms and conditions, for the
issuance of a license for land disposal of radioactive waste.

3. Minimum or uniform standards contained in the federal
mandate. The federal mandate requires state regulations to be
compatible with the equivalent federal regulations.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. There are no
different, stricter, or additional responsibilities or requirements.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health

Division of Public Health Protection and Safety
(Amended After Comments)

902 KAR 100:070. Packaging and _transportation
[Fransportation] of radioactive material.
RELATES TO: KRS 194A.005(1), 211.180(1), 211.842-

211.852, 211.990(4), 10 C.F.R. Part 71, 73.2, 73.37, 49 C.F.R.
173.403, 42 U.S.C. 2011[39-C.F-R111.1 49 C.F.R 107 170-189]
194A.050(1),

STATUTORY AUTHORITY: KRS[13B.170]
211.090(3), 211.844(1)
FUNCTION,

NECESSITY, AND  CONFORMITY:[KRS

agencies—for—theproper—administration—of the—cabinetand—its
programs:] KRS 211.844(1) requires the Cabinet for Health and
Family Services to promulgate administrative
requlations[regulation] for the registration and licensing of the
possession or use of sources of ionizing or electronic product
radiation and the handling and disposal of radioactive waste. This
administrative regulation establishes requirements for packaging
and transportation of radioactive material.

Section 1. Definitions. (1) "Agreement state” means a state
that the United States Nuclear Regulatory Commission (NRC) or
the United States Atomic Energy Commission has entered into an
effective agreement under subsection 274 b. of the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2021(b) et seq.).

(2) "Armed escort" is defined by 10 C.F.R. 73.2.

(3) "Cabinet" is defined by KRS 194A.005(1).

(4) "Highway route controlled quantity" is defined by 49 C.F.R.
173.403

(5) "Licensee" means a person who holds:

(a) A specific license issued by the cabinet pursuant to 902
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KAR 100:040 and this administrative requlation;

(b) A specific license issued by the U.S. Nuclear Reqgulatory
Commission or an Agreement state; or

(c) A general license pursuant to 902 KAR 100:050 or
equivalent requlations of the U.S. Nuclear Regulatory Commission

or_an Agreement state[Applicability—Applies—to—a—licensee
specific-orgenerathcensedssued by the cabinetto

ion of radicact all

Section 2. Applicability. This administration regulation shall

(2) 10 C.F.R. 71.95; and
(h) 10 C.F.R. 71.97(c)(3)(iii) and (f)[Requirement—for—a

regulation].

Section 3. Transport of highway route controlled quantities. (1)
Advanced notification shall be provided in accordance with 10
C.F.R. 71.97 prior to the transport, or delivery to a carrier for
transport, of highway route controlled guantities.

(2) All licensees of the cabinet, NRC, or another Agreement
state shall arrange for armed escort when transporting materials
through the Commonwealth.

apply to a licensee. The licensee shall comply with 10 C.F.R. Part
71 except as established in subsections (1) through (3) of this

(3) Armed escort may be provided by either the Kentucky State
Police (KSP) or private security firm meeting the requirements of

section.

(1) The licensee shall not be subject to the following:
(@ 10 C.F.R. 71.2;
(b) 10 C.F.R. 71.6;
()10 C.F.R. 71.11;
(d) 10 C.F.R. 71.14(b);
()10 C.F.R. 71.19;
(10 C.F.R. 71.31;
(@) 10 C.F.R. 71.33;
(h) 10 C.F.R. 71.35;
()10 C.F.R. 71.37;
()10 C.F.R. 71.38;
(k) 10 C.F.R. 71.39;
(N 10C.F.R. 71.41;
(m) 10 C.F.R. 71.43;
(n) 10 C.F.R. 71.45;
(0) 10 C.F.R. 71.51;
(p) 10 C.F.R. 71.55;
() 10 C.F.R. 71.59;
(N 10 C.F.R. 71.61;
(s) 10 C.F.R. 71.63;
(1) 10 C.F.R. 71.64;
(u) 10 C.F.R. 71.65;
(V) 10 C.F.R. 71.70;
W) 10 C.F.R. 71.71;
(x)10 C.F.R. 71.73;
(y) 10 C.F.R. 71.74;

(z) 10 C.F.R. 71.75;
(aa) 10 C.F.R. 71.77;

(bb) 10 C.F.R. 71.85 (a)-(c);

(cc) 10 C.F.R. 71.91(b);

(dd) 10 C.F.R. 71.101(c)(2), (d) and (e); or

(ee) 10 C.F.R. 71.107-125.

(2) Each application for a specific license shall be filed
pursuant to 902 KAR 100:040.

(3) Reference to the "Commission",[er] "NRC", or an
agreement state shall be deemed to be a reference to the
"Cabinet for Health and Family Services, Department for Public
Health, Radiation Health Branch", the NRC, or an_agreement
state except as established in the following:

()10 C.F.R. 71.17; and

(b) 10 C.F.R. 71.88.

(4) Reference to the Commission, NRC, Nuclear
Regulatory Commission, United States Nuclear Regulatory
Commission, or Administrator _of the appropriate Regional
Office in 10 C.F.R. Part 71 shall be deemed to be reference to
the Cabinet for Health and Family Services, Department for
Public Health, Radiation Health Branch, except when used in
the following:

(a) 10 C.F.R 71.5(b);

(b) 10 C.F.R. 71.10;

(c) 10 C.F.R. 71.17(c)(3) and (e);

(d) 10 C.F.R. 71.85(c);

(e) 10 C.F.R. 71.88(a)(4);

()10 C.F.R. 71.93(c);
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10 C.F.R. 73.37.

(4) The cabinet may require advanced notice of and armed
escort for other quantities of radioactive materials for the protection
of public health and safety.

(5) Payment for escort provided by KSP shall be made in
accordance with 902 KAR 100.012, Sectlon 4. [%eemptlens—(—la—A

Section 4. Notice to Employees. The KR-441 "Notice to
Employees" shall be posted instead of the NRC Form 3 as

specn‘led in_10 CFR Part 71. [IFanspeﬁatien—ef—l:}eensed

subject-to-the DOT regulations:]

Section 5. Incorporation by Reference. (1) KR-441 "Notice

to Employees" 9/18, is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky
Department for Public Health, Division of Public Health
Protection and Safety, Radiation Health Branch, 275 East Main
Street, Frankfort, Kentucky, Monday through Friday, 8 a.m. to
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4:30 p.m.[General-Licensesfor-Carriers—{1)-A-generallicense-shall
- ier. |
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{b) The calculated CSl-shall- be rounded-up-to-the first- decimal
place;
{e)yFhevalues-of- X —Y-—and-Zused-in-the- CSl-equation-shall-be
plutonivm-shall-be-assumed-to-bezero-(0):and
{e)-10-C.F.R-Table 74 — 1 values for X, Y,-and-Z shall- be-used
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JEFFREY D. HOWARD, JR., M.D., Commissioner
ADAM M. MEIER, Secretary
APPROVED BY AGENCY: October 11, 2018
CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Julie Brooks, 502) 564-3970,
julied.brooks@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes the requirements for licensure
for the packaging and transportation of radioactive material.

(b) The necessity of this administrative regulation: This
administrative regulation outlines the requirements for those
entities packaging and transporting radioactive materials to ensure
materials are transported in a safe manner to prevent any
unnecessary exposure to radioactive materials.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 194A.050(1) requires the
secretary to promulgate administrative regulations necessary to
operate the programs and fulfill the responsibilities vested in the
cabinet. KRS 211.844(1) requires the secretary to provide by
administrative regulation the registration and licensing of the
possession or use of any source of ionizing or electronic product
radiation and the handling and disposal of radioactive waste; and
to protect the public from unnecessary radiation exposure.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
ensures that all those who participate in the packaging and
transportation of radioactive materials are properly licensed for the
class of radioactive material and mode of transportation of
radioactive materials. The proper packaging and transportation of
radioactive materials helps to protect the public from unnecessary
radiation exposures.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment adopts by reference the applicable
Nuclear Regulatory Commission (NRC) regulations for packaging
and transporting radioactive materials which eliminates any
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discrepancies between state and federal licensing requirements.
This administrative regulation is being further amended in
response to comments received in order to ensure full compatibility
with the Nuclear Regulatory Commission (NRC).

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary as the agreement
between NRC and the Commonwealth requires the Radiation
Health Branch to be compatible with NRC regulations. This
amended after comment administrative regulation establishes
compatibility with the federal regulation, except where exclusions
are allowed. The necessity for additional compatibility language
was realized during the public comment period.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment is consistent with the
authorizing statutes, which require the secretary to adopt
regulations for the registration and licensing of the possession of
any source of ionizing or electronic product radiation necessary to
protect the public from unnecessary radiation exposure.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment ensures all entities
licensed for the packaging and transportation of radioactive
materials are in full compliance with state and national regulations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Approximately 200 specific licensees of
the cabinet and all licensees of the NRC or another agreement
state who perform activities within the Commonwealth under
reciprocal recognition pursuant to 902 KAR 100:065.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in questions (3) will have to take to comply with this administrative
regulation or amendment: Affected entities are required to be in
compliance with NRC regulations so there will be no new actions
required.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified in
question (3): There is no cost of compliance.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Regulated entities will be in full
compliance with NRC regulations.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This program is already operating. There is no cost
to implement this amendment.

(b) On a continuing basis: This program is already operating.
There is no cost to implement this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
This amendment does not affect funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new or by the change, if it is an amendment: An
increase in fees or funding is not necessary to implement this
amendment.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees.
There are no fees established in this regulation.

(9) TIERING: Is tiering applied? No. This administrative
regulation affects all radioactive materials licensees subject to 902
KAR Chapter 100 regulations.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Radiation
Health Branch in the Department for Public Health administers this
program.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
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regulation. KRS 194A.050(1) requires the Secretary of the Cabinet
for Health and Family Services to adopt administrative regulations
necessary to protect the health of the individual citizens of the
Commonwealth and necessary to operate the programs and fulfill
the responsibilities vested in the Cabinet. KRS 211.844(1) requires
the Cabinet to provide by administrative regulation for the
registration and licensing of the possession or use of sources of
ionizing or electronic product radiation and to regulate the handling
and disposal of radioactive waste.10 C.F.R. Part 71 establishes the
requirements for packaging, preparation for shipment and
transportation of licensed material.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation generates no revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation generates no revenue.

(c) How much will it cost to administer this program for the first
year? This administrative regulation does not add costs to the
agency.

(d) How much will it cost to administer this program for
subsequent years? This administrative regulation does not add
cost to the agency.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. The Atomic Energy Act of 1954, as amended, the Energy
Policy Act of 2005 and 10 C.F.R. Part 71.

(2) State compliance standards. This regulation adopts the
federal standards for packaging and transportation of radioactive
materials.

(3) Minimum or uniform standards contained in the federal
mandate. The federal mandate requires state regulations to be
compatible with the equivalent federal regulations.

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. There are
no different, stricter, or additional responsibilities or requirements.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health

Division of Public Health Protection and Safety
(Amended After Comments)

902 KAR 100:072. Medical use of byproduct material[Use
¢ . ) . I

RELATES TO: KRS 211.842-211.852, 211.990(4), 10 C.F.R.
Part 35, 45 C.F.R. Part 46, 42 U.S.C. 2021

STATUTORY AUTHORITY: KRS 194A.050(1), 211.090(3),
211.844(1)[-26-C-FR-35]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
211.844(1) requires the Cabinet for Health and Family Services to
promulgate administrative regulations for the registration and
licensing of the possession or use of sources of ionizing or
electronic product radiation and the handling and disposal of
radioactive waste. This administrative regulation establishes
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requirements and provisions for the use of byproduct[radioactive]
material in the healing arts, for issuance of licenses authorizing the
medical use of byproductradieactive] material and for specific
licensees to possess, use, and transfer byproduct[radioactive]
material for medical uses.

Section 1. Definitions. (1) "Agreement state"” means a state
that the United States Nuclear Regulatory Commission (NRC) or
the United States Atomic Energy Commission has entered into an
effective agreement under subsection 274 b. of the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2021(b) et seq.).

(2)" Cabinet" is defined by KRS 194A.005(1).

(3) "Licensee" means a person who holds:

(a) A specific license issued by the cabinet pursuant to 902
KAR 100:040 and this administrative requlation;

(b) A specific license issued by the U.S. Nuclear Reqgulatory
Commission or an Agreement state; or

(c) A general license pursuant to 902 KAR 100:050 or
equivalent requlations of the U.S. Nuclear Regulatory Commission
or an Agreement state.

Section 2. Applicability. This administrative regulation
establishes requirements for the medical use of byproduct material
and for issuance of specific licensees authorizing the use of this
material[to—peossess,—use—or—transfer—radioactive—material—for
licenses-of-broad-scope]. Except as established in subsections (1)
through (4) of this section, the licensee shall comply with 10 C.F.R.
Part 35. (1) The licensee shall not be subject to:

(@) 10 C.F.R. 35.8;

(b) 10 C.F.R. 35.11(c)(1);

(c) 10 C.F.R. 35.13(a)(1);

(d) 10 C.F.R. 35.4001; or

(e) 10 C.F.R. 35.4002.

(2) Application for specific license. Each application for a
specific license shall be filed pursuant to 902 KAR 100:040.

(3) Reference to the NRC, the Commission, or an
agreement state shall be deemed to reference the [“]Cabinet for
Health and Family Services, Department for Public Health,
Radiation Health Branch, the NRC, or an agreement state.[*
shall be wused in lieu of federal references to the

(4) Notifications and reports required by 10 C.F.R. 35.14,
35.3045, 35.3047, and 35.3067 shall be directed to the manager,
Radiation Health Branch, at:

(@) 275 East Main Street, Mailstop HS1-C-A, Frankfort,
Kentucky 40621;

(b) (502) 564-1492: Facsimile;

(c) (502) 564-3700: Telephone, Monday through Friday, 8 a.m.
t0 4:30 p.m.; or

(d) (800) 255-2587: Telephone, for hours except those
established in paragraph (c) of this subsection.[implementation—(1)
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JEFFREY D. HOWARD, JR., M.D., Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091, email Laura.Begin@Kky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Julie Brooks, 502) 564-3970,
julied.brooks@ky.gov, and Laura Begin

(1) Provide a brief summary of:

(& What this administrative regulation does: This

administrative regulation establishes the requirements and
provisions for the medical use of byproduct materials, for issuance
of licenses authorizing the medical use of byproduct material and
for specific licensees to possess, use and transfer radioactive
materials for medical use.

(b) The necessity of this administrative regulation: This
administrative regulation outlines the specific qualifications and
trainings necessary for the use of byproduct materials for medical
purposes. Proper licensing and training helps to ensure the safe
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administration of radioactive materials during medical treatment.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 211.844(1) requires the cabinet to
promulgate regulations for the registration and licensing of the
possession or use of any source of ionizing or electronic product
radiation; as well as the specification of the form of applications for
registration and licenses, and the qualifications therefor; and to
protect the public from unnecessary radiation exposure.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation ensures that all individuals using
byproduct materials for medical purposes are properly trained and
licensed to do so.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: All individuals using radioactive materials for medical
purposes must be in full compatibility with the Nuclear Regulatory
Commission (NRC) regulations for the medical use of byproduct
material. This administrative regulation is being further amended in
response to comments received in order to ensure full compatibility
with NRC regulations.

(b) The necessity of the amendment to this administrative
regulation: This amended after comment administrative regulation
establishes compatibility with the federal regulation, except where
exclusions are allowed. The necessity for additional compatibility
language was realized during the public comment period.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment helps to ensure all
professionals engaged in the practice of nuclear medicine are
properly trained and licensed to the national standard. This in turn
protects those receiving radioactive materials as part of medical
therapy.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment ensures all entities
licensed for the use of radioactive materials in the healing arts are
engaged in the safe usage of radioactive materials in their practice
consistent with state and federal regulations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Approximately 205 specific licensees of
the cabinet and all future applicants for specific license authorizing
the medical use of byproduct material.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in questions (3) will have to take to comply with this administrative
regulation or amendment: Individuals engaged in the practice of
nuclear medicine are required to be in full compliance with NRC
regulations.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified in
question (3): There is no anticipated additional cost for regulated
entities as a result of this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): By adopting 10 C.F.R. Part 35,
the state will eliminate any unnecessary training or licensing
requirement for regulated entities.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no anticipated additional cost to the
program to implement this regulation.

(b) On a continuing basis: The program is already operating.
There is no cost to implement this administrative regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
This amendment does not affect funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new or by the change, if it is an amendment: There is
no anticipated increase in funding necessary to implement this
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change to the regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees.
There are no fees established in this administrative regulation.

(9) TIERING: Is tiering applied? No, tiering is not applied.
Regulated entities practicing nuclear medicine are all required to
meet the national standards for the discipline.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Only the Radiation
Health Branch in the Department for Public Health will be impacted
by this administrative regulation as it contains reference to the
federal regulation. There are no new requirements.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1) requires the secretary of the Cabinet
for Health and Family Services to adopt administrative regulations
necessary to protect the health of the individual citizens of the
Commonwealth and necessary to operate the programs and fulffill
the responsibilities vested in the Cabinet. KRS 211.844(1) requires
the Cabinet to provide by administrative regulation for the
registration and licensing of the possession or use of sources of
ionizing or electronic product radiation and to regulate the handling
and disposal of radioactive waste. 10 C.F.R. Part 35, contains
these federal requirements that Kentucky must be compatible with.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation generates no revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation generates no revenue.

(c) How much will it cost to administer this program for the first
year? This administrative regulation does not add costs to the
agency.

(d) How much will it cost to administer this program for
subsequent years? This administrative regulation does not add
costs to the agency.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. The Atomic Energy Act of 1954 as amended, the Energy
Policy Act of 2005 and 10 C.F.R. Part 35.

2. State compliance standards. This regulation adopts the
federal standards for the issuance of license for the medical use of
byproduct material.

3. Minimum or uniform standards contained in the federal
mandate. The federal mandate requires state regulations to be
compatible with the equivalent federal regulations.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. There are no
different, stricter, or additional responsibilities or requirements.

CABINET FOR HEALTH AND FAMILY SERVICES
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Department for Public Health
Division of Public Health Protection and Safety
(Amended After Comments)

902 KAR 100:100. Licenses for industrial[irdustrial]
radiography and radiation safety requirements for industrial
radiographic operations.

RELATES TO: KRS 211.180(1), 211.842-211.852, 211.990(4),
10 C.F.R. Part 34, 42 U.S.C. 2011[ 74,21 G-F-R-10206-40]

STATUTORY AUTHORITY: KRS 194A.050(1), 211.090(3),
211.844(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
211.844(1) requires the Cabinet for Health and Family Services to
promulgate administrative regulations for the registration and
licensing of the possession or use of sources of ionizing or
electronic product radiation and the handling and disposal of
radioactive waste. This administrative regulation establishes
radiation safety requirements for industrial radiographic operations
and shall apply to licensees[er—registrants] who use sources of
radiation for industrial radiography.

Section 1. Definitions. (1) "Agreement state" means a state
that the United States Nuclear Regulatory Commission (NRC) or
the United States Atomic Energy Commission has entered into an
effective agreement under subsection 274 b. of the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2021(b) et seq.).

(2) "Cabinet" is defined by KRS 194A.005(1). (3) "Licensee"
means a person who holds:

(a) A specific license issued by the cabinet pursuant to 902
KAR 100:040 and this administrative requlation;

(b) A specific license issued by the U.S. Nuclear Reqgulatory
Commission or an Agreement state; or

(c) A general license pursuant to 902 KAR 100:050 or
equivalent requlations of the U.S. Nuclear Regulatory Commission

or _an Agreement state[Speem%Heense—aﬂd—Regﬁtranen
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Section 2. Applicability. This administrative requlation shall
apply to a licensee. The licensee shall comply with 10 C.F.R. Part
34 except as established in subsections (1) through (4) of this
section. (1) The licensee shall not be subject to the following:

(@) 10 C.F.R. 34.5;

(b) 10 C.F.R. 34.8;

(c)10 C.F.R. 34.11;
(d) 10 C.F.R. 34.121; or

(e) 10 C.F.R. 34.123.

(2) Each application for a specific license shall be filed
pursuant to 902 KAR 100:040.

(3) Reference to the "Commission",[ef]_"NRC", or an
agreement state shall be deemed to be a reference to the
"Cabinet for Health and Family Services, Department for Public
Health, Radiation Health Branch", the NRC, or an agreement
state.

(4) Notifications required by 10 C.F.R. 34.101 shall be directed
to the manager, Radiation Health Branch, at:

(&) 275 East Main Street, Mailstop HS1-C-A, Frankfort,
Kentucky 40621;

(b) (502) 546-1492: Facsimile;

(c) (502) 564-3700: Telephone, Monday through Friday from 8
a.m. to 4:30 p.m.; or

(d) (800) 255-2587: Telephone, for hours except those
established in paragraph (c) of this subsection.[Performance connecting or disconnecting the drive cable to or from a source
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JEFFREY D. HOWARD, JR., M.D., Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-2767, email Laura.Begin@Kky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Julie Brooks, 502) 564-3970,
julied.brooks@ky.gov, and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This

administrative regulation provides the technical requirements and
basis for issuing licenses to perform radiography using byproduct
material.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to control hazards to health
and the environment from ionizing radiation associated with the
use of byproduct material in industrial radiography.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 194A.050(1) requires the
secretary to promulgate administrative regulations necessary to
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operate the programs and fulfill the responsibilities vested in the
cabinet. KRS 211.844(1) requires the cabinet to provide by
administrative regulation for the licensing of the possession and
use of byproduct material and shall include specification of the
form of application for licenses and the qualifications therefore.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will make the cabinet's administrative
regulation identical to the federal regulation that regulates the
same activities. This provides for consistent regulatory framework
for all entities affected.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment adopts by reference the applicable
Nuclear Regulatory Commission (NRC) regulations for licenses for
industrial radiography and radiation safety requirements for
industrial  radiographic  operations which eliminates any
discrepancies between state and federal licensing and safety
requirements. This administrative regulation is being further
amended in response to comments received in order to ensure full
compatibility with NRC regulations.

(b) The necessity of the amendment to this administrative
regulation: This amended after comment administrative regulation
establishes compatibility with the federal regulation, except where
exclusions are allowed. The necessity for additional compatibility
language was realized during the public comment period.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment is consistent with the
authorizing statutes, which require the secretary to adopt
regulations for the registration and licensing of the possession of
any source of ionizing or electronic product radiation necessary to
protect the public from unnecessary radiation exposure.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment ensures all entities
licensed or registered for industrial radiographic operations are in
full compliance with state and national regulations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Currently there are approximately
eighteen (18) licensees of the cabinet; all future applicants for
licenses authorizing the use of byproduct material for industrial
radiography and any licensee that performs industrial radiography
in the Commonwealth under the reciprocal recognition of licenses
pursuant to 902 KAR 100:065.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in questions (3) will have to take to comply with this administrative
regulation or amendment: Affected entities are required to be in
compliance with NRC regulations so there will be no new actions
required.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified in
guestion (3): There is no cost for compliance.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Regulated entities will be in full
compliance with NRC regulations.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This program is already operating. There is no cost
to implement this amendment.

(b) On a continuing basis: This program is already operating.
There is no cost to implement this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
This amendment does not affect funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new or by the change, if it is an amendment: An
increase in fees or funding is not necessary to implement this
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amendment.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees.
There are no fees established in this regulation.

(9) TIERING: Is tiering applied? No. This administrative
regulation is applicable to all affected entities in a like manner. All
regulated entities must be in compliance with NRC regulations.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Radiation
Health Branch in the Department for Public Health administers this
program.

2. |dentify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. 10 C.F.R. Part 34, KRS 194A.050(1), 211.090(3),
211.844(1).

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation does not generate revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation does not generate revenue.

(c) How much will it cost to administer this program for the first
year? There are no increased cost to administer this regulation.

(d) How much will it cost to administer this program for
subsequent years? There are no increased cost to administer this
regulation.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. The Atomic Energy Act of 1954, as amended, the Energy
Policy Act of 2005 and 10 C.F.R. Part 34.

2. State compliance standards. This regulation adopts the
federal technical requirements and basis for issuing licenses to
perform radiography using byproduct material in industrial
radiography.

3. Minimum or uniform standards contained in the federal
mandate. The federal mandate requires state regulations to be
compatible with the equivalent federal regulations.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. There are no
different, stricter, or additional responsibilities or requirements.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health

Division of Public Health Protection and Safety
(Amended After Comments)

902 KAR 100:142. Licenses and radiation safety

STATUTORY AUTHORITY: KRS 194.050(1), 211.090(3),
211.844(1)[-10-CF-R-39]

NECESSITY, FUNCTION, AND CONFORMITY: KRS 211.844
requires the Cabinet for Health and Family Services to promulgate
administrative regulations for the registration and licensing of the
possession or use of sources of ionizing or electronic product
radiation and the handling and disposal of radioactive waste. This
administrative regulation provides the requirements for the
issuance of a license authorizing the use of licensed materials
including sealed sources, radioactive tracers, radioactive markers,
and uranlum sinker bars in well qug_nq in a single WeII [Famanen

Section 1. Definitions. (1) "Agreement state” means a state
that the United States Nuclear Regulatory Commission (NRC) or
the United States Atomic Energy Commission
has entered into an effective agreement under subsection 274 b. of
the Atomic Energy Act of 1954, as amended (42 U.S.C. 2021(b) et
seq.).

(2) "Cabinet" is defined by KRS 194A.005(1).

(3) "Licensee" means a person who holds:

(a) A specific license issued by the cabinet pursuant to 902
KAR 100:040 and this administrative requlation;

(b) A specific license issued by the U.S. Nuclear Reqgulatory
Commission or an agreement state; or

(c) A general license pursuant to 902 KAR 100:050 or
equivalent requlations of the U.S. Nuclear Regulatory Commission

or an agreement state[Ag{eement—Wﬂh—WeH—@Wﬂepe{—QpeFater—élé

Section 2. Applicability. This administrative regulation shall

apply to a licensee. The licensee shall comply with 10 C.F.R. Part
39 except as established in subsections (1) through (3) of this
section.
(1) The licensee shall not be subject to the following:

(a) 10 C.F.R. 39.5;

(b) 10 C.F.R. 39.8;

(c) 10 C.F.R. 39.11;

(d) 10 C.F.R. 39.101; or

(e) 10 C.F.R. 39.103.

(2) Each application for a specific license shall be filed
pursuant to 902 KAR 100:040.

(3) Reference to the "Commission",[e¥]_"NRC", or an
agreement state shall be deemed to be a reference to the

requirements for well logging[Wire-line service-operations].

RELATES TO: KRS 194A.005(1), 211.180(1),
211.852, 211.990(4), 10 C.F.R. Part 39, 42 U.S.C. 2021

211.842-
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"Cabinet for Health and Family Services, Department for Public
Health, Radiation Health Branch", the NRC, or an agreement
state.

(4) Notifications required by 10 C.F.R. 39.77 shall be directed
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to the manager, Radiation Health Branch, at: {b)-tn-the-absence-of acertificate-from-a-transferor-that-a-test
(&) 275 East Main Street, Mailstop HS1-C-A, Frankfort, has-been-made-within-the-six-{6)-months-before-the-transfer,-the
Kentucky 40621; sealed-seurce-shall-netbe-used-unti-tested-
(b) (502)564-1492: Facsimile; Y a)yEachECS —not-exempted—by subsection{7}—ofthis
(c) (502)564-3700: Telephone, Monday through Friday from 8 section, shall-be tested at intervals not to-exceed three (3) years. In
a.m. to 4:30 p.m.; or the-absence-of-a-certificate-from-a-transferorthat-a-test-has-been
(d) (800)255-2587: Telephone, for hours outside of those in rrade-with-the three {3 years-before the transferthe ECS shallnet
paragraph (c).[Limits-on-Levels-of Radiation. Radioactive-materials be-used-until tested-
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6} —Physically —securing—sources—o ’aelate .d’u g the-requirements of Sections 6,7, and 8 : e §
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JEFFREY D. HOWARD, JR., M.D., Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-2767, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Julie Brooks,
julied.brooks@ky.gov, and Laura Begin

502) 564-3970,
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(1) Provide a brief summary of:

(@) What this administrative regulation does: This regulation
establishes the requirements for the issuance of a license
authorizing the use of radioactive materials, and the radiation
safety requirements for those authorized for the use of licensed
materials, in well logging in a single well.

(b) The necessity of this administrative regulation: This
administrative regulation outlines the requirements for those
entities licensed for the practice of well logging. As an Agreement
State with the authority to operate its radiation program, the
Department for Public Health, Radiation Health Branch, is required
to maintain a compatible set of regulations to those of the U.S.
Nuclear Regulatory Commission (NRC) which govern the receipt,
transfer, possession, use, and distribution of radioactive material in
the Commonwealth.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 194A.050(1) requires the
secretary to promulgate administrative regulations necessary to
operate the programs and fulfill the responsibilities vested in the
cabinet. KRS 211.844(1) requires the secretary to provide by
administrative regulation the registration and licensing of the
possession or use of any source of ionizing or electronic product
radiation and the handling and disposal of radioactive waste; and
to protect the public from unnecessary radiation exposure.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
ensures all those who licensed for the practice of well logging are
appropriately licensed and following all safety requirements for
using sealed sources, radioactive tracers, radioactive markers and
uranium sinker bars.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment adopts by reference the applicable
NRC regulations for licenses and radiation safety requirements for
well logging which eliminates any discrepancies between state and
federal licensing requirements. This administrative regulation is
being further amended in response to comments received in order
to ensure full compatibility with NRC regulations.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary as the agreement
between NRC and the Commonwealth requires the Radiation
Health Branch to promulgate regulations that are compatible with
NRC regulations. This amended after comment administrative
regulation establishes compatibility with the federal regulation,
except where exclusions are allowed. The necessity for additional
compatibility language was realized during the public comment
period.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment is consistent with the
authorizing statutes, which require the secretary to adopt
regulations for the registration and licensing of the possession of
any source of ionizing or electronic product radiation necessary to
protect the public from unnecessary radiation exposure.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment ensures all entities
licensed for the practice of well logging understand the licensing
requirements and are engaged in the safe usage of radioactive
materials in their practice consistent with state and federal
regulations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Approximately five (5) licensees, all
future applicants for a specific licensee to possess and use
byproduct material for well logging and all licensees of other
agreement states or NRC who perform licensed activities within the
Commonwealth under reciprocal recognition pursuant to 902 KAR
100:065.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
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in guestions (3) will have to take to comply with this administrative
regulation or amendment: Affected entities are required to be in
compliance with NRC regulations so there will be no new actions
required.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified in
question (3): There is no cost of compliance.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Regulated entities will be in full
compliance with NRC regulations.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no cost to implement this administrative
regulation.

(b) On a continuing basis: There is no cost to implement this
administrative regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
This amendment does not affect funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new or by the change, if it is an amendment: No
increase in fees or funding is associated with this administrative
regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees.
This amendment does not establish or increase any fees.

(9) TIERING: Is tiering applied? No. This administrative
regulation affects all radioactive materials licensees subject to 902
KAR Chapter 100 regulations.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Only the Radiation
Health Branch in the Department for Public Health will be impacted
by this administrative regulation as it contains reference to the
federal regulation. There are no new requirements.

2. |dentify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1) requires the Secretary of the Cabinet
for Health and Family Services to adopt administrative regulations
necessary to protect the health of the individual citizens of the
Commonwealth and necessary to operate the programs and fulffill
the responsibilities vested in the Cabinet. KRS 211.844(1) requires
the Cabinet to provide by administrative regulation for the
registration and licensing of the possession or use of sources of
ionizing or electronic product radiation and to regulate the handling
and disposal of radioactive waste. 10 C.F.R. Part 34, contains
these federal requirements that Kentucky must be consistent with.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation generates no revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation generates no revenue.

(c) How much will it cost to administer this program for the first
year? This administrative regulation does not add costs to the
agency.

(d) How much will it cost to administer this program for
subsequent years? This administrative regulation does not add
costs to the agency.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):
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Expenditures (+/-):
Other Explanation

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. The Atomic Energy Act of 1954, as amended, the Energy
Policy Act of 2005 and 10 C.F.R. Part 39.

2. State compliance standards. This regulation adopts the
federal standards for the issuance of license authorizing the use of
licensed materials including sealed sources, radioactive tracers,
radioactive markers, and uranium sinker bars in well logging in a
single.

3. Minimum or uniform standards contained in the federal
mandate. The federal mandate requires state regulations to be
compatible with the equivalent federal regulations.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. There are no
different, stricter, or additional responsibilities or requirements.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency
(Amended After Comments)

922 KAR 1:560. Putative father registry and operating
procedures.

RELATES TO: KRS 194A.060, 199.011, 199.480, 199.505,
199.990, 620.020(11), 625.065

STATUTORY AUTHORITY: KRS 194A.050(1), 199.472,
199.503(3)
NECESSITY, FUNCTION, AND CONFORMITY: KRS

194A.050(1) requires the Secretary for the Cabinet for Health and
Family Services to promulgate administrative regulations
necessary to operate programs and fulfill the responsibilities
vested in the cabinet. KRS 199.472(1) requires the cabinet to
promulgate administrative regulations that establish criteria to be
followed for the adoption of children. Ky. Acts ch. 159, Section
28(3), codified as KRS 199.503(3), requires that the cabinet
establish a putative father registry and promulgate administrative
regulations to administer the registry. This administrative regulation
establishes the putative father registry and operating procedures.

Section 1. Definitions.

(1) "Cabinet" is defined by KRS 199.011(3).

(2) "Child-placing agency" is defined by KRS 199.011(6).
(3) "Department" is defined by KRS 199.011(7).

(4) "Putative father" is defined by KRS 199.503(2).

(5) "Reasonable efforts" is defined by KRS 620.020(11).

Section 2. Registry Standards.

(1) The cabinet shall establish and maintain a putative father
registry in accordance with KRS 199.503, KRS 199.505 and KRS
199.990.

(2) Information received and recorded by the cabinet shall be
kept confidential in accordance with KRS 194A.060 and KRS
199.503(11).

Section 3. Submission of Registration.

(1) A putative father shall request registration on the putative
father registry by completing the DPP-1304, Putative Father
Registration Form.

(2) A putative father shall submit a DPP-1304 to the cabinet by:

(a) Mail to the Department for Community Based Services,
attention: Putative Father Registry, 275 East Main Street, mail-stop
3C-E, Frankfort, Kentucky 40621;

(b) Electronic submission through the online registration
system located on the department’'s website once the online
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function is available; or

(c) Electronic mail to putativefather@ky.gov.

(3) A putative father shall provide the following information on
the DPP-1304 prior to the cabinet accepting and processing a
registration request:

(a) The putative father’s full name;

(b) The putative father’s date of birth;

(c) The putative father’s place of birth;

(d) The putative father’s place of residence;

(e) An address where the putative father may be served with
notice of a petition for termination of parental rights or adoption;

(f) The first and last name of the birth mother;

(g) The birth mother’s date of birth, if known;

(h) The birth mother’s place of birth, if known;

(i) The birth mother’s place of residence, if known;

() The birth mother’s mailing address, if known;

(k) The child’s name, if known;

() The child’s date of birth, if known; and

(m) The child’s place of birth, if known.

(D[E3)] A putative father shall sign the DPP-1304 verifying that
the information in his registration is accurate subject to penalty in
accordance with KRS 199.990.

(B)[4)] A putative father who is registered shall submit an
amended DPP-1304 each time information about the father
changes in accordance with KRS 199.503(4)(b)2.

(6)[€5)] The cabinet shall not accept and shall attempt to return
a DPP-1304 that:

(a) Does not contain the information required by subsection (2)
of this section; or

(b) Is not accepted in accordance with subsection (7) of this
section.

(N)[€6)] The cabinet shall:

(a) Accept a DPP-1304 that contains information required by
subsection (2) of this section and is submitted within the timeframe
specified in subsection (7) of this section; and

(b) Provide the putative father with a copy of his registration,
including:

1. A registration number; and

2. The date the registration was processed and made effective
by the cabinet.

(8)[€A] The cabinet shall not accept a registration request that
is electronically submitted, electronically mailed, or postmarked
more than thirty (30) days after the birth of the child subject to the
registration in accordance with KRS 199.480(1)(b)2. and KRS
625.065(1)(b).

Section 4. Search of the Putative Father Registry.

(1) An individual or entity authorized by KRS 199.503(8) or
KRS 199.505, to receive a certified copy of a putative father's
registration shall:

(a) Complete the DPP-1305, Putative Father Registry Search
Request;

(b) Include a copy of the birth mother's consent or adoption
petition with the DPP-1305[fe+m]; and

(c) Submit the DPP-1305 to the cabinet by means specified in
Section 3(2)(a) through (c) of this administration regulation.

(2) Unless the entity requesting a certified copy of a putative
father’s registration is a court, a DPP-1305 shall include a twenty-
five (25) dollar fee in accordance with KRS 199.503(10), paid by:

(a) Certified or cashier's check or money order made payable
to the Kentucky State Treasurer if the DPP-1305 is mailed to the
cabinet;

(b) A prepaid account established with the cabinet; or

(c) Credit or debit card through the online registration system
once the function becomes available.

(3) Upon submission of a completed DPP-1305 in accordance
with this section, KRS 199.503 and KRS 199.505, the cabinet shall
issue a DPP-1302, Kentucky Putative Father Registry Affidavit of
Diligent Search.

(4) The cabinet may request at any time a search of the
putative father registry to establish:

(a) Reasonable efforts in a child protective services case in
accordance with 922 KAR 1:330; or
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(b) Permanency services in accordance with 922 KAR 1:140.

(5) Pursuant to KRS 199.505, a search of the putative father
registry shall not be required for a public agency adoption in
accordance with 922 KAR 1:100.

Section 5. Registration Revocation.

(1) A putative father registrant may revoke his registration at
any time using the DPP-1304.

(2) The cabinet shall revoke a registration that is found to have
been filed with error or false information.

(3) The cabinet shall provide notice of:

(a) Revocation of a registration; and

(b) Appeal rights in accordance with 922 KAR 1:320 if the
revocation is performed by the cabinet in accordance with
subsection (2) of this section.

Section 6. Notice by a Mother.

(1) A mother may notify the cabinet of a potential putative
father by completing, at a minimum, Part 1 of the DPP-1303, Birth
Mother Notification of Putative Father, and submitting it to the
cabinet through means specified in Section 3(2)(a) through (c) of
this administrative regulation.

(2) Upon receipt of a completed DPP-1303, the cabinet shall
provide the putative father with information regarding the putative
father registry by:

(a) Mail to his mailing address; or

(b) Delivery to his place of residence.

(3) The cabinet shall take no action on a DPP-1303 that is
received after a putative father’'s ability to register has expired in
accordance with Section 3(7) of this administrative regulation.

Section 7. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "DPP-1302, Kentucky Putative Father Registry Affidavit of
Diligent Search”, 9/18[#418];

(b) "DPP-1303, Birth Mother Notification of Putative Father",
QI18[H8];

(c) "DPP-1304, Putative Father Registration Form", 9/18[#418];
and

(d) "DPP-1305, Putative Father Registry Search Request",
7/18;

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Cabinet for Health and
Family Services, Department for Community Based Services, 275
East Main Street, Frankfort, Kentucky 40621, Monday through
Friday, 8 a.m. to 4:30 p.m.

ERIC T. CLARK, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 11, 2018

FILED WITH LRC: October 12, 2018 at noon

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-2767, email Laura.Begin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Elizabeth Caywood, phone (502) 564-3703,
email Elizabeth.Caywood@ky.gov, and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the putative father registry
and operating procedures as authorized by 2018 Ky. Acts ch. 159
(House Bill 1 from the 2018 Regular Session).

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the putative
father registry and operating procedures.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes through its establishment
of the putative father registry and operating procedures.

(d) How this administrative regulation currently assists or will
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assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes through its establishment of the putative father registry
and operating procedures.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amended-after-comments version of the
administrative regulation addresses technical corrections resulting
from public comment submitted by the Children’s Alliance.

(b) The necessity of the amendment to this administrative
regulation: The amended-after-comments version of the
administrative regulation provides clarification and
acknowledgement to users resulting from public comments
submitted by the Children’s Alliance.

(c) How the amendment conforms to the content of the
authorizing statutes: The amended-after-comments version of the
administrative regulation addresses technical corrections resulting
from public comment submitted by the Children’s Alliance.

(d) How the amendment will assist in the effective
administration of the statutes: The amended-after-comments
version of the administrative regulation provides acknowledgment
and addresses technical corrections resulting from public comment
submitted by the Children’s Alliance.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation is
anticipated to impact entities specified in KRS 199.503.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Putative fathers will have the ability to
register with the cabinet thereby protecting their rights. The registry
will aid in the identification of putative fathers.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There is no cost to putative fathers to register.
Authorized entities or individuals, other than a court, will be
required to pay a twenty-five (25) dollar fee for a search of the
registry.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Putative fathers will have another
safeguard for their paternal rights to a child. The registry will add
an additional means to identify a putative father in private adoption
proceedings.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The cabinet projects that staffing and technology
costs for the registry will be approximately $700,000 for the first
year.

(b) On a continuing basis: The cabinet projects the staffing and
technology costs to maintain the registry will be approximately
$350,000 in subsequent years.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
A fee was authorized in KRS 199.503 to offset costs of the registry.
State General Fund dollars will support any additional agency
costs above and beyond the collection of fees.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: The
cabinet anticipates establishing, operating, and maintaining the
registry within appropriations.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation establishes a fee for a search of the
putative father registry in accordance with KRS 199.503(10).

(9) TIERING: Is tiering applied? Tiering is not applied. This
administrative regulation will be implemented in a like manner
statewide.
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FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services, namely the Department for
Community Based Services, and the courts will be impacted by this
administrative regulation.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1), 199.472, 199.503, 199.505

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
KRS 199.503(10) establishes a fee for putative father registry
searches; however, the cabinet is unable to project at this time the
revenue that may be generated from said fee.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? KRS 199.503(10) establishes a fee for putative father
registry searches; however, the cabinet is unable to project at this
time the revenue that may be generated from said fee.

(c) How much will it cost to administer this program for the first
year? The cabinet projects that staffing and technology costs for
the registry will be approximately $700,000 for the first year.

(d) How much will it cost to administer this program for
subsequent years? The cabinet projects the staffing and
technology costs to maintain the registry will be approximately
$350,000 in subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:



VOLUME 45, NUMBER 5 - NOVEMBER 1, 2018

PROPOSED AMENDMENTS

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(Amendment)

103 KAR 1:040. Waiver of penalties.

RELATES TO: KRS 131.010[(9)], 131.030[(3)], 131.081[(6}],
131.175, 131.180, 131.440(2)[(3)(eh], 133.180, 133.220, 138.885,
139.185, 141.180,[(A—141180(8);] 141.340[(2)], 141.990,
142.357, 143.085.

STATUTORY AUTHORITY: KRS 131.130[(})], 131.175

NECESSITY, FUNCTION, AND CONFORMITY: KRS 131.175
authorizes the Commissioner of the Department of Revenue to
waive the penalty, but not interest, if the failure to pay is due to
reasonable cause. KRS 131.130(1) authorizes the department to
promulgate administrative regulations to administer Kentucky's tax
laws. This administrative regulation establishes the criteria used to
determine if the taxpayer has demonstrated reasonable cause to
justify the waiver of penalties.

Section 1. Enumeration of Circumstances Constituting
Reasonable Cause. The Department of Revenue shall employ the
criteria established in this section to determine if the taxpayer has
demonstrated reasonable cause to waive penalties.

(1) Erroneous advice by Department of Revenue. The taxpayer
may demonstrate good cause for reliance on erroneous written
advice from the department in accordance with KRS 131.081(6).

(2) Death or serious illness of taxpayer or immediate family.
Penalties may be waived if the delay or failure to file a return or
report or pay a tax was caused by the death or serious illness of
the taxpayer or a member of that taxpayer's immediate family. If
the taxpayer is not an individual, the death or serious illness shall
be that of an individual having sole authority to execute the return
or a member of the individual's immediate family. The following
factors shall be considered in a determination of the applicability of
this subsection:

(a) Relationship of parties involved;

(b) Date of death;

(c) Date and nature of serious illness;

(d) Length of time from the date of death or serious illness to
the date prescribed by law for filing a return, including any
extension granted;

(e) Explanation of how the event prevented compliance; and

(f) Explanation of other business obligations that were
impaired.

(3) Death or serious illness of taxpayer’'s tax return preparer.
Penalties may be waived if the delay or failure to file a return or
report or pay a tax was caused by the death or serious illness of
the taxpayer’s tax return preparer. The following factors shall be
considered in a determination of the applicability of this subsection:

(a) Name of preparer;

(b)1. Date of preparer's death; or

2. Date and nature of preparer's serious illness;

(c) Length of time from the date of death or serious illness of
the tax preparer to the date prescribed by law for filing a return,
including any extension granted; and

(d) Explanation of how the death or serious illness prevented
compliance.

(4) Unavoidable Absence of Taxpayer. Penalties may be
waived if the delay or failure to file a return or report or pay a tax
was caused by the unavoidable absence of the taxpayer. For a
corporation, partnership, estate, trust, or similar entity, the absence
shall have been of an individual having sole authority to execute
the return or report. The following factors shall be considered in a
determination of the applicability of this subsection:

(a) Dates and reasons for the absence; and

(b) Explanation as to how the event prevented compliance.

(5) Destruction or unavailability of taxpayer records by a
catastrophic event. Penalties may be waived if the delay or failure
to file a return or report or pay a tax was caused by the destruction
or unavailability of the taxpayer’'s records by a catastrophic event.

1297

The following factors shall be considered in a determination of the
applicability of this subsection:

(a) Date and description of catastrophic event;

(b) Supporting documentation such as a copy of the police,
fire, or insurance report;

(c) Explanation of how the destruction or unavailability of
records prevented compliance; and

(d) Explanation of all other means explored to secure needed
tax information.

(6) Inability to obtain records in custody of third party. Penalties
may be waived if the delay or failure to file a return or report or pay
a tax was caused by the inability to obtain taxpayer’s records in the
custody of a third party. The following factors shall be considered
in a determination of the applicability of this subsection:

(a) The records in the custody of a third party and the third
party’s identity;

(b) Explanation of why the records were needed to comply;

(c) Explanation of why the records were unavailable and what
steps were taken to secure the records;

(d) Explanation of when and how the taxpayer became aware
that the necessary records were unavailable;

(e) Supporting documentation such as copies of letters written
and responses received in an effort to get the needed information;
and

(f) Explanation of all means explored to secure the needed tax
information.

(7) Employee Theft or Defalcation. Penalties may be waived if
the delay or failure to file a return or report or pay a tax was caused
by employee theft or defalcation. The employee theft or defalcation
shall be directly related to the financial records or funds required to
file a return or report or pay a tax.

(8) Undue hardship. Penalties may be waived if the
enforcement of the penalty or fee would constitute an undue
hardship on the taxpayer, and if waiver of the penalty or fee would
facilitate collection of the tax liability. A taxpayer shall demonstrate
that reasonable care and prudence was exercised in providing for
pa