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ASSOCIALIONS. ....covvveeciererreeene e 1881

. Standardbred racing associations....... 1886

DefiNitions. ......ccovverreeeinerceenceens 1890
Licensing of racing associations. ........
Licensing of racing participants...........
Licensing totalizator companies
Advance deposit account wagering. ... 1904
Simulcast facilities. ........c.ccccevenennenne. 1909

Flat and Steeplechase Racing

810 KAR 004:001.
810 KAR 004:010.
810 KAR 004:020.
810 KAR 004:030.

810 KAR 004:040.
810 KAR 004:050.
810 KAR 004:060.
810 KAR 004:070.
810 KAR 004:080
810 KAR 004:090.
810 KAR 004:100.

DefiNitions. .......coverereeenincineneens 1912
Horses
WeEIghtS. ..o 1918
Entries, subscriptions, and
declarations.........c.ccecvevenenceenicneeee
Running of the race...
Claiming races. ......c.ccceeverieeneeneneenne 1925
Objections and complaints.................. 1927

Jockeys and apprentices. ... ...1930
. Steeplechase racing. ...... ...1934
Owners..... 1936
TIAINETS. vt 1938

Standardbred Racing

810 KAR 005:001.
810 KAR 005:010.

810 KAR 005:020.
810 KAR 005:030.
810 KAR 005:040.
810 KAR 005:050.
810 KAR 005:060.
810 KAR 005:070.
810 KAR 005:080.

Definitions. ......ccccovvvieviiiniccieeee 1940
Registration and identification of
horses. ... 1942
Eligibility and classification..
Claiming races. ........c.cccoeeereene
Farm, corporate, or stable name...
Stakes and futurities. ................
Entries and starters...........c.cccoceeeeeene
Running of the race.........c.ccccocevennnen.
Harness racing and county fairs. ........ 1963

Pari-Mutuel Wagering

810 KAR 006:020.

Calculation  of payouts and
distribution of pools. .........ccccccccrerenne. 1966

Incentive and Development Funds

810 KAR 007:010.

Backside improvement fund. .............. 1976

810 KAR 007:020.

810 KAR 007:030.

810 KAR 007:040.

810 KAR 007:060.

810 KAR 007:070.

Kentucky thoroughbred breeders’

incentive fund. ..........cccoooeiiininiene 1978
Kentucky thoroughbred
development fund. ........c.cccoevenenenne. 1982
Kentucky Standardbred

development fund and Kentucky
Standardbred breeders’ incentive
fUND. oo 1984
Kentucky Quarter Horse, Paint
Horse, Appaloosa, and Arabian

Medication Guidelines

810 KAR 008:010.

810 KAR 008:020.

810 KAR 008:030.

810 KAR 008:040.
810 KAR 008:050.

810 KAR 008:060.

development fund. ..........ccoooeiiiinennns 1989
Violations, discipline, disputes, and
INVestigation. .........cccevereeieeneneeienene 1992
Medication; testing procedures;
prohibited practices. .........cccoeereeruennene 1995
Drug, medication, and substance
classification schedule and
withdrawal guidelines............c.cccceeuene 2001
Disciplinary measures and
penalties. ........ccccoeeerieeennen.

Out-of-competition testing
International medication protocol as

condition of arace............coceeeevinnnne. 2014
Post-race  sampling and testing
ProCedUrES. .....ccvereeriiiiieieceeeeeeeen 2016

Hearings and Appeals

810 KAR 009:010.

Harness Racing

811 KAR 001:301.

Hearings, reviews and appeals........... 2018

Repeal of 811 KAR 001:010, 811
KAR 001:015, 811 KAR 001:020,
811 KAR 001:025, 811 KAR
001:030, 811 KAR 001:035, 811
KAR 001:037, 811 KAR 001:040,
811 KAR 001:045, 811 KAR
001:050, 811 KAR 001:055, 811
KAR 001:060, 811 KAR 001:065,
811 KAR 001:070, 811 KAR
001:075, 811 KAR 001:080, 811
KAR 001:085, 811 KAR 001:90, 811
KAR 001:093, 811 KAR 001:095,
811 KAR 001:100, 811 KAR
001:105, 811 KAR 001:110, 811
KAR 001:115, 811 KAR 001:120,
811 KAR 001:130, 811 KAR
001:140, 811 KAR 001:150, 811
KAR 001:185, 811 KAR 001:215,
811 KAR 001:220, 811 KAR
001:225, 811 KAR 001:230, 811
KAR 001:260, 811 KAR 001:280,
811 KAR 001:285, 811 KAR
001:290, and 811 KAR 001:300. ........ 2020

Quarter Horse, Paint Horse, Appaloosa, & Arabian Racing

811 KAR 002:301.

Repeal of 811 KAR 002:015, 811
KAR 002:020, 811 KAR 002:030,
811 KAR 002:035 811 KAR
002:040, 811 KAR 002:045, 811
KAR 002:050, 811 KAR 002:056,
811 KAR 002:065 811 KAR
002:070, 811 KAR 002:075, 811
KAR 002:080, 811 KAR 002:085811
KAR 002:090, 811 KAR 002:093,
811 KAR 002:096, 811 KAR
002:100, 811 KAR 002:105, 811
KAR 002:110, 811 KAR 002:130,
811 KAR 002:140, 811 KAR
002:150, 811 KAR 002:170, 811
KAR 002:180, 811 KAR 002:185,
811 KAR 002:190, 811 KAR
002:200, and 811 KAR 002:300. ........ 2021
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The following agenda may not take into consideration all of the administrative regulations that may be deferred by promulgating
agencies. Deferrals may be made any time prior to or during the meeting.

Administrative Regulation Review Subcommittee ETE
Tentative Meeting Agenda - o
Tuesday, December 11 2018 1:00 PM ' : '3:
Annex Room 149 = :

=]

1. CALL TO ORDER AND ROLL CALL
2. REGULATIONS FOR COMMITTEE REVIEW

DEPARTMENT OF STATE

Kentucky Registry of Election Finance

032 KAR 001:030 & E. Election finance statement forms; campaign contributions or expenditures in excess of $3,000. (“E” expires 02-27-
2019) (Deferred from November)

FINANCE AND ADMINISTRATION
Department of Revenue
General Administration
103 KAR 001:040. Waiver of penalties.
103 KAR 001:130. Taxation of federal and certain nonfederal obligations.
Income Tax; Corporations
103 KAR 016:060. Income classification; apportionable and nonapportionable.
103 KAR 016:090. Appointment; payroll factor.
103 KAR 016:230. Intangible expenses, intangible interest expense, and management fees.
103 KAR 016:240. Nexus standard for corporations and pass-through entities.
103 KAR 016:290. Appointment; property factor.
103 KAR 016:330. Appointment and allocation; alternative apportionment; separate accounting.
103 KAR 016:340. Completed contract method.
Income Tax; Miscellaneous
103 KAR 019:010. Computation of income; estates and trusts. (Not Amended After Comments)
Kentucky Retirement Systems
General Rules
105 KAR 001:145. Voluntary cessation of participation by employers.
105 KAR 001:147 & E. Involuntary cessation of participating employers. (“‘E” expires 4-3-2019)

BOARDS AND COMMISSIONS
Board of Pharmacy
201 KAR 002:370. Pharmacy services in long-term care facility (LTCF). (Amended After Comments)
Board of Chiropractic Examiners
201 KAR 021:015. Code of ethical conduct and standards of practice. (Deferred from November)
201 KAR 021:045. Specialties. (Deferred from November)
Board of Social Work
201 KAR 023:150. Complaint procedure, disciplinary action, and reconsideration.
Board of Examiners of Psychology
201 KAR 026:130. Grievances and administrative complaints.
201 KAR 026:140. Procedures for disciplinary hearings.
201 KAR 026:171. Requirements for supervision.
201 KAR 026:175. Continuing education.
201 KAR 026:200. Education requirements.
201 KAR 026:211. Repeal of 201 KAR 026:210.
201 KAR 026:280. Licensed psychological associate: application procedures and temporary license.
Board of Licensure of Occupational Therapy
201 KAR 028:021. Repeal of 201 KAR 028:020, 201 KAR 028:090, 201 KAR 028:110, 201 KAR 028:180, and 201 KAR 028:210.
201 KAR 028:060. Licensure, renewals and requirements.
201 KAR 028:170. Deep physical agent modalities.

TOURISM, ARTS AND HERITAGE
Department of Fish and Wildlife Resources
Game
301 KAR 002:095. Importation of cervid carcasses and parts. (Not Amended After Comments)
301 KAR 002:132. Elk hunting seasons, permits, zones, and requirements.

ENERGY AND ENVIRONMENT
Department for Environmental Protection: Division of Waste Management
Hazardous Waste
401 KAR 039:060. General requirements.
401 KAR 039:080. Hazardous waste handlers.
401 KAR 039:090. Hazardous waste permit program.
Enforcement and Compliance Monitoring
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401 KAR 040:051. Repeal of 401 KAR 040:050.

Division for Air Quality

Permits, Registrations, and Prohibitory Rules

401 KAR 052:050. Permit application forms. (Amended After Comments)

401 KAR 052:070. Registration of air contaminant sources. (Amended After Comments)

JUSTICE AND PUBLIC SAFETY
Special Law Enforcement Officers
500 KAR 002:030. Special law enforcement officers: evaluation examination.
Special Local Peace Officers
500 KAR 003:020. Filing and processing SLPO commissions.

TRANSPORTATION
Department of Vehicle Regulation
Administration
601 KAR 002:030 & E. Ignition interlock. (“E” Expires 1-9-2019) (Not Amended After Comments) (Deferred from October)
Department of Highways: Division of Planning
Traffic
603 KAR 005:070. Motor vehicle dimension limits.

EDUCATION AND WORKFORCE DEVELOPMENT
Board of Education: Department of Education
Office of Chief State School Officer
701 KAR 005:150. Nontraditional Instruction Program.
Office of Learning Programs Development
Office of Instruction
704 KAR 003:292. Education of migratory children.
704 KAR 003:303. Required academic standards.
704 KAR 003:305. Minimum requirements for high school graduation.
704 KAR 003:365. Complaint procedures for programs under the Elementary and Secondary Education act of 1965.
Academic Standards
704 KAR 008:010. Kentucky Academic Standards for Computer Science Elective.
704 KAR 008:020. Kentucky Academic Standards for Reading and Writing.
704 KAR 008:030. Kentucky Academic Standards for Health.
704 KAR 008:040. Kentucky Academic Standards for Mathematics.
704 KAR 008:050. Kentucky Academic Standards for Physical Education.

LABOR
Workers’ Compensation Funding Commission
803 KAR 030:010. Special fund assessments. (Amended After Comments)
803 KAR 030:021. Repeal of 803 KAR 030:020. (Deferred from October)

PUBLIC PROTECTION
Department of Alcoholic Beverage Control
Licensing
804 KAR 004:011. Repeal of 804 KAR 004:010.

ENERGY AND ENVIRONMENT
Department of Natural Resources: Division of Mine Safety
Mining Safety Standards
805 KAR 003:100. Equipment use and operation.

PUBLIC PROTECTION
Department of Insurance
Administration
806 KAR 002:092. Disclosure of local government taxes and collection fee.
806 KAR 002:100. Disclosure of insurance premium surcharge.
806 KAR 002:121. Repeal of 806 KAR 002:120 and 806 KAR 002:150.
Kinds of Insurance; Limits of Risk; Reinsurance
806 KAR 005:011. Repeal of 806 KAR 005:010 and 806 KAR 005:020.

HEALTH AND FAMILY SERVICES
Office of Inspector General: Division of Health Care
Long-term Care
900 KAR 002:021. Repeal of 900 KAR 002:020. (Deferred from November)
Office of Inspector General
Division of Certificate of Need
Certificate of Need
900 KAR 006:075 & E. Certificate of need nonsubstanstive review. (“E” expires 3-24-2019)
Department of Public Health
Division of Administration and Financial Management
Local Health Departments
902 KAR 008:165. Local health department accounting and auditing requirements.
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902 KAR 008:170. Local health department financial management requirements.

Department for Medicaid Services

Division of Program Integrity

Medicaid Services

907 KAR 001:005. Nonduplication of payments.

907 KAR 001:075. Hearings and appeals for individuals with intellectual disability.

Occupational, Physical, and Speech Therapy

907 KAR 008:040. Coverage of occupational therapy, physical therapy, and speech-language pathology services provided by various

entities.

Department for Community Based Services

Division of Protection and Permanency

Child Welfare

922 KAR 001:050. State funded adoption assistance.

922 KAR 001:060. Federal Title IV-E adoption assistance.

922 KAR 001:360 & E. Private child care placement, levels of care, and payment. (“E” expires 2-28-2019) (Amended After Comments)
922 KAR 001:530. Post-adoption placement stabilization services.

REGULATIONS REMOVED FROM DECEMBER’S AGENDA

ENERGY AND ENVIRONMENT: Underground Storage Tanks

401 KAR 042:005. Definitions for 401 KAR Chapter 042. (Comments Received; SOC due 12-14-2018)

401 KAR 042:020. UST system requirements, notification, registration, and annual fees. (Comments Received; SOC due 12-14-2018)

401 KAR 042:060. UST system release and corrective action requirements. (Comments Received; SOC due 12-14-2018)

401 KAR 042:250. Petroleum Storage Tank Environmental Assurance Fund reimbursement. (Comments Received; SOC due 12-14-2018)
401 KAR 042:330. Small Owners Tank Removal Account. (Comments Received; SOC due 12-14-2018)

401 KAR 042:341. Repeal of 401 KAR 042:011, 042:030, 042:040, 042:045, 042:050, 042:070, 042:080, 042:090, 042:095, 042:200,

042:290, 042:300, 042:316, 042:320, 042:335, and 042:340. (Comments Received; SOC due 12-14-2018)

PUBLIC PROTECTION: Real Estate Authority: Board of Home Inspectors

815 KAR 006:001. Definitions for 815 KAR Chapter 6. (Comments Received, SOC ext. due 12-14-2018)

815 KAR 006:010. Licensing requirements. (Comments Received, SOC ext. due 12-14-2018)

815 KAR 006:030. Standards of conduct, complaints, and discipline. (Comments Received, SOC ext. due 12-14-2018)

815 KAR 006:040. Education requirements and providers. (Comments Received, SOC ext. due 12-14-2018)

815 KAR 006:101. Repeal of 815 KAR 006:020, 815 KAR 006:080, 815 KAR 006:090, and 815 KAR 006:100. (Comments Received, SOC

ext. due 12-14-2018)
HEALTH AND FAMILY SERVICES: Office of Inspector General: Division of Health Care: Long-term Care

900 KAR 002:040. Citations and violations; criteria and specific acts. (Comments Received, SOC ext.; due 12-14-2018)

Department of Public Health: Food and Cosmetics

902 KAR 045:005. Kentucky food code. (Comments Received, SOC ext.; due 12-14-2018)

902 KAR 045:007. Repeal of 902 KAR 045:006 and 902 KAR 045:140. (Comments Received, SOC ext.; due 12-14-2018)

902 KAR 045:090. Home-based processors and farmers market home-based microprocessors. (Comments Received, SOC ext.; due 12-14-

2018)

Department for Community Based Services: Division of Protection and Permanency: Child Welfare
922 KAR 001:010. Independent non-relative adoptions. (Comments Received; SOC ext.; due 12-14-2018)
922 KAR 001:100 & E. Public agency adoptions. (‘E” expires 04-14-2019) (Comments Received; SOC ext.; due 12-14-2018)
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE - OVERVIEW
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file with the Regulations Compiler all proposed administrative regulations, public hearing and comment period
information, regulatory impact analysis and tiering statement, fiscal note, federal mandate comparison, and incorporated material information.
Those administrative regulations received by the deadline established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on proposed administrative regulations, which shall not be held before the 21st
day or later than the last workday of the month of publication. Written comments shall also be accepted until the end of the calendar month in
which the administrative regulation was published.

The administrative regulation shall include: the place, time, and date of the hearing; the manner in which persons may submit notification
to attend the hearing and written comments; that notification to attend the hearing shall be sent no later than 5 workdays prior to the hearing
date; the deadline for submitting written comments; and the name, position, mailing address, e-mail address, and telephone and fax numbers
of the person to whom notification and written comments shall be sent.

The administrative body shall notify the Compiler, by letter, whether the hearing was held or cancelled and whether written comments
were received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with
the Compiler by the fifteenth day of the calendar month following the month of publication.

A transcript of the hearing is not required unless a written request for a transcript is made, and the person requesting the transcript shall
have the responsibility of paying for same. A recording may be made in lieu of a transcript.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation shall be reviewed by the
Administrative Regulation Review Subcommittee at its next meeting. After review by the Subcommittee, the administrative regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. The administrative regulation
shall be considered as adopted and in effect as of adjournment on the day the appropriate jurisdictional committee meets or 30 days after
being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

STATEMENT OF EMERGENCY
907 KAR 1:560E

This emergency administrative regulation is being promulgated
to update the hearing and appeals process to comply with federal
timeline requirements, allow for the cabinet secretary or designee to
sign final or recommended orders, update obsolete language, and to
make the regulatory language consistent with the terminology of
KRS Chapter 13B. This emergency administrative regulation is
needed pursuant to KRS 13A.190(1)(a)2. to prevent a loss of federal
and state funds and pursuant to KRS 13A.190(1)(a)4. to protect
human health. This emergency administrative regulation shall be
replaced by an ordinary administrative regulation. The ordinary
administrative regulation is identical to this emergency administrative
regulation.

MATTHEW G. BEVIN, Governor
ADAM M. MEIER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Emergency Amendment)

907 KAR 1:560E. Medicaid hearings and appeals regarding
eligibility.

RELATES TO: KRS Chapter 13B, 205.231, 205.237, 205.520,
205.531, 211.461, 211.466, 42 C.F.R. 431 subpart E, 42 C.F.R.
431.233, 42 C.F.R. Part 456, 42 U.S.C. 1396

STATUTORY AUTHORITY: KRS 194A.025(1), 194A.030(2),
194A.050(1), 205.531[-EO-2004-726]

EFFECTIVE: November 1, 2018

NECESSITY, FUNCTION, AND CONFORMITY: [EO—2004-

Medicaid—Program—under—the—CabinetforHealth—and—Family
Services:] The Cabinet for Health and Family Services has
responsibility to administer the Medicaid Program. KRS 205.520(3)
authorizes the cabinet, by administrative regulation, to comply with
any requirement that may be imposed or opportunity presented by
federal law for the provision of medical assistance to Kentucky's
indigent citizenry. This administrative regulation establishes
provisions relating to the Medicaid grievance, hearing and appeal
process regarding Medicaid eligibility issues.

Section 1. Definitions. (1) "Appeal board" means the secretary,
or entity or individual designated by the secretary of the Cabinet for
Health and Family Services to hear appeals following a decision by
a designated hearing agency.

(2) "Applicant" means an individual applying for Medicaid.
(3)[)] "Authorized representative” means an individual acting on
behalf of an applicant or recipient.

(A[3)] "Department” means the Department for Medicaid
Services or its designee.

(B)[(4)] "Designated hearing agency" means the entity
designated by the secretary of the Cabinet for Health and Family
Services to adjudicate administrative hearings[Bepartment—for
SecialHnsuranee).

(6)[€5)] "Recipient" means an individual who receives Medicaid.

(7) "Secretary" means the secretary of the Cabinet for Health
and Family Services.

Section 2. Informing the Applicant or Recipient of His Rights.
With the exception of a dispute resolution regarding a utilization
review denial, which shall be processed in accordance with 42
C.F.R. Part 456[906-KAR-1:080], the following provisions shall apply:

(1) Each[An] applicant or recipient shall be informed of his_or
her right to a hearing:

(a) Verbally and in writing when application is made; and

(b) In writing if an action is taken affecting the applicant’s or
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recipient’s[his] eligibility in accordance with KRS 13B.050.

(2) Each[Anr] applicant or recipient shall be informed of the
method by which the applicant or recipient[he] may obtain a hearing
and that the applicant or recipient[he] may be represented by:

(a) Legal counsel;

(b) A relative;

(c) A friend;
(d) Other spokesperson; or
(e) The applicant or recipient may elect to self-

represent[Himself].

Section 3. Request for a Hearing. With the exception of a
dispute resolution regarding a utilization review denial, which shall
be processed in accordance with 42 C.F.R. Part 456[906-KAR
1:080], the following provisions shall apply:

(1) An applicant, recipient, or an authorized representative may
request a hearing by filing a request with the designated hearing
agency at the local office or central office of the Department for
Community Based Services.

(2) The applicant, recipient, or authorized representative shall
clearly indicate a desire for a hearing by submitting a statement:
(a) In written form; or

(b) Verbally and followed up in writing.[{3}—-Anr—applicant;

Section 4. Time Limitation for Request. (1) To be considered
timely, a hearing request relating to a Medicaid eligibility action or
delay in taking a timely action[written—orverbal{with-appropriate
follow-up—in—waiting)—request] from an applicant, recipient, or
authorized representative [with—regard-to—an—action-or-a—delay-in

its-designee-regarding-Medicaid-eligibility] shall be received by the
designated hearing agency within:

(a) Thirty (30) days of the notice of:

1. Denial of an application;

2. Discontinuance of an active case;_or

3. Increase in patient liability; or

(b) A time period equal to the delay in action by the agency.

(2) An additional thirty (30) days for requesting a hearing shall
be granted if it is determined by the representative of the
designated hearing agency[hearing-officer] that the delay was for
good cause in accordance with the following criteria:

(a) The applicant or recipient was away from home during the
entire filing period,;

(b) The applicant or recipient is unable to read or to
comprehend the right to request a hearing on the notice of:

1. Adverse action;

2. Discontinuance of Medicaid eligibility; or

3. Increase in patient liability;

(c) The applicant or recipient moved resulting in delay in
receiving or failure to receive the notice of:

1. Adverse action;

2. Discontinuance of the Medicaid eligibility;_or

3. Increase in patient liability;

(d) Serious illness of the applicant or recipient; or

(e) The delay was no fault of the applicant or recipient.

Section 5. Continuation of Medicaid. (1) Except as provided in
subsection (3) or (4) of this section, Medicaid eligibility shall be
continued at the level prior to the adverse action through the month
in which the representative of the designated hearing
agency’'s[hearing-officer's] decision is:

(@) Rendered if the request
regarding a:

1. Proposed discontinuance; or

2. Proposed increase in patient liability; and

(b) Received within ten (10) days of the date of the:

1. Advance notice of adverse action; or

2. Notice of discontinuance from the Department for Medicaid

results from dissatisfaction



VOLUME 45, NUMBER 6 — DECEMBER 1, 2018

Services or its designee.

(2) Except as provided in subsection (4) of this section,
Medicaid shall be reinstated and continued through the month in
which  the representative of the designated hearing
agency’s[hearing-officers] decision is rendered if:

(a) The request is received within twenty (20) days of the date
of the advance notice of:

1. Adverse action;

2. Discontinuance of Medicaid eligibility; or

3. Increase in patient liability; and

(b) The reason for delay meets the good cause criteria
established in Section 4(2) of this administrative regulation.

(3) Subsection (1) of this section shall not apply if the
applicant, recipient or authorized representative requests the
discontinuance or increase in patient liability to be in effect pending
the hearing decision.

(4) Subsections (1) and (2) of this section shall not apply if the
program benefit has been reduced or discontinued as a result of a
change in law or administrative regulation.

(5) A continued or reinstated benefit shall be considered an
overpayment if the agency decision is upheld.

(6) A time limited benefit shall not be extended based on a
request for an appeal or hearing.

Section 6. Acknowledgement of the Request. (1) A hearing
request shall be acknowledged by the designated hearing agency.

(@) The acknowledgement letter shall contain information
regarding:

1. The hearing process;

2. The right to case record review prior to the hearing;

3. The right to representation; and

4. A statement that the local office can provide information
regarding the availability of free representation by legal aid or a
welfare rights organization within the community.

(b) Subsequent notification shall comply with the requirements
of KRS 13B.050.

(2)(a) A party to the hearing shall be provided at least twenty
(20) days timely notice of the hearing to permit adequate
preparation of the case.

(b) Less timely notice may be requested by the applicant,
recipient or authorized representative to expedite the scheduling of
the hearing.

(3)(@) A hearing complying with the requirements of KRS
Chapter 13B shall be scheduled on a timely basis to assure no
more than ninety (90) days shall elapse from the date of the
request to the date of the decision.[,]

(b) Alw i ] hearing determination shall be
held within thirty (30) days of the hearing request date if it is
regarding a:

1. Community[eemmunity] spouse income; or

2. Resource[reseuree] allowance[shal-be-held-within-thirty-(30)

! I

Section 7. Withdrawal or Abandonment of Request. (1) The
applicant, recipient, or authorized representative:

(a) May withdraw alhis] request for a hearing prior to release of
the representative of the designated hearing agency's[hearing
officer's] decision; and

(b) Shall be granted the opportunity to discuss withdrawal with
the applicant’s, recipient’s, or authorized representative’s[his] legal
counsel or representative prior to finalizing the action.

(2)[Abandenment-of request]

(@) A hearing request shall be considered abandoned if the
applicant, recipient, or authorized representative fails without prior
notification to report for the hearing.

(b) A hearing request shall not be considered as abandoned
without extending to the applicant or recipient, and, if applicable,
his legal counsel or representative, a period of ten (10) days to
establish that the failure was for good cause in accordance with the
good cause criteria established in Section 4(2) of this
administrative regulation.

Section 8. Applicant's or Recipient's Rights Prior to a Hearing.
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(1) An applicant or recipient shall receive notice consistent with
KRS 13B.050 including the right to:

(a) Legal counsel or other representation;

(b) Review the case record relating to the issue; and

(c) Submit additional information in support of the applicant’s or
recipient’s[his] claim.

(2) If the hearing involves medical issues:

(a) A medical assessment by an individual other than a person
involved in the original decision shall be obtained, at the
department's expense, if the representative of the designated
hearing agency[hearing-officer]considers it necessary; and

(b) If a medical assessment, at the department’s expense, is
requested by the applicant, recipient, or authorized representative
and is denied by the representative of the designated hearing

agency[hearing-officer], the reason for denial shall be set forth in
writing.

Section 9. Postponement of a Hearing. (1) The applicant,
recipient or authorized representative may request and shall be
entitled to a postponement of a hearing if the request is made:

(a) Before the hearing; and

(b) In accordance with the good cause criteria established in
Section 4(2) of this administrative regulation.

(2) The decision to grant the postponement shall be made by
the representative of the designated hearing agency[hearing
officer].

(a) The postponement of the hearing shall not exceed thirty
(30) days from the date of the request.

(b) The time limit for action on the decision shall be extended
for as many days as the hearing is postponed.

Section 10. Corrective Action for Medicaid. (1) The department
may determine that corrective action to provide or restore eligibility
is appropriate if:

(a) A hearing has been requested,;

(b) A hearing decision has not been rendered; and

(c) The department's action or proposed action made the
applicant or recipient ineligible for benefits to which the applicant or
recipient[he] was entitled.

(2) After corrective action has been taken:

(a) The applicant, recipient, or authorized representative shall
be given the opportunity to withdraw the hearing request; and

(b) The hearing process shall continue if the applicant,
recipient or authorized representative wishes to pursue the
request.

Section 11. Conduct of a Hearing. (1) The hearing shall be
conducted in accordance with the requirements of KRS 13B.080
and 13B.090.

(2) Impartiality. The representative of the designated hearing
agency[hearing—officer] shall be impartial and if necessary, the
representative shall disqualify himself_or herself as required by
KRS 13B.040.

(3) The hearing shall be conducted in-state and at a location
where the applicant, recipient, or authorized representative may
attend without undue inconvenience.

(4) If necessary to receive full information on the issue, the
representative of the designated hearing agency[hearing—officer]
may examine each party who appears and the party'sfhis]
witnesses.

(5) The representative of the designated hearing
agency[hearing-officer] may schedule a hearing and take additional
evidence as is deemed necessary. Evidence shall be taken in
accordance with the provisions of KRS 13B.080 and 13B.090.

Section 12. Exceptions to a Recommended Order. (1) Filing an
exception to a recommended order shall be the same as filing a
request for review of a local evidentiary hearing decision as
established in 42 C.F.R. 431.233.

(2)(a) A party may file an exception to a recommended order in
accordance with KRS 13B.110(4).

(b) If a party wishes to file an exception to the recommended
order, the exception shall be filed with the Cabinet for Health and
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Family Services, Division of Administrative Hearings, within fifteen
(15) days from the date that the recommended order is mailed.

Section 13. The Decision. With the exception of a dispute
resolution regarding a utilization review denial, which shall be
processed in accordance with 42 C.F.R. Part 456[906-KAR-1:080],
the following provisions shall apply:

(1) After the hearing is concluded, the representative of the
designated hearing agency[hearing-officer] shall issue a decision in
accordance with the requirements of KRS 13B.110.

(2) A decision with regard to a community spouse's income
allowance shall be subject to a downward adjustment as deemed
necessary by the agency as circumstances causing financial
duress change or no longer exist.

(a) The resource allowance shall be subject to this adjustment
with regard to a resource that is:

1. Attributed to the community spouse; and

2. Not transferred within six (6) months of the Medicaid
approval date.

(b) This adjustment shall be appealable pursuant to Section 5
of this administrative regulation.

(3) A copy of the decision shall be mailed to the applicant or
recipient and his representative.

(4) The decision, with respect to the issue considered, shall be
final unless further appeal is initiated within twenty (20) days from
the date of mailing of the decision.

Section 14[43]. Appeal from Decision of Representative of the
Designated Hearing Agency [hearing—officer]for an Applicant and
Recipient. (1) An applicant, recipient, or his authorized
representative wishing to appeal the decision of a representative of
the designated hearing agency[hearing-officer] shall file an appeal
to the designated[an-appeinted] appeal board.

(2) The appeal request shall be considered timely if it is
received in a local office or the central office of the designated
hearing agency within twenty (20) days of the date on which the
representative of the designated hearing agency’s[hearing-officers]
decision was mailed.

(3) If the good cause criteria established in Section 4(2) of this
administrative regulation is met, an appeal request received within
thirty (30) days of the representative of the designated hearing

agency’'s[hearing-officer’s] decision shall be considered timely.
(4) The request shall be:

(a) Filed:

1. In writing; or

2. Verbally, if a written request is subsequently sent; and
(b) Considered filed on the day the request is received.

(5)[

{6)] Medicaid eligibility shall continue to be denied,
discontinued, patient liability increased, or Medicaid coverage
reduced if the department's action is upheld by the representative
of the designated hearing agencylhearing-officer].

Section 15[14]. Applicant's or Recipient's Rights Prior to an
Appeal Board Consideration. (1) An appeal shall be acknowledged
in writing to the applicant or recipient and his authorized
representative.

(2) The acknowledgment shall offer the opportunity to file a
brief or submit new and additional proof and state the tentative
date on which the board shall consider the appeal.

Section 16[15]. Appeal Board Review. (1) An appeal to the
appeal board shall be considered upon the records of the
department and the evidence or exhibits introduced before the
representative of the designated hearing agency[hearing—officer]
unless the applicant, recipient, or authorized representative
specifically requests permission to file additional proof or an
exception to the recommended order was filed.

(2) If an appeal is being considered on the record, a party may
present a written argument and at the appeal board's discretion, be
allowed to present an oral argument.
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(3) If needed, the appeal board may direct the taking of
additional evidence to resolve the appeal.

(4) Evidence shall be taken by the appeal board after seven (7)
days notice to the parties, giving them the opportunity to object to
the introduction of additional evidence or to rebut or refute the
additional evidence.

Section 17[36]. The Appeal Board Decision. The decision of
the appeal board shall:

(1) Be duly signed by the secretary or members of the appeal
board;

(2) Set forth in writing the facts on which the decision is based,;
and

(3) Be irrevocable in respect to the issue in the individual case
unless the decision is set aside through the judicial review process
pursuant to KRS 13B.140 and 13B.150.

Section 18[17]. Medicaid Case Actions Following a Decision.
(1) A Medicaid case action following a decision of a representative
of the designated hearing agency’s[hearingofficer] or the appeal
board shall be made promptly and shall include:

(a) The month of application; or

(b) If it is established that the applicant or recipient was eligible
during an entire period, the month in which the incorrect action of
the department adversely affected the applicant or recipient.

(2) For a reversal involving an increase in patient liability,
action shall be taken to reduce the patient liability within ten (10)
days of the receipt of the hearing or appeal board decision.

Section 19[48]. Medicaid Managed Care Provision of Services.
(1) A dispute resolution between a recipient and a partnership or
managed behavioral health care organization shall be in
accordance with KRS 211.461 through 211.466 and 42 C.F.R. Part
456[906-KAR-1:080].

(2) All other hearings or appeals relating to the Medicaid
managed care provision of services shall be processed in
accordance with 907 KAR 1:563.

Section 20[39]. Limitation of Fees. (1) Pursuant to KRS
205.237, the maximum fee that an attorney may charge the
applicant or recipient for the representation in all categories of
Medicaid shall be:

(a) Seventy-five (75) dollars for preparation and appearance at
a hearing before a hearing officer;

(b) Seventy-five (75) dollars for preparation and presentation
(brief included) of an appeal to the appeal board;

(c) $175 for preparation and presentation, including a pleading
and appearance in court, of an appeal to the circuit court;

(d) $300 for preparatory work and briefs and all other matters
incident to an appeal to the Court of Appeals.

(2) Enforcement of payment of the fee shall be a matter
entirely between the counsel or agent and the recipient. The fee
shall not be deducted from a public assistance payment otherwise
due and payable to the recipient.

Section 21[20]. Burden of Proof. The party bearing the burden
of proof shall be determined in accordance with KRS 13B.090(7).

CAROL H. STECKEL, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 24, 2018

FILED WITH LRC: November 1, 2018 at 3 p.m.

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091; CHFSRegs@ky.gov.
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Jonathan Scott, (502) 564-4321, ext. 2015,
jonathant.scott@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the cabinet's grievance,
hearing, and appeal process for matters related to Medicaid
eligibility.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the cabinet's
grievance, hearing, and appeal process for matters related to
Medicaid eligibility.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by establishing the
cabinet's grievance, hearing, and appeal process for matters
related to Medicaid eligibility.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the statutes by establishing the cabinet's grievance, hearing, and
appeal process for matters related to Medicaid eligibility.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendments change this administrative regulation
by updating the hearing and appeals process to comply with
federal timeline requirements, allow for the cabinet secretary to
sign final or recommended orders, allow for exceptions to a
recommended order, delete a form that is no longer used, update
obsolete language, and make the regulatory language consistent
with the terminology of KRS Chapter 13B.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to update the appeals
process to comply with federal timeline requirements, update
obsolete language and make the regulatory language consistent
with the terminology of KRS Chapter 13B.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the content of
the authorizing statutes by updating the appeals process to comply
with federal timeline requirements, updating obsolete language and
making the regulatory language consistent with the terminology of
KRS Chapter 13B.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment assists in the
effective administration of the statutes by updating the appeals
process to comply with federal timeline requirements, updating
obsolete language and making the regulatory language consistent
with the terminology of KRS Chapter 13B.

(3) List the type and number of individuals, businesses,
organizations, or state and local government affected by this
administrative regulation: This administrative regulation affects all
current Medicaid recipients. Currently 1.2 million people within the
Commonwealth are Medicaid recipients.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: No action will be necessary to comply.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3). This amendment does not impose a cost on regulated
entities.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3). A more timely appeals process
will be implemented.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The Department for Medicaid Services (DMS) does
not anticipate any additional costs to implement this amendment.

1496

(b) On a continuing basis: DMS does not anticipate any
additional costs to implement this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The sources of revenue to be used for implementation and
enforcement of this administrative regulation are federal funds
authorized under Title XIX of the Social Security Act and matching
funds of general fund appropriations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: Neither
an increase in fees or funding will be necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This administrative regulation does not establish or increase any
fees.

(9) Tiering: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the administrative regulation
applies equally to all those individuals or entities regulated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will affect each Medicaid recipient who requests appeal
of an action affecting their eligibility for medical assistance.

2. Identify each state or federal regulation that requires or
authorizes the action taken by the administrative regulation. This
administrative regulation is authorized by KRS Chapter 13B, KRS
205.231, 205.237, and 42 C.F.R. 431.200 - 250.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This amendment will not generate revenue for state or local
government during the first year of program administration.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This amendment will not generate revenue for state or local
government during subsequent years of program administration.

(c) How much will it cost to administer this program for the first
year? This amendment will not result in additional costs during the
first year of program administration.

(d) How much will it cost to administer this program for
subsequent years? This amendment will not result in additional
costs during subsequent years of program administration.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation: No additional expenditures are necessary
to implement this amendment.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 42 C.F.R. 431 Subpart E.

2. State compliance standards. KRS 205.520(3) authorizes the
cabinet, by administrative regulation, to comply with a requirement
that may be imposed or opportunity presented by federal law for
the provision of medical assistance to Kentucky's indigent citizenry.

3. Minimum or uniform standards contained in the federal
mandate. 42 C.F.R. subpart E governs fair hearings for applicants
and beneficiaries.

4. Wil this administrative
requirements, or additional or

regulation
different

impose  stricter
responsibilities  or
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requirements, than those required by the federal mandate? This
administrative regulation does not set stricter requirements.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Neither
stricter nor additional standards nor responsibilities are imposed.

STATEMENT OF EMERGENCY
907 KAR 1:563E

This emergency administrative regulation is being promulgated
to update the hearing and appeals process to comply with federal
timeline requirements, by allowing the cabinet secretary to sign
final or recommended orders, update obsolete language, and to
make the regulatory language consistent with the terminology of
KRS Chapter 13B. This emergency administrative regulation is
needed pursuant to KRS 13A.190(1)(a)2. to prevent a loss of
federal and state funds and pursuant to KRS 13A.190(1)(a)4. to
protect human health. This emergency administrative regulation
shall be replaced by an ordinary administrative regulation. The
ordinary administrative regulation is identical to this emergency
administrative regulation.

MATTHEW G. BEVIN, Governor
ADAM M. MEIER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Emergency Amendment)

907 KAR 1:563E. Medicaid covered services appeals and
hearings unrelated to managed care.

RELATES TO: KRS Chapter 13B, 194A.025, 205.231,
205.237, 205.520, 205.8451, 210.270, 42 C.F.R. 431.233
431.244, Part 475, 475.101, 483.2, 483.12, 431 Subpart E, 483
Subpart E, 42 U.S.C. 1396n(c)

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(2) and (3), 205.6315, 42 U.S.C. 1396

EFFECTIVE: November 1, 2018

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services has responsibility to administer the
Medicaid Program. KRS 205.520(3) authorizes the cabinet, by
administrative regulation, to comply with a requirement that may be
imposed or opportunity presented by federal law to qualify for
federal Medicaid funds. This administrative regulation establishes
policies and requirements relating to an adverse action, an appeal,
or a hearing regarding Medicaid covered services that are not the
responsibility of a managed care organization.

Section 1. Definitions. (1) "1915(c) home and community
based waiver service" means a service available or provided via a
1915(c) home and community based waiver services program.

(2) "1915(c) home and community based waiver services
program" means a Kentucky Medicaid program established
pursuant to and in accordance with 42 U.S.C. 1396n(c).

(3) "Administrative hearing" is defined by KRS 13B.010(2).

(4) "Appeal board" means the entity or individual designated by
the secretary of the Cabinet for Health and Family Services to hear
appeals of recommended orders or final orders following a decision
by a designated hearing agency or hearing officer.

(5) "Applicant" means an individual who has applied for
Medicaid covered services.

(6)[(5)] "Authorized representative" means:

(a) For a recipient or applicant who is authorized by Kentucky
law to provide written consent, an individual or entity acting on
behalf of, and with written consent from, the recipient or the
applicant; or

(b) A legal guardian.

(7)[¢6)] "Cabinet" means the Cabinet for Health and Family
Services.

(8)[(A] "Department" means the Department for Medicaid
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Services or its designee.

(9) "Designated hearing agency" means the entity designated
by the secretary of the Cabinet for Health and Family Services to
adjudicate administrative hearings.

(10)[¢8)] "Enrollee" means a recipient who is enrolled with a
managed care organization for the purpose of receiving Medicaid
or Kentucky Children’s Health Insurance Program covered
services.

(11)[¢9)] "Final order" is defined by KRS 13B.010(6).

(12)[¢26)] "Hearing officer" is defined by KRS 13B.010(7), and
includes a representative from a designated hearing agency.

(A3)[(21)] "ICF IID" means intermediate care facility for an
individual with an intellectual disability.

(14)[(#2)] "Managed care organization" or "MCQO" means an
entity for which the Department for Medicaid Services has
contracted to serve as a managed care organization as defined in
42 C.F.R. 438.2.

(15)[¢23)] "Medicaid covered services" means items or services
a Medicaid recipient may receive through the Medicaid Program.

(16)[(24)] "Party" is defined by KRS 13B.010(3).

(A7N)[E5)] "PASRR" means preadmission screening and
resident review.

(18)[¢16)] "Patient liability" means the financial obligation of a
recipient towards the cost of the recipient’s nursing facility services
or services provided pursuant to a 1915(c) waiver.

(19)[¢xA)] "Provider" is defined by KRS 205.8451(7).

(20)[¢28)] "QIO" or "quality improvement organization" means
an entity that meets the requirements established in 42 C.F.R.
475.101.

(21)[(29)] "Recipient" is defined by KRS 205.8451(9).

(22)[(26)] "Recommended order" is defined by KRS
13B.010(5).

(23)[21)] "Time-limited benefits" means Medicaid coverage
which is restricted to a specified period in time.

Section 2. Informing the Recipient of Medicaid Coverage
Administrative Hearing Rights. (1) An applicant, recipient, or
authorized representative shall be informed, in writing, of the
applicant’s or recipient’'s right to an administrative hearing if an
adverse action is taken affecting covered services.

(2) An applicant, recipient, or authorized representative shall
be informed of the method by which the applicant or recipient may
obtain an administrative hearing and that the applicant or recipient
may be represented by:

(a) Legal counsel;

(b) A relative;

(c) A friend,;

(d) A spokesperson not listed in paragraph (a), (b), (c), (e), or
(f) of this subsection;

(e) An authorized representative; or

(f) Himself or herself.

(3) An adverse action notice shall contain a statement of:

(a) The Medicaid adverse action;

(b) The reason for the action;

(c) The specific federal or state law or administrative regulation
that supports the action; and

(d) An explanation of the circumstances under which payment
for services shall be continued if an administrative hearing is
requested in a timely manner pursuant to Section 5 of this
administrative regulation.

Section 3. Notification Process. (1) An adverse action notice
regarding an applicant or a recipient shall be mailed to the
applicant, recipient, or authorized representative of the applicant or
recipient using:

(a) The United States Postal Service; and

(b) A return receipt requested format.

(2) Refusal by an applicant, a recipient, or an authorized
representative to confirm receipt of an adverse action notice shall
be considered receipt of the adverse action notice.

Section 4. Request for an Administrative Hearing. (1) An
applicant, recipient, or an authorized representative may request
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an administrative hearing by filing a written request with the
department.

(2) If an applicant, recipient, or authorized representative
requests an administrative hearing, the request shall:

(a) Be in writing and clearly specify the reason for the request;

(b) Indicate the date of service or type of service for which
payments may be denied; and

(c) Be postmarked within thirty (30) calendar days from the
date of the department’s written notice of adverse action of:

1. Discontinuance of services;

2. Adverse determination made with regard to the PASRR
requirements of 42 U.S.C. 1396r(e); or

3. Patient liability.

Section 5. Continuation of Medicaid Covered Services. (1)(a)
Except as established in paragraphs (b) or (c) of this subsection or
subsections (2), (3), or (4) of this section, if a request for an
administrative hearing is postmarked or received within ten (10)
days of the advance notice date of denial, the individual shall
remain eligible for the care, program participation, or service
denied until the date that the final order is rendered in accordance
with Section 12[1] of this administrative regulation.

(b) The individual shall not remain eligible for the care,
program participation, or service denied if:

l.a. It is determined at the administrative hearing that the sole
issue is one of federal or state law or policy; and

b. The department promptly informs the individual in writing
that the services shall be terminated or reduced pending the
administrative hearing decision;

2. The individual's eligibility for time-limited benefits has
expired; or

3. The individual receives in full the specified amount of care or
number of services that were authorized by the department.

(c) Except as established in paragraph (d) of this subsection, a
request for an amount of care or number of services subsequent to
receiving a previously authorized amount of care or number of
services in full shall not be considered a continuation of the
previously authorized amount of care or number of services.

(d) The following shall qualify for continuation of services in
accordance with paragraph (a) of this subsection if the care,
program participation, or service was previously received by the
individual within thirty (30) days of the request for continuation:

1. Denial that an individual meets patient status criteria to
qualify for nursing facility services pursuant to 907 KAR 1:022;

2. Denial that an individual meets patient status criteria to
qualify for ICF IID services pursuant to 907 KAR 1:022;

3. Denial that an individual meets nursing facility level of care
criteria, nursing facility patient status criteria, or ICF IID patient
status criteria pursuant to 907 KAR 1:022 to qualify for 1915(c)
home and community based waiver services; or

4. Denial of a 1915(c) home and community based waiver
service.

(2) Subsection (1) of this section shall not apply if the Medicaid
Program service has been reduced or discontinued as a result of a
change in law or administrative regulation.

(3) Time-limited benefits shall not be extended based on a
request for an administrative hearing.

(4) If a request for an administrative hearing is postmarked or
received from a recipient within ten (10) days of the advance notice
of an adverse PASRR determination made in the context of a
resident review, the department shall continue to reimburse for
nursing facility services until the date that the final order is
rendered.

Section 6. Notice of Scheduled Hearing. (1) A scheduled
administrative hearing notice shall contain:

(a) The date, time, and place of the scheduled administrative
hearing; and

(b) A statement that the local Department for Community
Based Services office provides information regarding the
availability of free representation by legal aid or a welfare rights
organization within the community.

(2) An administrative hearing shall be conducted within thirty
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(30) days of the date of the request for an administrative hearing

unless otherwise authorized by the designated hearing
agency[hearing-officer].

(3) An applicant or recipient shall receive notice consistent with
KRS 13B.050 including the right to:

(a) Legal counsel or other representation;

(b) Review the case record relating to the issue; and

(c) Submit additional information in support of the applicant’s or
recipient’s claim.

(4)(a) If an administrative hearing involves medical issues, a
medical assessment by an independent physician participating in
the Medicaid Program shall be obtained at the department's
expense if the hearing officer considers it necessary based on
case record review.

(b) If an independent physician assessment at the
department’s expense is requested by the recipient or authorized
representative and is denied by the hearing officer, notification of
the reason for denial shall be established in writing.

Section 7. Conduct of an Administrative Hearing. (1) An
administrative hearing shall be conducted in accordance with the
requirements of KRS Chapter 13B.

(2) A hearing officer shall be impartial and shall disqualify
himself or herself as required by KRS 13B.040.

(3) An administrative hearing shall be conducted in-state where
the recipient or authorized representative may attend without
undue inconvenience.

(4) A designated hearing agency[hearing-officer] shall offer to
transmit a recommended order by electronic format.

(5) If necessary to receive full information on the issue, a
designated hearing agency[hearing—officer] may examine each
party who appears and the party’s witnesses.

(6)(@a) A designated hearing agency[hearing—officer] may
reopen the administrative hearing and take additional evidence as
is deemed necessary.

(b) Evidence shall be taken in accordance with the provisions
of KRS 13B.080 and 13B.090.

Section 8. Designation of Alternative Hearing Agency and
Appeal Board. (1) The secretary of the cabinet may:

(a) Select a designated hearing agency; or

(b) Create a designated hearing agency.

(2) A designated hearing agency shall:

(a) Be composed of cabinet employees who shall serve as
hearing officers; and

(b) Follow all requirements established pursuant to KRS
Chapter 13B.

(3) The secretary of the cabinet may:

(a) Select an appeals board; or

(b) Create an appeals board.

(4) An appeals board shall follow all requirements established
pursuant to KRS Chapter 13B and KRS 194A.025.

Section 9. Withdrawal or Abandonment of Request. (1) A
recipient or authorized representative:

(a) May withdraw the appeal for an administrative hearing prior
to the release of the hearing officer's decision; and

(b) Shall be granted the opportunity to discuss withdrawal with
the recipient’s legal counsel or authorized representative prior to
finalizing the action.

(2) An administrative hearing request shall be considered
abandoned if the recipient or authorized representative fails without
prior notification to report for the administrative hearing.

Section 10[9]. Recommended Order. (1) After an
administrative hearing is concluded, the hearing officer shall issue
a recommended order in accordance with KRS 13B.110.

(2)(a) A recommended order shall be issued within thirty (30)
days of the administrative hearing date, except for a recommended
order regarding:

1. A nursing facility level of care or patient status decision;

2. An ICF IID patient status decision;

3. A nursing facility level of care, nursing facility patient status,
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or ICF IID patient status decision related to 1915(c) home and
community based waiver program participation; or

4. A 1915(c) home and community based waiver service.

(b) A recommended order regarding an item listed in
paragraph (a) of this subsection shall be issued within fifteen (15)
calendar days of the administrative hearing date.

(3)(a) A copy of the recommended order shall be:

1. Mailed to each party in accordance with KRS 13B.110(4); or

2. Sent by electronic means to any party which requests,
during the administrative hearing, that the order be sent by
electronic means.

(b) If requested during the administrative hearing, a copy of the
recommended order shall be electronically transmitted to a site
specified by the applicant or recipient on the date the
recommended order is rendered.

Section 11[20]. Exceptions to a Recommended Order. (1)
Filing an exception to a recommended order shall be the same as
filing a request for review of a local evidentiary hearing decision as
established in 42 C.F.R. 431.233.

(2)(a) A party may file an exception to a recommended order in
accordance with KRS 13B.110(4).

(b) If a party wishes to file an exception to the recommended
order, the exception shall be filed with the Cabinet for Health and
Family Services, Division of Administrative Hearings within fifteen
(15) days from the date that the recommended order is mailed.

Section 12[41]. Final Order or Review of Recommended Order.
(1) The secretary of the Cabinet for Health and Family Services or
other party authorized by KRS 13B.010 shall issue a final order:

(a) Within ninety (90) days from the date of the request for an
administrative hearing; or

(b) As established in 42 C.F.R. 431.244(f).

(2) In accordance with 42 C.F.R. 431.233, unless a recipient
requests a de novo hearing, the review of a recommended order
shall consist of a cabinet level review of the record of the
administrative hearing.

(b) If an exception to a recommended order was not filed, the
information in the record considered in the cabinet level review or
final order shall be limited to the information considered at the
administrative hearing.

(c) If a recipient requests a de novo hearing, at the de novo
hearing either party may offer:

1. Evidence not presented at the hearing below; and

2. The evidentiary record of the fair hearing.

Section 13[42]. Judicial Review of a Final Order. (1) A further
appeal at the circuit court level may be initiated within thirty (30)
days from the date of mailing of the final order in accordance with
KRS 13B.140 and 13B.150.

(2) Information regarding free legal aid and welfare rights
organizations may be obtained in accordance with Section 6(1)(b)
of this administrative regulation.

Section 14[13]. Medicaid Case Actions Following Circuit Court
Level Appeal Decision. (1) For a reversal involving a reduction of
Medicaid coverage, action shall be taken to restore services within
ten (10) days of the receipt of the circuit court decision.

(2) If a recipient continues to:

(a) Remain in a nursing facility or an ICF IID during the circuit
court appeal process, the department shall reimburse for the
nursing facility services or ICF IID services which occurred during
the circuit court appeal process; or

(b) Receive a 1915(c) home and community based waiver
service during the circuit court appeal process, the department
shall reimburse for the service which occurred during the circuit
court appeal process.

Section 15[34]. Special Procedures Relating to a Managed
Care Participant. (1) For an adverse action toward an enrollee
regarding a service that is within the scope of managed care, the
requirements governing the MCO internal appeal process and the
department’'s hearing process for the enrollee shall be as
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established in 907 KAR 17:010.

(2) For an adverse action by the department toward an
enrollee regarding a service that is not within the scope of
managed care, the appeals policies and requirements established
in this administrative regulation shall apply.

Section 16[15]. Limitation of Fees. (1) Pursuant to KRS
205.237, the maximum fee that an attorney may charge the
applicant or recipient for the representation in all categories of
Medicaid shall be:

(a) Seventy-five (75) dollars for preparation and appearance at
a hearing before a hearing officer;

(b) $175 for preparation and presentation, including a pleading
and appearance in court, of an appeal to the circuit court; or

(c) $300 for preparatory work and briefs and all other matters
incident to an appeal to the:

(a) Court of Appeals; or

(b) Supreme Court of Kentucky.

(2)(a) Enforcement of payment of a fee shall:

1. Not be a matter for the department or the cabinet; and

2. Be a matter between the counsel or agent and the recipient.

(b) The fee shall not be deducted from a public assistance
payment otherwise due and payable to the recipient.

(3)(a) The fee limitations stated in subsection (1) of this section
shall:

1. Apply to the amount an attorney may charge a recipient or
applicant; and

2. Not apply to the amount an attorney may collect from
another entity or person who represents the recipient or applicant
in all categories of Medicaid.

(b) The amount an attorney may collect from an entity or
person who is not a recipient or applicant for representing the
recipient or applicant in all categories of Medicaid shall:

1. Be a matter between the attorney and other entity or person;
and

2. Not be a matter that involves the department or cabinet.

Section 17[16]. A hearing or an appeal relating to a decision to
reclassify or transfer a person with an intellectual disability in a
state institution shall be in accordance with the requirements of
KRS 210.270_and 907 KAR 1:075.

Section 18[17]. Burden of Proof. The party bearing the burden
of proof shall be determined in accordance with KRS 13B.090(7).

CAROL H. STECKEL, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 24, 2018

FILED WITH LRC: November 1, 2018 at 3 p.m.

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-6746, fax
502-564-7091; CHFSRegs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Jonathan Scott, (502) 564-4321, ext. 2015,
jonathant.scott@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes Medicaid program policies
and requirements regarding covered services hearings and
appeals for the Medicaid population.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish Medicaid
program policies and requirements regarding covered services
hearings and appeals for the Medicaid population.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of authorizing statutes by establishing Medicaid
program policies and requirements regarding covered services
hearings and appeals for the Medicaid population.

(d) How this administrative regulation currently assists or will
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assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the authorizing statutes by establishing Medicaid program policies
and requirements regarding covered services hearings and
appeals for the Medicaid population.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendments change this administrative regulation
by updating the hearing and appeals process to comply with
federal timeline requirements, allow for the cabinet secretary to
sign final or recommended orders, update obsolete language, and
to make the regulatory language consistent with the terminology of
KRS Chapter 13B.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to update the appeals
process to comply with federal timeline requirements, update
obsolete language and make the regulatory language consistent
with the terminology of KRS Chapter 13B.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes by clarifying policy and revising language
and formatting to ensure that it complies with KRS Chapter 13A
standards.

(d) How the amendment will assist in the effective
administration of the statutes: This administrative regulation assists
in the effective administration of the authorizing statues by
clarifying policy and revising language and formatting to ensure
that it complies with KRS Chapter 13A standards.

(3) List the type and number of individuals, businesses,
organizations, or state and local government affected by this
administrative regulation: This administrative regulation affects
recipients of Medicaid services. Currently, more than 145,000
Kentuckians receive Medicaid Fee for Service services.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: A recipient who wishes to appeal a
Medicaid service denial shall comply with the appeal provisions
established in this administrative regulation.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): DMS anticipates no cost imposed by the amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The clarifications should benefit
recipients in being able to better understand the appeals policies
and requirements.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: DMS anticipates that the amendment to this
administrative regulation will not result in additional costs to the
department.

(b) On a continuing basis: DMS anticipates that the
amendment to this administrative regulation will not result in
additional costs to the department.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Sources of funding to be used for the implementation and
enforcement of this administrative regulation are federal funds
authorized under Title XIX and Title XXI of the Social Security Act,
and state matching funds of general and agency appropriations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: This
administrative regulation does not impose or increase any fees.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
The amendment does not establish or increase any fees.

(9) Tiering: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the administration regulation
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applies equally to all those individuals or entities regulated by it.
FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department for
Medicaid Services will be impacted by this administrative
regulation.

2. Identify each state or federal regulation that requires or
authorizes the action taken by the administrative regulation. KRS
Chapter 13B, KRS 194A.030(2), 194A.050(1), 205.231, 205.237,
205.520(3), 42 C.F.R. 431 Subpart E and 42 C.F.R. 483 Subpart
E.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
The Department for Medicaid Services (DMS) anticipates no
revenue for state or local government will result from the
amendment.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? DMS anticipates no revenue for state or local government
will result from the amendment.

(c) How much will it cost to administer this program for the first
year? DMS anticipates no cost as a result of the amendment.

(d) How much will it cost to administer this program for
subsequent years? DMS anticipates no cost as a result of the
amendment.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation: No additional expenditures are necessary
to implement this amendment.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 42 C.F.R. 431 Subpart E and 42 C.F.R. 483 Subpart E.

2. State compliance standards. KRS 205.520(3) authorizes the
cabinet, by administrative regulation, to comply with a requirement
that may be imposed or opportunity presented by federal law for
the provision of medical assistance to Kentucky's indigent citizenry.
KRS 194A.050(1) requires the cabinet secretary to "formulate,
promote, establish, and execute policies, plans, and programs and
shall adopt, administer, and enforce throughout the
Commonwealth all applicable state laws and all administrative
regulations necessary under applicable state laws to protect,
develop, and maintain the health, personal dignity, integrity, and
sufficiency of the individual citizens of the Commonwealth and
necessary to operate the programs and fulfill the responsibilities
vested in the cabinet. The secretary shall promulgate, administer,
and enforce those administrative regulations necessary to
implement programs mandated by federal law, or to qualify for the
receipt of federal funds and necessary to cooperate with other
state and federal agencies for the proper administration of the
cabinet and its programs.”
KRS 205.237 establishes that "any individual claiming public
assistance in any proceeding before the appeal board or a court
may be represented by counsel; but no counsel shall either charge
or receive for such service more than an amount established by
the secretary by administrative regulation.”
KRS 205.231 establishes appeals, hearing officer and related
provisions.

3. Minimum or uniform standards contained in the federal
mandate. 42 C.F.R. 431, Subpart E requires the Medicaid
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program’s hearing system to provide for a hearing before the
agency or an evidentiary hearing at the local level, with a right of
appeal to a state agency hearing and the hearing system must
meet the due process standards established in Goldberg v. Kelly,
397 U.S. 254 (1970), and any additional standards specified in 42
C.F.R. 431, Subpart E. Additionally, the Medicaid program must
satisfy various notice requirements, as well as hearing conduct
requirements, among other related requirements.

42 C.F.R. 483, Subpart E requires the Medicaid program to provide
a system for a resident of a skilled nursing facility (SNF) or a
nursing facility (NF) to appeal a notice from the SNF or NF of intent
to discharge or transfer the resident, and for an individual
adversely affected by any pre-admission screening resident review
(PASRR) determination made by the state in the context of either a
preadmission screening or an annual resident review under
subpart C of part 483 to appeal that determination. Additionally, the
Medicaid program must provide an appeals system that meets the
requirements of this 42 C.F.R. 483, Subpart E and 42 C.F.R. 431,

Subpart E.
4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or

requirements, than those required by the federal mandate? This
amendment does not impose stricter, than federal, requirements.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
amendment does not impose stricter, than federal, requirements.

STATEMENT OF EMERGENCY
921 KAR 2:055E

This emergency administrative regulation is necessary in
accordance with KRS 13A.190(1)(a)2., preventing the loss of
federal funds, by enhancing the timeliness of administrative
hearings related to the Kentucky Transitional Assistance Program
(K-TAP), the Low-Income Home Energy Assistance Program
(LIHEAP), the State Supplementation Program (SSP), or an
applicant or a recipient of the Child Care Assistance Program
(CCAP). The emergency administrative regulation transitions the
final order process from the Appeal Board for Public Assistance to
the secretary of the Cabinet for Health and Family Services or the
secretary’s designee, thereby eliminating delays experienced
through the optional utilization of an Appeal Board for Public
Assistance. An ordinary administrative regulation would not allow
the agency to improve timeliness standards to comply with federal
requirements; avoid federal findings, costs associated with
remedying the findings, and possible federal financial penalties;
and improve service delivery to the vulnerable populations that
utilize these public assistance programs. This emergency
administrative regulation will be replaced by an ordinary
administrative regulation. The ordinary administrative regulation is
identical to this emergency administrative regulation.

MATTHEW G. BEVIN, Governor
ADAM M. MEIER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Family Support
(Emergency Amendment)

921 KAR 2:055E. Hearings and appeals.

RELATES TO: KRS Chapter 13B, 23A.010, 45.237, 199.892,
205.211, 205.231, 205.237, 45 C.F.R. 205.10, 30 U.S.C. 901-944,
38 U.S.C. 1101-1163, 1501-1525, 42 U.S.C. 401-434, 601-619,
1381-1383f, 8621-8630, 9857-9858(q, 45 U.S.C. 231-231v

STATUTORY AUTHORITY: KRS 13B.170, 194A.010(2),
194A.050(1), 199.8994, 205.231(5), 42 U.S.C. 602, 8624

EFFECTIVE: November 1, 2018

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.010(2) requires the Cabinet for Health and Family Services
to administer income-supplement programs that protect, develop,
preserve, and maintain families and children in the
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Commonwealth. KRS 194A.050(1) requires the secretary to
promulgate, administer, and enforce those administrative
regulations necessary to implement programs mandated by federal
law or to qualify for the receipt of federal funds and necessary to
cooperate with other state and federal agencies for the proper
administration of the cabinet and its programs. 42 U.S.C. 602 and
42 U.S.C. 8624 require states receiving Temporary Assistance for
Needy Families (TANF) and Low Income Home Energy Assistance
Program (LIHEAP) grants, respectively, to provide a grievance
procedure for participants and outline this procedure in the
applicable state plan. KRS 199.8994(1) requires the cabinet to
administer all child care funds to the extent allowable under federal
law or regulation and in a manner that [whieh] is in the best interest
of the clients to be served. KRS Chapter 13B establishes the
hearing process to be followed in the Commonwealth, and KRS
205.231(5) requires the cabinet to promulgate administrative
regulations for the hearing process. This administrative regulation
establishes the requirements to be followed in conducting a
hearing related to the Kentucky Transitional Assistance Program
(K-TAP), the Low-Income Home Energy Assistance Program
(LIHEAP), the State Supplementation Program (SSP), or an
applicant or a recipient of the Child Care Assistance Program
(CCAP).

Section 1. Hearing Information. (1) A participant shall be
informed of:

(a) The right to a hearing;

(b) The procedures for requesting a hearing, as established in
Section 3 of this administrative regulation; and

(c) Who may represent the participant in a hearing, as
established in Section 2 of this administrative regulation.

(2) When the participant files an application, the cabinet shall
inform the participant of the right to hearing both orally and in
writing.

(3) When an action is taken that[which] affects the benefits of
the participant, the cabinet shall inform the participant of the right
to hearing in writing.

Section 2. Request for a Hearing. (1) An individual shall
request a hearing by:

@ [Gemplenﬂg—and—subrrmung—a—PAI%%—Reqkest—fer

{b)] Submitting a written request; or

(b)[¢e}] Making an oral request.

(2) The hearing request may be:

(a) Submitted to the local Department for Community Based
Services office; or

(b) Sent to the Cabinet for Health and Family Services,
Division of Administrative Hearings, Families and Children
Administrative Hearings Branch, 105 Sea Hero Road, Suite 2,
Frankfort, Kentucky 40601.

(3) The reason for the hearing shall be included in the hearing
request.

Section 3. Timeframe for Hearing Request. (1) A written or oral
request for a hearing shall be considered timely if received by the
cabinet within:

(a) Forty (40) days of the date of the advance notice of adverse
action;

(b) Thirty (30) days of the notice of:

1. Denial of an application; or

2. Decrease or discontinuance of an active case; or

(c) The time period the action is pending if the hearing issue is
a delay in action.

(2) If a hearing officer determines an appellant meets good
cause criteria in accordance with subsection (3) of this section, the
appellant may be granted up to an additional thirty (30) days to
submit a hearing request.

(3) An appellant may be granted good cause by the cabinet:

(a) For:

1. A delay in requesting a hearing;

2. A delay in requesting a continuation of benefits;

3. Failure to appear for a hearing; or
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4. Postponement of a scheduled hearing; and

(b) If the appellant:

1. Was away from home during the entire filing period;

2. Is unable to read or to comprehend the right to request a
hearing on an adverse action notice;

3. Moved, resulting in delay in receiving or failure to receive the
adverse action notice;

4. Had a household member who was seriously ill;[of]

5. Was not at fault for the delay of the request, as determined
by the hearing officer; or

6. Did not receive the notice.

Section 4. Continuation of Assistance Program Benefits. (1) If
a hearing is requested, benefits shall remain inactive or reduced
pending the issuance of a final order unless the appellant requests
a continuation of benefits.

(2) Benefits shall be reinstated to the benefit level that was
received prior to the adverse action being taken if the request for a
continuation of benefits is received within:

(a) Ten (10) days of the date on the notice of adverse action;
or

(b) Twenty (20) days of the date on the notice of adverse
action or notice if the reason for delay meets the good cause
criteria contained in Section 3(3) of this administrative regulation.

(3) If the program benefit has been reduced or discontinued as
a result of a change in law or administrative regulation, subsection
(2) of this section shall not apply.

(4) If the action taken by the agency is upheld, continued or
reinstated benefits shall be:

(a) Considered overpayments as defined in KRS 205.211; and

(b) Collected in accordance with KRS 45.237.

Section 5. Hearing Notification. (1) The Division of
Administrative Hearings, Families and Children Administrative
Hearings Branch, shall acknowledge a hearing request.

(2) In accordance with KRS 13B.050, the notice of the hearing
shall contain information regarding the:

(a) Hearing process, including the right to case record review
prior to the hearing;

(b) Right to representation;

(c) Availability of free representation by legal aid or assistance
from other organizations within the community; and

(d) Time and location of the hearing.

(3) The cabinet may deny or dismiss a hearing request in
accordance with 45 C.F.R. 205.10(a)(5)(v).

Section 6. Withdrawal or Abandonment of Request. (1) The
appellant may withdraw a hearing request prior to the:

(a) Hearing; or

(b) Final order being issued if the hearing has already been
conducted.

(2) The cabinet shall consider a hearing request abandoned if
the appellant or authorized representative fails to:

(@) Appear for the scheduled hearing without notifying the
cabinet prior to the hearing; and

(b) Establish good cause for failure to appear, in accordance
with the criteria specified in Section 3(3) of this administrative
regulation, within ten (10) days of the scheduled hearing date.

Section 7. Appellant’s Hearing Rights. (1) In addition to the
rights described in Section 5 of this administrative regulation, the
appellant shall have the right to submit additional information in
support of the claim.

(2) The appellant shall have the right to a medical assessment
or professional evaluation at the expense of the cabinet by a
source:

(a) Not associated with the original action; and

(b) Agreeable to both the appellant and the cabinet if:

1. The hearing involves medical issues; and

2. The hearing officer considers it necessary.

(3) If a request for a medical assessment at cabinet expense is
received and denied by the hearing officer, the denial shall:

(a) Be in writing; and
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(b) Specify the reason for the denial.

Section 8. Postponement of a Hearing. (1) An appellant shall
be entitled to a postponement of a hearing if the:

(a) Request for the postponement is made prior to the hearing;
and

(b) Need for the delay is due to an essential reason beyond the
control of the appellant in accordance with good cause criteria
contained in Section 3(3) of this administrative regulation.

(2) The hearing officer shall decide if a hearing is postponed.

(3) The postponement of a hearing shall not exceed thirty (30)
days from the date of the request for postponement.

Section 9. Conduct of a Hearing. (1) A hearing shall be:

(a) Scheduled by the hearing officer; and

(b) Conducted in accordance with KRS 13B.080 and 13B.090.

(2) A hearing officer shall make an effort to conduct a hearing
at a location within the state that is convenient for the appellant
and other parties involved.

(3) To secure all pertinent information on the issue, the hearing
officer may:

(a) Examine each party or witness who appears; and

(b) If necessary, collect additional evidence from a party.

(4)(a) If consent is obtained from each party to the appeal and
from each party required to testify under oath, a telephonic hearing
may be conducted.

(b) Parties to a telephonic hearing shall:

1. Submit all available documentary evidence to be used
during the hearing to the hearing officer and the opposing party
prior to the hearing being convened; and

2. Within the timeframe specified by the hearing officer, mail
the hearing officer and opposing party any documents or written
materials that:

a. Are introduced as evidence into the hearing record; and

b. Have not been supplied to the opposing party prior to the
hearing.

(5) If evidence addressed in subsection (4)(b) of this section is
not provided to the hearing officer and the opposing party, the
evidence may be excluded from the hearing record.

Section 10. A Hearing Officer's[Recommended] Order. (1)
After the hearing has concluded, the hearing officer shall draft an[a
recommended] order in accordance with KRS 13B.110 that[;
which]:

(a) Summarizes the facts of the case;

(b) Specifies the:

1. Reasons for the[recommended] order; and

2. Address to which a party in the hearing may send an
exception to the[recommended)] order;[and)]

(c) Identifies the:

1. Findings of fact;

2. Conclusions of law;

3. Supporting evidence; and

4. Applicable state and federal regulations; and

(d) Addresses the parties’ arguments.

(2) A copy of the hearing officer's[recemmended] order shall be
sent simultaneously to the:

(a) Appellant or representative; and

(b)[Appeal Board for Public —Assistance —established —in
accordance with KRS 205.231; and

{e)] Department for Community Based Services,[] Division of
Family Support.

(3) A hearing officer’s order shall become a final order for an
administrative _hearing in _accordance with KRS 13B.120 and
205.231 sixteen (16) days from the issuance of the order unless a
written exception is filed pursuant to Section 11 of this
administrative requlation.

Section 11. Written Exceptions and Rebuttals. (1) If a party to a
hearing disagrees with the hearing officer's[recemmended] order,
the party may file a written exception in accordance with KRS
13B.110(4) with the secretary or the secretary’s designee[Appeat
Board-for-Public-Assistance].
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(2) A written exception or rebuttal shall:

(a) Be filed within fifteen (15) days of the date the hearing
officer's[recommended] order was mailed;

(b) Be based on facts and evidence presented at the hearing;

(c) Not refer to evidence that was not introduced at the
hearing; and

(d) Be sent to each other party involved in the hearing.

Section 12. Final Order. (1) Unless Section 10(3) of this
administrative regulation applies, the secretary or the secretary’s
designee shall issue a final order in accordance with KRS 13B.120

and 205.231. [Appeal—BeaFd—ReweW—el-)—m—aeeerdanee—\Mth—KRs

shall include:

(a) The month of application; or

(b) If it is established that the appellant was eligible during the
entire period in which assistance was withheld, a month in which
incorrect action of the cabinet adversely affected the appellant.

(2) For reversals involving reduction of benefits, action shall be
taken to restore benefits within ten (10) days of the receipt of a

final order[issued by the-Appeal Board for Public Assistance].

Section 14[15]. Limitation of Fees. (1) The cabinet shall not be
responsible for payment of attorney fees.

(2) Pursuant to KRS 205.237, an attorney representing an
appellant shall not charge more than the following amounts for his
services:

(a) Seventy-five (75) dollars for preparation and appearance at
a hearing before a hearing officer;

(b) Seventy-five (75) dollars for preparation and presentation,
including any briefs, of appeals to the secretary or the secretary’s
designee[appeal-beard];

(c) $175 for preparation and presentation, including pleadings
and appearance in court, of appeals to the circuit court; or

(d) $300 for preparatory work, briefs, and other materials
related to an appeal to the Court of Appeals.

(3) The cabinet shall approve the amount of a fee, if the:

(a) Appellant and legal counsel agree to the fee; and

(b) Fee is within the maximums specified in subsection (2) of
this section.

(4) Collection of an attorney fee shall:

(a) Be the responsibility of the counsel or agent; and

(b) Not be deducted from the benefits provided to an
appellant [Seetten—l@—tneetpetatten—by—Re#erenee—(—lé—'Fhe—ferm—

KRS 13B.120 and 205.231.]

(2) The secretary or the secretary’s deS|qnee[Ap19(-:‘al—t%eeucel—fenE
Public-Assistance] may reverse the decision in subsection (1) of
this section if the following criteria are met:

(a) The correct determination of eligibility based on incapacity
or disability is the only issue being considered in the appeal board
decision; and

(b) Within twenty (20) days of the hearing officer's[Appeal

‘s] decision, the appellant, or
household member whose incapacity or disability is the issue of
the hearing, receives and provides to the appeal board an award
letter for benefits based on disability including:

1. Supplemental Security Income pursuant to 42 U.S.C. 1381-
1383f;

2. Retirement, Survivors, and Disability Insurance, pursuant to
42 U.S.C. 401-434;

3. Federal Black Lung Benefits pursuant to 30 U.S.C. 901-944;

4. Railroad Retirement Benefits pursuant to 45 U.S.C. 231-
231v; or

5. Veterans Administration Benefits based on 100 percent
disability pursuant to 38 U.S.C. 1101-1163 or 1501-1525.

(3) A party aggrieved by the[Appeal—Board—for—Public
Assistanece’s] decision of the secretary or the secretary’s designee
may pursue judicial review of the decision in accordance with;

(a) KRS 13B.140 to 13B.160; or

(b) KRS 23A.010[and-13B-150].

Section 13[144]. Payments of Assistance. (1) Payments of
assistance shall be made within ten (10) days of the receipt of a

final order[issued-by-the-Appeal-Board-forPublic-Assistanee] and
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ERIC T. CLARK, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 24, 2018

FILED WITH LRC: November 1, 2018 at 3 p.m.

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621; phone 502-564-6746; fax
502-564-7091; CHFSregs@Xky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Elizabeth Caywood, phone: (502) 564-3703,
email: Elizabeth.Caywood@ky.gov.; and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the requirements to be
followed in conducting a hearing related to the Kentucky
Transitional Assistance Program (K-TAP), the Low-Income Home
Energy Assistance Program (LIHEAP), the State Supplementation
Program (SSP), or an applicant or a recipient of the Child Care
Assistance Program (CCAP).

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the hearing
requirements for multiple public assistance programs.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: The administrative regulation conforms
to the content of the authorizing statutes through its establishment
of hearing requirements for K-TAP, LIHEAP, SSP, and CCAP
applicants and recipients.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The
administrative regulation currently assists in the effective
administration of the statutes through its establishment of hearing
requirements for multiple public assistance programs.

(2) If this is an amendment to an existing administrative
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regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment to this administrative regulation
improves the timeliness of these hearings through the allowance of
a hearing officer's order to become a final order if there is no
exception or rebuttal and through the transition of the final order
process from the Appeal Board for Public Assistance to the cabinet
secretary or the secretary’s designee. The amendment also
removes a required form providing additional flexibility on the part
of an individual to file a request for hearing. In addition, the
administrative  regulation makes technical corrections in
accordance with KRS Chapter 13A.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to improve the timeliness of hearings, thereby
preserving federal funding through the avoidance of federally
imposed corrective action or federal financial penalty. In addition,
the amendment is necessary to align hearing processes across
public assistance programs administered by the department.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statute through its enhancement of hearings’
timeliness and consistency in hearing procedures across public
assistance programs administered by the department.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of the statutes through its enhancements to
hearing procedures for improved timeliness and consistency.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: There is an average of 2,300 hearings for
all public assistance programs, including the Supplemental
Nutrition Assistance Program (SNAP), annually.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: There is no new action required on the
part of individuals seeking appeals or appellants.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There is no new cost for individuals seeking appeals
or appellants.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Individuals seeking appeals and
appellants will have greater flexibility in the means by which they
can request a hearing and will benefit from enhanced timeliness
and consistency across public assistance programs administered
by the department.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no anticipated new cost for the
administrative body to implement the regulatory amendment.

(b) On a continuing basis: There is no anticipated new cost for
the administrative body to implement the regulatory amendment.
The amendment is anticipated to preserve the state’s federal
funding for public assistance programming.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal funding under the Temporary Assistance for Needy
Families Block Grant, the Low-Income Home Energy Assistance
Block Grant, and the Child Care and Development Fund Block
Grant, along with state general funds, are used for the
implementation and enforcement of this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:

An increase in fees or funding will not be necessary to implement
this administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:

This administrative regulation does not establish any fees or
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied, because
this administrative regulation will be applied in a like manner
statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 45 C.F.R. 205.10, 30 U.S.C. 901-944, 38 U.S.C. 1101-
1163, 1501-1525, 42 U.S.C. 401-434, 601-619, 1381-1383f, 8621-
8630, 9857-9858q, 45 U.S.C. 231-231v

2. State compliance standards. KRS 13B.170, 194A.010,
194A.050, 199.8994, 205.231

3. Minimum or uniform standards contained in the federal
mandate. 45 C.F.R. 205.10, 30 U.S.C. 901-944, 38 U.S.C. 1101-
1163, 1501-1525, 42 U.S.C. 401-434, 601-619, 1381-1383f, 8621-
8630, 9857-9858q, 45 U.S.C. 231-231v

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by federal mandate.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services will be impacted by this administrative
regulation.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 13B.170, 194A.010, 194A.050, 199.8994,
205.231, 45 C.F.R. 205.10, 30 U.S.C. 901-944, 38 U.S.C. 1101-
1163, 1501-1525, 42 U.S.C. 401-434, 601-619, 1381-1383f, 8621-
8630, 9857-9858q, 45 U.S.C. 231-231v

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will generate no revenue for
government in its first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation will generate no revenue for
government in subsequent years.

(c) How much will it cost to administer this program for the first
year? The administrative regulation is anticipated to preserve
federal funding and help the state avoid absorbing new costs
associated with federal finding or financial penalty.

(d) How much will it cost to administer this program for
subsequent years? The administrative regulation is anticipated to
preserve federal funding and help the state avoid absorbing new
costs associated with federal finding or financial penalty.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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STATEMENT OF EMERGENCY
921 KAR 3:060E

This emergency administrative regulation is necessary in
accordance with KRS 13A.190(1)(a)2., preventing the loss of
federal funds, by enhancing the timeliness of administrative
disqualification hearings for the Supplemental Nutrition Assistance
Program. The emergency administrative regulation facilitates the
transition of the final order process from the Appeal Board for
Public Assistance to the secretary of the Cabinet for Health and
Family Services or the secretary’s designee, thereby eliminating
delays experienced through the optional utilization of an Appeal
Board for Public Assistance. An ordinary administrative regulation
would not allow the agency to improve timeliness standards to
comply with federal requirements; avoid federal findings, costs
associated with remedying the findings, and possible federal
financial penalties; and improve service delivery to the vulnerable
populations that utilize this public assistance program. This
emergency administrative regulation will be replaced by an
ordinary administrative regulation. The ordinary administrative
regulation is identical to this emergency administrative regulation.

MATTHEW G. BEVIN, Governor
ADAM M. MEIER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Family Support
(Emergency Amendment)

921 KAR 3:060E. Administrative disqualification hearings
and penalties.

RELATES TO: KRS Chapter 13B, 205.231, 7 C.F.R. 273.15,
273.17, 7 U.S.C. 2015

STATUTORY AUTHORITY: KRS 13B.170,
194A.050(1), 7 C.F.R. 271.4, 273.16

EFFECTIVE: November 1, 2018

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.010(2) requires the Cabinet for Health and Family Services
to administer income-supplement programs that protect, develop,
preserve, and maintain families and children in the
Commonwealth. KRS 194A.050(1) requires the secretary to
promulgate administrative regulations necessary to implement
programs mandated by federal law or to qualify for the receipt of
federal funds and necessary to cooperate with other state and
federal agencies for the proper administration of the cabinet and its
programs. 7 C.F.R. 271.4 requires each state to administer a
Supplemental Nutrition Assistance Program (SNAP). 7 C.F.R.
273.16 requires the agency administering SNAP to provide a
hearing process for individuals accused of intentionally violating a
SNAP regulation and to implement penalties and disqualifications
for these violations. KRS 13B.170 authorizes the cabinet to
promulgate administrative regulations that are necessary to carry
out the hearing process to be followed in the Commonwealth. This
administrative regulation establishes the procedures used by the
cabinet in determining if an intentional program violation (IPV) has
occurred and the penalties that shall be applied for an IPV.

194A.010(2),

Section 1. Administrative Disqualification Hearings. (1) Unless
a different procedure is specified in this administrative regulation,
an administrative disqualification hearing shall:

(a) Be conducted in accordance with 921 KAR 3:070 and KRS
Chapter 13B; and

(b) Include the issuance of an order in accordance with the
Correspondence from the Office of the Attorney General dated
April 5, 2012.

(2) The cabinet shall retain:

(@) The official record of an administrative disqualification
hearing until all appeals have been exhausted; and

(b) A case record with an IPV disqualification indefinitely.

Section 2. Intentional Program Violations. (1) If the cabinet
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suspects that an individual committed an IPV, as defined in 921
KAR 3:010, the cabinet shall:

(a) Initiate an administrative disqualification hearing; or

(b) If warranted by the facts of the case, refer the suspected
IPV claim to the Office of the Inspector General (OIG) for
investigation or referral for prosecution.

(2) An administrative disqualification hearing may be initiated
regardless of the current eligibility of an individual.

(3) If the OIG determines that the IPV does not warrant
investigation or referral for prosecution, the cabinet shall initiate an
administrative  disqualification hearing as specified in this
administrative regulation.

Section 3. Notification. (1) Form FS-80, Notice of SNAP
Suspected Intentional Program Violation, shall serve as the
notification to a household of the:

(a) Cabinet's suspicion that an IPV has been committed;

(b) Amount and period of the overpayment for the suspected
IPV; and

(c) Household's right to an administrative disqualification
hearing.

(2) The cabinet shall provide an individual suspected of an IPV
a Form FS-80, Supplement A, Voluntary Waiver of SNAP
Administrative Disqualification Hearing, which allows the individual
to waive the right to an administrative disqualification hearing, with
or without admitting an IPV was committed.

(3) If the household does not return the FS-80 Supplement A,
the cabinet shall schedule an administrative disqualification
hearing in accordance with 7 C.F.R. 273.16(e)(3) and (4).

(4)[Fhe-cabinetshall-use:

7 v 7 7

{5)] In accordance with KRS 13B.050, the administrative
disqualification hearing notice shall be sent:

(a) By certified mail, return receipt requested, to the individual;
or

(b) By another method, such as electronic or first class malil, if
the individual waives his or her right to certified mail delivery under
KRS 13B.050.

(6) The administrative disqualification hearing notice shall
provide information as specified in 7 C.F.R. 273.16(e)(3)(iii).

(7) In accordance with 7 C.F.R. 273.16(e)(2)(iii), the hearing
officer shall advise the household member or representative that
they may refuse to answer questions during the hearing.

(8) The cabinet shall provide a household notice regarding the
IPV determination in accordance with 7 C.F.R. 273.16(e)(9) and
KRS 13B.120.

Section 4. Timeframes. (1) Within the ninety (90) day
timeframe specified in 7 C.F.R. 273.16(e)(2)(iv), the cabinet shall:

(a) Conduct an administrative disqualification hearing; and

(b) Issue a final order pursuant to the provisions established in
921 KAR 3:070, Section 14.

(2) In accordance with 7 C.F.R. 273.16(e)(2)(iv), a hearing may
be postponed:

(a) One (1) time; and

(b) For no more than thirty (30) days.

(3) If a hearing is postponed, the time limit specified in
subsection (1) of this section shall be extended for as many days
as the hearing is postponed.

Section 5. Hearing Attendance. (1) An administrative
disqualification hearing shall be conducted in accordance with 7
C.F.R. 273.16(e)(4).

(2) If a household member or representative cannot be located
or does not appear for the administrative disqualification hearing,
the hearing officer shall:

(@) Conduct the hearing without the household member or
representative;

(b) Consider the evidence; and

(c) Determine whether an intentional program violation was
committed based on clear and convincing evidence.
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(3) In accordance with 7 C.F.R. 273.16(e)(4), the cabinet shall
rescind a determination of an intentional program violation and
conduct a new hearing upon an order of finding if the:

(a) Household was not represented at the hearing;

(b) Individual was determined to have committed an IPV;

(c)1. Individual, within ten (10) days of the scheduled hearing,
establishes good cause for failure to appear in accordance with
921 KAR 3:070, Section 8(2); or

2. Individual, within thirty (30) days after the date of the notice,
establishes good cause for failure to appear in accordance with
921 KAR 3:070, Section 8(2)(f), by showing nonreceipt of the
notice of hearing; and

(d) Secretary or the secretary’s designee[Appeal-Board—for
Public-Assistanee] is not considering the same matter.

Section 6. Benefits and Participation. (1) In accordance with 7
C.F.R. 273.16(€e)(5), the participation of a household suspected of
an IPV shall not be affected by the suspected IPV until a
disqualification is implemented based on the:

(a) IPV being substantiated by the final order or a court of
appropriate jurisdiction;

(b) Individual waiving the right to an administrative
disqualification hearing by completing, signing, and returning the
FS-80, Supplement A; or

(c) Individual completing, signing, and returning the form FS-
111, Deferred Adjudication Disqualification Consent Agreement,
pursuant to Section 7 of this administrative regulation.

(2) If the cabinet's determination of an IPV is later reversed, the
cabinet shall:

(a) Reinstate the individual, if eligible; and

(b) In accordance with 7 C.F.R. 273.17, restore benefits:

1. That were lost as a result of the disqualification; and

2. For no more than twelve (12) months.

Section 7. Deferred Adjudication. (1) The cabinet shall accept
a completed form FS-111, Deferred Adjudication Disqualification
Consent Agreement, in a case of deferred adjudication pursuant to
7 C.F.R. 273.16(h).

(2) In accordance with 7 C.F.R. 273.16(h), the cabinet shall
notify an individual signing a FS-111 of the:

(a) Consequences of consenting to disqualification;

(b) Disqualification; and

(c) Effective date of the disqualification.

Section 8. Penalties. (1) In accordance with 7 C.F.R.
273.16(b), an individual shall be ineligible to participate in SNAP, if
the individual has:

(a) Committed an IPV, as determined by:

1. An administrative disqualification hearing; or

2. A court; or

(b) Signed a waiver of right to an administrative disqualification
hearing or a disqualification consent agreement.

(2) The time periods for IPV disqualifications shall
implemented in accordance with 7 C.F.R. 273.16(b).

(3) In accordance with 7 C.F.R. 273.16(b)(11), the cabinet shall
only disqualify the individual who meets the criteria specified in
subsection (1) of this section, not the entire household.

(4) In accordance with 7 C.F.R. 273.16(b)(12), the cabinet shall
hold the entire household responsible for making restitution on an
overpayment, not just the disqualified individual.

(5) The cabinet shall inform the household in writing of the
disqualification penalties for committing an IPV each time the
household applies for benefits.

be

Section 9. Procedures for Appeal. In accordance with 7 C.F.R.
273.16(e)(8)(ii):

(1) Further administrative appeal procedures shall not exist
after an:

(a) Administrative disqualification hearing determines that an
IPV was committed; or

(b) Individual waives
disqualification hearing;

(2) A cabinet determination of an IPV shall not be reversed by

the right to an administrative
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a final order from a subsequent fair hearing; and

(3) An individual determined to have committed an IPV may
seek relief in a court having appropriate jurisdiction pursuant to
KRS 13B.140.

Section 10. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) The "Correspondence from the Office of Attorney General
dated April 5, 2012", April 5, 2012;

(b)["FS-80—Netice—of-SNAP—Suspected—tntentional-Program

©)] "FS-8d, Notice of SNAP Suspected Intentional Program
Violation", 12/15;

{e)] "FS-80, Supplement A, Voluntary Waiver of SNAP
Administrative Disqualification Hearing", 12/15; and

(A)[€H] "FS-111, Deferred Adjudication Disqualification Consent
Agreement"”, 9/14.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department for
Community[-] Based Services, 275 East Main Street, Frankfort,
Kentucky 40621, Monday through Friday, 8 a.m. to 4:30 p.m.

ERIC T. CLARK, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 24, 2018

FILED WITH LRC: November 1, 2018 at 3 p.m.

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621; phone 502-564-6746; fax
502-564-7091; CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Elizabeth Caywood, Phone: (502) 564-3703,
Email: Elizabeth.Caywood@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes the procedures used by the
cabinet in determining if an intentional program violation (IPV) has
occurred in the Supplemental Nutrition Assistance Program
(SNAP) and the penalties that shall be applied for an IPV.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish procedures for
determinations and penalties regarding SNAP IPVs.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes through its establishment
of procedures and penalties for SNAP IPVs.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the statutes through its establishment of SNAP IPV procedures
and penalties.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment to this administrative regulation will
facilitate the transition of final orders from the Appeal Board for
Public Assistance to the secretary or the secretary’s designee. In
addition, the amendment makes technical corrections in
accordance with KRS Chapter 13A.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to improve the timeliness of administrative hearings
provided in SNAP, thereby avoiding federal corrective action,
federal financial penalty, and hardship on appellants.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes through its improvement and support of
timely SNAP administrative hearings.

(d) How the amendment will the effective

assist in


mailto:CHFSregs@ky.gov

VOLUME 45, NUMBER 6 — DECEMBER 1, 2018

administration of the statutes: The amendment will assist in the
effective administration of the statues through its facilitation of
more timely SNAP hearings and congruency with hearings
conducted for other public assistance programs administered by
the department.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: There are approximately 1200 to 1300
administrative disqualification hearings conducted yearly.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: No additional action is required on the
part of appellants.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There is no anticipated new cost for appellants.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The amendment to this
administrative  regulation will improve the timeliness of
administrative hearings, thereby provisioning the appellant with a
more timely decision on their case.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no anticipated new cost for the
administrative body to implement the regulatory amendment.

(b) On a continuing basis: There is no anticipated new cost for
the administrative body to implement the regulatory amendment.
The amendment is anticipated to preserve the state’s federal
SNAP funding.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal SNAP and state general funds are used for the
implementation and enforcement of this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding will not be necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish any fees or
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied, because
this administrative regulation will be applied in a like manner
statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 7 C.F.R. 273.15

2. State compliance standards. KRS 13B.170, 194A.010,
194A.050

3. Minimum or uniform standards contained in the federal
mandate. 7 C.F.R. 273.15

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by federal mandate.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
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(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services will be impacted by this administrative
regulation.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 13B.170, 194A.010, 194A.050, 7 C.F.R. 273.15

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will generate no revenue for
government in its first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation will generate no revenue for
government in subsequent years.

(c) How much will it cost to administer this program for the first
year? The administrative regulation is anticipated to preserve
federal funding and help the state avoid absorbing new costs
associated with federal finding or financial penalty.

(d) How much will it cost to administer this program for
subsequent years? The administrative regulation is anticipated to
preserve federal funding and help the state avoid absorbing new
costs associated with federal finding or financial penalty.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
921 KAR 3:070E

This emergency administrative regulation is necessary in
accordance with KRS 13A.190(1)(a)2., preventing the loss of
federal funds, by enhancing the timeliness of fair hearing
procedures for the Supplemental Nutrition Assistance Program.
The emergency administrative regulation transitions the final order
process from the Appeal Board for Public Assistance to the
secretary of the Cabinet for Health and Family Services or the
secretary’s designee, thereby eliminating delays experienced
through the optional utilization of an Appeal Board for Public
Assistance. An ordinary administrative regulation would not allow
the agency to improve timeliness standards to comply with federal
requirements; avoid federal findings, costs associated with
remedying the findings, and possible federal financial penalties;
and improve service delivery to the vulnerable populations that
utilize this public assistance program. This emergency
administrative regulation will be replaced by an ordinary
administrative regulation. The ordinary administrative regulation is
identical to this emergency administrative regulation.

MATTHEW G. BEVIN, Governor
ADAM M. MEIER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Family Support
(Emergency Amendment)

921 KAR 3:070E. Fair hearings.

RELATES TO: KRS Chapter 13B, 23A.010, 45.237, 205.231, 7
C.F.R.273.15

STATUTORY AUTHORITY: KRS 13B.170,
194A.050(1), 205.231(5), 7 C.F.R. 271.4, 273.15

194A.010(2),
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EFFECTIVE: November 1, 2018

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.010(2) requires the Cabinet for Health and Family Services
to administer income-supplement programs that protect, develop,
preserve, and maintain families and children in the
Commonwealth. KRS 194A.050(1) requires the secretary to
promulgate administrative regulations necessary to implement
programs mandated by federal law or to qualify for the receipt of
federal funds necessary to cooperate with other state and federal
agencies for the proper administration of the cabinet and its
programs. 7 C.F.R. 271.4 requires each state to administer a
Supplemental Nutrition Assistance Program (SNAP). 7 C.F.R.
273.15 requires the agency administering SNAP to provide a
hearing system for any SNAP applicant or recipient who is
dissatisfied with an agency decision or action. KRS 13B.170
authorizes the cabinet to promulgate administrative regulations that
are necessary to carry out the hearing process to be followed in
the Commonwealth. This administrative regulation establishes the
fair hearing procedures used by the cabinet in the administration of
the Supplemental Nutrition Assistance Program.

Section 1. Opportunity for Fair Hearing. (1) An opportunity for a
fair hearing shall be provided to a household aggrieved by an
action or inaction:

(a) On the part of the cabinet; and

(b) That affects the SNAP benefits of the household.

(2) A fair hearing shall be conducted:

(a) On a state level;

(b) By a hearing officer assigned by the Division of
Administrative Hearings[-—Families—and—Children—Administrative
Hearings-Braneh]; and

(c) At:

1. The local office administering the benefits of the appellant;
or

2. An alternate site, if the appellant:

a. Is unable to travel to the local office; and

b. Requests an alternate site.

(3) If consent is obtained from each party required to testify
under oath, a telephonic hearing may be conducted.

(4) If a participant or authorized representative speaks a
language other than English, the cabinet shall insure that the
hearing procedures are translated and explained in accordance
with 7 C.F.R. 273.15(j).

(5) An administrative hearing shall be conducted in accordance
with KRS Chapter 13B, this administrative regulation, the
Correspondence from the Office of Attorney General dated June 4,
2014, and the Correspondence from the Office of Attorney General
dated April 5, 2012.

Section 2. Notification of Hearing Rights. (1) When a
participant applies, he or she shall receive written notification of
the:

(a) Right to a hearing;

(b) Procedures for requesting a hearing, as specified in Section
4 of this administrative regulation; and

(c) In accordance with 7 C.F.R. 273.15(f), option to designate a
representative for a hearing, such as:

1. Legal counsel;

2. A relative;

3. Afriend; or

4. An individual to act on behalf of the participant.

(2) Written notification shall be provided to remind a participant
of the right to request a fair hearing if:

(a) An action is taken that affects the benefits of the participant;
or

(b) The participant disagrees with an action taken by the
cabinet and expresses this disagreement to the cabinet.

(3) The participant shall be informed in writing of the availability
of free representation from legal aid or other organizations within
the community.

Section 3. Timeframe for a Hearing Request. (1) Within a
certification period, an active household may request a fair hearing
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to dispute current benefits.

(2) In accordance with the timeframes of 7 C.F.R. 273.15(g), a
SNAP household may request a hearing on any cabinet action.

(3) If a hearing officer determines an appellant meets good
cause criteria in accordance with Section 8 of this administrative
regulation, the appellant shall be granted an additional thirty (30)
days to submit a hearing request.

Section 4. Request for a Hearing. (1) The request for a hearing
shall clearly state the reason for the request.

(2) If the reason for the request is unclear, the cabinet may
request additional clarification from the appellant.

(3) In accordance with 7 C.F.R. 273.15(h), a request for a
hearing shall not be interfered with or limited in any way.

(4) Upon request, and in accordance with 7 C.F.R. 273.15(i),
the cabinet shall:

(a) Help an appellant with a hearing request; and

(b) Make available, without charge, the materials necessary for
an appellant to:

1. Determine whether a hearing may be requested; or

2. Prepare for a hearing.

(5) As determined by the hearing officer, an appellant may
have the hearing process expedited in accordance with 7 C.F.R.
273.15(i)(2).

Section 5. Notice of Hearing. (1) The Division of Administrative
Hearings, - ; - ; A
shall acknowledge a hearing request by issuing a notice of hearing.

(2) The notice of the hearing shall:

(a) Comply with the requirements of KRS 13B.050(3), subject
to the exemption granted by the attorney general in the
Correspondence from the Office of Attorney General dated June 4,
2014. The notice shall provide all parties involved with ten (10)
days advance written notice of an administrative hearing, and the
notice shall not be less than ten (10) days prior to the hearing,
unless requested by the appellant;

(b) Specify the name, address, and phone number of the
person to notify if an appellant is unable to attend the scheduled
hearing; and

(c) Specify that the hearing request shall be dismissed if an
appellant or representative fails to appear for a hearing without
good cause as specified in Section 8(2) of this administrative
regulation.

(3) In accordance with 7 C.F.R. 273.15()[(H)], unless an
appellant’s request for an expedited hearing is granted, written
notice shall be provided at least ten (10) days prior to the date of
the hearing to permit adequate preparation of the case.

(4) The appellant may:

(@) Waive the right to certified mail delivery under KRS
13B.050; and

(b) Select another method of delivery, such as electronic or
first class mail.

Section 6. Continuation of Benefits. Unless the appellant
requests a discontinuance of benefits, benefits shall be continued,
in accordance with 7 C.F.R. 273.15(k), pending the final order.

Section 7. Timely Action on Hearing Requests. (1) In
accordance with 7 C.F.R. 273.15(c), within sixty (60) days of a
request for a fair hearing, the cabinet shall:

(a) Acknowledge the request in accordance with Section 5 of
this administrative regulation;

(b) Conduct a hearing; and

(c) Issue a final order.

(2) In accordance with 7 C.F.R. 273.15(c), benefits shall be
adjusted:

(a) Within ten (10) days of the final order; or

(b) With the next issuance following receipt of the final order.

(3) If an appellant requests a postponement of a hearing, the:

(a) Hearing shall be postponed;

(b) Postponement shall not exceed thirty (30) days from the
request for the postponement; and

(c) Time limit for issuing a final order may be extended for the
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same number of days as the hearing is postponed.

Section 8. Denial or Dismissal of a Hearing Request. (1) A
hearing request shall be denied or dismissed if the:

(a) Request does not meet the criteria specified in Section 3 of
this administrative regulation;

(b) Appellant submits a written request to withdraw the hearing
request; or

(c) Appellant or representative fails to appear for the scheduled
hearing without:

1. Notifying the cabinet prior to the hearing; or

2. Establishing good cause for failure to appear as
described[definred] in subsection (2) of this section, within ten (10)
days.

(2) Good cause for the delay of a hearing request or failure to
appear at a hearing may be granted if the appellant:

(a) Was away from home during the entire filing period;

(b) Is unable to read or comprehend the notice;

(c) Moved, resulting in a delay in receiving or failure to receive
the notice;

(d) Or other household member had a serious illness;

(e) Was not at fault for the delay, as determined by the hearing
officer; or

() Did not receive the notice.

(3) The cabinet shall notify an appellant of the dismissal of a
hearing request through the issuance of a Final Order of Dismissal
by the Hearing Officer.

Section 9. Consolidation of Hearings. (1) A fair hearing and an
administrative disqualification hearing may be combined into a
single hearing if the:

(a) Issues of the hearings are based on the same or related
circumstances; and

(b) Appellant receives prior notice of the hearings being
combined.

(2) If a fair hearing and an administrative disqualification
hearing are combined, the[:

{a)] Timeframe for conducting an administrative disqualification
hearing specified in 921 KAR 3:060, Section 4, shall be followed[;
and

1.

lose the right to a subsequent fair

appellant

shall
hearing on the amount of a claim if a combined hearing is held to
determine:

(a) The amount of the claim; and

(b) If an intentional program violation occurred.

Section 10. Group Hearings. (1) In accordance with 7 C.F.R.
273.15(e), the cabinet may respond to a series of individual
requests for a fair hearing by conducting a single group hearing if:

(a) Individual issues of fact are not disputed; and

(b) The issues relate to the same state or federal:

1. Laws;

2. Administrative regulations; or

3. Policy.

(2) The same procedures specified in this administrative
regulation for an individual hearing shall apply to a group hearing.

Section 11. Agency Conference. (1) In accordance with 7
C.F.R. 273.15(d), the cabinet shall offer an agency conference to
an appellant adversely affected by an action of the cabinet.

(2) The appellant shall be informed that an agency conference:

(a) Is optional; and

(b) Shall not delay or replace the fair hearing process.

(3) A fair hearing shall be dismissed if:

(a) An agency conference leads to an informal resolution of the
dispute; and

(b) The appellant makes a written withdrawal of the request for
a hearing.

(4) An agency conference shall be attended by the:

(a) Appellant’s caseworker;

(b) Local office supervisor; and
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(c) Appellant or representative.

Section 12. Rights During the Hearing. (1) During the hearing
process, the appellant or representative shall be provided the
opportunity to:

(a) Examine:

1. The contents of the case file; and

2. All documents and records to be used at the hearing;

(b) Present the case or have the case presented by a
representative or legal counsel;

(c) Bring witnesses, friends, or relatives;

(d) Present arguments without undue interference;

(e) Submit evidence to establish the pertinent facts and
circumstances of the case; and

(f)1. Question or refute testimony or evidence; and

2. Cross-examine an adverse witness.

(2) Upon request, a copy of the portions of the case file that
are relevant to the hearing shall be provided to the appellant at no
charge.

(3) Confidential information, such as the following, shall be
protected from release:

(a) Names of individuals who have disclosed information about
the appellant’s household; and

(b) The nature or status of pending criminal prosecutions.

(4) The following information shall not be introduced at the
hearing or affect the recommendation of the hearing officer:

(a) Confidential information as specified in subsection (3) of
this section;

(b) Documents, testimony, or records irrelevant to the hearing;
and

(c) Other information for which the appellant is not provided an
opportunity to contest or challenge.

Section 13. Hearing Officer. (1) The cabinet shall designate a
hearing officer who:

(a) Is employed by the cabinet’'s Division of Administrative
Hearings|—Health—and—Family—Services—Administrative—Hearings
Braneh]; and

(b) Meets the criteria specified in KRS 13B.040 and 7 C.F.R.
273.15(m).

(2) When conducting a hearing, a hearing officer shall:

(a) Have the authority set forth in KRS 13B.080;

(b) In accordance with 7 C.F.R. 273.15(m), order an
independent medical assessment or professional evaluation:

1. From a source:

a.[%] Not associated with the original action; and

b.[2:] Agreeable to both the appellant and the cabinet; and

2. 1f:

a. The hearing involves medical issues; and

b. The hearing officer considers it necessary;

(c) Maintain a hearing record in accordance with KRS 13B.130
and 921 KAR 3:050, Section 12[13];

(d) Issue an order:

1. In accordance with KRS 13B.110; and

2. As specified in Section 14 of this administrative regulation;
and

(e) Issue a final order in accordance with[under] Section (7)[9]
of this administrative regulation.

Section 14. Hearing Officer's Order. (1) After the hearing has
concluded, the hearing officer shall draft an order that[whieh]:

(a) Summarizes the facts of the case;

(b) Specifies the:

1. Reasons for the order; and

2. Address to which a party in the hearing may send an
exception to the order; and

(c) Identifies the:

1. Findings of fact;

2. Conclusions of law;

3. Supporting evidence; and

4. Applicable state and federal regulations; and

(d) Addresses[5-Address] the parties’ arguments.

(2) A copy of the order shall be sent simultaneously to the:
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(a) Appellant or representative; and

(b) Department for Community Based Services,[*] Division of
Family Support.

(3) A hearing officer’'s order shall become a final order for an
administrative hearing in accordance with KRS 13B.120, 205.231,
and 7 C.F.R. 273.15(c), (n), and (q) sixteen (16) days from the
issuance of the order unless a written exception is filed pursuant to
Section 15 of this administrative regulation.

(4) If necessary, benefits of the appellant shall be adjusted:

(a) Based on a hearing officer's order that becomes a final
order in accordance with subsection (3) of this section; and

(b) Within ten (10) days of the hearing officer's order becoming
the final order.

Section 15. Written Exceptions and Rebuttals. (1) If a party to a
hearing disagrees with the hearing officer's order, the party may
file a written exception with the secretary or the secretary’s

designee[Appeal—Board—for—Public—Assistance—established—in
accordance with-KRS-205.231

(2) A written exception or rebuttal shall:

(a) Be filed within fifteen (15) days of the date the hearing
officer’'s order was mailed;

(b) Be based on facts and evidence presented at the hearing;

(c) Not refer to evidence that was not introduced at the
hearing; and

(d) Be sent to each other party involved in the hearing.

Section 16. Final Order. (1) Unless Section 14(3) of this
administrative regulation applies, the secretary or the secretary’s
designee shall issue a final order in accordance with KRS 13B.120,
205.231, and 7 C.F.R. 273.15(c), (n), and (q).[AppeatBoard

Review—(1) The-Appeal Board-for Public-Assistance-shall-send-a

el

(2) If necessary, benefits of the appellant shall be adjusted:

(a) Based on the decision of the secretary or the secretary’s
designee[Appeal-Board-for-Public-Assistanee]; and

(b) Within ten (10) days of the[AppealBeard—for—Public
Assistance’s] decision of the secretary or the secretary’s designee.

(3) An_aggrieved party may petition for judicial review in
accordance with:
(a) KRS 13B.140 to 13B.160; or

(b) KRS 23A.010[A—party-aggrieved-by-the-Appeal-Board-for
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Section 17[48]. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) The "Correspondence from the Office of Attorney General
dated April 5, 2012", April 5, 2012; and

(b) The "Correspondence from the Office of Attorney General
dated June 4, 2014", June 4, 2014.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department for
Community Based Services, 275 East Main Street, Frankfort,
Kentucky 40621, Monday through Friday, 8 a.m. to 4:30 p.m.

ERIC T. CLARK, Commissioner
ADAM M. MEIER, Secretary

APPROVED BY AGENCY: October 24, 2018

FILED WITH LRC: November 1, 2018 at 3 p.m.

CONTACT PERSON: Laura Begin, Legislative and Regulatory
Analyst, Office of Legislative and Regulatory Affairs, 275 East Main
Street 5 W-A, Frankfort, Kentucky 40621; phone 502-564-6746; fax
502-564-7091; CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Persons: Elizabeth Caywood, phone: (502) 564-3703,
email: Elizabeth.Caywood@ky.gov; and Laura Begin

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the fair hearing procedures
used by the cabinet in the administration of the Supplemental
Nutrition Assistance Program (SNAP).

(b) The necessity of this administrative regulation: The
administrative regulation is necessary to establish SNAP fair
hearing procedures.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: The administrative regulation conforms
to the authorizing statutes through its establishment of fair hearing
procedures for SNAP.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The
administrative regulation assists in the effective administration of
the statutes through its establishment of SNAP fair hearing
procedures.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment to this administrative regulation
modifies the final order authority from the Appeal Board for Public
Assistance to the cabinet secretary or the secretary’s designee. In
addition, the amendment makes other technical corrections in
accordance with KRS Chapter 13A.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to ensure timely SNAP fair hearings for regulated
entities and to avoid federal financial penalty or correction action
that may result from untimely hearings.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment to this administrative
regulation conforms to the authorizing statutes by ensuring timely
fair hearings in accordance with federal law.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of the statutes through its facilitation of
improved timeliness for SNAP fair hearings and enhanced
procedural congruency among hearings for public assistance
programs administered by the department.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: There is an average of 2,300 hearings for
all public assistance programs, including SNAP, annually.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
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administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: There will be no new action required on
the part of appellants.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no new cost required on the part of
appellants.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The amendment to this
administrative  regulation will improve the timeliness of
administrative hearings, thereby provisioning the appellant with a
more timely decision on their case.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no anticipated new cost for the
administrative body to implement the regulatory amendment.

(b) On a continuing basis: There is no anticipated new cost for
the administrative body to implement the regulatory amendment.
The amendment is anticipated to preserve the state’s federal
SNAP funding.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal SNAP and state general funds are used for the
implementation and enforcement of this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding will not be necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish any fees or
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied, because
this administrative regulation will be applied in a like manner
statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 7 C.F.R. 271.4, 273.15

2. State compliance standards. KRS 13B.170, 194A.010(2),
194A.050(1), 205.231(5)

3. Minimum or uniform standards contained in the federal
mandate. 7 C.F.R. 271.4, 273.15

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilites or requirements. This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by federal mandate.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services will be impacted by this administrative
regulation.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 13B.170, 194A.010(2), 194A.050(1), 205.231(5), 7
C.F.R. 271.4, 273.15

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
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(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will generate no revenue for
government in its first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation will generate no revenue for
government in subsequent years.

(c) How much will it cost to administer this program for the first
year? The administrative regulation is anticipated to preserve
federal funding and help the state avoid absorbing new costs
associated with federal finding or financial penalty.

(d) How much will it cost to administer this program for
subsequent years? The administrative regulation is anticipated to
preserve federal funding and help the state avoid absorbing new
costs associated with federal finding or financial penalty.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

STATE BOARD OF ELECTIONS
(As Amended at ARRS, November 13, 2018)

31 KAR 4:100. Evaluation of precinct election officers.

RELATES TO: KRS 117.045

STATUTORY AUTHORITY: KRS 117.045(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.045(1) requires the State Board of Elections to promulgate an
administrative regulation establishing evaluation procedures which
county boards of elections may use to qualify persons nominated
to serve as precinct elections officers. This administrative
regulation establishes those evaluation procedures.

Section 1. In evaluating if a person nominated to serve as a
precinct election officer is qualified to serve in that capacity, a
county board of elections may use the following evaluation
procedures:

(1) Determine if the person submitted a signed statement in
accordance with KRS 117.045(2);

(2) Determine if the person meets the qualifications set forth in
KRS 117.045(9); and

(3) Determine if the person has a history of refusing to follow
election procedures or has demonstrated a complete lack of
understanding of proper election procedures while serving as a
precinct election officer in the past.

Section 2. A county board of elections shall refuse to appoint a
person nominated to serve as a precinct election officer if it
determines that the person is not qualified based on the evaluation
procedures set forth in Section 1 of this administrative regulation.

Section 3. Once the county board of elections has appointed
the precinct election officers, the full name, address, phone
number, and Social Security number, if available, of each person
appointed shall be submitted to the State Board of Elections within
three (3) days of the appointment on SBE 22, List of
Appointment of Precinct Election Officers.

Section 4. Incorporation by Reference. (1) "List for
Appointment of Precinct Election Officers", SBE 22, [{]February
2007[{editien)], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the State Board of Elections,
140 Walnut Street, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m.

ALISON LUNDERGAN GRIMES, Secretary of State, Chair of the
State Board of Elections

APPROVED BY AGENCY: June 5, 2018

FILED WITH LRC: June 21, 2018 at noon

CONTACT PERSON: Lindsay Hughes Thurston, 700 Capital
Avenue, State Capitol, Suite 152, Frankfort, Kentucky 40601,
phone (502) 782-7417, fax (502) 564-5687, emall
Lindsay.thurston@ky.gov.

AUDITOR OF PUBLIC ACCOUNTS
(As Amended at ARRS, November 13, 2018)

45 KAR 1:050. Audits of fiscal courts.

RELATES TO: KRS 43.070, 43.075, 64.810, 68.210, 31 U.S.C.
7501-7507[-68-210]

STATUTORY AUTHORITY: KRS 43.075

NECESSITY, FUNCTION, AND CONFORMITY: KRS 43.075
requires the Auditor of Public Accounts to promulgate
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administrative regulations developing uniform standards and
procedures for conducting, and uniform formats for reporting,
audits of the funds contained in county budgets (fiscal courts). This
administrative regulation establishes the auditing standards,
procedures, and formats for fiscal court audits.

Section 1. Definition. "Generally accepted government auditing
standards" means the "Government Auditing Standards" issued by
the Comptroller General of the United States.

Section 2. Auditing Standards, Procedures, and Formats. The
financial and compliance audit of the funds contained in each
county's budget shall be conducted in accordance with:

(1) Auditing standards generally accepted in the United States
of America, referenced in 201 KAR 1:300, Section 5(1)(a);

(2) Generally accepted government auditing standards,
referenced in 201 KAR 1:300, Section 5(1)(b); and

(3) [“]Fiscal Court Audit Guide[Audit—Program—for—Fiscal

Courts],[*] issued by the Auditor of Public Accounts, July
20[September14], 2018[July-1,-2017].

Section 3. Auditor's Independent Judgement. The
requirements of this administrative regulation shall not be

interpreted in a manner that restricts the independent judgment of
a certified public accountant or the Auditor of Public Accounts.

Section 4. Audit Objective. (1) The primary objective of an
audit of a fiscal court shall be an audit report that provides an
opinion on whether the financial statements of a fiscal court are
presented fairly, in all material respects, in accordance with a basis
of accounting prescribed or permitted by the Department for Local
Government, which is the regulatory basis of accounting or
Generally Accepted Accounting Principles (GAAP).

(2) Any audit report of a fiscal court that is required to comply
with the requirements of the Single Audit Act Amendments of 1996
and 2 C.F.R. Part 200, Uniform Administrative Requirements, Cost
Principles, and Audit Requirements for Federal Awards (Uniform
Guidance), shall include a statement concerning whether:

(a) The Schedule of Expenditure of Federal Awards is fairly
stated, in all material respects, in relation to the financial
statements taken as a whole; and

(b) The fiscal court has complied, in all material respects, with
the requirements applicable to each of its major federal programs.

(3) An auditor shall make tests sufficient to determine whether:

(a) The fiscal court has complied with the requirements of the
uniform system of accounts adopted under KRS 68.210;

(b) Receipts have been accurately recorded by source;

(c) Expenditures have been accurately recorded by payee; and

(d) The county has complied with all other legal requirements
relating to the management of public funds.

Section 5. Allowance of Audit Fees; Acceptance of Report. (1)
Fees for county fiscal court audits shall be allowable as reasonable
and necessary expenses of a county if the independent
accountant’s examination has been performed and reported in
compliance with the standards, procedures, and formats
promulgated by this administrative regulation.

(2) A county shall obtain written approval of an audit report
from the Auditor of Public Accounts prior to the:

(a) Release of an audit report; and

(b) Payment of fees for a fiscal court audit.

(3) Failure by an independent certified public accountant to
comply with the [“]Eiscal Court Audit Guide[AuditProgram—for
Fiscal-Courts][] and this administrative regulation shall disqualify
him from conducting fiscal court audits.

Section 6. Incorporation by Reference. (1) The "Fiscal Court
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Audit Guide[Audit-Program—for—Fiscal-Ceurts]," Auditor of Public
Accounts, July 20[September—14], 2018[July—1—2017] is
incorporated by reference.

(2) This document may be inspected, copied, or obtained,
subject to applicable copyright law, at the office of the Auditor of
Public Accounts, 209 Saint Clair Street, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 5:00 p.m.

L. CHRISTOPHER HUNT, Executive Director

For MIKE HARMON, Auditor of Public Accounts

APPROVED BY AGENCY: September 12, 2018

FILED WITH LRC: September 12, 2018 at 2 p.m.

CONTACT PERSON: L. Christopher Hunt, General Counsel,
Auditor of Public Accounts, 209 St. Clair Street, Frankfort,
Kentucky 40601, phone 502-209-2863, fax 502-564-2912, emalil
LChris.Hunt@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, November 13, 2018)

103 KAR 15:050. Filing dates and extensions.

RELATES TO: KRS 131.081(11), 131.170, 136.100, 141.042,
141.160, 141.170, 141.300

STATUTORY AUTHORITY: KRS 131.130[()], 141.042[(6)],
141.050[(4)], 141.300[¢6)]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.081(11)[331.081(10)], 131.170, 141.042(7)[341.042(6)], and
141.170 authorize the Department of Revenue to grant a taxpayer
an extension of time to file a tax return or to pay an installment of
estimated income or limited liability entity[er—timited—liability
entity] tax. This administrative regulation establishes the
procedures to be used by an individual, a corporation, or a
noncorporate entity to obtain an extension of time to file an income
or limited liability entity tax return or to pay an installment of
estimated income tax for a taxable year.

Section 1. Definitions. (1) "Corporation" means a corporation
as defined by[ir] KRS 141.010(4),[341-616(24);] an S corporation
as defined by[ir] KRS 141.010(25),[341:016{27)] a limited liability

company taxed as a corporation, or other entity taxed as a
corporation for Kentucky income tax purposes.[;]

(2) "Date prescribed by KRS 136.100 or 141.160" means the
15th day of the fourth month following the close of the taxable
year.[—and][:]

(3) "Noncorporate entity" means a partnership, a limited liability
company treated as a partnership, a trust, a fiduciary, or other
entity not taxed as a corporation for Kentucky income tax
purposes.

Section 2. An Extension of Time for Filing an Income or
Limited Liability Entity [Corporation][Limi i ity] Tax
Return. (1) Pursuant to KRS 131.081(11) and 141.170, a taxpayer
may obtain an extension of time for filing a Kentucky income tax
return by means of either a federal extension or a Kentucky
extension.

(2) Federal extension.

(a) A taxpayer granted an extension of time for filing a federal
income tax return shall be granted the same extension of time for
filing a Kentucky income tax return for the same taxable year if a
copy of the federal extension approval or request for an automatic
extension is attached to the Kentucky income tax return when it is
filed.

(b) An extension of time for filing a Kentucky income tax return
granted pursuant to this subsection shall be valid for the extension
period granted by the Internal Revenue Service.

(c) A copy of the federal extension shall not be mailed to the
department on or before the date prescribed by KRS 141.160,
except as provided in Section 3 of this administrative regulation.

(3) Kentucky extension. A taxpayer may file an application for
extension with the department, on or before the date prescribed by
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KRS 141.160 for filing the return.
(@) An individual or a noncorporate entity shall file Form
740EXT[an] "Application for Extension of Time to File[irdividual

Kentueky]", Revenue Form 40A102.

1. An individual or a noncorporate entity shall state the reason
for the request on the application for extension. Inability to pay the
tax liability shall not be a valid reason.

2. An individual or a noncorporate entity shall be notified by
mail if the application for extension is denied. A copy of an
approved application for extension shall not be returned to the
individual or noncorporate entity.

3. In accordance with KRS 141.170,[ir-accordance-with-KRS
141-176;]An individual or a noncorporate entity shall be granted an
extension of time to file for six (6) months unless the application for
extension is denied.

4. In accordance with KRS 141.170,[{r-accordance-with- KRS
341176;]An individual outside the United States shall be granted
an extension of time to file for twelve (12) months unless the
application for extension is denied.

5. A copy of the signed and dated application for extension
shall be attached to the income tax return when it is filed.

(b) A corporation shall file Form 720EXT[an] "Extension of
Time to File Kentucky Corporation/LLET Return", Revenue Form
41A720SL.

1. A corporation shall be granted an extension of time to file for
six (6) months.

2. A copy of an approved application for extension shall not be
returned to the corporation.

3. The extension shall become valid when mailed to the
department on or before the date prescribed by KRS 141.160 for
filing the return.

4. The corporation shall attach a copy of the signed and dated
application for extension to its "Kentucky Corporation Income Tax
And LLET Return”, Revenue Form 71A720, when it is filed.

(4) An extension of time for fiing a mandatory
nexus[mandatery—nexus] consolidated[kentucky—corporation]
income tax return shall constitute an extension of time for filing for
each member of the affiliated group.

(5) An extension of time for filing a corporation income tax
return shall constitute an extension of time for filing a limited
liability entity tax return for the same taxable year.

Section 3. Payment of Tax. (1) An extension of time to file an
income or limited liability entity tax return shall not constitute an
extension of time to pay the tax.

(2) A taxpayer shall determine if an amount of tax remains
unpaid on or before the date prescribed by KRS 136.100 or
141.160 for filing the return.

(3) If tax remains unpaid, a check for the amount of the unpaid
tax shall be submitted to the department on or before the date
prescribed by KRS 136.100 or 141.160 for filing the return along
with the Kentucky extension or a copy of the federal extension.

(4) A corporation shall write its Kentucky Account Number in
the upper right hand corner of the federal extension submitted.

(5) An affiliated group filing a mandatory nexus consolidated
income tax return and making a payment of tax with the application
for extension shall file a Kentucky extension to ensure the proper
processing of payments.

Section 4. Interest and Penalties. (1) Statutory interest shall be
paid from the date prescribed by KRS 136.100 or 141.160 for filing
the return until the tax is paid.

(2) If the envelope bearing the return is postmarked on or
before the filing date, the[a][the] late filing penalty prescribed by
131.180[preseribed-by-KRS-131.180] shall not apply.

Section 5. Extension of Time to Pay Estimated Income Tax. (1)
A request for an extension of time to pay an installment of
estimated tax prescribed by KRS 141.042 and 141.300 shall be
submitted to the Department of Revenue, 501 High Street,
Frankfort, Kentucky 40601[40620].

(2) The request shall state a basis for the extension.
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(3) An extension of time to pay an installment of estimated tax
shall be granted for thirty (30) days under exceptional circumstances.

(4) Interest shall be paid from the due date of the installment of
estimated tax until the tax is paid.

Section 6. The forms and materials listed herein may be
obtained or inspected, subject to applicable copyright law, from
8:00 a.m. until 4:30 p.m. at the Kentucky Department of Revenue,
501 High Street, Frankfort, Kentucky 40601, on the department
Web site at http:\\revenue.ky.gov, or at a Kentucky Department of
Revenue Taxpayer Service Center during their hours of operation.

DANIEL P. BORK, Commissioner

APPROVED BY AGENCY: September 14, 2018

FILED WITH LRC: September 14, 2018 at noon

CONTACT PERSON: Lisa Swiger, Revenue Tax
Policy/Research Consultant I, Department of Revenue, 501 High
Street, Station 1, Frankfort, Kentucky 40601, phone (502) 564-
9526, fax (502) 564-3874, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, November 13, 2018)

103 KAR 15:060. Estimated tax; amended declarations;
short years.

RELATES TO: KRS 141.042, 141.044, 141.300, 141.305,
141.990

STATUTORY AUTHORITY: KRS 131.130[Chapter13A]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1) authorizes the Department of Revenue to
promulgate administrative regulations to _administer _and
enforce Kentucky's tax laws.[Fhis-administrativeregulation-is
specifically—required—by] KRS 141.042(6), 141.300(6), and
141.305(6) require the department to provide for amended and
short-year declarations of estimated tax. This administrative
reqgulation establishes requirements for the declarations of
estimated tax for individuals and corporations.

Section 1. General. A declaration of estimated[estimate] tax
return for a short taxable year shall be filed by any individual
whose income exceeds $5,000[$2;000] from which Kentucky tax is
not withheld, and by any corporation whose Kentucky income tax
liability for the short taxable year can reasonably be expected to
exceed $5,000. However, no declaration is required of an
individual if the estimated tax is less than $500[ferty-{40)-deltars]. A
short taxable year contains more than five (5) months and less
than twelve (12) months. A declaration is not required of any
taxpayer for a period of less than five (5) months.

Section 2. Time for Filing. (1) Individuals. A declaration for a
short taxable year shall be filed at the time required by KRS
141.300(3).

(2) Corporations. A declaration for a short taxable year shall be
filed at the time required by KRS 141.042(3).

Section 3. Payment. (1) Individuals. Estimated Kentucky
income tax for the short taxable year shall be paid at the times
prescribed by KRS 141.305(1) except that any installments unpaid
at the close of the short taxable year shall be paid when the
income tax return is filed.

(2) Corporations. Estimated Kentucky income tax for the short
taxable year shall be paid at the times prescribed by KRS
141.044(1) except that any installments unpaid at the close of the
short taxable year shall be paid when the income tax return is filed.

Section 4. Fiscal Years. Fiscal year taxpayers shall substitute
corresponding dates for dates prescribed for calendar year
taxpayers.

Section 5. Penalties. Individuals and corporations which fail to
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file and pay declarations of estimated tax for the short taxable
years are subject to penalties contained in KRS 141.990.

Section 6. Amended Declarations. Individuals and corporations
may file amended declarations of estimated income tax during any
interval between installment dates. If an amended declaration is
filed, any remaining installment(s) shall be adjusted to reflect the
amendment. An amended declaration made after the third
installment shall be paid in full when the amendment is filed.

DANIEL BORK, Commissioner

APPROVED BY AGENCY: September 14, 2018

FILED WITH LRC: September 14, 2018 at noon

CONTACT PERSON: Lisa Swiger, Revenue Tax Policy
Research Consultant Il, Department of Revenue, 501 High Street,
Station 1, Frankfort, Kentucky 40601, phone (502) 564-9526, fax
(502) 564-3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
Office of Income Taxation
(As Amended at ARRS, November 13, 2018)

103 KAR 15:180. Kentucky new markets development
program tax credit.

RELATES TO: KRS 131.131, 136.320, 136.330, 136.340,
136.350, 136.370, 136.390, 141.020, 141.040, 141.0401, 141.050,
141.432, 141.433, 141.434, 304.3-270, 26 U.S.C. 45D

STATUTORY AUTHORITY: KRS 141.433(7)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 141.434
establishes a nonrefundable tax credit for a person or entity
making a qualified equity investment in a qualified community
development entity as provided by KRS 141.432(6). KRS
141.433(7) requires the department to promulgate administrative
regulations to implement the provisions of KRS 141.432 to KRS
141.434, and to administer the allocation of tax credits issued for
qualified equity investments. This administrative regulation
establishes guidelines and the filing requirements of a qualified
community development entity (CDE) in order for the department
to certify qualified equity investments and to allocate tax credits to
a person or entity making a qualified equity investment in a
qualified community development entity.

Section 1. Definitions. (1) "Applicant" means a CDE that files
an application with the department to have an equity investment or
long-term debt security certified as a qualified equity investment
eligible for the tax credit authorized by KRS 141.434.

(2) "Application” means Form 8874(K), Application for
Certification of Qualified Equity Investments Eligible for Kentucky
New Markets Development Program Tax Credit (Revenue Form
41A720-S80), that is published by the department and filed by a
CDE with the department for certification as a qualified equity
investment.

(3) "Application[Applications][Application] fee" means a
$1,000 nonrefundable cashier's check[that-shal-be] attached to
the application at the time of filing with the department.

(4) "CDE" means a qualified community development entity as
defined by KRS 141.432(6).

(5) "CDFI Fund" means the U.S. Department of Treasury,
Community Development Financial Institutions Fund.

(6) "Certification form" means Form 8874(K)-A, Notice of
Kentucky New Markets Development Program Tax Credit and
Certification, that is published by the department and filed by a
CDE certifying to the department receipt of a cash investment.

(7) "Certified purchase price" means the purchase price of a
qualified equity investment contained in the application approved
by the department.

(8) "Department" means the Kentucky Department of Revenue.

(9) "Department’s approval" means certified by the department
as provided by KRS 141.433(3).

(10) "Identification number" means the:
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(a) Social Security Number for an individual;

(b) Federal Employer Identification Number for a general
partnership, estate, or trust; or

(c) Kentucky Corporation/LLET Account
corporation or limited liability pass-through entity.

(11) "Long-term debt security" is defined by KRS 141.432(3).

(12) "Notice of recapture” means Form 8874(K)-B, Notice of
Kentucky New Markets Development Program Tax Credit
Recapture, that is published by the department and sent to the
CDE and each taxpayer from whom a credit is to be recaptured as
a final order of recapture.

(13) "Performance fee" is defined by KRS 141.433(8).

(14) "Qualified active low-income community business" is
defined by KRS 141.432(5).

(15) "Qualified community development entity" is defined by
KRS 141.432(6).

(16) "Quialified equity investment" is defined by KRS 141.432(7).

(17) "Qualified low-income community investment" is defined
by KRS 141.432(8).

(18) "Tax credit" is defined by KRS 141.432(9).

(29) "Taxpayer" is defined by KRS 141.432(10).

Number for a

Section 2. Application for Certification of Qualified Equity
Investments. (1) A CDE that seeks to have an equity investment or
long-term debt security certified by the department as a qualified
equity investment eligible for the tax credit permitted by KRS
141.434 shall file an application with the department.

(2) The department shall notify the CDE within thirty (30) days
after receipt of the application whether the application is approved
or denied.

(a) If the department intends to deny the application, the CDE
shall be notified in writing by the department of the reason for the
denial, and the CDE may correct the application as provided by
KRS 141.433(2).

(b) If the department finds that the application is in compliance
with KRS 141.432 to 141.434, a copy of the application shall be
returned to the CDE with written notice of the department’s approval.

(c) 1. The department shall:

a. Accept an application on or after July 15, 2019,[2016;] if the
application is received via hand-delivery, mail, express mail, or
courier; and

b. Not accept an application received via facsimile, CD-Rom,
CD, or electronic means.

2. The date that the application is stamped received by the
Office of Income Taxation, Division of Corporation[Cerperate]
[Cerporation] Tax, Tax Credits Section, shall be the date that the
application is recorded as received pursuant to the provisions of
KRS 141.133.

3. An application received prior to July 15, 2019,[2016;] shall
be recorded as received on July 15, 2019.[2016-]

Section 3. Information Required on or Attached to the
Application. The following information shall be required on or
attached to the application:

(1) The CDE’s name, mailing address, identification number,
telephone number, and fax number;

(2) The name and identification number of the parent company,
if the CDE is included in a consolidated corporation income tax
return filed with the Commonwealth of Kentucky;

(3) The type of entity of the CDE for Kentucky income tax
purposes included in the application;

(4) The signature of the person completing the application and
the date signed;

(5) The total number of taxpayers making qualified equity
investments;

(6) The total amount of qualified equity investments for all
taxpayers;

(7) A statement that the entity has been certified as a CDE, as
required by 26 U.S.C. 45D(c);

(8)(a) A statement that:

1. The entity has received a new markets tax credit allocation
from the CDFI Fund;

2.[whieh][that] Includes the Commonwealth of Kentucky within
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the service area as set forth in the allocation;[;] and

3. Includes the date of the allocation agreement.

(b) A copy of the new markets tax credit allocation agreement
shall be attached to the application;

(9) Proof of current certification with the CDFI Fund that includes
the original application to CDFI and all subsequent updates;

(10) A statement of whether the entity’s service area is a
county, state, multi-state, or national. A map of the service area,
articles of organization that describe the service area, bylaws that
describe the service area, or other documentation that describes
the service area shall be attached to the application;

(11) Information regarding the proposed use of the proceeds
from the qualified equity investments, including a description of the
qualified active low-income community business as provided by KRS
141.432(5);

(12) The name, identification number, type of investment
(whether debt or equity), and purchase price of the qualified equity
investment for each taxpayer making a qualified equity investment;

(13) A signed certification indicating that the application has
been executed by the executive officer of the CDE, declaring under
the penalty of perjury:

(a) That the applicant’s allocation agreement remains in effect
and has not been revoked or canceled by the CDFI Fund; and

(b) That the application, including all accompanying documents
and statements, is true, correct and complete;

(14) The application fee; and

(15) The refundable performance fee.

Section 4. Proof of Qualified Equity Investments. (1) Within
ninety (90) days after the approved application is received by the
CDE, the CDE shall issue qualified equity investments in exchange
for cash in the amount of the certified purchase prices contained in
the application.

(2) The CDE shall provide the department with evidence of the
receipt of the cash for each qualified equity investment by filing
with the department a certification form.

(3) If the department is satisfied that the cash amount of the
qualified equity investment was received by the CDE, a copy of the
certification form shall be returned to the CDE and taxpayer with the
department’s written approval, including a statement of the tax
credits available to the taxpayer for each of the next seven (7) years.

(4) If the department is not satisfied that the cash amount of
the qualified equity investment was received by the CDE, the
department shall notify the CDE in writing of the reason. If the CDE
does not agree with the department’s written determination, the
CDE may file a protest as provided by KRS 131.110.

Section 5. New Markets Development Program Tax Credit
Recapture. (1) If there is an event as provided by KRS 141.433(6)
that[which][that] would result in the recapture of any portion of the
tax credit previously approved:

(a) The CDE shall notify the department upon discovery of the
event; or

(b) The department, upon discovery of the event or after
receiving notice from the CDE of the event, shall provide written
notice of the proposed recapture to the CDE as provided by KRS
141.433(6)(b).

(2) If the entity fails or is unable to cure the deficiency within
ninety (90) days after receiving the department’s notice of proposed
recapture as provided by KRS 141.433(6)(b), the department shall
notify the CDE and each taxpayer of the amount of recapture or the
balance of the tax credit on a notice of recapture.

(3) If the taxpayer is a pass-through entity, a notice of recapture
shall also be sent to each partner, member, or shareholder showing
the amount of recapture or the balance of the tax credit.

DANIEL BORK, Commissioner

APPROVED BY AGENCY: September 14, 2018

FILED WITH LRC: September 14, 2018 at noon

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant Il, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.
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FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, November 13, 2018)

103 KAR 17:010. Residence.

RELATES TO: KRS 141.010, 141.020

STATUTORY AUTHORITY: KRS 131.130[Chapter13A]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1) authorizes the Kentucky Department of Revenue to
promulgate administrative regulations to prescribe tax return filing
requirements for residents, part-year residents, and nonresidents.

This administrative regulation provides guidelines for determining
whether an individual[a-persen] qualifies as a resident, part-year
reS|dent or nonreS|dent for Kentucky income tax purposes[and

Section 1. Definitions. (1) "Domicile" means the place where

as residents. Individuals[Such—persens], once domiciled in
Kentucky, are considered Kentucky residents if a domicile has not
been established outside of Kentucky[ir-anetherdistrict_state;
er-U.S-territory|[elsewhere]. If the individual's domicile is claimed
to be outside Kentucky, the requirements of Section 3 of this
administrative regulation shall[must] be met.

Section 6. Military Personnel. Under the provisions of the
Soldiers' and Sailors' Civil Relief Act of 1940 as amended, a
member of the Armed Forces retains the domicile which he had
when he entered military service. Individuals[Persoens] domiciled
in Kentucky at the time of induction will continue to be liable for the
payment of Kentucky income taxes on all income regardless of
where their military services are performed. However, military
personnel (usually career personnel) may change their domicile
from Kentucky to another state as any other individual. Conclusive
evidence shall[must] be submitted showing that their Kentucky
domicile has been abandoned and a new domicile established
outside of Kentucky[ir—another—district,—state.—or—U.S.

an individual has established permanent residency.
(2) "Nonresident" is defined by KRS 141.010(18).
(3) "Nonresident citizen" means an individual residing in a
foreign country who may file federal income tax returns as a
nonresident citizen.
(4) "Part-year resident” is defined by KRS 141.010(20).
(5) "Resident"” is defined by

141.010(24).[“Nenresident™ is-defined by KRS 141.010(18).

KRS

Section 2. Nonresident

Requirements.[fo—qualify—as—a
RORres dent—t e —taxpayer—sha submit—proot—ofhis—bonafide

the taxable year,-and that he has spent less than 183 days-in
Kentueky:] If any individual[perser] who has moved out of
Kentucky returns to Kentucky within six (6) months from the time

he had moved, it shall be construed that the removal from
Kentucky was not intended to be permanent and the
individual[steh-persen] shall be considered a resident, or part-
year resident during the time in which his abode may have been
elsewhere. Any individual[persen] changing his domicile during a
taxable year may also be required to furnish evidence of
compliance with requirements of the other state with respect to
taxation and qualifications as a resident citizen.[Persensresiding-in
Kentueky—and—living—part—ef—the—year—in—ether—states—will-be
sonsidered tesidents—of Eeﬁ teky—uniess it e7a be—shown-that
183-days-were-spentin-Kentueky-]

Section 3. Domicile. [Generaly—a—domicHe—is—the place

residency[resident][:] A domicile once obtained continues until a
new domicile[ene] is acquired. Domicile is not changed by
removal for a definite period or for incidental purposes. To
constitute a change, there shall[must] be intent to change, actual
removal, and a new abode.

Section 4. Nonresident Citizens. An individual residing in a
foreign country who may[is-permitted-to] file federal income tax
returns as a nonresident citizen, and who immediately prior to
residing in a forelgn country was domiciled in Kentucky, is
presumed to be a [full-time] Kentucky resident[and-is-required-to
fe-al[resident] [Kentueky-income-taxreturn-as-suech|. An[Such]
individual may, however, overcome this presumption by presenting
sufficient evidence that the Kentucky domicile has been
abandoned.

Section 5. Federal Employees. Federal employees working
outside of Kentucky, but having a domicile in Kentucky are taxable
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territory][state].

Section 7. Reciprocity States. (1) Kentucky has reciprocal tax
agreements with the states of Indiana, lllinois, Michigan, Ohio,
Virginia, West Virginia, and Wisconsin. These agreements provide
that salaries and wages earned in Kentucky by residents of those
states are exempt from Kentucky income tax. Kentucky residents
are exempt from income tax, imposed by these[sueh] states, on
salaries and wages earned there. The Virginia Agreement,
however, applies only to taxpayers who commute daily to their
employment in the nonresident state.

(2) A Kentucky resident, working in one (1) of the states listed
in_subsection (1) of this section shall[abeve—must] file the
required certificate of nonresidence with his employer if they wish
for tax to not be withheld by that employer. That certificate is the
employer's authority to exempt the employee's income from
withholding. A resident of a state listed in_subsection (1) of this
section shall[abeve—must] file[Revenue] Form K-4[41A809],
Kentucky[Kentueky’s] Withholding Certificate [of-Nenresidence],
Revenue Form 42A804 [43A804], with his Kentucky employer to
exempt his income from Kentucky withholding._All Kentucky
residents are subject to Kentucky income tax requirements as set
forth in KRS 141.020.

DANIEL P. BORK, Commissioner

APPROVED BY AGENCY: September 14, 2018

FILED WITH LRC: September 14, 2018 at noon

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant Il, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, November 13, 2018)

103 KAR 17:020. Combined individual returns.

RELATES TO: KRS 131.010[43%+430], 141.010, 141.019,
141.050, 141.180, 141.900

STATUTORY AUTHORITY: KRS
13A]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1) authorizes the department to promulgate administrative
requlations to administer and enforce Kentucky's tax laws. This
administrative regulation provides a basis for the combined
individual income tax return which permits married taxpayers to
gain the benefits of separate fiing on one return.[Fhe
a.d” strative—reguiatio as’e “covers—other—poits elated to

dud_ua €o .]e tax—lorms—iRcluding—requirement —for—Socia

Section 1.[Ferms—{1)-Resident—-A-residentreturn-shall-be-filed

131.130, 141.050[Chapter
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Revenue Form-740-NP-

Section—2:|[Fiing—Elections—(3)] Separate Return. Any

individual, whether married or single, may elect to file a separate
return._If both spouses have income, separate returns are required
for married taxpayers that do not have the same residency status
as aresident, nonresident, or part year resident.

Section 2.[defined-in KRS 141.010-

{2)] Joint Return. A taxpayer[husband] and spouse[wife] may
elect, for any year, to file a joint return if they are married at the
close of the taxable year; or a surviving spouse may elect to file a
joint return if the deceased spouse[husband-orwife] died during
the taxable year even though one (1) spouse had no gross income.
If a joint return is filed, the gross income and adjusted gross
income of the taxpayer[husband] and spouse[wife] are computed in
an aggregate amount and the deductions and the net income are
also computed on an aggregate basis. If separate returns have
been filed by both spouses for the taxable vyear, the
taxpayers[husband-and—wife] may elect to file an amended joint
return if the Department of Revenue[-Cabinet] is notified in writing
that the separate return election is rescinded. Likewise, if two (2)
married taxpayers[husband-and-wife] have filed a joint return for
the taxable year, they may elect to file an amended combined or
amended separate returns.[A-return-marked-—"amendedwill-satisfy

] Taxpavyers filing joint returns are Jomtly
and severally Ilable for all taxes, penalties, and interest accruing
under the return.

Section 3.[{3)] Combined Return. Taxpayers[A-husband-and
wife] may elect, for any year, to file a combined return if they are
married at the close of the taxable year_and have the same
residency status as a resident, nonresident, or part year
resident.[defined-in-Seetion-1] If a combined return is filed, the
gross income, adjusted gross income, deductions, net income, tax
credits, and tax liabilities of the taxpayer[husband] and
spouse[wife] are computed separately, but the tax shall be
assessed on an aggregate basis. If married taxpayers[a-husband
and-wife] elect to file a combined return, refunds shall be made
payable to the taxpayersfhusband—and—wife] jointly and the
taxpayers[husband-and-wife] shall be jointly and severally liable for
all taxes, penalties, and interest. Married couples electing to file a
combined return shall not be permitted to rescind such election and
f||e separate returns for that taxable year [Seetlen—f%—@ene#at

DANIEL BORK, Commissioner

APPROVED BY AGENCY: September 14, 2018

FILED WITH LRC: September 14, 2018 at noon

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant I, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, November 13, 2018)

103 KAR 17:060. Income subject to taxation; portions.

RELATES TO: KRS 141.010, 141.017, 141.019, 141.020,
141.900

STATUTORY AUTHORITY: KRS 131.130(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1) authorizes the department to promulgate administrative
regulations to administer and enforce Kentucky's tax laws. KRS
141.020 establishes the income tax requirements for residents,
part-year residents, and nonresidents. This administrative
regulation prescribes methods of determining the Kentucky portion
of certain income tax deductions of nonresidents and part-year
residents.

Section 1. Definitions. (1) "Nonresident" is defined by KRS
141.010(18).

(2) "Part-year resident" is defined by KRS 141.010(20).

(3) "Resident" is defined by KRS 141.010(24).[Residents—TFhe

Section 2. Taxation of Residents. The entire net income of a

resident[individual] shall be subject to Kentucky income tax
regardless of its source. Income from out of state sources shall not
be exempt. The adjustments to gross income and itemized
deductions allowed under KRS 141.019 of a resident shall not be

Ilmlted to _those paid in_Kentucky. [Petsen&BeeewngA%es@ems

Section 3. Taxation of Part-Year Residents[Persons-Becoming
Nenresrdents—Dunng—the#eat] (1)[Pepsens—whe—ate—Kentueky

;] Part-year
re3|dents shall be subject to Kentucky individual income tax upon

their entire net incomes from all sources while they are Kentucky
residents, and upon their incomes from Kentucky sources during
the period of non-residencyy:

(2) Except as provided in Section 6 of this admlnlstratlve
regulation for net operating loss deductions, part-year
residents[persens-who-become-nenresidents-during-the-year] shall
be limited to either.[:]

(@) Adjustments to gross income and itemized deductions
allowed pursuant to KRS 141.019[141.010(10)-and-{11)] paid while
a Kentucky resident; or

(b) That portion of total adjustments to gross income and total
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itemized deductions allowed pursuant to KRS 141.019[141-0106(16)
ang-{(11)] that Kentucky income bears to total income.

Section 4. Taxation of Nonresidents. (1) Any net income of a
nonresident shall be subject to Kentucky income tax if it is derived
from services performed in Kentucky,[ef] from property located in
Kentucky, or from income received from a pass-through entity
doing business in Kentucky. Income from sources outside
Kentucky shall not be subject to Kentucky income tax. Losses
incurred outside Kentucky_shall not be deductible in computing
Kentucky[shall-net-be] adjusted gross income.

(2) Except as provided in Section 6 of this administrative
regulation for net operating loss deductions, the adjustments to
gross income and itemized deductions allowed pursuant to KRS
141.019[341.610(10)and—{11)] shall be limited to that portion of
adjustments to gross income and total itemized deductions that
Kentucky income bears to total income.

Section 5. Allocation Based Upon Kentucky Income. If a
deduction or an adjustment to gross income is allowable based
upon the receipt of certain types of income and is limited to a
maximum amount deductible for federal income tax purposes, the
Kentucky income used to make the allocation shall be the same
type of income used to allow the deduction on the federal return

per KRS 141.017.

Section 6. Net Operating Loss Deduction. A[An—individual]
resident,[an—individual][a] part-year[individual] resident, or[an
individual] nonresident shall compute the net operating loss
deduction using Kentucky income and expenses allowed or
allowable on the Kentucky return.

DANIEL BORK, Commissioner

APPROVED BY AGENCY: September 14, 2018

FILED WITH LRC: September 14, 2018 at noon

CONTACT PERSON: CONTACT PERSON: Lisa Swiger, Tax
Policy Research Consultant Il, Department of Revenue, 501 High
Street, Station 1, Frankfort, Kentucky 40601, phone (502) 564-
9526, fax (502) 564-3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, November 13, 2018)

103 KAR 18:050. Withholding statements.

RELATES TO: KRS 131.250, 141.330, 141.335
STATUTORY AUTHORITY: KRS 131.130, 131.250, 141.335

NECESSITY, FUNCTION, AND CONFORMITY: KRS
131.130(1)  authorizes  the Kentucky Department _ of

Revenue[Cabinet] to promulgate administrative regulations for the
administration and enforcement of all tax laws of this state. KRS
141.335(2) authorizes the department[requires—the—cabinet] to
establish the form and required contents of the withholding statement
to be filed pursuant to KRS 141.335(1). KRS 131.250 authorizes the

contain:
(a) The state name;
(b) The employer’s Kentucky withholding account number;
(c) The Kentucky taxable wages; and
(d) The Kentucky tax withheld.

Section 2. Termination of Busmess

(b)—tf—an—em—pleyee—@ﬁ [asks—for] [the—mthhelm-ng
statement, copies shall be provided to the employee within

2(a)] If the employer terminates its business, the withholding
statement shall be provided to its employees for the calendar year
of termination within thirty (30) days of termination.

([} The employer shall submit its final return and
withholding statements to the department[eabinet] within the same
thirty (30) day period.

Section  3[4][5]. Incorrect and Duplicate Withholding
Statements. (1) If it is necessary to correct a withholding statement
after it has been issued to an employee, the Federal Form W-2C or
a new withholding statement shall be clearly marked "Corrected[by

1", and a copy submitted to the department[eabinet] within
thirty (30) days of issuance.

(2) If the withholding statement is lost or destroyed, the employer
shall prepare and issue a duplicate copy to the employee that is
clearly marked "Duplicate" within thirty (30) days of the request by

department to establish requirements for electronic filing. This
administrative regulation establishes those requirements.

Section 1. Acceptable Forms and Information.
(1) Employers shall provide to their employees[Fhe-cabinet-shall
aceept] the following forms as withholding statements_to report

the employee[
1.

Section 4[5][6]. Department[Cabinet] Copy. (1) Employers shall
provide withholding statement information to the department in an
acceptable format by January 31 following the close of the calendar

Kentucky withholding[—provided that the forms contain—the
Femed—m#e;maﬂef%ted—ﬁksubseeﬂen—(%}e#—%s—seeﬂeﬂ]

@EHIT

{2)] Federal Form W-2, "Wage and Tax Statement"l[]

(b)[€2)] Federal Form W-2G, Certain Gambling Winnings;

(©)[€3)] Federal Form 1099 series; or

@4y Facsimiles of the forms listed in this
subsection[subsections{1) (2} or(3)}] that are acceptable to the
Internal Revenue Service.

(2) The[{5)Employee] statements provided by employers to

yﬁ[%@n&@%%@&@ﬂﬂhh@@ng%ﬁmme

; i i ].
(2) An employer who issues twenty-six (26)[306] or more
withholding statements annually shall utilize an acceptable form of
electronic filing[magnetic-media-filing].
(3) An employer who issues less than twenty-six (26)[100]
withholding statements annually shall file either Form K-5, "Kentucky

Employer's Report of Withholding Tax Statements,” Revenue Form
42A805 with the department or utilize another acceptable form of

their_employees[listed—in—subsections {1} through—{4)] shall

1518

electronic filing[ray-utilize-magnetic-media-filing).
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(4)(a) The department[eabinet] shall provide to employers by
October 31 of each year information about the types of electronic

NECESSITY, FUNCTION, AND CONFORMITY: RS

131.130(1) authorizes the Department of Revenue to

filing methods[magnetic—media—that-shall-be] acceptable to the
department[eabinet].

(b) Acceptable electronic filing methods[magnetic-media] shall
include all of the acceptable methods utilized by the Social Security
Administration and the Internal Revenue Service that can be
supported by the department’s processes[eabinet's-equipment].

(c) Withholding statement information submitted[transmitted
electronically to the department via a physical media device (e.q.,
CD, USB, external hard drive, etc.) shall be accompanied by Form
42A806 "Transmitter Report" upon submission.

(5) If an employer is required to utilize an electronic method
of[magnetic-media] filing, it shall file the withholding statements in

an_acceptable electronic format[en—magﬂeﬂc—medm] unless the
department[eabinet] grants a written waiver of the requirement.

Section 5[6][#]. Penalties. (1) Failure to comply with the
provisions of this administrative regulation may result in the
issuance of penalties in accordance with KRS 131.180 unless
reasonable cause is provided.

(2) Examples. One (1) or more of the penalties may apply if the
employer:

(a) Fails to file timely;

(b) Fails to include all information required to be shown on the
withholding statement;

(c) Includes incorrect or illegible information on the withholding
statement and fails to file corrections;

(d) Files on paper if required to file electronically[en-magnetic
media); or

(e) Fails to provide timely or correct payee statement to
employees.

Section 6[#][8]. The forms and materials prescribed herein
may be inspected, copied, or obtained, subject to applicable
copyright law, from 8:00 a.m. until 4:30 p.m. at the Kentucky
Department of Revenue, 501 High Street, Frankfort, Kentucky
40601[40620], at any Kentucky Department of Revenue Taxpayer
Service Center during operating hours, and on the department’s

at  http: \\revenue ky. dov. [Extension——Upon—written

webS|te

DANIEL P. BORK, Commissioner

APPROVED BY AGENCY: September 10, 2018

FILED WITH LRC: September 10, 2018 at 4 p.m.

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant I, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3874, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, November 13, 2018)

103 KAR 18:120. Security for compliance; bonds.

RELATES TO: KRS 141.310
STATUTORY AUTHORITY: KRS 131.130, 141.310

1519

promulgate administrative requlations to enforce Kentucky's
tax _laws. This administrative regulation implements KRS
141.310(14)[3414-310(22)] which authorizes the Department of
Revenue[department] to require certain employers to post
withholding performance bonds.

Section 1. Enforcement of Trusteeship. Additional means of
enabling the Department of Revenue to collect withholding taxes
has been provided in KRS 141.310(14)[141316(22)] which
authorizes the department to fix the amount of and demand the
posting of a corporate surety bond or cash not to exceed $50,000
by any employer required under KRS Chapter 141, or the
administrative regulations promulgated thereunder, to withhold
Kentucky income taxes from wages of employees.

Section 2. Bond Requirements. For purposes of KRS
141.310(14),[3414-316(22)] a person from whom the department
may[is-autherized-to] require a withholding tax security bond and
those persons from whom a security bond may be required
includes[butis-netlimited-to] the following:

(1) An employer who is delinquent in either filing withholding
tax returns required by law or is delinquent in submitting to the
department any tax withheld from an employee, or both;[;] or

(2) An employer, who[whem] for any reason, the department
determines is or may become an insecure risk for which there is a
need to ensure[msme] compllance Wlth the Iaw[—mel%ag—eve#y

3.

Bond Procedures.
that a bond

Section The department, after
determining is necessary to ensure[irsure]
compliance of reporting and paying withholding taxes, shall
demand the posting of[sueh] a security bond by written notice
transmitted by certified mail and shall include therein instructions
and forms for the convenience of the employer.

Section 4. Enforcement of Bond Requirement.[{})] Failure to
post the bond in the amount the department demanded from the
employer within twenty (20) days from the date of the written
notification by certified mail will, by such failure, authorize the
department to invoke immediately[forthwith,-and-withoutfurther
delay;] its statutory authority to seek a court order requiring
cessation of all business or activities of the[sueh—an] employer

failing to post the bonds[;—previded,—that—the—employer—may
accompany—the—bend—with.—and—simultaneously—file—with—the

Section 5. Change in Amount of Bond. The department

may[has—authority] at any time[te] increase or decrease the
amount of any bond that has been posted.

Section 6. Monthly Returns and Payment.[Netwithstanding-the
provisions—of—103—KAR—18:040] Any out-of-state or delinquent

employer may be required to file monthly withholding tax returns
and to accompany the[sueh] monthly returns with a complete
payment of all taxes withheld during the month covered by the
return.

Section 7. Court Jurisdiction. The department may initiate
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action seeking a court order, requiring cessation of all business
operation or activity of any employer failing to comply with this
administrative regulation, in the Franklin Circuit Court or in any
other circuit court which may have jurisdiction over the area in
which the employer resides, or in which some or all of the
employer's business is conducted, or having jurisdiction of the area
in which property of the employer is located. The department may
institute[any-sueh] legal action in accordance with any provision of
this administrative regulation.

DANIEL P. BORK, Commissioner

APPROVED BY AGENCY: September 14, 2018

FILED WITH LRC: September 14, 2018 at noon

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant I, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(As Amended at ARRS, November 13, 2018)

103 KAR 18:150.
requirements.

Employer's withholding reporting

RELATES TO: KRS
sec—1]
STATUTORY AUTHORITY: KRS

131.155, 141.330[;-1994Ky—Acts—eh—4;
131.130, 131.155, 141.330[;

; 4 1]

NECESSITY, FUNCTION, AND CONFORMITY:[Under
authority—of] KRS 131.155(3)(c) requires the department to
promulgate administrative regulations establishing electronic
fund transfer payment requirements for the payment of taxes
and fees administered by the department.[1994-Ky—Acts-eh—4;
see—L][and] KRS 141.330(1) authorizes the department to
promulgate administrative regulations to require employers to
remit the tax withheld under KRS 141.310 and 141.315 within a
reasonable time after the payroll period or other period.[;] This
administrative regulation prescribes the reporting and payment
requirements for employers withholding Kentucky income tax.

Section 1. Definitions. "Lookback[Leek-baeck] period" means
the twelve (12) month period ending on December 31 of the year
immediately preceding the current calendar year. For example, the
lookback[leek-back} period for calendar year 2018[1994] is the
period beginning on January 1, 2017[1993] and ending on
December 31, 2017[1993].

Section 2. Reporting and Payment Requirements. Unless
otherwise required or allowed by Section 3 of this administrative
regulation:

(1)(a) Any employer who withheld income tax of less than $400
during the lookback period shall report and pay the tax annually
using Revenue Form K-3, "Employer's Annual Reconciliation
Return.”

(b) Revenue Form K-3 and the income tax withheld shall be
filed and paid on or before the last day of the month following the
close of the calendar year in which the tax was withheld (January
31).

(2)(a) Any employer who withheld income tax of $400 or more,
but less than $2,000 during the lookback period shall report and
pay the tax quarterly using Revenue Form K-1, "Employer's Return
of Income Tax Withheld."

(b) Revenue Form K-1 and the income tax withheld each
quarter shall be filed and paid on or before the last day of the
month following the close of each of the first three (3) quarters of
the calendar year (April 30, July 31, and October 31).

() Revenue Form K-3, "Employer's Annual Reconciliation
Return,” and the income tax withheld for the fourth quarter shall be
filed and paid on or before the last day of the month following the
close of the calendar year in which the tax was withheld (January
31).
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(3)(@) Any employer who withheld income tax of $2,000 or
more, but less than $50,000 during the lookback period shall report
and pay the tax monthly using Revenue Form K-1, "Employer's
Return of Income Tax Withheld."

(b) Revenue Form K-1 and the income tax withheld each
month shall be filed and paid on or before the 15th day of the
following month for each of the first eleven (11) months of the
calendar year.

(c) Revenue Form K-3, "Employer's Annual Reconciliation
Return," and the income tax withheld for the last month shall be
filed and paid on or before the last day of the month following the
close of the calendar year in which the tax was withheld (January
31).

(4)(a)1. Except as provided in paragraph (b) of this subsection,
any employer who withheld income tax of $50,000 or more during
the lookback period shall report and pay the tax twice monthly
using Revenue Form K-1, "Employer's Return of Income Tax
Withheld."

2. Revenue Form K-1 and the income tax withheld during the
first through the 15th day of each month of the calendar year shall
be reported and paid on or before the 25th day of that month.

3. Revenue Form K-1 and the income tax withheld during the
16th through the last day of each month of the calendar year shall
be reported and paid on or before the tenth day of the following
month.

4. However, Revenue Form K-1 and the income tax withheld
during the first calendar month shall be filed and paid on or before
the tenth of the following month (February 10), and the income tax
withheld for the period beginning December 16 and ending on
December 31 shall be paid with Revenue Form K-3, "Employer's
Annual Reconciliation Return," which shall be filed on or before the
last day of the month following the close of the calendar year in
which the tax was withheld (January 31).

(b) Any employer who withheld income tax during the lookback
period of $50,000 or more and whose average monthly income tax
withheld during the lookback period is more than $25,000 shall pay

the tax withheld by electronic funds transfer[and-shall-report-the-tax

ion].

(5) The department[eabinet] shall provide written notification of
the reporting and payment requirements to any employer who does
not have a lookback period.

Section 3. Electronic Fund Transfers. (1) If, on any day during
a reporting period, an employer accumulates $100,000 or more of
total income tax withheld before a current electronic transaction is
otherwise due, the employer shall pay the tax withheld by
electronic funds transfer. The employer shall electronically transfer
the tax withheld as provided by 103 KAR 1:060 by the close of the
first banking day after the first day the employer accumulates

$100,000 or more of income tax withheld[and-shall-repeort-the-tax

(2)(a) Any employer not required to pay the tax by electronic
funds transfer may make a written request to the
department[eabinet] and, if approved by the department,[eabinet]
shall be subject to the same requirements as those employers
required to electronically transfer the tax.

(b) Any employer who may[permitted—te] pay by electronic
funds transfer shall continue to pay the tax withheld by electronic
funds transfer until the_ department[eabinet] authorizes the

employer in writing to change his reporting and payment
method.[! i i i
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Section 4. Authority to Change Reporting and Payment
Requirements. Pursuant to the provisions of Section 2 of this
administrative regulation:

(1) The_department[eabinet] may change annually the reporting
or payment requirements of any employer upon written notice to
the employer.

(2) Upon written request by any employer and approval by the
department,[eabinet;] the department[eabinet] may change the
reporting or payment frequency prescribed by this administrative
regulation.

Section 5. Penalties and Interest. Any employer who fails to
comply with the provisions of this administrative regulation shall be
subject to penalties as provided in KRS 131.180 and interest as
provided in KRS 131.183. [Section—6—The—provisions—of—this

DANIEL BORK, Commissioner

APPROVED BY AGENCY: September 14, 2018

FILED WITH LRC: September 14, 2018 at noon

CONTACT PERSON: Lisa Swiger, Tax Policy Research
Consultant I, Department of Revenue, 501 High Street, Station 1,
Frankfort, Kentucky 40601, phone (502) 564-9526, fax (502) 564-
3875, email Lisa.Swiger@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, November 13, 2018)

301 KAR 3:100. Special commission permits.

RELATES TO: KRS 150.170, 150.175, 26 U.S.C. 501(c)(3)

STATUTORY AUTHORITY: KRS 150.025, 150.177,
150.195(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025
authorizes the department to promulgate administrative regulations
to establish hunting seasons, bag limits, and the methods of taking
wildlife. KRS 150.177 authorizes the department to issue a special

permit to an incorporated nonprofit wildlife conservation
organization. KRS  150.195(1) requires[autherizes] the

department to promulgate administrative regulations pertaining to
the issuance of licenses and permits. This administrative regulation
establishes the requirements for the issuance and use of Special
Commission Permits.

Section 1. Definitions. (1)[*Proceeds—means—the—amount—of

{2)] "Incorporated nonprofit wildlife conservation organization"
means an entity that:

(@) Has a primary purpose, as expressed in its articles of
incorporation or bylaws, to conserve and enhance fish and wildlife
resources to provide opportunities for hunting, fishing, trapping,
wildlife education, habitat enhancement, or related activities;

(b)1. Holds status as a nonprofit organization pursuant to 26
U.S.C. Section 501(c)(3); and

2. Is incorporated under the laws of this state or any other
state; or

(c) Holds a charter status under an incorporated parent
organization.

(2) "Proceeds" means the amount of money received by an
incorporated nonprofit wildlife conservation organization from the
sale or transfer of a special commission permit minus expenses
directly attributable to the sale of the permit.

(3) "Special commission permit" means a species-specific
permit issued by the Kentucky Fish and Wildlife Commission to an
incorporated nonprofit wildlife conservation organization that allows
the permit recipient, depending on the species listed on the permit,
to harvest:

(a) One (1) additional antlered or antlerless deer per license
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year;
(b) One (1) additional turkey of either sex per license year;
(c) One (1) elk of either sex per license year; or
(d) Up to a daily bag limit of waterfowl per day.

Section 2. Issuance and Sale[;-Sale—and-Fransfer] of Special
Commission Permit. (1) There shall be no more than ten (10)
special commission permits issued per species per year.

(2) An incorporated nonprofit wildlife conservation
organization may apply for one (1) special commission permit per
species. The incorporated nonprofit wildlife conservation
organization shall accurately complete a Special Commission
Permits Application Form.

(3) A national organization and its affiliated regional, state,
and local chapters shall all be eligible to apply for a special
commission permit in the same year if each organization meets
the definition in Section 1(2) of this administrative regulation.

(4) A national organization and its affiliated regional, state,
and local chapters shall not be eligible to be awarded more than
one (1) special commission permit per species unless each
applicant has a separate and distinct nonprofit organization
status under 26 U.S.C. 501(c)(3) and a separate and distinct tax
identification number.

(5) In addition to the completed application, the organization
shall also submit:

(a)1. One (1) copy of the organization’s articles of incorporation
or bylaws that state the purpose of the organization; or

2. A separate charter status from a parent organization and the
parent organization’s articles of incorporation or bylaws that state
the purpose of the parent organization;

(b) Written proof of the organization’s tax-exempt status
including the applicant’s tax identification number; and

(c) A letter from the organization’s parent organization, if
applicable, that states that the chapter organization is in good-
standing and is recognized by the parent organization.

(6) The completed application and accompanying documents
listed in subsection (5) of this section shall be delivered to the
department by May 1 of each year.

(7) The items listed in paragraphs (a) through (e) of this
subsection shall be grounds for disqualification from the award
process:

(a) An incomplete application;

(b) Incomplete or missing accompanying documents, pursuant
to subsection (5) of this section;

(c) Failure to submit the required application and
accompanying documents to the department by the May 1
deadline;

(d) The wildlife conservation organization applicant did not use
or transfer a special commission permit awarded in a previous
year; or

(e) Failure to qualify as an incorporated nonprofit wildlife
conservation organization.

(8) Prior to selecting special commission permit recipients, the
Fish and Wildlife Commission shall review and consider all
applications and documents submitted by each wildlife
conservation organization that has not been disqualified pursuant
to subsection (5) of this section.

(9) The department shall provide the Fish and Wildlife
Commission with information concerning each applicant’s relative
standing with regard to:

(a) Content and quality of submitted application materials;

(b) Past compliance;

(c) Ability to generate funds; and

(d) The proposed conservation project's potential for
enhancing fish and wildlife, habitats, fish and wildlife education, or
fish and wildlife-related recreation in Kentucky.

(10) The Fish and Wildlife Commission shall select permit
recipients based on the information listed in subsection (9) of this
section.

(11) An__incorporated nonprofit wildlife conservation
organization that is awarded a special commission permit[recipient]
shall:

(a) Use all proceeds from the sale[ertransfer] of the permit for
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conservation projects in Kentucky as approved by the Fish and
Wildlife Commission;

(b) Underwrite all promotional and administrative costs for the
selling[and-transferring] of the permit;

(c) Sellland-transfer] each permit as stated in the application;

(d) Submit, by June first (1) of the year the permit is valid,
to[Previde] the department[with] the[fellowing] information listed in
subparagraphs 1. through 4. of this paragraph on the[eaeh]
hunterindividual] who receives the[a—transferred] permit from the
nonprofit wildlife conservation organization.[:]

1. Name;

2. Address;[and]

3. Date of birth; and

4. A copy of the hunter’s valid Kentucky Hunting license; and

(e) Submit, by May 1 of the following year, a report that
includes:

1. A financial statement containing:

a. Total funds raised;

b. Overhead costs or expenses related to the sale of the
permit; and

c. Net profit;

2. A summary of:

a. The conservation project; and

b. Expenditures related to the conservation project; and

3. A synopsis of the impact the conservation project had on
enhancing fish and wildlife, habitats, fish and wildlife education, or
fish and wildlife-related recreation.

(12) Once a special commission permit has been issued to a
hunter, it shall not be transferred to another hunter.

Section 3. Special Permit Use. (1) A special permit shall only
be valid for the:

(a) Individual named on the permit;

(b) Species of wildlife listed on the permit; and

(c) The first season for that species in the calendar year
following the quarterly commission meeting that the special permit
was awarded, except for the special commission permit for deer
and for waterfowl, which shall be valid for the first season following
the quarterly commission meeting that the special permit was
awarded.

(2) A special commission permit holder shall comply with all
other department statutes and Title 301 KAR.

(3) A holder of a special commission permit to hunt deer may
hunt on any Wildlife Management Area during an open deer
season or nonmobility impaired quota hunt pursuant to 301 KAR
2:178, except:

(a) Hunting shall not be allowed on closed waterfowl refuges,
pursuant to 301 KAR 2:222;

(b) A permit holder shall contact the wildlife area manager at
least forty-eight (48) hours before hunting; and

(c) A permit holder shall notify the area manager upon leaving
a Wildlife Management Area.

(4) A holder of a special commission permit to hunt wild turkey
shall not hunt on a Wildlife Management Area that is closed to
turkey hunting.

(5) A holder of a special commission permit to hunt waterfowl
may hunt on Ballard, Boatwright, or Sloughs Wildlife
Management Areas from one (1) of the areas’ permanent
waterfowl blinds by:

(a) Contacting the department no later than September 30;
and

(b) Reserving a blind for one (1) of the available hunt periods
established by the department, pursuant to 301 KAR 2:222.

(6) A holder of any special commission permit may hunt on
private land with the permission of the landowner.

(7) Unless specific equipment is prohibited on a Wildlife
Management Area, a special permit holder shall only harvest game
with hunting equipment that is allowed for the season during which
the permit holder is hunting.

Section 4. Incorporation
Commission Permits  Application
incorporated by reference.

by Reference. (1) "Special
Form", 2015 edition, is
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(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of Fish and
Wildlife Resources, #1 Sportsman’s Lane, Frankfort, Kentucky,
Monday through Friday, 8 a.m. to 4:30 p.m.

MISTY JUDY, Acting Deputy Commissioner

For FRANK JEMLEY llII, Acting Commissioner
REGINA STIVERS

For DON PARKINSON, Secretary

APPROVED BY AGENCY: September 12, 2018

FILED WITH LRC: September 12, 2018 at 3 p.m.

CONTACT PERSON: Mark Cramer, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

GENERAL GOVERNMENT CABINET
Department of Agriculture
Office of Agricultural Marketing
(As Amended at ARRS, November 13, 2018)

302 KAR 50:080. Materials incorporated by reference.

RELATES TO: KRS 260.850-260.869, 7 U.S.C. 5940

STATUTORY AUTHORITY: 260.850-260.869

NECESSITY, FUNCTION, AND CONFORMITY: KRS
260.862(1)(a) authorizes the department to promulgate
administrative regulations for any industrial hemp research pilot
program in the Commonwealth of Kentucky. This administrative
regulation establishes material incorporated by reference for 302
KAR Chapter 50, except 302 KAR 50:050.

Section 1. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Grower License Application Packet", 2019[2018];

(b) "Field Planting Report", 2018;

(c) "Greenhouse/Indoor Planting Report", 2018;

(d) "Harvest/Destruction Report", 2018;

(e) "Grower Production Report Form", 2017;

(f) "Process/Handler Production Report and Annual License
Renewal", 2017;

(g) "Site Modification Request Form", 2018;

(h) "Domestic Seed/Propagule Request Requirements", 2018;

(i) "International Seed Request Requirements"”, 2018;

() "Processor/Handler License Application Packet",
2019[2018]; and

(k) "University/College Affiliation Application Packet ",
2019[2648].

(2) These materials may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Agriculture, Office of Agricultural Marketing, 105 Corporate Drive,
Frankfort, Kentucky 40601, Monday through Friday, 8:00 a.m. to
4:30 p.m. These materials may also be obtained at
www.kyagr.com.

RYAN F. QUARLES, Commissioner

APPROVED BY AGENCY: September 13, 2018

FILED WITH LRC: September 14, 2018 at 9 a.m.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort,
Kentucky 40601, phone (502) 782-0284, fax (502) 564-2133, email
clint.quarles@ky.gov.
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ENERGY AND ENVIRONMENT CABINET
Department for Environmental Protection
Division of Water
(As Amended at 1IJC on Energy and Natural Resources,
November 1, 2018)

COMILER’S NOTE: The only change made at the IJC meeting
was in Section 3(2)(f): verification[eertification]

401 KAR 5:006. Wastewater planning requirements for
regional planning agencies.

RELATES TO: KRS Chapters 67, 67A, 74, 76, 96, 108, 220,
224.10-100, 224.70-100, 224.70-110, 424, 33 U.S.C. 1251-1387

STATUTORY AUTHORITY: KRS 224.10-100, 224.70-100,
224.70-110, 40 C.F.R. 130, 33 U.S.C. 1288, 1313

NECESSITY, FUNCTION, AND CONFORMITY: KRS 224.10-
100 and 224.70-100 require[reguires] the Energy and Environment
Cabinet to develop a comprehensive plan for the management of
water resources and to provide for the prevention, abatement, and
control of all water pollution. 33 U.S.C. 1313(e) requires each state
to establish and maintain a continuing planning process to provide
for the control of water pollution. 33 U.S.C. 1288 requires the
governor of the state or local officials to designate a boundary for
areas within the state and a single representative organization
within each area to develop a wastewater treatment management
plan applicable to all wastewater generated within an area. 40
C.F.R. 130.6 requires the state and areawide agencies to update
the plans as needed to reflect changing water quality conditions,
results of implementation actions, and new requirements, or to
remove conditions in prior conditional or partial plan approvals.
This administrative regulation establishes Kentucky's regional
facility planning process for publicly-owned wastewater treatment
works that are, or result in, point sources of water pollution in
designated planning areas.

Section 1. Applicability. (1) A governmental entity, such as a
city, county, or other public body created by KRS Chapter 67, 67A,
74, 76, 96, 108, or 220, may apply for designation as a regional
planning agency. An applicant for designation as a regional
planning agency shall submit a regional facility plan to the cabinet.

(2) The cabinet shall designate a regional planning agency in
accordance with 33 U.S.C. 1288(a)(2) and (3).

(3) The cabinet shall de-designate a regional planning agency
if the regional planning agency:

(a)[Fheregionalplanning-ageney] Requests de-designation;

(b)[Fhe—regional-planning—agency] Fails to meet its planning
obligations as specified in a grant agreement, contract, or
memorandum of understanding; or

(c)[Fhe-regional-planning-ageney] No longer has the resources
or the commitment to continue water quality planning activities
within the designated boundary.

(4) If a regional planning agency is de-designated, the cabinet
shall assume responsibility for continued water quality planning
and oversight of implementation of planning activities within the
regional planning area.

(5) The cabinet shall not designate an entity as a regional
planning agency if that entity does not have authority to meet the
requirements established in 33 U.S.C. 1288(c)(2)(A) through (I).

Section 2. Requirement to Submit a Regional Facility Plan. (1)
An applicant for designation as a new regional planning agency
shall submit a regional facility plan to the cabinet.

(2) An existing regional planning agency shall submit a
regional facility plan if:

(@) A new wastewater treatment facility is proposed for
construction within the planning area;

(b) An existing regional planning agency proposes to expand
the average daily design capacity of an existing wastewater
treatment facility by more than thirty (30) percent; or

(c) The equivalent population served by an existing wastewater
collection system or a system with a Kentucky Inter-System
Operating Permit is proposed for expansion by more than thirty
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(30) percent of the population served in the previously approved
regional facility plan.

(3) A regional planning agency shall request a pre-planning
meeting with the cabinet before submitting a regional facility plan.

(4) One (1)[Fwe—(2)] paper copy[eopies] and one (1) electronic
copy of the regional facility plan shall be submitted to the cabinet
and[—One{1)-copy] shall be certified in a manner that meets the
requirements established in 201 KAR 18:104.

Section 3. Contents of a Regional Facility Plan. (1) A regional
facility plan shall include adequate information to allow for an
environmental assessment of the projects proposed in the regional
facility plan that are ready to begin construction within[the—first]
twenty-four (24) months of the cabinet's approval of the
plan[planning—peried] and to assure that a cost-effective and
environmentally sound means of achieving the established water
guality goals can be implemented.

(2) A regional facility plan[shal-be-consistent-with-the-Regional
Facility Plan-Guidanece-and] shall include:

(@) An_executive[A—regionalfacility—plan] summary of the
findings presented in subsequent sections;

(b) A statement of the purpose of and need for the regional
facility plan, including documentation of existing water quality or
public health problems related to wastewater in the planning area;

(c) A description of the:

1. Physical characteristics of the planning area;

2.[(e)-A-deseription-of-the] Socioeconomic characteristics of the
planning area;

3.[(e)}-A-deseription-of- the] Existing environment in the planning
area;

4.[(H-A-deseription—of-the] Existing wastewater collection and
treatment facilities in the planning area; and

5. Discharge permit conditions and compliance with those
conditions;

(d)[€e)] A forecast of flows and waste loads for the planning
area;

(€)th)] A detailed evaluation of each alternative,
including[which-shal-include]:[alternativesalong-with]

1. A twenty (20) year present worth cost analysis for each
alternative, with sufficient detail to determine the most cost-
effective alternatives; [-]

2. All wastewater management alternatives considered,
including no action, and the basis for the engineering judgment for
selection of the alternatives chosen for detailed evaluation[;—shal
be-ineluded];[-]

3. Sufficient detail[shal-be—provided] to allow for a thorough
cost analysis[te-be-conducted];[:]

4. Nonmonetary effectiveness criteria shall include[be-limited

to] implementability, environmental impact,
constructability[engineering——evaluation], public support,

decentralization, and regionalization;[-]
5. Intended sources of funding and estimated user fees; and|[:]
6. How[Fhe] alternatives[shall] reflect a comprehensive
regional plan for the planning area and[shal] minimize the number

of point source discharges;[:][{rtended-sources-ef-funding-shall-be
listed along with-estimated user fees;]

(O[] Cross-cutter correspondence and mitigation, which shall
include verification[eertification] from the regional planning
agency of its commitment to all required mitigative action;

(Q)[)] An evaluation of the recommended regional facility plan;
and

(h)[¢k)] Documentation of public participation.

1. A certified copy of the advertisement for the public hearing
required by Section 5 of this administrative regulation, an
attendance log or sign-in sheet, a copy of the minutes of the public
hearing, and written comments and responses shall be submitted
as part of the regional facility plan.

2. If more than one (1) public hearing is held or if there are
public meetings or public notices about the project, a copy of all
documentation of these events shall be submitted as part of the
regional facility plan.[3-At-the-required-public-hearing,-the-scope-of
the—project,—cost—of —the—project—alternatives—considered,—and
estimated-user-charges-and-hook-up-fees-shall-be-discussed:|
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(3) The items required in subsection 2(c) through (f[2}H
through-(h)] of this section shall be prepared by, or under the direct

supervision of, a professional engineer licensed in Kentucky.

Section 4. Requirement to Submit an Asset Inventory Report.

(1)(a) An asset inventory report shall be submitted to the cabinet
if:

1.[ta)] It has been ten (10) years since the cabinet approved
the last[regionat-planning-agency-subritted-a] regional facility plan
or asset inventory report; and

2.[(6)] Section 2(2) of this administrative regulation does not
require the regional planning agency to submit a regional facility plan.

(0)1.[¢e}] A major facility shall submit the regional facility plan
using the Water Resources Inventory System (WRIS).

2. A minor facility may submit the regional facility plan using
WRIS or the Asset Inventory Report form.

(2) The regional planning agency shall submit[the—following
h I

(a) Wastewater facility data;

(b) Revenue and expenses;

(c) Asset inventory;

(d) Project prioritization;

(e) Funding plan;

(f) Copies of supporting documentation; and

(g) Certification statement from a designated official.

(3) The cabinet shall issue to the regional planning agency an
assessment report that provides recommendations related to facility
planning, operation, and management that ensure continuing

compliance and protection of surface water and groundwater.

(4) The cabinet shall provide public notice of its assessment of
the Asset Inventory Report on its Web site for thirty (30) days.

(5) The public shall have an opportunity to comment on the
cabinet's assessment of the asset inventory report and the period
for comment shall remain open for thirty (30) days from the date of
the first publlcatlon

of the report [@XaHLmhas%eenten{—lOHears

Section 5. Public Notice, Public Comment, and Public Hearing
Requirements. (1) Prior to final agency action on the regional
facility plan, the regional planning agency shall publish notice of its
draft plan and shall hold a public hearing on the draft plan. Public
notice of the draft plan and the public hearing shall be provided
pursuant to KRS Chapter 424.

(2) A public notice issued pursuant to this administrative
regulation shall contain[the-following-infermation]:

(a) The name and address of the regional planning agency that
is proposing the plan;

(b) A brief description of the contents of the draft plan and the
area to be served;

(c) The name, address, and telephone number of persons from
whom interested persons may obtain further information and a
copy of the draft regional facility plan;

(d) A brief description of the public's right to comment on the
draft regional facility plan and the procedures for commenting;

(e) The date of previous public notices relating to the draft
regional facility plan;

(f) The date, time, and place of the public hearing on the draft
plan; and

g) A brief description of the nature and purpose of the hearing.

(3) The planning agency shall provide a copy of the public
notice and the draft plan to the cabinet for publication on its Web
site at least thirty (30) days prior to the public hearing.

(4) At the required public hearing, the scope of the project, cost
of the project, alternatives considered, and estimated user charges
and hook-up fees shall be discussed.

(5)[(4)] The public shall have an opportunity to comment on the
draft plan and the period for comment shall remain open for thirty
(30) days from the date of the first publication of the notice of the
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public hearing or until the termination of the hearing, whichever is
later. The regional planning agency may extend the public
comment period, on request, if it believes additional public input is
necessary.

(6)[(5)] A person may submit written or oral comments and
data to the regional planning agency concerning the draft regional
facility plan. In the interest of time and efficiency, limits may be set
up on the time allowed for oral statements and the submission of
statements in writing may be required.

(N)[¢6)] All persons who believe any condition of the draft plan
is inappropriate, inaccurate, incomplete, or otherwise not in the
best interest of the public and the environment, shall raise all
reasonably ascertainable issues and submit all reasonably
available arguments and factual background supporting their
position, including all supporting materials, by the close of the
public comment period.

Section 6. Regional Facility Plan Review. (1) The cabinet shall
prepare an environmental assessment report summarizing the
regional facility plan.

(a) The cabinet shall submit the environmental assessment
report to the State Clearinghouse for review and comments to
identify potentially adverse |mpacts resultlng from the proposed
projects]

(b) The cabinet shall provide public notice of the environmental
assessment report on its Web site for thirty (30) days.

(c) The public shall have an opportunity to comment on the
environmental assessment report, and the period of comment shall
remain open for thirty (30) days from the date of the first
publication of the report.

(d) The cabinet may identify measures in the environmental
assessment report to avoid, minimize, or reduce potentially
adverse environmental impacts.

(2) The cabinet shall issue a determination to approve or deny
a regional facility plan within 120 calendar days of receipt of a
complete regional facility plan.

(3) If the regional facility plan is submitted consistent with the
requirements of this administrative regulation and addresses water
quality or public health problems related to wastewater, the cabinet
shall approve the regional facility plan.

(4) KPDES and facility construction permit decisions shall be
made in accordance with approved regional facility plans, as
established in 40 C.F.R. 130.12(a) and (b).

Section 7. Incorporation by Reference. (1) The[fellewing

{b)] "Asset Inventory Report Form", DEP No. DOWO0501
February 2011 is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at Division of Water, 300 Sower
Boulevard, Frankfort, Kentucky 40601, Monday through Friday, 8
a.m. to 4:30 p.m. This material may also be obtained through the

Division of Water's Web site at http://water.ky.gov.

CHARLES G. SNAVELY, Secretary

APPROVED BY AGENCY: May 14, 2018

FILED WITH LRC: May 15, 2018 at 9 a.m.

CONTACT PERSON: Carole J. Catalfo, Internal Policy
Analyst, RPPS, Division of Water, 3rd Floor, 300 Sower Boulevard,
Frankfort, Kentucky 40601, phone (502) 564-3410, fax (502) 564-
9003, email water @ky.goyv.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(As Amended at ARRS, November 13, 2018)

501 KAR 6:020. Corrections policies and procedures.

RELATES TO: KRS Chapters 196, 197, 439
STATUTORY AUTHORITY: KRS 196.035, 197.020, 439.470,
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439.590, 439.640, 532.260

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035,
197.020, 439.470, 439.590, and 439.640 authorize the Justice and
Public Safety Cabinet and Department of Corrections to
promulgate administrative regulations necessary and suitable for
the proper administration of the department or any of its divisions.
These policies and procedures are incorporated by reference in
order to comply with the accreditation standards of the American
Correctional Association. This administrative regulation establishes
the policies and procedures for the Department of Corrections.

Section 1. Incorporation by Reference. (1) "Department of
Corrections Policies and Procedures”, November 13[October
12|[3edy—19][Apri—22], 2018, are incorporated by reference.
Department of Corrections Policies and Procedures include:

12 News Media (Amended 6/10/14)

14 The Monitoring and Operation of Private Prisons
(Amended 5/15/08)
21 Inmate Canteen (Amended 2/26/16)

2.12 Abandoned Inmate Funds (Amended 4/12/18)
3.1 Code of Ethics (Amended 12/10/13)
[35 Sexual-Harassment-and-Anti-Harassment (Amended

12/16/13)]
3.9 Student Intern Placement Procedure (Amended 11/7/16)
3.10 Appearance and Dress for Nonuniformed Staff (Amended

1/12/18)

3.11 Drug Free Workplace Employee Drug Testing (Amended
12/10/13)

3.14 Employee Time and Attendance Requirements (Amended
6/14/16)

3.17 Uniformed Employee Dress Code (Amended 1/12/18)
3.22 Staff Sexual Offenses (Amended 12/10/13)

3.23 Internal Affairs Investigation (Amended
11/13/18[16/12/18]|[Added-8/25/09])

5.1 Research, Surveys and Data Requests (Amended
3/14/18)

5.3 Program Evaluation and Measurement (Amended 6/9/15)

6.1 Open Records Law (Amended 5/14/07)

6.2 Inmate Record (Added 11/7/16)

8.2 Fire Safety (Amended 3/14/14)

8.7 Notification of Extraordinary Occurrence (Amended
3/14/14)

9.4 Transportation of Inmates to Funerals or Bedside Visits

(Amended 6/9/15)

9.6 Contraband (Amended 2/26/16)

9.8 Search Policy (Amended 3/14/18)

9.13 Transport to Court - Civil Action (Amended 07/09/07)

9.18 Informants (Amended 9/13/10)

9.19 Found Lost or Abandoned Property (Amended 10/14/05)

10.2 Special Management Inmates (Amended 4/11/17)

10.3 Safekeepers and Contract Prisoners (Amended 1/12/18)

11.2 Dietary Procedures and Compliance (Amended 1/12/17)

11.4 Alternative Dietary Patterns (Amended 1/12/17)

13.1 Pharmacy Policy and Formulary (Amended 1/15/15)

13.2 Health Maintenance Services (Amended 2/26/16)

13.3 Medical Alert System (Amended 3/14/14)

135 Advance Healthcare Directives (Amended 6/14/16)

13.6 Sex Offender Treatment Program (Amended 11/7/16)

13.7 Involuntary Psychotropic Medication (Amended 10/14/05)

13.8 Substance Abuse Program (Amended 10/12/12)

13.9 Dental Services (Amended 10/14/05)

13.10 Serious Infectious Disease (Amended 3/14/14)

13.11 Do Not Resuscitate Order (Amended 8/9/05)

13.12 Suicide Prevention and Intervention Program (Added
8/25/09)

13.13 Behavioral Health Services (Amended 11/7/16)

13.15 Inmate Observer Program (Added 8/12/16)

141 Investigation of Missing Inmate Property (Amended
10/14/05)

14.2 Personal Hygiene Items (Amended 8/20/13)

14.3 Marriage of Inmates (Amended 1/12/17)

14.4 Legal Services Program (Amended 3/14/14)

14.5 Claims Commission (Amended 4/12/18)

14.6 Inmate Grievance Procedure (Amended 3/14/18)

14.7 Sexual Abuse Prevention and Intervention Programs
(Amended 4/12/18)

14.8 Lesbian, Gay, Bisexual, Transgender, and Intersex
Offenders (Amended 1/12/18)

15.1 Hair, Grooming and ID Card Standards (Amended

1/12/18)

15.2 Rule Violations and Penalties (Amended 8/12/16)

15.3 Meritorious Good Time (Amended
11/13/18[10/42/18][11/#16])

154 Program Credit (Amended 6/12/12)

15.5 Restoration of Forfeited Good Time (Amended 2/26/16)

15.6 Adjustment Procedures and Programs (Amended 3/14/18)

15.7 Inmate Accounts (Amended 1/12/18)

15.8 Possession or Use of Unauthorized Substance and
Substance Abuse Testing (Amended 4/12/18)

16.1 Inmate Visits (Amended 4/11/17)

16.2 Inmate Correspondence (Amended 11/7/16)

16.3 Inmate Access to Telephones (Amended 10/12/12)

16.4 Inmate Packages (Amended 8/12/16)

16.5 Video Visitation (Added 8/12/16)

17.1 Inmate Personal Property (Amended 3/14/18)

17.2 Assessment Center Operations (Amended 6/9/15)

17.3 Controlled Intake of Inmates (Amended 3/14/14)

17.4 Administrative =~ Remedies:  Sentence  Calculations
(Amended 8/12/16)

18.1 Classification of the Inmate (Amended 3/14/18)

18.2 Central Office Classification Committee (Amended

1/12/18)
18.3 Confinement of Youthful Offenders (Added 6/9/15)
18.5 Custody Level and Security (Amended

11/13/18[19/18][4112/18])

18.7 Transfers (Amended 5/13/16)

18.9 Out-of-state Transfers (Amended 2/26/16)

18.11  Placement for Mental Health Treatment in CPTU or PCU
(Amended 6/14/16)

18.12 Referral Procedure for Inmates Adjudicated Guilty But
Mentally Ill (Amended 2/15/06)

18.13 Population Categories (Amended 4/12/18)

18.15 Protective Custody (Amended 1/12/18)

18.16 Information to the Parole Board (Amended 1/12/18)

18.17 Interstate Agreement on Detainers (Amended 07/09/07)

18.18 International Transfer of Inmates (Amended 5/14/07)

19.1 Governmental Services Program (Amended 10/12/12)

19.2 Sentence Credit for Work (Amended 2/26/16)

19.3 Inmate  Wage/Time Credit Program
10/12/18[4/42/18])

19.4 Work Release for State Inmates in Jails (Added 4/12/18)

20.1 Educational Programs and Educational Good Time
(Amended 8/25/09)

21.1 Library Services (Added 3/14/14)

22.1 Privilege Trips (Amended 10/14/05)

22.2 Recreation and Inmate Activities (Added 3/14/14)

23.1 Religious Programs (Amended 3/14/18)

25.2 Public Official Notification of Release of an Inmate
(Amended 10/14/05)

25.3 Prerelease Program (Effective 11/15/06)

25.4 Inmate Furloughs (Added 4/12/18)

25.6 Community Service Center Program and Jail Placement
(Amended 11/13/18[10/12/18][3/14/18])

25.10 Administrative Release of Inmates (Amended 8/12/16)

25.11 Victim Services Notification (Amended 8/25/09)

25.12 Home Incarceration Program (Added 8/12/16)

25.13 Women's Medical Release: Pregnancy (Added
11/13/18[10/12/18][#19/48])

25.14 Reentry Center Program (Added 11/13/18[10/12/18])

26.1 Citizen Involvement and Volunteer Service Program
(Amended 1/12/18)

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Justice and Public Safety
Cabinet, Office of Legal Services, 125 Holmes Street, 2nd Floor,
Frankfort, Kentucky 40601, phone (502) 564-3279, fax (502) 564-
6686, Monday through Friday, 8 a.m. to 4:30 p.m. This material

(Amended
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may be obtained from the Department of Corrections website in the
policies and procedures area at
https://corrections.ky.gov/Pages/default.aspx.

JAMES ERWIN, Acting Commissioner

APPROVED BY AGENCY: September 28, 2018

FILED WITH LRC: October 12, 2018 at 4 p.m.

CONTACT PERSON: Amy V. Barker, Assistant General
Counsel, Justice & Public Safety Cabinet, 125 Holmes Street,
Frankfort, Kentucky 40601, phone (502) 564-3279, fax (502) 564-
6686, email Justice.RegsContact@ky.gov.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Department of Education
(As Amended at ARRS, November 13, 2018)

701 KAR 5:140. Districts of innovation.

RELATES TO: KRS 156.108, 156.160(1)[{g}], 160.107

STATUTORY AUTHORITY: KRS 156.108, 156.160

NECESSITY, FUNCTION, AND CONFORMITY: KRS
156.160(1)[(g)] requires[gives] the Kentucky Board of
Education[the—autherity] to promulgate administrative regulations
and KRS 156.108 requires the Kentucky Board of Education to
promulgate administrative regulations to prescribe the conditions
and procedures to be used by a local board of education to be
approved as a district of innovation by the Kentucky Board of
Education. This administrative regulation establishes the
requirements and approval process for districts of innovation.

Section 1. Definitions. (1) "Competency based learning" means
a framework for the awarding of credit to students upon mastery of

Kentucky[Kentueky’s—Gere] Academic Standards established[set

rigorous career and technical pathways, apprenticeships, early
college high schools, early graduation options, or digital learning
opportunities;

(c) Redefining[Rethinking] the times and places that learning
occurs, including lengthening or flexing the school day or school
year, moving learning beyond the traditional school building, or
incorporating expanded learning opportunities;

(d) Implementing alternative forms of school governance that
include the engagement of teachers, parents, and community
members and that does not meet the requirements of KRS
160.345;

(e) Designing learning environments that include the student in
the design of learning pathways; or

(f) Creating additional job classifications for certified or
classified staff beyond the traditional roles of teacher and
instructional assistants and compensating staff on schedules other
than single salary schedules.

Section 3. Application Process. (1) A district may submit an
original or renewal District of Innovation Application to the
Kentucky Department of Education[department] at any time within
the calendar year. Each implementation of an approved application
shall begin at the start of a school term, and a district shall submit
an application at least ninety (90) days prior to the beginning of a
school term to have the application considered for implementation
at the beginning of the upcoming school term[180-days—from-the

date-of submissien-of-the-application].
(2) A[Pursuantto-KRS-160-107(3);-a] district shall identify and
include in its appllcatlon [these—seheels—that—have—vel&n&anly

(a) Any schools that have voluntarily chosen to be schools of
innovation pursuant to KRS 160.107(3)(a);

forth] in 704 KAR Chapter 3 and 8[ir—#84-KAR-3:303] or upon
mastery of any additional competencies which shall also include
explicit, measurable, transferable learning objectives that empower
students and that include application and creation of knowledge
along with the development of important skills and dispositions.

(2) "District of Innovation" is defined in KRS 156.108(1)(a) and
does not include a district with an innovation plan that does not
require the Kentucky Board of Education to approve an exemption
from any administrative requlation or statute.

(3) "Eligible employees" is defined in KRS 160.107(3)(b).

(4) "Expanded learning opportunities" means initiatives that
provide students additional opportunities for enrichment, personal
growth, and engagement outside the traditional school day,
and that may include extended day or year initiatives, before- and
after-school programs, Saturday, weekend, and summer programs,
distance learning, and early childhood education initiatives.

(5) "Innovation" is defined in KRS 156.108(1)(b).

(6) "Innovative strategies" means strategies that provide non-
traditional approaches to all areas of curriculum, instruction,
assessment, governance, and school operation.

(7) "School of Innovation" is defined in KRS 156.108(1)(c).

Section 2. Conditions and Areas of Emphasis for Innovation.
(1) Any public school district may submit an application for
approval as a District of Innovation in accordance with the
application process established in Section 3 of this administrative
regulation. A district may submit a District of Innovation Application
for a minimum of one (1) school within the district; however, an
individual school shall not submit an application except as part of a
district application.

(2) A district may incorporate in its application any innovative
strategies and models that have been shown to be effective in
other districts or states or new innovative strategies or models
created by the district or school. Innovative strategies may include:

(a) Moving to a competency based learning system, including
development of alternate methods for delivering curriculum or for
measuring mastery of standards and skills;

(b) Creating multiple pathways to graduation,

including
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(b) Any schools identified for Comprehensive Support and
Improvement pursuant to KRS 160.346 that a local board of
education has chosen, pursuant to KRS 160.107(3)(c), to make
schools of innovation; and

(c) Any district-operated schools that a district plans to create
through the application.

(3) The department shall provide technical assistance to
districts prior to application submission.

(4) In_addition to the application requirements established in

KRS 160.107(1), the application shall include the following
components:

(@) An individual school level plan for each existing school
included in the district's innovation plan and for any district-
operated school the district plans to create throughl[under] the
application;

(b)[A—description-of-how—the-districts—innovation will-provide

{d)] Where the application proposes alternative education

programs and services and in order to comply with t