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Administrative Regulation Review Subcommittee
TENTATIVE Meeting Agenda
Tuesday, September 8, 2020 at 1 p.m.
Annex Room 171

1. CALL TO ORDER AND ROLL CALL
2. REGULATIONS FOR COMMITTEE REVIEW

FINANCE AND ADMINISTRATION CABINET

Executive Branch Ethics Commission

009 KAR 001:010. Statement of financial disclosure.

009 KAR 001:040 & E. Executive agency lobbyist, employer of executive agency lobbyist, and real party in interest registration and
expenditure statements; financial transactions and termination forms; and enforcement. (“E” expires 03-07-2021)

AGRICULTURAL EXPERIMENT STATION

Seed

012 KAR 001:116.
012 KAR 001:120.
012 KAR 001:125.
012 KAR 001:130.
012 KAR 001:140.
012 KAR 001:155.
012 KAR 001:160.
012 KAR 001:170.
012 KAR 001:175.

Fertilizer

012 KAR 004:075.
012 KAR 004:080.
012 KAR 004:091.
012 KAR 004:100.
012 KAR 004:110.
012 KAR 004:130.
012 KAR 004:140.
012 KAR 004:170.

Sampling, analyzing, testing, and tolerances.

Noxious weed seed.

Identification of seed not for sale.

Labeling of seed mixtures.

Permits, reports, and fees for persons using own tags.
Schedule of charges for samples submitted for testing.
Seed not required to be labeled by variety name.
Germination standards for flower seed.

Seed certification in Kentucky.

Licenses and fertilizer product registration.

Plant nutrient guarantees and labeling.

Repeal of 012 KAR 004:090, 004:120, and 004:160.
Slowly released nutrients; labeling.

Definitions for 012 KAR Chapter 004.
Investigational allowances.

Monetary penalties.

Maximum chlorine guarantees for tobacco fertilizers.

BOARDS AND COMMISSIONS
Board of Pharmacy
201 KAR 002:105. Requirements for wholesalers, medical gas wholesalers, wholesale distributors, and virtual wholesale distributors.
201 KAR 002:106. Licensed or permitted facility closures.
201 KAR 002:240. Special limited pharmacy permit- Charitable.
201 KAR 002:320. Requirements or manufacturers and virtual manufacturers.

Board of Nursing

201 KAR 020:225E. Reinstatement of license. (“E” expires 12-26-2020) (Deferred from July)

201 KAR 020:320. Standards for curriculum of prelicensure registered nurse and practical nurse programs. (Comments Received; SOC
due 08-14-2020)

201 KAR 020:470E. Dialysis technician credentialing requirements and training program standards. (“E” expires 12-26-2020) (Deferred
from July)

Board of Chiropractic Examiners

201 KAR 021:041. Licensing, standards, fees.

201 KAR 021:042. Standards, application and approval of continuing education.

201 KAR 021:095. Licensure, registration, and standards of persons performing peer review.

Board of Podiatry

201 KAR 025:011. Approved schools; licensure application; fees.

201 KAR 025:021. Annual renewal of licenses, fees.

201 KAR 025:031. Continuing education.

Board of Licensure of Marriage and Family Therapists

201 KAR 032:110 & E. Telehealth. (‘E” expires 12-25-2020) (Amended After Comments)

Board of Medical Imaging and Radiation Therapy

201 KAR 046:010. Definitions for 201 KAR Chapter 046. (Deferred from August)

201 KAR 046:035. Practice standards, scopes of practice, and ethical standards. (Deferred from August)

201 KAR 046:040. Medical imaging technologist, advanced imaging professional, radiographer, nuclear medicine technologist, and
radiation therapist licenses. (Deferred from August)

201 KAR 046:050. Provisional training license for medical imaging technologists, radiographers, nuclear medicine technologists, and
radiation therapists. (Deferred from August)
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201 KAR 046:060. Continuing education requirements. (Deferred from August)

201 KAR 046:070. Violations and enforcement. (Deferred from August)

201 KAR 046:081. Limited X-Ray machine operator. (Deferred from August)

201 KAR 046:100. Medical Imaging and Radiation Therapy Scholarship and Continuing Education Fund. (Deferred from August)

COMMUNITY AND TECHNICAL COLLEGE SYSTEM
Board of Emergency Medical Services
202 KAR 007:201. Emergency Medical Responders.
202 KAR 007:301. Emergency Medical Technician.
202 KAR 007:330. Advanced Emergency Medical Technician.
202 KAR 007:401. Paramedics.
202 KAR 007:601. Training, education and continuing education.

DEPARTMENT OF AGRICULTURE
Office of Agriculture Marketing
302 KAR 060:010. Produce safety.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
Office of the Secretary
501 KAR 006:220. Treatment for sex offenders.

EDUCATION AND WORKFORCE DEVELOPMENT
Board of Education
Department of Education
Charter Schools
701 KAR 008:020. Evaluation of charter school authorizers.

Department of Education; Office of District Support Services
General Admission
702 KAR 001:180. School security risk assessment tool.

Department for Libraries and Archives
Division of Library Services
Libraries
725 KAR 002:060. Certification of public librarians. (Amended After Comments) (Deferred from August)
725 KAR 002:070. Certification renewal of public librarians. (Not Amended After Comments) (Deferred from August)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
State Health Plan
900 KAR 005:020. State Health Plan for facilities and services. (Amended After Comments)

Department for Public Health
Division of Epidemiology and Health Planning
Communicable Diseases
902 KAR 002:020 & E. Reportable disease surveillance. (‘E” expires 03-12-2021)

Division of Maternal and Child Health
Maternal and Child Health
902 KAR 004:030. Newborn screening program.
902 KAR 004:140E. Enhanced HANDS services in response to declared national or state public health emergency. (“E” expires 02-13-
2021)

Department for Public Health
Division of Maternal and Child Health
Kentucky Early Intervention System
902 KAR 030:010E. Enhanced early intervention services in response to declared national or state public health emergency. (“E” expires
12-16-2020) (Not Amended After Comments)

Division of Public Health Protection and Safety
Food and Cosmetics
902 KAR 045:110. Permits and fees for retail food establishments, vending machine companies, and restricted food concessions.
902 KAR 045:180. Permits and fees for food manufacturing plants, food storage warehouses, salvage processors and distributors,
cosmetic manufacturers, and certificate of free sale.

Department for Medicaid Services
Division of Policy and Operations
Medicaid Services
907 KAR 1:604 & E. Recipient cost-sharing. (“‘E” expires 01-07-2021) (Amended After Comments) (Deferred from August)
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Department for Community Based Services
Division of Family Support
Energy Assistance Program/Weatherization
921 KAR 004:116 & E. Low Income Home Energy Assistance Program or “LIHEAP” (“E” expires 02-22-2021)

Division of Child Care
Day Care
922 KAR 002:400E. Enhanced requirements for certified and licensed child care as result of a declared state of emergency. (“‘E” expires
03-05-2021)

Division of Family Support
Community Action Agencies
922 KAR 006:010 & E. Standards for community action agencies. (“E” expires 02-15-2021)

Department for Community Based Services
Rape Crisis Centers
922 KAR 008:010. Standards for rape crisis centers. (Not Amended After Comments)

3. COMMITTEE REVIEW OF EFFECTIVE REGULATIONS
CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Division of Epidemiology
902 KAR 2:210E. Covering the face in response to declared national or state public health emergency. (“E” expires 05-07-2021)

4. REGULATIONS REMOVED FROM SEPTEMBER’S AGENDA
BOARDS AND COMMISSIONS
Board of Pharmacy
201 KAR 002:050. Licenses and Permits; Fees. (Deferred from June)
201 KAR 002:311. Compounding for veterinary use. (Comments Received; SOC ext., due 09-15-2020)

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
Office of the Secretary
501 KAR 006:120. Blackburn Correctional Complex. (Comments Received; SOC ext., due 09-15-2020)

PUBLIC PROTECTION CABINET
Department of Charitable Gaming
820 KAR 001:050 & E. Raffles. (“E” expires 02-16-2021) (Comments Received; SOC due 09-15-2020)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care
Health Services and Facilities
902 KAR 020:160. Chemical dependency treatment services and facility specifications. (Comments Received; SOC ext., due 09-15-2020)
902 KAR 020:440. Facilities specifications, operation and services; residential crisis stabilization units. (Comments Received; SOC ext.,
due 09-15-2020)

Department for Medicaid Services
Division of Policy and Operations
Behavioral Health
907 KAR 015:070. Coverage provisions and requirements regarding services provided by residential crisis stabilization units. (Comments
Received; SOC ext., due 09-15-2020)
907 KAR 015:080. Coverage provisions and requirements regarding chemical dependency treatment center services. (Comments
Received; SOC ext., due 09-15-2020)
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed BEFORE noon, July 15, 2019
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file with the Regulations Compiler all proposed administrative regulations, public hearing and comment period
information, regulatory impact analysis and tiering statement, fiscal note, federal mandate comparison, and incorporated material information.
Those administrative regulations received by the deadline established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on proposed administrative regulations, which shall not be held before the 21st
day or later than the last workday of the month of publication. Written comments shall also be accepted until the end of the calendar month in
which the administrative regulation was published.

The administrative regulation shall include: the place, time, and date of the hearing; the manner in which persons may submit notification
to attend the hearing and written comments; that notification to attend the hearing shall be sent no later than 5 workdays prior to the hearing
date; the deadline for submitting written comments; and the name, position, mailing address, e-mail address, and telephone and fax numbers
of the person to whom notification and written comments shall be sent.

The administrative body shall notify the Compiler, by letter, whether the hearing was held or cancelled and whether written comments
were received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with
the Compiler by the fifteenth day of the calendar month following the month of publication.

A transcript of the hearing is not required unless a written request for a transcript is made, and the person requesting the transcript shall
have the responsibility of paying for same. A recording may be made in lieu of a transcript.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation shall be reviewed by the
Administrative Regulation Review Subcommittee at its next meeting. After review by the Subcommittee, the administrative regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. The administrative regulation
shall be considered as adopted and in effect as of adjournment on the day the appropriate jurisdictional committee meets or 30 days after
being referred by LRC, whichever occurs first.

ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed AFTER noon, July 15, 2019
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file all proposed administrative regulations with the Regulations Compiler. Filed regulations shall include public
hearing and comment period information; a regulatory impact analysis and tiering statement; a fiscal note on state and local government; and,
if applicable, a federal mandate comparison and any required incorporated material. Administrative regulations received by the deadline
established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on a proposed administrative regulation, which shall be held between the 21st
and the last workday of the month following the month of publication. Written comments shall also be accepted until the end of the calendar
month in which the public hearing was scheduled.

Information about the public comment period shall include: the place, time, and date of the hearing; the manner in which a person may
submit written comments or a notification to attend the hearing; a statement specifying that unless a notification to attend the hearing is
received no later than 5 workdays prior to the hearing date, the hearing may be cancelled; the deadline for submitting written comments; and
the name, position, and contact information of the person to whom notifications and written comments shall be sent.

Public comment periods are at least two months long. For other regulations with open comment periods, please also see last month’s
Administrative Register of Kentucky.

The administrative body shall notify the Compiler, by letter, whether the hearing was held or cancelled and whether or not written
comments were received. If the hearing was held or written comments were received, the administrative body shall file a statement of
consideration with the Compiler by the fifteenth day of the calendar month following the close of the public comment period.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation will be tentatively scheduled for
review at the next meeting of the Administrative Regulation Review Subcommittee. After review by the subcommittee, the administrative
regulation shall be referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. If a
quorum is present, unless the administrative regulation is deferred or found deficient, the administrative regulation shall be considered in effect
upon adjournment of the appropriate jurisdictional committee meets or 90 days after being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

Emergency regulations filed after 7/15/2019 are automatically set to expire 270 days from the date fil ed. The 270 days may be extended by
one month, if comments were received. Emergency regulations expire upon the conclusion of the 270 days (or 270 days plus the number of
days of the requested extension) or upon replacement by an ordinary regulation, whichever occurs first.

STATEMENT OF EMERGENCY
702 KAR 1:190E

Pursuant to KRS 13A.190(1)(a) and KRS 39A.180, the
promulgation of this emergency regulation is necessary to meet an
imminent threat to public health, safety, or welfare. On March 6, 2020,
Governor Andy Beshear signed Executive Order 2020-215 declaring a
State of Emergency created by the Novel Coronavirus (COVID-19). In
response to this emergency situation, all school districts closed
schools to in-person classes beginning the week of March 16, 2020.
On March 18, 2020, Governor Beshear entered Executive Order (EO)
2020-243 which encouraged all Kentucky citizens take feasible
measures to engage in appropriate social distancing as recommended
by the Centers for Disease Control and Prevention (CDC) and
Kentucky Department of Public Health. Further, EO 2020-243 ordered
the Kentucky Department of Education (KDE) to take steps to ensure
appropriate  social distancing, including permitting educational
requirements to be satisfied through online courses, to the extent
practicable. EO 2020-243 suspended statutes requiring physical
presence of participants in meetings or interactions. Kentucky public
schools remained closed to in-person classes for the remainder of the
2019-2020 school year to prevent the spread of COVID-19.
Unfortunately, the COVID-19 emergency will continue to impact school
districts during the 2020-2021 school year. While a variety of leave
options exist for school district staff who become exposed to COVID-
19 and subject to quarantine and medical treatment, these leave
options may be inadequate based on the spread of COVID-19 in local
communities, or expire prior to the end of the 2020-2021 school year.
It is imperative that no district employee who is subject to quarantine
or treatment for COVID-19 be compelled to return to work due to a
lack of leave time, exposing others to the virus, until they are cleared
for return by a medical professional. This emergency administrative
regulation is being filed to allow school districts the ability to provide
additional emergency leave for school district employees to use for
COVID-19 related leave. This emergency regulation is temporary in
nature and will expire as provided for in KRS 13A.190. An ordinary
administrative regulation would not timely address the need for school
district flexibility to grant additional emergency leave for the 2020-2021
school year. The agency may, to the extent necessary, file another
emergency regulation upon expiration.

ANDY BESHEAR, Governor
JACQUELINE COLEMAN, Secretary

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Department of Education
(New Emergency Administrative Regulation)

702 KAR 1:190E. District employee emergency leave.

EFFECTIVE: August 12, 2020

RELATES TO: KRS 161.152, 160.290.

STATUTORY AUTHORITY: KRS 156.070, 156.160.

NECESSITY, FUNCTION, AND CONFORMITY: KRS 156.160
requires the Kentucky Board of Education to promulgate
administrative regulation establishing standards which school
districts shall meet in student, program, service, and operational
performance, including regulations for the protection of the physical
welfare and safety of public school children, as well as the pay of
teachers during absence because of sickness or quarantine. KRS
156.070 provides the Kentucky Board of Education with the
management and control of the common schools and all programs
operated in those schools. KRS 160.291 authorizes fringe benefit
payments by local boards of education which are deemed to be for
services rendered for the benefit of the common schools. The
governor issued Executive Order 2020-15 declaring a state-wide
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emergency due to the COVID-19 pandemic. KRS 39A.180
authorizes the promulgation of administrative regulations to
effectuate the governor's Executive Order 2020-243 temporarily
suspending KRS 161.152(2). This administrative regulation
establishes a school district's authority to grant paid emergency
leave to employees in response to the COVID-19 emergency. This
emergency regulation is necessary to address the imminent threat to
public health, safety, and welfare; and to protect human health; while
safely and efficiently operating public schools during the 2020-21
school year in light of the COVID-19 public health emergency.

Section 1. Standard Emergency Leave. (1) Each district board of
education may allow each person employed as a full-time employee
in the public schools not to exceed three (3) emergency days for the
2020-2021 school year for reasons designated by the district board
of education, without loss of salary to the employee and without
affecting his or her sick leave.

Section 2. Additional COVID-19 Emergency Leave. (1) Each
district board of education may allow each person employed as a
full-time or part-time employee in the public schools emergency days
for the 2020-2021 school year for leave related to the COVID-19
public health emergency as determined by the local school district,
without loss of salary to the employee and without affecting his or
her sick leave.

(2) Leave granted pursuant to this section shall be determined
based on local school board action, resolution, or procedures
enacted by local school districts. Such action, resolution, or
procedures shall include, but need not be limited to:

(@) The number of emergency days authorized for use by
employees;

(b) COVID-19 related reasons for authorization of such leave
during the current state of emergency; and

(c) How leave is credited to and used by employees determined
eligible for emergency leave under this section.

(3) Leave granted pursuant to this section shall not accumulate
or carry over beyond the 2020-2021 school year and shall not be
transferrable to any other classification of paid leave established by
KRS 161.155, KRS 161.154, or local school district policy. This is to
certify that the chief state school officer has reviewed and
recommended this administrative regulation prior to its adoption by
the Kentucky Board of Education, as required by KRS 156.070(5).

KEVIN C. BROWN, Interim Commissioner
LU YOUNG, Chair

APPROVED BY AGENCY: August 10, 2020

FILED WITH LRC: August 12, 2020 at 1 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this proposed administrative regulation shall be held on
October 22, 2020, at 10am in the State Board Room, 5th Floor, 300
Sower Blvd, Frankfort, Kentucky. Individuals interested in being
heard at this meeting shall notify this agency in writing five (5)
working days prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing is received by that date,
the hearing may be canceled. This hearing is open to the public. Any
person who wishes to be heard will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted
through October 31, 2020.

CONTACT PERSON: Todd G. Allen, Interim General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th Floor,
Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-564-9321,;
email regcomments@education.ky.gov.
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(&) What this administrative regulation does: This emergency
administrative regulation establishes the authority for local school
districts to grant paid emergency leave to employees, including
emergency leave related to the COVID-19 state of emergency.

(b) The necessity of this administrative regulation: While various
paid leave options exist for school districts and their employees to
utilize in response to the COVID-19 state of emergency, those leave
options may not fully address the needs of school districts. For
example, expanded leave under the Families First Coronavirus
Response Act (FFCRA) expires in December 2020. Furthermore,
KRS 156.160 provides the Kentucky Board of Education with
authority to promulgate administrative regulations regarding leave
for school employees during sickness or quarantine. Providing
school districts with authority to grant paid emergency leave to
employees for use as a result of the COVID-19 state of emergency
is necessary to provide school districts the flexibility to grant and
direct leave, as determined by the school district, to prevent the
spread of COVID-19. This emergency regulation is necessary to
address the imminent threat to public health, safety, and welfare;
and to protect human health; while safely and efficiently operating
public schools during the 2020-21 school year in light of the COVID-
19 public health emergency.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 156.160 requires the Kentucky Board
of Education to promulgate administrative regulations establishing
standards which school districts shall meet in student, program,
service, and operational performance, including regulations for the
protection of the physical welfare and safety of public school
children, as well as the pay of teachers during absence because of
sickness or quarantine. KRS 156.070 provides the Kentucky Board
of Education with the management and control of the common
schools and all programs operated in those schools. KRS 160.291
authorizes fringe benefit payments by local boards of education
which are deemed to be for services rendered for the benefit of the
common schools. The governor issued Executive Order 2020-15
declaring a state-wide emergency due to the COVID-19 pandemic.
KRS 39A.180 authorizes the promulgation of administrative
regulations to effectuate the governor's Executive Order 2020-243
temporarily suspending KRS 161.152(2). This administrative
regulation establishes a school district's authority to grant paid
emergency leave to employees in response to the COVID-19
emergency.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This emergency
administrative regulation will assist in the effective administration of
the statutes by allowing school districts to grant additional paid
emergency leave to school employees to prevent the spread of
COVID-19, consistent with KRS 156.160 which provide the Kentucky
Board of Education with regulatory authority for issues of school
employee pay due to illness and quarantine.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is not an amendment. This is a new emergency
administrative regulation.

(b) The necessity of the amendment to this administrative
regulation: This is not an amendment. This is a new emergency
administrative regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This is not an amendment. This is a new
emergency administrative regulation.

(d) How the amendment will assist in the effective administration
of the statues: This is not an amendment. This is a nhew emergency
administrative regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This emergency administrative regulation
impacts local school districts and their employees.

(4) Provide an analysis of how the entities identified in question
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(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in
guestion (3) will have to take to comply with this administrative
regulation or amendment: No actions are necessary to comply with
this emergency administrative regulation. If a school district chooses
to provide additional emergency leave to school employees, local
school board action, resolution, or procedures may be needed for
implementing additional emergency leave provisions.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There is no new costs to local school districts to comply
with this emergency administrative regulation since districts may
choose whether or not they will grant additional paid emergency
leave. In the event a school district does provide additional paid
emergency leave to employees, school districts will assume the cost
of paying the employee for additional paid leave days.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The emergency administrative
regulation provides school districts with additional flexibility to
respond to the COVID-19 state of emergency. Specifically, school
districts will have the ability to grant additional paid leave to
employees for COVID-19 related absences.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: There are no expected additional costs to the
agency to implementing the emergency regulation. In the event a
school district provides additional paid emergency leave to
employees, school districts will assume the cost of paying the
employee for additional paid leave days.

(b) On a continuing basis: There are no expected additional
costs to the agency to implementing the emergency regulation. In
the event a school district provides additional paid emergency leave
to employees, school districts will assume the cost of paying the
employee for additional paid leave days.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
No costs to the agency are anticipated. See response above. In the
event incidental costs arise, KDE General Funds will be used.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change, if it is an amendment: No new fees or
funding are necessary to implement the administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
There are no direct or indirect fees.

(9) TIERING: Is tiering applied? Tiering was not applied. This
administrative regulation applies uniformly to all school districts.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Local school districts.

2. Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 156.160 requires the Kentucky Board of Education
to promulgate administrative regulations establishing standards
which school districts shall meet in student, program, service, and
operational performance, including regulations for the protection of
the physical welfare and safety of public school children, as well as
the pay of teachers during absence because of sickness or
guarantine. KRS 156.070 provides the Kentucky Board of Education
with the management and control of the common schools and all
programs operated in those schools. KRS 160.291 authorizes fringe
benefit payments by local boards of education which are deemed to
be for services rendered for the benefit of the common schools. The
governor issued Executive Order 2020-15 declaring a state-wide
emergency due to the COVID-19 pandemic. KRS 39A.180
authorizes the promulgation of administrative regulations to
effectuate the governor's Executive Order 2020-243 temporarily
suspending KRS 161.152(2). This administrative regulation
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establishes a school district’s authority to grant paid emergency
leave to employees in response to the COVID-19 emergency.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation is not expected to generate any revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
administrative regulation is not expected to generate any revenue.

(c) How much will it cost to administer this program for the first
year? This administrative regulation does not result in any additional
costs in order to comply with the regulation. In the event a school
district provides additional paid emergency leave to employees,
school districts will assume the cost of paying the employee for
additional paid leave days.

(d) How much will it cost to administer this program for
subsequent years? This emergency administrative regulation is
temporary in nature. No administration costs for subsequent years
are anticipated.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): N/A

Expenditures (+/-): N/A

Other Explanation:

STATEMENT OF EMERGENCY
702 KAR 7:140E

Pursuant to KRS 13A. 190(l)(@) and KRS 39A. 180, the
promulgation of this emergency regulation is necessary to meet an
imminent threat to public health, safety, or welfare; to protect human
health; and to prevent loss of state funds. On March 6, 2020,
Governor Andy Beshear signed Executive Order 2020-215 declaring
a State of Emergency created by the Novel Coronavirus (COVID-
19). In response to this emergency situation, all school districts
closed schools to in-person classes beginning the week of March
16, 2020. On March 18, 2020, Governor Beshear entered Executive
Order (EO) 2020-243 which encouraged all Kentucky citizens take
feasible measures to engage in appropriate social distancing as
recommended by the Centers for Disease Control and Prevention
(CDC) and Kentucky Department of Public Health. Further, EO
2020-243 ordered the Kentucky Department of Education (KDE) to
take steps to ensure appropriate social distancing, including
permitting educational requirements to be satisfied-through online
courses, to the extent practicable. EO 2020-243 suspended statutes
requiring physical presence of participants in meetings or
interactions. Kentucky public schools remained closed to in-person
classes for the remainder of the 2019-20 school year to prevent the
spread of COVID-19. This emergency administrative regulation is
being filed to permit an additional maximum of 30 minutes to be
counted towards the required 1,062 instructional hours each year for
activities conducted by local school districts related to the Novel
Coronavirus (COVID-19). Local school districts, as a result of public
health expectations and guidance provided by the Kentucky
Department for Public Health and the Kentucky Department of
Education (KDE), will be operating their schools and districts in a
different manner in order to mitigate the spread of COVID-19.
Districts are preparing for operations which include additional
cleaning and sanitizing, instructing students on the use of masks
and social distancing, hand washing, temperature taking and other
activities that will require additional time to more safely move
students and staff within their facilities. This emergency regulation is
temporary in nature and will expire as provided for in KRS 13A.190.
An ordinary administrative regulation would not timely address the
need for school districts to plan for and deliver instruction for the
2020-21 school year. The agency may, to the extent necessary, file
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another emergency regulation upon expiration.

ANDY BESHEAR, Governor
JACQUELINE COLEMAN, Secretary

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Department of Education
(Emergency Amendment)

702 KAR 7:140E. School calendar.

EFFECTIVE: August 12, 2020

RELATES TO: KRS 157.320, 157.350, 158.060, 158.070

STATUTORY AUTHORITY: KRS 156.070, 156.160, 157.320,
158.060, 158.070

NECESSITY, FUNCTION, AND CONFORMITY: KRS 156.070,
156.160, 157.320, 158.060, and 158.070 define the school day and
month and require the Kentucky Board of Education (KBE) to
promulgate administrative regulations governing the make-up of
school days missed. KRS 158.070 defines the school term and
requires the KBE to promulgate administrative regulations governing
the use of school days and the establishment of school calendars.
This administrative regulation establishes the requirements for
school districts to follow regarding school calendars.

Section 1. Calendar Requirements. (1) The local board of
education shall adopt a school calendar on or before May 15 of each
year. The calendar shall:

(a) Establish the length of each student attendance day, in
accordance with KRS 158.060(3); and

(b) Set the instructional time the local board of education
requires for kindergarten per KRS 157.320(7).

(2) Opening day shall be scheduled to occur prior to the first
student attendance day of the student instructional year. (3) Closing
day shall be scheduled to occur following the completion of the last
student attendance day of the student instructional year.

(4) Local school districts shall plan, in accordance with this
subsection, for the make-up of instructional time missed due to
emergency. In addition to the minimum 1,062 hour student
instructional year, the school calendar shall include days equal to
the greatest number of days missed system-wide in the local school
district over the preceding five (5) school years.

(5) Graduation ceremonies may be held before the end of the

student instructional year. Diplomas shall be distributed after
completion of the student instructional year.
Section 2. Calendar Approval. (1) The local board of education shall
fle each adopted school calendar, which complies with the
requirements of Section 1 of this administrative regulation, with the
department no later than June 30 of each year. The local school
district shall not be paid any installment of its Support Education
Excellence in Kentucky (SEEK) program allotment until the school
calendar has been approved by the department.

(2) The local board of education, upon recommendation of the
local school district superintendent, may amend the school calendar.

(3) An amended school calendar, which complies with the
requirements of Section 1 of this administrative regulation, shall be
submitted for approval to the department no later than June 30 of
each year.

Section 3. Instructional Time Missed. (1) The regularly
scheduled student attendance day shall not be shortened after the
school calendar has been adopted by the local board of education
and approved by the department except in cases of emergency
declared by the local school district superintendent in accordance
with policies of the local board of education.

(2) The local school district shall not be required to make up a
total of five (5) hours missed each student instructional year that
were missed as a result of student attendance days shortened due
to emergency. These hours shall be reported to the department on
the amended school calendar and shall be included in the
calculation of total hours of instructional time for the student
instructional year.
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(3) Except as provided in subsection (2) of this section, all
instructional time missed on student attendance days shortened due
to emergency shall be made up and shall be reported to the
department on the amended school calendar.

Section 4. Emergency Day Waiver. (1) A school district shall not
be granted an emergency day waiver unless the district has missed
more than twenty (20) regular student attendance days district-wide
and the district has demonstrated that an extreme hardship would
result if the district is not granted an emergency day waiver. The
local school district shall make up at least the first twenty (20)
regular student attendance days missed in a school year by adding
these equivalent hours back into the school calendar.

(2) A local board of education request for a district-wide
emergency day waiver shall be submitted to the commissioner for
approval. A copy of the local board order shall accompany this
request. An approved emergency day waiver shall be the length of
the student attendance day established in the approved calendar.

(3) A local board of education may request an emergency day
waiver if one (1) school, or part of the district, is forced to miss
school on a particular student attendance day due to an emergency.
The request shall be submitted to the commissioner for approval. A
copy of the local board order shall accompany this request. An
approved emergency day waiver shall be the length of the student
attendance day established in the approved calendar.

Section 5. Activities of the Student Attendance Day. (1) The
following shall constitute the activities to be conducted during the
student attendance day:

() Courses and content included in the Kentucky Core
Academic Standards, pursuant to 704 KAR 3:303;

(b) Cocurricular activities which are unequivocally instructional in
nature, directly related to the instructional program and scheduled to
minimize absences from classroom instruction; and

(c) [A—maximum—of] five (5) minutes passing time between
instructional periods, and travel time required to participate in regular
instructional programs off of the school campus including vocational
schools, day treatment centers, and alternative schools. Travel time
to off-campus facilities shall be scheduled to minimize absence from
classroom instruction. For school year 2020-2021, a maximum of
thirty (30) minutes may be used for Novel Coronavirus (COVID-19)
related activities including, but not limited to, cleaning, sanitizing,
hand washing, taking of temperatures, and instructing students on
the use of masks and social distancing. This thirty (30) minutes may
be used in addition to the five (5) minutes of passing time between
instructional periods to increase passing time, or may be used prior
to the start of the first instructional period or after the last
instructional period.

(2) The local board of education shall adopt a policy specifying
cocurricular instructional activities which may be included in the
student attendance day, as described in subsection (1)(b) of this
section.

(3) Each school shall have available a master (bell) schedule
that delineates instructional time periods and noninstructional time
periods for all grade levels served and schedules pro-vided. An up-
to-date master (bell) schedule shall be on file in a school. Up-to-date
master (bell) schedules for each school in a district shall be on file in
the district's central office. This is to certify that the chief state school
officer has reviewed and recommended this administrative
regulation prior to its adoption by the Kentucky Board of Education,
as required by KRS 156.070(5).

KEVIN C. BROWN, Interim Commissioner
LU YOUNG, Chair

APPROVED BY AGENCY: August 10, 2020

FILED WITH LRC:

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this proposed administrative regulation shall be held on
October 22, 2020 at 10am in the State Board Room, 5th Floor, 300
Sower Blvd., Frankfort, Kentucky. Individuals interested in being
heard at this meeting shall notify this agency in writing five (5)
working days prior to this hearing, of their intent to attend. If no
notification of intent to attend the hearing is received by that date,
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the hearing may be canceled. This hearing is open to the public. Any
person who wishes to be heard will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted
through October 31,2020.

CONTACT PERSON: Todd G. Allen, Interim General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th Floor,
Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-564-9321;
email regcomments@education.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(a) What this administrative regulation does: This emergency
amendment permits a maximum of thirty (30) minutes to be counted
towards the required 1,062 instructional hours each year for
activities conducted by local school districts related to the Novel
Coronavirus (COVID-19).

(b) The necessity of this administrative regulation: The
promulgation of this emergency regulation is necessary to meet an
imminent threat to public health, safety or welfare; to protect human
health; and to prevent loss of state funds. Local school districts, as a
result of public health expectations and guidance provided by the
Kentucky Department for Public Health and the Kentucky
Department of Education (KDE), will be operating their schools and
districts in a different manner in order to mitigate the spread of
COVID-19. Additional flexibility measures are needed for local
school district operations which include additional cleaning and
sanitizing, instructing students on the use of masks and social
distancing, hand washing, temperature taking and other activities
that will require additional time to more safely move students and
staff within their facilities. This emergency regulation provides this
additional flexibility without extending the overall school day which
would result in additional logistical concerns for administrators,
teachers and parents.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 156.070, 156.160, 157.320, 158.060,
and 158.070 define the school day and month and require the
Kentucky Board of Education (KBE) to promulgate administrative
regulations governing the make-up of school days missed. KRS
158.070 defines the school term and requires the KBE to promulgate
administrative regulations governing the use of school days and the
establishment of school calendars. This emergency amendment is
necessary to permit a maximum of thirty (30) minutes of time to be
counted towards instructional hours for activities conducted by local
school districts related to the Novel Coronavirus (COVID-19). This
thirty (30) minutes may be used in additional to the five (5) minutes
of passing time between instructional periods to increase passing
time, or may be used prior to the start of the first instructional period
or after the last instructional period. This will allow districts the
flexibility to utilize these minutes during the day at the times most
beneficial for each district, while not extending the length of the
overall day which would result in additional logistical concerns for
administrators, teachers and parents.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This emergency
amendment will assist in the effective administration of the statutes
by allowing a maximum of thirty (30) minutes to be counted towards
the required 1,062 instructional hours each year for activities
conducted by local school districts related to COVID-19 to be used
during the day at the times most beneficial for each district, while not
extending the length of the overall day which would result in
additional logistical concerns for administrators, teachers and
parents.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The emergency amendment permits a maximum of thirty
minutes to be counted towards the required 1,062 instructional hours
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each year for activities conducted by local school districts related to
the Novel Coronavirus (COVID-19). This thirty (30) minutes may be
used in addition to the five (5) minutes of passing time between
instructional periods to increase passing time, or may be used prior
to the start of the first instructional period, or after the last
instructional period.

(b) The necessity of the amendment to this administrative
regulation: The promulgation of this emergency regulation is
necessary to meet an imminent threat to public health, safety or
welfare; to protect human health; and to prevent loss of state funds.
Local school districts, as a result of public health expectations and
guidance provided by the Kentucky Department for Public Health
and the Kentucky Department of Education (KDE), will be operating
their schools and districts in a different manner in order to mitigate
the spread of COVID-19. Additional flexibility measures are needed
for local school district operations which include additional cleaning
and sanitizing, instructing students on the use of masks and social
distancing, hand washing, temperature taking and other activities
that will require additional time to more safely move students and
staff within their facilities. This emergency regulation provides this
additional flexibility without extending the overall school day which
would result in additional logistical concerns for administrators,
teachers and parents.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 156.070, 156.160, 157.320, 158.060, and
158.070 define the school day and month and require the Kentucky
Board of Education (KBE) to promulgate administrative regulations
governing the make-up of school days missed. KRS 158.070 defines
the school term and requires the KBE to promulgate administrative
regulations governing the use of school days and the establishment
of school calendars. This emergency amendment is necessary to
permit a maximum of thirty (30) minutes of time to be counted
towards instructional hours for activities conducted by local school
districts related to the Novel Coronavirus (COVID-19). This thirty
(30) minutes may be used in additional to the five (5) minutes of
passing time between instructional periods to increase passing time,
or may be used prior to the start of the first instructional period or
after the last instructional period. This will allow districts the flexibility
to utilize these minutes during the day at the times most beneficial
for each district, while not extending the length of the overall day
which  would result in additional logistical concerns for
administrators, teachers and parents.

(d) How the amendment will assist in the effective administration
of the statues: This emergency amendment will assist in the
effective administration of the statutes by allowing a maximum of
thirty (30) minutes to be counted towards the required 1,062
instructional hours each year for activities conducted by local school
districts related to COVID-19 to be used during the day at the times
most beneficial for each district, while not extending the length of the
overall day which would result in additional logistical concerns for
administrators, teachers and parents.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Local school districts.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: No actions are necessary to comply with
this emergency amendment. The local school districts may use the
thirty (30) minutes at times most beneficial for each district.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There are no expected new costs related to the
amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Local school districts, as a result of
public health expectations and guidance provided by the Kentucky
Department for Public Health and the Kentucky Department of
Education (KDE), will be operating their schools and districts in a
different manner in order to mitigate the spread of COVID-19.
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Districts are preparing for operations which include additional
cleaning and sanitizing, instructing students on the use of masks
and social distancing, hand washing, temperature taking and other
activities that will require additional time to more safely move
students and staff within their facilities. This thirty (30) minutes may
be used in addition to the five (5) minutes of passing time between
instructional periods to increase passing time, or may be used prior
to the start of the first instructional period, or after the last
instructional period. This will allow districts the flexibility to utilize
these minutes during the day at the times most beneficial for each
district, while not extending the length of the overall day which would
result in additional logistical concerns for administrators, teachers
and parents.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: There are no expected additional
implementing the emergency amendment.

(b) On a continuing basis: There are no expected on-going costs
related to the emergency amendment. This is a temporary
emergency amendment necessary only to respond to the current
pandemic for the 2020-21 school year.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation: As
previously stated, no costs are anticipated. In the event of incidental
costs, KDE General Funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change, if it is an amendment: No new fees or
funding are necessary to implement the administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
There are no direct or indirect fees.

(9) TIERING: Is tiering applied? Explain why tiering was or was
not used. Tiering was not applied. This administrative regulation
applies uniformly to all school districts.

costs in

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Local school districts.

2. Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 156.070, 156.160, 157.320, 158.060, and 158.070
define the school day and month and require the Kentucky Board of
Education (KBE) to promulgate administrative regulations governing
the make-up of school days missed. KRS 158.070 defines the
school term and requires the KBE to promulgate administrative
regulations governing the use of school days and the establishment
of school calendars. This emergency amendment is necessary to
permit @ maximum of thirty (30) minutes of time to be counted
towards instructional hours for activities conducted by local school
districts related to the Novel Coronavirus (COVID-19). This thirty
(30) minutes may be used in additional to the five (5) minutes of
passing time between instructional periods to increase passing time,
or may be used prior to the start of the first instructional period or
after the last instructional period. This will allow districts the flexibility
to utilize these minutes during the day at the times most beneficial
for each district, while not extending the length of the overall day
which  would result in additional logistical concerns for
administrators, teachers and parents.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
amendment is not expected to generate any revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
amendment is not expected to generate any revenue.
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(c) How much will it cost to administer this program for the first
year? This amendment is not expected to result in any new costs.

(d) How much will it cost to administer this program for
subsequent years? This administrative regulation is temporary and
not expected to result in any new costs.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): N/A

Expenditures (+/-): N/A

Other Explanation:

STATEMENT OF EMERGENCY
902 KAR 2:210E

This emergency administrative regulation is being promulgated
to establish actions that the Department for Public Health may take
in response to a declared national or state emergency. These
actions include enhancing prevention of the spread of the infectious
disease COVID-19 by wearing a face covering in public, subject to
certain exceptions. This emergency administrative regulation is
needed pursuant to KRS 13A.190(1)(a)l. and 4. to meet an
imminent threat to public health, safety and welfare, and to protect
human health. This emergency administrative regulation will not be
replaced by an ordinary administrative regulation as these measures
are in direct response to the declared state public health emergency.
This emergency administrative regulation differs from the previously
filed emergency administrative regulation on this same subject, 902
KAR 2:190E, in multiple ways. First, the provisions relating to an
individual who is deaf or hard of hearing or who is actively
communicating with an individual who is deaf or hard of hearing
were clarified. The provisions relating to penalties were changed to
establish a requirement for a warning for a first offense and to
establish fines with the second and subsequent offenses. The
effective date of this administrative regulation was established as
5:00 p.m. on August 7, 2020. Additionally, provisions were added to
clarify that the Cabinet for Health and Family Services shall consult
with the Governor's Office, Centers for Disease Control and
Prevention, and other public health authorities to determine if this
administrative regulation shall be withdrawn prior to its expiration
under KRS 13A.190. Lastly, changes were made to comply with the
drafting and formatting requirements of KRS Chapter 13A.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Division of Epidemiology
(New Emergency Administrative Regulation)

902 KAR 2:210E. Covering the face in response to declared
national or state public health emergency.

EFFECTIVE: August 10, 2020

RELATES TO: KRS 39A.180, 211.180(1), 214.010, 214.645,
333.130

STATUTORY AUTHORITY: KRS 12.270(2), 39A.180,
194A.010, 194A.025, 194A.050(1), 211.025, 211.180(1), 214.020

NECESSITY, FUNCTION, AND CONFORMITY: KRS 214.020
requires the Cabinet for Health and Family Services to take action,
promulgate, adopt, and enforce rules and regulations it deems
efficient in preventing the introduction or spread of infectious or
contagious disease within this state. KRS 211.025 requires the
cabinet to perform actions reasonable necessary to protect and
improve the health of the people. KRS 211.180(1) requires the
cabinet to enforce administrative regulations to control
communicable diseases. This administrative regulation establishes
requirements for face covering in response to a declared national or
state public health emergency.

Section 1. Definitions.
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(1) "Face covering" means a material that covers the nose and
mouth and that:

(a)l1. Is secured to the head with ties, straps, or loops over the
ears; or

2. Is wrapped around the lower face;

(b) May be made of a variety of materials, including cotton, silk,
or linen;

(c) Shall have two (2) or more layers; and

(d) Shall be factory-made, homemade, or improvised from
household items such as a scarf, bandana, or t-shirt.

Section 2. Scope of Covering the Face in Response to Declared
National or State Public Health Emergency. (1) The provisions of
this administrative regulation shall apply to members of the public in
Kentucky. Existing sector-specific requirements mandating face
coverings for employees of entities in the Commonwealth remain in
effect and are available online at: https://healthyatwork.ky.gov.

(2) Except as provided by subsection (3) of this section, each
person in Kentucky shall cover their nose and mouth with a face
covering if the person:

(a) Is inside, or waiting in line to enter, any:

. Retail establishment;

. Grocery store;

. Pharmacy;

. Hair salon or barbershop;

. Nail salon or spa;

. Tattoo parlor;

. Child care facility;

Restaurant or bar, if not seated and consuming food or
beverage;

9. Health care setting; or

10. Other indoor public space in which it is difficult to maintain a
physical distance of at least six (6) feet from all individuals who are
not members of that person’s household;

(b)1. Is waiting for or riding on public transportation or
paratransit;

2. Is riding in a taxi, private car service, or ride-sharing vehicle;
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or

3. Is driving a vehicle described in subparagraph 1. or 2. of this
paragraph while a customer is present; or

(c) Is in an outdoor public space in which the person cannot
maintain a physical distance of six (6) feet from all individuals who
are not members of the person’s household and is not otherwise
covered by previously issued guidance.

(3) A person shall be exempt from wearing a face covering if the
person is:

(a) A child who is age five (5) or younger;

(b) A person with disability, or a physical or mental impairment,
that prevents the person from safely wearing a face covering;

(c) Deaf or hard of hearing, or is actively communicating with a
person who is deaf or hard of hearing, if the individual is able to
maintain a safe distance of six (6) feet from all individuals who are
not members of that person’s household;

(d) Engaged in work that a state or federal regulator has
concluded would make wearing a face covering a risk to the
employee’s health or safety;

(e) Seated and actively consuming food or drink at a restaurant,
bar, or other establishment that offers food or beverage service;

(f) Obtaining a service that requires temporary removal of the
face covering in order to perform or receive the service;

(g9) Required to temporarily remove the face covering to confirm
the person’s identity or for security or screening purposes;

(h)1. Giving a speech or broadcast to an audience; and

2. Able to maintain a safe distance of six (6) feet from all
individuals who are not members of the person’s household;

(i) In a swimming pool, lake, or other body of water;

(j) Actively engaged in exercise in a gym or indoor facility if:

1. Six (6) or more feet of separation between individuals exists;
and

2. The gym or indoor facility engages in required cleaning;

(k) Actively participating in athletic practice, scrimmage, or
competition that is permitted under separate Healthy at Work
requirements or guidance available online at:
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https://healthyatwork.ky.gov; or
() Engaged in a lawful activity for which federal or state law
prohibits wearing of a face covering.

Section 3. Non-Compliance. (1)(a) The requirements of this
administrative regulation that pertain to a business or other public-
facing entity shall be enforced by the Labor Cabinet, the Department
for Public Health, another state regulatory agency, and each local
health department.

(b) The requirements of this administrative regulation that
pertain to an individual shall be enforced by state and local law
enforcement authorities, as required by KRS 39A.180.

(2)(a) A person who violates this administrative regulation by
failing to wear a face covering as required by Section 2(2) of this
administrative regulation and who is not exempt pursuant to Section
2(3) of this administrative regulation shall be given a warning for the
first offense and shall be fined:

1. Twenty-five (25) dollars for the second offense;

2. Fifty (50) dollars for the third offense;

3. Seventy-five (75) dollars for the fourth offense; and

4. $100 for each subsequent offense.

(b) If a person attempts to enter a public-facing entity or mode of
transportation listed in Section 2(2) of this administrative regulation
while failing to wear a face covering and not subject to any of the
listed exemptions in Section 2(3) of this administrative regulation,
the person shall be denied access to that public-facing entity or
mode of transportation.

(c) If a person is already on the premises and violates this
administrative regulation by removing a face covering, the person
shall be denied services and asked to leave the premises, and may
be subject to other applicable civil and criminal penalties.

(3) Any owner, operator, or employer of a business or other
public-facing entity who violates this administrative regulation by
permitting an individual on the premises who is not wearing a face
covering and who is not subject to any exemption shall be fined at
the rates listed in subsection (2)(a) of this section. The business may
also be subject to an order requiring immediate closure.

Section 4. Effective Date. (1) This administrative regulation shall
become effective at 5 p.m. on August 7, 2020.

(2) In accordance with KRS 13A.190,
regulation shall remain in effect until:

(a) Expiration of the time period established by KRS 13A.190; or

(b) Withdrawn in accordance with KRS 13A.190(12).

(3) The Cabinet for Health and Family Services shall regularly
consult with the Governor’s Office, the Centers for Disease Control
and Prevention, and other public health authorities to determine if
this administrative regulation shall be withdrawn prior to its
expiration under KRS 13A.190.

this administrative

Section 5. Reference. Guidance on how to make a face covering
at home is available at: https://www.cdc.gov/coronavirus/2019-
ncov/prevent-getting-sick/how-to-make-cloth-face-covering.html.

DR. STEVEN J. STACK, MD, MBA, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: August 7, 2020

FILED WITH LRC: August 10, 2020 at 8 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall, if requested, be held
on October 26, 2020, at 9:00 a.m. in Suites A & B, Health Services
Building, First Floor, 275 East Main Street, Frankfort, Kentucky
40621. Individuals interested in attending this hearing shall notify
this agency in writing by October 19, 2020, five (5) workdays prior to
the hearing, of their intent to attend. If no notification of intent to
attend the hearing is received by that date, the hearing may be
canceled. This hearing is open to the public. Any person who
attends will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not
be made unless a written request for a transcript is made. If you do
not wish to be heard at the public hearing, you may submit written
comments on this proposed administrative regulation until October
31, 2020. Send written notification of intent to attend the public
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hearing or written comments on the proposed administrative
regulation to the contact person. Pursuant to KRS 13A.280(8),
copies of the statement of consideration and, if applicable, the
amended after comments version of the administrative regulation
shall be made available upon request.

CONTACT PERSON: Donna Little, Deputy Executive Director,
Office of Legislative and Regulatory Affairs, 275 East Main Street 5
W-A, Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@Kky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Julie Brooks or Donna Little

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation requires the wearing of face coverings at specific events
and locations in the Commonwealth of Kentucky to prevent the
spread of COVID — 19 during the declared national or state public
health emergency.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to ensure the health and
safety of the citizens of the Commonwealth during the current
national or state public health emergency.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 194A.050, 194A.010, KRS 194A.025,
KRS 211.025 and KRS 214.020 authorize the Cabinet for Health
and Family Services to take action to protect the health and welfare
of the citizens of the Commonwealth and to adopt administrative
regulations and to take other action to prevent the spread of disease
in the Commonwealth.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will prevent the spread of COVID-19 in the
Commonwealth and will protect the health and welfare of the citizens
of the Commonwealth during the declared national and state public
health emergency.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is a new administrative regulation.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This is a new administrative regulation.

(d) How the amendment will assist in the effective administration
of the statutes: This is a new administrative regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This is a statewide administrative
regulation that could potentially affect the entire population of the
Commonwealth. This administrative regulation also impacts all
Kentucky businesses, organizations and governments.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in
questions (3) will have to take to comply with this administrative
regulation or amendment: Citizens of the Commonwealth will be
required to wear face coverings in certain places and venues to
prevent the spread of COVID-19. A business or other public-facing
entity shall not permit an individual on the premises who is not
wearing a face covering and who is not subject to any exemption.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified in
guestion (3): The costs of this administrative regulation is unknown
at this time.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As a result of compliance with this
administrative regulation, the health and welfare of the citizens of the
Commonwealth will be protected during the current declared
national and state public health emergency. Compliance with this
administrative regulation will prevent the spread of COVID-19.
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(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no costs to implement this administrative
regulation initially.

(b) On a continuing basis: There will be no ongoing costs for
implementation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
No funding will be necessary.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new or by the change, if it is an amendment: An increase in fees or
funding is not needed to implement this administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees. This
administrative regulation does not establish fees.

(9) TIERING: Is tiering applied? Tiering is applied in this
administrative regulation as Section 2(3) of this administrative
regulation establishes a number of exemptions to the general
requirements in Section 2(2) of this administrative regulation
regarding mandatory face coverings.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will impact the Cabinet for Health and Family Services,
and all state or local governments that are public-facing or that
regulate businesses or public-facing entities.

2. Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 12.270(2), 39A.180, 194A.010, 194A.025,
194A.050(1), 211.025, 211.180(1), 211.190(1), 214.020

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation does not generate revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
administrative regulation does not generate revenue.

(c) How much will it cost to administer this program for the first
year? This administrative regulation will have no impact on costs.

(d) How much will it cost to administer this program for
subsequent years? This administrative regulation will have no
impact on costs.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
921 KAR 3:035E

This emergency administrative regulation is necessary in order
to immediately implement new Supplemental Nutrition Assistance
Program (SNAP) certification periods in order to assist with caseload
management and to eliminate reference to a program
disqualification that is no longer in place. This amendment is
deemed to be an emergency pursuant to KRS 13A.190(1)(a)1. and
4. as this amendment reduces the risk of applicant or system errors
in the SNAP program that could jeopardize the food security of
Kentucky residents who participate in the program. The lack of food
is an imminent threat to public health, safety, and welfare and this
amendment is necessary in order to protect human health.
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Assistance in purchasing food and reducing program error is
especially necessary to many affected by the COVID-19 pandemic.
This emergency administrative regulation will be replaced by an
ordinary administrative regulation. The ordinary administrative
regulation is identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Family Support
(Emergency Amendment)

921 KAR 3:035E. Certification process.

EFFECTIVE: July 29, 2020

RELATES TO: 7 C.F.R. 271.2, 273.1, 273.2, 273.4, 273.5,
273.10, 273.11, 273.12, 273.14, 274, 280.1, 7 U.S.C. 2014, 2015(d),
42 U.S.C. 5122, 5179

STATUTORY AUTHORITY: KRS 194A.050(1), 7 C.F.R. 271.4

NECESSITY, FUNCTION, AND CONFORMITY: 7 C.F.R. 271.4
requires the Cabinet for Health and Family Services to administer a
Supplemental Nutrition Assistance Program (SNAP) within the state.
KRS 194A.050(1) requires the secretary to promulgate
administrative regulations necessary to implement programs
mandated by federal law or to qualify for the receipt of federal funds
and necessary to cooperate with other state and federal agencies for
the proper administration of the cabinet and its programs. This
administrative regulation establishes the certification process used
by the cabinet in the administration of SNAP.

Section 1. Eligibility and Benefit Levels. (1) Eligibility and benefit
levels shall be determined by the cabinet by considering a
household's circumstance for the entire period for which each
household is certified.

(2) Certification criteria shall be applicable to all households.

(3) Certain households shall require special or additional
certification procedures as established in Section 5 of this
administrative regulation.

Section 2. Certification Periods. (1) In accordance with 7 C.F.R.
273.10(f), the cabinet shall establish a definite period of time within
which a household shall be eligible to receive benefits.

(2) Except as provided in subsection (3) of this section, a
household shall be certified for:

(a) Four (4) months if the household contains an able-bodied
adult without dependent (ABAWD) in accordance with 7 U.S.C.
2015(d);

(b) Twelve (12) [Six—+6)] months if the household includes a
member who is not ABAWD or elderly or disabled with no earned
income; or

(c) Twenty-four (24) [Fwelve—22)] months if all household
members:

1. Are elderly or have a disability as defined in 921 KAR 3:010;
and

2. Have no earned income.

(3)(@) A household shall be certified for one (1) or two (2)
months if the household meets criteria to:

1. Expedite benefits in accordance with 7 C.F.R. 273.2(i)(1); and

2. Postpone verification.

(b) At the end of a one (1) or two (2) month certification, a
household may be recertified for a four (4), twelve (12) [six+{6)], or
twenty-four (24) [twelve—{12)] month certification as established in
subsection (2) of this section.

(4)(a) In accordance with 7 C.F.R. 273.12, a household certified
for twelve (12) or twenty-four months in accordance with
subsection (2)(b) or (c) of this sectionf—which—reports—a—change

. ‘e initial_f 5 f fioati

period-of -earned
disabled;] shall complete an interim report using the FS-2, MID
[SNAR] REVIEW NOTICE, during the sixth month or twelfth month
of the household’s certification period, respectively.

(b) If a household fails to return a completed FS-2 or the
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required verification, the cabinet shall take action in accordance with
7 C.F.R. 273.12(a)(5).

Section 3. Certification Notices to Households. In accordance
with 7 C.F.R. 273.10(g), the cabinet shall provide an applicant with
one (1) of the following written notices as soon as a determination is
made, but no later than thirty (30) days after the date of the initial
application:

(1) Notice of eligibility;

(2) Notice of denial; or

(3) Notice of pending status.

Section 4. Application for Recertification. The cabinet shall
process an application for recertification as established in 921 KAR
3:030, Section 1, as follows:

(2) If a household files the application:

(a) By the 15th day of the last month of the certification, the
cabinet shall:

1. Allow the household to return verification or complete a
required action through the last calendar day of the application
month; and

2. Provide uninterrupted benefits, if the household is otherwise
eligible; or

(b) After the 15th day, but prior to the last day of the last month
of the certification, the cabinet shall allow the house-hold thirty (30)
days to return verification or complete a required action; or

(2) If the household fails to provide information required for the
cabinet to process the application for recertification within a time
period established in subsection (1) of this section, the cabinet shall
take action in accordance with 7 C.F.R. 273.14(e)(2).

Section 5. Certification Process for Specific Households.
Pursuant to 7 C.F.R. 273.11, certain households have
circumstances that are substantially different from other households
and therefore shall require special or additional -certification
procedures. (1) A household with a self-employed member shall
have its case processed as established in this subsection.

(a) Income shall be annualized over a twelve (12) month period,
if self-employment income:

1. Represents a household's annual income; or

2. Is received on a monthly basis that represents a household's
annual support.

(b) Self-employment income, which is intended to meet the
household's needs for only part of the year, shall be averaged over
the period of time the income is intended to cover.

(c) Income from a household's self-employment enterprise that
has been in existence for less than one (1) year shall be averaged
over the period of time the business has been in operation and a
monthly amount projected over the coming year.

(d) The cabinet shall calculate the self-employment income on
anticipated earnings if the:

1. Averaged annualized amount does not accurately reflect the
household's actual circumstances; and

2. Household has experienced a substantial
decrease in business.

(2) A household with a boarder shall have its case processed as
established in this subsection.

(a) Income from the boarder shall:

1. Be treated as self-employment income; and

2. Include all direct payments to the household for:

a. Room;

b. Meals; and

c. Shelter expenses.

(b) Deductible expenses shall include:

1. Cost of doing business;

2. Twenty (20) percent of the earned income; and

3. Shelter costs.

(3) A household with a member ineligible due to an intentional
program violation, or failure to comply with the work requirements or
work registration requirements, shall be processed as established in
this subsection.

(@) Income and resources of the ineligible member shall be
counted in their entirety as income available to the remaining

increase or
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household members.

(b) Remaining household members shall receive standard
earned income, medical, dependent care, and excess shelter
deductions.

(c) The ineligible member shall not be included if:

1. Assigning benefit levels;

2. Comparing monthly income with income eligibility standards;
and

3. Comparing household resources with resource eligibility
standards.

(4) A household with a member ineligible due to failure to

ovide Security number[-delinguency-in-payment-of-court-

pr

Child-Support-Enforcement Program-in-accordance with-921 KAR
3:025,-Seection-3{11);] or ineligible alien status[;] shall be processed

as established in this subsection.

(a) All resources of an ineligible member shall be considered
available to the remaining household members.

(b) A pro rata share, as established in 7 C.F.R. 273.11(c)(2)(ii),
of the ineligible member's income shall be attributed to remaining
household members.

(c) The twenty (20) percent earned income deduction shall be
applied to the pro rata share of earnings.

(d) The ineligible member's share of dependent care and shelter
expenses shall not be counted.

(e) The ineligible member shall not be included as established in
subsection (3)(c) of this section.

(5) A household with a nonhousehold member shall
processed as established in this subsection.

(a) With the exception of an ineligible member, the income and
resources of a nonhousehold member shall not be considered
available to the household with whom they reside.

(b) If the earned income of a household member and a
nonhousehold member are combined into one (1) wage, the cabinet
shall:

1. Count that portion due to the household as earned income, if
identifiable; or

2. Count a pro rata share of earned income, if the nonhousehold
member's share cannot be identified.

(c) A nonhousehold member shall not be included in the
household size, if determining the eligibility and benefits for the
household.

(6) The cabinet shall process the case of a drug or alcoholic
treatment program resident, as established in 7 C.F.R. 271.2, as
established in this subsection.

(a) An eligible household shall include:

1.a. A narcotic addict; or

b. An alcoholic; and

2. A child of the narcotic addict or alcoholic.

(b) Certification shall be accomplished through use of the
treatment program’s authorized representative.

(c) SNAP processing standards and notice provisions shall
apply to a resident recipient.

(d) A treatment program shall notify the cabinet of a change in a
resident's circumstance.

(e) Upon departure of the treatment program, the resident shall
be eligible to receive remaining benefits, if otherwise eligible.

(f) The treatment program shall be responsible for knowingly
misrepresenting a household circumstance.

(7) The case processing procedures established in this
subsection shall apply to residents of a group living arrangement, as
defined in 7 C.F.R. 271.2.

(a) Application shall be made by a resident or through use of the
group living arrangement’s authorized representative.

(b) Certification provisions applicable to all other households
shall be applied.

(c) Responsibility for reporting changes shall depend upon who
files the application:

1. If a resident applies, the household shall report a change in
household circumstance to the cabinet; or

2. If the group living arrangement acts as authorized
representative, the group living arrangement shall report a change in
household circumstance.

be



VOLUME 47, NUMBER 3- SEPTEMBER 1, 2020

(d) Eligibility of the resident shall continue after departure from
the group living arrangement, if otherwise eligible.

(e) Unless the household applied on its own behalf, the group
living arrangement shall be responsible for knowingly
misrepresenting a household circumstance.

(8) A case of a resident in a shelter for battered women and
children shall be processed as established in this subsection.

(a) The shelter shall:

1. Have FNS authorization to redeem SNAP benefits at
wholesalers; or

2. Meet the federal definition of a shelter as defined in 7 C.F.R.
271.2.

(b) A shelter resident shall be certified for benefits as
established in 7 C.F.R. 273.11(qg).

(c) The cabinet shall promptly remove the resident from the
former household's case, upon natification.

(9) The case of an SSI recipient shall be processed as
established in this subsection.

(a) An application may be filed at the:

1. Social Security Administration (SSA) Office; or

2. Local Department for Community Based Services office.

(b) The cabinet shall not require an additional interview for
applications filed at the SSA.

(c) The cabinet shall obtain all necessary verification prior to
approving benefits.

(d) Certification periods shall conform to Section 2 of this
administrative regulation.

(e) A household change in circumstance shall conform to
Section 7 of this administrative regulation.

(10) A household with a member who is on strike shall have its
eligibility determined by:

(a) Comparing the striking member's income the day prior to the
strike, to the striker's current income;

(b) Adding the higher of the prestrike income or current income
to other current household income; and

(c) Allowing the appropriate earnings deduction.

(11) Sponsored aliens.

(@ Income of a sponsored alien, as defined in 7 C.F.R.
273.4(c)(2), shall be:

1. Deemed income from a sponsor and sponsor’s spouse, which
shall:

a. Include total monthly earned and unearned income; and

b. Be reduced by:

(i) The twenty (20) percent earned
appropriate; and

(ii) The SNAP gross income eligibility limit for a household equal
in size to the sponsor’s household;

2. Subject to appropriate income exclusions as established in
921 KAR 3:020, Section 3; and

3. Reduced by the twenty (20) percent earned income disregard,
if appropriate.

(b) If the sponsor is financially responsible for more than one (1)
sponsored alien, the sponsor’s income shall be pro-rated among
each sponsored alien.

(c) A portion of income, as established in paragraph (a) of this
subsection, of the sponsor and of the sponsor's spouse shall be
deemed unearned income until the sponsored alien:

1. Becomes a naturalized citizen;

2. Is credited with forty (40) qualifying quarters of work;

3. Meets criteria to be exempt from deeming, in accordance with
7 C.F.R. 273.4(c)(3);

4. Is no longer considered lawfully admitted for permanent
residence and leaves the United States; or

5. Dies, or the sponsor dies.

(d) In accordance with 7 U.S.C. 2014(i)(2)(E), deeming
requirements shall not apply to sponsored alien children under
eighteen (18) years of age.

income disregard, if

Section 6. Disaster Certification. The cabinet shall distribute
emergency SNAP benefits, pursuant to 42 U.S.C. 5122, to a
household residing in a county determined to be a disaster area in
accordance with 42 U.S.C. 5179 and 7 C.F.R. 280.1.
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Section 7. Reporting Changes. (1) Within ten (10) days of the
end of the month in which the change occurs, a household shall
report a change that causes:

(@) The household's gross monthly income to exceed 130
percent of poverty level based on household size; or

(b) A household member, who does not have an exemption from
work requirements, as established in 921 KAR 3:025, Section
3(8)(b), to work less than twenty (20) hours per week.

(2) An applying household shall report a change related to its
SNAP eligibility and benefits:

(a) At the certification interview; or

(b) Within ten (10) days of the date of the notice of eligibility, if
the change occurs after the interview, but prior to receipt of the
notice.

Section 8. Incorporation by Reference. (1) The "FS-2, MID
[SNAR] REVIEW NOTICE", 8/20 [9/16], is incorporated by
reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department for Community Based
Services, 275 East Main Street, Frankfort, Kentucky 40621, Monday
through Friday, 8 a.m. to 4:30 p.m.

MARTA MIRANDA-STRAUB, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: July 16, 2020

FILED WITH LRC: July 29, 2020 at 4 p.m.

CONTACT PERSON: Donna Little, Deputy Executive Director,
Office of Legislative and Regulatory Affairs, 275 East Main Street 5
W-A, Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Laura Begin or Donna Little

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes the certification process used by the cabinet
in the administration of the Supplemental Nutrition Assistance
Program (SNAP).

(b) The necessity of this administrative regulation: This
administrative regulation establishes the certification process
necessary to determine SNAP eligibility.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to
the authorizing statutes by establishing the certification process for
SNARP eligibility determination.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of the
statutes by establishing the certification process for SNAP.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment to this administrative regulation extends
SNAP certification periods, potentially to decrease applicant or
system error.  For households including elderly members or
members with a disability and no earned income, the certification
period is changed from twelve (12) months to twenty-four (24)
months. For households including members who are not able-bodied
adults without dependents or elderly or disabled with no earned
income, the certification period is changed from six (6) months to
twelve (12) months. The certification period for households with an
able-bodied adult without dependents will remain at four (4) months.
The amendment also removes reference to the disqualification of a
household member who is a non-custodial parent with child support
arrears as this program disqualification no longer exists. The
amendment incorporates the 8/20 revision of form FS-2, MID
REVIEW NOTICE, which amends the title of the form and makes
minor technical amendments.

(b) The necessity of the amendment to this administrative
regulation: This regulatory amendment is necessary to decrease the
possibility of certification errors that could jeopardize the food
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security of Kentucky residents who participate in the SNAP program
and assists in department caseload management. The lack of food
is an imminent threat to public health, safety, and welfare and
assistance in purchasing food and reducing program error is
especially necessary to many affected by the COVID-19 pandemic.

() How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of the
authorizing statutes by aligning SNAP certification periods with state
options found in Public Law 110-246 and 7 C.F.R. 273.2.

(d) How the amendment will assist in the effective administration
of the statutes: The amendment will assist in the effective
administration of the statutes through its modification of certification
periods to improve the overall administration of SNAP and ensure
assistance in purchasing food is available to those eligible.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: All households participating in SNAP will
be affected by this regulatory amendment. In January 2020, there
were 218,060 active SNAP households.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: This regulatory amendment will require
affected SNAP households to submit an interim report during their
extended certification time periods.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There is no additional cost to SNAP households
affected by the amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Although an interim report is
required, affected households will have a longer period of time
before program recertification. This should result in less hardship
associated with participating in SNAP and less chance of applicant
or system error.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The initial cost for system design changes to
implement this regulatory amendment is $94,000.00.

(b) On a continuing basis: Implementation of this regulatory
amendment will require mailing costs for issuing interim report forms
to SNAP households, but will decrease the administrative burden on
staff.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
SNAP benefits are 100% federally funded. Administrative functions
are funded at a 50% state and 50% federal match rate. The funding
has been appropriated in the enacted budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment:

There is no increase in fees or funding required to implement this
administrative regulation amendment.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:

This administrative regulation does not establish any fees or directly
or indirectly increase any fees.

(9) TIERING: s tiering applied? Tiering is not applied because
this administrative regulation will be applied in a like manner
statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

1.Federal statute or regulation constituting the federal mandate.
7 C.F.R. 271.2, 273.1, 273.2, 273.4, 273.5, 273.10, 273.11, 273.12,
273.14, 274, 280.1, 7 U.S.C. 2014, 2015, 42 U.S.C. 5122, 5179

2. State compliance standards. KRS 194A.050(1)

3. Minimum or uniform standards contained in the federal
mandate. The provisions of the administrative regulation comply with
the federal mandate.

4. Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter, additional, or
different responsibilities or requirements than those required by the
federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Not
applicable.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services is impacted by this administrative
regulation.

2. ldentify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. 7 C.F.R. 271.2, 273.1, 273.2, 273.4, 273.5, 273.10,
273.11, 273.12, 273.14, 274, 280.1, 7 U.S.C. 2014, 2015, 42 U.S.C.
5122, 5179, KRS 194A.050(1)

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation will not generate new revenue for state or
local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
administrative regulation will not generate new revenue for state or
local government.

(c) How much will it cost to administer this program for the first
year? This administrative regulation will result in new technology
costs for the administrating agency in its first year, but these costs
are not ongoing and the amendment should decrease administrative
burden for staff.

(d) How much will it cost to administer this program for
subsequent years? There is no new ongoing costs to administer this
program as a result of this administrative regulation in subsequent
years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee

JC =

GOVERNOR’S OFFICE
(As Amended at ARRS, August 11, 2020)

10 KAR 1:011. Defense of employees.

RELATES TO: KRS 12.211, 12.212[-], 12.213, 12.215, 44.055

STATUTORY AUTHORITY: KRS 12.213

NECESSITY, FUNCTION, AND CONFORMITY: KRS 12.213
requires the Governor, with the advice of the Attorney General, to
promulgate [adept] administrative regulations governing the
methods of defense of employees or former employees of the
Commonwealth. This administrative requlation establishes the
methods for defense of employees or former employees of the
Commonwealth.

Section 1. Definitions. [When—used—in—this—administrative
regulation:]

(1) “Claim” means a claim whether or not a suit has been filed.

(2) "Civil action" means a civil suit filed in a state or federal
court.

(3) "Defendant" means an employee or former employee of the
Commonwealth who has been sued in a civil action in his or her
official or individual capacity[;—e+beth;] on account of an act or
omission made in the scope and course of his or her employment
as an employee of the Commonwealth and any of its agencies, but
does not include an employee or former employee of the
Commonwealth being sued for negligence in the operation of
a state vehicle.

(4) "State agency" means any department, administrative
body, division, or program cabinet acting for the Commonwealth,
but does not include local units of government such as [a] school
districts, counties, sewer districts, or other municipalities.

(5) "Acts and omissions liability insurance" means insurance to
cover the cost of defending civil actions covered under this
administrative _requlation [Aet] and paying judgments or
settlements resulting therefrom.

Section 2. Notice of Claim; Investigation. An employee or
former employee against whom a claim is made which may result
in a civil action against him or her on account of an act or omission
made in the course of his or her employment by a state agency
shall [shewld] immediately report the [said] claim and the
circumstances surrounding the claim to the Attorney General. The
Attorney General[,—H-he-ershe-thinksit-warranted;] may cause
an investigation of the claim to be made by a regular or special
investigator employed by [ef]his or her office.

Section 3. Application for Defense; Response. (1) An
employee or former employee of the Commonwealth [Any
person] desiring the Attorney General to provide for his or her
defense under this administrative regulation [Aet] shall make a
written request to the Attorney General and shall submit with the
request a copy of the summons, complaint, and all other papers,
documents, and exhibits pertaining to the action.

(2) If the application for defense is received by the
Attorney General at least ten (10) days before a pleading is
due, the Attorney General shall make a timely response to the
court by filing an answer or motion for the defendant [provided-the

]. The filing of a
pleading in the case shall not commit the Attorney General to
continue the defense if the Attorney General has not reached a
final decision and notified the defendant that his or her defense will
be provided.

(3) Upon receiving an application for defense, the Attorney
General, after any [sueh] investigation and research [as] he or
she deems necessary, taking into consideration the [these] factors
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set out in KRS 12.212, shall decide and notify the defendant
whether defense will be provided[;] and, if so, by which [what]
method set out in Section 4 of this administrative regulation.
Unless written acceptance of the defense has been made by
the Attorney General, he or she [Fhe-Attorney-General] shall
not be responsible for the defense of a defendant [urtess—written
acceptance of the defense has been made by the Attorney
General].

(4) In every case where the Attorney General has made a
general delegation of his or her discretionary power to decide
whether [when] to provide defense [to-etherauthority-in-state
government], the delegated [sueh] authority shall make the
decision whether to provide defense. If the delegated authority
provides legal counsel for the defense, the application for
defense provided by this section shall not be filed with the

Attorney General [and-the-applicationfor-defenseprovided-by
this section need not be made to the Attorney General,

shall-previdelegal-counselfor-thedefense]. All settlements
[made—in—such—cases] shalll,-however;] be approved by the
Attorney General as provided by Section 6 of this administrative
regulation.

Section 4. Methods of Defense. (1) If [Except where] a [the]
defendant is covered by insurance as provided in Section 5 of this
administrative regulation, defense to a civil action may be provided
in any of the following manners:

(a) The Attorney General may assign an assistant attorney
general or a special assistant attorney general employed for that
purpose to handle the case to conclusion by [either] settlement or
final adjudication.

(b) The Governor, or any department with the approval of the
Governor, may assign a regularly employed attorney pursuant to
[ander] KRS 12.210 or an attorney employed under a personal
service contract to handle the case to conclusion by settlement
or final adjudication [as-r-paragraph-{a)ofthissubsection].

(c) Any state agency may assign its employed counsel to
handle the case.

(2) Except as provided in Section 6 of this administrative
regulation, and regardless of the method of defense provided, a
[re] settlement of litigation being defended under this
administrative regulation shall not be made without the approval of

the Attorney General[—except-as—provided-in-Section-6-of-this
administrative regulation].

(3) A defendant who has requested defense under this
administrative regulation may elect to provide his or her defense by
counsel employed by the defendant and [ir-sueh-ease] shall notify
the counsel employed by the state of his or her election in writing.

Section 5. Insurance. (1) Any state agency, or class of state
agencies, may be authorized by the Governor to purchase acts
and omissions liability insurance for the protection of its employees
and the benefit of the public.

(2) Any state agency that [whieh] believes it is economically
feasible to purchase acts or omissions liability insurance may
request the Governor for authority to do so. The agency's request
shall be documented with data as to the history of claims, probable
cost of the insurance, and any reasons it believes insurance is
advisable [for-said-ageney].

(3) Any policy of acts and omissions liability insurance
purchased by a state agency shall provide a maximum coverage of
$50,000 for each claim. Nothing in this administrative regulation
shall be deemed to waive the sovereign immunity of the
Commonwealth with respect to a claim covered by this
administrative regulation or to authorize the payment of a judgment
or settlement against a state employee in excess of the limit
provided in any acts or omissions liability insurance purchased by
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a state agency.[

. : . iele ]

Section 6. Settlements. (1) Any counsel assigned by a state
agency or the Attorney General may recommend to the Attorney
General the settlement of a civil action against a defendant under
this administrative regulation. If the Attorney General approves the
recommended settlement, [recommended] he or she shall notify
the Secretary of the Finance and Administration Cabinet by written
memorandum and if the Secretary concurs in the [this]
recommendation the Secretary shall issue a voucher to the State
Treasurer for payment of the settlement. A [Ne] settlement shall
not be made or paid without [the] prior approval of the Attorney
General.

(2) Guidelines for settlements. A [Ne] settlement shall not
[sheuld] be recommended unless the assigned counsel believes:

(a) The claim is legally valid;[5]

(b) There is a strong probability of a judgment being rendered
against the defendant;_and[;]

(c) The settlement is a reasonable compromise in light of the
nature of the claim.

(3) Defense counsel shall document,_in writing, the reasons
for recommending a settlement [ir—writing] to the Attorney
General and the documentation shall be a public record open to
public inspection.

(4) This section shall not apply to any settlement reached by a
defendant or his or her insurer which results in no cost to the
Commonwealth.

Section 7. Cost of Administration. The Attorney General shall
be reimbursed for the cost to his or her office for the administration
of KRS 12.211 to 12.215 upon vouchers submitted by the Attorney
General and approved by the Secretary of the Finance and
Administration Cabinet.

CONTACT PERSON: S. Travis Mayo, Office of the Governor,
700 Capitol Avenue, Suite 106, Frankfort, Kentucky 40601; Phone:
502-564-2611; Fax: 502-564-6858; travis.mayo@Kky.gov.

COUNCIL ON POSTSECONDARY EDUCATION
(As Amended at ARRS, August 11, 2020)

13 KAR 1:050. Licensed out-of-state college’s eligibility for
Kentucky tuition grant.

RELATES TO: KRS 164.020(37), 164.785, 164.945, 164.946,
164.947, 164.992

STATUTORY AUTHORITY: KRS 164.785(7)(c)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
164.785(7)(c) requires the Council on Postsecondary Education to
promulgate an administrative regulation to implement the
requirement that, beginning with the 2011-2012 academic year,
programs or campuses of any out-of-state postsecondary
education college that is licensed by the Council on Postsecondary
Education to operate in Kentucky and whose institutional programs
are not composed solely of sectarian instruction, but in which
accreditation by the Southern Association of Colleges and Schools
is not an option, be reviewed and approved by the Council on
Postsecondary Education based on accreditation criteria that
mirrors  Southern  Association of Colleges and Schools
accreditation criteria in order to qualify as an eligible institution in
which a student may enroll and receive a Kentucky tuition grant.

Section 1. Definitions. (1) "Accredited" means the approval of
an accrediting agency.

(2) "Accrediting agency" means a national or regional agency
which evaluates colleges and is recognized by the United States
Department of Education, the Council on Higher Education
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Accreditation, or the Council on Postsecondary Education.

(3) "Agent" means any person employed by a college to act as
a solicitor, broker, or independent contractor to procure students
for the college by solicitation in any form made at any place other
than the main campus of the college.

(4) "College" is defined by KRS 164.945(1).

(5) "Degree" is defined by KRS 164.945(2).

(6) [“Diploma”is-defined by KRS-164.946(3).

{A]"Out-of-state college” means a college that is chartered,
organized, or has its principal location outside of Kentucky.

(N[€8)] "President" means the president of the Council on
Postsecondary Education.

(8)[{9)] “Regional accrediting association”

164.740(18).

Section 2. General Requirements. (1) If an out-of-state college
licensed by the Council on Postsecondary Education is seeking to
qualify as an eligible institution in which a student may enroll and
receive a Kentucky tuition grant, and if accreditation by the
Southern Association of Colleges and Schools is not an option for
the college, the college shall apply with the Council on
Postsecondary Education.

(2)(a) Approval by the Council on Postsecondary Education
shall be for the sole purpose of qualifying a Kentucky campus or
campuses of a college as an eligible institution in which a Kentucky
student may enroll and receive a Kentucky tuition grant, and shall
not mean that the college is accredited by the Commission on
Colleges of the Southern Assaociation of Colleges and Schools, the
Council on Postsecondary Education, or any other agency.

(b) A college shall not represent its status as seeking or being
accredited by the Commission on Colleges of the Southern
Association of Colleges and Schools, the Council on
Postsecondary Education, or any other agency.

(3)(a) A college seeking eligibility shall submit the "Application
for Council on Postsecondary Education Approval for Eligibility
Pursuant to 13 KAR 1:050" for each licensed Kentucky program or
instructional site to the president.

(b) A college seeking eligibility shall submit a complete and
accurate "Application for Council on Postsecondary Education
Approval for Eligibility Pursuant to 13 KAR 1:050" by [:

2:] May 30 of the year prior to the first academic year for which
it seeks to be eligible.

(4) The college shall pay a nonrefundable fee of $10,000
[$3000] to the Council on Postsecondary Education with the
submission of the application. Review of the application shall not
occur until the fee is paid by the college. [Fhis—fee-shall-be-in
adldition-te-any-costs-associated-with-a-site-visit:]

the application

is defined by KRS

(5) The president shall review and

documentation submitted by the applicant college.[
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99‘“‘. gthecompletion otthe sitevisit: 1

Section 3. Integrity of College. (1) The college shall operate
with integrity in all matters.

(2) The college shall be responsible for any of its agents and
any individual who reports to the president on behalf of a college,
either by virtue of his or her office or as delegated by the chief
executive officer of the college, in all matters regarding institutional
integrity.

(3) Failure to respond appropriately to the president’s decisions
and requests or to make complete, accurate, and honest
disclosure shall be grounds for the president to impose a sanction,
including ineligibility under this administrative regulation.

Section 4. Core Requirements. A college applying for approval
by the Council on Postsecondary Education shall meet the
standards established in this section.

(1) The college shall have a clearly defined, comprehensive,

(b) Use multiple measures to document student success.

(9) The college shall identify expected outcomes, assess the
extent to which it achieves those [these] outcomes, and provide
evidence of seeking improvement based on analysis of the results
in [the-areas-below]:

(a) Student learning outcomes for each of its educational
programs;

(b) Student learning outcomes for collegiate-level general
education competencies of its undergraduate degree programs;
and

(c) Academic and student services that support student
success.

(10) The college shall have educational programs that embody
a coherent course of study, are compatible with the stated mission
and goals of the college, and are based on fields of study
appropriate to higher education.

(11) The college shall require the successful completion of a
general education component at the undergraduate level that:

(a) Is based on a coherent rationale;

(b) Is a substantial component of each undergraduate degree
program; and

(c) Ensures breadth of knowledge by having at least one (1)
course from each of the following areas: humanities and fine arts,
social _and behavioral sciences, and natural science and
mathematics, and the courses do not narrowly focus on skills,
techniques, and procedures specific to a particular occupation or
profession.

(12) The college shall:

(a) Publish, implement, and disseminate academic policies that
adhere to principles of good education practice and that accurately
represent the programs and services of the college;

and published mission specific to the college and appropriate for
higher education. The mission shall address teaching and learning,
and where, applicable, research and public service.

(2) The college shall:

(a) Have degree-granting authority from

its _home state

(b) Make available to students and the public current academic
calendars, grading policies, cost of attendance, and refund
policies;

(c) Ensure the availability of archived official catalogs with
relevant information for course and degree requirements; and

authorization agency;
(b) Be licensed by the Council on Postsecondary Education in

(d) Publish and implement policies on the authority of faculty in
academic and governance matters, and places primary

accordance with 13 KAR 1:020 prior to seeking eligibility under this

responsibility for the content, guality, and effectiveness of the

administrative requlation; and

(c) Be accredited by a regional accrediting association.

(3) The college shall have a governing board of at least five (5)
members that:

(a) Is the legal body with specific authority over the college;

(b) Exercises fiduciary oversight of the college;

(c) Ensures that both the presiding officer of the board and a
majority of other voting members of the board are free of any

curriculum with its faculty.

(13) The college shall:

(a) Publish admissions policies consistent with its mission;

(b) Have recruitment materials and presentations that
accurately represent the practices, policies, and accreditation
status of the college; and

(c) Ensure that independent contractors or agents used for
recruiting purposes and for admission activities are governed by

contractual, employment, personal, or familial financial interest in

the same principles and policies as institutional employees.

the college;
(d) Is not controlled by a minority of board members or by

(14) The institution shall publish policies for evaluating,

organizations or colleges separate from it; and

(e) Defines and regularly evaluates its responsibilities and
expectations.

(4) The college shall have a chief executive officer selected
and evaluated by the college’s board whose primary responsibility

awarding, and accepting credit not originating from the institution
that ensure [-Theinstitution-ensures]:

(a) The academic quality of any credit or coursework recorded
on its transcript;

(b) An approval process with oversight by persons
academically qualified to make the necessary judgments; and

is to the college and has ultimate responsibility for, and exercises
appropriate control over, the college’s educational, administrative,

(c) The credit awarded is comparable to a designated credit
experience and is consistent with the institution’s mission.

and fiscal programs and services.
(5) The college shall _employ and regularly evaluate
administrative_and academic officers with appropriate _experience

(15) The college shall:
(a) Provide adequate and appropriate library and learning and
information resources, services, and support for its mission;

and gualifications to lead the college.
(6) The college shall employ an adequate number of full-time

(b) Ensure an adequate number of professional and other staff
with appropriate education or experience [experiences] in library

faculty members to support the mission and goals of the college.
(7) The college shall engage in ongoing, comprehensive, and

or_other learning or_information resources to accomplish the
mission of the college; and

integrated research-based planning and evaluation processes that:
(a) Focus on institutional quality and effectiveness; and
(b) Incorporate a systematic review of institutional goals and

(c) Provide students and faculty with access and user
privileges to its library services, and access to reqular and timely
instruction in the use of the library and other learning or information

outcomes consistent with its mission.

(8) The college shall:

(a) ldentify, evaluate, and publish goals and outcomes for
student achievement appropriate to the college’s mission, the

resources.
(16) The college shall:
(a) Provide appropriate academic and student support
programs, services, and activities consistent with its mission;

nature of the students it serves, and the kinds of programs offered;
and
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(b) Publish appropriate and clear procedures for addressing
written student complaints, demonstrate that it follows the
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procedures when resolving student complaints [them], and mission—shall-address—teaching—andlearning—and,—if—applicable;
maintain [maintains] a record of its student complaints; and research-and-public service:

(c) Provide information and guidance to help student borrowers {6)Institutional—effectiveness.—The—college—shall-engage—in

understand how to manage their debt and repay their loans.

(17) The college shall have sound financial resources and a and-evaluation processes that:

demonstrated, stable financial base to support the mission of the {ay+tneorporate—a—systematic—review—ofinstitutonal—mission;
college and the scope of its programs and services. goals—and-outcomes:

(18) The college shall provide [thefolowing financial {b)-Result-in—continuing-improvement-in—institutional-quality;
statements]: and

(&) An institutional audit for the most recent fiscal year {e}-Bemonstrate—the—college—is—eHectively—acecomplishing—s

prepared by an independent certified public _accountant or
appropriate _governmental auditing agency employing the
appropriate audit gquide;

(b) A statement of financial position of unrestricted net assets,
exclusive of plant assets and [ad] plant-related debt [debit], which
represents the change in unrestricted net assets attributable to
operations for the most recent year; and

(c) An annual budget that is preceded by sound planning, is
subject to sound fiscal procedures, and is approved by the
governing board.

(19) The college shall:

(a) Be in compliance with its program responsibilities under
Title IV of the most recent Higher Education Act as amended; and

(b) Audit financial aid programs as required by federal and
state regulation.

(20) The college shall ensure adequate physical facilities and
resources that appropriately serve the needs of the college’s
educational programs, support services, and other missions-
related activities and take steps to provide a healthy, safe, and
secure environment for all members of the campus community. [
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(2) Fhe college, through-ownership-or formal agreements -shall ('?f"d.' strat Fe_ staf-evaluations. The coliege s'a. evaluate

518



VOLUME 47, NUMBER 3- SEPTEMBER 1, 2020




VOLUME 47, NUMBER 3- SEPTEMBER 1, 2020

C.F.R-Part 668]

Section 5 [6]. Action on Application. Within six (6) months of
the submission of an "Application for Council on Postsecondary
Education Approval for Eligibility Pursuant to 13 KAR 1:050" [ifa

site-visit-is-not-conducted—orwithin-ninety-(90)-working-days-of-the
completion—ef-a-site—visit;] the president shall do one (1) of the
following:

(1) Approve the applicant college for status as an eligible
institution in which a student may enroll and receive a Kentucky
tuition grant for ten (10) years;

(2) Deny the applicant college for status as an eligible
institution; or

(3) Notify the applicant college of deficiencies which shall be
corrected before approval is granted.

Section 6. Renewal. (1) Beginning with the 2022-2023
academic year, a college approved by the Council for eligibility
[beginning-with-the 2022-2023 academic-year]for ten (10) years
shall seek renewal of eligibility by submitting the “Application for
Council _on Postsecondary Education Approval for Eligibility
Pursuant to 13 KAR 1:050” by May 30 of the year prior to its
eligibility expiration, and shall pay a nonrefundable fee of $10,000

month and day of its initial eligibility for 2022, and shall pay a
nonrefundable fee of $10,000 to the Council on Postsecondary
Education with the submission of the application. Review of the
application shall not occur until the fee is paid by the college.

Section 7. Substantive Change. (1) Approval pursuant to this
administrative regulation shall be specific to a licensed college and
based on conditions existing at the time of the most recent
evaluation and shall not be transferable to other colleges or
entities.

(2) An approved college shall notify the president within thirty
(30) days of action by an accrediting agency that results in the
college being placed on probationary status, a college losing
accreditation, or a college being denied accreditation.

(3) The president shall be responsible for evaluating all
substantive changes to assess the impact of the change on the
college’s compliance with this administrative regulation. [Fhe

(4) A college’s failure to comply with this section shall be
grounds for ineligibility under this administrative regulation.

(5) If a college is unclear as to whether a change is substantive
in nature, the college shall contact the Council on Postsecondary
Education in writing for consultation.

(6) A substantive change shall include[the-following]:

(a) Action by an accrediting agency that results in the college
being placed on probationary status, a college losing accreditation,
or a college being denied accreditation;[

I - ; ingi]

(b) [€e)] Initiating a merger or consolidation;

(c) [¢&h] Altering significantly the educational mission of the
college;

(d) [¢e)] Relocating a licensed Kentucky instructional site or
principal location of the college;

(e) [¢H] Changing the college’s governance, ownership, control,
or legal status;

(f) [€e9] Changing the name of the college;

(9) [(h)] Altering significantly the length of a program;[

(h) [(p] Adding a new instructional site or program licensed in
accordance with 13 KAR 1:020;

(i) [(k)] Denial, suspension, or revocation of licensure by the
Council on Postsecondary Education pursuant to 13 KAR 1:020;
or

(1) [9] Closing the college, a Kentucky licensed instructional
site, or a Kentucky licensed program and initiating teach out
agreements.

(7) Within six (6) months of notification by the college of a
substantive change [if-a-site-visitis-net-conducted,—orwithin-ninety
{90)-working-days-of-the-completion-of-a-site-visit;] the president
shall do one (1) of the following:

(a) Approve the substantive change and continue approval
under this administrative regulation without changing the approval
period;

(b) Deny the substantive change and require that the college
abandon and not proceed with the substantive change or else lose
approval under this administrative regulation;

(c) Notify the college of deficiencies which shall be corrected
before the substantive change is approved, and suspend or revoke
approval under this administrative regulation; or

(d) Suspend or revoke approval under this administrative
regulation.

Section 8. Site Visits. (1) The president may conduct, or may
have conducted, an announced or unannounced site visit of a

to the Council on Postsecondary Education with the submission of

licensed college during reasonable business hours to inspect the

the application. Review of the application shall not occur until the

files, facilities, and equipment as well as conduct interviews to

fee is paid by the college.
(2) A college that was previously approved by the Council for

determine the college’s eligibility under this administrative
regulation.

eligibility beginning with the 2011-2012 academic year shall seek
renewal of eligibility by submitting the “Application for Council on

(2) Failure to provide full access to the college’s files, facilities,
and equipment or prevention of interviews shall be grounds for

Postsecondary Education Approval for Eligibility Pursuant to 13

ineligibility.

KAR 1:050” by May 30, 2021 in order to seek eligibility beyond the
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(3) All costs associated with a site visit and necessary
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subsequent visits, including travel, meals, lodging, and consultant
honoraria shall be paid by the applicant college.

(4) The estimated cost of the site visit shall be paid by the
college prior to the site visit, and final settlement regarding actual
expenses incurred shall be paid no later than thirty (30) days
following the completion of the site visit.

(5) Failure to pay these costs shall result in ineligibility.

Section 9. [8:] Hearings and Appeals. (1) If the president has
determined that there are sufficient grounds for ineligibility
under this administrative requlation, he or she [Fhepresident]
may, for cause, require the chief administrative officer, or other
officers, of a college to appear for a hearing, consistent with the
provisions of KRS Chapter 13B, in order to determine the facts [if

the-prestdenthasdetermined-that thereare sufficientgrounds

(2) The chief administrative officer, or other officers, of the
college may be accompanied at the hearing by counsel of their
own choosing and at their expense.

(3) Within thirty (30) working days after a hearing is held, the
president shall reach a determination and shall issue findings, in
writing, to the Council and to the chief administrative [executive]
officer of the college.

(4) A college may appeal the actions of the president regarding
a college’s ineligibility under this administrative regulation
according to the following procedure:

(a) A college shall notify the president of the intent to appeal an
action within fourteen (14) days of the receipt of the letter notifying
the college of the action taken;

(b) The president shall request that the Office of Administrative
Hearings appoint a hearing officer who shall conduct an
administrative hearing consistent with the provisions of KRS
Chapter 13B;

(c) The appeal shall be presented in writing no later than sixty
(60) days following the receipt of notification of intent to appeal,

(d) The appeals officer shall review findings of fact, consider
testimony, draw conclusions, and formulate a recommendation
consistent with the facts and this administrative regulation;

(e) Within fourteen (14) days, the report of the appeals officer
shall be forwarded to the college and to the president of the
Council on Postsecondary Education; and

(f) Within thirty (30) working days of receipt of the report of the
appeals officer, the president shall approve or not approve the
college.

Section 10. [9+] Incorporation by Reference. (1) "Application for
Council on Postsecondary Education Approval for Eligibility
Pursuant to 13 KAR 1:050", May 2020 [Nevember—2009], is
incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Council on
Postsecondary Education, 100 Airport Road, 2nd Floor, [1624

Capital-Center-Drive;-Suite-320;] Frankfort, Kentucky 40601.

CONTACT PERSON: Sarah Levy, Executive Director of
Postsecondary Licensing, Council on Postsecondary Education,
100 Airport Road, 2nd Floor, Frankfort, Kentucky 40601, phone
502.892.3034, email sarah.levy@ky.gov.

GOVERNOR’S OFFICE
Kentucky Department of Veterans’ Affairs
Office of Kentucky Veterans’ Centers
(As Amended at ARRS, August 11, 2020)

17 KAR 1:030. Nurse Loan Repayment Program.

RELATES TO: KRS 18A.190, 40.320, 314.011

STATUTORY AUTHORITY: KRS 40.325(2)[(1)], 40.327

NECESSITY, FUNCTION, AND CONFORMITY: KRS
40.325(2)[¢2)] authorizes state veterans’ nursing homes. KRS
40.327(1) and (5) requires the Department of Veterans' Affairs
(KDVA) and the Kentucky Higher Education Assistance Authority
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(KHEAA) to create a Veterans’ Affairs Nurse Loan Repayment
Program (VANLRPP) for registered nurses and licensed practical
nurses within the Department's employ. KRS 40.327(6) requires
administrative regulations necessary to operate this program. This
administrative regulation establishes the eligibility requirements, the
application process, the selection criteria, and the award process for
the Nurse Loan Repayment Program.

Section 1: Definitions. (1) “Full time” means working at least a
forty (40) hour work week every week of the year, except for authorized
and approved leave and holidays as established in KRS 18A.190.

(2) “Licensed practical nurse” is defined by KRS 314.011(9).

(3) “Registered nurse” is defined by:

(a) KRS 314.011(5); and

(b) Does not include nurse practitioners.

(4) “Satisfactory employment” means employment in which the
applicant does not have disciplinary or corrective actions during the
year being certified and in which the applicant is not currently on a
performance improvement plan at the time the application is
submitted.

Section 2. Eligibility Requirements. To be eligible to apply for
the program, an applicant shall:

(1) Have a current Kentucky license as a registered nurse (RN)
or as a licensed practical nurse (LPN);

(2) Be currently employed as an RN or LPN on a full-time basis
at a Kentucky Department of Veterans Affairs’ state veteran
nursing home;

(3) Be a classified employee with status under KRS Chapter
18A; and

(4) Have completed at least one (1) year of full-time,
satisfactory employment performance as an RN or LPN at a
KDVA'’s state veteran nursing home in the year preceding the
application; and

(5) If applying for loan repayment more than once, each
application shall be consecutive to the prior application up to a
maximum of four (4) consecutive applications and up to a
maximum loan repayment for four (4) successful, consecutive
applications of no more than $40,000[ferty—thousand—($406,000)
dolars].

(6) An applicant shall not have other unsatisfied
contractual service obligations upon completing the Contract
Between Nurse Loan Repayment Applicant and the Kentucky
Department of Veterans Affairs.

(7) An_applicant shall not have an active military

obligation.

Section 3. Application Process. Each eligible applicant shall
complete a Veterans Affairs Nurse Loan Repayment Program
(VANLRP) Application and submit:

(1) The Veterans Affairs Nurse Loan Repayment (VANLRP)
Application between January 1 and March 31;[ard]

(2) Documentation required to be attached to the Veterans
Affairs Nurse Loan Repayment (VANLRP) application,
including:

(a) A professional experience narrative;

(b) Educational loan debt information; and

(c) A copy of a current, valid Kentucky Nursing License;

(3) One (1) copy of the KRS Chapter 18A annual
performance evaluation, if any, which the applicant received for
the immediate prior calendar year.

Section 4. Selection Process. (1) The selection panel shall
consist of the executive director of the Office of Kentucky Veterans
Centers (OKVC), the deputy executive director of OKVC, and the
administrator of the state veterans nursing home where the
applicant is employed.

(2) Criteria for selection shall include:

(a) Availability of funding;

(b) The work performance of the applicant compared to other
applicants; and

(c) The needs for additional nurses at the applicant’'s state
veteran nursing home compared to the needs of the other state
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veterans nursing homes.

Section 5. Award Process. (1) Upon the selection panel
awarding an applicant a loan repayment, the Commissioner of the
Kentucky Department of Veterans Affairs shall issue an Award
Letter to the applicant.[;]

(2) The Award Letter shall state the amount of loan repayment
of up to twenty-five (25) percent of the applicant’s loan balance up
to a maximum of $10,000[tep—thousand—{10.000)-doHars] per
application year.

(3) KDVA and the applicant shall enter into a binding contract
stating the terms of the loan repayment on the Contract Between
Nurse Loan Repayment Applicant and the Kentucky Department of
Veterans Affairs document.

(4) OKVC shall notify the Kentucky Higher Education
Assistance Authority to implement the repayment and the
Personnel Cabinet to process the taxable amount through
employee payroll.

Section 6[5]. Appeals. Denial by the selection panel shall not
be considered a sanction and shall not be appealable.

Section 7[6]. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) “Contract Between Nurse Loan Repayment Applicant and
the Kentucky Department of Veterans Affairs”, 2020;

(b) “Veterans Affairs Nurse Loan Repayment
(VANLRP) Application”, 2020; and

(c) “Award Letter”, 2020.

(2) This material may be inspected, copied, or obtained at the
Kentucky Department of Veterans Affairs, 1111B Louisville Road,
Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30
p.m.

Program

CONTACT PERSON: Mark Bowman, Executive Director,
Office of Kentucky Veterans’ Centers, Kentucky Department of
Veterans’ Affairs, 1111B Louisville Road, Frankfort, Kentucky
40601,phone (502) 564-5725, fax (502) 564-4036, email
Mark.Bowman@ky.gov.

BOARDS AND COMMISSIONS
Board of Cosmetology
(As Amended at Interim Joint Committee on Licensing,
Occupations, and Administrative Regulations, July 30, 2020)

201 KAR 12:030. Licensing, permits, and examinations.

RELATES TO: KRS
317A.145[-317.145]

STATUTORY AUTHORITY: KRS 317A.060

NECESSITY, FUNCTION, AND CONFORMITY: KRS
317A.060 requires the board to promulgate administrative
regulations governing licenses in cosmetology, esthetic practices,
and nail technology, including the operation of schools and salons
of cosmetology, esthetic practices, and nail technology. This
administrative regulation establishes procedures for examinations
and licensing.

12.245, 317A.020, 317A.050, 317A.060,

Section 1. Fees. License and permit fees are set forth in 201
KAR 12:260.

Section 2. Prior Felony Convictions. An applicant for any
license, permit, or examination issued or conducted by the board
convicted of a prior felony shall include with his or her application:

(1) A signed letter of explanation from the applicant;

(2) A certified copy of the judgment and sentence from the
issuing court; and

(3) A letter of good standing from the applicant’s probation or
parole officer, if currently on probation or parole.

Section 3. Reciprocal Licensing. (1)_A _license issued by
another state shall be considered comparable if the laws of
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that state require at a minimum:
(a) 1,500 hours of curriculum for cosmetology:;
(b) 450 hours of curriculum for nail technology;
(c) 750 hours of curriculum for esthetics; or
(d) 750 hours of curriculum for instructors.
faws-of that state reqire-ata-minimum:

{2)] An applicant licensed in another state may be licensed by
reciprocity by submitting the Out of State Transfer Application and
the following:

(a) Digital certification showing proof of a passing score on a
board-approved nationally recognized theory and practical exam;

(b) Current digital certification of the out of state license from
the issuing state board showing a license in active and good
standing;

(c) Diploma or certified testing documents proving 12th grade
equivalency education;

(d) Payment of the applicable license and endorsement fees
required by 201 KAR 12:260 unless a member of the United
States Military, Reserves, or National Guard, or his or her
spouse, or a veteran or the spouse of a veteran submitting the
license fee a established in subsection (4)(d) of this section;

(e) A copy of the applicant's government-issued photo
identification; and

() A two (2) by two (2) inch passport photo of the applicant
taken within the past six (6) months.

(3) An applicant from a state whose licensing requirements fail
to meet subsection (1) of this section shall apply for a reciprocal
license by submitting:

(a) Documentation required by subsection (2)(a) through (f) of
this section; and

(b) Payment of the applicable examination fees established in
201 KAR 12:260.

(4) Pursuant to KRS 12.245, a member of the United States
Military, Reserves, or National Guard, or his or her spouse, or
a veteran or the spouse of a veteran[Active-duty -militaryand
family-members] shall apply for a reciprocal license by submitting:

(a) All documents required by subsection 2(a) through (f) of
this section;

(b) The Military Transfer Application;

(c) A document showing proof of service,[-copy—ef-the]
sponsor's service,[active-duty] or discharge orders listing the
applicant [as-spenser] or an accompanying family member as a
member of the United States Armed Services; and

(d) Payment of a twenty-five (25) dollar license fee.

(5) All requests for certification of hours or a license shall use
the Certification Request Form accompanied by a copy of the
applicant’'s government-issued photo identification and payment of
the fee as set forth in 201 KAR 12:260. Certifications shall only be
transmitted digitally to the reciprocal state agency.

Section 4. Permits. (1) Any person who engages in the practice
of threading, makeup artistry, or eyelash artistry shall first obtain a
permit from the board by submitting a completed Permit
Application and paying the fee established in 201 KAR 12:260.

(2) The applicant shall include with the Permit Application:

(@) A copy of the applicant's government-issued photo
identification;

(b) A two (2) by two (2) inch passport photo of the applicant
taken within the past six (6) months;

(c) Proof of completion of a board-approved sanitation course
within the (1) year period preceding the application; and

(d) Proof of completion of a board-approved program, if
applying for an eyelash artistry permit.

Section 5. Examination Registration. (1) Applicants shall
register as follows:

(a) A student of a licensed cosmetology school shall register
with the board at least eight (8) months prior to graduation [forthe
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(b) A nail technician student shall register with the board at
least forty-five (45) days prior to graduation [ferthe-requested-nail
technician-examination-date]; and

(c) An esthetician student shall register with the board at least

four (4) months prior to graduation [ferthe-requested-esthetician
o I

(2) A completed Application for Examination or Out of State
Application for Examination shall be received in the Board office no
later than ten (10) business days prior to the examination date to
be scheduled for either the theory test or the practical
demonstration component of the exam. Each exam component
shall be scheduled using a separate application and payment of
the fee set forth in 201 KAR 12:260.

(3) All examination applicants shall submit a two (2) by two (2)
inch passport photo of the applicant taken within the past six (6)
months.

(4) Theory examination dates shall be valid for ninety (90) days
from student notification.

(5) A passing score for the theory examination, proper
application, and payment of fees shall be required prior to being
scheduled for the practical examination.

(6) An applicant with curriculum hours obtained in another
state shall include with the Out of State Application for Examination
the following:

(a) Certification of curriculum hours from the state licensing
board or agency where the hours were obtained, if the state
requires the reporting of curriculum hours; or

(b) Certification of the valid licensing status of the school
attended from the state board or licensing authority and an official
transcript certified by the school.

(7) Examination applicants shall wear a full set of solid color
medical scrubs and bring all instruments and supplies as listed on
the board Web site for the practical examination. White colored
scrubs or other clothing is prohibited.

Section 6. Examination Components. (1) The examination shall
consist of a theory test and a practical demonstration taken from
the curriculum requirements specified in 201 KAR 12:082.

(2) The practical demonstration shall be performed on a:

(a) Mannequin head and hand for the cosmetology practical
examination;

(b) Mannequin head for the esthetician or blow drying services
practical examination; or

(c) Mannequin hand
examination.

(3) The applicant shall provide a mannequin head or hand as
needed for an examination.

for the nail technician practical

Section 7. Grading. (1) A minimum passing grade of seventy
(70) percent on the theory test and the practical demonstration
shall be required for the cosmetologist, esthetician, and nail
technician examinations

(2) A minimum passing grade of eighty (80) percent on the
theory test and eighty-five (85) percent on the practical
demonstration shall be required for all instructor examinations.

(3) All passing exam scores shall be valid for six (6) months
from completion.

Section 8. Practice before Examination Prohibited. A student
engaging in the practice of cosmetology, esthetic practices, or nail
technology prior to the board examination shall be ineligible to take
the examination for a period of one (1) year from the date of the
unauthorized practice.

Section 9. License Application. (1) An applicant who passes
the examination shall have ninety (90) days following the
examination to apply for a license by submitting the License
Application form and the following documentation:

(a) Diploma or certified testing documents proving 12th grade
equivalency education;

(b) Payment of the applicable license fee required by 201 KAR
12:260;
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(c) A copy of the applicant's government-issued photo
identification; and

(d) A two (2) by two (2) inch passport photo of the applicant
taken within the past six (6) months.

(2) Failure to apply for a license as required by subsection (1)
of this section shall require payment of the appropriate restoration
and licensing fees set forth in 201 KAR 12:260 before a license
may be issued.

(3) An applicant may apply for an apprentice instructor license
to be used for training in an approved program after one (1) year of
professional licensing. Applicants shall submit the Apprentice
Instructor License Application and provide the following
documentation:

(a) Diploma or certified testing documents proving 12th grade
equivalency education;

(b) Payment of the applicable license fee required by 201 KAR
12:260;

(c) A copy of the applicant's government-issued photo
identification; and

(d) A two (2) by two (2) inch passport photo of the applicant
taken within the past six (6) months.

Section 10. Retaking Examinations. (1) Any applicant who fails
either the theory test or the practical demonstration may retake that
portion of the examination upon submitting a new Application for
Examination with a two (2) by two (2) inch passport photo of the
applicant taken within the preceding six (6) months, and paying the
examination fee required by 201 KAR 12:260.

(a) After three (3) failed attempts, the examinee shall be
required to wait six (6) months before retaking either portion of the
examination. If the examinee does not receive a passing score
after the third attempt, then the individual shall take an eighty (80)
hour supplemental course in theory studies at a school licensed by
the board prior to being eligible to retake the examination.

(b) Following the supplemental course, the examinee may
attempt the examination two (2) additional times. If the examinee
fails both attempts the examinee shall be prohibited from taking the
examination within three (3) years from the date of the final failed
attempt.

(2)An applicant caught cheating or impersonating another shall
not be allowed to retake the examination for a minimum of one (1)
year from the date of the original examination.

(3) Any applicant who fails to report for the examination on the
date specified by the board shall submit a new examination
application and examination fee prior to being rescheduled for
examination. The board may waive the examination fee for good
cause shown. "Good cause" includes:

(@) An illness or medical condition of the applicant that
prohibits the applicant from reporting for the examination; or

(b) A death, illness, or medical condition in the applicant's
immediate family that prohibits the applicant from reporting for the
examination.

(4) Documents and certificates submitted with an Application
for Examination are valid for one (1) year following the date of
submission after which time applicants shall submit updated
documents and a new examination application.

Section 11. Duplicate Licenses, Renewal, and Restoration. (1)
If a license is lost, destroyed, or stolen after issuance, a duplicate
license may be issued. The licensee shall submit a statement
verifying the loss of the license using the Duplicate License
Application that includes a copy of a government-issued photo
identification, and pay the duplicate license fee listed in 201 KAR
12:260. Each duplicate license shall be marked "duplicate”.

(2) The annual license renewal period is July 1 through July
31. All licenses and permits shall:

(a) Be renewed using the Renewal Application or by using the
board’s online portal;

(b) Include the required copy of a government-issued photo
identification;

(c) Include payment of the fee set forth 201 KAR 12:260; and

(d) Include payment of any outstanding fines associated with a
prior disciplinary action as described in KRS 317A.145.
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(3) To restore an expired license or permit, a Restoration
Application shall be submitted to the board with payment of the
restoration fee as set forth in 201 KAR 12:260 for each year the
license has been expired, the total of which shall not exceed $300
per license restored, along with the following:

(a) For an expired individual license or permit, a copy of a
government-issued photo identification;

(b) For an expired salon license or limited facility permit, a new
Salon Application or Limited Facility Permit Application; or

(c) For an expired school license, a new School Application

Section 12. Salon and Facility Applications. (1) Each person,
firm, or corporation applying for a license to operate a new or
relocating beauty salon, nail salon, esthetic salon, or limited facility
shall submit the Salon Application or Limited Facility Permit
Application with required copies of state identification and driver's
licenses, pay the applicable fee set forth in 201 KAR 12:260, and
[be inspeected] request an inspection by the board inspector in
writing a minimum of five (5) business days prior to opening for
business.

(2) A new or relocating salon or facility shall comply with all
applicable city, county, state zoning, building, and plumbing laws,
administrative regulations, and codes.

(3) A salon or facility may be located on the premises of a
nursing home or assisted living facility if the salon or facility meets
all requirements of this section.

(4) Any salon or facility located in a residence shall have a
separate outside entrance for business purposes only. This
subsection shall not apply to a nursing home or assisted living
facility if the home or facility has obtained a salon license from the
board.

(5) A salon or facility shall not open for business prior to
issuance of its license or permit.

(6) Each salon shall maintain a board licensed manager
properly licensed in the services the salon provides at all times.

(7) Salon and limited beauty salon licenses and facility permits
shall be mailed to the Kentucky mailing address on the application.

Section 13. Change in Salon Ownership or Transfer of Interest.

(1) The owners, firm, or corporation operating a licensed salon
shall submit to the board a new Salon Application, Limited Facility
Permit Application, or Manager Change Form and payment of the
license or change fee as set forth in 201 KAR 12:260 no later than
thirty (30) business days prior to selling, transferring, or changing
ownership [erchanging-managers].

(2) All manager changes shall be made with the board within
ten (10) business days.

(3)[(@)] No transfer of ownership interest in a salon shall take
effect while the salon license to be transferred is the subject of
ongoing disciplinary action pursuant to KRS 317A.145.

Section 14. School Licenses. (1) Each person, firm, or
corporation applying for a license to operate a school shall submit
a School Application and the applicable fee set forth in 201 KAR
12:260.

(2) The School Application shall be accompanied by:

(a) A proposed student contract listing all financial charges to
enrolling students; and

(b) A proposed floor plan drawn to scale by a draftsman or
architect.

(3) Each school shall comply with city, county, and state
zoning, building, and plumbing laws, administrative regulations and
codes.

(4) Prior to license issuance and following the receipt of a
completed application with all accompanying materials, the board
inspector and board administrator, or their designee shall conduct
an inspection.

(5)(@) The inspection shall be completed within twelve (12)
months of the date that the School Application and all
accompanying materials are received unless the board extends the
time period for good cause. "Good cause" includes:

1. An iliness or medical condition of the applicant that prohibits
the applicant from completing the final preparations; or
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2. A death, illness, or medical condition in the applicant’s
immediate family that prohibits the applicant from completing the
final preparations.

(b) Requests for an extension of time shall be submitted in
writing to the board and include the following:

1. The reason for the extension and the term of the request;
and

2. Supportive documentation of the extension request.

(6) A license to operate a school shall be valid only for the
location and person, firm, or corporate owner named on the
application. A school license shall not be transferable from one (1)
location to another or from one (1) owner to another.

(7) The school license shall contain:

(a) The name of the proposed school; and

(b) A statement that the proposed school may operate
educational programs beyond secondary education.

(8) Each licensed school shall maintain a board licensed
instructor as school manager at all times.

Section 15. Change in School Ownership or Management. (1)
The owners, firm, or corporation operating a licensed school shall
submit to the board a new School Application or a Manager
Change Form and payment of the applicable fee set forth in 201
KAR 12:260 no later than thirty (30) business days prior to selling,
transferring, or changing ownership. [ }
managers:]

(2) All manager changes shall be made with the board within

ten (10) business days.
(3)[(@)] A prospective owner(s) or manager shall meet all
qualifications of KRS Chapter 317A and 201 KAR Chapter 12, and
obtain approval of the board prior to assuming operation of the
school.

Section 16. Classification as School. Any person,
establishment, firm, or corporation that accepts, directly or
indirectly, compensation for teaching any subject of cosmetology
as defined in KRS 317A.010 shall comply with KRS Chapter 317A
and 201 KAR Chapter 12.

Section 17. Owner and Manager Student Prohibited. An owner,
partner, stockholder, corporate officer, or a manager of a licensed
school shall not be enrolled as a student in the school.

Section 18. Board Member Disclosure. A board member shall
disclose to the board a financial interest in a salon or school when
submitting an application for a salon or school license.

Section 19. Demonstration Permits. Professional services
performed outside a licensed facility shall have approval of the
board and display the proper permit. Permits may be obtained by
completing the Demonstration Permit Application and paying the
applicable fee set forth in 201 KAR 12:260.

Section 20. Incorporation by Reference. (1) The following
material is incorporated by reference:

(@ "Out of State Transfer
2020[Becember]|[June][2019];

(b) "Military Transfer Application”, May 2020[O¢ctober2018];

(c) "Certification Request Form" October 2018;

(d) "Permit Application”, December [January] 2019;

(e) "Application for Examination”, June 2019;

(f) "Out of State Application for Examination", October 2018;

(9)"License Application”, June 2019;

(h) "Apprentice Instructor License Application", June 2019;

(i) "Duplicate License Application”, January 2019;

() "Renewal Application", January 2019;

(k) "Restoration Application", June 2019;

() "Salon Application", June 2019;

(m) "Limited Facility Permit Application", April 2020[Becember
Bune] [2049];

(n) "Manager Change Form", October 2018;

(o) "School Application”, October 2018;and

(p) "Demonstration Permit Application”, October 2018.

Application”,  April
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(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Cosmetology, 111 St. James Court, Suite A, Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: Julie Campbell, Board Administrator,
111 St. James Court, STE A, Frankfort, Kentucky 40601, phone 1-
502-564-4262, email julie.campbell@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, August 11, 2020)

201 KAR 20:065. Professional standards for prescribing
Buprenorphine-Mono-Product or Buprenorphine-Combined-
with-Naloxone by APRNs for medication assisted treatment
for opioid use disorder.

RELATES TO: KRS 314.011, 314.042, 21 U.S.C. 823

STATUTORY AUTHORITY: KRS 314.131

NECESSITY, FUNCTION, AND CONFORMITY: KRS 314.131
authorizes the board to promulgate administrative regulations to
regulate the conduct of its licensees. This administrative regulation
establishes the professional standards for APRNs practicing in
Kentucky who prescribe  Buprenorphine-Mono-Product  or
Buprenorphine-Combined-with-Naloxone.

Section 1. Definitions. (1) "Advanced Practice Registered
Nurse" or "APRN" is defined by KRS 314.011(7).

(2) "Buprenorphine” means the controlled substances
Buprenorphine-Mono-Product and Buprenorphine-Combined-with-
Naloxone.

Section 2. Minimum Qualifications for  Prescribing
Buprenorphine. An advanced practice registered nurse (APRN)
shall not prescribe buprenorphine for opioid use disorder unless
that APRN possesses the minimum qualifications established in
this section. (1) The APRN shall obtain and maintain in good
standing a DATA 2000 waiver and registration as issued by the
United States Drug Enforcement Administration (DEA) to prescribe
buprenorphine for the treatment of opioid use disorder.

(2) The APRN shall:

(a) Be a DEA-registered prescriber of buprenorphine; and

(b) Have obtained medication assisted treatment education
through completion of a Substance Abuse and Mental Health
Services Administration (SAMHSA) sponsored course.

(3) The APRN shall provide to the board a copy of the DEA
Controlled Substance Registration Certificate as required by 201
KAR 20:057, Section 6(4).

(4) The APRN shall comply with all federal statutes and
regulations pertaining to the prescribing of buprenorphine. This
shall include the maximum number of patients, which may be seen
by the APRN each year, and the inclusion of the special DEA
identification number in addition to the regular DEA registration
number on all prescriptions for opioid dependency treatment.

(5) It is not within the scope of practice for an APRN who does
not hold a DATA 2000 waiver to conduct a focused examination
required to prescribe buprenorphine for the treatment of substance
use disorders|[disorder].

(6) The APRN shall comply with all federal statutes and
regulations pertaining to the prescribing of controlled substances
via telehealth for medication assisted treatment for opioid use

to in section 1395m(m) of Title 42, shall comply will applicable
federal and state laws.

Section 3. Professional Standards for Prescribing
Buprenorphine for Supervised Withdrawal or the Treatment of
Opioid Use Disorder. (1) Buprenorphine may be prescribed for
supervised withdrawal or as a maintenance treatment for a patient
diagnosed with opioid use disorder in accordance with the
standards established by this administrative regulation.

(2) Buprenorphine-Mono-Product shall not be prescribed for
supervised withdrawal or as a maintenance treatment for a patient
diagnosed with opioid use disorder, except:

(a) To a pregnant patient, as established in subsection (4)(b) of
this section;

(b) To a patient with demonstrated hypersensitivity to
naloxone; [eF]

(c) As [an-implant-delivered-injectable-treatment] administered
under supervision[;-er-ebserved-induction] in an APRN’s office or
other healthcare facility, including hospitals, urgent care settings,

surgical care centers, residential treatment facilities, and
correctional facilities; or
(d To a patient transitioning from methadone to

buprenorphine, limited to a period of no longer than one (1) week.

(3)(a) Except as provided in paragraph (b) of this subsection,
buprenorphine shall not be prescribed to a patient who is also
being prescribed benzodiazepines, other sedative hypnotics,
stimulants, or other opioids, without consultation of:

1. A physician certified in addiction medicine or psychiatry as
required by 201 KAR 9:270;

2. An APRN who is certified in addiction therapy by the:

a. Addictions Nursing Certification Board;

b. American Academy of Health Care Providers in the
Addictive Disorders; or

c. National Certification
Professionals; or

3. A psychiatric-mental health nurse practitioner.

(b) An APRN may prescribe buprenorphine to a patient who is
also being prescribed benzodiazepines, other sedative hypnotics,
stimulants, or other opioids, without consultation in order to
address a documented [an] extraordinary and acute medical need
not to exceed a combined period of thirty (30) days.

(4) Each APRN who prescribes buprenorphine for supervised
withdrawal or for the treatment of opioid use disorder shall [fuhy]
comply with the professional standards established in this
subsection.

(a) Prior to initiating treatment, the APRN shall:

1. Obtain, review, and record a complete and appropriate
evaluation of the patient, which shall [at-a-minimum] include:

a. The patient’s history of present illness;

b. The patient’s history of drug use;

c. The patient’s social and family history;

d. The patient’s medical and psychiatric histories;

e. A focused physical examination of the patient;

f. Appropriate laboratory tests, which may include a complete
blood count (CBC), a comprehensive quantitative drug screen, liver
function tests, a complete metabolic panel (CMP), HIV screening,
and hepatitis serology; and

g. An evaluation by a mental health provider with expertise in
addiction and compliance with the recommendations of the
evaluator.

2. Obtain the patient’s consent and authorizations in order to
obtain and discuss the patient’s prior medical records, which shall
require:[-]

Commission  for  Addiction

disorder.

(7) DEA-reqistered APRNs acting within the United States,
which include DATA 2000-waivered practitioners, are exempt from
the in-person medical evaluation requirement as a prerequisite to
prescribing or otherwise dispensing controlled substances via the
Internet if the practitioner is engaged in the practice of telemedicine
as defined under 21 U.S.C. 8§ 802(54).

(8) The APRN who is at a remote location from the patient and
is communicating with the patient, or health care professional who
is treating the patient, using a telecommunications system referred
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a. Upon receipt of the medical records, the APRN [shaH]
review and incorporate the information from the records into the
evaluation and treatment of the patient; or[-]

b. If the APRN is unable, despite best efforts, to obtain the
patient’s prior medical records, the APRN [shal] document those
efforts in the patient’s chart.

3. Obtain and review a KASPER or other prescription drug
monitoring program (PDMP) report for that patient for the twelve
(12) month period immediately preceding the initial patient
encounter and appropriately utilize that information in the
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evaluation and treatment of the patient;

4. Explain treatment alternatives, the risks, and the benefits of
treatment with buprenorphine to the patient;[:]

5. Obtain written informed consent from the patient for
treatment;[-]

6. Discuss and document the patient's treatment with the
patient’s other providers;

7. If the patient is a female of childbearing potential and age,
meet the requirements of paragraph (b) of this subsection; and

8. Develop a treatment plan that incorporates objective
behavior modification including counseling or a twelve (12) step
program for the duration of the treatment.

(b) 1. Prior to initiating treatment, the APRN shall require that
the patient [first] submit to a pregnancy test and, if pregnant, the
APRN shall provide counseling as to the risk of neonatal
abstinence syndrome which shall be consistent with current

SAMHSA gquidance [paﬂent—edueaﬂon—ma&enal—en—neenatal

2. Prior to prescribing [Ar-APRN-who-preseribes] [shall-rot
preseribe] buprenorphine to a patient who is pregnant or
breastfeeding, an APRN shall [first] obtain and document [uRless
the—APRNfirst —obtains—and—documents] consultation with an
obstetrician or a maternal-fetal medicine specialist who holds a
DATA 2000 waiver that determines [fer-an-opinion-as-to-whether]
the potential benefit of Buprenorphine use outweighs the potential
risk of use.[

]

(c) Except as provided by paragraph (d) of this subsection,
while initiating treatment with buprenorphine, the APRN shall
comply with the following requirements:

1. The APRN shall recommend to the patient an in-office
observed induction protocaol.

a. Except as provided in clause b. of this subparagraph, the
APRN shall conduct or supervise the in-office observed induction
protocol.

b. If an in-office observed induction does not occur, the APRN
shall appropriately document the circumstances in the patient
record and shall implement a SAMHSA-recognized or ASAM
recognized home-based induction protocol.

2. The APRN shall document the presence of any opioid
withdrawal symptoms before the first dose is given by using a
standardized instrument, such as the clinic opioid withdrawal scale
(COWS) or other similarly recognized instrument.

3. The APRN shall initiate treatment with a dose not to exceed
the dose equivalency of four (4) milligrams buprenorphine generic
tablet, which:

a. May be followed by subsequent doses if withdrawal persists
[and-is-notimproving]; and

b. Shall not exceed the dose equivalency of sixteen (16)
milligrams buprenorphine generic tablet on the first day of
treatment.

(d) If the patient is transferred from another treatment provider
and has previously experienced withdrawal without a relapse and
has not had a lapse in treatment, the APRN shall:

1. Document the previous history of withdrawal;

2. Educate the patient about the potential for precipitated
withdrawal; [and]

3. Continue maintenance treatment of the patient on the same
or less dosage as established by the previous treatment provider
and then as provided in paragraph (e) of this subsection; and

4. Schedule visits at the same frequency as the previous
treatment provider would have been required to or more frequently
if deemed necessary by the APRN.

(e) After initial induction of buprenorphine, the APRN shall
prescribe to the patient an amount of buprenorphine that:

1. Is necessary to minimize craving and opiate withdrawal;

2. Does not produce opiate sedation;

3. Is able only to supply the patient until the next visit, which
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shall be scheduled as required by this section; and
4. Does not exceed the FDA-approved dosage limit [ef-twenty-

(f) The patient’s visits shall be scheduled as follows:

1. The APRN shall ensure that [see] the patient is seen no later
than ten (10) days after induction and then at intervals of no more
than ten (10) days for the first month after induction and at intervals
of no more than fourteen (14) davs for the second month after
induction [

2. If the patient demonstrates objective S|gns of positive
treatment progress after the first two (2) months, the [ARRN-shall
see-the] patient shall be seen at least once monthly thereafter for
up to two (2) years.

3. If after two (2) years after initiation of treatment, the patient
has demonstrated objective signs of positive treatment progress,
including documented evidence that the patient has been
compliant with the treatment plan and all treatment directives, then
the APRN may require that the patient be seen [erly-by-the ARPRN]
at least once every three (3) months. The APRN shall:

a. Evaluate the patient to determine whether the patient’s
dosage should be continued or modified; and

b. Appropriately document that evaluation and clinical judgment
in the patient’s chart.

4. The APRN shall see the patient in shorter intervals if the
patient demonstrates any noncompliance with the treatment plan.

5. If extenuating circumstances arise that require a patient to
unexpectedly reschedule a visit, the APRN shall make best efforts to
see the patient as soon as possible and document the circumstances
in the patient chart.

(9 The APRN shall review compliance with the
recommendations of the treatment plan, including review of KASPER
or other PDMP reports and drug screens to help guide the treatment
plan at each visit.

1. The APRN shall:

a. Incorporate those findings into the treatment plan to support
the continuation or modification of treatment; and

b. Accurately document the same in the patient record.

2. Appropriate evaluation may include adjustment of dose
strength or frequency of visits, increased screening, a consultation
with or referral to a specialist, or an alternative treatment, including
consideration of weaning.

3. The APRN shall obtain a minimum of eight (8) drug screens
from the patient within each twelve (12) month period of treatment in
order to help guide the treatment plan.

a. At least two (2) of the drug screens shall be random and
coupled with a pill count. At least one (1) of those two (2) drug
screens shall be confirmed by gas chromatography/mass
spectrometry (GC/MS) or liquid chromatography/mass spectrometry
(LC/IMS).

b. Each drug screen shall [at—a—minimum;] screen for
buprenorphine, methadone, [exycedene—other] opioids, THC,
benzodiazepines, amphetamines, alcohol, gabapentin, and cocaine.

c. If a drug screen indicates the presence of any of the drugs
screened, the APRN shall:

(i) Incorporate those findings into appropriate clinical
evaluation to support the continuation or modification of treatment;
and

(ii) Document in the patient record.[

:  visits. | ing. :

(h) Every twelve (12) months following initiation of treatment, if a
patient’'s prescribed daily therapeutic dosage exceeds the dose
equivalency of sixteen (16) milligrams buprenorphine generic tablet
per day, then the APRN who is not certified in addiction therapy
shall:

1. Refer the patient for an evaluation by a physician or an APRN
as established in subsection (3)(a) of this section for an opinion as to
whether continued treatment and dosage is appropriate; and

2. Document the results of that evaluation in the patient chart.

(i) For patients who have demonstrated objective signs of
positive treatment progress for at least two (2) years from the date of
initiation of treatment, including documented evidence that the
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patient has been compliant with the treatment plan and all
treatment directives, the APRN shall evaluate for and document
every twelve (12) months the medical necessity for continued
treatment at the established dose.

(i) The APRN shall document a plan for dealing with any lost or
stolen medication, which[:

4] shall not provide for the automatic replacement of
medication prior to the specified interval date[;and

(k) After initial induction, the APRN shall implement a treatment

plan that requires objective behavioral modification by the patient.
The behavioral modification shall include the patient’s participation
in_a behavioral modification program that shall include counseling
or a twelve (12) step facilitation.

Section 4. Continuing Education. An APRN who has obtained
a waiver and registration as issued by the DEA [Brug-Enforcement
Administration(DEA)] to prescribe buprenorphine for the treatment
of opioid use disorder shall complete the one and one-half (1.5)
contact hours of continuing education required annually by 201
KAR 20:215, Section 5(1)(b) in addiction disorders.

Section 5. Use of Transmucosal Buprenorphine for Treatment of
Opioid Use Disorder in an Emergency Situation or Inpatient Setting.
(1) In an emergency, including in a hospital emergency department
or similar outpatient urgent care setting, or in an inpatient setting, an
APRN may offer and initiate buprenorphine treatment to patients who
present with opioid use disorder, without meeting the requirements
established in Sections 2 and 3 of this administrative regulation and
to the extent permitted by federal law, if:

(a) The APRN has determined that the use of buprenorphine
will not result in a harmful interaction with other medications or
substances in the patient’s system, including benzodiazepines,
sedative hypnotics, carisoprodol, or tramadol;

(b) The APRN obtains and documents written informed
consent from the patient specific to risks and benefits of
buprenorphine treatment; and

(c) The APRN provides the patient with written instructions and
contact information for appropriate follow up care, including bridge-
provider services, residential treatment providers, and outpatient
treatment providers.

(2) The APRN shall initiate buprenorphine treatment under an
observed induction protocol with an initial dose not to exceed the
dose equivalency of four (4) milligrams buprenorphine generic
tablet, which may be followed by subsequent doses, up to a
maximum_of twenty-four (24) milligrams buprenorphine generic
tablet, if withdrawal persists and is not improving.

Section 6. Telehealth. Nothing in this administrative regulation
shall be construed to prohibit prescribing buprenorphine via
telehealth. The prescribing APRN shall follow the standards set by
201 KAR 20:520.

CONTACT PERSON: Morgan Ransdell, Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, phone (502) 429-3339, fax (502) 429-1248, email
Morgan.Ransdell@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, August 11, 2020)

201 KAR 20:411. Sexual Assault Nurse Examiner Program
standards and credential requirements.

RELATES TO: KRS 216B.400(2), (4), 314.011(14), 314.103,
314.142, 314.475, 403.707, 421.500-421.575, 431.600-431.660
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STATUTORY AUTHORITY: KRS 314.131(1), 314.142(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.131(1) authorizes the Board of Nursing to promulgate
administrative regulations as may be necessary to enable it to
carry into effect the provisions of KRS Chapter 314. KRS
314.142(1) requires the board to promulgate administrative
regulations to create a Sexual Assault Nurse Examiner Program.
This administrative regulation establishes the requirements relating
to a sexual assault nurse examiner course and the credentials of a
sexual assault nurse examiner.

Section 1. Definitions. (1) "Adolescent” means a child who has
reached the onset of physiologically normal puberty.[;]

(2) "Pediatric" means a child who has not reached the age of
eighteen (18).[;]

(3) "SANE-A/A course" means a formal, organized course of
instruction that is designed to prepare a registered nurse to
perform forensic evaluation of an adult or adolescent sexual
assault victim and to promote and preserve the victim's biological,
psychological, and social health.

(4) "SANE course" means the SANE-A/A course and the
SANE-P/A course.

(5) "SANE-P/A course" means a formal, organized course of
instruction that is designed to prepare a registered nurse to
perform forensic evaluation of a pediatric or adolescent sexual
assault victim and to promote and preserve the victim’s biological,
psychological, and social health.

Section 2. SANE Course Approval Application.

(1) On the form Application for Initial or Continued SANE
Course Approval, the applicant for approval of a SANE-A/A course
or a SANE-P/A course shall submit evidence to the board of
completion of the requirements for course approval that consists of
the following documentation:

(a) Position description and qualifications of the nurse
administrator of the SANE course;

(b) Qualifications and description of the faculty;

(c) Course syllabus;

(d) Course completion requirements;

(e) Tentative course presentation dates;

(f) Records maintenance policy; and

(g) Copy of certificate of course completion form.

(2) Nurse administrator of SANE course. A registered nurse,
with current, active Kentucky licensure or a multistate licensure
privlege pursuant to KRS 314.475, a baccalaureate or higher
degree in nursing, and experience in adult and nursing education
shall be administratively responsible for assessment, planning,
development, implementation, and evaluation of the SANE course.

(3) Faculty qualifications. Faculty qualifications shall be
consistent with the instructor qualifications set out in Sexual Assault
Nurse Examiner (SANE) Education Guidelines. The name, title, and
credentials identifying the educational and professional qualifications
for each instructor shall be provided as part of the application.

(4) Course syllabus. The syllabus shall include:

(a) Course prerequisites, requirements, and fees;

(b) Course outcomes, which shall provide statements of
observable competencies, which if taken as a whole, present a
clear description of the entry level behaviors to be achieved by the
learner;

(c) Unit objectives for an individual, which shall be stated in
operational or behavioral terms with supportive content identified;

(d) Content as specified in subsection (6) of this section, which
shall be described in detailed outline format with corresponding
lesson plans and time frame, and which shall be related to, and
consistent with, the unit objectives, and support achievement of
expected course outcomes;

(e) Teaching methods with the activities of both instructor and
learner specified in relation to the content outline, and which shall
be congruent with stated course objectives and content, and reflect
the application of adult learning principles;

(f) Evaluation methods, which shall be clearly defined for
evaluating the learner's achievement of course outcomes, and
which shall include a process for annual course evaluation by
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students, providers, faculty, and administration; and

(g) Instructional or reference materials required, which shall be
identified.

(5) Completion requirements. Requirements for successful
completion of the SANE course shall be clearly specified and shall
include demonstration of clinical competency. A statement of policy
regarding a candidate who fails to successfully complete the
course shall be included.

(6) The SANE-A/A course and the SANE-P/A course content
shall be consistent with Sexual Assault Nurse Examiner (SANE)
Education Guidelines.

(a) In addition to that content, the SANE-A/A course and the
SANE-P/A course shall include:

1. Observing live or previously recorded criminal trials and
meeting with the Commonwealth Attorney or a representative from
the Commonwealth Attorney’s office in order to gain an
understanding of the trial process including testifying;

2. Meeting with the local rape crisis center and a rape crisis
center victim advocate in order to gain an understanding of the
services provided to victims by rape crisis centers and the role of
an advocate;

3. Meeting with local law enforcement officers or investigators
responsible for investigating reports of rape or sexual assault in
order to gain an understanding of the investigative process; and

4. Application of the Kentucky statewide medical protocol
relating to the forensic and medical examination of an individual
reporting sexual assault pursuant to KRS 216B.400(2), [ard] (4),[;]
and (5)[5]. The victim’s bill of rights, KRS 421.500 through
421.575.

(b) In addition to the requirements of paragraph (a) of this
subsection, the SANE-P/A course shall include:

1. Principles of child development;

2. Techniques for acute evaluations;

3. An overview of Kentucky Child Advocacy Centers; and

4. An overview of KRS 431.600 through 431.660 which shall
include information about multidisciplinary teams and their
functions, model protocols approved by the Kentucky
Multidisciplinary Commission on Child Sexual Abuse, and the role
of peer review in child sexual abuse cases.

Section 3. Contact Hour Credit for Continuing Education. (1)
The SANE course shall be approved for contact hour credit which
may be applied to licensure requirements.

(2) Approval period. Board approval for a SANE course shall
be granted for a four (4) year period.

(3) Records shall be maintained for a period of five (5) years,
including the following:

(a) Provider name, date, and site of the course; and

(b) Participant roster, containing at a minimum the name,
Social Security number, and license number for each participant.

(4) A participant shall receive a certificate of completion that
documents the following:

(a) Name of participant;

(b) Title of course, date, and location;

(c) Provider's name; and

(d) Name and signature of authorized provider representative.

Section 4. Continued Board Approval of a SANE Course. (1)
An application for continued approval of a SANE course shall be
submitted on the Application for Initial or Continued SANE Course
Approval at least three (3) months prior to the end of the current
approval period.

(2) A SANE course syllabus shall be submitted with the
Application for Initial or Continued SANE Course Approval.

(3) Continued approval shall be based on the past approval
period performance and compliance with the board standards
described in this administrative regulation.

Section 5. The board may deny, revoke, or suspend the
approval status of a SANE course for violation of this
administrative regulation.

Section 6. Appeal. If a SANE course administrator is
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dissatisfied with a board decision concerning approval and wishes
a review of the decision, the procedure established in this section
shall be followed.

(1) A written request for the review shall be filed with the board
within thirty (30) days after the date of notification of the board
action which the SANE course administrator contests.

(2) The board, or its designee, shall conduct a review in which
the SANE course administrator may appear in person and with
counsel to present reasons why the board's decision should be set
aside or modified.

Section 7. Requirements for Sexual Assault Nurse Examiner
(SANE) Credential. (1) The applicant for the SANE-A/A or SANE-
P/A credential shall:

(a) Hold a current, active registered nurse license in Kentucky
or a multistate licensure privilege pursuant to KRS 314.475;

(b) Have completed a board approved SANE educational
course or a comparable course, which the board or its designee

shall:[;]

1. [Fhe—board—or—its—designee—shall] Evaluate [the
applicant’s-course] to determine its course comparability; and

2. [Fheboard-orits-designee-shal] Advise an applicant if the

course is not comparable and specify what additional components
shall be completed to allow the applicant to be credentialed.[;]

(c) Complete the Sexual Assault Nurse Examiner Application
for Credential;

(d) Pay the fee established in 201 KAR 20:240;

(e) Provide a criminal record check by the Department of
Kentucky State Police (KSP) and the Federal Bureau of
Investigation (FBI);

(f) Use the FBI Applicant Fingerprint Card,;

(g) Pay any required fee to the KSP and the FBI;

(h) Complete the criminal record check within six (6) months
of the date of the application;

(i) Provide a certified or attested copy of the court record of
any misdemeanor or felony conviction as required by 201 KAR
20:370, Section 1(3); and

(j) Provide a letter of explanation that addresses each
conviction, if applicable.

(2) Upon completion of the application process, the board
shall issue the appropriate SANE credential for a period ending
October 31.

(3) An applicant shall not be credentialed until a report is
received from the FBI pursuant to the request submitted under
subsection (1)(e) of this section and any conviction is addressed
by the board.

Section 8. Renewal. (1) To renew the SANE-P/A or the
SANE-A/A credential for the next period, each sexual assault
nurse examiner shall complete at least five (5) contact hours of
continuing education related to the role of the sexual assault
nurse examiner or forensic nursing within each continuing
education earning period. A provider of a board approved SANE
course may offer continuing education related to the role of the
sexual assault nurse examiner.

(2) Upon completion of the required continuing education,
completion of the Annual Credential Renewal Application: SANE
Credential with RN in Kentucky or Annual Credential Renewal
Application: SANE with RN Compact License (Not Kentucky), as
applicable, and payment of the fee established in 201 KAR
20:240, the appropriate SANE credential shall be renewed at the
same time the registered nurse license is renewed.

(3) The five (5) contact hours may count toward the required
contact hours of continuing education for renewal of the
registered nurse license.

(4) Failure to meet the five (5) contact hour continuing
education requirement shall cause the SANE credential to lapse.

Section 9. Reinstatement. (1) If the SANE credential has
lapsed for a period of less than four (4) consecutive registered
nurse licensure periods, and the individual wants the credential
reinstated, the individual shall apply to reinstate the credential by:

(a) Submitting the Sexual Assault Nurse Examiner
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Application for Credential;

(b) Paying the fee established in 201 KAR 20:240;

(c) Submitting evidence of earning the continuing education
requirement referenced in Section 8(1) of this administrative
regulation for the number of registered nurse licensure periods
since the SANE credential lapsed;

(d) Providing a criminal record check by the KSP and FBI;

(e) Using the FBI Applicant Fingerprint Card,;

(f) Paying any required fee to the KSP and the FBI;

(g) Completing the criminal record check within six (6)
months of the date of the application;

(h) Providing a certified or attested copy of the court record
of any misdemeanor or felony conviction as required by 201 KAR
20:370, Section 1(3); and

(i) Providing a letter of explanation that addresses each
conviction, if applicable.

(2) An applicant shall not be credentialed until a report is
received from the FBI pursuant to the request submitted under
subsection (1)(d) of this section and any conviction is addressed
by the board.

(3) If the SANE credential has lapsed for more than four (4)
consecutive licensure periods, the nurse shall complete a SANE
course prior to reinstatement.

Section 10. The board shall obtain input from the Sexual
Assault Response Team Advisory Committee concerning any
proposed amendment to this administrative regulation as follows:

(1) The board shall send a draft copy of any proposed
amendment to the co-chairs of the Sexual Assault Response
Team Advisory Committee prior to approval by the board;

(2) The board shall request that comments on the proposed
amendment be forwarded to the board’s designated staff person
within ninety (90) days; and

(3) At the conclusion of that time period or upon receipt of
comments, whichever is sooner, the board, at its next regularly
scheduled meeting, shall consider the comments.

Section 11. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Application for Initial or Continued SANE Course
Approval", 10/2018[; kentucky-Board-of Nursing];

(b) "Sexual Assault Nurse Examiner Application for
Credential", 10/2018J;

(c) "Annual Credential Renewal Application: SANE Credential
with RN in Kentucky", 2/2020[16/2018,—Kentucky—Board—of

I;
(d) "Annual Credential Renewal Application: SANE with RN

Compact License (Not Kentucky)", 2/2020[10/2018, Kentucky
Board-of Nursing]; and

(e) "Sexual Assault Nurse Examiner (SANE) Education
Guidelines", 2018[2015], International Association of Forensic
Nurses.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222-5172, Monday through Friday, 8:00 a.m. to 4:30 p.m.

CONTACT PERSON: Morgan Ransdell, Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, phone (502) 429-3339, fax (502) 429-1248, email
Morgan.Ransdell@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at Interim Joint Committee on Health, Welfare,
and Family Services, July 29, 2020)

201 KAR 20:650. Licensed certified professional midwives
permitted medical tests and formulary.

RELATES TO: KRS 314.400 — 314.414[314-404—314-416]
STATUTORY AUTHORITY: KRS 314.131(1), 314.404
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NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.131(1) authorizes the Board of Nursing to promulgate
administrative regulations as may be necessary to enable it to
carry into effect the provisions of KRS Chapter 314. KRS
314.404(7) requires[autherizes] the board to promulgate an
administrative regulation to establish a list of medical tests that a
licensed certified professional midwife may order when providing
certified professional midwifery services that is limited to only those
tests that are indicated and approved for the safe conduct of
pregnancy, labor or birth, and care of a client and not intended for
the diagnosis or management of any acute condition unrelated to
pregnancy. This administrative regulation establishes the
medical tests and formulary for licensed certified professional
midwives.

Section 1. An LCPM may independently order the following
medical tests:

(1) Complete blood count (CBC);

(2) Blood type, Rh, and antibody screen;

(3) Screening for gestational diabetes;

(4) Hepatitis B and C panels for immunity or infection;

(5) HIV test;

(6) HPV test;

(7) Pap smear;

(8) Screen tests for syphilis, chlamydia, gonorrhea, and
herpes;

(9) Rubella titers;

(20) Urine or serum HCG;

(11) Urinalysis;

(12) Urine culture including Group B strep;

(13) Vaginal culture for Group B strep;

(14) Varicella titers;

(15) Ultrasound for fetal viability, confirmation of singleton
intrauterine pregnancy, gestational age, fetal position, placental
localization, anatomy scan, amniotic fluid index, or nuchal
translucency;

(16) Standard state newborn screening for metabolic disorders;

(17) Newborn hearing screening;

(18) Critical congenital heart disease screening (pulse
oximetry);

(19) Maternal prenatal genetic screening for errors of
metabolism;

(20) Hemoglobin A1C;

(21) Standard screening tests for fetal genetic abnormalities
including Quad Screen and cell-free DNA testing;

(22) TSH screening; and

(23) [Gemerete—Metabe#ePanel—(GMP—)—and
(24)] Non-stress tests.

Section 2. An LCPM may order any other test which is
determined as[deemed] necessary after consultation with a
physician or other appropriate licensed healthcare provider.

Section 3. (1) An LCPM may obtain, transport, and administer
the following legend medications:

(a) Vitamin K;

(b) Rho D immune globulin;

(c) Erythromycin ophthalmic ointment USP, five-tenths
(0.5[%]) percent;

(d) Oxygen;

(e) Hepatitis B vaccine;

(f) Antibiotics which shall be administered pursuant to United
States Centers for Disease Control (CDC) Guidelines for
Prophylaxis:

1. Penicillin;

2. Ampicillin;

3. Cefazolin;

4. Clindamycin; and

5. Vancomycin;

(g) Topical anesthetics:

1. Procaine HCI;

2. Novacaine;

3. Benzocaine;
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4. Cetacaine; and

5. Generic equivalents;

(h) Lidocaine, one (1) percent[1%)] up to twenty (20) milliliters
per patient;

() [cidocainetwe(2) percent] [2%] [may-beobtained by-a
LCPM only if][in order that][it may be compounded to-one (1)
percent] [1%] [ Lidecaine—one (1) percent] [1%] [is—neot
avatable:

] Epinephrine;

(D[] Glucose gel to be administered orally for neonatal
hypoglycemia;

(K)[H] Normal saline; and

(O[¢m)] Medical supplies needed to administer the medications
listed in this administrative regulation.

(2)(@) An LCPM shall obtain and transport for emergencies
Oxytocin (Pitocin) for prevention of postpartum hemorrhage and
Lactated Ringer’s or Normal Saline for intravenous infusion.

(b) The LCPM shall obtain and transport at least one (1) of the
following to be used in the event of postpartum hemorrhage and if
Oxytocin is not successful:

1. Methylergonovine (Methergine);

2. Hemabate; or

3. Misoprostal (Cytotec).

CONTACT PERSON: Nathan Goldman, General Counsel,
Kentucky Board of Nursing, 312 Whittington Parkway, Suite 300,
Louisville, Kentucky 40222, phone (502) 429-3309, fax (502) 429-
1248, email ngoldman@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at Interim Joint Committee on Health, Welfare,
and Family Services, July 29, 2020)

201 KAR 20:670. Licensed certified professional midwives
consultation, collaboration, and referral provisions.

RELATES TO: KRS 314.400 — 314.414[314-404—314-416]

STATUTORY AUTHORITY: KRS 314.131(1), 314.404
NECESSITY, FUNCTION, AND CONFORMITY: KRS 314.131(1)
authorizes the Board of Nursing to promulgate administrative
regulations as may be necessary to enable it to carry into effect the
provisions of KRS Chapter 314. KRS 314.404(12)
requires[autherizes] the board to promulgate an administrative
regulation to define a list of conditions requiring collaboration,
consultation, or referral of a client to a physician or other
appropriate licensed health care provider, and the process for such
collaboration, consultation, or referral. This administrative
regulation establishes the process for and the list of
conditions requiring collaboration, consultation, and referral.

Section 1. (1) Consultation does not require an in-person visit. It
may include a discussion by the LCPM and an appropriate
healthcare provider by telephone or other appropriate electronic
communication.

(2) The consultant may recommend further evaluation which
may be either in-person, by telehealth, or a records review.

(3) It is the responsibility of the LCPM to initiate a consultation
and to communicate clearly to the consultant that the LCPM is
seeking a consultation.

(4) A consultation may involve the consultant providing advice
and information, providing care to the client or newborn, or
prescribing treatment or medication for the client or newborn.

(5) It is the responsibility of the LCPM to provide all relevant
client records to the consultant, including a written summary of the
client’s history and presenting problem, as appropriate.

(6) Consultation shall be fully documented by the LCPM in the
client’s record, including the consultant’s name, date of service, and
the consultant’s findings, opinions, and recommendations. The
LCPM shall discuss the consultant's recommendations with the
client.

(7) After consultation and with the informed consent of the
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client as required by 201 KAR 20:640, care of the client and
responsibility for decision making either:

(a) Continues with the LCPM;

(b) Is shared in collaboration by the LCPM and an appropriate
licensed healthcare provider;

(c) Is referred completely to an appropriate licensed healthcare
provider; or

(d) Is transferred to a licensed healthcare facility providing a
higher level of care pursuant to 201 KAR 20:690.

(8) Referral or collaboration shall occur only after dialogue and
agreement among the client, the LCPM, and the consultant.

(9) The LCPM shall ensure that the client can understand each
provider’s role and is able to identify which healthcare provider is
responsible for various aspects of the client’s[their] care.

(10) Collaboration shall be documented by the LCPM in the
client’s record, including the name of the collaborating provider and
the conditions or symptoms the collaborating provider is managing.

(11) The LCPM shall maintain communication with the
collaborating provider to the extent necessary to coordinate client
care.

(12) If the condition or symptom requiring collaboration is
resolved as mutually agreed upon by the LCPM and the
collaborating provider, the LCPM may resume sole management of
the client's care if appropriate, and document the decision in the
client’s record.

(13) Discussion with the client regarding the indications for
complete referral of care shall[sheuld] take place in a timely
manner following the decision for referral. If[When] possible, this
discussion shall occur in person and be documented in the client’s
record.

(14) It is the responsibility of the LCPM to provide all relevant
client records to appropriate providers or facilities, including a written
summary of the client's history and presenting problem, as
appropriate.

(15) If the condition or symptom requiring referral of care is
resolved as mutually agreed upon by the LCPM and other
participating providers, the LCPM may resume primary
management or enter into a collaboration of care if appropriate,
and document the decision in the client’s record.

Section 2. (1) If, on initial or subsequent assessment, one (1)
of the conditions listed in this subsection exists, the LCPM shall
consult with a physician or other appropriate licensed healthcare
provider and shall mutually select either[determine-if][whether]
collaboration or referral as[is] appropriate and shall document that
recommendation in the client record:

(a) Complete placenta previa;

(b) Partial placenta previa persisting after thirty-two (32) weeks;

(c) HIV infection;

(d) Cardiovascular disease, including hypertension;

(e) Severe psychiatric illness that may result in bodily harm to
self or others;

(f) History of cervical incompetence;

(g) Pre-eclampsia or eclampsia;

(h) Intrauterine growth restriction,
polyhadramnios in the current pregnancy;

(i) Known potentially serious anatomic fetal abnormalities;

() Any type of diabetes not controlled by diet;

(k) Substance use disorder with current or recent use; or

() Any other condition or symptom which may[eeuld] threaten
the life of the client or fetus, as assessed by an LCPM exercising
reasonable skill and knowledge.

(2) If a client with a condition listed in subsection (1) of this
section declines to accept a medically indicated consultation,
collaboration, or referral, the licensed certified professional midwife
shall document the refusal in writing and shall transition the client
to an appropriate higher level of care.

(3) If the condition mandating referral occurs during labor or
delivery or the client is otherwise acutely in jeopardy but refuses
the referral, the LCPM shall call 911 and provide care until another
appropriate licensed healthcare provider assumes care.

oligohydramnios or

Section 3. (1) If, on initial or subsequent assessment, one (1)
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of the following conditions exists, the LCPM shall consult with a
physician or other appropriate licensed healthcare provider to
mutually select either[determine—if][whether] collaboration or
referral as[is] necessary and shall document the recommendation
in the client record:

(a) Prior Cesarean section or other surgery resulting in a
uterine scar;

(b) Multifetal gestation;

(c) Non-cephalic presentation after thirty-six (36) weeks
gestation;

(d) History of severe shoulder dystocia as documented by
objective findings; or

(e) Gestational age greater than forty-two (42) weeks.

(2) An individual with a condition listed in subsection (1) of
this section may give informed refusal to a consultation or to the
consultant’'s recommendation. Prior to giving informed refusal, the
LCPM shall recommend that the individual discuss the condition
and the risks involved with a physician or other appropriate
licensed healthcare provider. If the client continues to refuse the
consultation, collaboration, or referral, the LCPM shall document in
the client's record that the client[she] was informed of the
condition requiring consultation, collaboration, or referral and the
possible consequences. The client shall complete the Informed
Refusal Form. The LCPM may continue to assume primary
management of the client unless and until the client subsequently
consents to the collaborative care or referral.

Section 4. (1) If, on initial or subsequent assessment, one (1)
of the following conditions exists, the LCPM shall recommend
consultation, collaboration, or referral with a physician or other
appropriate licensed healthcare provider:

(a) Acute or chronic bacterial or fungal infection;

(b) Liver or kidney disease;

(c) Endocrinologic abnormalities;

(d) Hematologic abnormalities other than physiologic anemia of
pregnancy;

(e) History of impaired glucose tolerance, history of diabetes
satisfactorily controlled by diet and lifestyle changes alone,
abnormal blood sugar or glucose tolerance test, or history of
gestational diabetes;

(f) Substance use disorder, in remission;

(g) Current asthma or other significant pulmonary disease;

(h) Abnormality in a screening test indicative of possible genital
tract malignancy or pre-malignant condition during the pregnancy;

(i) Seizure disorder or other significant neurologic disease;

() Abnormal vaginal bleeding during pregnancy other than first
trimester bleeding;

(k) History of invasive malignancy;

() History of severe and persistent mental illness;

(m) History of prior intrauterine fetal demise or neonatal death;

(n) History of preterm birth; or

(o) Any other condition or symptom which could adversely
affect the client or the fetus as assessed by an LCPM exercising
reasonable skill and knowledge.

(2) If the client refuses the recommended consultation,
collaboration, or referral pursuant to subsection (1) of this section,
the LCPM shall document the refusal in the client’s record and may
continue to assume primary management of the client.

Section 5. Incorporation by Reference.

(1) "Informed Refusal Form", 1/2020[,—kKentucky—Board—of
Nursing], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, Monday through Friday, 8:00 a.m. to 4:30 p.m.

CONTACT PERSON: Nathan Goldman, General Counsel,
Kentucky Board of Nursing, 312 Whittington Parkway, Suite 300,
Louisville, Kentucky 40222, phone (502) 429-3309, fax (502) 429-
1248, email ngoldman@Kky.gov.
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LABOR CABINET
Department of Workers’ Claims
(As Amended at ARRS, August 11, 2020)

803 KAR 25:010. Procedure for adjustments of claims.

RELATES TO: KRS 342.0011, 342.020, 342.033, 342.035,
342.040, 342.120, 342.1242, 342.125, 342.165, 342.185, 342.205,
342.260, 342.265, 342.267-342.275, 342.285, 342.290, 342.300-
342.316, 342.320, 342.335, 342.340, 342.395, 342.610, 342.650,
342.710, 342.715, 342.730, 342.732, 342.760, 342.792

STATUTORY AUTHORITY: KRS 342.033,
342.270(3), 342.285(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
342.260(1) requires the commissioner to promulgate administrative
regulations necessary to implement the provisions of KRS Chapter
342. KRS 342.270(3) requires the commissioner to promulgate an
administrative regulation establishing procedures for the resolution
of claims. KRS 342.033 requires the commissioner to prescribe the
format and content of written medical reports. KRS 342.285(1)
requires the commissioner to promulgate an administrative
regulation governing appeals to the Workers' Compensation Board.
This administrative regulation establishes the procedure for the
resolution of claims before an administrative law judge or Workers'
Compensation Board.

342.260(1),

Section 1. Definitions. (1) "Administrative law judge" or "ALJ"
means an individual appointed pursuant to KRS 342.230(3).

(2) "Board" is defined by KRS 342.0011(10).

(3) "BRC" means benefit review conference as described in
Section 13 of this administrative regulation.

(4) "Civil Rule" or "CR" means the Kentucky Rules of Civil
Procedure.

(5) "Claim" means any claims including injury, hearing loss, or
occupational disease.

(6) "Commissioner" is defined by KRS 342.0011(9).

(7) "Date of filing" means the date that:

(a) A pleading, motion, or other document is electronically filed
with the commissioner at the Department of Workers' Claims
(DWC) in Frankfort, Kentucky;

(b) A pleading, motion, order, opinion, or other document is
received by the commissioner at the Department of Workers'
Claims in Frankfort, Kentucky, except:

1. Documents delivered to the offices of the Department of
Workers' Claims after the office is closed at 4:30 p.m. or on the
weekend, which shall be deemed filed the following business day;
or

2. Documents transmitted by United States registered (not
certified) or express mail, or by other recognized mail carriers shall
be deemed filed on the date the transmitting agency receives the
document from the sender as noted by the transmitting agency on
the outside of the container used for transmitting, within the time
allowed for filing.

(8) "Employer" is defined by KRS 342.630.

(9) "Employer who has not secured payment of compensation"
means any employer who employs an employee as defined by
KRS 342.640 but has not complied with KRS 342.340.

(10) [*Guides 10 the Evaluation of Permanent impaiiment”

1] "Jurisdictional deadline" means a deadline set by statute
or administrative regulation that the Department of Workers’
Claims cannot extend or change.

(AD)[2)] "Litigation Management System" or "LMS" means
the electronic filing and document management system utilized in
the filing and processing of workers’ compensation claims in the
Commonwealth of Kentucky.

(12)[¢23)]"Notice of Filing of Application" means the notice
issued by the commissioner stating that a claim has been filed,
scheduling the date and time of the benefit review conference, and
stating the week during which a hearing is to be held.

(A3)[(x4)]"Signature" means actual personal handwritten
signatures, and includes electronic signatures, which shall be
treated as a personal signature for purposes of CR 11.
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(14)[45)] "Special defenses" means defenses that shall be
raised by [“]special answer[*] filed in accordance with Section
7(2)(d) of this administrative regulation.

(A5)[26)]"Technical failure” means a failure of the
Department of Workers’ Claims hardware, software, or
telecommunications facility that results in the impossibility for
an_external user to submit a filing electronically and does not
include malfunctioning of an external user’s equipment[:

{a}-Means—afailure-of the Department-of Workers' Glaims’

equipment].

Section 2. Parties. (1) Any interested party may file an original
application for resolution of claim pursuant to KRS 342.270 or
342.316. The injured workers, or survivors, shall be designated as
[“]plaintiff[~]. Adverse parties shall be designated as
[“]defendants[“].

(2) All persons shall be joined as plaintiffs in whom any right to
any relief pursuant to KRS Chapter 342, arising out of the same
transaction and occurrence, is alleged to exist. If a person refuses
to join as a plaintiff, that person shall be joined as a defendant, and
the fact of refusal to join as a plaintiff shall be pleaded.

(3)(a) All persons shall be joined as defendants against whom
the ultimate right to relief pursuant to KRS Chapter 342 may exist,
whether jointly, severally, or in the alternative. An administrative
law judge shall order, upon a proper showing, that a party be
joined or dismissed.

(b) Joinder shall be sought by motion as soon as practicable
after legal grounds for joinder are known. Notice of joinder and a
copy of the claim file shall be served in the manner ordered by the
administrative law judge.

Section 3. LMS Filings. (1) Except as provided by subsection
(2)(a) and (b) of this section and Section 4 of this administrative
regulation, all pleadings, notices, orders, and other documents
pertaining to a claim for workers' compensation benefits shall be
filed utilizing the LMS.

(2) A document submitted electronically shall be deemed filed
on the date filing is completed within the time frames set forth in
paragraph (a) of this subsection. The filing party shall receive an
electronic notification of the time and date filed.

(a) Pleadings, motions, orders, or other documents may be
filed utilizing the LMS at any time the LMS is available. Periods of
unavailability shall be pre-announced by the department. Inability
to file during periods that were previously announced shall not
constitute an excuse for a failure to file during a period.

(b) On or after July 1, 2017, paper or written pleadings,
motions, or orders shall not be accepted for filing except for parties
representing themselves. [ }

7
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(3) An electronically filed document using LMS shall bear the
electronic signature of the filing party, if the party is representing
himself or herself, or the filing party’s attorney, as more fully
described in paragraphs (a) and (b) of this subsection. The
electronic signature of the filing party, if the party is representing
himself or herself, or the filing party’s attorney shall be treated as a
personal signature and shall serve as a signature for purposes of
CR 11, and all other purposes pursuant to the Kentucky Rules of
Civil Procedure, and for any purpose for which a signature is
required pursuant to this administrative regulation.

(a) An electronically filed document shall include a signature
block setting forth the name, mailing address, phone number, fax
number, and email address of the filing party, if the party is
representing himself or herself, or the filing party’s attorney.

(b) In addition, the name of the filing party, if the party is
representing himself or herself, or of the filing party’s attorney shall
be preceded by an "/s/" and typed in the space where the signature
would otherwise appear. A handwritten signature shall be required
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for any paper or written filing.

(c) Affidavits and exhibits to pleadings with original handwritten
signatures shall be scanned and filed in PDF or PDF/A format.

(4) Signatures of more than one (1) party required. A document
requiring signatures of more than one (1) party shall be filed either

(a) Representing the consent of the other parties on the
document by inserting in the location where each handwritten
signature would otherwise appear the typed signature of each
person, other than the filing party, preceded by an "/s/* and
followed by the words "by permission” (e.g., "/s/ Jane Doe by
permission"); or

(b) Electronically filing a scanned document containing all
necessary signatures.

(5) Signatures of judges, board members, and designees of
the commissioner. If the signature of a judge, board member, or
designee of the commissioner is required on a document, an
electronic signature may be used. The electronic signature shall be
treated as the judge’s, board member’s, or designee’s personal
signature for purposes of CR 11, all other Kentucky Rules of Civil
Procedure, and for any purpose required by this administrative
regulation.

(6) Documents required to be notarized, acknowledged,
verified, or made under oath. The signature on any document
required to be notarized, acknowledged, verified, or made under
oath shall be handwritten and scanned into the LMS. The scanned
document shall be maintained as the official record, and the filing
party shall retain the originally executed copy. The original paper
copy may be required to be produced if the validity of the signature
is challenged.

(7) Challenging or disputing authenticity.

(a) A non-filing signatory or party who disputes the authenticity
of an electronically filed document with a non-attorney signature, or
the authenticity of that document or the authenticity of an
electronically filed document containing multiple signatures shall
file an objection to the document within fourteen (14) days of
service of the document. An objection to the document shall place
the burden to respond on the non-objecting party and failure to do
so shall result in the filing being stricken from the record.

(b) If a party wishes to challenge the authenticity of an
electronically filed document or signature after the fourteen (14)
day period, the party shall file a motion to seek a ruling, and show
cause for the delayed challenge. If the challenge to authenticity is
allowed, the non-moving party shall have the burden to prove
authenticity. Failure to prove authenticity by the non-moving party
shall result in the filing being stricken from the record.

(c) Challenges to authenticity filed without a valid basis shall be
subject to sanctions pursuant to KRS 342.310 and Section 26 of
this administrative regulation.

(8) Validity and enforceability of orders. All orders or opinions
to be entered or issued shall[may] be filed electronically, and shall
have the same force and effect as if the judge or board member
had affixed a signature to a paper copy of the order in a
conventional manner.

(9) Entry of orders or opinions. Immediately upon entry of an
order or opinion, a notice shall be served electronically on all
parties. A paper form of the order or opinion shall be served upon
those parties not utilizing LMS.

Section 4. Technical Difficulty: Litigation Management System
Unavailability. (1) Jurisdictional Deadlines. A jurisdictional deadline
shall not be extended. A technical failure, including a failure of
LMS, shall not excuse a failure to comply with a jurisdictional
deadline. The filing party shall insure that a document is timely filed
to comply with jurisdictional deadlines and, if necessary to comply
with those deadlines, the filing party shall file the document
conventionally accompanied by a certification of the necessity to
do so in order to meet a jurisdictional deadline.

(2) Technical Failures.

(a) If a filing party experiences a technical failure, the filing
party may file the document conventionally, if the document is
accompanied by a certification, signed by the filing party, that the
filing party has attempted to file the document electronically at least
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twice, with those unsuccessful attempts occurring at least one (1)
hour apart.

(b) A filing party who suffers prejudice as a result of a technical
failure as defined by Section 1(16) of this administrative regulation,
or a filing party who cannot file a time-sensitive document
electronically due to unforeseen technical difficulties, other than a
document filed under a jurisdictional deadline, may seek relief from
an administrative law judge. Parties may also enter into an agreed
order deeming a document, other than one (1) filed under a
jurisdictional deadline, timely filed.

Section 5. Pleadings. (1) An application for resolution of claim
and all other pleadings shall be signed or electronically signed
when using LMS, and submitted in accordance with this
administrative regulation.

(a) For each claim, an applicant shall submit a completed
application for resolution of claim. If the claim involves a fatality,
the applicant shall also submit a Form F within fifteen (15) days of
the applicant’s submission of the application.

(b) The applicant may include, if appropriate, a request for
vocational rehabilitation, interlocutory relief, or a request for
imposition of a safety penalty pursuant to KRS 342.165. The
applicant shall also designate whether an interpreter will be
required at the hearing, and shall specify the language and any
specific dialect needed.

(2) The filing of an application and service through LMS shall
satisfy all requirements for service pursuant to CR 5. All pleadings
filed through the LMS shall be served upon all other parties
electronically or by e-mail. If a party is represented, the pleading
shall be served on that representative, at the party's or the
representative's last known address. The parties, by agreement,
may serve all pleadings upon each other by electronic means. A
certificate of service indicating the date of service and
electronically signed by the party shall appear on the face of the
pleading. Notices of deposition, notices of physical examination,
requests for and responses to requests for production of
documents, and exchange of reports or records shall be served by
e-mail upon the parties and shall not be filed with the
commissioner.

(3) Documents filed or served outside of LMS.

(a) A document filed or served outside of LMS shall comply
with this subsection.

(b) An application for resolution of claim shall be filed with
sufficient copies for service on all parties. The commissioner shall
make service by first class mail.

(c) All pleadings shall be served upon the commissioner
through LMS or, if a party is unrepresented, by paper and shall be
served upon all other parties by mailing a copy to the other parties
or, if represented, to the parties’ representative, at the party's or
representative's last known address or, if agreed to, by electronic
means. A certificate of service indicating the method and date of
service and signed by the party shall appear on the face of the
pleading. Notices of deposition and physical examination shall be
served upon the parties and shall not be filed with the
commissioner.

(d) After the application for resolution has been assigned to an
administrative law judge, subsequent pleadings shall include,
within the style of the claim and immediately before the claim
number, "Before Administrative Law Judge (name)". Upon
consolidation of claims, the most recent claim number shall be
listed first.

(e) 1. All documents involved in an appeal to the Workers'
Compensation Board shall include the language "Before Workers'
Compensation Board" before the claim number within the style of
the claim.

2. Parties shall insert the language "Appeals Branch" or
"Workers’ Compensation Board" on the outside of the envelope
containing documents involved in an appeal.

Section 6. Motions. (1) The party filing a motion may file a brief
memorandum supporting the motion and opposing parties may file
brief memoranda in reply. Further memoranda (for example, reply
to response) shall not be filed.
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(2) Every motion and response, the grounds of which depend
upon the existence of facts not in evidence, shall be supported by
affidavits demonstrating the facts.

(3) Every motion, the grounds of which depend upon the
existence of facts that the moving party believes are shown in the
evidence or are admitted by the pleadings, shall make reference to
the place in the record where that evidence or admission is found.

(4) A response to a motion, other than to reopen pursuant to
KRS 342.125 or for interlocutory relief, shall be filed within ten (10)
days after the date of the filing of a motion. The administrative law
judge shall rule on the motion no later than ten (10) days after the
date for the filing of the response has passed.

(5)(a) A motion to reopen shall be accompanied by as many of
the following items as may be applicable:

1. A current medical release Form 106 executed by the
plaintiff;

2. An affidavit evidencing the grounds to support reopening;

3. A current medical report showing a change in disability
established by objective medical findings;

4. A copy of the opinion and award, settlement, voluntary
agreed order, or agreed resolution sought to be reopened;

5. An affidavit certifying that a previous motion to reopen has
not been made by the moving party, or if one (1) has previously
been made, the date on which the previous motion was filed; or

6. A designation of evidence from the original record
specifically identifying the relevant items of proof that are to be
considered as part of the record during reopening.

(b)1. The designation of evidence made by a party shall list
only those items of evidence from the original record that are
relevant to the matters raised on reopening.

2. The burden of completeness of the record shall rest with the
parties to include so much of the original record, up to and
including the award or order on reopening, as is necessary to
permit the administrative law judge to compare the relevant
evidence that existed in the original record with all subsequent
evidence submitted by the parties.

3. Except for good cause shown at the time of the filing of the
designation of evidence, a party shall not designate the entire
original record from the claim for which reopening is being sought.

(6)(a) The motion to reopen shall be served on all other parties
consistent with the Kentucky Rules of Civil Procedure regarding
service as provided under CR 4.01(a) or (b), by:

1. Registered mail or certified mail return receipt requested
with instructions to the delivery postal employee to deliver to the
addressee only and show the address where delivered and the
date of delivery; or

2. Causing the motion to be transferred for service by any
person authorized, other than as in subparagraph 1. of this
paragraph, to deliver the document, who shall serve it and whose
return endorsed thereon shall be proof of the time and manner of
service.

(b) The motion to reopen shall contain a certification of the
method of service.

1. Any response shall be filed within twenty (20) days of filing
the motion to reopen.

2. A response may contain a designation of evidence
specifically identifying evidence from the original record not already
listed by the moving party that is relevant to matters raised in a
response.

3. An administrative law judge shall rule on the motion no
sooner than five (5) days and no later than fifteen (15) days after
the date for the filing of the response has passed.

(7) A motion for allowance of a plaintiff's attorney fee shall:

(a) Be made within thirty (30) days following the finality of the
award, settlement, or agreed resolution upon which the fee request
is based;

(b) Be served upon the adverse parties and the attorney's
client;

(c) Set forth the fee requested and mathematical computations
establishing that the request is within the limits set forth in KRS
342.320; and

(d) Be accompanied by:

1. An affidavit of counsel detailing the extent of the services
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rendered,

2. A signed and dated Form 109 as required by KRS
342.320(5); and

3. A copy of the signed and dated contingency fee contract.

(8) A motion for allowance of defendant's attorney's fee shall
be:

(a) Filed within thirty (30) days following the finality of the
decision; and

(b) Accompanied by an affidavit of counsel detailing:

1. The extent of the services rendered; and

2. The total amount to be charged.

(9) Vocational rehabilitation benefits may be requested in the
initial claim filing or by subsequent motion.

(10) If a plaintiff is deceased, a motion to substitute party and
continue benefits shall be filed.

Section 7. Application for Resolution of a Claim and Response.
(1) The applicant shall file an application for resolution of an injury,
occupational disease, hearing loss, or interlocutory relief claim
through the LMS. At the time of,_or within fifteen (15) days after
the[-erwithin-fifteen(15)-days—after-the] filing of the application,
the following shall be filed:

(a) Form 104, Plaintiffs Employment History, to include all past
jobs performed on a full or part-time basis within twenty (20) years
preceding the date of injury; upon written certification, supported by
claimant’s counsel, that claimant does not seek a total disability
award, the twenty (20) year work history need not be submitted;

(b) Form 105, Plaintiffs Chronological Medical History, to
include all physicians, chiropractors, osteopaths, psychiatrists,
psychologists, and medical facilities such as hospitals where the
individual has been seen or admitted in the preceding fifteen (15)
years and including beyond that date any physicians or hospitals
regarding treatment for the same body part claimed to have been
injured;

(c) Medical release (Form 106);

(d) One (1) medical report, which may consist of legible,
handwritten notes of the treating physician, and which shall include
the following:

1. A description of the injury that is the basis of the claim;

2. A medical opinion establishing a causal relationship
between the work-related events or the medical condition that is
the subject of the claim; and

3. If a psychological condition is alleged, an additional medical
report establishing the presence of a mental impairment or
disorder;

(e) Documentation substantiating the plaintiff's preinjury and
post injury wages; and

(f) Documentation establishing additional periods for which
temporary total disability benefits are sought.

(2)(a) Following the filing of an application for resolution of
claim, or the sustaining of a motion to reopen, the commissioner
shall issue a Notice of Filing of Application. Within forty-five (45)
days of the date of the Notice of Filing of Application, each
defendant shall file a notice of claim denial or acceptance. A notice
of claim denial shall not be required to be filed by any party in a
claim reopened pursuant to KRS 342.125.

(b) If a notice of claim denial is not filed, all allegations of the
application shall be deemed admitted.

(c) The notice of claim denial shall set forth the following:

1. All pertinent matters that are admitted and those that are
denied; and

2. If aclaim is denied in whole or in part, a detailed summary of
the basis for denial.

(d) In the notice of claim denial, a defendant shall if appropriate
file a special answer to raise any special defenses in accordance
with this paragraph. If a defendant raises the special defense
under KRS 342.165, failure to comply with a safety law,
administrative regulation, or rule, the defendant shall also file a
completed Form SVE with the special answer and identify the
safety device the employee failed to use or the lawful and
reasonable order or administrative regulation of the commissioner
or the employer for the safety of employees or the public which
was not complied with.
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1. A [“]special answer[“] shall be filed within:

a. The forty-five (45) days for filing the Notice of Claim Denial;
or forty-five (45) days of the date of the order joining the defendant
as a party, if joinder occurs after the filing of the application for the
resolution of the claim; or

b. Ten (10) days after discovery of facts supporting the
defense if discovery could not have been had earlier in the
exercise of due diligence.

2. A special defense shall be waived if not timely raised.

3. A special defense shall be pleaded if the defense arises
under:

a. KRS 342.035(3), unreasonable failure to follow medical
advice;

b. KRS 342.165, failure to comply with safety laws;

c. KRS 342.316(7) or 342.335, false statement on employment
application;

d. KRS 342.395, voluntary rejection of KRS Chapter 342;

e. KRS 342.610(3), voluntary intoxication or self-infliction of
injury;

f. KRS 342.710(5), refusal to accept rehabilitation services;

g. Running of periods of limitations or repose under KRS
342.185, 342.270, 342.316, or other applicable statute; or

h. [“]Horseplay[~].

(e) Within forty-five (45) days of the issuance of the Notice of
Filing of Application, the parties shall file a notice of disclosure,
which shall contain:

1. The names of all known witnesses and their addresses, if
known, upon whom the party intends to rely except those already
submitted into evidence;

2. For plaintiff, if requested by defendant, wage information
and wage records for all wages earned by the plaintiff, if any,
subsequent to the injury, including any wages earned as of the
date of service of the notice of disclosure while employed for any
employer other than the one (1) for whom he or she was employed
at the time of the injury; Plaintiff may provide a release for the
information or records in lieu of providing those records;

3. For plaintiff, a listing of each employer, address, and dates
of any employment, subsequent to the injury, as well as the nature
of the employment, including a description of any physical
requirements of the subsequent employment;

4. For plaintiff, wage information for all wages earned, if any,
for any employment for which the plaintiff was engaged concurrent
to the time of the injury on a Form AWW-CON,;

5. If the plaintiff alleges a safety violation by the employer, a
Form SVC shall be filed;

6. For all parties, a list, with specificity, of all known and
anticipated contested issues. Any subsequent addition of
contested issues shall only be allowed upon motion to the ALJ
establishing good cause as to why the issue could not have been
listed earlier;

7. For plaintiff, all known unpaid bills to the parties, including
travel for medical treatment, co-pays, or direct payments by plaintiff
for medical expenses for which plaintiff seeks payment or
reimbursement. Actual copies of the bills and requests for
reimbursement shall not be filed but shall be served upon opposing
parties if requested;

8. For each defendant, a completed Form AWW-1, Average
Weekly Wage Certification, and itemization of any medical bills or
medical expenses known to be disputed by the defendant, any
submitted bills being considered but unpaid, and a total for all
medical expenses paid as of the date application for resolution of
the claim or motion to reopen is filed.

a. Actual copies of the bills and requests for reimbursement
shall not be filed but shall be served upon opposing parties if
requested.

b. If the plaintiff has earned wages for a defendant after the
injury that is the subject of the litigation, the defendant shall provide
post-injury wage information records on a Form AWW-POST.

c. Any party required to file an AWW shall include actual pay
records to the extent available.

d. Upon request by plaintiff, defendant shall provide to plaintiff
any statement, surveillance video, photographs, or recording of
plaintiff. Further, upon plaintiff's request, and a showing of
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relevance, defendant shall provide the employee’s employment file
and OSHA history as it relates to the plaintiff's injury.

e. In a reopened claim, a Form AWW-1 shall not be required to
be filed if an ALJ made a finding establishing the average weekly
wage in a previous decision or if the pre-injury average weekly
wage was previously stipulated by the parties unless a party seeks
and is relieved from the original stipulation;

9. For a newly joined party, except for a medical provider
whose treatment or bills have been contested, within forty-five (45)
days of the date of the order joining the new party, a notice of
disclosure in accordance with the requirements in paragraph (e) of
this subsection; and

10. For each employer, a copy of any written job description
setting out the physical requirements of the job.

(f) All parties shall amend the notice of disclosure within ten
(10) days after the identification of any additional witness, or
receipt of information or documents that would have been
disclosed at the time of the original filing had it then been known or
available. Failure to comply may result in the exclusion of the
witness.

Section 8. Discovery, Evidence, and Exchange of Records. (1)
Proof taking and discovery for all parties shall begin from the date
the commissioner issues the Notice of Filing of Application.

(2)(a) Plaintiff and defendants shall take proof for a period of
sixty (60) days from the date of the Notice of Filing of Application;

(b) After the sixty (60) day period, defendants shall take proof
for an additional thirty (30) days; and

(c) After the defendant’s thirty (30) day period, the plaintiff shall
take rebuttal proof for an additional fifteen (15) days.

(3) During the pendency of a claim, any party obtaining or
possessing a medical or vocational report or records and relevant
portions of hospital or educational records shall serve a copy of the
report or records upon all other parties within ten (10) days
following receipt of those reports or records or within ten (10) days
of receipt of notice if assigned to an administrative law judge.
Defendant employer may request Social Security, Armed Forces,
VA records, vital statistics records, and other public records upon a
showing of relevance. Failure to comply with this subsection may
constitute grounds for exclusion of the reports or records as
evidence.

(4) All medical reports filed with the application for resolution of
a claim shall be admitted into evidence without further order
subject to the limitations of KRS 342.033 if:

(a) An objection is not filed prior to or with the filing of the
notice of claim denial; and

(b) The medical reports comply with Section 10 of this
administrative regulation.

Section 9. Vocational Reports. (1) One (1) vocational re-port
may be filed by notice and shall be admitted into evidence without
further order and without the necessity of a deposition, if an
objection is not filed.

(2) Vocational reports shall be signed by the individual making
the report.

(3) Vocational reports shall include, within the body of the
report or as an attachment, a statement of the qualifications of the
person making the report.

(4) An objection to the filing of a vocational report shall:

(a) Be filed within ten (10) days of the filing of the notice or
motion for admission; and

(b) State the grounds for the objection with particularity.

(5) The filing party may file a response to the objection within
ten (10) days and the administrative law judge shall rule on the
objection within ten (10) days after the response is filed, or, if no
response is filed, when the response was due to be filed.

(6) If a vocational report is admitted as direct testimony, an
adverse party may depose the reporting vocational witness in a
timely manner as if on cross-examination at its own expense.

Section 10. Medical Reports. (1) A party shall not introduce
direct testimony from more than two (2) physicians by medical
report except upon a showing of good cause and prior approval by
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an administrative law judge.

(2) Medical reports submitted through the LMS may utilize the
web form creating a Form 107 or Form 108 for electronic filing,
except an administrative law judge may permit the introduction of
other reports that substantially comply with this section and do not
exceed twenty-five (25) pages.

(3) Medical reports shall be signed by the physician making the
report, or the notice of filing shall be considered an affidavit from
the physician or submitting party.

(4) Medical reports shall include, within the body of the report
or as an attachment, a statement of qualifications of the person
making the report. If the qualifications of the physician who
prepared the written medical report have been filed with the
commissioner and the physician has been assigned a medical
qualifications index number, reference may be made to the
physicians index number in lieu of attaching qualifications along
with a listing of the physician’s specialty of practice.

(5) Narratives in medical reports shall be typewritten. Other
portions, including spirometric tracings, shall be clearly legible.

(6) Notices of filing or motions to file medical reports shall list
the impairment rating assigned in the medical report or record in
the body of the notice or motion.

(@) Upon notice, a party may file evidence from two (2)
physicians in accordance with KRS 342.033, either by deposition
or medical report, which shall be admitted into evidence without
further order if an objection is not filed.

(b) An objection to the filing of a medical report shall be filed
within ten (10) days of the filing of the notice or the motion for
admission.

(c) Grounds for the objection shall be stated with particularity.

(d) The party seeking introduction of the medical report may
file a response within ten (10) days after the filing of the objection.

(e) The administrative law judge shall rule on the objection
within ten (10) days of the response or the date the response is
due.

(7) Medical records that are not submitted under subsection (2)
of this section may be submitted by notice that identifies the
records, the person or medical facility that produced the records,
and the relevance of the records to the claim. Records submitted in
excess of twenty (20) pages shall provide an indexed table of
contents generally identifying the contents of each page. Failure to
provide an indexed table of contents shall result in rejection of the
records, which shall not be filed or considered as evidence.

(8) If a medical report is admitted as direct testimony, an
adverse party may depose the reporting physician in a timely
manner as if on cross-examination at its own expense.

Section 11. Medical Evaluations Pursuant to KRS 342.315. (1)
All persons claiming benefits for hearing loss or occupational
disease shall be referred by the commissioner for a medical
evaluation in accordance with contracts entered into between the
commissioner and the University of Kentucky and University of
Louisville medical schools.

(2) In all other claims, the commissioner or an administrative
law judge may direct appointment by the commissioner of a
university medical evaluator.

(3) Upon referral for medical evaluation under this section, a
party may tender additional relevant medical treatment records and
diagnostic studies to the administrative law judge or to the
commissioner for determination of relevancy and submission to the
evaluator. The administrative law judge or the commissioner shall
provide notice to the parties of the material submitted to the
evaluator. This additional information shall not be filed of record.
The additional medical information shall be:

(@) Submitted to the administrative law judge or to the
commissioner within fourteen (14) days following an order for
medical evaluation pursuant to KRS 342.315 or KRS 342.316;

(b) Clearly legible;

(c) Indexed:;

(d) Furnished in chronological order;

(e) Timely furnished to all other parties within ten (10) days
following receipt of the medical information; and

(f) Accompanied by a summary that is filed of record and
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served upon all parties. The summary shall:

1. Identify the medical provider;

2. Include the date of medical services; and

3. Include the nature of medical services provided.

(4) Upon the scheduling of an evaluation, the commissioner
shall provide notice to all parties and the employer shall forward to
the plaintiff necessary travel expenses as required by KRS
342.315(4). Upon completion of the evaluation, the commissioner
shall provide copies of the report to all parties and shall file the
original report in the claim record to be considered as evidence.

(5) The administrative law judge shall allow timely cross-
examination of a medical evaluator appointed by the commissioner
at the expense of the moving party.

(6) Unjustified failure by the plaintiff to attend the scheduled
medical evaluation may be grounds for dismissal, payment of a no-
show fee, suspension of the claim pursuant to KRS 342.205(3),
sanctions, or any combination of these penalties, unless good
cause is shown for the failure.

(7) Failure by the employer or its insurance carrier to pay travel
expenses within seven (7) working days prior to the scheduled
medical evaluation or to pay the cost of the exam within thirty (30)
days of the receipt of a statement of charges for the exam may
result in sanctions, payment of failure to appear charges, or unfair
claims practice penalties unless good cause is shown for the
failure or delay.

Section 12. Interlocutory Relief. (1) A party may seek

(b) Upon receipt of the response, the ALJ may schedule a
hearing to be held within thirty-five (35) days of receipt of the
response. The hearing may be held telephonically, by video,
or by other _electronic means, if the parties agree or_a party
demonstrates good cause as to why the party cannot appear
at the hearing in person.

(c) Upon completion of the hearing, an ALJ shall issue a
decision within twenty (20) days.

(d) If the hearing is waived, an ALJ shall issue a decision
within twenty (20) days after the date the response is filed, or
twenty (20) days after the response is due if no response is
filed.

(4)(@) __Entitlement to __interlocutory relief _shall __be
established by means of affidavit, deposition, hearing
testimony, or other means of record demonstrating the
reqguesting party:

1. 1s eligible under KRS Chapter 342;

2. Will suffer immediate and irreparable injury, loss, or
damage pending a final decision on the application; and

3. Is likely to succeed on the merits based upon the
evidence introduced by the parties.

(b) Rehabilitation services may be ordered while the claim
is_pending upon_a showing that immediate provision of
services will substantially increase the probability that the
plaintiff will return to work.

(5) Benefits awarded pursuant to an_interlocutory order
shall not be terminated except upon entry of an order issued

interlocutory relief at the time of the initial claim application or

by an administrative law judge. Failure to pay benefits under

by motion requesting:
(a) Interim payment of income benefits for total disability

an_interlocutory order or_termination of benefits ordered
pursuant to an interlocutory order without prior approval of

pursuant to KRS 342.730(1)(a);
(b) Medical benefits pursuant to KRS 342.020; or
(c) Rehabilitation services pursuant to KRS 342.710.
(2) If interlocutory relief is requested prior to or_at

the ALJ [AHl] shall constitute grounds for _a violation of the
Unfair Claims_Settlement Practices Act at KRS 342.267, and
for sanctions pursuant to KRS 342.310 and Section 26 of this
administrative regulation, unless good cause is _shown for

the time the application for resolution of claim is filed,

failure to do so.

the commissioner shall issue an order allowing the
responding party twenty (20) days to respond to the

(6) If interlocutory relief is requested in the application for
benefits, an assignment to an ALJ shall not be made on other

request.
(a) Upon receipt of the response, the commissioner

issues _and a scheduling order shall not be issued until a
ruling has been made on the interlocutory relief request,

shall assign the claim to _an ALJ for resolution of the

unless the requesting party shows that delay will result in

request for interlocutory relief.
(b) The ALJ to whom the interlocutory relief request is
assigned may schedule a hearing to be held within thirty-five

irreparable harm.
(7) An attorney's fee in the amounts authorized by KRS

342.320 that does not exceed twenty (20) percent of the

(35) days of the order assigning the claim for resolution.
(c) The ALJ shall issue a decision regarding interlocutory

weekly income benefits awarded pursuant to a
request for interlocutory relief _may be granted. The

relief within twenty (20) days after the date of the hearing.
(d) If no hearing is held, the ALJ shall issue a decision

approved fee shall be deducted in_equal amounts from the

within twenty (20) days after the date the response is filed, or

weekly income benefits awarded and shall be paid directly to
the attorney. [(1)-A party may seek-interlocutory relief-at the

twenty (20) days after the date the response is due if no

time-of the initial claim-applicationer by motienrequesting:

response is filed.
(e) If the request for interlocutory relief is denied, the claim

shall be referred to the commissioner for reassignment of the
claim for resolution by another ALJ.

(f) If the request for interlocutory relief for income benefits
is granted, the claim shall be placed in abeyance. The plaintiff
shall provide a status report every sixty (60) days, or sooner if

circumstances warrant or upon order by the ALJ, updating his
or her current status. Upon motion and a showing of cause, or
upon the ALJ's own motion, interlocutory relief shall be

terminated and the claim removed from abeyance. Failure to
file a timely status report may constitute cause to terminate
interlocutory relief. Interlocutory relief, once awarded, shall

continue until the ALJ issues an order of termination of demonstrating-the reguesting-party:

interlocutory relief. The order_terminating interlocutory relief I iseligible under KRS Chapter 342:

shall also contain a provision for referral to the commissioner 2-Will suffer-irreparable-injury loss or-damage pendinga
for reassignment of the claim for resolution by another ALJ. final-decision-on-the application;and

(3)(a) If a motion for_interlocutory relief is filed after the
claim is assigned to an ALJ, he or she shall within ten (10)

days issue an order requiring a response to the request for
interlocutory relief be served within twenty (20) days from the

date of the order, and refer it to the commissioner for

assignment to an ALJ for the sole purpose of considering the

reqguest for interlocutory relief.
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Section 13. Benefit Review Conferences. (1) The purpose of
the BRC shall be to expedite the processing of the claim and to
avoid if possible the need for a hearing.

(2) The BRC shall be an informal proceeding.

(3) The date, time, and place for the BRC shall be stated on
the Notice of Filing of Application issued by the commissioner.

(4) The plaintiff and his or her representative, the defendant or
its representative, and the representatives of all other parties shall
attend the BRC.

(5) If the defendant is insured or a qualified self-insured, a
representative of the carrier__or self-insured employer with
settlement authority shall be present or available by telephone
during the BRC. Failure to comply with this provision may result in
the imposition of sanctions.

(6) The administrative law judge may upon motion waive the
plaintiff's attendance at the BRC for good cause shown.

(7) A transcript of the BRC shall not be made.

(8) Representatives of all parties shall have authority to re-
solve disputed issues and settle the claim at the BRC.

(9)(@) The plaintiff shall bring to the BRC copies of known
unpaid medical bills not previously provided and documentation of
out-of-pocket expenses including travel for medical treatments.
Absent a showing of good cause, failure to do so may constitute a
waiver to claim payment for those bills.

(b) Each defendant shall bring copies of known medical bills
not previously provided and medical expenses presented to them,
their insurer or representative known to be unpaid or disputed
including travel expenses. Absent a showing of good cause, failure
to do so may constitute a waiver to challenge those bills.

(10) A party seeking postponement of a BRC shall file a motion
at least fifteen (15) days prior to the date of the conference and
shall demonstrate good cause for the postponement.

(11) If at the conclusion of the BRC the parties have not
reached agreement on all the issues, the administrative law judge
shall:

(a) Prepare a final BRC memorandum and order including
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stipulations and identification of all issues, which shall be signed by
all parties or if represented, their counsel, and the administrative
law judge; and

(b) Schedule a final hearing.

(12) Only contested issues shall be the subject of further
proceedings.

(13) Upon motion with good cause shown, the administrative
law judge may order that additional discovery or proof be taken
between the BRC and the date of the hearing and may limit the
number of witnesses to be presented at the hearing.

Section 14. Evidence - Rules Applicable. (1) The Rules of
Evidence prescribed by the Kentucky Supreme Court shall apply in
all proceedings before an administrative law judge except as varied
by specific statute and this administrative regulation.

(2)(a) Any party may file as evidence before the administrative
law judge pertinent material and relevant portions of:

1. Hospital records, which shall be limited to emergency room
records, history, physical and discharge summary, operative notes,
and reports of specialized testing; and

2. Educational, Office of Vital Statistics, Armed Forces, Social
Security, and other public records.

(b) An opinion of a physician that is expressed in these records
shall not be considered by an administrative law judge in violation
of the limitation on the number of physician's opinions established
in KRS 342.033.

(c) If the records or reports submitted exceed twenty (20)
pages, the party attempting to file those records or reports into
evidence shall include an indexed table of contents generally
identifying the contents.

(d) An appropriate release shall be included to permit opposing
parties the ability to obtain complete copies of the records.

Section 15. Extensions of Proof Time. (1) An extension of time
for producing evidence may be granted upon showing of
circumstances that prevent timely introduction.

(2) A motion for extension of time shall be filed no later than
five (5) days before the deadline sought to be extended.

(3) The motion or supporting affidavits shall set forth:

(a) The efforts to produce the evidence in a timely manner;

(b) Facts which prevented timely production; and

(c) The date of availability of the evidence, the probability of its
production, and the materiality of the evidence.

(4) In the absence of compelling circumstances, only one (1)
extension of thirty (30) days shall be granted to each side for
completion of discovery or proof by deposition.

(5) The granting of an extension of time for completion of
discovery or proof shall:

(a) Enlarge the time to all:

1. Plaintiffs if the extension is granted to a plaintiff; and

2. Defendants if an extension is granted to a defendant;

(b) Extend the time of the adverse party automatically except if
the extension is for rebuttal proof; and

(c) Be limited to the introduction of evidence cited as the basis
for the requested extension of time.

Section 16. Stipulation of Facts. (1) Refusal to stipulate facts
that are not genuinely in issue shall warrant imposition of sanctions
as established in Section 26 of this administrative regulation. An
assertion that a party has not had sufficient opportunity to ascertain
relevant facts shall not be considered "good cause" in the absence
of due diligence.

(2) Upon cause shown, a party may be relieved of a stipulation
if the motion for relief is filed at least ten (10) days prior to the date
of the hearing, or as soon as practicable after discovery that the
stipulation was erroneous.

(3) Upon granting relief from a stipulation, the administrative
law judge may grant a continuance of the hearing and additional
proof time.

Section 17. Discovery and Depositions. (1) Discovery and the
taking of depositions shall be in accordance with the provisions of
Kentucky Rules of Civil Procedure 26 to 37, except for Rules 27,
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33, and 36, which shall not apply to practice before the
administrative law judges or the board.

(2) Depositions may be taken by telephone if the reporter
administering the oath to the witness and reporting the deposition
is physically present with the witness at the time the deposition is
given. Notice of a telephonic deposition shall relate the following
information:

(a) That the deposition is to be taken by telephone;

(b) The address and telephone number from which the call will
be placed to the witness;

(c) The address and telephone number of the place where the
witness will answer the deposition call; and

(d) Whether opposing parties may participate in the deposition
either at the place where the deposition is being given, at the place
the telephone call is placed to the witness, or by conference call. If
a party elects to participate by conference call, that party shall
contribute proportionate costs of the conference call.

(3) A party seeking a subpoena from an ALJ shall prepare a
subpoena or subpoena duces tecum, and provide it to the ALJ to
whom the case is assigned, or if no assignment has been made
then it shall be sent to the chief administrative law judge. Except
for good cause shown, a subpoena shall be requested a minimum
of ten (10) days prior to the date of the appearance being
requested. A motion shall not be filed. A subpoena shall be served
in accordance with Kentucky Rules of Civil Procedure 5.02, 45.03,
or 45.05, whichever is applicable.

(4) The commissioner shall establish a medical qualifications
index.

(a) An index number shall be assigned to a physician upon the
filing of the physician's qualifications.

(b) Any physician who has been assigned an index number
may offer the assigned number in lieu of stating qualifications.

(c) Qualifications shall be revised or updated by submitting
revisions to the commissioner.

(d) A party may inquire further into the qualifications of a
physician.

(e) If the physician’s qualifications have not previously been
filed into the index maintained by the commissioner, the filing party
shall provide sufficient information containing the physician’s
qualifications, and request the physician be included in the index
and a number issued.

(5) Discovery requests and responses to the requests shall not
be submitted into the record.

Section 18. Informal Conference. Prior to the hearing, the ALJ
may conduct an informal conference either at a hearing site,
telephonically, or by other electronic means to inquire about
remaining contested issues, and who will testify at the hearing.

Section 19. Hearings. (1) At the hearing, the parties shall
present proof concerning contested issues. If the plaintiff or
plaintiff's counsel fails to appear, the administrative law judge may
dismiss the case for want of prosecution, or if good cause is
shown, the hearing may be continued.

(2) At the conclusion of the hearing, the administrative law
judge may hold oral arguments, order briefs, or proceed to final
decision.

(3) Briefs shall not exceed fifteen (15) pages in length. Reply
briefs shall be limited to five (5) pages. Permission to increase the
length of a brief shall be sought by motion.

(4) The administrative law judge may announce his decision at
the conclusion of the hearing or shall defer decision until rendering
a written opinion.

(5) A decision shall be rendered no later than sixty (60) days
following the hearing.

(6) The time of filing a petition for reconsideration or notice of
appeal shall not begin to run until after the date of filing of the
written opinion.

(7) An opinion or other final order of an administrative law
judge shall not be deemed final until the administrative law judge
opinion is entered into LMS, or, if mailed, by certificate of service
from the Office of the ALJ or Department of Workers’ Claims with a
certification that mailing was sent to:
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(a) An attorney who has entered an appearance for a party; or

(b) The party if an attorney has not entered an appearance.

(8) The parties with approval of the administrative law judge
may waive a final hearing. Waiver of a final hearing shall require
agreement of all parties and the administrative law judge. The
claim shall be taken under submission as of the date of the order
allowing the waiver of hearing. A decision shall be rendered no
later than sixty (60) days following the date of the order allowing
the waiver of hearing.

Section 20. Petitions for Reconsideration. (1) If applicable, a
party shall file a petition for reconsideration within fourteen (14)
days of the filing of a decision, order, or award of an administrative
law judge and clearly state the patent error that the petitioner
seeks to have corrected and setting forth the authorities upon
which petitioner relies. The party filing the petition for
reconsideration shall tender a proposed order granting the relief
requested.

(2) A response shall be served within ten (10) days after the
date of filing of the petition.

(3) The administrative law judge shall act upon the petition
within ten (10) days after the response is due.

Section 21. Settlements. (1) Unless the settlement agreement
is completed and tendered to the ALJ for immediate approval at
the BRC, informal conference, or hearing, or unless the ALJ orders
otherwise, the party drafting the settlement agreement shall
provide the signed original to the adverse party no later than fifteen
(15) days after the date the parties agree to settle. The agreement
shall be signed by all parties and tendered to the ALJ for approval
no later than thirty (30) days after the date the parties agreed to
settle absent a showing of good cause.

(2) Payment shall be made within twenty-one (21) calendar
days after the date of the order approving settlement. Payment for
settlements and past due benefits shall be mailed to the last known
address of plaintiff's counsel, if represented.

(3) Failure to satisfy the time requirements in subsection (2) of
this section, if the defendant or defendant’s counsel is primarily at
fault, may result in the addition of twelve (12) percent interest per
annum on all benefits agreed upon in the settlement for any period
of delay beyond the time prescribed in subsection (2) of this
section.

(4) Parties who settle future periodic payments in a lump sum
shall use the discount factor computed in accordance with KRS
342.265(3).

(5) Parties who reach an agreement pursuant to KRS 342.265
shall file the agreement on the applicable form as listed in this
subsection and, if not filed electronically, that form shall include the
original signatures of the parties:

(@) Form 110-F, Agreement as to Compensation and Order
Approving Settlement- Fatality; or

(b) Form 110-1, Agreement as to Compensation and Order
Approving Settlement;[-]

(c) Form 110-ODHLCWP, Agreement as to Compensation and
Order Approving Settlement.

(6) A settlement agreement that contains information or
provisions that are outside the provisions and purview of KRS
Chapter 342 shall not be approved and shall be returned to the
parties.

Section 22. Review of Administrative Law Judge Decisions. (1)
General.

(a) Pursuant to KRS 342.285(1), decisions of administrative
law judges shall be subject to review by the Workers’
Compensation Board in accordance with the procedures set out in
this administrative regulation.

(b) Parties shall _insert[All—appeals—to—the Weorkers’

- ﬁ. — i

shal-contain|[Parties-shall-insert] the language "Appeals Branch"
or "Workers’ Compensation Board" on the outside of an envelope
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containing documents filed in an appeal to the board.

(2) Time and format of notice of appeal.

(a) Within thirty (30) days of the date a final award, order, or
decision rendered by an administrative law judge pursuant to KRS
342.275(2) is filed, any party aggrieved by that award, order, or
decision may file a notice of appeal to the Workers’ Compensation
Board.

(b) As used in this section, a final award, order, or decision
shall be determined in accordance with Civil Rule 54.02(1) and (2).

(c) The notice of appeal shall:

1. Denote the appealing party as the petitioner;

2. Denote all parties against whom the appeal is taken as
respondents;[;][=~ — “ete.” i i

3. Name the administrative law judge who rendered the award,
order, or decision appealed from as a respondent;

4. If appropriate pursuant to KRS 342.120 or 342.1242, name
the director of the Division of Workers’ Compensation Funds as a
respondent;

5. Include the claim number; and

6. State the date of the final award, order, or decision
appealed. [

£_Faidre to de‘ete_ or designate M. Flies against who
%hiaplseal s-taken, tallure to name anindispencable party to
theappeal;or failure to des‘ gnate the deecision o order fro
appeak]

(d) Cross-appeal.

1. Any party may file a cross-appeal through notice of cross-
appeal filed within ten (10) days after the notice of appeal is
served.

2. A cross-appeal shall designate the parties as stated in the
notice of appeal.[

S-Failre todenote o ’des. ghate ail parties against who
the eross-appealis Eaée, ailire to name a d see_s_able
party to tte ELOSS APPes DI 1ahbIe teld_es 4 |ate‘ the gecisions

(e) Failure to file the notice within the time allowed shall require
dismissal of the appeal.

(3) Format of petitioner's brief.

(a) Petitioner's brief shall be filed within thirty (30) days of the
filing of the notice of appeal.

(b) Petitioner's brief shall be filed with the commissioner of the
Department of Workers’ Claims.

(c) The petitioner's brief shall conform in all respects to Civil
Rule 7.02(4).

(4) Petitioner's brief. The petitioner's brief shall designate the
parties as petitioner (or petitioners) and respondent (or
respondents) and shall be drafted in the manner established in this
subsection.

(a)1. The name of each petitioner and each respondent shall
be included in the brief.

2. The petitioner shall specifically designate as respondents all
adverse parties.

3. The administrative law judge who rendered the award,
order, or decision appealed from shall be named as a respondent.

(b) The workers’ compensation claim number, or numbers,
shall be set forth in all pleadings before the Workers’
Compensation Board.

(c) The petitioner's brief shall state the date of entry of the final
award, order, or decision by the administrative law judge.

(d) The petitioner's brief shall state whether any matters remain
in litigation between the parties in any forum or court other than
those for which an appeal is being sought.

(e) The petitioner's brief shall include a statement of the "Need
for Oral Argument"”, designating whether the party requests an
argument to be heard orally before the board and, if so, a brief
statement setting out the reason or reasons for the request.

(f) The petitioner's brief shall include a "Statement of Bene-fits
Pending Review", which shall set forth whether the benefits
designated to be paid by the award, order, or decision for which
review is being sought have been instituted pursuant to KRS
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342.300.

(g) The organization and contents of the petitioner's brief for
review shall be as established in this paragraph.

1. A brief "Introduction" shall indicate the nature of the case.

2. A "Statement of Points and Authorities” shall set forth,
succinctly and in the order in which they are discussed in the body
of the argument, the petitioner's contentions with respect to each
issue of law on which he relies for a reversal, listing under each the
authority cited on that point and the respective pages of the brief
on which the argument appears and on which the authorities are
cited. This requirement may be eliminated for briefs of five (5) or
less pages.

3. A "Statement of the Case" shall consist of a chronological
summary of the facts and procedural events necessary to an
understanding of the issues presented by the appeal, with ample
reference to the specific pages of the record supporting each of the
statements narrated in the summary.

4. An "Argument” shall:

a. Conform with the statement of points and authorities, with
ample supportive references to the record and citations of authority
pertinent to each issue of law; and

b. Contain, at the beginning of the argument, a statement with
reference to the record showing whether the issue was properly
preserved for review and, if so, in what manner.

5. A "Conclusion" shall set forth the specific relief sought from
the board.

6. An "Appendix" shall contain:

a. Copies of cases cited from federal courts and foreign
jurisdictions, if any, upon which reliance is made; and

b. Copies of prior board opinions in accordance with
subsection (10) of this section.

7. Civil Rule 76.28(4)(c) shall govern the use of unpublished
opinions of the Court of Appeals or Supreme Court.

(5) Respondent's brief, combined brief, or cross-petitioner's
brief.

(a) Each respondent shall file an original brief, or combined
brief if cross-petition or cross-petitioner's brief, within thirty (30)
days of the date on which the petitioner's brief was filed with the
commissioner of the Department of Workers’ Claims.

(b) Respondent's brief shall include a statement of the "Need
for Oral Argument" similar to the statement required of the
petitioner by subsection (4)(e) of this section.

(c) The respondent's brief shall include a "Statement of
Benefits Pending Review" similar to the statement required of the
petitioner by subsection (4)(f) of this section.

(d) Respondent's counter-argument shall follow the
organization and content of the petitioner's brief as set forth in
subsection (4)(g) of this section.

(6) Reply brief.

(a) If applicable, the petitioner may file a reply brief within ten
(10) days after the date on which the respondent's brief was served
or due, whichever is earlier.

(b) The organization and contents of the reply brief shall be as
provided in Civil Rule 76.12(4)(e), except that an index or contents
page shall not be required.

(c) If a cross-appeal has been filed, the cross-petitioner's reply
brief may be served within ten (10) days after the date on which
the last cross-respondent's brief was served or due, whichever is
earlier.

(7) Certification. The petitioner's brief, respondent's brief, and
reply brief shall be signed by each party or his counsel and that
signature shall constitute a certification that the statements
contained in the document are true and made in good faith, or if
not filed through LMS, bear an original signature of each party or
his counsel with a written certification the statements contained in
the document are true and made in good faith, and that service has
been made upon opposing parties with identification of the manner
of service.

(8) Service of notice of appeal, cross-appeal, petitioner's brief,
respondent's brief, and reply briefs on adverse parties.

(a) Before filing a notice of appeal, cross-appeal, or any brief
with the commissioner of the Department of Workers’ Claims, a
party shall serve, in the manner provided by Civil Rule 5.02, or
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electronically as set forth in this administrative regulation, a copy of
the document on each adverse party.

(b) Every brief filed in an appeal to the Workers' Compensation
Board shall bear, on the front cover, a signed statement, in
accordance with Civil Rule 5.03 by the attorney or party that
service has been made in conformity to this administrative
regulation. The statement shall identify by name each person
served.

(c) The name of each attorney, or an unrepresented party,
submitting a document to the Workers' Compensation Board along
with a current address, email address, and telephone number shall
appear following its "conclusion".

(d) If the respondent is also a cross-petitioner, the respondent
may file a combined brief or separate cross-petitioner's brief that
shall address issues raised by the cross-appeal.

(e) If a separate cross-petitioner's brief is filed, the format shall
be the same as a respondent's brief.

(9) Except for good cause shown, any motion for extension of
time to file a brief shall be filed not later than five (5) days prior to
the date the brief is due.

(10) Form of citations.

(a) All citations to Kentucky statutes and reported decisions of
the Court of Appeals and Supreme Court shall conform to the
requirements of Civil Rule 76.12(4)(g).

(b) All citations to Kentucky unpublished decisions shall
conform to the requirements of Civil Rule 76.28(4)(c).

(c) Citations to prior decisions of the board shall include the
style of the case, the appropriate claim or case number, and the
date the decision was rendered.

(11) Number of Pages.

(a) The petitioner's brief and the respondent's brief shall be
limited to twenty (20) total pages, including those items required by
this section. The appendix shall not count against the page limit.

(b) Reply briefs shall be limited to five (5) pages.

(c) Combined briefs shall be limited to twenty-five (25) total
pages, including those items required by this section. The
appendix shall not count against the page limit.

(d) The parties shall make every effort to comply with the
above page limitations.

(e) Permission to increase the length of a brief shall be sought
by motion, but shall only be granted upon a showing of good
cause.

(12) Sanctions. Failure of a party to file a brief conforming to
the requirements of this administrative regulation,[—faiture—ofa
party-to-respond-to-ashow-cause-order;] or failure of a party to
timely file a response may be grounds for the imposition of one (1)
or more of the following sanctions:

(a) Affirmation or reversal of the final order;

(b) Rejection of a brief that does not conform as to organization
or content, with leave to refile in proper form within ten (10) days of
the date returned. If timely refiling occurs, the filing shall date back
to the date of the original filing;

(c) Striking of an untimely response;

(d) A fine of not more than $500; or

(e) Dismissal.

(13) Motions.

(@) A motion, response, or objection shall be filed with the
commissioner of the Department of Workers’ Claims in accordance
with Section 3 of this administrative regulation, and shall bear the
designation of Appeals Branch or Workers’ Compensation Board.

(b) The style of the case, including the claim number and title
of the motion or pleading, shall appear on the first page of the
motion or pleading.

(c) The party filing a motion may file a brief memorandum
supporting the motion and opposing parties may file brief
memoranda in response. To be considered, a response shall be
filed within ten (10) days of the motion. Further responses shall not
be filed.

(d) Every motion and response, the grounds of which depend
upon the existence of facts not in evidence, shall be supported by
affidavits demonstrating those facts.

(e) Every motion and response, the grounds of which depend
upon the existence of facts that the moving or responding party
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believes are shown in the evidence or are admitted by the
pleadings, shall make reference to the place in the record where
that evidence or admission is found.

(f) Before filing a motion or pleading with the commissioner of
the Department of Workers’ Claims, a party shall serve, in the
manner provided by Civil Rule 5.02 or as set forth in this
administrative regulation, a copy of the document on each adverse
party.

(g) The filing of a motion to dismiss an appeal shall stay the
remaining time for the filing of a responsive pleading. If the
petitioner's brief has been previously filed and a motion to dismiss
has been overruled, the respondent shall have fifteen (15) days
from the order to file a respondent's brief.

(h) Except for motions that call for final disposition of an
appeal, any board member designated by the chairman may
dispose of a motion. An intermediate order may be issued on the
signature of any board member.

(14) Oral arguments.

(a) Upon motion of a party or within its discretion, the board
may order an oral argument on the merits in a case appealed from
a decision, award, or order of an administrative law judge.

(b) Oral arguments shall occur on a date and at a time and
location specified by the board.

(c) Appeals designated for oral argument shall be held in
abeyance and all subsequent appeal time in the case shall be
calculated from the date of the oral argument.

(15) Continuation of benefits pending appeal.

(a) Benefits awarded by an administrative law judge that are
not contested shall be paid during the pendency of an appeal. A
motion requesting the payment of these benefits shall not be
required. Uncontested benefits shall include income benefits at an
amount lesser than what was awarded if the issue on appeal
addresses the amount of benefits to be awarded as opposed to the
entitlement to income benefits.

(b) Upon the motion of a party pursuant to KRS 342.300, the
board may order payment of benefits pending appeal in conformity
with the award, decision, or order appealed from.

(c) Entitlement to relief pursuant to KRS 342.300 shall be
granted upon motion establishing:

1. The probability of the existence in fact of:

a. Financial loss;

b. Privation, suffering, or adversity resulting from insufficient
income; or

c. Detriment to the moving party’s property or health if payment
of benefits is not instituted; and

2. That there exists a reasonable likelihood that the moving
party will prevail on appeal.

(d) Any response to a motion for continuation of an award
pending appeal shall be served within ten (10) days from the date
of the request and, thereafter, the request shall be ripe for a
decision.

(e) Entitlement to relief by the moving party and responses
shall be shown by:

1. Affidavit if the grounds for the motion or response depend
upon the existence of facts not in evidence; or

2. Supporting memorandum citing to evidence existing within
the record and making reference to the place in the record where
that evidence is found.

(16) Decisions.

(a) The board shall:

1. Enter its decision affirming, modifying, or setting aside the
order appealed from; or

2. Remand the claim to an administrative law judge for further
proceedings.

(b) Motions for reconsideration shall not be permitted.

(c) The decision of the administrative law judge shall be
affirmed if:

1. A board member is unable to sit on a decision; and

2. The remaining two (2) board members cannot reach an
agreement on a final disposition.

(17) Appeal from board decisions. If applicable, pursuant to
KRS 342.290, the decision of the board shall be appealed to the
Kentucky Court of Appeals as provided in Civil Rule 76.25.
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(18) If the parties agree to settle a claim while it is on appeal to
the board, the original agreement signed by all parties, along with a
motion to place the appeal in abeyance and to remand to the ALJ,
shall be filed. An action shall not be taken by an ALJ until an order
is issued by the board holding the appeal in abeyance, and
remanding the claim to the ALJ for approval of the settlement
agreement. Once the settlement agreement is approved, the
appeal shall be removed from abeyance, and dismissed if all
issues on appeal have been resolved. If issues remain for decision
subsequent to the approval of the settlement agreement, the board
shall remove the appeal from abeyance and establish a briefing
schedule.

Section 23. Coverage - Insured Status. Upon the filing of an
application for resolution of claim, the commissioner shall ascertain
whether the employer or any other person against whom a claim is
filed and who is not exempted by KRS 342.650 has secured
payment of compensation by obtaining insurance coverage or
qualifying as a self-insurer pursuant to KRS 342.340. If an
employer does not have insurance coverage or qualify as a self-
insurer, the commissioner shall notify the administrative law judge
and all parties by service of a certification of no coverage.

Section 24. Withdrawal of Records and Disposition of Exhibits.
(1) A portion of any original record of the office shall not be
withdrawn except upon an order of the commissioner, an
administrative law judge, or a member of the board.

(2)(a) All physical exhibits, including x-rays, shall be disposed
of sixty (60) days after the order resolving the claim has become
final except x-rays filed in coal workers' pneumoconiosis claims,
which shall be returned to the party who filed the x-ray.

(b) A party filing an exhibit may make arrangements to claim
an exhibit prior to that time.

(c)1. If an unclaimed exhibit has no money value, it shall be
destroyed.

2. If an unclaimed exhibit has a value of more than $100, it
shall be sold as surplus property.

3. If an unclaimed exhibit has a value of less than $100, it shall
be donated to the appropriate state agency.

4. If an unclaimed exhibit has historic value, it shall be sent to
the state archives.

Section 25. Time for Payment of Benefits in Litigated Claims.
(1) If a disputed claim is litigated and an opinion, order, or award is
entered awarding benefits to a claimant and no appeal is taken that
prevents finality of the opinion, order, or award, payment shall be
made in accordance with this subsection.

(a) All past benefits due under the award shall be paid no later
than twenty-one (21) days after expiration of the last appeal date
unless otherwise ordered by an ALJ.

(b) Any attorney fee shall be paid no later than thirty (30) days
after the date of the administrative law judge’s order approving the
fee unless otherwise ordered by an ALJ.

(c) If plaintiff is represented by counsel, payment for past due
benefits shall be mailed to the last known address of plaintiff's
attorney.

(2) If an appeal is taken from an opinion, order, or award
awarding benefits to a claimant, any benefits shall be paid no later
than twenty-one (21) days after the decision becomes final and no
further appeal can be taken. Any attorney fee shall be paid no later
than thirty (30) days after the decision becomes final, or the date of
the ALJ’s order approving fee, whichever is later unless otherwise
ordered by an ALJ.

(3) Failure to comply with this section may be grounds for
sanctions pursuant to Section 26 of this administrative regulation,
unless good cause is shown for the failure.

Section 26. Sanctions. (1) Pursuant to KRS 342.310, an
administrative law judge or the board may assess costs upon a
determination that the proceedings have been brought,
prosecuted, or defended without reasonable grounds.

(2) A sanction may be assessed against an offending attorney
or representative rather than against the party.
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(3) If a party is a governmental agency and attorney's fees are
assessed, the fees shall include fees for the services of an attorney
in public employment, measured by the reasonable cost of similar
services had a private attorney been retained.

(4) Failure of a party to timely file a pleading or document or
failure to comply with the procedures required by this administrative
regulation may be treated by an administrative law judge or the
board as prosecuting or defending without reasonable grounds.

Section 27. Payment of Compensation from Uninsured
Employers' Fund. (1) Payment from the Uninsured Employers' Fund
of compensation shall be made upon the determination by an
administrative law judge that the responsible employer failed to
secure payment of compensation as provided by KRS 342.340; and

(a) Thirty (30) days have expired since the finality of an award
or issuance of an interlocutory relief order and a party in interest
certifies the responsible employer has failed to initiate payments in
accordance with that award,;

(b) Upon showing that the responsible employer has filed a
petition under any section of the Federal Bankruptcy Code; or

(c) The plaintiff or any other party in interest has filed in the
circuit court of the county where the injury occurred an action
pursuant to KRS 342.305 to enforce payment of the award against
the uninsured employer, and there has been default in payment of
the judgment by the employer.

(2) The plaintiff may by motion and affidavit demonstrate
compliance with this section and request an administrative law
judge to order payment from the Uninsured Employers' Fund in
accordance with KRS 342.760.

(3) This section shall not be construed to prohibit the voluntary
payment of compensation by an employer, or any other person
liable for the payment, who has failed to secure payment of
compensation as provided by KRS Chapter 342, the compromise
and settlement of a claim, or the payment of bene-fits by the
Special Fund or Coal Workers' Pneumoconiosis Fund.

Section 28. Forms. The Department of Workers' Claims shall not
accept applications or forms in use prior to the forms required by and
incorporated by reference in this administrative regulation. Outdated
applications or forms submitted may be rejected and returned to the
applicant or person submitting the form. If the application or form is
resubmitted on the proper form within twenty (20) days of the date it
was returned, the filing shall date back to the date the application or
form was first received by the commissioner. Otherwise, the date of
the second receipt shall be the filing date.

Section 29. Request for Participation by the Kentucky Coal
Workers' Pneumoconiosis Fund. (1) Following a final award or
order approving settlement of a claim that is eligible for
participation by the Kentucky Coal Workers’ Pneumoconiosis Fund
pursuant to KRS 342.1242(1)[ : iosi

} —#32], the employer shall file a written
request for participation with the Kentucky Coal Workers’
Pneumoconiosis Fund within thirty (30) days and shall serve
copies of the request on all other parties.

(2) A written request for participation with the Kentucky Coal
Workers’ Pneumoconiosis Fund shall be in writing and include the
following documents:

(a) Plaintiff's application for resolution of claim;

(b) Defendant's notice of resistance, notice of claim denial or
acceptance, and any special answer;

(c) All medical evidence upon which the award or settlement
was based;

(d) The notice of consensus issued by the commissioner, if
rendered,;

(e) Final opinion or order of an administrative law judge
determining liability for benefits or settlement agreement and order
approving settlement agreement;

(f) If an administrative law judge's award was appealed, the
appellate opinions; and

(g) If the request for participation includes retraining incentive
benefits under KRS 342.732, a certification by the requesting party
that the plaintiff meets the relevant statutory criteria.
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(3) If the request for participation is based upon the settlement
of a claim, the employer shall submit a settlement agreement that
represents liability exclusively for coal workers' pneumoconiosis
benefits, and does not include any sums for other claims that the
plaintiff may have against the employer.

(4) In claims arising under KRS 342.792, if the employer fails
to submit a request for participation within thirty (30) days of the
final award or order approving settlement, the plaintiff or an
administrative law judge may file a written request for participation
with the Kentucky Coal Workers’ Pneumoconiosis Fund within sixty
(60) days of the final award or order approving settlement.

(5) Within thirty (30) days following receipt of a completed
request for participation, the director of the Kentucky Coal Workers’
Pneumoconiosis Fund shall notify the employer and all other
parties of acceptance or denial of the request.

(6) A denial shall be in writing and based upon any of the
following findings by the director:

(a) Failure to file a written request for participation within the time
limits specified in this administrative regulation without good cause;

(b) The employer failed to defend the claim;

(c) The employer entered into a settlement agreement not
supported by the medical evidence, or that includes sums for
claims other than coal workers’ pneumoconiosis or that was
procured by fraud or mistake; or

(d) The award or settlement was for retraining incentive benefits
and the request for participation did not include the training or
education certification required by this administrative regulation.

(7) Denial of a request for participation may be appealed by
any party to an administrative law judge within thirty (30) days
following receipt of the denial.

(8) The administrative law judge shall:

(a) Determine if the denial was arbitrary, capricious, or in
excess of the statutory authority of the director; and

(b) Not reexamine the weight assigned to evidence by an
administrative law judge in an award.

(9) Except in claims under KRS 342.792, the employer shall
promptly commence payment on all of the liability pursuant to the
award or order and shall continue until the liability of the Kentucky
Coal Workers' Pneumoconiosis Fund is established.

(@) This duty of prompt payment shall continue during
pendency of an appeal from denial of a request for participation.

(b) In claims arising from KRS 342.792, the Kentucky Coal
Workers’ Pneumoconiosis Fund shall promptly commence
payment upon its acceptance of the claim.

(10)(a) Except in claims under KRS 342.792, upon an appeal
from the denial of a request for participation, if the Kentucky Coal
Workers' Pneumoconiosis Fund does not prevail, it shall reimburse
the employer for its proportionate share of the liability with interest
accrued from the date of denial.

(b) In an appeal of a denial in a claim arising under KRS
342.792, in which the Kentucky Coal Workers’ Pneumoconiosis
Fund does not prevail, the fund shall commence payment pursuant
to the opinion and award or order approving settlement with
interest accrued from the date of the denial. All interest shall be
paid at the rate established in KRS 342.040.

Section 30. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Application for Resolution of a Claim - Injury", Eebruary
2020 [October2016];

(b) "Application for Resolution of a Claim - Occupational
Disease", February 2020 [October2016];

(c) "Application for Resolution of a Claim - Hearing Loss",
February 2020 [October-2016];

(d) "Application for Resolution — Interlocutory Relief', October

i

(e) Form 104, "Plaintiff's Employment History", October 2016;

(f) Form 105, "Plaintiff's Chronological Medical History",
October 2016;

(g) Form 106, "Medical Waiver and Consent", July 2003;

(h) Form 107, “"Medical Report — Injury/Hearing

Loss/Psychological Condition", October 2016;
(i) Form 108, "Medical Report — Occupational Disease",
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October 2016;

(j) Form 109, "Attorney Fee Election", March 15, 1995;

(k) Form 110-l, "Agreement as to Compensation and Order
Approving Settlement”, February 2020 [October2016];

() Form 110-ODHLCWP, “Agreement as to Compensation and
Order Approving Settlement”, February 2020;

(M)[{H] Form 110-F, "Agreement as to Compensation and order
Approving Settlement - Fatality", October 2016;

(n)[¢m)] "Notice of Claim Denial or Acceptance", October 2016;

(o) Form 112, “Medical Dispute”, February 2020;

()] Form AWW-1, "Average Weekly Wage Certification",
October 2016;

(9)[¢e)] Form AWW-CON, "Average Weekly Wage Certification
- Concurrent", October 2016;

(N[¢p)] Form AWW-POST, "Average Weekly Wage Certification
— Post Injury", October 2016;

(8)tey] Form F, "Fatality", October 2016;

@M Form SVC, "Safety Violation Alleged by
PlaintifffEmployee”, October 2016; and
(Wl¢s)] Form SVE, "Safety Violation Alleged by

Department/Employer”, October 2016;[:]

(v) Form MTR, “Motion to Reopen”, February 2020.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of Workers'
Claims, Mayo-Underwood Building, 3rd Floor, 500 Mero Street,
[Prevention—Park,—657-Chamberin—Avenue] Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: Scott C. Wilhoit, Special Assistant,
Department of Workers’ Claims, Mayo-Underwood Building, 3rd
Floor, 500 Mero Street, Frankfort, Kentucky 40601, phone (502)
782-4532, fax (502) 564-0682,email Scottc.wilhoit@ky.gov.

LABOR CABINET
Department of Workers’ Claims
(As Amended at ARRS, August 11, 2020)

803 KAR 25:070. Charges for attorneys.

RELATES TO: KRS 342.320

STATUTORY AUTHORITY: KRS 342.260, 342.320

NECESSITY, FUNCTION, AND CONFORMITY: KRS 342.260
requires the Commissioner [Werkers—Compensation—Beard] to
promulgate [prepare-such-rules—and] administrative regulations

as he [itf] considers necessary to carry on the [its] work of the
department and for carrying out the provisions of KRS Chapter
342. For injuries occurring or disabilities arising on or after July 15,
1982 and prior to April 4, 1994, KRS 342.320 requires an
administrative law judge [the—‘Werkers'Compensation—Beoard] to
approve the payment of the attorney's fee in any case involving
benefits under KRS Chapter 342 and to commute the final
payments of benefits payable under the award to a lump sum for
that purpose. KRS Chapter 342.120, as effective prior to April 4,
1994, provided [prevides] the method by which an employer or its
insurance carrier and the Special Fund shared [share] liability for
awards for injuries occurring and disabilities arising on or after July
15, 1982, and prior to April 4, 1994. [Fhefunction—of] This
administrative regulation establishes [is—to—establish] a
mechanism for crediting the above referenced parties for the
payment of attorneys' fees in these cases.

Section 1. Credit for Lump Sum Payment of Charges by
Attorneys. A party defendant shall be entitled, without further order
of the administrative law judge [beard], to credit for the lump sum
value of any attorney's fee paid. The procedure for payment of
attorney fees and the impact of such payment on weekly benefits
shall be as follows:

(1) The Labor Cabinet [Bepartment—of—Laber], Department
[Office] of Workers' Claims, Division of the Workers’ Compensation
Funds, shall calculate the credit for attorney's fee as follows:

(a) Number of weeks as awarded due in future (do not include
payments payable prior to attorney fee award) = X weeks.
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(b) Obtain a lump sum of X (X weeks on lump sum table) = Y
[Z] weeks.

(c) Divide amount of attorney fee by amount due per week = Z
weeks.

(d) Y weeks minus Z weeks = A [Z] weeks.

(e) Look in table on lump sum and find A weeks in the Present
Work column of the chart and then take the figure in the weeks
column of the chart = B weeks, the total number of weeks of actual
remaining award payments by parties defendant before the credit
causes cessation of award payment checks.

(f) X minus B = C weeks, the number of weeks of benefit
cessation required to equal the statutory credit.

(2) The Labor Cabinet [Bepartment—of—Laber], Department
[Office] of Workers' Claims, Division of Workers’ Compensation
Funds, shall calculate the employer's credit for attorney's fee as
follows:

(a) Number of weeks due from employer or insurance carrier in
future pursuant to KRS 342.120 (do not include payments payable
prior to attorney fee award) = X;.

(b) Obtain a lump sum of X; (X; weeks on lump sum table) =Y,
weeks.

(c) Divide amount of attorney fee by amount due per week = Z
weeks.

(d) Multiply Z weeks by employer's percentage of award = Z1
weeks.

(e) Y1 weeks minus Z; weeks = A; weeks.

(f) Look in table on lump sum and find A; weeks in the Present
Worth column of the chart and then take the figure in the weeks
column of the chart = B; weeks, the number of weeks yet to be
paid by the employer or the insurance carrier before the Special
Fund begins to pay disability benefits.

(3) The calculations set forth in subsections (1) and (2) of this
section shall be completed by the Division of the Workers’
Compensation Funds and the results forwarded to the other
payers, as well as the plaintiff. Any disagreements as to the
application of the formula shall be resolved by an administrative
law judge [the-beard] upon motion by any party. Special Fund's
notice shall include the following information:

(a) Attorney fee to be paid by each party. The period of time for
which each party defendant will be responsible for disability benefit
payment and, in cases involving lifetime benefits, the date upon
which benefits payments will be reinstituted by the Special Fund after
taking credit for the amount advanced to pay the attorney's fee in a
lump sum.

(4) When any payer other than the Special Fund [the
defendant-payororpayers] has fulfilled its obligation [ebligatiens]
as reduced pursuant to subsection (2) of this section, payments will
commence by the Special Fund (there will be no stoppage to
recover advance attorney fee payments at this time). The Special
Fund shall continue weekly benefit payments until such time as the
number of weeks remaining in the specified benefit period or the
life expectancy as determined by mortality tables approved by the
Commissioner [Werkers—Coempensation-Beard], multiplied by the
weekly benefit rate is equal to the total attorney fee and discount
paid by all payers on behalf of the injured worker. In claims where
benefits are payable for a lifetime, the weekly benefit payments will
be reinstituted by the Special Fund at such time as the payer
[payer] surpasses the life expectancy as determined by the
mortality table approved by the Commissioner [Workers:
Compensation-Board] and shall continue until terminated by death
or order of an__administrative law judge [the—\Werkers'

).

(5) No part of this section should be viewed as a limitation on
the party's right to negotiate a settlement subject to statutory
approval by an administrative law judge [the—\Weorkers'

] i

CONTACT PERSON: Scott C. Wilhoit, Special Assistant,
Department of Workers’ Claims, Mayo-Underwood Building, 3rd
Floor, 500 Mero Street, Frankfort, Kentucky 40601, phone (502)
782-4532, fax (502) 564-0682, email Scottc.wilhoit@ky.gov.
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LABOR CABINET
Department of Workers’ Claims
(As Amended at ARRS, August 11, 2020)

803 KAR 25:075. Attorney fee discount.

RELATES TO: KRS Chapter 342

STATUTORY AUTHORITY: KRS 342.260, 342.320

NECESSITY, FUNCTION, AND CONFORMITY: KRS 342.260
requires the Commissioner [Exeeutive-Director] of the Department
[Office] of Workers' Claims to promulgate [prepare] administrative
regulations as he considers necessary to carry on the work of the
department [effice] and the work of the administrative law judges.
KRS 342.320 requires the administrative law judges to approve the
payment of the attorney's fee in any case involving benefits under
KRS Chapter 342, and KRS 342.120, as effective between April 4,
1994 and December 12, 1996, provides the method by which an
employer or its insurance carrier and the Special Fund share
liabilities for awards or injuries occurring after April 4, 1994. [The
function—of] This administrative regulation establishes [is—te
establish] a mechanism for crediting the employer, the employer's
insurance carrier, and the Special Fund for the payment of
attorneys' fees for injuries occurring and disabilities arising after
April 4, 1994, and prior to December 12, 1996, when the claimant
elects to repay an attorney's fee through the reduction of weekly
benefits.

Section 1. Employer's Calculation. For injuries occurring and
disabilities arising on or after April 4, 1994, and prior to December
12, 1996, the employer or the insurance carrier making payment
on behalf of the employer shall be entitled to credit for the lump
sum value of any attorney's fee paid. The following formula shall be
used:

(1) Employer weeks awarded - weeks paid = R [remaining]
weeks.

(2) R weeks = P weeks (present worth).

(3) Employer [EMP-%] share of attorney fee divided by [+]P
weeks =Y rate.

4) [R—W%ks—)@#rate;empleyer—aﬁemey—fee—and-dﬁeeﬂm—

discount.
{6)] Weekly rate -Y rate = Employer reduced rate.

Section 2. Special Fund Credit. The Labor Cabinet

Department of Workers’ Claims [Bepartment-of-Laber—Office—of
;] Division of Workers’ Compensation Funds

shall calculate its lump sum credit for attorney's fees in cases
involving injuries occurring and disabilities arising on or after April
4, 1994, and prior to December 12, 1996, as follows:

(1) Employer weeks awarded - weeks paid = R [remaining]
weeks.

(2) R weeks = P weeks (present worth).

(3) Total weeks awarded - weeks paid = total remaining (TR)
weeks.

(4) TR weeks = PW weeks (present worth).

(5) PW weeks - P weeks = SF (Special Fund) weeks.

(6) SF [%] share of attorney fee divided by [+]SF weeks = SF
rate reduction.[

(7) SF rate reduction x SF weeks owed = SF attorney fee and
discount.

{8)-SFk—attorneyfee—and—discount —SF—attorneyfee—=SF
discount:]

Section 3. Procedure. The calculations set forth in Sections 1
and 2 of this administrative regulation shall be completed by the
Division of Workers’ Compensation Funds and the results
forwarded to the other payers, as well as to the plaintiff, when the
plaintiff elects to repay an attorney's fee through the reduction of
weekly benefits. Any disagreements as to the application of the
formula shall be resolved by the administrative law judge upon
motion by any party.

CONTACT PERSON: Scott C. Wilhoit, Special Assistant,
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Department of Workers’ Claims, Mayo-Underwood Building, 3rd
Floor, 500 Mero Street, Frankfort, Kentucky 40601, phone (502)
782-4532, fax (502) 564-0682, email Scottc.wilhoit@ky.gov.

LABOR CABINET
Department of Workers’ Claims
(As Amended at ARRS, August 11, 2020)

803 KAR 25:096. Selection of physicians, treatment plans
and statements for medical services.

RELATES TO: KRS Chapter 342

STATUTORY AUTHORITY: KRS 342.020, 342.035, 342.260,
342.320, 342.735

NECESSITY, FUNCTION, AND CONFORMITY: KRS 342.260
requires the Commissioner [Executive-Director] of the Department
[Office] of Workers' Claims to promulgate administrative
regulations necessary to carry on the work of the department
[office] under KRS Chapter 342. KRS 342.735 requires the
commissioner [executive—director] to promulgate administrative
regulations to expedite the payment of medical expense benefits.
This administrative regulation regulates the selection of physicians
and provides for treatment plans under KRS Chapter 342 in order
to assure high quality medical care at a reasonable cost.

Section 1. Definitions. (1) "Designated physician" means the
physician selected by the employee for treatment pursuant to KRS
342.020(4)[{5)].

(2) "Emergency care" means:

(a) [Fhese] Medical services required for the immediate
diagnosis or treatment of a medical condition that if not
immediately diagnosed or treated could lead to a serious physical
or mental disability or death; or

(b) Medical services which are immediately necessary to
alleviate severe pain.

(3) "Long-term medical care" means:

(@) Medical treatment or medical rehabilitation that is
reasonably projected to require a regimen of medical care for a
period extending beyond ninety (90) days;

(b) Medical treatment that continues for a period of more than
ninety (90) days; or

(c) Medical treatment including the recommendation that the
employee not engage in the performance of the employee's usual
work for a period of more than sixty (60) days.

(4) "Physician” is defined in KRS 342.0011(32).

(5) "Statement for services" means:

(a) For a nonpharmaceutical bill, a completed Form HCFA
1500, or for a hospital, a completed Form UB-92, with an attached
copy of legible treatment notes, hospital admission and discharge
summary, or other supporting documentation for the billed medical
treatment, procedure, or hospitalization; and

(b) For a pharmaceutical bill, a bill containing the identity of the
prescribed medication, the number of units prescribed, the date of
the prescription, and the name of the prescribing physician.

(6) "Treatment plan" means a written plan that:

(@) May consist of copies of charts, consultation reports or
other written documents maintained by the employee's designated
physician discussing symptoms, clinical findings, results of
diagnostic studies, diagnosis, prognosis, and the objectives,
modalities, frequency, and duration of treatment;

(b) Shall include, as appropriate, details of the course of
ongoing and recommended treatment and the projected results;
and

(c) May be amended, supplemented or changed as conditions
warrant.

Section 2. Employer's Obligation to Supply Kentucky Workers'
Compensation Designation and Medical Release Card (Form 113).
Within ten (10) days following receipt of notice of a work injury or
occupational disease causing lost work time or necessitating
continuing medical treatment, the medical payment obligor shall
mail a Form 113 to the employee, including a self-addressed,
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postage prepaid envelope for returning the Form 113. Failure by
the medical payment obligor to timely mail the form shall waive an
objection to treatment by other than a designated physician prior to
receipt by the employee of the form.

Section 3. Employee Selection of Physician. (1) Except for
emergency care, treatment for a work-related injury or occupational
disease shall be rendered under the coordination of a single
physician selected by the employee. The employee shall give
notice to the medical payment obligor of the identity of the
designated physician by tendering the completed Form 113,
including a written acceptance by the designated physician, within
ten (10) days after treatment is commenced by that physician.

(2) Within ten (10) days following receipt of a Form 113
designating a treating physician, the medical payment obligor shall
tender a card to the employee, which shall be presented to a
medical provider each time that a medical service is sought in
connection with the work-related injury or occupational disease.

(3) The card shall serve as notice to a medical provider of the
identity of the designated physician, who shall have the sole
authority to make a referral to a treatment facility or to a specialist.

(a) The card shall bear the legend "First Designated Physician-
Workers' Compensation" and shall further contain the following
information:

1. Name and telephone number of the first designated
physician;

2. Name, Social Security number, date of birth, and date of
work injury or occupational disease and last exposure of the
employee; and

3. Name and telephone number of the medical payment
obligor.

(b) The reverse side of the first designated physician card shall
contain:

1. A notice that treatment shall be performed by or on referral
from the first designated physician; and

2. Shall further contain space for the identification and
notification of a change of designated physician.

(4) Failure by the medical payment obligor to timely mail the
"First Designated Physician" card shall waive an objection to
treatment by other than a designated physician prior to receipt by
the employee of the card.

(5) The unreasonable failure of an employee to comply with the
requirements of this section may suspend all benefits payable
under KRS Chapter 342 until compliance by the employee and
receipt of the Form 113 by the medical payment obligor has
occurred.

Section 4. Change of Designated Physician. (1) Following
initial selection of a designated physician, the employee may
change designated physicians once without authorization of the
employer or its medical payment obligor. Referral by a designated
physician to a specialist shall not constitute a change of designated
physician unless the latter physician is specifically selected by the
employee as the second designated physician.

(2) Within ten (10) days of a decision to change the designated
physician, the employee shall complete the back of the first
designated physician card and return the card with the name of the
second designated physician, including a written acceptance by
the second designated physician, to the medical payment obligor,
which shall issue a second card within ten (10) days.

(3) The card shall bear the legend "Second Designated
Physician-Workers' Compensation" and shall further contain the
information required on the first designated physician card. The
reverse side of the card shall contain a notice that:

(a) Treatment shall be performed by or on referral from the
second designated physician; and

(b) A further change of designated physician shall require the
written consent of the employer, its medical payment obligor,
arbitrator, or the administrative law judge.

(4) Failure by the medical payment obligor to timely mail the
"Second Designated Physician" card shall waive an objection to
treatment by other than a designated physician prior to receipt by
the employee of the card.
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(5) If an employee's two (2) choices of designated physician
have been exhausted, he shall not, except as required by medical
emergency, make an additional selection of a physician without the
written consent of the employer, its medical payment obligor,
arbitrator, or the administrative law judge. This consent shall not be
unreasonably withheld.

(6) If the employer provides medical services through a
managed health care system, it may establish alternate methods
for provider selection within the managed health care plan.

Section 5. Treatment Plan. (1) A treatment plan shall be
prepared if:

(a) Long-term medical care is required as a result of a work-
related injury or occupational disease;

(b) The employee has received treatment with passive
modalities, including electronic stimulation, heat or cold packs,
massage, ultrasound, diathermy, whirlpool, or similar procedures
for a period exceeding sixty (60) days. The treatment plan shall
detail the need for the passive treatment, the benefits, if any,
derived from the treatment, the risks attendant with termination of
the treatment, and the projected period of future treatment; or

(c) An elective surgical procedure or placement into a resident
work hardening, pain management, or medical rehabilitation
program is recommended. The treatment plan shall set forth
specific and measurable performance goals for the employee
through the surgery, work hardening, or medical rehabilitation
program.

(2) The designated physician shall provide a copy of the
treatment plan to the medical payment obligor seven (7) days in
advance of an elective surgical procedure or placement into a
resident work hardening, pain management, or medical
rehabilitation program. In all other instances when a treatment plan
is required, a copy of the treatment plan shall be provided within
fifteen (15) days following a request by the medical payment
obligor. An amendment, supplement, or change to a treatment plan
shall be furnished within fifteen (15) days following a request.

(3) Preparation of a treatment plan shall be a necessary part of
the care to be rendered and shall be an integral part of the fee
authorized in the medical fee schedule for the underlying services.
An additional fee shall not be charged for the preparation of a
treatment plan or progress report, except for the reasonable cost of
photocopying and mailing the records.

Section 6. Tender of Statement for Services. If the medical
services provider fails to submit a statement for services as
required by KRS 342.020(4)[{%)] without reasonable grounds, the
medical bills shall not be compensable.

Section 7. Written Denial of Statement for Services Prior to the
Resolution of Claim. (1) Prior to resolution of a workers'
compensation claim by opinion or order of an [arbitrator or]
administrative law judge, the medical payment obligor shall notify
the medical provider and employee of its denial of a specific
statement for services, or payment for future services from the
same provider, in writing within thirty (30) days following receipt of
a completed statement for services.

(2) A copy of the denial shall be mailed to the employee,
employer, and medical service provider.

(3) The denial shall:

(a) Include a statement of the reasons for denial and a brief
synopsis of available utilization review or medical bill audit
procedures with relevant telephone contact numbers; and

(b) Be made for a good faith reason.

(4) Upon receipt of a denial from a medical payment obligor, a
medical provider may tender a statement for services to another
potential payment source or to the patient.

Section 8. Payment or Challenge to Statement for Services
Following Resolution of Claim. (1) Following resolution of a claim
by an opinion or order of an arbitrator or administrative law judge,
including an order approving settlement of a disputed claim, the
medical payment obligor shall tender payment or file a medical fee
dispute with an appropriate motion to reopen the claim, within thirty
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(30) days following receipt of a completed statement for services.

(2) The thirty (30) day period provided in KRS 342.020(4)[{B)]
shall be tolled during a period in which:

(a) The medical provider submitted an incomplete statement
for services. The payment obligor shall promptly notify the medical
provider of a deficient statement and shall request specific
documentation. The medical payment obligor shall tender payment
or file a medical fee dispute within thirty (30) days following receipt
of the required documentation;

(b) A medical provider fails to respond to a reasonable
information request from the employer or its medical payment
obligor pursuant to KRS 342.020(4);

(c) The employee's designated physician fails to provide a
treatment plan if required by this administrative regulation; or

(d) The utilization review required by 803 KAR 25:190 is
pending. The thirty (30) day period for filing a medical fee dispute
shall commence on the date of rendition of the final decision from
the utilization review. A medical fee dispute filed thereafter shall
include a copy of the final utilization review decision and the
supporting medical opinions.

(3) An obligation for payment or challenge shall not arise if a
statement for services clearly indicates that the services were not
performed for a work-related condition.

Section 9. Payment Pursuant to Fee Schedules. (1) If the
statement for services contains charges in excess of those
provided in the applicable fee schedule established in 803 KAR
25:089, 803 KAR 25:091, and 803 KAR 25:092, the medical
payment obligor shall make payment in the scheduled amount and
shall serve a written notice of denial setting forth the rea-son for
refusal to pay a greater amount.

(2) Following receipt of a final medical bill audit reconsideration
decision pursuant to 803 KAR 25:190, the medical provider shall
file within thirty (30) days a medical fee dispute in accordance with
803 KAR 25:012 to dispute the amount of payment.

Section 10. Patient Billing. (1) A medical provider may tender a
statement for services to a patient once it has received:

(a) A written denial from the medical payment obligor; or

(b) An opinion by an [arbitrator or] administrative law judge
finding that the services were unrelated to a work injury or
occupational disease.

(2) The medical provider shall not bill a patient for services which
have been found to be unreasonable or unnecessary by an
[arbitrator or] administrative law judge, if the medical provider has
been joined as a party to a workers' compensation claim or to a
medical fee dispute and has had an opportunity to present contrary
evidence.

(3) The medical provider shall not bill a patient for services which
have been denied by the payment obligor for failure to submit bills
following treatment within forty-five (45) days as required by KRS
342.020 and Section 6 of this administrative regulation.

Section 11. Request for Payment for Services Provided or
Expenses Incurred to Secure Medical Treatment. (1) If an
individual who is not a physician or medical provider provides
compensable services for the cure or relief of a work injury or
occupational disease, including home nursing services, the
individual shall submit a fully completed Form 114 to the employer
or medical payment obligor within sixty (60) days of the date the
service is initiated and every sixty (60) days thereafter, if
appropriate, for so long as the services are rendered.

(2) Expenses incurred by an employee for access to
compensable medical treatment for a work injury or occupational
disease, including reasonable travel expenses, out-of-pocket
payment for prescription medication, and similar items shall be
submitted to the employer or its medical payment obligor within
sixty (60) days of incurring of the expense. A request for payment
shall be made on a Form 114.

(3) Failure to timely submit the Form 114, without reasonable
grounds, may result in a finding that the expenses are not
compensable.
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Section 12. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) Form 113, "Notice of Designated Physician", (March 12,
2003 Edition), Department [Office] of Workers' Claims; and

(b) Form 114, "Request for Payment for Services or
Reimbursement for Compensable Expenses”, (October 30, 2017
Edition[August-15,-1996-Editien]), Department [Office] of Workers'
Claims.

(2) This material may be inspected, copied, or obtained at the
Department [Office] of Workers' Claims, Monday through Friday, 9
a.m. to 4 p.m., at the following locations:

(a) Mayo-Underwood Building, 3rd Floor, 500 Mero Street,
[Prevention—Park—657Chamberlin-Avenue;] Frankfort, Kentucky
40601;

(b) [410-West-Chestrut-StreetLouisville Kentucky-40202;

{e)] Uniplex Building, Suite 304, 126 Trivette Drive, Pikeville,
Kentucky 41501 [107—CeoalHeollow—Read,—Pikeville,—Kentueky
41564]; or

(c) Online at “https://labor.ky.gov/comp/Pages/default.aspx”.

CONTACT PERSON: Scott C. Wilhoit, Special Assistant,
Department of Workers’ Claims, Mayo-Underwood Building, 3rd
Floor, 500 Mero Street, Frankfort, Kentucky 40601, phone (502)
782-4532, fax (502) 564-0682, email Scottc.wilhoit@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(As Amended at ARRS, August 11, 2020)

907 KAR 3:300. Enhanced and suspended Medicaid
services and requirements if there is a declared national or
state emergency.

RELATES TO: KRS Chapter 39A, 194A.060, 205.510(15),
205.559, 205.560[; ]

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3), 205.559(2), (7), 205.560

NECESSITY, FUNCTION, AND CONFORMITY: In accordance
with KRS 194A.030(2), the Cabinet for Health and Family Services,
Department for Medicaid Services, has responsibility to administer
the Medicaid Program. KRS 205.520(3) authorizes the cabinet, by
administrative regulation, to comply with any requirement that may
be imposed or opportunity presented by federal law to qualify for
federal Medicaid funds. This administrative regulation establishes
the requirements for enhancing or suspending certain Medicaid
services and requirements if there is a declared national or state
emergency.

Section 1. General Provisions Relating to a Declared
Emergency. (1) In accordance with all applicable federal law, the
department shall respond to a declared national or state
emergency that is related to or rationally related to healthcare or
public health by temporarily enhancing, expanding, or suspending
Medicaid services and requirements as necessary to respond to
the declared emergency.

(2) The department shall provide information about specific
expanded services via the use of the department's Web site,
electronic provider letters, or other reliable methods of
communication with members, providers, and stakeholders.

(3) The department may target any activity undertaken
pursuant to this administrative regulation to a subpopulation based
on criteria that include:

(a) Geography;

(b) Age;

(c) Condition; or

(d) Disease.

Section 2. Enhanced or Expanded Medicaid Benefits. Medicaid
services and requirements that may be enhanced or expanded
include:
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(1) Any appropriate health service related to or rationally
related to the declared emergency;

(2) Telehealth services, which may include:

(a) Those services that are otherwise designated as face-to-
face only throughout KAR Title 907[KAR];

(b) The use of equipment, such as a telephone, that would not
customarily be allowable for a telehealth service pursuant to KAR
Title 907[KAR]; or

(c) Expanded use of asynchronous telehealth or store-and-
forward telehealth, including:

1. Remote patient monitoring, as appropriate; or

2. Any other telehealth service for which an evidence base
exists to justify the safety and efficacy of the service if[when]
provided as asynchronous telehealth;

(3) The introduction or expansion of any appropriate
telecommunication or electronically mediated health service as
allowable pursuant to federal law; or

(4) '"Telehealth" or "telehealth service" or “telehealth
consultation" as it is defined throughout KAR Title 907[Fitle KAR],
which shall be equivalent to an in-person service or a service
requiring physical presence.

Section 3. Eligibility. Pursuant to Section 1 of this
administrative regulation, the department may:

(1) Temporarily expand eligibility to include individuals with
higher income than currently allowed pursuant to 907 KAR 20:100;

(2) Temporarily suspend the requirement that a beneficiary
eligible pursuant to 42 U.S.C. 1396a(a)(10)(A)(ii)(V) be
institutionalized for at least thirty (30) days;

(3) Implement a simplified electronic or paper application for
use by designated providers; or

(4) Extend the availability of presumptive eligibility to additional
groups than allowed pursuant to 907 KAR 20:050.

Section 4. Temporary Enhancement of Rate or Rate
Methodology. The department may temporarily enhance rates or
rate methodology relating to a declared national or state
emergency.

Section 5. Provider Enrollment. (1) In response to a declared
national or state emergency, the department may:

(a) Simplify any existing provider enrollment process to meet
an existing or anticipated demand for health services; or

(b) Reenroll retired or previously enrolled providers.

(2) Any enrolliment or reenroliment process utilized pursuant to
subsection (1) of this section shall exercise discretion when
enrolling or not enrolling providers with a history of disenrollment
for good cause or other negative criminal or registry record.

Section 6. Women, Infants, and Children (WIC) Program
Services. (1) The department or any other agency of the Cabinet
for Health and Family Services shall facilitate the provision of all
appropriate  WIC  services via telehealth or as a
telecommunications or other electronically mediated health service
to the full extent allowable by federal or state law.

(2) For the purposes of all WIC services administered by the
Cabinet for Health and Family Services, any requirement that a
service be "face-to-face", "in-person”, or "physically present" shall
include a synchronous telehealth or telecommunication or other
electronically mediated health service.

Section 7. Federal Financial Participation. A policy established
in this administrative regulation may be null and void if the Centers
for Medicare and Medicaid Services:

(1) Denies federal financial participation for the policy; or

(2) Disapproves the policy.

Section 8. If any policy stated in another administrative
regulation within KAR Title 907[ef-the Kentucky-Administrative
Regulations] contradicts a policy stated in this administrative
regulation, the policy stated in this administrative regulation shall
supersede the policy stated elsewhere within KAR Title 907.

CONTACT PERSON: Donna Little, Office of Legislative and
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Regulatory Affairs, 275 East Main Street 5 W-A, Frankfort,
Kentucky 40621; phone 502-564-6746; fax 502-564-7091; email
CHFSregs@Kky.gov.
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ADMINISTRATIVE REGULATIONS AMENDED AFTER PUBLIC HEARING
OR RECEIPT OF WRITTEN COMMENTS

BOARDS AND COMMISSIONS
Board of Licensure of Marriage and Family Therapists
(Amended After Comments)

201 KAR 32:110. Telehealth.

RELATES TO: KRS 335.305, 335.310, 335.320, 335.325,
335.380, 335.399

STATUTORY AUTHORITY: KRS 335.320(9), 335.380

NECESSITY, FUNCTION, AND CONFORMITY: KRS
335.320(9) requires the Board of Licensure for Marriage and
Family Therapists to promulgate administrative regulations to
implement the purpose and scope of KRS 335.300 to 335.399.
KRS 335.380 requires the board to promulgate administrative
regulations to govern telehealth services in the provision of
marriage and family therapy services. This administrative
regulation establishes procedures for the use of telehealth by
licensees and associates.

Section 1. Definitions.

(1) "Asynchronous" means a communication that does not
occur simultaneously in real time.

(2) "Electronic communication" means the use of websites, cell
phones, email, texting, online social networking, video, or other
digital methods and technology used to send and receive
messages or post information.

(3) "Encryption" means a mathematical process that converts
text, video, or audio streams into a scrambled, unreadable format
when transmitted electronically.

(4) "Fee-splitting" means offering or_accepting payment
for referrals other than in an employer-employee or
contractor-contractee relationship.

(5) "HIPAA" means the Health Insurance Portability and
Accountability Act of 1996, Pub L. No. 104-191, 110 Stat. 1936
(1996).

(6)[¢5)] "HITECH" means the Health Information Technology
for Economic and Clinical Health Act of 2009, 42 U.S.C. 17901-
17953.

(N)[6)] "Social media" means a Web-based communication
tool that enables people to interact with each other by both sharing
and consuming information.

(8)[fA] "Synchronous" means a communication that occurs
simultaneously in real time.

(9)[¢8)] "Telehealth" is defined by KRS 335.380(3).

Section 2. Licensure, Standard of Practice, and Competency.

(1) License or permit required. Any licensed marriage and
family therapist or marriage and family therapy associate practicing
teletherapy in this state shall be licensed by the board or hold a
permit issued by the board and comply with all statutes,
administrative regulations, and ethics guidelines applicable to the
practice of marriage and family therapy.

(2) Standard of appropriate practice. A licensed marriage and
family therapist or marriage and family therapy assaociate providing
telehealth services in this state shall be held to the same standards
of practice as those applicable for in-person therapy settings.

(3) Competency. A licensed marriage and family therapist or
marriage and family therapy associate shall only provide telehealth
services in this state in those instances in which the licensed
marriage and family therapist or marriage and family therapy
associate has successfully completed all requirements set forth in
Section 3(1) of this administrative regulation.

(4) Continued competency. A licensed marriage and family
therapist or marriage and family therapy associate providing
telehealth services in this state shall have an ongoing obligation to
assess their technical and clinical competency to render these
services by successfully completing all requirements set forth in
Section 3(2) of this administrative regulation.

(5) Fee splitting. A licensed marriage and family therapist or
marriage _and family therapy associate providing telehealth
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services shall not split fees.

Section 3. Education and Continuing Education Requirements.

(1) Initial educational requirements. Effective January 1, 2020,
a licensed marriage and family therapist or a marriage and family
therapy associate providing telehealth services in this state or a
licensed marriage and family therapist who is supervising a
marriage and family therapy associate providing telehealth
services in this state shall have completed fifteen (15) hours of
board-approved training in the practice of telehealth as provided in
201 KAR 32:060, Section 2(2), which shall include three (3) hours
of ethics in the practice of telehealth. Each approved course shall
be live or online. Areas to be covered in the training shall include:

(a) Appropriateness of teletherapy;

(b) Teletherapy theory and practice;

(c) Modes of delivery;

(d) Legal and ethical issues;

(e) Handling online emergencies; and

(f) Best practices and informed consent.

(2) Continuing education requirements. A licensed marriage
and family therapist or marriage and family therapy associate who
has completed the initial training in the practice of telehealth shall
complete at least two (2) credit hours of continuing education
approved by the board, in accordance with 201 KAR 32:060, in the
practice of telehealth during each subsequent [licensure] renewal
period.

(3) Credit hours earned to comply with subsections (1) and (2)
above may be applied to continuing education requirements set
forth in 201 KAR 32:060.

Section 4. Verification of the Client. Prior to providing initial
telehealth services in this state a licensed marriage and family
therapist or marriage and family therapy associate shall require the
client to produce a valid photo identification. If the client is a
minor, prior to providing telehealth services in this state a
licensed marriage and family therapist or marriage and family
therapy associate shall verify the identity of the parent,
guardian, or other person consenting to the minor’s treatment.

Section 5. Client Assessment.

(1) Initial assessment. Prior to providing telehealth services in
this state a licensed marriage and family therapist or marriage and
family therapy associate shall conduct an initial assessment of the
client to determine if telehealth is an appropriate delivery of
treatment considering the professional, intellectual, or emotional
needs of the client.

(2) Ongoing assessment. Throughout the duration of providing
telehealth services in this state, a licensed marriage and family
therapist or marriage and family therapy associate shall engage in
a continual assessment of the appropriateness of providing these
services to the client.

(3) Telehealth may not be appropriate if the client:

(a) Recurrently experiences, or is likely to experience, crises or
emergencies;

(b) Is a suicide risk, or likely to become a suicide risk;

(c) Is violent, or likely to become violent; or

(d) Otherwise poses a risk to themselves or to others.

Section 6. Informed Consent. (1) Generally. Prior to providing
telehealth services in this state, the licensed marriage and family
therapist or marriage and family therapy associate providing these
services shall obtain the informed consent of the client, which shall
include:

(a) Disclosure of specific information regarding the marriage
and family therapist's:

1. Training and credentials;

2. License number;

3. Physical location and contact information;

4. Social media policy;

5. Encryption policy; and
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6. Collection, documentation, tracking, and storage of client
information;

(b) Client confidentiality and the limits to confidentiality in
electronic communication;

(c) Information on reporting complaints to the board and other
appropriate licensing bodies;

(d) The specific services to be provided;

(e) The risks and benefits of engaging in telehealth in the
clinical setting;

(f) The possibility of technology failure and alternate methods
of service delivery;

(g) Time zone differences, if any;

(h) Cultural or language differences that may affect the delivery
of services;

(i) The possible denial of insurance benefits;

() The pertinent legal rights and limitations governing practice
across state lines or international boundaries, if applicable; and

(k) Whether delivery of service will be asynchronous or
synchronous.

(2) Minors. Except as allowed by KRS 214.185, if[H] the client
is a minor, prior to providing telehealth services in this state the
licensed marriage and family therapist or marriage and family
therapy associate shall, pursuant to Section 4 of this administrative
regulation, verify the identity of the parent, guardian, or other
person consenting to the minor's treatment and obtain from that
person the informed consent required by this section.

Section 7. Emergency Procedures, Coordination of Care and
Referrals. Prior to providing telehealth services in this state, the
licensed marriage and family therapist or marriage and family
therapy associate shall establish with the client:

(1) Acceptable ways to contact the marriage and family
therapist in an emergency;

(2) Emergency procedures to include emergency services at
the client's location;

(3) Coordination of care with other professionals; and

(4) Conditions under which telehealth services may be
terminated and a referral made to in-person care.

Section 8. Compliance with Privacy Laws, Documentation, and
Recordkeeping. A licensed marriage and family therapist or
marriage and family therapy associate performing telehealth
services in this state shall:

(1) Comply with all privacy laws and regulations relating to the
transmission and protection of protected health information,
including HIPAA and HITECH; and

(2) Comply with all state and federal laws and regulations
relating to the practice of telehealth, documentation of services
delivered, and related recordkeeping.

DR. C. SHAWN OAK, Ph.D., LMFT, Chairman

APPROVED BY AGENCY: August 10, 2020

FILED WITH LRC: August 13, 2020 at noon

CONTACT PERSON: Bryan D. Morrow, Board Attorney, 500
Mero Street, 218 NC, phone +1 (502) 782-0766, fax +1 (502) 564-
3969, email Bryan.Morrow@Xky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Bryan D. Morrow

(@) What this administrative regulation does: KRS 335.380
requires the board to promulgate administrative regulations to
implement the practice of telehealth. This administrative regulation
establishes procedures and education requirements for licensed
marriage and family therapists and marriage and family therapy
associates to provide telehealth services to patients in Kentucky.

(b) The necessity of this administrative regulation: This
administrative regulation is required by KRS 335.380(2).

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 335.380 requires the board to
promulgate administrative regulations to implement the practice of
telehealth, including: (1) preventing abuse and fraud through the
use of telehealth services; (2) preventing fee-splitting; and (3)
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utilizing telehealth in the provision of marriage and family therapy
services and in the provision of continuing education. This
administrative regulation prevents fraud and abuse in six ways: (1)
applying standards for in-person counseling to telehealth; (2)
requiring verification of the client; (3) requiring an initial
assessment to ensure the client is a proper candidate for telehealth
services; (4) making that assessment an on-going concern; (5)
obtaining the informed consent of the client; and (6) establishing
procedures for the client in case of an emergency. This
administrative regulation prohibits fee splitting in the delivery of
services. Finally, the regulation sets forth education and continuing
education requirements for telehealth services.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
assists in the effective administration of KRS 335.380 by carrying
out the legislative mandate for the board to establish a regulation
regarding telehealth services.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment will change the existing administrative
regulation in two ways: (1) by allowing marriage and family therapy
associates to practice telehealth; and (2) prohibiting fee splitting.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary to allow marriage and
family therapy associates to practice telehealth. This is especially
crucial under the State of Emergency declared in Executive Order
2020-215 on March 6, 2020 and Executive Order 2020-243 signed
by Governor Beshear on March 18, 2020 requiring social
distancing. The amendment prohibiting fee splitting is necessary
because it is required by KRS 335.380(2)(b).

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to KRS 335.380
which requires the board to promulgate regulations regarding
telehealth services. It also conforms to KRS 335.380 which
requires a prohibition on fee splitting in the delivering of telehealth
services.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment assists in the
effective administration of KRS 335.380 by carrying out the
legislative mandate for the board to establish a regulation
regarding telehealth services.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This regulation will affect 728 licensed
Marriage and Family Therapists and Marriage and Family Therapy
Associates in Kentucky, as well as an unknown number of
Marriage and Family Therapists from other jurisdictions seeking to
provide telehealth to clients located in Kentucky.

(4) Provide an analysis of how the entities identified in the
previous question will be impacted by either the implementation of
this administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions each of the regulated entities have to take
to comply with this regulation or amendment: In order to use
telehealth to practice marriage and family therapy in Kentucky,
each licensed marriage and family therapist, marriage and family
therapy associate, and licensed marriage and family therapist
supervising an associate practicing telehealth will be required to
complete initial training and continuing education each subsequent
year. The licensed therapist and marriage and family therapy
associate will also have to verify the client, continuously assess the
client as an appropriate recipient of telehealth, obtain consent from
the client, establish emergency procedures, and ensure
compliance with applicable privacy laws.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities: This
regulation should add no additional cost to the licensed marriage
and family therapist or marriage and family therapy associate.
Licensed marriage and family therapist and marriage and family
therapy associates continuing education requirements are already
in place as part of 201 KAR Chapter 32. The education and
continuing education requirements specific to telehealth will count
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toward those hours licensed marriage and family therapists or
marriage and family therapy associates are already required to
obtain.

(c) As a result of compliance, what benefits will accrue to the
entities: As a result of compliance, licensed marriage and family
therapists and marriage and family therapy associates and clients
will be permitted to engage in telehealth, increasing access and
availability of needed services.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This administrative regulation does not create a
cost for the administrative body; a licensed marriage and family
therapist or marriage and family therapy associate that provides
telehealth will be governed by the same process as a licensed
marriage and family therapists or marriage and family therapy
associates in an office setting.

(b) On a continuing basis: This administrative regulation does
not create a cost for the administrative body; a licensed marriage
and family therapists or a marriage and family therapy associate
that provides telehealth will be governed by the same process as a
licensed marriage and family therapists or a marriage and family
therapy associate in an office setting.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The Marriage and Family Therapy Board is self-funded through the
fees paid by licensees. No additional funding is necessary for the
implementation and enforcement of this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increases in fees or funding is necessary to implement the
amendment to this administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: No
increases in fees or funding is necessary to implement this
administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not applied because
similarly situated licensed marriage and family therapists and
marriage and family therapy associates are treated similarly under
this administrative regulation.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Board of
Licensure for Marriage and Family Therapists will be affected.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 335.380

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. If
specific dollar estimates cannot be determined, provide a brief
narrative to explain the fiscal impact of the administrative
regulation.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This regulation will not generate revenue for state or local
government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This regulation will not generate revenue for state or local
government.

(c) How much will it cost to administer this program for the first
year? A licensed marriage and family therapist or a marriage and
family therapy associate providing telehealth services will abide by
the same process as a licensed marriage and family therapist or a
marriage and family therapy associate in an office setting so there
will be no additional cost to administer this program.
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(d) How much will it cost to administer this program for
subsequent years? A licensed marriage and family therapist or a
marriage and family therapy associate providing telehealth
services will abide by the same process as a licensed marriage
and family therapist or a marriage and family therapy associate in
an office setting so there will be no additional cost to administer
this program.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): Neutral

Expenditures (+/-): Neutral

Other Explanation: None

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
(Amended After Comments)

900 KAR 5:020. State Health Plan for facilities and
services.

RELATES TO: KRS 216B.010-216B.130

STATUTORY AUTHORITY: KRS 194A.030, 194A.050(1),
216B.010, 216B.015(28), 216B.040(2)(a)2.a

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216B.040(2)(a)2.a requires the cabinet to promulgate an
administrative regulation, updated annually, to establish the State
Health Plan. The State Health Plan is a critical element of the
certificate of need process for which the cabinet is given
responsibility in KRS Chapter 216B. This administrative regulation
establishes the State Health Plan for facilities and services.

Section 1. The 2020-2022 [2018-Update-to-the2017-2019]
State Health Plan shall be used to:

(1) Review a certificate of need application pursuant to KRS
216B.040; and

(2) Determine whether a substantial change to a health service
has occurred pursuant to KRS 216B.015(29)(a) and
216B.061(1)(d).

Section 2. Incorporation by Reference. (1) The "2020-2022
[2618 Update-to-the 2017-2019] State Health Plan", August [April]
2020 [Nevember—2018], is incorporated by reference. (2) This
material may be inspected, copied, or obtained, subject to
applicable copyright law, at the Office of Inspector General,
Division of Certificate of Need, 275 East Main Street, 5E-A,
Frankfort, Kentucky 40621, Monday through Friday, 8 a.m. to 4:30
p.m.

ADAM D. MATHER, Inspector General
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: August 13, 2020

FILED WITH LRC: August 13, 2020 at 1 p.m.

CONTACT PERSON: Donna Little, Deputy Executive Director,
Office of Legislative and Regulatory Affairs, 275 East Main Street 5
W-A, Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-
564-7091; email CHFSregs@Kky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Kara Daniel or Donna Little

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation incorporates by reference the 2020-2022
State Health Plan.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to comply with the content of
the authorizing statutes.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes, KRS 216B.010,
216B.015(28), and 216B.040(2)(a)2.a., by establishing the State
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Health Plan’s review criteria, used for determinations regarding the
issuance and denial of certificates of need.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the statutes by establishing the review criteria for certificate of need
determinations.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: In response to suggestions and comments submitted to
the Cabinet by interested groups, the amendment to this
administrative regulation filed April 3, 2020, made the following
changes to the State Health Plan (SHP):

Updates the title and edition date of the SHP on page i of the
Plan;

Updates the title of the SHP on page iii of the Plan under the
heading “Purpose”;

Adds language to page iii to establish a temporary waiver of
certain certificate of need requirements as authorized by an
Executive Order during a State of Emergency declared as the
result of a public health crisis;

Adds language to the review criteria on page 37 to clarify the
prohibition against transferring public intermediate care facility for
individuals with an intellectual disability (ICF/IID) beds to a private
ICF/ID;

Revises the language of the review criteria on page 39 to
clarify that the addition of a cardiac catheterization program at a
hospital shall be based on the existing program’s utilization, rather
than a specific laboratory’s utilization; and

Revises the language of the review criteria on pages 52 — 54 to
enable a Kentucky-licensed acute care hospital to establish an
ambulatory surgical center in the same county as the hospital

Base upon comments received during the public comment
period and because of the uncertainty created by the ongoing
COVID-19 pandemic, the Cabinet has made the following
substantive revisions in the proposed “Amended After Comments”
administrative regulation:

The proposed substantive changes to the review criteria on
page 37 regarding a prohibition on transferring public intermediate
care facility for individuals with an intellectual disability (ICF/IID)
beds to a private ICF/IID were removed;

The proposed substantive changes to the review criteria on
page 39 regarding cardiac catheterization programs were
removed; and

The proposed substantive changes to the review criteria on
pages 52-54 regarding ambulatory surgical centers were removed.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to address annual
updates to the State Health Plan as required by KRS 216.015(28).

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the content of
the authorizing statutes because it incorporates by reference the
2020-2022 State Health Plan.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment assists in the
effective administration of the statutes by establishing review criteria
for certificate of need determinations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
certificate of need applicants and affected persons as defined by
KRS 216B.015(3). In calendar year 2018, eighty-three (83)
certificate of need applications were filed and in calendar year
2019, eighty-four (84) applications were filed.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Entities that submit a certificate of need
application are subject to the criteria set forth in the 2020-2022
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State Health Plan.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no additional costs to entities to comply
with this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Entities subject to certificate of
need approval must demonstrate that their proposal is consistent
with the State Health Plan pursuant to KRS 216B.040(2)(a)2.a.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: No additional costs will be incurred to implement
this administrative regulation.

(b) On a continuing basis: No additional costs will be incurred
to implement this administrative regulation on a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State general funds and agency monies are used to implement and
enforce this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding is necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish or increase any
fees.

(9) TIERING: Is tiering applied? (explain why or why not) Yes,
tiering is used as there are different certificate of need review
criteria for each licensure category addressed in the State Health
Plan.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation impacts the Cabinet for Health and Family Services,
Office of Inspector General, and may impact any government
owned or controlled health care facility.

2. ldentify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 216B.010, 216B.015(28), and 216B.040(2)(a)2.a.
3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will not generate revenue for state or
local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation will not generate revenue for
state or local government.

(c) How much will it cost to administer this program for the first
year? No additional costs will be incurred to implement this
administrative regulation.

(d) How much will it cost to administer this program for
subsequent years? No additional costs will be incurred to
implement this administrative regulation on a continuing basis.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): See response above.

Expenditures (+/-): This administrative regulation is anticipated
to have minimal fiscal impact to the cabinet.

Other Explanation:
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PROPOSED AMENDMENTS

Public comment periods are at least two months long. For other regulations with open comment periods, please
also see last month’s Administrative Register of Kentucky.

AUDITOR OF PUBLIC ACCOUNTS
(Amendment)

45 KAR 1:050. Audits of fiscal courts.

RELATES TO: KRS 43.070, 43.075, 64.810, 68.210, 31 U.S.C.
7501-7507

STATUTORY AUTHORITY: KRS 43.075

NECESSITY, FUNCTION, AND CONFORMITY: KRS 43.075
requires the Auditor of Public Accounts to promulgate
administrative regulations developing uniform standards and
procedures for conducting, and uniform formats for reporting,
audits of the funds contained in county budgets (fiscal courts). This
administrative regulation establishes the auditing standards,
procedures, and formats for fiscal court audits.

Section 1. Definition. "Generally accepted government auditing
standards" means the "Government Auditing Standards" issued by
the Comptroller General of the United States.

Section 2. Auditing Standards, Procedures, and Formats. The
financial and compliance audit of the funds contained in each
county’s budget shall be conducted in accordance with:

(1) Auditing standards generally accepted in the United States
of America, referenced in 201 KAR 1:300, Section 3;

(2) Generally accepted government auditing standards,
referenced in 201 KAR 1:300, Section 3; and

(3) Fiscal Court Audit Guide, issued by the Auditor of Public

Accounts, August 14, 2020[August-9,-2019].

Section 3. Auditor's Independent Judgement. The
requirements of this administrative regulation shall not be
interpreted in a manner that restricts the independent judgment of
a certified public accountant or the Auditor of Public Accounts.

Section 4. Audit Objective. (1) The primary objective of an
audit of a fiscal court shall be an audit report that provides an
opinion on whether the financial statements of a fiscal court are
presented fairly, in all material respects, in accordance with a basis
of accounting prescribed or permitted by the Department for Local
Government, which is the regulatory basis of accounting or
Generally Accepted Accounting Principles (GAAP).

(2) Any audit report of a fiscal court that is required to comply
with the requirements of the Single Audit Act Amendments of 1996
and Title 2 C.F.R. Part 200, Uniform Administrative Requirements,
Cost Principles, and Audit Requirements for Federal Awards
(Uniform Guidance), shall include a statement concerning whether:

(@) The Schedule of Expenditure of Federal Awards is fairly
stated, in all material respects, in relation to the financial
statements taken as a whole; and

(b) The fiscal court has complied, in all material respects, with
the requirements applicable to each of its major federal programs.

(3) An auditor shall make tests sufficient to determine whether:

(a) The fiscal court has complied with the requirements of the
uniform system of accounts adopted under KRS 68.210;

(b) Receipts have been accurately recorded by source;

(c) Expenditures have been accurately recorded by payee; and

(d) The county has complied with all other legal requirements
relating to the management of public funds.

Section 5. Allowance of Audit Fees; Acceptance of Report. (1)
Fees for county fiscal court audits shall be allowable as reasonable
and necessary expenses of a county if the independent
accountant’s examination has been performed and reported in
compliance with the standards, procedures, and formats
promulgated by this administrative regulation.

(2) A county shall obtain written approval of an audit report
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from the Auditor of Public Accounts prior to the:

(a) Release of an audit report; and

(b) Payment of fees for a fiscal court audit.

(3) Failure by an independent certified public accountant to
comply with the Fiscal Court Audit Guide and this administrative
regulation shall disqualify him from conducting fiscal court audits.

Section 6. Incorporation by Reference. (1) The "Fiscal Court
Audit Guide," Auditor of Public Accounts, August 14, 2020[August
9,-2019] is incorporated by reference.

(2) This document may be inspected, copied, or obtained,
subject to applicable copyright law, at the office of the Auditor of
Public Accounts, 209 Saint Clair Street, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 5:00 p.m.

MIKE HARMON, Auditor of Public Accounts

APPROVED BY AGENCY: August 13, 2020

FILED WITH LRC: August 13, 2929 at noon

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on October 29,
2020 at 10:00 a.m. via the video teleconference platform ZOOM. At
the time of filing this amendment, all state government offices are
closed to in-person services. The public hearing will allow an option
for in-person attendance if this restriction on in-person services is
lifted by the date of the hearing, and if so lifted, the in-person option,
in addition to the Zoom based format, will be held at the office of the
Auditor of Public Accounts, 209 St. Clair Street, Frankfort, Kentucky
40601. Individuals interested in being heard at this hearing shall
notify this agency in writing by five workdays prior to the hearing of
their intent to attend, and will receive meeting ID and credentials in
response to that notification. If no notification of intent to attend the
hearing is received by that date, the hearing may be canceled. This
hearing is open to the public. Any person who wishes to be heard will
be given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made unless
a written request for a transcript is made. If you do not wish to be
heard at the public hearing, you may submit written comments on the
proposed administrative regulation. Written comments shall be
accepted through October 31, 2020. Send written notification of
intent to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Jonathan Grate, General Counsel,
Auditor of Public Accounts, 209 St. Clair Street, Frankfort,
Kentucky 40601; phone 502-209-2863; fax 502-564-2912; e-mail
Jonathan.Grate@Kky.gov.

REGULATORY IMPACT ANALYSIS AND IMPACT STATEMENT

Contact Person: Jonathan R Grate

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes uniform standards and
procedures for conducting, and uniform formats for reporting, all
audits of county budgets and the accounts, books and papers of
county government.

(b) The necessity of this administrative regulation: KRS
43.075(1) states in part, "The Auditor shall promulgate the uniform
standards and procedures by administrative regulation according
to KRS Chapter 13A."

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to
the content of the authorizing statutes by promulgating uniform
standards and procedures for conducting, and uniform formats for
reporting, all audits of fiscal courts performed under KRS 43.070 or
KRS 64.810.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
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administrative regulation currently assists or will assist in the effective
administration of the statute by promulgating uniform standards and
procedures for conducting, and uniform formats for reporting, all
audits of fiscal courts performed under KRS 43.070 or KRS 64.810.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment will change the existing administrative
regulation by replacing the "Fiscal Court Audit Guide," issued by
the Auditor of Public Accounts, August 9, 2019, with "Fiscal Court
Audit Guide," issued by the Auditor of Public Accounts, August 14,
2020 which is incorporated by reference, to make auditing
procedures and report formats conform to the regulatory basis of
accounting and applicable auditing standards.

(b) The necessity of the amendment to this administrative
regulation: Amending this administrative regulation by
incorporating the updated "Fiscal Court Audit Guide" is necessary
to conform this administrative regulation to current fiscal court
practices and procedures and to stay current with the current,
updated practices as required by the profession of accountancy.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statute, KRS 43.075, by updating current standards
and procedures for conducting, and formats for reporting, fiscal
court audits performed under KRS 43.070 or KRS 64.810.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of the statute, KRS 43.075, by updating
current standards and procedures for conducting, and uniform
formats for reporting, all fiscal court audits performed under KRS
43.070 or KRS 64.810.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: All Kentucky counties, certified public
accountants licensed in Kentucky who perform audits of fiscal
courts, and the Auditor of Public Accounts, are affected by this
administrative regulation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: The county governments will not be
required to change any practices. Auditors will update internal audit
protocols and criteria and the groups identified will continue to
audit and be audited using uniform standards and procedures for
conducting, and uniform formats for reporting, fiscal court audits.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There is no new additional cost to the entities
identified in question (3) in complying with the amendment to this
administrative regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The entities identified in question
(3) will all benefit by having an updated "Fiscal Court Audit Guide"
to follow in completing all audits of fiscal courts conducted
pursuant to KRS 43.070 or KRS 64.810, consistent with the
regulatory basis of accounting or Generally Accepted Accounting
Principles (GAAP).

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: No additional cost.

(b) On a continuing basis: No additional cost.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Agency receipts of payments by the fiscal courts for the expense of
the audits per KRS 43.070.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding will be necessary to implement the
change in the amendment of this administrative regulation.
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(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish any fees, nor
does it increase any fees, directly or indirectly.

(9) TIERING: Is tiering applied? No, tiering was not applied.
Tiering is not applicable to this amendment to this administrative
regulation. Neither the amendment nor the administrative regulation
disproportionately impact certain classes of regulated entities, as all
fiscal courts are audited using the same uniform standards and
procedures for conducting, and uniform formats for reporting, audits.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? All 120 Kentucky
counties, certified public accountants licensed in Kentucky that
perform fiscal court audits, and the Auditor of Public Accounts are
affected by this administrative regulation.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. The state statute that requires or authorizes the action
taken by the administrative regulation is KRS 43.075.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. The
effect of this amended administrative regulation on the
expenditures and revenues of fiscal courts is neutral, resulting in
no increase or decrease in expenditures or revenues.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will not generate any revenue for the
fiscal courts for the first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation will not generate any revenue
for fiscal courts for subsequent years.

(c) How much will it cost to administer this program for the first
year? There will be no cost to administer this program for the first
year, other than the expenses provided for under KRS 43.070.

(d) How much will it cost to administer this program for
subsequent years? There will be no cost to administer this program
for subsequent years, other than the expenses provided for under
KRS 43.070.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): The fiscal impact of this amendment to this
administrative regulation on the revenues of fiscal courts is neutral,
resulting in no increase or decrease in revenues.

Expenditures (+/-): The fiscal impact of this amendment to this
administrative regulation on the expenditures of fiscal courts is
neutral, resulting in no increase or decrease in expenditures.

Other Explanation: None.

BOARDS AND COMMISSIONS
Board of Nursing
(Amendment)

201 KAR 20:085. Licensure periods and miscellaneous
requirements.

RELATES TO: KRS 314.041, 314.051, 314.071, 314.073

STATUTORY AUTHORITY: KRS 314.071, 314.131

NECESSITY, FUNCTION, AND CONFORMITY: KRS 314.071
requires the board to establish licensure periods for licenses
issued by the board. This administrative regulation establishes the
licensure periods. It also establishes miscellaneous requirements.



VOLUME 47, NUMBER 3- SEPTEMBER 1, 2020

Section 1. (1) A nursing license or credential issued during the
first six (6) months of a licensure period shall expire at the end
(October 31) of the current licensure period.

(2) A nursing license or credential issued during the last six (6)
months of a licensure period shall expire at the end (October 31) of
the succeeding licensure period.

Section 2. Licensure Periods. (1) The licensure period for all
licenses and credentials, except for provisional, inactive, and retired
status licenses, shall be for one (1) year beginning on November 1.

Section 3. For the purposes of the practice of nursing, a nurse
shall use the name under which he or she is licensed with the board
of nursing.

Section 4. (1) A nurse shall provide the board with an
electronic mail (email) address to receive communications from the
board.

(2) This requirement shall also apply to dialysis technicians
and certified professional midwives.

(3) The email address provided shall
disclosure pursuant to KRS 61.878(1)(a).

be exempt from

DINA BYERS, President

APPROVED BY AGENCY: June 18, 2020

FILED WITH LRC: August 13, 2020 at 9 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
October 27, 2020 at 10:00 a.m. (EST) in the office of the Kentucky
Board of Nursing, 312 Whittington Parkway, Suite 300, Louisville,
Kentucky. Individuals interested in being heard at this hearing shall
notify this agency in writing five workdays prior to the hearing of
their intent to attend. If no notification of intent to attend the hearing
is received by that date, the hearing may be canceled. This hearing
is open to the public. Any person who wishes to be heard will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made
unless a written request for a transcript is made. If you do not wish
to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted until end of day (11:59 p.m.) October
31, 2020. Send written notification of intent to be heard at the
public hearing or written comments on the proposed administrative
regulation to the contact person.

CONTACT PERSON: Morgan Ransdell, Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, phone (502) 429-3339, fax (502) 429-1248, email
Morgan.Ransdell@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Morgan Ransdell

(1) Provide a brief summary of:

(a) What this administrative regulation does: It sets the licensure
period and also contains several miscellaneous requirements.

(b) The necessity of this administrative regulation: It is required
by statute.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: By setting the licensure period.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: By setting the
licensure period.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: It adds a requirement that all licensees provide the
Board with an email address.

(b) The necessity of the amendment to this administrative
regulation: In the present day, an email address is the most
efficient way to contact licensees.

(c) How the amendment conforms to the content of the
authorizing statutes: The intent of the statutes is to give the Board
the authority to utilize email addresses as a method of contact.
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(d) How the amendment will assist in the effective
administration of the statutes: By providing an efficient and timely
method of contacting licensees.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Licensed Practical Nurses, Registered
Nurses, Advanced Practice Registered Nurses, Dialysis
Technicians, and Certified Professional Midwives; approximately
90,000 licensees.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: They will have to provide an email
address to the Board.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There is no anticipated cost.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): They will be in compliance with
the regulation and will have quicker communication with the Board.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: No cost.

(b) On a continuing basis: No cost.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
General agency funds, to the extent funding is necessary.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase is necessary.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: It
does not.

(9) TIERING: Is tiering applied? Tiering was not applied as the
changes apply to all equally.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Kentucky Board
of Nursing.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 314.131.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
None

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None

(c) How much will it cost to administer this program for the first
year? No additional cost.

(d) How much will it cost to administer this program for
subsequent years? No additional cost.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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Investigation and disposition of

RELATES TO: KRS Chapter 13B, 218A.205, 314.011,
314.031, 314.071(4), 314.091, 314.107, 314.475, 314.991(3)

STATUTORY AUTHORITY: KRS 218A.205, 314.131(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.131(1) authorizes the Board of Nursing to promulgate
administrative regulations to effect the provisions of KRS Chapter
314. This administrative regulation establishes the procedures for
the investigation and disposition of complaints received by the
board.

Section 1. Receipt of Complaints.

(1) The board shall receive and process each complaint made
against a licensee, holder of a multistate licensure privilege
pursuant to KRS 314.475, or applicant or unlicensed individual if
the complaint alleges acts that may be in violation of the provisions
of KRS Chapter 314.

(2)(a) A complaint shall be in writing and shall be dated and
fully identify the individual by name. The complaint may be
submitted electronically, by fax, or mail.

(b) The president of the board or the executive director or
designee shall file a complaint based upon information received by
oral, telephone, or written communications if the facts of the
complaint are found to be accurate and indicate acts that may be in
violation of the provisions of KRS Chapter 314.

(3) A certified copy of a court record for a misdemeanor or
felony conviction or a certified copy of disciplinary action in another
jurisdiction shall be considered a valid complaint.

(4) A complaint shall be investigated.

(a) If the complaint establishes a potential violation or the
conduct falls within the statutory instances which shall be
investigated, the board shall send a copy of the complaint to the
licensee, holder of a multistate privilege, or applicant to the
address of record by United States Postal Service regular mail. If
the board is aware of the person’s email address, it may send a
copy by email as well.

1. For licensees, the address of record is the last known
address in accordance with KRS 314.107.

2. For applicants, the address of record is the last known
address in accordance with 201 KAR 20:370, Section 1(10).

3. For holders of a multistate privilege, the address of record is
the last known mailing address of record reported by the primary
state of residence board of nursing to the NURSYS database.

4. All further mailings to the respondent subsequent to the
complaint shall be mailed by U.S. Postal Service regular mail to the
address of record, except a notice of hearing pursuant to KRS
13B.050 and a final order pursuant to KRS 13B.120, both of which
shall be mailed by U.S. Postal Service certified mail to the address
of record.

(b) A written, legible, verified response shall be filed with the
board within thirty (30) days of receipt by the individual against
whom the complaint has been made.

(c) The staff may request an informal conference with the
individual against whom the complaint has been made.

(5)(a) A complaint shall be evaluated to find if a violation of the
provisions of KRS Chapter 314 has been alleged.

(b) The credentials review panel or the executive director or
designee shall make the determination as to the disposition of the
complaint pursuant to Section 2 of this administrative regulation.

(6)(@) All preliminary information shall be treated as
confidential during the investigation and shall not be disclosed to
board members or to the public, except as provided by KRS
314.475. The board shall make available to the public the fact that
an investigation is pending.

(b) If a board member has participated in the investigation or
has substantial knowledge of facts prior to a hearing on the
complaint that may influence an impartial decision by the member,
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that member shall not participate in the adjudication of the
complaint.

(7)(@) When the board receives a report of improper,
inappropriate, or illegal prescribing or dispensing of a controlled
substance by an advanced practice registered nurse (APRN), it
shall notify, within three (3) business days:

1. The Department of Kentucky State Police;

2. The Office of the Attorney General; and

3. The Cabinet for Health and Family Services, Office of the
Inspector General.

(b) An investigation concerning a complaint filed against an
APRN pertaining to the improper, inappropriate, or illegal
prescribing or dispensing of controlled substances shall be
commenced within seven (7) days of the filing of the complaint.

(c) The investigation shall be completed and a determination
as to the disposition of the complaint shall be made within 120
days of