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The following agenda may not take into consideration all of the administrative regulations that may be deferred by promulgating
agencies. Deferrals may be made any time prior to or during the meeting.

Administrative Regulation Review Subcommittee
TENTATIVE Meeting Agenda
Tuesday, October 12,2021 at 1 p.m.
Annex Room 149

CALL TO ORDER AND ROLL CALL
REGULATIONS FOR COMMITTEE REVIEW

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Education Professional Standards Board
Administrative Certificates
016 KAR 002:180. One (1) year conditional certificate.
016 KAR 002:220. Emeritus Certificate. (Filed with Emergency)
016 KAR 002:230. Exception Certificate. (Filed with Emergency)
016 KAR 003:070. Endorsement for individual intellectual assessment.
016 KAR 004:050. Dating of certifications.
016 KAR 005:010. Standards for accreditation of educator preparation providers and approval of programs.
016 KAR 006:010. Assessment prerequisites for teacher certification.

STATE BOARD OF ELECTIONS

Statewide Voter Registration

031 KAR 003:010. Current address of Kentucky registered voters and distribution of voter registration lists. (Deferred from August)

Forms and Procedures

031 KAR 004:195E. Consolidation of precincts and precinct election office r s . (Filed with OFr208-20022 (Not) (AEO
Amended After Comments)

031 KAR 004:195. Consolidation of precincts and precinct election officers. (Filed with Emergency)

031 KAR 004:200E. Chain of custody for records during an ei{2@2022j(Nat cont e
Amended After Comments)

031 KAR 004:200. Chain of custody for records during an election contest. (Filed with Emergency)

Voting

031 KAR 005:025E. Ballot standards and election secur i t y . (Filed with -Q02022)n(Hat pmendédiAiey e x pi r
Comments)

031 KAR 005:025. Ballot standards and election security. (Filed with Emergency)

DEPARTMENT OF LAW

Office of Civil and Environmental Law

040 KAR 001:040E. Standardi zed Open Records Request F e26-8022) (Défarrédefrdm wi t h O
September)

040 KAR 001:040. Standardized Open Records Request Form. (Filed with Emergency)

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
Ad Valorem Tax; State Assessment
103 KAR 008:090. Classification of property; public service corporations.

Income Tax; Corporations
103 KAR 016:270. Apportionment; receipts factor.
103 KAR 016:320. Claim of right doctrine.
103 KAR 016:352. Corporation income taxes policies and circulars.

Income Tax; Withholding
103 KAR 018:020. Withholding return adjustment.
103 KAR 018:090. Payroll records.

Sales and Use Tax; Miscellaneous Retailer Occupations
103 KAR 027:050. Sourcing of retail sales by florists.
103 KAR 027:150. Repairers and reconditioners of tangible personal property.
103 KAR 027:230. Motor vehicle body shops.

Sales and Use Tax; General Exemptions
103 KAR 030:091. Sales to farmers.
103 KAR 030:120. Machinery for new and expanded industry.
103 KAR 030:140. Energy and energy-producing fields.
103 KAR 030:190. Interstate and foreign commerce.
103 KAR 030:250. Property used in the publication of newspapers.
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State-owned Buildings and Grounds
200 KAR 003:020. Use of state-owned facilities and grounds. (Emergency Impacted by 2021 Legislation)

Kentucky Infrastructure Authority
200 KAR 017:110. Guidelines for Kentucky Infrastructure Authority Drinking Water and Wastewater Grant Program. (Filed with
Emergency) (Deferred from September)

BOARDS AND COMMISSIONS
Board of Pharmacy
201 KAR002:411E. Or dering and admini st er i-07Vg022) é&Emergemcpa®nly)o n' s . (AEO0 expires O

Board of Embalmers and Funeral Directors

201 KAR 015:040. Examination. (Filed with Emergency)

201 KAR 015:050. Apprenticeship and supervision requirements. (Filed with Emergency)
201 KAR 015:110. Funeral establishment criteria. (Filed with Emergency)

201 KAR 015:125. Surface transportation permit. (Filed with Emergency)

Board of Nursing

201 KAR 020:057. Scope and standards of practice of advanced practice registered nurses.

201 KAR 020:215. Continuing competency requirements.

201 KAR 020:320. Standards for curriculum of prelicensure registered nurse and practical nurse programs.

201 KAR 020:471. Repeal of 201 KAR 020:470. (Comments Received, SOC ext., due 10-15-2021)

201 KAR 020:472. Initial approval for dialysis technician training programs. (Comments Received, SOC ext., due 10-15-2021)

201 KAR 020:474. Continuing approval and periodic evaluation of dialysis technician training programs. (Comments Received, SOC
ext., due 10-15-2021)

201 KAR 020:476. Dialysis technician credentialing requirements for initial credentialing, renewal, and reinstatement. (Comments
Received, SOC ext., due 10-15-2021)

201 KAR 020:478. Dialysis technician scope of practice, discipline, and miscellaneous requirements. (Comments Received, SOC
ext., due 10-15-2021)

Board of Chiropractic Examiners

201 KAR 021:035. Seal. (Deferred from September)

201 KAR 021:054. Emergency orders. (Deferred from September)

201 KAR 021:070. Licensing examination requirements. (Deferred from September)

201 KAR 021:090. Pre-chiropractic education requirements. (Deferred from September)

201 KAR 021:100. Minimum standards for recordkeeping or itemized statements. (Deferred from September)

Board of Physical Therapy
201 KAR 022:045. Continued competency requirements and procedures.

Board of Licensure for Professional Art Therapists
201 KAR 034:070. Inactive status. (Not Amended After Comments) (Deferred from September)

Board of Durable Medical Equipment
201 KAR 047:010. Home medical equipment and supplier licenses, requirements, and fees.
201 KAR 047:030. Compliant and disciplinary process.

KENTUCKY LOTTERY CORPORATION
202 KAR 003:020. Procurement procedures.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
Game
301 KAR 002:015. Feeding of wildlife. (Deferred from September)

JUSTICE AND PUBLIC SAFETY CABINET
Office of Medical Examiner
500 KAR 012:010. Duplicate records request fee schedule.

Department of Corrections

501 KAR 002:020. Definitions for 501 KAR Chapter 2.

501 KAR 002:050. Transfer requests.

501 KAR 002:060. Procedures for housing of Class C and D felons.
501 KAR 002:070. Work release.

TRANSPORTATION CABINET
Department of Highways
Billboards
603 KAR 010:011E. Repeal of 603 KAR 010: 002, 01252022 (EmergencyOn@)10: 02 1. (AEO0 e
603 KAR010:040E. Advertising dev26-202% (Filed WitE@rdinary)pi r es 04
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EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Board of Education
General Administration
702 KAROO1:191E. Di strict empl oyee ¢u a+0&2022) (RiledwitheOrdinay) ( AEO0 expires 05

School Terms, Attendance, and Operation
702 KARO0O7:125E. Pupi | att enda r08-2022) (FilddEnih Gedinpry) r es 05
702 KAR 007:150. Home or hospital instruction. (Comments Received, SOC ext., due 10-15-2021)
Office of Learning Support Services
704 KAR 007:121. Repeal of 704 KAR 007:120. (Deferred from September)

Department for Libraries and Archives
Archives
725 KAR 001:010. Records officers; duties.
725 KAR 001:020. Recording and reproducing public records.
725 KAR 001:025. Transfer of public records.
725 KAR 001:030. Scheduling public records for retention and disposal; procedures.
725 KAR 001:040. Collection and distribution of reports and publications.
725 KAR 001:050. Records management program.
725 KAR 001:061. Records retention schedules; authorized schedules.

Libraries
725 KAR 002:015. Public library facilities construction.
725 KAR 002:080. Interstate Library Compact.

KENTUCKY COMMUNITY AND TECHNICAL COLLEGE SYSTEMS
Commission on Fire Protection Personnel Standards and Education
739 KAR 002:060. Certification and qualifications of fire and emergency services instructors.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department Of Workforce Investment
Unemployment Insurance
787 KAR 001:010. Application for employer account; reports.
787 KAR 001:020. Change of status; discontinuance of business.
787 KAR 001:060. Separation for cause; reports.
787 KAR 001:080. Labor dispute or strike; notification.
787 KAR001:090. Unempl oyed workerd6s reporting requirements.
787 KAR 001:110. Appeals.
787 KAR 001:140. Unemployment insurance fund payments.
787 KAR 001:150. Interstate claimants.
787 KAR 001:210. Employer contribution rates.
787 KAR 001:220. Required reports and due dates.
787 KAR 001:260. Voluntary election of coverage.
787 KAR 001:290. Contract construction rates.
787 KAR 001:300. Successorship.
787 KAR 001:310. Claimant profiling.

LABOR CABINET

Department of Workplace Standards

Labor Standards; Wages and Hours

803 KAR 001:005. Employer-employee relationship. (Deferred from September)

803 KAR 001:025. Equal pay provisions, meaning and application. (Deferred from September)

803 KAR 001:060. Overtime pay requirements. (Deferred from September)

803 KAR 001:063. Trading time. (Deferred from September)

803 KAR 001:065. Hours worked. (Deferred from September)

803 KAR 001:066. Recordkeeping requirements. (Deferred from September)

803 KAR 001:070. Executive, administrative, supervisory or professional employees; salesmen. (Deferred from September)

803 KAR 001:075. Exclusions from minimum wage and overtime. (Deferred from September)

803 KAR 001:080. Board, lodging, gratuities and other allowances. (Deferred from September)

803 KAR 001:090. Workers with disabilities and work activity centersd em
15-2021)

Occupational Safety and Health
803 KAR 002:325. General industry standards. (Deferred from August)
803 KAR 002:330E. Occupational exposure to COVID-1 9 . ( fi E 0 -16-2027) (Emesgen2ydOnly)

Department of Workersd Cl ai ms

803 KAR 025:190. Utilization review i Medical Bill Audit i Medical Director i Appeal of Utilization Review Decisions. (Amended
After Comments) (Deferred from August)
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PUBLIC PROTECTION CABINET
Department of Insurance
Unauthorized Insurersd Prohibitions, Process and Advertising
806 KAR 011:020. Multiple employer welfare arrangements.

Health Insurance Contracts

806 KAR 017:240. Data reporting requirements. (Deferred from September)

806 KAR 017:270. Telehealth claim forms and records. (Deferred from September)

806 KAR 017:280. Registration, utilization review, and internal appeal. (Deferred from September)

806 KAR 017:350. Life insurance and managed care.

806 KAR 017:470. Data reporting to an employer-organized association health benefit plan. (Deferred from September)

Motor Vehicle Reparations (No-fault)
806 KAR 039:070. Proof of motor vehicle insurance.

ENERGY AND ENVIRONMENT CABINET
Public Service Commission
Utilities
807 KAR 005:015. Access and attachments to utility poles and facilities. (Amended After Comments)

PUBLIC PROTECTION CABINET
Kentucky Horse Racing Commission
Flat and Steeplechase Racing
810 KAR 004:040. Running of the race.

Department of Housing, Buildings and Construction
Elevator Safety
815 KAR 004:010. Annual inspection of elevators, chairlifts, fixed guideway systems, and platform lifts.
815 KAR 004:025. Permit and inspection fees for new and altered elevators, chairlifts, fixed guideway systems, and platform lifts.
815 KAR 004:027. Reporting incidents involving personal injury or death.

Kentucky Building Code
815 KAR 007:080. Licensing of fire protection sprinkler contractors.
815 KAR 007:110. Criteria for expanded local jurisdiction.

Standards of Safety
815 KAR 010:060. Kentucky standards of safety.
815 KAR 010:070. Consumer fireworks retailer registration and fees.

Plumbing
815 KAR 020:050. Installation permits.
815 KAR 020:195. Medical gas piping installations.

Hazardous Materials
815 KAR 030:010. LP gas license; financial responsibility required.
815 KAR 030:060. Certification of underground petroleum storage tank contractors.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Telehealth Services
Telehealth
900 KAR 012:005E. Telehealth terminologyand r equi r e me nt s-24-20)EFled svithDrdinegyy 0 4

Sanitation
902 KAR 010:120. Kentucky public swimming and bathing facilities.
902 KAR 010:190. Splash pads operated by local governments.

Lead Abatement

902 KAR 048:010. Definitions for 902 KAR Chapter 48.

902 KAR 048:020. Training and certification requirements for persons who perform lead-hazard detection or abatement.

902 KAR 048:030. Accreditation of training programs and providers of educational programs for individuals who perform lead-
hazard detection and abatement.

902 KAR 048:040. Lead-hazard abatement permit fees, permit requirements and procedures, and standards for performing lead-
hazard detection and abatement.

Department for Medicaid Services

Outpatient Pharmacy Program
907 KAR 023:020E. Reimbursement for outpatient drugs. (Filed with Ordinary) (Emergency Amended After Comments)
907 KAR 023:020. Reimbursement for outpatient drugs. (Filed with Emergency)

Department for Community Based Services

Family Support
921 KAR 001:400. Establishment, review, and modification of child support and medical support orders. (Filed with Emergency)
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K-TAP, Kentucky Works, Welfare to Work, State Supplementation
921 KAR 002:015. Supplemental programs for persons who are aged, blind, or have a disability. (Filed with Emergency)

Supplemental Nutrition Assistance Program
921 KAR 003:060. Administrative disqualification hearings and penalties. (Amended After Comments)

Energy Assistance Program/Weatherization
921 KAR 004:116. Low I ncome Home Energy Assistance Program or ALIHEAPO.

Child Welfare
922 KAR 001:300. Standards for child-caring facilities. (Amended After Comments)
922 KAR 001:380. Standards for emergency shelter child-caring facilities. (Not Amended After Comments)
922 KAR 001:390. Standards for residential child-caring facilities. (Not Amended After Comments)
Division of Child Care
922 KAR 002:160E. Child Care Assistance Program. (Filed with Ordinary) (Emergency Amended After Comments)
922 KAR 002:160. Child Care Assistance Program. (Filed with Emergency)

REGULATI ONS REMOVED FROM NDETOBERO6S AGE
BOARDS AND COMMISSIONS

Board of Licensure for Long-Term Care Administrators
201 KAR 006:020. Other requirements for licensure.

Board of Dentistry
201 KAR 008:520. Fees and fines. (Comments Received, SOC ext., due 10-15-2021)

Board of Embalmers and Funeral Directors
201 KAR 015:030E. Fees. (Fi | ed wi t h Or di n&%20)2) (Defefed froenxSeptembery 0 3
201 KAR 015:030. Fees. (Filed with Emergency) (Deferred from October)

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Board of Education

¢impacte(l iy @1 legisfaiion)e s 0 5

*Expiration dates in this document have been determined pursuant to KRS Chapter 13A provisions. Other statutes or legislation may affect a
regulation's actual end date.
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https://apps.legislature.ky.gov/law/kar/title921.htm
https://apps.legislature.ky.gov/law/kar/title921.htm
https://apps.legislature.ky.gov/law/kar/title921.htm
https://apps.legislature.ky.gov/Law/kar/TITLE922.HTM
https://apps.legislature.ky.gov/law/kar/title922.htm
https://apps.legislature.ky.gov/law/kar/title922.htm
https://apps.legislature.ky.gov/law/kar/title922.htm
https://apps.legislature.ky.gov/law/kar/title922.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/TITLE702.HTM
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed AFTER noon, July 15, 2019
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file all proposed administrative regulations with the Regulations Compiler. Filed regulations shall include public
hearing and comment period information; a regulatory impact analysis and tiering statement; a fiscal note on state and local government; and,
if applicable, a federal mandate comparison and any required incorporated material. Administrative regulations received by the deadline
established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on a proposed administrative regulation, which shall be held between the 21st
and the last workday of the month following the month of publication. Written comments shall also be accepted until the end of the calendar
month in which the public hearing was scheduled.

Information about the public comment period shall include: the place, time, and date of the hearing; the manner in which a person may
submit written comments or a notification to attend the hearing; a statement specifying that unless a notification to attend the hearing is
received no later than 5 workdays prior to the hearing date, the hearing may be cancelled; the deadline for submitting written comments; and
the name, position, and contact information of the person to whom notifications and written comments shall be sent.

Public comment periods are at least two months long. For other regulations with open comment periods, please also see last mont h 6 s
Administrative Register of Kentucky.

The administrative body shall notify the Compiler, by letter, whether the hearing was held or cancelled and whether or not written
comments were received. If the hearing was held or written comments were received, the administrative body shall file a statement of
consideration with the Compiler by the fifteenth day of the calendar month following the close of the public comment period.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation will be tentatively scheduled for
review at the next meeting of the Administrative Regulation Review Subcommittee. After review by the subcommittee, the administrative
regulation shall be referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. If a
quorum is present, unless the administrative regulation is deferred or found deficient, the administrative regulation shall be considered in effect
upon adjournment of the appropriate jurisdictional committee meets or 90 days after being referred by LRC, whichever occurs first.

STANDARD ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed under Senate Bill 2, 2021 Regular Session

(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file all proposed administrative regulations with the Regulations Compiler. Filed regulations shall include public
hearing and comment period information; a regulatory impact analysis and tiering statement; a fiscal note on state and local government; and,
if applicable, a federal mandate comparison and any required incorporated material. Administrative regulations received by the deadline
established in KRS 13A.050 shall be published in the Administrative Register. Emergency administrative regulations become effective upon
filing.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on a proposed administrative regulation. The public hearing is held between the
21st and the last workday of the month in which the public comment period ends. Information about the public comment period shall include:
the place, time, and date of the hearing; the manner in which a person may submit written comments or a notification to attend the hearing; a
statement specifying that unless a notification to attend the hearing is received no later than 5 workdays prior to the hearing date, the hearing
may be cancelled; the deadline for submitting written comments; and the name, position, and contact information of the person to whom
notifications and written comments shall be sent.

Public comment periods for ordinary regulations end on the last day of the month following publication; whereas, public comment periods
for emergency regulations run through the last day of the month in which the regulation was published. For other ordinary regulations with
open comment periods, p | Adrairsserativee Reggister sf&entudkya st mont hos

The administrative body shall notify the Compiler whether the hearing was held or cancelled and whether or not written comments were
received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with the
Compiler by the fifteenth day of the calendar month following the close of the public comment period.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation will be tentatively scheduled for
review at the next meeting of the Administrative Regulation Review Subcommittee. After review by the subcommittee, the regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. If a quorum is present, unless
the regulation is deferred or found deficient, an ordinary regulation shall be considered in effect upon adjournment of the appropriate
jurisdictional committee or 90 days after being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying ordinary is
extended) or upon replacement by an ordinary regulation, whichever occurs first. Expiration dates may be impacted by 2021 Regular Session
legislation, including: House Joint Resolution 77; KRS Chapter 39A, as amended by Senate Bill 1; and by KRS Chapters 13A and 214, as

amended by Senate Bill 2.
STATEMENT OF EMERGENCY
30 KAR 006:011E

This emergency administrative regulation is being promulgated
to meet an imminent threat to public health, safety, or welfare. This
administrative regulation will provide the procedure for those
persons identified in the Address Confidentiality Program apply
and receive the benefit enacted by legislation. This is being filed as
an emergency administrative regulation to ensure the procedures
are in effect during the Special Elections on November 2, 2021.
This emergency administrative regulation will be replaced by an
ordinary administrative regulation. The companion ordinary
administrative  regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
MICHAEL G. ADAMS, Secretary of State

SECRETARY OF STATE
(New Emergency Administrative Regulation)

30 KAR 006:011E. Kentucky address confidentiality
program.

RELATES TO: KRS 14.300, 14.302, 14.304, 14.306, 13.310
STATUTORY AUTHORITY: KRS 14.304(2), (4), 14.306(3), (5),
14.318(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
14.318(2) authorizes the Secretary of State to promulgate
administrative regulations implementing KRS 14.300 to 14.310,
14.314, and 14.316. This administrative regulation implements
KRS 14.300, 14.302, 14.304, 14.306, and 14.310.

Section 1. Definitions. (1) "Address" is defined by KRS
14.300(1).

(2) "Applicant" is defined by KRS 14.300(2).

(3) "Filer" means a person who is:

(a) A:

1. Parent or guardian acting on behalf of a minor;

2. Guardian acting on behalf of a person who is declared
incompetent; or

3. Designee of an applicant or a parent or guardian of a minor
or a guardian of a person declared incompetent who cannot apply
independently; and

(b) Applying to the Secretary of State to have an address
designated by the Secretary of State serve for voting purposes as
the address of the minor, incompetent person, or applicant.

(4) "Program Participant" is defined by KRS 14.300(5).

Section 2. Requirements for Application for Certification to
Participate in the Address Confidentiality Program. (1) Application
for certification to participate in the address confidentiality program
shall be made to the Secretary of State by submitting a completed
Application for Certification to Participate in Address Confidentiality
Program.

(2) The Application for Certification to Participate in Address
Confidentiality shall be:

(a) Notarized; and

(b) In English.

Section 3. Certification in the Address Confidentiality Program.
(1) The Secretary of State shall approve an Application for
Certification to Participate in Address Confidentiality Program and
certify the applicant as a program participant if the applicant and
the Application for Certification to Participate in Address
Confidentiality Program meet the requirements established in KRS
14.302 and 14.304 and this administrative regulation.
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(2) The Secretary of State shall notify the applicant or filer
whether the Application for Certification to Participate in Address
Confidentiality Program was denied or the applicant was certified
as a program participant.

(a) If an Application for Certification to Participate in Address
Confidentiality Program is denied, the Secretary of State shall
inform the applicant or filer of the reason for the denial.

(b) If an applicant is certified as a program participant, the
Secretary of State shall:

1. Assign to the program participant a participant number and
designated address to be used for voting purposes; and

2. Issue to the program participant an Address Confidentiality
Program Participant Card reflecting the participant number,
designated address to be used for voting purposes, and date on
which certification expires.

(3) If an applicant is certified as a program participant,
participation in the address confidentiality program shall be
effective as of the date of the notification of certification.

Section 4. Change of Program Participantd s Name or

(1) A program participant or a filer shall notify the Secretary of
State of a change in the progr
submitting to the Office of the Secretary of State a completed
Address Confidentiality Program Participant Name or Address
Change form.

(2) The Address Confidentiality Program Participant Name or
Address Change form shall:

(a) Be in writing;

(b) Be in English;

(c) Be signed by the program participant or a filer;

(d) Include both the program participant 6 s new i
information as certified; and

(e) Be considered filed on the day the Address Confidentiality
Program Name or Address Change form is date-stamped received
by the Office of the Secretary of State.

n f

Section 5. Withdrawal from Participation in the Address
Confidentiality Program. (1) A program participant or filer wishing
to withdraw from participation in the address confidentiality
program shall submit to the Secretary of State a Withdrawal from
Participation in Address Confidentiality Program form.

(2) The Withdrawal from Participation in Address
Confidentiality Program form shall be:

(a) In writing;

(b) In English;

(c) Signed by the program participant or a filer; and

(d) Notarized or signed by a representative of any office
designated pursuant to KRS 14.310 as a referring agency who
assisted in the completion of the Withdrawal from Participation in
Address Confidentiality Program form.

Section 6. Confirmation by the Secretary of State of a
Withdrawal from Participation in the Address Confidentiality
Program. (1) Upon receiving a Withdrawal from Participation in
Address Confidentiality Program form, the Secretary of State shall
mail to the program participant or filer a written confirmation of
withdrawal.

(2) The written confirmation shall notify the program participant
or filer:

(a) Of the date on which a Withdrawal from Participation in
Address Confidentiality Program form was date stamped received
by the Office of the Secretary of State; and

(b) That program participation shall be terminated ten (10)
days following the date of the written confirmation of withdrawal,
unless the program participant or a filer notifies the Secretary of
State on or before that date that the withdrawal request was not
legitimate because it was not voluntarily submitted by the program

Addr e:
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https://apps.legislature.ky.gov/recorddocuments/bill/21RS/hjr77/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21RS/sb1/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21RS/sb2/bill.pdf
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participant or a filer.

Section 7. Application for Renewal of Certification in the
Address Confidentiality Program. (1) A program participant or filer
wishing to renew certification in the address confidentiality program
shall submit to the Secretary of State at least five (5) business
days prior to t he dat e on
certification expires an Application for Certification to Participate in
Address Confidentiality Program pursuant to Section 2 of this
administrative regulation.

(2) The Application for Certification to Participate in Address
Confidentiality Program shall be considered timely submitted for
purposes of renewal if it is date-stamped received by the Office of
the Secretary of State at least five (5) business days prior to the
date on which the program part

Section 8. Review by the Secretary of State of a Renewal
Application for Certification to Participate in Address Confidentiality
Program. (1) The Secretary of State shall approve a renewal
Application for Certification to Participate in Address Confidentiality
Program if the applicant and Application for Certification to
Participate in Address Confidentiality Program meet the
requirements established in KRS 14.302 and 14.304 and this
administrative regulation.

(2) The Secretary of State shall notify the program participant
or filer whether the renewal Application for Certification to
Participate in Address Confidentiality Program was denied or the
program participantods
business days after it is date-stamped received by the Secretary of
State.

(a) If a renewal Application for Certification to Participate in
Address Confidentiality Program is denied, the Secretary of State
shall inform the program participant or filer of the reason for denial.

(b) | f a program
Secretary of State shall issue to the program participant a new
Address Confidentiality Program Participant Card pursuant to
Section 3(2)(b)2 of this administrative regulation, and the renewal
shall be effective as of the date of the notification of renewal.

Section 9. Appeal from Cancellation of Certification in Address
Confidentiality Program. (1) A program participant or filer wishing
to appeal from a cancellation of certification in the address
confidentiality program shall submit to the Secretary of State an
Appeal from Cancellation of Certification in Address Confidentiality
Program form.

(2) The Appeal from Cancellation of Certification in Address
Confidentiality Program shall be considered timely submitted if it is
date-stamped received by the Secretary of State within thirty (30)
days of the date of the notice of certification cancellation.

(3) The Appeal from Cancellation of Certification in Address
Confidentiality Program shall:

(a) Be in writing;

(b) Be in English;

(c) Be signed by the program participant or filer; and

(d) Include information as to why certification in the address
confidentiality program should not be cancelled.

(4) If an Appeal from Cancellation of Certification in Address
Confidentiality Program is not timely submitted, cancellation of
certification in the address confidentiality program shall be effective
upon the expiration of thirty (30) days after the date of the notice of
certification cancellation.

Section 10. Review by the Assistant Secretary of State of an
Appeal from Cancellation of Certification in Address Confidentiality
Program. (1) The Assistant Secretary of State shall approve or
deny an Appeal from Cancellation of Certification in Address
Confidentiality Program within five (5) business days after it is
date-stamped received by the Office of the Secretary of State.

(a) The Assistant Secretary of State shall approve an Appeal
from Cancellation of Certification in Address Confidentiality
Program if he or she determines that grounds for cancellation
pursuant to KRS 14.306 do not exist.

(b) The Assistant Secretary of State shall deny an Appeal from

whi c

i ci phs admidistrativeeregtlatidni c at i on

participantos
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Cancellation of Certification in Address Confidentiality Program if
he or she determines that grounds for cancellation pursuant to
KRS 14.306 exist.

(2) The Assistant Secretary of State shall provide to the
program participant or filer written notice of the decision regarding
an Appeal from Cancellation of Certification in Address
Gonfidentigity Poogramgr am partici pant6s

(3) If an Appeal from Cancellation of Certification in Address
Confidentiality Program is timely submitted and denied pursuant to
this section, cancellation of certification in the address
confidentiality program shall be effective on the date on which the
notice of denial is mailed.

(4) The decision of the Assistant Secretary of State shall
conclude the appeal procedures pursuant to KRS Chapter 14 and
expires

Section 11. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Application for Certification to Participate in Address
Confidentiality Program”, June 2014;

(b) "Address Confidentiality Program Participant Card", March
2014;

(c) "Address Confidentiality Program Participant Name or
Address Change", June 2014;

(d) "Withdrawal from Participation in Address Confidentiality
Program", June 2014; and

(e) "Appeal from Cancellation of Certification in Address

Office, 700 Capital Avenue, State Capitol, Suite 152, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m., or
may be obtained at http://www.sos.ky.gov.
certification is
MICHAEL G. ADAMS, Secretary of State

APPROVED BY AGENCY: September 13, 2021

FILED WITH LRC: September 15, 2021 at 10:45 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on October 24,
2021, at 10:00 a.m. EST, at Office of the Secretary of State.
Individuals interested in being heard at this hearing shall notify this
agency in writing by five workdays prior to the hearing, of their intent
to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. This hearing will
not be made unless a written request for a transcript is made. If you
do not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted until October 31, 2021. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Jennifer Scutchfield, 700 Capital Avenue,
State Capitol, Suite 152, Frankfort, Kentucky 40601, phone (502)
782-7417, fax (502) 564-5687. Email: jscutchfield@ky.gov.

renewed, t

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jennifer Scutchfield

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes the procedures for the Address Confidentiality
Program.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish procedures for
Address Confidentiality Program.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: In order for the Secretary of State to fulfill its
duties under KRS 14.300, 14.302, 14.304, 14.306 and 14.310, this
administrative regulation is necessary to establish the procedures for
the Address Confidentiality Program.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation is necessary to establish procedures for the

certi fi cat iConfidentiaitysPrograent) Masch 2014.wi t hi n f i ve (5)
(2) This material may be inspected, copied, or obtained,
subj ect to applicable copyright

he
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Address Confidentiality Program.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: N/A

(b) The necessity of the amendment to this administrative
regulation: N/A

() How the amendment conforms to the content of the
authorizing statutes: N/A

(d) How the amendment will assist in the effective administration
of the statues: N/A

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This regulation affects citizens of the
Commonwealth that are impacted by domestic violence or others
facing physical or mental abuse if their address were public record.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: Individuals identified in question (3) will
have to familiarize themselves with this regulation and contact our
office with questions.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The Secretary of State will incur costs with mailing and
printing.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): They will be protected from persons
who pose them danger by not allowing those people to access their
location.

(5) Provide an estimate of how much it will cost to implement this
administrative regulation:

(a) Initially: The cost is minimal.

(b) On a continuing basis: The cost is minimal.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The legislature provided funding for the ACP.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change, if it is an amendment: An increase in fees or
funding will not be necessary.

(8) State whether or not this administrative regulation establishes
any fees or directly or indirectly increases any fees: This
administrative regulation neither establishes nor increases any fees.

(9) TIERING: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the administrative regulation
applies equally to all those individuals or entities regulated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will be
impacted by this administrative regulation? This regulation will impact
the Office of the Secretary of State and the State Board of Elections.

2. Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. This administrative regulation is authorized by KRS
14.300, 14.302, 14.304, 14.306 and 14.310.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for the
first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation will not generate any additional revenue for
state or local governments during the first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
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administrative regulation will not generate any additional revenue for
state or local governments during subsequent years of
implementation.

(c) How much will it cost to administer this program for the first
year? The administration cost is minimal.

(d) How much will it cost to administer this program for
subsequent years? The administration cost will be minimal.

Note: If specific dollar estimates cannot be determined, provide a
brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
101 KAR 2:210E

This emergency administrative regulation incorporates by
reference the 2022 plan year handbook for the self-insured plan
offered through the Public Employee Health Insurance Program,
commonly known as the Kent u®&RYy
18A.2254(1) requires the Personnel Cabinet to promulgate an
administrative regulation that incorporates the plan year handbook
by reference and to file the administrative regulation by September
15 of each year. This emergency administrative regulation is
necessary to meet the filing deadline established by state law at
KRS 18A.2254(1)(a)3. KRS 18A.2254(1)(a) requires the secretary
of the Personnel Cabinet to annually promulgate an administrative
regulation to incorporate by reference the plan year handbook. The
handbook must contain, at a minimum, the premiums, employee
contributions, employer contributions, and a summary of benefits,
co-pays, coinsurance, and deductibles for each plan provided to
public employees covered under the self-insured plan. The 2022
plan year handbook, or Benefits Selection Guide, contains the
required and necessary information for public employees to make
health insurance coverage decisions during open enrollment in
October 2021. This administrative regulation incorporates by
reference the 2022 Benefits Selection Guide that will be distributed
by the Pers onn el Cabinetos
public employees covered under the self-insured plan. An ordinary
administrative regulation is not sufficient due to the statutory filing
deadlines and handbook distribution requirements. This
emergency administrative regulation will be replaced by an
ordinary administrative regulation. The ordinary administrative
regulation is not identical to this emergency administrative
regulation. This emergency administrative regulation will be in
effect for part of the current 2021 plan year. The existing language
in the Benefits Selection Guide for the 2021 plan year should
remain until such time as the ordinary administrative regulation
incorporating the Benefits Selection Guide for plan year 2022
replaces this emergency administrative regulation.

ANDY BESHEAR, Governor
GERINA D. WHETHERS, Secretary

PERSONNEL CABINET
Office of the Secretary
(Emergency Amendment)

101 KAR 2:210E. 2021 and 2022 Plan Year Handbooks

[Handbeok] for the Public Employee Health Insurance
Program.

EFFECTIVE: September 15, 2021

RELATES TO: KRS 18A.030, 18A.225, 18A.2254

STATUTORY AUTHORITY: KRS 18A.030(2)(b),
18A.2254(1)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS

18A.2254(1)(a)l requires the secretary of the Personnel Cabinet to
promulgate an administrative regulation to incorporate by reference
the plan year handbook distributed by the Department of Employee
Insurance to public employees covered under the self-insured plan

Depart ment
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and establishes the minimum requirements for the information
included in the handbook. This administrative regulation
incorporates by reference the plan year Benefits Selection Guide,
which is the handbook distributed by the department to public
employees for the 2021 and 2022 Plan Years [Yeaf] as required by
KRS 18A.2254(1)(a)1.

Section 1. The Department of Employee Insurance shall

distribute or make available to the public employees covered under
the self-insured plan the 2021 Plan Year Kent uc k y
Health Plan Benefits Selection Guide, which shall include the
premiums, employee contributions, employer contributions, and a
summary of benefits, copays, coinsurance, and deductibles for
each plan provided to the public employees covered under the self-
insured plan.
Section 2. (1) The Department of Employee Insurance shall
distribute or make available to the public employees covered under
the self-insured plan the 2022 Plan Year Kent uc k y
Health Plan Benefits Selection Guide, which shall include the
premiums, employee contributions, employer contributions, and a
summary of benefits, copays, coinsurance, and deductibles for
each plan provided to the public employees covered under the self-
insured plan.

(2) The 2022 Pl an Year Kent
Benefits Selection Guide shall govern the health plan benefits for
public employees covered under the self-insured plan beginning

January 1, 2022.

Section 3. Incorporation by Reference. (1) The following
material is incorporated by reference:

@"2021 Plan Year
Selection Guide", 2021 edition; and

(b) 2022 Plan Year Kentucky
Selection Gui dyéséncorp@rdiedlByrededehck]i o n

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Personnel Cabinet, 501
High Street, 3rd Floor, Frankfort, Kentucky 40601, Monday through
Friday, 8:00 a.m. to 4:30 p.m. The material incorporated by
reference is also available on
the  Dacs, Forms and Legal Notices page at:
https://personnel.ky.gov/Pages/healthinsurance.aspx.

GERINA D. WHETHERS, Secretary, Personnel Cabinet

APPROVED BY AGENCY: September 3, 2021

FILED WITH LRC: September 15, 2021 at 8:23 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
October 28, 2021 at 10:00 a.m. at 501 High Street, 3rd Floor,
Frankfort, Kentucky 40601. Individuals interested in being heard at
this hearing shall notify this agency in writing five (5) workdays
prior to the hearing, of their intent to attend. If no notification of
intent to attend the hearing is received by that date, the hearing
may be cancelled. This hearing is open to the public. Any person
who wishes to be heard will be given an opportunity to comment on
the proposed administrative regulation. A transcript of the public
hearing will not be made unless a written request for a transcript is
made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted until 11:59 p.m. on
October 31, 2021. Send written notification of intent to be heard at
the public hearing or written comments on the proposed
administrative regulation to the contact person.

CONTACT PERSON: Chris Chamness, Staff Attorney, Office
of Legal Services, Personnel Cabinet, 501 High Street, 2rd Floor,
Frankfort, Kentucky 40601, phone (502) 564-6815, fax (502) 564-
7603, email Chris.Chamness@Ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Administrative Regulation: 101 KAR 2:210 E
Contact person: Chris Chamness

Email: Chris.Chamness@Kky.gov.

Phone: (502) 564-6815

uck

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation incorporates by reference the 2022 plan
year handbook containing information about the self-insured health
insurance plans offered through the Public Employee Health
Insurance Program. The handbook, commonly referred to as the
Benefits Selection Guide, is distributed to plan holders participating
in the self-insured program. The Benefits Selection Guide contains

E mp | o yhe preamiums, employee contributions, employer contributions, and

a summary of benefits, co-pays, coinsurance, and deductibles for
each plan available to public employees through the self-insured
program in 2022.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to comply with the statutory
mandate of KRS 18A.2254. More specifically, KRS 18A.2254(1)(a)
requires the Personnel Cabinet to promulgate an administrative

E mp | o yegutasod that incorporates by reference the 2022 plan year

handbook that will be distributed to the public employees covered
by the Public Employee Health Insurance Program. The handbook
must be filed with the Legislative Research Commission on or
before September 15 each year.

(c) How this administrative regulation conforms to the content
of theEantpolizing siatue Thisl admihistrative Regudation complies
with KRS 18A.2254(1), the statute that establishes the self-insured
plan and mandates the promulgation of the administrative
regulation.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation aids in the effectuation of the statute,

Kent uc kBenefitsnp | o KRS el8AR25H dyaihcorporatihg lay reference the 2022 plan year

handbook for the Public Employee Health Insurance Program in an

E m mdnonisteave @guldtiora Furttrer, this adminidratineerdguldtian is

the method by which the Personnel Cabinet will comply with KRS
18A.2254.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative

t hregul@®ienr Fhis nisn @l améhdniemt.nThe éxistingyv administratiee
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regulation incorporates by reference the 2021 plan year handbook,
which constitutes a compilation of the premium rates and
contributions, benefit options, eligibility rules, and enrollment
information for participants of the Public Employee Health
Insurance Program for plan year 2021. The amendment adds and
incorporates by reference the 2022 plan year handbook, which
contains the premiums, employee contributions, employer
contributions, and a summary of benefits, co-pays, coinsurance,
and deductibles for each plan available to public employees for
plan year 2022.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to give notice regarding
the premiums, employee contributions, employer contributions,
benefits, co-pays, coinsurance, and deductibles for each plan
available to public employees under the Public Employee Health
Insurance Program for plan year 2022. This amendment is also
necessary to comply with the statutory mandate in KRS 18A.2254
to annually update the regulation incorporating the plan year
handbook.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the content of
KRS 18A.2254, the statute authorizing the self-insured plan under
the Public Employee Health Insurance Program. KRS 18A.2254
mandates that the plan year handbook be incorporated by
reference in an administrative regulation on or before September
15 each year. This amendment incorporates the 2022 plan year
handbook by reference in accordance with KRS 18A.2254.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment conforms to the
requirements of KRS 18A.2254, the statute authorizing the self-
insured plan under the Public Employee Health Insurance
Program. KRS 18A.2254 mandates that the plan year handbook be
incorporated by reference in an administrative regulation on or
before September 15 each year. This amendment incorporates the


mailto:Sharron.Burton@ky.gov
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2022 plan year handbook by reference in accordance with KRS
18A.2254.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
employees of state and select county and local government
entities, including employees of the local school boards and
districts. This administrative regulation also affects certain retirees
as specified by KRS 18A.225. More specifically, and as defined by
KRS 18A.225(1)(a), this administrative regulation affects
approximately 177,897 employees and retirees eligible to
participate in the Public Employee Health Insurance Program. In
total, this administrative regulation affects 292,732 members in the
self-insured plan including employees and retirees, qualifying
beneficiaries, and dependents.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Affected entities will not be required to
take any additional action to comply with this administrative
regulation that incorporates the 2022 plan year handbook. The
2022 Benefits Selection Guide will provide information to the public
employees covered under the Public Employee Health Insurance
Program about the premiums, employee contributions, employer
contributions, and a summary of benefits, co-pays, coinsurance,
and deductibles for the 2022 plan year.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): This administrative regulation provides employer and
employee premium contribution information for health plans
available under the Public Employee Health Insurance Program for
plan year 2022. There is no direct cost impact to employers
participating in the Public Employee Health Insurance Program as
a result of incorporating the 2022 plan year handbook into the
administrative regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): For plan year 2022, participating
employers (entities) and participating employees and retirees and
their beneficiaries and dependents covered under the Public
Employee Health Insurance Program will have access to
comprehensive health insurance benefits under all plans offered
through the self-insured program. For plan year 2022, employee
contributions to health coverage premiums increased 3% across all
plans combined, as compared to 2021 premiums. Employer
premium contribution amounts increased 3% across all plans
combined, as compared to 2021 premiums.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: Costs of implementing this administrative regulation
initially are believed to be minimal.

(b) On a continuing basis: Costs of implementing this
administrative regulation on a continuing basis are believed to be
minimal.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The source of funding to be used for the implementation of this
administrative regulation will be the Public Employee Health
Insurance Trust Fund.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: This is
an amendment. This administrative regulation will not require an
increase in funding or fees.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? No, tiering is not applied
because this administrative regulation applies equally to all
participants in the Public Employee Health Insurance Program.
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FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will affect all employees of state and select county and
local government entities, including employees of the local school
boards and districts that participate in the Public Employee Health
Insurance Program. As employers, this administrative regulation
will affect state and select county and local government entities as
well as local school boards and districts. This administrative
regulation also affects retirees under the age of 65 who are eligible
to participate in the Program by virtue of their participation in one of
the state-administered retirement systems.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 18A.225, 18A.2253, 18A.2254, 18A.2255,
18A.2259, 18A.226, 18A.227, 18A.2271, 18A.228, 18A.2286,
18A.2287; 26 U.S.C. 21, 105, 106, 125, 129, 152, and 213
(Internal Revenue Code); Prop. Treas. Reg. 1.125-1 through 7; the
Patient Protection and Affordable Care Act, Pub. L. No. 111-148
(2010); and the Health Care and Education Reconciliation Act of
2010, Pub. L. No. 111-152.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, school boards or
school districts) for the first full year the administrative regulation is
to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, school boards or school districts) for the
first year? The administrative regulation will not generate any
revenues.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? The administrative regulation will not generate any
revenues.

(c) How much will it cost to administer this program for the first
year? Costs of implementing this program are believed to be
similar to previous plan years.

(d) How much will it cost to administer this program for
subsequent years? The 2022 plan year handbook will be online
and distributed electronically rather than in printed hard copy. This
method of distribution is expected to be a savings for the Public
Employee Health Insurance Program during the 2021 open
enrollment season and throughout the 2022 plan year. Should the
distribution of the plan year handbook continue to be made
available online and distributed only by electronic means in the
future, the Public Employee Health Insurance Program could
continue to recognize cost savings in subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-)

Other:
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AMENDED IN-PROCESS EMERGENCY ADMINISTRATIVE REGULATIONS

During the 2021 Regular Session, Senate Bill 2 amended portions of KRS Chapter 13A. An emergency regulation may now be amended after
its original filing, either after receiving comments during the public comment period or, with agreement of both the committee and the agency,
during a legislative committee meeting. Emergency Amended After Comments regulations go into effect upon filing and regulations amended
during a legislative committee meeting go into effect upon adjournment of the meeting.

KENTUCKY INFRASTRUCTURE AUTHORITY
(As Amended at ARRS, September 14, 2021)

200 KAR 17:110E. Guidelines for Kentucky Infrastructure
Authority Drinking Water and Wastewater Grant Program.

Emergency As Amended version effective: September 14, 2021
Prior version:
New Emergency - 48 Ky.R. 5

RELATES TO: KRS 45.031, 151.601, 151.605, 224A.011,
224A.020, 224A.035, 224A.040, 224A.050 -224A.314

STATUTORY AUTHORITY: KRS 224A.040, 224A.070(1),
224A.113, 224A.300

NECESSITY, FUNCTION, AND CONFORMITY: KRS
224A.040 authorizes the Kentucky Infrastructure Authority to make
grants as funds are available, and KRS 224A.070(1) authorizes the
Kentucky Infrastructure Authority to promulgate administrative
regulations that shall define with specificity conditions precedent
under which applications for loans or grants may be made and the
order of priority upon which applications shall be acted upon.
Senate Bill 36, 2021 Regular Session Acts of the General
Assembly, Chapter 195, requires the Authority to promulgate
administrative regulations to ensure that project approvals are
based on rational
proceed and the projectds soc
benefits. This administrative regulation establishes procedures for
the application for and provision of financial assistance to
governmental agencies for the construction of infrastructure
projects from funds available to the Kentucky Infrastructure
Authority.

Section 1. Definitions.

(1) "Applicant" means a governmental agency that has
submitted an application to the Authority for a grant from Authority
funds.

(2) “"Application" means the project information contained
within the Water Resource Information System Project Profile and
designated by an applicant as applying for a grant from the
Drinking Water and Wastewater Grant Program funds.

(3) AAut horityo
which is created by KRS Chapter 224A.

(4) "Conditional commitment letter" means a letter delivered to
the applicant stating the Authority's commitment to provide a grant
under specifications and subject to the satisfaction of certain
conditions by the applicant.

(5) "Kentucky State Clearinghouse" means the project review
mechanism, attached to the Department for Local Government,
established in KRS 45.031.

(6) "Kentucky Uniform System of Accounting" means the
elements of a basic accounting system established in KRS
224A.306, which is used by a water or wastewater system seeking
or using funds of the Authority if an alternative accounting system
has not been approved by the Authority.

(7) "Project” means an infrastructure project related to drinking
water or wastewater.

(8) AfUnservedod means a
to publicly available potable drinking water or a properly functioning
wastewater system.

Section 2. Eligible Projects.

(1) Funds available to the Authority shall be used to fund
Projects.

(2) Only water or wastewater projects addressing one (1) or
more of the conditions established in paragraphs (a) through (h) of
this subsection shall be eligible for funding:

criteri aessatond i

i al

cust omer
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(a) The proposed project shall provide drinking water services
to unserved rural customers.

(b) The proposed project shall address provisions in a federal
consent decree related to water or wastewater.

(c) The proposed project shall address the provisions of KRS
224A.300 - 224A.314.

(d) The proposed project shall
situation.

(e) The proposed project shall alleviate existing conditions that
pose a serious and immediate threat to the health and welfare of
the community.

(f) The proposed project shall promote social, economic, or
environmental benefits; but with respect to industrial sites funds
may only be awarded if the site has committed occupants.

(g) Funds are needed to complete a funding package
previously awarded by the Authority.

(h) Funds are needed to cover cost overrun for a project
previously awarded by the Authority.

(3) Project applications meeting the guidelines established in
subsection (2) shall be funded

(a) Readiness to proceed;

(b) Social, economic, and environmental benefits; and

(©)[fb)] Receipt of a Project approval from a water
management planning council as created in KRS 151.601.

nclude a projectds readin
, Sedctiom 8. @\pplications. and environment al

(1) Each applicant shall submit an application to the Authority
by requesting that the water service coordinator, as established in
KRS 151.605, designate the project for funding. If a water service
coordinator is not available, the request may be made directly to
the Authority in writing and mailed.

(2) The Authority shall request additional information about the
project or the applicant if needed to comply with local, state, or
federal laws.

(3) Only a completed application, including all supporting
documentation, shall be considered for financial assistance from
the Drinking Water and Wastewater Grant Program.

address an emergency

Section 4. Project Priority. Eligible projects shall be funded
subject to:

me an sturd AuthorittK ent uc @)yA bnbjest bscregdiness to pr
(2) A projectos soci al ec

benefits;
B The water managemenj]acdounc

(4) The availability of funds.

Section 5. Additional Conditions to Project Funding.

(1) A water supply and distribution system seeking funding for
a Project shall agree, in writing, to adopt and utilize the Kentucky
Uniform System of Accounting and to charge rates for services
based on the actual cost of that service.

(2) Before funds shall be disbursed to an applicant whose
Project has been approved for funding, the applicant shall
demonstrate to the Authority that the project:

(@) Has been reviewed through
Clearinghouse process; and

w(b)ols dno eompliamaet witlh appléicable cstate sasd federal
requirements.

the Kentucky State

Section 6. Terms of Financial Assistance.

(1) An application for funding shall be:

(a) Subject to financial viability review by Authority staff; and

(b) Referred to the Authority chair for final action.

(2) A project shall be funded if approved by the Authority chair
and reviewed by the
Projects and Bond Oversight Committee.

Legislative

based

oceed
onomi c,

il 6s aj

Res e
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(3) Upon approval of an application for funding of a project, the
Authority shall issue a conditional commitment letter to the
applicant establishing the requirements to be satisfied by the
applicant prior to execution of an assistance agreement, including:

(a) Accounting standards or financial reporting conditions;

(b) Rate covenants;

(c) Other federal or state legal requirements relating to the
project or the applicant;

(d) Engineering or technical requirements; and

(e) Receipt of additional funding commitments from other
sources.

(4) Financial assistance by the Authority shall be made
available only upon:

(a) Execution of an assistance agreement; and

(b) Satisfaction by the applicant of the conditions established in
the conditional commitment letter.

(5) A grant amount may be adjusted by up to ten (10) percent
from the principal amount approved without further action if:

(a) Requested by an applicant; and

(b) The staff of the Authority finds that:

1. The additional requested amount is needed for the project;
and

2. Adequate funds are available.

(6) The Authority shall monitor the assistance agreements and
require that financial reports be made available to the Authority by
the applicant.

(7) The Authority may collect an administrative fee of one-half
(2/2) of one (1) percent charged on the principal grant amount, as
allowed by law. This fee shall be applied to the administrative
processing servicing costs of the grants and necessary operating
expenses of the program.

CONTACT PERSON: Bill Pauley, Staff Attorney, Department
for Local Government, 100 Airport Road, 3rd Floor, Frankfort,
Kentucky 40601, phone 502-330-6359, fax 502-227-8691, email
Bill. Pauley@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations
(Emergency Amendment Amended After Comments)

907 KAR 23:020E. Reimbursement for outpatient drugs.

Emergency AAC version effective: September 15, 2021
Prior version:
Emergency Amendment - 48 Ky.R. 283

RELATES TO: KRS 205.5510 to 205.5520, 205.560, 205.561,
205.5631, 205.5632, 205.5634, 205.5636, 205.5638, 205.5639,
205.6316(4), 217.015, 42 C.F.R. 440.120, 447.500 - 447.520, 42
U.S.C. 256b, 1396a - 1396d, 1396r-8

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3), 205.560, 205.561(2), 205.6316(4), 42 U.S.C.
1396a(a)(30), 42 U.S.C. 1396r-8

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services
has responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law to qualify for federal Medicaid funds. KRS
205.561(2) and 205.6316(4) require the department to promulgate
an administrative regulation to establish the professional
dispensing fee for covered drugs. This administrative regulation
establishes the Medicaid Program reimbursement requirements,
including the professional dispensing fee, for covered outpatient
drugs dispensed to all enrolled Medicaid recipients [whe-are—neot

. ization].

Section 1. Reimbursement. Reimbursement to a pharmacy or
medical provider participating in the Medicaid Program for a
covered outpatient drug provided to an eligible recipient shall be

1099

determined in accordance with the requirements established in this
section. (1) A rebate agreement in accordance with 42 U.S.C.
1396r-8(a) shall be signed by the drug manufacturer, or the drug
shall be provided based on an exemption from the rebate
requirement established by 907 KAR 23:010, Section 5(3).

(2) A pharmacy claim shall meet the point of sale (POS)
requirements for services in accordance with 907 KAR 1:673.

(3) Reimbursement shall not be made for more than one (1)
prescription to the same recipient during the same time period for a
drug with the same:

(a) National Drug Code (NDC); or

(b) Drug or active ingredient name, strength, and dosage form.

(4) A timely claim payment shall be processed in accordance
with 42 C.F.R. 447.45.

(a) In accordance with 42 C.F.R. 447.45, a claim shall be
submitted to the department within twelve (12) months of the date
of service.

(b) The department shall not reimburse for a claim submitted to
the department after twelve (12) months from the date of service
unless the claim is for a drug dispensed to an individual who was
retroactively determined to be eligible for Medicaid.

(c) The department shall not reimburse a claim for a drug
dispensed to an individual who was retroactively determined to be
eligible for Medicaid after 365 days have lapsed from the date that
the department issued the notice of retroactive eligibility.

(5) Reimbursement shall be denied if:

(a) The recipient is ineligible on the date of service;

(b) The drug is excluded from coverage in accordance with 907
KAR 23:010; or

(c) Prior authorization is required by the department and the
request for prior authorization has not been approved prior to
dispensing the drug, except in an emergency supply situation.

(6) Pursuant to KRS 205.622, prior to billing the department, a
provider shall submit a bill to a third party payer if the provider has
knowledge that the third party payer may be liable for payment.

(a) If a provider is aware that a Medicaid recipient has
additional insurance or if a recipient indicates in any manner that
the recipient has additional insurance, the provider shall submit a
bill to the third party in accordance with KRS 205.622.

(b) A provider who is aware that a recipient may have other
insurance, but the other insurance is not identified on the medical
assistance identification card or by the recipient, shall notify the
department's fiscal agent of the potential third-party liability.

(7) There shall be no copayment or cost-sharing for an

outpatient drug[Brug-copaymentreguirements-and-provisions-shall

(8) If a payment is made for a drug that was not administered
or dispensed in accordance with 907 KAR 23:010 or the payment
was not appropriately reimbursed as required by this administrative
regulation, the provider shall refund the amount of the payment to
the department or the department may, at its discretion, recoup the
amount of the payment.

(9) Adherence to the requirements established in this section
shall be monitored through an on-site audit, post payment review
of the claim, a computer audit, or an edit of the claim.

Section 2. Reimbursement Methodology. (1) Drug cost shall be
determined in the pharmacy program using drug pricing and coding
information obtained from nationally recognized comprehensive
drug data files with pricing based on the actual package size
utilized.

(2) Lowest of Logic. Except as provided in Section 4 of this
administrative regulation, covered outpatient drug cost shall be
reimbursed at the lowest of the:

(a) National Average Drug Acquisition Cost or NADAC, plus
the professional dispensing fee;

(b) Wholesale acquisition cost or WAC, plus the professional
dispensing fee;

(c) Federal upper limit or FUL, plus the professional dispensing
fee;

(d) Maximum allowable cost or MAC, plus the professional

dispensing fee; or
(e)The pr ousdaldaedrcstemary charge to the public, as
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identified by the claim charge[plus-the professional dispensing
fee][priee].

(3) A clotting factor shall be reimbursed via the lowest of logic
established in subsection (2) of this section and shall include the
Average Sales Price plus six (6) percent, plus the professional
dispensing fee.

(4) Pursuant to KRS 205.5510 to 205.5520:

(@) Reimbursement methodologies for the managed care
population shall be subject to the terms of the awarded contract to
administer the single pharmacy benefits manager or PBM for the
managed care population.

(b) The single PBM for the managed care population shall not
discriminate _against 340B contract pharmacies via any
reimbursement methodologies utilized.

Section 3. Professional Dispensing Fee. (1) Effective April 1,
2017, the professional dispensing fee for a covered outpatient drug
prescribed by an authorized prescriber and dispensed by a
participating pharmacy provider in accordance with 907 KAR
23:010, and pursuant to a valid prescription shall be $10.64 per
pharmacy provider per recipient per drug per month.

(2) The professional dispensing fee for a compounded drug
shall be $10.64 per pharmacy provider per recipient per drug
reimbursed up to three (3) times every thirteen (13) days.

Section 4. Reimbursement Limitations. (1) Emergency supply.
Dispensing of an emergency supply of a drug shall be made
outside of the prescriberds no
in accordance with 907 KAR 23:010.

(2) Patrtial fill. If the dispensing of a drug results in partial filling
of the quantity prescribed, including an emergency supply,
reimbursement for the drug ingredient cost for the actual quantity
dispensed in the partial fill and the completion fill for the remainder
of the prescribed quantity shall:

(a) Utilize the lowest of logic established by Section 2 of this
administrative regulation; and

(b) Include payment of only one (1) professional dispensing
fee, which shall be paid at the time of the completion fill.

(3) Maintenance drugs. The department shall not reimburse for
a refill of a maintenance drug prior to the end of the dispensing
period established by 907 KAR 23:010 unless the department
determines that it is in the best interest of the recipient.

(4) For a nursing facility resident meeting Medicaid nursing
facility level of care criteria, and in accordance with 201 KAR 2:190
and 902 KAR 55:065, an unused drug paid for by Medicaid shall be
returned to the originating pharmacy and the department shall be
credited for the drug ingredient cost.

(5) For a Medicaid recipient participating in a hospice program,
payment for a drug shall be in accordance with 907 KAR 1:340.

(6) 340B Pharmacy Transactions.

(a) A pharmacy dispensing drugs purchased through the 340B
Program pursuant to a 340B eligible prescription from a covered
entity shall bill the department no more than the actual 340B
acquisition cost, plus the professional dispensing fee.

(b) For a 340B purchased drug dispensed by a pharmacy, the
lowest of logic shall include the 340B ceiling price.

(c) A drug dispensed by a 340B contract pharmacy shall not be
eligible as a 340B transaction and shall be reimbursed in
accordance with the lowest of logic as required by Section 2 of this
administrative regulation plus the professional dispensing fee.

(d) Reimbursement to a 340B in-house or contract pharmacy
dispensing a 340B eligible prescription for the managed care
population shall not include the 340B ceiling price in the lowest of
logic.

(7) Physician administered drugs (PAD).

(a) Federal rebate required. Only covered PAD products that
are federally rebateable pursuant to a manufacturer rebate
agreement shall be reimbursed.

(b) Non-340B purchased PAD. Reimbursement for drug cost
for a drug admini stered by
authorized agent in an office or outpatient clinic setting, not
purchased through the 340B Program, and submitted for
reimbursement as a medical benefit shall be reimbursed only for

ma

the drug cost by the lowest of logic required by Section 2 of this
administrative regulation, which shall include the average sales
price (ASP) plus six (6) percent. A professional dispensing fee
shall not be paid for PAD.

(c) 340B purchased PAD. For a drug purchased through the

340B Program and administered by a p

authorized agent in an office or outpatient clinic setting, and
submitted for reimbursement as a medical benefit, the lowest of
logic required by Section 2 of this administrative regulation shall
include the 340B ceiling price. The covered entity shall bill no more
than the actual 340B acquisition cost. A professional dispensing
fee shall not be paid for PAD.[

Section 5. The maximum allowable cost, or MAC, shall be
determined by takingintoacc ount each drugds
(non-rebateable or rebateable) in accordance with 42 U.S.C.
1396r-8(a), marketplace status (obsolete, terminated, or regional
availability), equivalency rating (A-rated), and relative comparable
pricing. Other factors considered shall include clinical indications of
drug substitution, utilization, and availability in the marketplace. (1)
Drugb prising mesauses hused toscongarel estinsated a&cquisition t e d
costs for multiple-source drugs shall include comprehensive data
files maintained by a vendor under contract to the department,
such as:

(a) NADAC as published by CMS;

(b) WA C, manufactureros
recognized sources;

(c) The Average Manufacturers Price for 5i Drugs as reported
by CMS;

(d) ASP as published by CMS;

(e) Nationally recognized drug file vendors approved for use at
a federal level and that have been approved by the department;

(f) Pharmacy providers; or

(g) Wholesalers.

(2) The department shall maintain a current listing of drugs and
their corresponding MAC prices accessible through the
depart ment 6Webpadgear macy

(3) The process for a pharmacy provider to appeal a MAC
price for a drug shall be as established in this subsection.

(@) The pharmacy provider shall email or fax a completed
Kentucky Medicaid MAC Price Research Request Form to
Kentuckyo6s authorized agent in
the form.

(b) An appeal of a MAC price for a drug shall be investigated
and resolved within three (3) business days.

(c) If available, the provider shall be supplied with the name of
one (1) or more manufacturers who have a price comparable to the
MAC price.

(d) The MAC price and effective date of that price shall be
adjusted accordingly, retroactive to the date of service for the claim
in question, if:

1. It is determined that a manufacturer does not exist in the
price range referenced in paragraph (c) of this subsection; or

2. The provider is able to document that despite reasonable
efforts to obtain access, he or she does not have access to the one
(1) or more manufacturers supplied to the provider.

(e) If an adjusted MAC price becomes effective, the provider
shall be informed that the claim may be rebilled for the price
adjustment.

cost ,

price i

accorc

Financial
rei mbur semer

Section 6. Federal Approval and Federal
Participation. T h e department6s

p puyssant toiths administrativetragdationpshail ke icantingent apen:
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(1) Receipt of federal financial for the

reimbursement; and
(2) Centers for Medicare and Medicaid Servic e s 0

participation

approval
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the reimbursement. (d) How the amendment will assist in the effective administration
of the statutes: This amendmen
Section 7. Incorporation by Reference. (1) "Kentucky Medicaid fully implemented.
MAC Price Research Request Form", 2012, is incorporated by (3) List the type and number of individuals, businesses,
reference. organizations, or state and local government affected by this
(2) This material may be inspected, copied, or obtained, administrative regulation: ~ All participating pharmacy providers
subject to applicable copyright law, at: dispensing covered drugs (approximately 1,500) and all participating
(@) The Department for Medicaid Services, 275 East Main medical providers administering covered drugs (approximately
Street, Frankfort, Kentucky, Monday through Friday, 8:00 a.m. to 46,000) will be affected by the administrative regulation.
4:30 p.m.; or (4) Provide an analysis of how the entities identified in question
(b) Online at t he depart me @t &b be Wpabted by ieither theaitmplementation of this
https://chfs.ky.gov/agencies/dms/dpo/ppb/Pages/default.aspx[hitp:/ administrative regulation, if new, or by the change, if it is an
feanrarchisky-goviamshineorporated-htm]. amendment, including:
(a) List the actions that each of the regulated entities identified in
LISA LEE, Commissioner question (3) will have to take to comply with this administrative
ERIC FRIEDLANDER, Secretary regulation or amendment: In order to be reimbursed by the DMS,

APPROVED BY AGENCY: September 14, 2021
FILED WITH LRC: September 15, 2021 at 10:17 a.m.

participating providers will have to submit pharmacy or medical
claims for covered outpatient drugs in accordance with this

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of administrative regulation and applicable billing rules.
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A, (b) In complying with this administrative regulation or
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564- amendment, how much will it cost each of the entities identified in
7091; email CHFSregs@ky.gov. question (3): There will be no additional costs experienced by

affected providers.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Applicable providers will benefit by
receiving a true drug ingredient cost based reimbursement along with

REGULATORY IMPACT ANALYSIS And Tiering Statement

Contact Persons: Jonathan Scott and Krista Quarles

t wi

(1) Provide a brief summary of: a professional dispensing fee from DMS for dispensing covered
(a) What this administrative regulation does: This administrative outpatient drugs to all Medicaid recipients.
regul ation establishes t he De p ar t n{® Rrovide &ncestimat®a ko mach idwill cSseto implementtiés
(DMS6s) rei mbur sement provi si ons adaministrative regylationt e ment s regarding
outpatient drugs dispensed or administered to all Medicaid (a) Initially: DMS estimates that moving to a single PBM model
recipients. for all Medicaid recipients will be cost-neutral. DMS will continue to
(b) The necessity of this administrative regulation:  This assess costs and provide updates via the required reporting
administrative regul ation is nectesstargnst of @dradbki SB 1DMS&Gxnd KRS
reimbursement provisions and requirements regarding all outpatient (b) On a continuing basis: DMS estimates that moving to a single
drugs dispensed or administered to Medicaid recipients. PBM model for all Medicaid recipients will be cost-neutral. DMS will
(c) How this administrative regulation conforms to the content of continue to assess costs and provide updates via the required
the authorizing statutes: This administrative regulation conforms to reporting functions of 20216s SB
t he content of t he aut horizing 2058320t e s by establishing DMS6 s
reimbursement provisions and requirements regarding outpatient (6) What is the source of the funding to be used for the
drugs dispensed or administered to all Medicaid recipients. implementation and enforcement of this administrative regulation:
(d) How this administrative regulation currently assists or will Sources of funding to be used for the implementation and
assist in the effective administration of the statutes:  This enforcement of this administrative regulation are federal funds
administrative regulation assists in the effective administration of the authorized under Title XIX and Title XXI of the Social Security Act,
authorizing statutes by establ i s hiandstat®rivbichirg funde of geberalrasdeagerecy apprgpriatonsi si on s
and requirements regarding outpatient drugs dispensed or (7) Provide an assessment of whether an increase in fees or
administered to all Medicaid recipients. funding will be necessary to implement this administrative regulation,
(2) If this is an amendment to an existing administrative if new, or by the change if it is an amendment: At this time, DMS
regulation, provide a brief summary of: does not assess that an increase in fees or funding is necessary to
(a) How the amendment will change this existing administrative implement this administrative regulation.
regul ation: Thi s amendment i mpl e me 8 State @HetRed d ot this 8dmirisOativearegdlation dstablishes
depart ment 6s awarded request f or ampyrfees cos dilectly a sindirectyqincieasesd anyb feges: t hrhig
legislation. The administrative regulation is amended to clarify when administrative regulation neither establishes nor increases any fees.
the professional dispensing fee can be assessed, clarify clotting (9) Tiering: s tiering applied? Tiering was not appropriate in this
factor reimbursement, and establish professional dispensing fees for administrative regulation because the administration regulation
compounded drugs. Finally, the regulation is amended to remove applies equally to all those individuals or entities regulated by it.
cost-sharing and complywith Senate Bill 585éys. removal of all co
The Emergency Amended After Comments version of the FISCAL NOTE ON STATE OR LOCAL GOVERNMENT
administrative regulation is amended to clarify that a professional
dispensing fee is not needed when a usual and customary charge is 1. What units, parts or divisions of state or local government
paid for an outpatient pharmacy prescription. In addition, the (including cities, counties, fire departments, or school districts) will be
regulation is amended to clarify that both in-house and contract 340B impacted by this administrative regulation? DMS will be affected by
pharmacy reimbursement do not include the 340B ceiling price in the this administrative regulation.
lowest of logic methodology. Finally, clotting factor reimbursement is 2. ldentify each state or federal regulation that requires or
now addressed in Section 2 of the administrative regulation, as a authorizes the action taken by the administrative regulation. KRS
result, Section 4(8) became redundant and is being deleted. 194A.030(2), 194A.050(1), 205.520(3), 205.560, 205.561(2),
(b) The necessity of the amendment to this administrative 205.6316(4), 42 U.S.C. 1396a(a)(30), 42 U.S.C. 1396r-8
regulation: This administrative regulation is needed to implement 3. Estimate the effect of this administrative regulation on the
202006s SB h®0 demdart ment ds awar ded experlituesand réevenues pfrastpt® & dotaksgovernment agency
as required by that legislation. (including cities, counties, fire departments, or school districts) for the
() How the amendment conforms to the content of the first full year the administrative regulation is to be in effect.
authorizing statutes: This amendment allows for the implementation (@ How much revenue will this administrative regulation

of a single-state PBM as required by KRS 205.5512-.5520. generate for the state or local government (including cities, counties,

1101

20

)



VOLUME 48, NUMBER 4i OCTOBER 1, 2021

fire departments, or school districts) for the first year? This
administrative regulation is not expected to generate revenue for
state or local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
administrative regulation is not expected to generate revenue for
state or local government.

(c) How much will it cost to administer this program for the first
year? DMS estimates that moving to a single PBM model for all
Medicaid recipients will be cost-neutral. DMS will continue to assess
costs and provide updates via the required reporting functions of
20216s SB 192 and KRS 205.5510

(d) How much will it cost to administer this program for
subsequent years? DMS estimates that moving to a single PBM
model for all Medicaid recipients will be cost-neutral. DMS will
continue to assess costs and provide updates via the required

reporting functions of 20216s
205.5520.
Note: If specific dollar estimates cannot be determined, provide

a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-): __

Other Explanation: __

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
42 C.F.R. Part 447.

2. State compliance standards. KRS 205.520(3) states: "Further,
it is the policy of the Commonwealth to take advantage of all federal
funds that may be available for medical assistance. To qualify for
federal funds the secretary for health and family services may by
regulation comply with any requirement that may be imposed or
opportunity that may be presented by federal law. Nothing in KRS
205.510 to 205.630 is intended to limit the secretary's power in this
respect.”

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 1396a(a)(10)(B) requires the Medicaid Program
to ensure that services are available to Medicaid recipients in the
same amount, duration, and scope as available to other individuals
(non-Medicaid). Revising reimbursement methodology for outpatient
drugs dispensed or administered to Medicaid recipients shall not
change compliance standards.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilites or
requirements, than those required by the federal mandate? The
administrative regulation does not impose stricter or different
responsibilities than the federal requirements.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilites or requirements. The
administrative regulation does not impose stricter or different
responsibilities than the federal requirements.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Child Care
(Emergency Amended After Comments)

922 KAR 2:160E. Child Care Assistance Program.

Emergency AAC version effective: September 14, 2021
Prior versions:
Emergency Amendment - 48 Ky.R. 299

RELATES TO: KRS 194A.060, [199.892,] 199.894(1), (5),
199.896, 199.898(1), (2), 199.8982, 199.899, [199.8994,] 214.036,
314.011(5), 337.275, 600.020, 605.120(5), 620.020(10), [2046-Ky-
Acts-ch-—149Part 1,-G.9(7),] 7 C.F.R. Part 1463, 20 C.F.R. Parts
676-678, 34 C.F.R. Part 361, Part 463, 45 C.F.R. Part 98,
205.10(a)(6), 205.50(a)(1)(i), 400.66(d), 7 U.S.C. 2012, 25 U.S.C.

1261, 1401, 5501, 29 U.S.C. 723(a)(5), 34 U.S.C. 20102(c), 38
U.S.C. 1815, 42 U.S.C. 601-619, 1395w-141, 1771-1793, 2000d,
3001, 4950-5085, 8621, 9857-9858q, 9902(2)

STATUTORY AUTHORITY: KRS 194A.050(1),
199.8994

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the secretary [Seeretary] of the Cabinet for
Health and Family Services to promulgate administrative
regulations necessary to operate programs and fulfill the
responsibilities vested in the cabinet, qualify for the receipt of
federal funds, and cooperate with other state and federal agencies
for the proper administration of the cabinet and its programs. KRS
199892 én&bed the Cabinet for Health and Family Services to
promulgate administrative regulations to qualify to receive federal
funds under provisions of the federal Social Security Act, 42 U.S.C.
9857-9858q, and to provide for effective regulation of child care
centers. KRS 199.8994 requires the cabinet to administer all child

199.892,

S Bearefuhds to the ektentkaoBable2ubder. fédéral @aw ot regulation

and in a manner that is in the best interest of the clients to be
served. This administrative regulation establishes requirements
that enable the Cabinet for Health and Family Services to qualify
for federal funds under the Child Care and Development Fund, and
establishes procedures for the implementation of the Child Care
Assistance Program to the extent that funding is available.

Section 1. Definitions. (1)
adoptive parent or an individual caring for a child in loco parentis
who is applying for CCAP.

(2) "Cabinet" is defined by KRS 199.894(1).

(3) "Change in a circumstance" means a change that may
affect eligibility or benefit amounts, such as:

(a) Beginning or ending employment;

(b) Change in an employer or obtaining additional employment;

(c) Increase or decrease in the number of work hours;

(d) Increase or decrease in the rate of pay;

(e) Increase or decrease in family members;

(f) Change in self-employment activity;

(g) Change in scheduled hours care is needed,;

(h) Beginning or ending an educational activity;

(i) Change in child care provider;

(j) Change in address or residence;

(k) Change in marital status;

() Beginning or ending receipt of unearned income; or

(m) Enrollment in a certified trade school or an accredited
college or university.

(4) "Child care" means the provision of care for a child for a
portion of a day on a regular basis, designed to supplement, but
not substitute for, t he par e
protection, development, and supervision.

(5) "Child Care and Development Fund" or "CCDF" is defined
by 45 C.F.R. 98.2.

(6) "Child Care Assistance Program" or "CCAP" means
Kentuckyds <child care subsidy
meet the eligibility requirements of this administrative regulation,
with the financial resources to find and afford quality child care.

(7) "Child care certificate" is defined by 45 C.F.R. 98.2.

(8) "Child protective services" is defined by 922 KAR 1:330,
Section 1(5).

(9) "Child with a special need" means a child who has multiple
or severe functional needs requiring ongoing specialized care.

(10) "Employment" means public or private, permanent or
temporary work for an average of twenty (20) hours per week for
compensation or as an unpaid job requirement.

(11) "Family" means an applicant or parent, a child, and
another responsible adult if present, residing in the same home.

(12) "Family child-care home" is defined by KRS 199.894(5).

(13) "Full day" means child care that is provided for five (5) or
more hours per day.

(14) "Good academic standing" means a student is meeting
t he trade school ,
attendance and satisfactory progress towards the completion of
coursework.

(15) "Health professional" means a person actively licensed as

"Applic

progr

coll ege, or uni
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a:

(a) Physician;

(b) Physician assistant;

(c) Advanced practice registered nurse;

(d) Qualified mental health professional as defined by KRS
600.020(52); or

(e) Registered nurse as defined by KRS 314.011(5) under the
supervision of a physician.

(16) "Homeless" means an individual or a family lacking a
fixed, regular, and adequate nighttime residence, including a child
experiencing homelessness as defined by 45 C.F.R. 98.2.

(17) "In loco parentis" means a person acting in place of a
parent, including:

(a) A legal guardian;

(b) An individual related by blood, marriage, or adoption to the
child; or

(c) A nonrelative pursuing legal custody of the child within one
(1) year of application.

(18) "Infant" means a child who is less than one (1) year old.

(19) "Kentucky Transitional Assistance Program" or "K[-]TAP"
means Kentucky's Temporary Assistance for Needy Families or
"TANF" money payment program established in 921 KAR Chapter
2.

(20) "Parent" is defined by 45 C.F.R. 98.2.

(21) "Part day" means child care that is provided for less than
five (5) hours per day.

(22) "Preschool child" means a child who has reached the third
birthday up to, but not including, the sixth birthday.

(23)  "Preventive  services" is defined by
620.020(12)[626-026(16)].

(24) "Provider" means the entity providing child care services,
such as:

(a) A member of a limited liability corporation (LLC);

(b) The head of an organization;

(c) An owner of a corporation;

(d) A member of a partnership;

(e) An owner of a business;

(f) An individual provider; or

(g) A stockholder of a stock-holding company.

(25) "Qualified alien" o r fgual i f i mehnsiarmid
who meets the requirements of 921 KAR 2:006, Section 1(14).

(26) "Registered provider" means a child care provider who
meets the requirements of 922 KAR 2:180.

(27) "Related" means having one (1) of the following
relationships:

(a) Child;

(b) Stepchild;

(c) Grandchild;

(d) Great-grandchild;

(e) Niece;

(f) Nephew;

(g) Sibling;

(h) Child in legal custody; or

(i) Child living in loco parentis.

(28) "Responsible adult" means a person other than the
applicant who is in the childo

(a) The natural parent, adoptive parent, or stepparent; or

(b) The spouse of an individual caring for a child in loco
parentis.

(29) "School-age child" means a child who has reached the
sixth birthday.

(30) "State median income" or "SMI" means the estimated
median income of households in the state.

(31) "Supplemental Nutrition Assistance Program" or "SNAP"
means the program, formerly known as the Food Stamp Program:

(a) Defined by 7 U.S.C. 2012; and

(b) Governed by 921 KAR Chapter 3.

(32) "Teen parent" means a head of household under the age
of twenty (20) and attending high school or obtaining a GED.

(33) "Toddler" means a child who has reached the first birthday
up to, but not including, the third birthday.

KRS

Section 2. Application Rights and Requirements. (1) An

individual may apply or reapply for CCAP through the cabinet or its
designee.

(2)(a) Unless an applicant is approved according to the criteria
in Section 5 or 6 of this administrative regulation, an application
shall have been made on the date:

1. The following is
office:

a. A signed DCC-90, Subsidized Child Care Assistance
Application Summary; or

b. Submission in accordance with 921 KAR 2:040, Section
1(6); or

2. The agency is contacted, if the person:

a. Has a physical or mental disability; and

b. Needs special accommodation due to the impairment.

(b) An applicant may designate an authorized representative
who presents identification to make application.

(c) An applicant may be:

1. Assisted by another individual of choice in the application
process; and

2. Accompanied by the individual in a contact with the agency.

(d) In accordance with the procedures established [deseribed]
in 920 KAR 1:070, interpreter services shall be provided for
persons who are:

1. Deaf; or

2. Hard of hearing.

(e) Interpreter services shall be provided for a non-English
speaking individual in accordance with Section 601 of Title VI of
the Civil Rights Act of 1964, 42 U.S.C. 2000d.

(3) The cabinet or its designee shall not discriminate against
an applicant based on age, race, color, sex, disability, religious
creed, national origin, or political beliefs.

(4) For the month child care payment is intended to cover, a
family shall meet the technical and financial eligibility criteria,
according to its particular circumstances, as described in Sections
3,4,5, 6, 7, and 8 of this administrative regulation.

(a) An applicant or recipient shall be the primary source of
information and shall:

1. Furnish verification of:

a. Income;

received

g r a n thdTechnical eligibility; and

c. Employment; and

2. Give written consent to the cabinet or its designee
necessary to verify information pertinent to the eligibility
determination.

(b) Upon receiving written notice of a request for information or
a scheduled appointment to present required documentation,
failure of an applicant or recipient to respond shall be considered a
failure to present adequate proof of eligibility.

(c) A homeless household shall have a minimum of [an

i ify—i i ] three (3)

months to verify information in accordance with 42 U.S.C.
9858¢(c)(3)(B)(i).

(5) The cabinet or its designee shall:

(a) Render a decision on each application; and

(b) Within thirty (30) calendar days of receipt of the application

s h submiteett io Bedordancedwithvsulosectios (2) of this section, send
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notice to the applicant in accordance with Section 12(4) of this
administrative regulation.

(6) Each decision regarding eligibility for assistance shall be
supported by documentation recorded in the applicant or recipient's
case record.

(7) A family shall not receive:

(a) Assistance until approval of the application for benefits; or

(b) Benefits prior to application.

Section 3. Technical Eligibility. (1) A child shall be eligible for
child care assistance, if the child:

(@)lsa:

1. Resident of Kentucky; and

2. U.S. citizen, qualified immigrant, or qualified alien;

(b) Is under age:

1. Thirteen (13) at the time of application or recertification; or

2. Nineteen (19) at the time of application or recertification and

at

t
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is:

a. Physically or mentally incapable of caring for themselves
[himseH], as demonstrated by a written document provided by a
health professional;

b. Under court supervision; or

c. ldentified as a priority by federal statute, regulation, or
funding source; and

(c) Has a current immunization certificate showing that the
child is immunized, unless:

1. There is an exception pursuant to KRS 214.036; or

2. The child is attending a:

a. Licensed child-care center;

b. Certified child-care home;

c. Public school;

d. Head Start; or

e. Other entity that requires the immunization record.

(2) If a child served by the CCAP is not immunized, child care
assistance benefits shall be available or continue for a period of
thirty (30) calendar days following the notification of the needed
immunization while the family takes necessary action to comply
with the immunization requirement.

(3) A family shall not be eligible for a CCAP benefit if care is
provided by:

(a) A parent or stepparent;

(b) A legal guardian;

(c) A member of the K[-]TAP or SNAP case in which the child
in need of child care assistance is included;

(d) A person living in the same residence as the child in need
of care;

(e) A provider not:

1. Licensed according to 922 KAR 2:090, Child-care center
licensure;

2. Certified according to 922 KAR 2:100, Certification of family
child-care homes; or

3. Registered according to 922 KAR 2:180, Requirements for
registered child care providers in the Child Care Assistance
Program;

(f) A Head Start program unless the child care is provided
before, af t er , or in between the
hours as wrap-around child care; or

(g) Another child care provider if the family operates the child
care business in the home.

(4) If the restrictions specified in subsection (3) of this section
do not apply to the provider related to the child, the provider related
to the child may be eligible for payment from CCAP if the
requirements of 922 KAR 2:180 are met.

Section 4. Requirements for Low Income Working Family
Eligibility Determination. (1) A child shall be eligible to receive
CCAP if the child meets the requirements specified in Section 3 of
this administrative regulation and resides with:

(a) An applicant who has employment an average twenty (20)
hours per week;

(b) An applicant and a responsible adult who have employment
an average of forty (40) hours per week combined, if the individual
with the least employment has an average of at least five (5) hours
of employment per week;

(c) An applicant and a responsible adult if either the applicant
or the responsible adult has employment an average of twenty (20)
hours per week, and the other is physically or mentally unable to
provide adequate care or supervision as documented by a written
statement from a health professional;

(d) A relative or fictive kin caregiver pursuant to 922 KAR 1:565

[the-conditions-of-a-program-established-by KRS-605-120(5);] who

2. Income eligibility standards established in Section 8 of this
administrative regulation;

(e) A teen parent attending high school or pursuing a general
equivalency degree (GED), including a period of recess or
temporary break up to [rette-exceed] three (3) months; or

(f) An applicant who meets the eligibility requirements specified
in Section 7 of this administrative regulation.

1104

(2) A child shall be eligible to receive CCAP for a minimum of
[up-te] three (3) months or in accordance with Section 9 of this
administrative regulation if the child meets the requirements
specified in Section 3 of this administrative regulation and resides
with:

(a) An applicant who is homeless;

(b) An applicant who is [:

1-s] engaged in job search; [ard

(c) A recipient after the loss of employment, a reduction in the
required number of employment hours, or cessation of attendance
at a job training or educational program in accordance with 42
U.S.C. 9858c(c)(2)(N)(iii), to allow for job search or resumption of
work or attendance at job training or educational program; or

(d) A recipient on maternity leave or other medical leave from
employment as verified by a health professional, unless a
temporary disability as verified by a health professional
necessitates longer than three (3) months of CCAP eligibility.

(3) Compliance with subsection (1) of this section for an
applicant or a responsible adult who is self-employed shall be
determined by dividing income calculated in accordance with
Section 8(6)(d) of this administrative regulation by an hourly pay
rate of no less than minimum wage established in accordance with
KRS 337.275.

Section 5. Requirements for Protection and Permanency
Eligibility Determination.
(2) A child shall be eligible to receive CCAP if the child:

(a) Resides with an applicant who:

1. Receives child protective or preventive services; or

2. Needs to receive child protective or preventive services
based upon an assessment conducted by child protective services
staff pursuant to 922 KAR 1:330; and

(b) Meets the requirements listed in Section 3 of this
administrative regulation.

(2) A child shall be approved for child care assistance by the

H e a dcabifidt ia actordgnce avighrsabeedtisn (19 @f this settionmithout a

separate application, as an integral part of a protective or
preventive services plan in accordance with 922 KAR 1:430.

(3)(a) Based on the assessment in accordance with 922 KAR
1:330, the cabinet may waive the family copayment required by
Section 11 of this administrative regulation for a child who
participates in CCAP as a result of child protective services
authorization.

(b) If the cabinet waives the family copayment in accordance
with paragraph (a) of this subsection, the cabinet shall document
the reason for the waiver in the child's protective services case
plan.

Section 6. State-Funded Workforce Training Child Care
Eligibility Determination. A child shall be eligible for CCAP if the
child:

(1) Resides with an applicant who is participating in the:

(a) Kentucky Works Program established [deseribed] in 921
KAR 2:370; or

(b) Supplemental Nutrition Assistance Program Employment
and Training Program (SNAP E&T) pursuant to 921 KAR 3:042;
and

(2) Meets the requirements listed in Section 3 of this
administrative regulation.

Section 7. Education and Job Training Child Care Eligibility
Determination. (1) To [Effective June-28,-2019.-to] the extent funds
are available, a child shall be eligible for CCAP if the child:

(a) Resides with an applicant who:

1. Is enrolled in:

a.(i) A certified trade school or an accredited college or
university;

(i) A full-time program that leads to a general educational
development (GED); or

(i) A program that leads to a degree or certification; and
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b. Accordance with subsection (2) of this section;

2. Is in good academic standing with the trade school, college,
or university in which the applicant is enrolled;

3. Provides verification of enrollment and good academic
standing from the trade school, college, or university in which the
applicant is enrolled;

4. Meets income eligibility criteria of Section 8 of this
administrative regulation; and

5. Has not received CCAP for more than sixty (60) months due
to enrollment in a certified trade school or an accredited college or
university; and

(b) Meets the requirements established in Section 3 of this
administrative regulation.

(2) While an applicant is enrolled in a certified trade school or
an accredited college or university:

(a) The applicantds
online; and

(b) The applicant shall be classified as a full-time student as
defined by the trade school, college, or university.

(3) An applicant who does not complete a term at a trade
school, college, or university shall be responsible for the cost of
child care tuition for the term.

Section 8. Income Eligibility. (1) A child shall be eligible for
CCAP if the familyds income is

(@) 160 percent of the federal poverty guidelines [level] as
adjusted annually by the U.S. Department of Health and Human
Services through calendar year 2021 [2048] at initial application; or

(b) 200 percent of the federal poverty guidelines [level] as
adjusted annually by the U.S. Department of Health and Human
Services through calendar year 2021 [2018] at recertification or
recalculation.

(2) Except for a child who is eligible as specified in Section 5 of
this administrative regulation, gross income received or anticipated
to be received by the applicant and responsible adult shall be
considered when the cabinet or its designee determines the
familyds eligibility for the

(3) A child who is eligible for CCAP as specified in Section 5 of
this administrative regulation shall be eligible without regard to the
familyds i ncome.

(4) Excluded income shall be:

(a) K[-]TAP child only payments, including back payment;

(b) A payment received from the kinship care program [Kinship
Care—Program], pursuant to 922 KAR 1:130, including back
payment;

(c) Educational grant, loan, scholarship, and work study
income;

(d) The value of a:

1. Kentucky Works supportive services payment pursuant to
921 KAR 2:017; or

2. SNAP E&T transportation payment pursuant to 921 KAR
3:042;

(e) The value of United States Department of Agriculture
program benefits including:

1. Donated food;

2. Supplemental food assistance received pursuant to 42
U.S.C. 1771,

3. Special food service program for a child pursuant to 42
U.S.C. 1775;

4. Nutrition program for the elderly pursuant to 42 U.S.C. 3001;
and

5. The monthly allotment under SNAP;

(f) Payment made directly to a third party on behalf of the
applicant or recipient by a nonresponsible person;

(9) In-kind income;

(h) Reimbursement for transportation in performance of an
employment duty, if identifiable;

(i) Nonemergency medical transportation payment;

() Highway relocation assistance;

(k) Urban renewal assistance;

() Federal disaster assistance and state disaster grant;

(m) Home produce utilized for household consumption;

(n) Housing subsidy received from federal, state, or local

C 0 u rpereow orr k
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governments;

(o) Receipt distributed to a member of certain Indian tribes by
the federal government pursuant to 25 U.S.C. 1261, 1401, and
5501;

(p) Funds distributed per capita to or held in trust for a member
of an Indian tribe by the federal government pursuant to 25 U.S.C.
1261, 1401, and 5501;

(q) Payment for supporting services or reimbursement of out-
of-pocket expense made to an individual volunteering as:

1. Senior health aide; or

2. Member of the:

a. Service Corps of Retired Executives; or

b. Active Corps of Executives;

(r) Payment made to an individual from a program pursuant to
42 U.S.C. 4950 to 5085 if less than the minimum wage under state
ofedérdl lavh whiclewenipgreatér,endludinga

1. Volunteers in Service to America (VISTA);

2. Foster Grandparents;

3. Retired and Senior Volunteer Program; or

4. Senior Companion;

(s) Payment from the cabinet for:

1. Child foster care; or

2. Adult foster care;

(t) Energy assistance payment made under:

s s 1.t Tin& lhowo Incoreeq Homke Enheogy Assistance Program
pursuant to 42 U.S.C. 8621; or

2. Other energy assistance payment made to an energy
provider or provided in-kind;

(u) The principal of a verified loan;

(v) Up to $12,000 to Aleuts and $20,000 to an individual of
Japanese ancestry for payment made by the United States
Government to compensate for a hardship experienced during
World War Il;

(w) The advance payment or refund of earned income tax
credit;

(x) Payment made from the Agent Orange Settlement Fund;
(y) Payment made from the Radiation Exposure Compensation
Trust Fund,;

(z) Up to $2,000 per year of income received by individual
Indians denied from a lease or other use of individually-owned trust
or restricted lands;

(aa) Payment made to an individual because of the individual's
status as a victim of Nazi persecution;

(bb) Income received from temporary employment from the
United States Department of Commerce, Bureau of the Census;

(cc) A payment received from the National Tobacco Growers
Settlement Trust;

(dd) A Tobacco Loss Assistance Program payment pursuant to
7 C.F.R. 1463;

(ee) A payment received from a crime victim compensation
program according to the Antiterrorism and Effective Death Penalty
Act of 1996 pursuant to 34 U.S.C. 20102(c);

(ffy A payment made, pursuant to 38 U.S.C. 1815 by the
Veteran's Administration, to children of female Vietnam veterans;

(gg) A discount or subsidy provided to Medicare beneficiaries
pursuant to 42 U.S.C. 1395w-141;

(hh) Any cash grant received by the applicant under the
Department of State or Department of Justice Reception and
Placement Programs pursuant to 45 C.F.R. 400.66(d);

(i) Reimbursement payment for a vocational rehabilitation
individual participating in Preparing Adults for Competitive
Employment pursuant to 29 U.S.C. 723(a)(5);

(i) Income or earnings from a program funded under the
Workforce Innovation and Opportunity Act pursuant to 20 C.F.R.
Parts 676-678 or 34 C.F.R. Part 361 or 463;

(kk) Waiver reimbursement in accordance with 907 KAR 1:170,
907 KAR 1:835, or 907 KAR 7:015 to a parent for the care of a
child in the home; or

(Il) Supplemental Security Income (SSI) for a child.

(5) Deductions from gross income shall be:

(a) Actual, legally obligated child support payment made by the
applicant or responsible adul't
residence; and

t
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(b) Operating costs to determine adjusted gross income from
self-employment.

(6) Best estimate.

(a) Gross income shall be computed by using a best estimate
of income that may exist in the benefit month.

(b) The following method shall be used to calculate a best

922 KAR 1:140 or 922 KAR 1:565 and Section 5 of this
administrative regulation, a nonrelative who is acting in loco
parentis for a child shall be required to show proof of efforts to
seek permanent custody of the child or adopt the child within one
(1) year of initial application as a condition of continued eligibility
for CCAP.

9
of

estimate of earned income other than earned self-employment:
1. Cents shall:

(5) In accordance with 42 U.S.C.
income does not exceed eighty-f i ve (85) percent

a. Not be rounded to the nearest dollar before adding or
multiplying hourly or daily earnings; and

b. Be rounded to the nearest dollar before adding or multiplying
weekly, biweekly, semi-monthly, monthly, quarterly, or annual
earnings;

2. Unless it does not represent the ongoing situation, income
from all pay periods in the preceding two (2) calendar months shall
be used,

3. A monthly amount shall be determined by adding gross
income from each pay period, dividing by the total number of pay
periods considered, and converting the pay period figure to a
monthly figure by multiplying a:

a. Weekly amount by four and one-third (4 1/3);

b. Biweekly amount by two and one-sixth (2 1/6); or

c. Semimonthly amount by two (2); and

4. If income has recently begun and the applicant or recipient
has not received a calendar month of earned income, the
anticipated monthly income shall be computed by:

a. Multiplying the:

(i) Hourly rate by the estimated number of hours to be worked
in a pay period; or

(ii) Daily rate by the estimated number of days to be worked in
the pay period;

b. Converting the resulting pay period figure to a monthly
amount pursuant to subparagraph 3.c. of this paragraph; and

c. Rounding to the nearest dollar.

(c) For a case with unearned income, other than unearned self-
employment income, a monthly amount shall be determined by:

1. Using the gross monthly amount of continuing, stable
unearned income received on a monthly basis; and

2. Averaging the amount of unstable unearned income
received in the three (3) prior calendar months, unless it does not
represent the ongoing situation.

(d) For a case with self-employment income, a monthly amount
shall be determined as follows:

1. If the self-employment enterprise has been in operation for
at least a year, the income shall be prorated by dividing the income
from the last calendar year by twelve (12);

2. If the self-employment enterprise has been in operation for
less than a year, the income shall be prorated by dividing by the
number of months the business has been in existence; and

3. Profit shall be determined by:

a. Rounding the total gross income to the nearest dollar;

b. Rounding the total amount of allowable expenses to the
nearest dollar;

c. Dividing total gross income and total amount of allowable
expenses separately by twelve (12) or the appropriate number of
months, and rounding the quotients to the nearest dollar; and

d. Subtracting the rounded monthly allowable expense quotient
from the rounded monthly gross income quotient.

(e) If the cabinet or its designee becomes aware of a change in
circumstance, the best estimate shall be recalculated.

Section 9. Continuing Eligibility. (1) Continued eligibility under
the CCAP shall be recertified at least every twelve (12) months.

(2) Eligibility shall be reviewed at each twelve (12) month
recertification for a child who is placed with a relative or fictive kin
caregiver. A child who is placed with a relative or fictive kin
caregiver shall remain eligible pursuant to Section 5 of this
administrative regulation for as long as the cabinet determines that
child care is necessary in order to prevent child maltreatment or
entry into the foster care system.

(3) Eligibility shall be reviewed and recalculated if necessary
due to a known or reported change in circumstance.

(4) Unless a nonrelative is approved as fictive kin pursuant to
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SMI, the family shall remain eligible for CCAP until recertification in
accordance with this section.

Section 10. Payment Rates and Policy. (1)(a) To the extent
funds are available, the cabinet shall make payments as listed in
the DCC-300, Kentucky Child Care Maximum Payment Rate Chart,
effective October 1, 2021[effective-December1,-2018].

(b) The rates in the DCC-300 shall represent the maximum
payment rates on a per day, per child, per child care provider
basis.

(c) The maximum payment rates shall include the following
categories:

. Full day;

. Part day;

. Licensed Type I;

. Licensed Type II;

. Certified;

. Registered;

. Infant/Toddler;

. Preschool child; and
. School-age child.

(2) To the extent funds are available, a licensed or certified
provider shall receive:

(@) Two (2) dollars per day beyond the maximum rate if the
provider is accredited by the:

1. National Association for the Education for Young Children;

2. National Early Childhood Program Accreditation;

3. National Association for Family Child Care;

4. Council on Accreditation; or

5. Other accrediting body approved by the Early Childhood
Advisory Council or the cabinet; or

(b) One (1) dollar per day beyond the maximum rate for
nontraditional care for providing child care assistance based on the
parent's schedule between:

1.7 p.m. to 5 a.m. daily; or

2. Friday, 7 p.m. through Monday, 5 a.m.

(3) To the extent funds are available, a licensed, certified, or
registered provider shall receive a special care rate of one (1)
additional dollar per day beyond the maximum rate for care of a
child:

(a) With a special need; or

(b) Who is age thirteen (13), but under age nineteen (19) at
application or recertification, and is:

1. Physically or mentally incapable of caring for himself as
determined by a health professional; or

2. Under court supervision.

(4) The cabinet or its designee shall determine the maximum
daily reimbursement rate not to exceed the amount charged to the
general public.

(5) A child care provider registered according to 922 KAR
2:180 shall not be paid for more than:

(a) Three (3) children receiving CCAP per day; or

(b) Six (6) children receiving CCAP per day, if those children
are:

1. A part of a sibling group; and

2. Related to the provider.

(6) A family meeting the requirements of Section 4 or 6 of this
administrative regulation shall be eligible for payment to cover child
care needs due to full-time or part-time enrollment in an
educational program.

(7) To the extent funds are available, required enrollment fees
shall be paid no more than three (3) times in a twelve (12) month
period for a family meeting the requirements in Section 5 or 6 of
this administrative regulation.

O©CO~NOUDhWNE
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Section 11. Family Copayment. (1) Unless a family copayment
has been waived in accordance with Section 5(3) of this
administrative regulation, a family of a child served by the CCAP
shall be responsible for a copayment in accordance with the family
copayment table in subsection (3) of this section.

(2) If a court orders a parent of a CCAP-eligible child to pay a

portion of the child's child care expenses, the court-ordered
payment shall be in lieu of the family copayment required by
subsection (3) of this section.

(3)(a) Effective October 1, 2021, the [Fhe] cabinet or its
designee shall determine a copayment that a family shall pay to
the provider for the cost of child care, based on the following table:

Family Co-Payment Per Da

Family Size 2 |Family Size 3 Family Family Size 4 Family Family Size 5 or More
Income Range Family ~ Co-|Co-Pay Co-Pay Family
Monthly Pay With 1 Co-Pay

Child With 1 Child [With With 1 Child [With With 1 Child |With

2 or more 2 or more 2 or more

0 899 $0 $0 $0 $0 $0 $0 $0
900 999 $0[$2] $0[$2] $0[$3] $0[$2] $0[$2] $0[$2] $0[$2]
1,000 1,099 $0[$3] $0[$3] $0[$3] $0[$2] $0[$3] $0[$2] $0[$3]
1,100 1,199 $0[$4] $0[$4] $0[$4] $0[$3] $0[$3] $0[$2] $0[$3]
1,200 1,299 $0[$4] $0[$4] $0[$5] $0[$4] $0[$4] $0[$3] $0[$3]
1,300 1,399 $O[$5] $O[$5] $O[$5] $O[$5] $O[$5] $0[$3] $0[$4]
1,400 1,499 $6 $5 $6 $5 $6 $4 $4
1,500 1,599 $7 $6 $6 $6 $6 $5 $5
1,600 1,699 $8 $6 $7 $6 $7 $6 $6
1,700 1,799 $9 $7 $8 $7 $8 $6 $7
1,800 1,899 $10 $8 $9 $7 $8 $7 $8
1,900 1,999 $10 $9 $10 $8 $9 $8 $9
2,000 2,099 $11 $10 $11 $8 $9 $8 $9
2,100 2,199.99 $12 $10 $11 $9 $10 $9 $10
2,200 2,299.99 $12 $11 $12 $10 $11 $9 $10
2,300 2,399.99 $12 $12 $13 $11 $12 $9 $10
2,400 2,499.99 $12 $12 $13 $12 $13 $10 $11
2,500 2,599.99 $12 $13 $14 $12 $13 $10 $11
2,600 2,699.99 $12 $13 $14 $13 $14 $12 $13
2,700 2,799.99 $12 $13 $14 $13 $14 $13 $14
2,800 2,899.99 $12 $13 $14 $14 $15 $14 $15
2,900 2,999.99 $12 $13 $14 $14 $15 $16 $17
3,000 3,099.99 $12 $13 $14 $15 $16 $18 $19
3,100 3,199.99 $12 $13 $14 $15 $16 $20 $21
3,200 3,299.99 $12 $13 $14 $15 $16 $20 $21
3,300 3,399.99 $12 $13 $14 $15 $16 $22 $23
3,400 3,499.99 $12 $13 $14 $15 $16 $22 $23
3,500 3,599.99 $12 $13 $14 $15 $16 $24 $25
3,600 3,699.99 $12 $13 $14 $15 $16 $25 $25

(b) The maximum copayment for an eligible family with more
than five (5) members shall be twenty-five (25) dollars.

(c) In accordance with 45 C.F.R. 98.21, a copayment for an
eligible family shall:

1. Be determined at initial application or recertification; and

2. Not increase during the twelve (12) month eligibility period.

Section 12. Family Rights and Responsibilities. (1) The family
of a child served by the CCAP shall have rights pursuant to KRS
199.898(1) and (2).

(2) Unless an alternative program such as Head Start, state
preschool, or state kindergarten is available and accessible during
the time child care is needed, an applicant for a child who receives
or has been approved to receive CCAP benefits shall:

(a) Be offered choice of child care assistance subject to the
availability of state and federal funds; and

(b) Receive a DCC-94, Child Care Service Agreement and
Certificate.

(3) Upon enroliment or reenrollment with a provider, an
applicant approved in accordance with Section 4 of this
administrative regulation shall sign and return the:

(a) DCC-94; or

(b) DCC-90.

(4) Notification of action. (a) A DCC-94C, Provider Notification
Letter, shall provide notice t
from CCAP or disenrollment with a provider.

(b) A DCC-94.1, CHILD CARE Approval/Change Notice, shall
provide notice of:

1. A change in the certification period of child,;

2. Approval of an application; or

0o a
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3. Continued eligibility.

(c) A DCC-105, Child Care Denial/Discontinuance Notice, shall
provide notice of:

1. Denial of an application;

2. Discontinuance of a CCAP benefit;

3. Reason for adverse action;

4. Citation from an applicable state administrative regulation;
and

5. Information regarding the opportunity to request an
administrative hearing in accordance with Section 18 of this
administrative regulation.

(d) The language on the form shall differ according to the
purpose of the notice described in paragraphs (a) through (c) of
this subsection.

(5) An applicant for a child served by CCAP shall advise the
cabinet or its designee of a change in a circumstance within ten
(10) calendar days of the day the change is known.

(6) Failure to report a change in a circumstance may result in
a:

(a) Decrease or discontinuance of CCAP benefits based on the
type of change; or

(b) Claim in accordance with 922 KAR 2:020.

(7) An applicant for a child served by CCAP who fails to
cooperate with a cabinet quality control or case review shall be:

p () Disdordirued fronf CCAP benefitsfaddd s di scont

(b) Unable to participate in CCAP until the applicant meets the
requirements of the quality control or case review.

(8) An applicant for a child served by CCAP shall report to the
cabinet or its designee a provider whom the applicant suspects is
not fulfilling requirements in accordance with Section 14(1)(c) of

inuati
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this administrative regulation.

Section 13. Cabinet Requirements. (1) The DCC-94 shall:

(a) Be used for child care assistance provided by a licensed,
certified, or registered provider; and

(b) Not be considered a contract, employment, or grant to the
child care provider, but shall be considered assistance to the
applicant pursuant to 45 C.F.R. 98.30(c)(6).

(2) The cabinet or its designee shall provide consumer
information regarding conditions for termination of the DCC-94
pursuant to KRS 199.8994(6)(b).

(3) The cabinet or its designee shall assure that a provider of
child care assistance funded under the CCDF and other local,
state, or federal funds shall comply with the applicable regulatory
requirements pursuant to:

(a) 922 KAR 2:020, Child Care Assistance Program (CCAP)
improper payments, claims, and penalties;

(b) 922 KAR 2:090, Child-care center licensure;

(c) 922 KAR 2:100, Certification of family child-care homes;

(d) 922 KAR 2:120, Child-care center health and safety
standards;

(e) 922 KAR 2:180, Requirements for registered child care
providers in the Child Care Assistance Program;

(f) 922 KAR 2:190, Civil penalties;

(g) 922 KAR 2:270, Kentucky All STARS quality-based
graduated early childhood rating system for licensed child-care
centers and certified family child-care homes, upon its adoption;
and

(h) 922 KAR 2:280, Background checks for child care staff
members, reporting requirements, and appeals.

(4) The cabinet or its designee shall complete a home
inspection of a registered child care provider in CCAP in
accordance with 42 U.S.C. 9858c(c)(2)(K)())(IV) and 922 KAR
2:180.

(5) If CCAP benefits are reduced or discontinued due to the
shortage of funding, the cabinet shall provide a minimum thirty (30)
calendar day notice to each family receiving child care assistance.

(6) If the daily maximum payment rate is reduced due to the
shortage of funding, the cabinet shall provide a minimum thirty (30)
calendar day notice to licensed, certified, or registered providers.

(7) The cabinet shall send a notice of adverse action at least
ten (10) calendar days in advance of taking adverse action.

(8) In accordance with 45 C.F.R. 98.46, the cabinet shall
prioritize child care assistance benefits as determined by the
available funds as follows:

(a) Child protective or preventive services authorization;

(b) A child with a special need;

(c) A child experiencing homelessness as defined by 45 C.F.R.
98.2;

(d) A child in the custody of the cabinet;

(e) K[-ITAP recipients participating in the Kentucky Works
Program established in 921 KAR 2:370;

(f) Teen parents attending high school or pursuing a general
equivalency degree (GED);

(g) A K[-]TAP recipient attempting to transition off assistance
through employment;

(h) A parent whose K[-]TAP case has been discontinued during
the previous twelve (12) months and who needs child care
assistance in order to accept or retain employment;

(i) A low income working parent; or

() A parent in education or training programs leading to self-
sufficiency.

Section 14. Provider Requirements. (1) A licensed child-care
center, certified family child-care home, or registered child care
provider that serves a child who participates in the CCAP shall:

(a) Sign and give to the parent for submission to the cabinet or
its designee, upon a <childo6s
provider and prior to receiving payment from the CCAP, the DCC-
94;

(b) Report all absences on the DCC-97, Provider Billing Form,
submitted to the cabinet or its designee;

(c)1. Maintain the DCC-94E, Child Care Daily Attendance

enr
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Record, or_a cabinet approved electronic billing system in
which the attendance is:

a. Recorded legibly each time the child arrives and each time
the child departs the

b. Signed or electronically recorded legibly with first and last
name by the parent or applicant for the child served by CCAP; and

2. Submit the DCC-94E or_electronic daily attendance
record upon request of the cabinet or its designee;

(d) Comply with the applicable regulatory requirements
pursuant to:

1. 922 KAR 2:020, Child Care Assistance Program (CCAP)
improper payments, claims, and penalties;

2. 922 KAR 2:090, Child-care center licensure;

3. 922 KAR 2:100, Certification of family child-care homes;

4. 922 KAR 2:120, Child-care center health and safety
standards;

5. 922 KAR 2:180, Requirements for registered child care
providers in the Child Care Assistance Program;

6. 922 KAR 2:190, Civil penalties;

7. 922 KAR 2:270, Kentucky All STARS quality-based
graduated early childhood rating system for licensed child-care
centers and certified family child-care homes[;-upen-its—adeption];
and

8. 922 KAR 2:280, Background checks for child care staff
members, reporting requirements, and appeals; [ard]

(e) Complete the cabinet approved training on billing and the
DCC-94E prior to receiving an initial payment from CCAP; and

(f) Complete, retain on file, and provide to the CCAP billing
section documentation demonstrating completion of cabinet
approved training on billing once during each year of operation or
upon change of the staff member submitting billing information.

(2) A licensed or certified child care provider shall complete
and submit the DCC-94B, Licensed or Certified Provider
Agreement Form, prior to receiving payment from CCAP.

(3) A licensed child care provider shall maintain written
documents with attendance records stating the reason for any
absence of a child receiving CCAP in excess of five (5) absences
per month per child.

(4)(a) If CCAP records indicate that a certified family child-care
home or a licensed child-care center is operating over capacity, as
specified in 922 KAR 2:100 or 922 KAR 2:120 respectively, by
having two (2) or more shifts, the cabinet shall request an
operating plan from the provider.

(b) An operating plan in accordance with paragraph (a) of this
subsection shall specify:

1. Each employee of each shift;

2. The work hours for each employee of each shift;

3. The management for each shift;

4. The work hours for each management employee of each
shift; and

5. The children enrolled for each shift.

(c) The cabinet shall approve a provider for overcapacity if:

1. The operating plan meets all requirements of:

a. For a licensed child-care center, 922 KAR 2:090 and 922
KAR 2:120; or

b. For a certified family child-care home, 922 KAR 2:100; and

2. The provider has had less than two (2) health, safety, or
welfare deficiencies or violations within the previous twenty-four
(24) month period, even if deficiencies were corrected.

(5) A registered child care provider in CCAP shall comply with
an inspection in accordance with 42 U.S.C. 9858c(c)(2)(K)(i)(IV)
and 922 KAR 2:180 conducted by the cabinet or its designee.

(6) A provider shall be ineligible for CCAP if the provider:

(a) Was discontinued or disqualified from participation in a
governmental assistance program due to fraud or abuse of the
program;

(b) Has had a previous ownership interest in a child-care

providem evhith hadra prioe eenificaiidn) licemge,t registriatiorh ort h e

permit to operate denied, suspended, revoked, or voluntarily
relinquished as a result of an investigation or pending adverse
action; or

(c) Is a parent, spouse, sibling, or child of a previous provider
described in paragraphs (a) and (b) of this subsection, and the

provider6s
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previous wi || be

in any capacity.

provider

Section 15. Other Services. To the extent funds are available,
a child whose familybés i ncome
CCAP described in Section 8 of this administrative regulation may
be eligible for:

(1) Child care payments;

(2) Enroliment fees;

(3) Activity or day trip fees;

(4) Material fees;

(5) Transportation fees; or

(6) Other items relating to child care services with prior
approval of the cabinet.

Section 16. An improper payment, claim, or penalty in CCAP
shall be handled in accordance with 922 KAR 2:020.

Section 17. Criteria for Nonpayment. (1) Payment under the
CCAP shall:

(a) Not be made to a licensed provider for more than five (5)
absences per child during a month if the provider fails to verify in
writing, and maintain attendance records verifying, that the
additional absences were related to:

1. A death in the family;

2. An iliness of the:

a. Child; or

b. Applicant; or

3. A disaster verified by utility provider, local, state, or federal
government;

(b) Not be made to a certified provider for more than five (5)
absences per child during a month;

(c) Not be made to a registered provider for any absences;

(d) Be denied in accordance with KRS 199.8994(6);

(e) Cease if a family or provider defaults on a payment in
accordance with Section 11 of this administrative regulation or 922
KAR 2:020;

(f) Not be made if a family no longer meets the technical or
financial eligibility requirements under the CCAP;

(g) Not be made to a provider for payment requests ninety (90)
days after the date of service;

(h) Not be made to a licensed or certified provider for more
than ten (10) holidays per calendar year;

(i) Cease if a provider denies:

1. A parent of a child in
designee, or a representative of an agency with regulatory
authority:

a. Entry into the providerods

b. Access to a child in care; or

2. The cabinet, the cabinetds
an agency wi t h regul atory

records relevant to a:

a. Cabinet review, including CCAP quality control or case

review; or
b. Review by another agency with regulatory authority;
(j) Not be made to a pr eMEid

accordance with Section 14(1)(c) of this administrative regulation
does not support billing for a child reported as served for the same
period of time on the DCC-97;

(k) Not be made if a licensed or certified provider cares for a
child served by CCAP at a location not specified on the DCC-94; or

() Not be made to a provider for a child in care over the
capacity of the provider, as governed by 922 KAR 2:100 or 922
KAR 2:120, unless an operating plan is approved in accordance
with Section 14(4) of this administrative regulation.

(2) Subject to the availability of state or federal funds, the
cabinet may suspend approval of initial application for benefits
under the CCAP following the priorities established in Section
13(8) of this administrative regulation.

Section 18. Administrative Hearings. (1) A CCAP applicant or
recipient may request an administrative hearing regarding eligibility
determination, recalculation, or recertification in accordance with
921 KAR 2:055.

i s

car

specified in subsection (1) of this section may be requested in
accordance with:
(a) 922 KAR 2:260; or

o(v) 822 KARR:@20.i ncome | imits for t he

Section 19. Records. Records of CCAP shall be maintained
and disclosed in accordance with:

(1) KRS 194A.060;

(2) 45 C.F.R. 98.90(e); and

(3) 45 C.F.R. 205.50(a)(1)(i).

Section 20. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "DCC-90, Subsidized Child Care Assistance Application
Summary", 7/2019;

(b) [ﬂDGG-QQP—GGAP—JebéeaJ:eh—DeeHHMGH—}G/-H—

{e)] "DCC-94, Child Care Service Agreement and Certificate",
07/21[26/17];

(c)[¢eh)] "DCC-94.1, CHILD CARE Approval/Change Notice",
10/17;

(d)[¢e)] "DCC-94B, Licensed or Certified Provider Agreement
Form", 04/17,

(e)[(h] "DCC-94C, Provider Notification Letter", 10/17;

(N[¢g)] "DCC-94E, Child Care Daily Attendance Record", 7/13;

(9)[¢h)] "DCC-97, Provider Billing Form", 04/13;

(h)[(H] "DCC-105, Child Care Denial/Discontinuance Notice",
10/17; and

()] "DCC-300, Kentucky Child Care Maximum Payment
Rate Chart", 10/21 [07#/21] [£2/48].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Cabinet for Health and
Family Services, Department for Community Based Services, 275
East Main Street, Frankfort, Kentucky 40621, Monday through
Friday, 8 a.m. to 4:30 p.m. This material may also be viewed on
the depart mentds We b
https://chfs.ky.gov/agencies/dcbs/Pages/default.aspx.

MARTA MIRANDA-STRAUB, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: September 7, 2021

FILED WITH LRC: September 14, 2021 at 8 a.m.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
‘?091; erndil EHFSregd@kyngevt , the cabinetos
REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

premises during operating hours; or
Contact persons: Laura Begin and Krista Quarles
d e s(1) Brovaele g briecbsummary af:e pr esent ati ve of

er
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aut hor i tay What c this s adntingstrativeh eregufatio v doeke r This

administrative regulation enables the cabinet to qualify for federal
funds under the Child Care and Development Fund (CCDF) and
establishes procedures for the implementation of the Child Care
Assistance Program (CCAP) to the extent that funding is available.
i f(b) tThee negessity vaf dhés r a@iministEativ€ regulation: This
administrative regulation is necessary to qualify for federal funds
under CCDF and for the proper administration of CCAP.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the authorized statutes by allowing the cabinet to qualify for
federal funds and establishing procedures for the implementation
of CCAP.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the administration of the
CCAP in a manner that is consistent with federal and state
requirements, including available funding, and the interests of the
clients to be served, child care providers, and taxpayers.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: he amendment to this administrative regulation

i nvol ved (2)nAntatingnistragvey hganng \pértdireng &cs a onptterr ot | on s

S
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incorporates the appropriated General Fund moneys in the amount
of $12,000,000 in fiscal year 2021-2022 to the Department for
Community Based Services to provide a $2 per child increase in
the Child Care Assistance Program provider reimbursement rate
for full-day care. This amendment is consistent with House Bill 405
(2021 Regular Session, Acts Chapter 176) and is reflected in the
incorporated material - the DCC-300, Kentucky Child Care
Maximum Payment Rate Chart. The amendment also requires
CCAP-participating child care providers to complete annual training
on hiling and makes other necessary updates and technical
corrections in accordance with KRS Chapter 13A. This
administrative regulation is being further amended in response to
comment to increase the CCAP provider reimbursement rate to the
eightieth percentile for Type | and Type Il licensed child care
centers and certified family child care homes, to increase the
CCAP provider reimbursement rate for registered child care
providers, and to cover the cost of the CCAP co-payment for
families with a monthly income at or below $1,399.00 through the
utilization of federal American Rescue Plan Act (ARPA) funds. The
amendment also allows providers to use a cabinet-approved
electronic system for keeping attendance as an alternative to the
DCC-94E form.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to obligate additional funds from the General Fund
appropriation to the Department for Community Based Services to
provide a $2 per child increase in the Child Care Assistance
Program provider reimbursement rate for full-day care. The
purpose of this appropriation was included in House Bill 405 (2021
Regular Session, Acts Chapter 176).

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes by aligning policy with more efficient
operations, promoting
and the provision of quality child care, enhancing program integrity,
and preserving the health and welfare of vulnerable children. This
amendment specifically conforms with an appropriations bill
passed in the 2021 Regular Session.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of the statutes through its refinement of
CCAP in accordance with federal and state laws and the interests
of households and children served.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: As of May 2021, there were 12,750
families and 23,346 children enrolled in CCAP, and over 1,600
child care providers participating in CCAP.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Participating providers will need to
complete the cabinet approved training on billing and the DCC-94E
annually or upon a change in their billing staff. This will allow
providers to receive a refresher on how to submit biling and
become aware of any updates, allowing for a smoother
reimbursement process. The amended after comments version of
this administrative regulation allows providers to use a cabinet-
approved electronic system for attendance keeping as an
alternative to using the DCC-94E.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The amendment to this administrative regulation will
create no new or additional costs to regulated entities.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Regulated entities will benefit
from increased provider reimbursement rates.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The amendment to this administrative regulation

p a rsefficiereyd

efforts
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will be implemented within available federal and state
appropriations for CCAP. An additional $12 million in General
Funds has been appropriated to implement this increase in
provider reimbursement rates.

(b) On a continuing basis: The administrative regulation will be
implemented within available federal and state appropriations for
CCAP. The administrative body will continually monitor its costs to
make any adjustments necessary to maintain CCAP and related
services within available funding.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The sources of funding to be used for implementation and
enforcement of this administrative regulation are the federal Child
Care and Development Fund Block Grant, state match, state
maintenance of effort funds, and state General Funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: The
administrative regulation requires no increase in fees or funding

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
The amendment to this administrative regulation does not establish
any fees or directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? The Child Care Assistance
Program is implemented in a like manner statewide. However,
provider payment rates are tiered to recognize the higher operating
costs of certain geographical, more populated areas. The provider
payment rates were originally established based on the
classification of cities. The rates are further supported by the
analysis of the market rate survey results specified in KRS
199.899.

FEDERAL MANDATE ANALYSIS COMPARISON
to achieve self

1. Federal statute or regulation constituting the federal
mandate. 45 C.F.R. 98, 42 U.S.C. 601-619, 9857-9858(q

2. State compliance standards. KRS 194A.050(1), 199.892,
199.8994

3. Minimum or uniform standards contained in the federal
mandate. 45 C.F.R. 98, 42 U.S.C. 601-619, 9857-9858(q

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services will be impacted by this administrative
regulation. Any local government or school district operating a child
care program that receives CCAP will be impacted by this
administrative regulation.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050, 199.892, 199.8994, 45 C.F.R. 98, 42
U.S.C. 601-619, 9857-9858q

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will not generate additional revenue.
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(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation will not generate additional
revenue.

(c) How much will it cost to administer this program for the first
year? The amendment to this administrative regulation will be
implemented with appropriated General Fund moneys in the
amount of $12 million. In SFY 2019, $21,491,449.45 was used
from General Funds to provide CCAP.

(d) How much will it cost to administer this program for
subsequent years? The amendment to this administrative
regulation will be implemented within available federal and state
appropriations for CCAP. In total, the projected impact of this
specific amendment is approximately $12 million annually.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

1111
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

BOARDS AND COMMISSIONS
Board of Pharmacy
(As Amended at ARRS, September 14, 2021)

201 KAR 2:270. Expungement.

RELATES TO: KRS 315.121(6), 315.191(1)(a)

STATUTORY AUTHORITY: KRS 315.121(6), 315.191(1)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
315.191(1)(a) authorizes the board to promulgate administrative
regulations relating to subject matters governed by KRS Chapter
315.[pharmacists:] KRS 315.121(6) requires the board to
promulgate administrative regulations to establish violations that
are considered minor and subject to expungement. This
administrative regulation establishes the violations considered
minor and the criteria and procedure for expungement.

Section 1. Definition. (1) "Expungement" means [that]:

(@)[{H)] The affected records shall be sealed;

(b)[€2)] The proceedings to which they refer shall be deemed
not to have occurred; and

(©)[{3)] The affected party may properly represent that no
record exists regarding the matter expunged.

Section 2. Minor Violations and Expungement Procedure. (1)
The following violations shall [are—te] be considered minor in
nature:

(@) Any unlicensed[-—unregistered] or unpermitted practice
occurring no more than seven (7) days after the expiration of the
license [registration;] or permit due to failure to timely renew a
license[registration;] or permit;

(b) Failure to timely obtain required continuing education; and

(c) Failure to comply with any provisions of 201 KAR 2:106 for

licensed or permitted facility [pharmacy,—manufacturer—or
distributor] closures;_orl[:]

(d) At the discretion of the board, any other offense:

1. Not involving the diversion of controlled substances;

2. Not demonstrating a serious inability to practice the
profession or to assist in the practice of pharmacy;

3. Not adversely affecting public health, safety, or welfare;

4. Not resulting in economic or physical harm to a person; and

5. Not creating a significant threat of economic or physical
harm.

(2) In_accordance with KRS 315.121(6), a licensee,
registrant, or permit holder seeking expungement of a record of a
disciplinary action resulting from a violation designated in
subsection (1) of this section shall[;—h—accordance—with-—KRS

(a) Not have been the subject of a subsequent violation of the
same nature for a period of three (3) years after the date of
completion of disciplinary sanctions imposed for the violation
sought to be expunged; and

(b) Submit a written request to the board.

(3) The board shall consider each request and shall, if the
conditions of subsection (2) of this section are satisfied, expunge
every record under its custody relating to the subject disciplinary
order.

(4) The expungement of a record under this administrative
regulation is limited t 0 t he removal o f r
custody and shall [dees] not quarantee expungement of a record
previously reported to the Nat

CONTACT PERSON: Larry Hadley, Executive Director,
Kentucky Board of Pharmacy, 125 Holmes Street, Suite 300, State
Office Building Annex, Frankfort, Kentucky 40601, phone (502)
564-7910, fax (502) 696-3806, email Larry.Hadley@ky.gov.

ecords

BOARDS AND COMMISSIONS
Board of Pharmacy
(As Amended at ARRS, September 14, 2021)

201 KAR 2:360. Naloxone dispensing.

RELATES TO: KRS 217.186

STATUTORY AUTHORITY: KRS 217.186, KRS 315.191(1)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 217.186
requires the Board of Pharmacy to promulgate administrative
regulations governing dispensing of naloxone by a pharmacist
pursuant to a physician-approved protocol. This administrative
regulation establishes the minimum requirements for the
pharmacist to be able to dispense naloxone pursuant to a
physician-approval protocol.

Section 1. Certification. (1) A pharmacist desiring to achieve
certification to initiate the dispensing of naloxone shall complete
and submit an Application for Pharmacist Certification for Naloxone
Dispensing, Form 1, with the board and provide the following:

(a) Name;

(b) Address;

(c) Phone number; and

(d) Pharmacist license number.[-anrd] [
@] > O

(2) The board shall issue tHe certification to a pharmacist [whe
i i } o] within
thirty (30) days of the receipt of the application.

Section 2. Procedures for Dispensing of Naloxone. A
pharmacist may initiate the dispensing of naloxone under the
following conditions:

(1) The pharmacist has met the requirements of Section 1 of
this administrative regulation;

(2) The pharmacist has received his or her certification;

(3) The pharmacist has a physician-approved protocol that
meets the minimum requirements of Section 3 of this
administrative regulation; and

(4) The pharmacist documents the dispensing event in the
pharmacy management system including:

(a) Documentation as required in 201 KAR 2:171[170] for the
dispensing of prescription medication; and

(b) Documentation that the individual receiving naloxone was
provided with the required training and education pursuant to
Section 4 of this administrative regulation, unless the recipient of
the Naloxone is a person or agency operating a harm reduction
program.

(5) A [The] pharmacist may dispense naloxone to any person
or agency who provides ftraining on the mechanism and
circumstances for the administration of naloxone to the public as
part of a harm reduction program, regardless of whom the ultimate
user of the naloxone may be. The documentation of the dispensing
of naloxone to any person or agency operating a harm reduction
program shall satisfy any general documentation or recording
requirements.
in t he boardods
Section 3. Protocol Minimum Requirements. A physician-

i o n approved @rotocolt duthamizng 6as ph@renacist 1B aimtiate the
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dispensing of naloxone shall contain:
(1) Criteria for identifying persons_or agencies eligible to
receive naloxone under the protocol;
(2) Naloxone products authorized to be dispensed, including:
(a) Name of product;
(b) Dose; and
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(c) Route of administration;

(3) Specific education to be provided to the person whom the
naloxone is dispensed,;

(4) Procedures for documentation of naloxone dispensation,
including procedures for notification of the physician authorizing
the protocol, if desired by the physician in accordance with KRS
217.186(5)(b)3;

(5) The length of time the protocol is in effect;

(6) The date and signature of the physician approving the
protocol; and

(7) The names and work addresses of pharmacists authorized
to initiate dispensing of naloxone under the protocol.

Section 4. Education to be Provided to Person Receiving
Naloxone Prescription Under Protocol. A pharmacist dispensing
naloxone to a person or agency not operating a harm reduction

program shall provide verbal counseling and written educational pharmacists to administer vaccinations pursuant to KRS

materials[;] appropriate to the dosage form of naloxone 315.010(22).

dispensed[-nreluding:
{1) Risk factors-of opioid-overdose; Section 1. Definitions. (1) AAdmi
{2 Strategiesto-preventopioidoverdose: 315.010(1).
{3} Sighs-ofopieid-overdose: (2) APharmacisto is defined by KRS
(4) Steps in responding to an overdose; B)APharmacist interndo is defined by
(5)-tnfermation-en-nalexone; (4) APharmacy techniciano is define

dispensed].
_S_ecti_on 5. [PharmaeisFEdueaaeFFand—'FraimguRequﬂedqfer

Seetion—6:] Incorporation by Reference. (1) "Application for
Pharmacist Certification for Naloxone Dispensing”, Form 1, 6/2021
[#20615], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Pharmacy, 125 Holmes Street, Suite 300, State Office Building
Annex, [Suite-300-125-Helmes-Street;] Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m. or on the Web site at:
https://pharmacy.ky.gov/Documents/APPLICATION%20FOR%20P
HARMACIST%20CERTIFICATION%20FOR%20NALOXONE%20

DISPENSING.pdf.

CONTACT PERSON: Larry Hadley, Executive Director,
Kentucky Board of Pharmacy, 125 Holmes Street, Suite 300, State
Office Building Annex, Frankfort, Kentucky 40601, phone (502)
564-7910, fax (502) 696-3806, email Larry.Hadley@ky.gov.

1113

BOARDS AND COMMISSIONS
Board of Pharmacy
(As Amended at ARRS, September 14, 2021)

201 KAR 002:420. Administration of vaccines.

RELATES TO: KRS 315.010, 315.050, [KRS] 315.136[; KRS
315.050]

STATUTORY AUTHORITY: KRS 315.191(1)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
315.191(1)(a) authorizes the board to promulgate administrative
regulations relating to pharmacists, pharmacist interns, and
pharmacy technicians. This administrative regulation authorizes
pharmacist interns[;] and pharmacy technicians to administer
vaccinations pursuant to requirements. This administrative
regulation shall [dees] not change the authorization for

Section 2. Pharmacist Requirements. A pharmacist may
administer a vaccine to an individual pursuant to the Advisory
Committee on Immunization Practices (ACIP) standard immunization
schedule in accordance with KRS 315.010(22).

Section 3. Pharmacist Intern Requirements. A pharmacist intern
under the general supervision of a pharmacist may administer a
vaccine to an individual if the pharmacist intern:

(1) Completes, or has completed as part of pharmacy school
curriculum, a practical training program accredited by the
Accreditation Council for Pharmacy Education (ACPE) that includes
hands-on injection technique and the recognition and treatment of
emergency reactions to vaccines; and

(2) Possesses a current certificate in basic cardiopulmonary
resuscitation.

Section 4. Pharmacy Technician Requirements. A pharmacy
technician may administer a vaccine under the general supervision of
a pharmacist to an individual if the pharmacy technician:

(1) Completes a minimum of two (2) hours of immunization-
related continuing education accredited by the Accreditation Council
for Pharmacy Education (ACPE) per each state registration period,;

(2) Completes, or has completed, a practical training program
accredited by the Accreditation Council for Pharmacy Education
(ACPE) that includes hands-on injection techniqgue and the
recognition and treatment of emergency reactions to vaccines; and

(3) Possesses a current certificate in basic cardiopulmonary
resuscitation.

CONTACT PERSON: Larry Hadley, Executive Director,
Kentucky Board of Pharmacy, 125 Holmes Street, Suite 300, State
Office Building Annex, Frankfort, Kentucky 40601, phone (502) 564-
7910, fax (502) 696-3806, email Larry.Hadley@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Board of Medical Licensure
(As Amended at ARRS, September 14, 2021)

201 KAR 9:270. Professional standards for prescribing,
[e¥] dispensing, or administering Buprenorphine-Mono-
Product or Buprenorphine-Combined-with-Naloxone.

RELATES TO: KRS 218A.205, 311.530-311.620, 311.840-
311.862, 311.990[311.840-311.862

STATUTORY AUTHORITY: KRS 311.565(1)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
311.565(1)(a) authorizes the board to promulgate administrative
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regulations to regulate the conduct of its licensees. KRS
218A.205(3)(a) and (b) require the board to establish mandatory
prescribing and dispensing standards related to controlled
substances. KRS 311.842(1)(b) requires that the board promulgate
administrative regulations establishing professional standards for
prescribing and administering controlled substances by physician
assistants. This administrative regulation establishes the
professional standards for any board licensee [physicians
practicing—in—Kentueky] who prescribes, [er] dispenses, or
administers  Buprenorphine-Mono-Product or Buprenorphine-
Combined-with-Naloxone in_the Commonwealth of Kentucky.
Nothing within__this _administrative requlation _shall _be
interpreted to grant physician assistants authority to dispense
Buprenorphine-Mono-Product or Buprenorphine-Combined-
With-Naloxone, unless otherwise authorized by KRS 311.842

[31824].

Section 1. Minimum Qualifications for Prescribing, [ef]
Dispensing, or Administering Buprenorphine-Mono-Product or
Buprenorphine-Combined-with-Naloxone. Except as provided in
Section 3 of this administrative regulation, a licensee [licensed
physieian] shall not prescribe, [ef] dispense, or administer
Buprenorphine-Mono-Product or Buprenorphine-Combined-with-
Naloxone unless that licensee [physician] possesses the minimum
qualifications established in this section.

(1) The licensee [physieian] shall obtain and maintain in good
standing a waiver and license as issued by the Drug Enforcement
Administration (DEA) to prescribe Buprenorphine-Mono-Product or
Buprenorphine-Combined-with-Naloxone for the treatment of
opioid use disorder in the Commonwealth of Kentucky.

(2) The licensee [physician] shall successfully complete the
approved educational programs required by this subsection.

(@) The prescribing licensee [physician] shall be a DEA-
licensed  prescriber of  Buprenorphine-Mono-Product  or
Buprenorphine-Combined-with-Naloxone and shall have obtained
Buprenorphine certification through completion of a Substance
Abuse and Mental Health Services Administration ("SAMHSA")
certified course.

(b) For each three (3) year continuing education cycle, each
DEA-licensed prescriber of Buprenorphine-Mono-Product or
Buprenorphine-Combined-with-Naloxone shall complete at least
twelve (12) hours of continuing medical education certified in
Category | specific to addiction medicine as part of the required
continuing medical education hours set forth in 201 KAR 9:310 and
201 KAR 9:360.

(3) The licensee [physieian] shall enroll in the Kentucky Health
Information Exchange to the extent necessary to query and pull
information from the Kentucky Health Information Exchange. The
licensee [physieian] shall not report the prescribing, [e#] dispensing,
or administering[of] Buprenorphine-Mono-Product or
Buprenorphine-Combined-with-Naloxone for medically-supervised
withdrawal or as maintenance treatment for a patient diagnosed
with opioid use disorder into the Kentucky Health Information
Exchange unless otherwise required by law.

Section 2. Professional Standards for Prescribing, [of]
Dispensing, or Administering Buprenorphine-Mono-Product or
Buprenorphine-Combined-with-Naloxone for Medically-Supervised
Withdrawal or the Treatment of Opioid Use Disorder.

(1)(a) Except as provided in paragraph (b) of this subsection,
transmucosal Buprenorphine-Mono-Product or Buprenorphine-
Combined-with-Naloxone shall only be prescribed, [ef] dispensed,
or _administered for medically-supervised withdrawal or as a
maintenance treatment for a patient diagnosed with opioid use
disorder.

(b) Buprenorphine-Mono-Product or Buprenorphine-Combined-
with-Naloxone shall not be used for the treatment of pain or any
other condition, unless delivered in a Federal Drug Administration
(FDA) approved form and for an FDA approved purpose.

(2) Buprenorphine-Mono-Product shall not be prescribed, [of]
dispensed, or administered for medically-supervised withdrawal or
as a maintenance treatment for a patient diagnosed with opioid use
disorder, except:
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(a) To a pregnant patient;

(b) To a patient with demonstrated hypersensitivity to
naloxone;

(c) As administered under
other healthcare facility, including hospitals, urgent care settings,
surgical care centers, residential treatment facilities, and
correctional facilities; or

(d) To a patient transitioning from methadone
buprenorphine, limited to a period of no longer than one week.

(3)(a) Except as provided in paragraph (b) of this section,
Buprenorphine-Mono-Product or Buprenorphine-Combined-with-
Naloxone shall not be prescribed, [ef] dispensed, or administered
to a patient who is also being prescribed benzodiazepines, other
sedative hypnotics, stimulants or other opioids, without
consultation of a physician who is certified by the American Board
of Addiction Medicine, the American Board of Preventive Medicine,
the American Board of Medical Specialties (ABMS) in psychiatry,
or an American Osteopathic Association (AOA) certifying board in
addiction medicine or psychiatry.

(b) A licensee [physician] may prescribe, [ef] dispense, or
administer  Buprenorphine-Mono-Product or  Buprenorphine-
Combined-with-Naloxone to a patient who is also being prescribed
benzodiazepines, other sedative hypnotics, stimulants, or other
opioids, without consultation in order to address an extraordinary
and acute medical need not to exceed a combined period of thirty
(30) days.

(4) Except as provided in Section 3 of this administrative
regulation, each licensee [lcensed physician] who prescribes, [of]
dispenses, or administers Buprenorphine-Mono-Product or
Buprenorphine-Combined-with-Naloxone for medically-supervised
withdrawal or for the treatment of opioid use disorder shall fully
comply with the professional standards established in this
subsection.

(a) Prior to or at least within two (2) weeks of initiating
treatment, the prescribing, [ef] dispensing, or administering
licensee [physician] shall:

1. Obtain and record a complete and appropriate evaluation of
the patient which shall at a minimum include:

to

supervi si

a.Thepatent 6 s hi story of present il l nes
b. The patientds history of substan
c. The patientés social and family
d. The patientds past medical and p

e. A focused physical examination of the patient;

f. Screening for HIV and hepatitis serology; and

g. Arranging appropriate laboratory tests, which shall include a
CBC, a drug screen, and a CMP;

2. Obtain the patientos
obtain the patientds prior

a. Upon receipt of the medical records, the prescribing, [ef]
dispensing, or administering licensee [physieian] shall review and
incorporate the information from the records into the evaluation
and treatment of the patient.

b. If the prescribing, [ef] dispensing, or administering licensee
[physician] is unabl e, despite best
prior medical records, the licensee [physieian] shall document
those efforts in the patientds

3. Obtain and review a KASPER report for that patient for the
twelve (12) month period immediately preceding the initial patient
encounter and appropriately utilize that information in the
evaluation and treatment of the patient;

4. Explain treatment alternatives and the risks and the benefits
of treatment with Buprenorphine-Mono-Product or Buprenorphine-
Combined-with-Naloxone to the patient;

5. Obtain written informed consent from the patient in a
manner that meets professional standards; and

6. If the patient is a female of child-bearing age and ability,
meet the requirements of paragraph (b) of this subsection.

(b) Except as provided in Section 3 of this administrative
regulation, the requirements of this paragraph shall apply to the
treatment of a female of child-bearing age and ability.

1. Prior to initiating treatment, the licensee [physician] shall
require that the patient submit to a pregnancy test and, if pregnant,
the licensee [physieian] shall provide counseling as to the risk of
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neonatal abstinence syndrome which shall be consistent with
current SAMHSA guidance.

2.a. Unless the licensee is certified by the American Board of
Addiction Medicine, the American Board of Preventive Medicine,
the American Board of Medical Specialties (ABMS) in psychiatry,
or an American Osteopathic Association (AOA) certifying board in
addiction medicine or psychiatry or an obstetrician or maternal-fetal
medicine specialist, a licensee [physician] who prescribes, [e+]
dispenses administers  Buprenorphine-Mono-Product  or
Buprenorphine-Combined-with-Naloxone to a patient who is
pregnant or breastfeeding shall first obtain and document
consultation with another independent physician that the potential
benefit of Buprenorphine-Mono-Product or Buprenorphine-
Combined-with-Naloxone use outweighs the potential risk of use.

b. The consultation shall be obtained from a physician who is
certified by the American Board of Addiction Medicine, the
American Board of Preventive Medicine, the American Board of
Medical Specialties (ABMS) in psychiatry, or an American
Osteopathic Association (AOA) certifying board in addiction
medicine or psychiatry or from an obstetrician or maternal-fetal
medicine specialist.

(c) Except as provided by paragraph (d) of this subsection,
while initiating treatment with Buprenorphine-Mono-Product or
Buprenorphine-Combined-with-Naloxone, the licensee [preseribing
or-dispensing-physician] shall comply with the requirements of this
paragraph.

1. The licensee [preseribing—er—dispensing—physician] shall
recommend to the patient an in-office observed induction protocol.

a. Except as provided in clause b. of this subparagraph, the
licensee [preseribing-er—dispensing—physician] shall supervise the
in-office observed induction protocol.

b. If an in-office observed induction does not occur, the
licensee [pFeseHbmg—er—dﬁpensmg—physre&an] shall appropriately
record the circumstances in the patient chart.

2. The licensee [preseribing—or—dispensing—physieian] shall
document the presence of opioid withdrawal before the first dose is
given by using a standardized instrument, such as the clinic opioid
withdrawal scale (COWS) or other similarly recognized instrument.

3. The licensee [preseribing—or—dispensing—physician] shall
initiate treatment with a dose not to exceed the dose equivalency
of four (4) milligrams buprenorphine generic tablet, which:

a. May be followed by subsequent doses if withdrawal persists;
and

b. Shall not exceed the dose equivalency of sixteen (16)
milligrams buprenorphine generic tablet on the first day of
treatment.

(d) If the patient is transferred from another treatment provider
and has previously experlenced withdrawal without a relapse and
has not had a lapse in treatment, the licensee [preseribing—or
dispensingphysician] shall:

1. Document that fact;

2. Educate the patient about the potential for precipitated
withdrawal; and

3. Continue maintenance treatment of the patient on the same
or less dosage as established by the previous treatment provider
and then as provided in paragraph (e) of this subsection.

(e) After initial induction of Buprenorphine-Mono-Product or
Buprenorphine-Combined-with-Naloxone, the licensee [preseribing
or-dispensing-physieian] shall meet the requirements established in
this paragraph.

1. If the licensee [physician] prescribes, [ef] dispenses, or
administers  Buprenorphine-Mono-Product or Buprenorphine-
Combined-with-Naloxone medication, the licensee [physician] shall
implement a treatment plan that requires objective behavioral
modification by the patient. The behavioral modification shall
include t he pat i ent éhaviorgh anodificaton
program that may include counseling or a twelve (12) step
facilitation.

2. The licensee [physician] shall prescribe, [ef] dispense, or
administer to the patient an amount of Buprenorphine-Mono-
Product or Buprenorphine-Combined-with-Naloxone that:

a. Is necessary to minimize craving and opiate withdrawal;

b. Does not produce opiate sedation;

pat
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c. Except as provided in subclauses (i) through (iv) of this
clause, is to be taken no more frequently than once dalily;

(i) If the patient is pregnant, is to be taken no more than twice
daily;

(ii) If the patient is receiving a daily dosage of less than 16mg,
is to be taken no more than twice daily;

(i) If the patient is simultaneously engaged in cancer
treatment, hospice or palliative care, is to be taken bid or tid; or

(iv) If the patient is undergoing a major surgery, being any
operative or invasive procedure or delivery, or has suffered a
significant physical trauma, being any acute, blunt, blast or
penetrating bodily injury that has a risk of death, physical disability
or impairment, is to be taken bid or tid for up to fourteen (14) days;
and

d. Is able only to supply the patient until the next licensee
[physieian] visit, which shall be scheduled as required by
subparagraph 3. of this paragraph.

3.a. The licensee [preseribing—er—dispensing—physician] shall
ensure that the patient is seen:

(i) No later than ten (10) days after induction and then at
intervals of no more than ten (10) days for the first month after
induction; and

(i) At intervals of no more than fourteen (14) days for the
second month after induction.

b.(i) If the patient demonstrates objective signs of positive
treatment progress, the licensee [preseribing—or—dispensing
physieian] shall ensure that the patient is seen at least once
monthly thereafter.

(i) If two (2) years after initiation of treatment, the patient is
being prescribed Buprenorphine-Mono-Product or Buprenorphine-
Combined-with-Naloxone for opioid use disorder and the patient
has demonstrated objective signs of positive treatment progress,
including documented evidence that the patient has been
compliant with the treatment plan and all treatment directives for at
least two (2) years, then the licensee [preseribing—ordispensing
physieian] may require that the patient be seen only by the
licensee [preseribing-or-dispensing—physician] at least once every
three (3) months.

(iii) The licensee [preseribing-or-dispensing-physician] shall see
the patient in shorter intervals if the patient demonstrates any
noncompliance with the treatment plan.

c. If extenuating circumstances arise that require a patient to
unexpectedly reschedule a physician visit, the licensee [preseribing
or-dispensing-physician] shall make best efforts to see the patient
as soon as possible and document the circumstances in the patient
chart.

4. At least every three (3) months after initiation of treatment,
the licensee [preseribing—or—dispensing—physician] shall evaluate
the patient to determine
continued or modified and shall appropriately document that
evaluation and clinical reasoni

5. At least once every three (3) months, the licensee
[preseribing-or-dispensing-physician] shall obtain KASPER reports
to help guide the treatment plan.

a. If the KASPER indicates any abnormal findings, the licensee
[preseribing—or—dispensing—physician] shall incorporate those
findings into appropriate clinical reasoning to support the
continuation or modification of treatment and shall accurately
document the same in the patient record.

b. Appropriate clinical reasoning may include adjustment of
dose strength, adjustment_of frequency of visits, increased drug
screening, a consultation with a specialist, or an alternative
treatment.

c. Every twelve (12) months following initiation of treatment, if a
patientos prescribed daily
eqoivalengy of sixeeen (16) milligrams buprenorphine generic tablet
per day and the licensee [preseribing—er-dispensing—physieian] is
not certified by the American Board of Addiction Medicine, the
American Board of Preventive Medicine, the American Board of
Medical Specialties (ABMS) in psychiatry, or an American
Osteopathic Association (AOA) certifying board in addiction
medicine or psychiatry, then the licensee [preseribing-or-dispensing
physieian] shall obtain a consultation from a physician who is
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certified by the American Board of Addiction Medicine, the
American Board of Medical Specialties (ABMS) in psychiatry, or an
American Osteopathic Association (AOA) certifying board in
addiction medicine or psychiatry for an opinion as to whether
continued treatment and dosage is appropriate and shall
accurately document the results of that consultation in the patient
chart.

Section 4. Professional Standards for Documentation of
Patient Assessment, Education, Treatment Agreement and
Informed Consent, Action Plans, Outcomes, and Monitoring.

(1) Each_licensee [physieian] prescribing, [ef] dispensing, or
administering Buprenorphine-Mono-Product or Buprenorphine-
Combined-With-Naloxone shall obtain and document all relevant

d. The licensee [preseribing—or—dispensing—physician] shall information in a patientds meidical roe
adjust dosages according to the isuﬁni:lem dedail mlenableathe koard & sdetermime dwihethierotire a n d
within acceptable and prevailing medical standards, with the goal licensee [physician] is conforming to professional standards for
of improving the patientds qual it presaibingl[ef] digpenaingdor adrbinisteiing BuprénorphinetMoaot i on i n
community. Product or Buprenorphine-Combined-With-Naloxone and other

e. Every twelve (12) months following initiation of treatment, relevant professional standards.
the licensee [preseribing-or-dispensing-physician] shall evaluate for (2) If a_licensee [physieian] is unable to conform to professional
and document the medical necessity for continued treatment at the standards for prescribing, [ef] dispensing, or administering
established dose. Buprenorphine-Mono-Product or Buprenorphine-Combined-With-

f. The licensee [preseribing—or—dispensing—physician] shall Naloxone as set forth in this administrative regulation due to
ensure that the patient is drug tested. A patient in early stages of circumstances beyond the | i ¢ e n [p-&-6-8$ L doraral, fos the
treatment shall be tested at least once weekly and as the patient licensee [physician] makes a professional determination that it is
becomes more stable in treatment, the frequency of drug testing not appropriate to comply with a specific standard, based upon the
may be decreased, but shall be performed at least on a monthly individual facts applicable to a speci fic patientods d
basis. Individual consideration may be given for less frequent treatment, the__licensee [physician] shall document those
testing if a patient is in sustained remission. If the patient returns to circumstances in the pati enteds reco
substance use after a period of abstinence, the_ licensee dispense, or administer Buprenorphine-Mono-Product  or
[preseribing—or—dispensing—physician] shall resume the early Buprenorphine-Combined-With-Naloxone to the patient if the
treatment testing schedule, in conjunction with an adapted or patient record appropriately justifies the prescribing, [e¥]
intensified treatment plan. dispensing, or administering of Buprenorphine-Mono-Product or

(i) Each drug screen shall at a minimum screen for Buprenorphine-Combined-With-Naloxone under the circumstances
buprenorphine, methadone, opioids, THC, benzodiazepines, and in accordance with SAMHSA guidelines as_set forth in:
amphetamines, and cocaine. Substance Abuse and Mental Health Services

(ii) If a drug screen indicates any abnormal findings, the Administration,[:]_ Medications for Opioid Use Disorder,|]
licensee [preseribing—or—dispensing—physieian] shall incorporate Treatment Improvement Protocol (TIP) Series 63,[:] Publication
those findings into appropriate clinical reasoning to support the No. PEP20-02-01-006,[;]_Rockville, MD: Substance Abuse and
continuation or modification of treatment and shall accurately Mental Health Services Administration, 2020.
document the same in the patient record.

(iiiy Appropriate clinical reasoning may include adjustment of Section 5. Violations. Failure to comply with or a violation of
dose strength, adjustment of frequency of visits, increased drug the professional standards established in Sections 2, 3 and 4 of
screening, a consultation with a specialist, or an alternative this administrative regulation shall constitute a "departure from, or
treatment. failure to conform to the standards of acceptable and prevailing

6. The licensee [preseribing—or—dispensing—physician] shall medical practice within the Commonwealth of Kentucky," in
document a plan for handling any lost or stolen medication, which violation of KRS 311.850(1)(p) and (s), KRS 311.595(12) and (9),
shall not provide for the automatic replacement of medication prior as illustrated by KRS 311.597(4), and may constitute a violation of
to the specified interval date. KRS 311.595(9), as illustrated by KRS 311.597(3), subjecting the

licensee [licensed—physician] to sanctions authorized by KRS

Section 3. Use of transmucosal buprenorphine-mono-product 311.595 and 311.850.
or buprenorphine-combined-with-naloxone for treatment of opioid
use disorder in an emergency situation or inpatient setting. (1) In Section 6. Incorporation by Reference. (1) Substance
an emergency, including in a hospital emergency department or Abuse and Mental Health Services Administration,
similar outpatient urgent care setting, or in an inpatient setting, fMedi cations for Opioid IipgowemRitsor der ,
licensees [physicians]_may offer and initiate buprenorphine Protocol (TIP) Series 63, Publication No. PEP20-02-01-0 0 6 0 ,
treatment to patients who present with opioid use disorder, without 2020.
meeting the requirements established in Sections 1 and 2 of this (2) This material may be inspected, copied, or obtained,
administrative regulation and to the extent permitted by federal law, subject to applicable copyright law, at the Kentucky Board of
if: Medical Licensure, 310 Whittington Parkway, Suite 1B,

(a) The licensee [physician] has determined that the use of Louisville, Kentucky 40222, Monday through Friday, 8:00 a.m.
buprenorphine-mono-product or buprenorphine-combined-with- to 4:30 p.m.
naloxone will not result in a harmful interaction with other (83) This material may also be obtai
medications or substances in the patientd s system, i pite htkihil.kygov.

benzodiazepines, sedative hypnotics, carisoprodol, or tramadol;

(b) The_licensee [physieian] obtains and documents written
informed consent from the patient specific to risks and benefits of
buprenorphine treatment; and

(c) The_licensee [physician] provides the patient with written
instructions and contact information for appropriate follow up care,
including bridge-provider services, residential treatment providers,
and outpatient treatment providers.

(2) The_licensee [physician] shall initiate buprenorphine
treatment under an observed induction protocol with an initial dose
not to exceed the dose equivalency of four (4) milligrams
buprenorphine generic tablet, which may be followed by
subsequent doses, up to a maximum of twenty-four (24) milligrams
buprenorphine generic tablet, if withdrawal persists and is not
improving.
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CONTACT PERSON: Leanne K. Diakov, General Counsel,
Kentucky Board of Medical Licensure, 310 Whittington Parkway,
Suite 1B, Louisville, Kentucky 40222, phone (502) 429-7943, fax
(502) 429-7118, email Leanne.Diakov@ky.gov.
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TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:012. Boating, swimming and water skiing and
other activities on department-owned or controlled lakes.

RELATES TO: KRS 150.090, 150.620, 150.625, 150.640

STATUTORY AUTHORITY: KRS 150.025

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025
authorizes the department to promulgate administrative regulations
restricting the use of state recreational areas. This administrative
regulation establishes the safety procedures for multiple use of
state waters to ensure noninterference with the primary users,
fishermen.

Section 1. Definitions. (1) "Slow speed" means speed attained
with the throttle of the motor set at its slowest forward position.

(2) "Speeding and reckless operation" means any operation of
a boat in any area of a lake that may endanger other persons or
craft using the lake by intimidation, direct contact or by waves
created by the speed or reckless operation of a boat.

Section 2. Water skiing shall be[is] permitted on Guist Creek
Lake and Lake Beshear beginning the third Thursday of May and
continuing through September 30, annually, during the daylight
hours of 10 a.m. to sunset and only in those areas designated and
marked as "ski areas" by buoys or signs by the Department of Fish
and Wildlife Resources. Water skiing shall be[is] prohibited in
coves or embayments of the lakes.

Section 3. Water skiing and the pulling of water skiers shall
be[is] permitted on Lake Malone beginning the third Thursday of
May and continuing through October 31, annually, but only during
the daylight hours of 10 a.m. to sunset and only in those areas
designated and marked as "ski areas" by buoys or signs by the
Department of Fish and Wildlife Resources. Water skiing and
pulling of a water skier shall be[is] prohibited in coves or
embayments of Lake Malone.

Section 4. Water skiing and tubing shall be[are] prohibited on
Cedar Creek Lake.

Section 5. Boat speeding and reckless operation of a boat
shall be prohibited [is-hrot-permitted] at any time in any area of
any lake owned or controlled by the Department of Fish and
Wildlife Resources including the ski zones. All boats, except those
being operated in the designated skiing areas during the annual
summer water skiing period, shall, in all areas of any lake, maintain
slow speed as defined in Section 1 of this administrative
requlation [subsection—{1)-of-this—seetion] when passing any

other boat in which the occupants are actively engaged in fishing.

Section 6. Swimming in any lake controlled or owned by the
Department of Fish and Wildlife Resources shall be [is] prohibited,
except in areas specifically set aside for swimming at which a
qualified lifeguard is on duty, or while entering or exiting the water
for purposes of water skiing.

Section 7. Camping shall be[is] prohibited on property owned
or controlled by the Department of Fish and Wildlife Resources that
surrounds a lake owned or controlled by the Department of Fish
and Wildlife Resources, except as designated by a department
sign.

Section 8. All officers and agents of the Department of Fish
and Wildlife Resources shall have full authority to enforce the
provisions of this administrative regulation. Failure to comply with
the rules and specifications established in this administrative
regulation shall constitute grounds for revocation of the rights and
privileges of any person to admittance to and to the use of these
public waters.
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CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:016. Use of lands and waters on lakes owned or
controlled by the department.

RELATES TO: KRS 150.090, 150.625, 150.640

STATUTORY AUTHORITY: KRS 150.025(1), 150.620

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the department to promulgate administrative
regulations reasonably necessary to implement or carry out the
purposes of KRS Chapter 150. KRS 150.620 authorizes the
department to promulgate administrative regulations governing the
use of lands and waters it has acquired for wildlife management
and public recreation. This administrative regulation governs all
private structures on property owned or controlled by the
department, the private use of public lake water, and permitted and
prohibited activities on department-owned or controlled land
surrounding department-owned waters.

Section 1. Definitions. (1) "Adjacent landowner[property
ewner]" means the owner of real property that shares a common
boundary with department property.

(2) "Boat dock" means a privately owned floating or fixed
structure that is used by an adjacent landowner to moor a boat on
department property.

(3) "Boat dock tag" means a metal tag provided by the
department that has a unique combination of letters and numbers,
and is permanently affixed to an approved boat dock so that it is
visible from the lake.

(4) "Department property" means lands or waters controlled by
the department through ownership, lease, license, easement, or
cooperative agreement at the department-owned lakes listed in
Section 2 of this administrative regulation.

(5) "Existing structure" means an exempted[a—grandfathered]
access or nonaccess structure built on department property prior to
the effective date of this administrative regulation.

(6) "Normal pool" means a water level equal to the elevation of
the lake's principal spillway.

(7) "Permanent dwelling" means a private residence on an
adjacent landowner's land that is both fixed in location and of
durable permanent construction, but does not include tents,
motorized vehicles, trailers, camp trailers, or any type of interim
construction or residence.

(8) "Rebuild" means to totally reconstruct.

(9) "Shoreline use permit" means a permit issued by the
department that allows an adjacent landowner to construct a new
access structure or to keep or rebuild an existing structure on
department land.

Section 2. Boat Docks, Boat Dock Applications, and Boat Dock
Construction Approval. (1) A boat dock may be constructed on
department property by an adjacent landowner if the adjacent
property:

(@) Shares at least a fifty (50) foot boundary with the
department property if the adjacent boundary lines were extended
to the waterdés edge; and

(b) Is located at one (1) of the following lakes:

. Beaver Lake;

. Boltz Lake;

. Bullock Pen Lake;
. Carpenter Lake;

. Corinth Lake;

. Elmer Davis Lake;
. Guist Creek Lake;
. Kincaid Lake;
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9. Kingfisher Lakes; or

10. Lake Malone.

(2) Prior to constructing a boat dock, an adjacent landowner
shall submit a completed Boat Dock Application to the department,
accompanied by the permit fee for the dock as established in 301
KAR 3:022, except that the fee shall be prorated for every year
remaining in the ten (10) year permit period.

(3) Boat dock construction shall not begin until:

(@) An on-site inspection by an authorized department
employee has been completed; and

(b) The applicant has obtained written approval from the
department to begin construction.

(4) Boat dock construction approval shall be valid for one (1)
year from the date of issuance.

(5) A boat dock applicant shall:

(a) Report to the department when construction of a new boat
dock is complete, an existing boat dock has been rebuilt, or an
existing dock has been brought into compliance; and

(b) Allow inspection of the boat dock by an authorized
department employee.

(6) An adjacent landowner with an existing boat dock on
Bullock Pen Lake shall be required to obtain a Boat Dock Permit,
but shall not be required to pay the permit fee until 2018.

Section 3. Boat Dock Permits. (1) The department shall issue a
Boat Dock Permit and Boat Dock Tag to an adjacent landowner:

(a) Who has satisfied the boat dock application requirements in
Section 2 of this administrative regulation;

(b) Who has a boat dock that has passed a final inspection by
an authorized department employee;

(c) Whose permit has not been revoked pursuant to Section 8
of this administrative regulation; and

(d) Who remains compliant with all the provisions of this
administrative regulation.

(2) The Boat Dock Tag issued with the boat dock permit shall
be affixed to the front edge of the dock facing the lake.

(3) A Boat Dock Permit shall:

(a) Be valid for a ten (10) year period, with the current permit
period expiring December 31, 2017 and the next permit period
beginning January 1, 2018;

(b) Be renewed within ninety (90) days of the termination date
by:

1. Paying the fee as established in 301 KAR 3:022; and
2. Submitting an affidavit that no unauthorized addition or
modification has been made to the boat dock;

(c) Be transferable at no additional cost, if ownership changes,
for the remainder of the ten (10) year period; [and]

(d) Not be renewed by the department if the boat dock is out of
compliance, except as established in Section 4 or Section 7 of this
administrative regulation; and

(e) Prohibit the permittee from renting, leasing, or licensing the
dock to another person for any purpose.

(4) An adjacent landowner who owns multiple contiguous
properties adjacent to department property shall:

(a) Not be issued more Boat Dock Permits than the number of
completed permanent dwellings on those properties; or

(b) Qualify for one (1) Boat Dock Permit if there is no
completed permanent dwelling on any of the contiguous properties.

(5) An adjacent landowner shall only be eligible for one (1)
Boat Dock Permit per adjacent property.

Section 4. Boat Dock Specifications and Requirements. (1) A
boat dock constructed or rebuilt after the effective date of this
administrative regulation shall not exceed:

(a) Eight (8) by sixteen (16) feet in dimension; and

(b) A surface area of more than 128 square feet.

(2) The longest dimension of the boat dock shall be positioned
perpendicular to the shore.

(3) A boat dock shall not have more than one (1) walkway
connecting the boat dock to the shore that shall:

(a) Be positioned perpendicular to the shore;

(b) Be anchored to department property by:

1. A concrete pad no larger than ten (10) square feet; or
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2. Two (2) metal posts on each side of the walkway.

(c) Not be wider than four (4) feet;

(d) Be the shorter of:

1. A length sufficient to reach a water depth of two (2) feet
when the lake is at normal pool; or

2. Twenty (20) feet in length.

(e) Not be used for boat mooring.

(4) The flotation for a boat dock shall be made from materials
manufactured for marine use.

(5) All wooden material on a boat dock shall be kiln-dried
lumber that has been commercially pressure-treated with a wood
preservative and shall not be painted.

(6) A boat dock shall moor no more than:

(a) Two (2) boats; or

(b) One (1) boat and up to two (2) personal watercraft on Lake
Malone and Guist Creek Lake only.

(7) A personal watercraft mooring system that is attached to an
approved boat dock at Lake Malone and Guist Creek Lake shall:

(a) Be a commercially manufactured floating system;

(b) Not exceed:

1. Six (6) feet in width and fifteen (15) feet in length if mooring
a single personal watercraft; or

2. Twelve (12) feet in width and fifteen (15) feet in length if
mooring two (2) personal watercraft; and

(c) Be attached to one (1) side of the boat dock, but not the
front.

(8) An additional johnboat, canoe, or personal watercraft may
be stored on top of a boat dock, except a personal watercraft shall
only be stored on top if a commercially manufactured self-loading
ramp is used.

(9) The following items shall be prohibited on boat docks:

(a) An enclosed structure;

(b) An unenclosed structure; and

(c) Any other items, structures, or deviations not identified in a
previously obtained waiver, pursuant to Section 7 of this
administrative regulation.

(10) A boat dock that was constructed prior to the effective
date of this administrative regulation shall be exempt from the
requirements established in subsections 1 through 6 of this section
for the life of the boat dock.

(11) A boat dock owner who rebuilds an existing dock,
including those exempted by subsection 10 of this section, shall
reapply and meet all the requirements established in this section,
except as established in Section 7 of this administrative regulation.

(12) A boat dock permit holder who applies to rebuild an
existing, legally permitted boat dock during the ten (10) year permit
period shall be exempt from paying the permit fee until permit
renewal.

(13) A private community boat dock or a private multi-slip boat
facility shall not be allowed except as approved by the Finance and
Administration Cabinet prior to January 1, 2010.

Section 5. Access Structures and Shoreline Use Permits. (1) A
shoreline use permit shall only be issued for the following lakes:

(a) Beaver Lake;

(b) Carpenter Lake;

(c) Corinth Lake;

(d) EImer Davis Lake;

(e) Guist Creek Lake;

(f) Kincaid Lake; and

(g) Lake Malone.

(2) Shoreline Use Permits shall be valid for a fifteen (15) year
period beginning January 1, 2010.

(3) An adjacent landowner with an existing structure shall apply
for a Shoreline Use Permit within ninety (90) days following the
effective date of this administrative regulation.

(4) Prior to constructing a new access structure, rebuilding an
existing access structure, or permitting an existing structure, an
adjacent landowner shall submit to the department:

(a) A completed Shoreline Use Permit Application; and

(b) The appropriate permit fee if applicable, as established in
301 KAR 3:022, except that the fee shall be prorated to the nearest
five (5) year interval that remains in the fifteen (15) year permit
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period.

(5) An adjacent landowner shall not begin construction of a
new access structure or begin rebuilding an existing access
structure until:

(&) An authorized department employee conducts an on-site
visit and determines the type of access structure necessary for
safe passage to the lake; and

(b) The adjacent landowner receives written approval from the
department.

(6) Access structure construction approval shall be valid for
one (1) year from the date of approval.

(7) A Shoreline Use Permit shall not be issued unless all
shoreline structures have passed final inspection by an authorized
department employee.

(8) A new access structure shall only include the following:

(a) A ground level pathway that shall:

1. Only have pretreated lumber or railroad ties as edging;

2. Not consist of asphalt, concrete, or any other permanent
surface;

3. Only consist of crushed stone, wood chips, or other
removable material as fill between the edging, except that local
natural stones or rocks may be used as steps;

4. Not exceed five (5) feet in width including the edging; and

5. Follow the natural contour of the land if possible.

(b) A raised ground level pathway that shall:

1. Not exceed eight (8) inches in height;[-]

2. Not exceed forty (40) steps, with each step not exceeding
five (5) feet in width and eight (8) feet in length;

3. Only consist of pretreated, unpainted lumber; and

4. Follow the natural contour of the land if possible.

(c) A raised staircase that shall:

1. Not exceed four (4) feet in width;

2. Not have more than one (1) landing that does not exceed
four (4) feet in width and four (4) feet in length;

3. Not have more than twenty (20) steps if a landing is not
used;

4. Not have more than thirty (30) steps if a landing is used;

5. Only consist of pretreated, unpainted lumber; and

6. Conform to prevailing building code standards for stairs for
the county of record or, if those [sueh] standards do not exist,
comply with Section 1009 of the Kentucky Building Code
Standards for stairs, as established by 815 KAR 7:120; or

(d) A foot bridge that shall:

1. Not exceed four (4) feet in width and twelve (12) feet in
length;

2. Not use a tree as an anchoring device; and

3. Only consist of pretreated, unpainted lumber.

(9) An adjacent landowner who has an existing access
structure that was constructed prior to the effective date of this
administrative regulation, shall be exempt from the requirements of
subsection (8) of this section for the life of the structure, if the
landowner applies for and maintains a valid Shoreline Use Permit.

(10) An adjacent landowner who rebuilds an existing access
structure, including those grandfathered in subsection (9) of this
section, shall be exempt from the requirements established in
subsection 8 of this section provided the landowner maintains a
valid Shoreline Use Permit.

(11) An existing access structure:

(@) May be adequately maintained to extend the life of the
structure;

(b) May be rebuilt with less than or equal to the same number
of steps in the original structure;

(c) May be rebuilt with necessary landings not to exceed 4 ft. x
8 ft. in dimension; and

(d) Shall conform to prevailing building code standards for the
county of record or, if those [sueh] standards do not exist, comply
with Section 1009 of the Kentucky Building Code Standards for
stairs, as established in 815 KAR 7:120.

(12) A Shoreline Use Permit shall:

(a) Be renewed every fifteen (15) years within ninety (90) days
of the termination date by:

1. Paying the fee established in 301 KAR 3:022; and

2. Submitting an affidavit that an unauthorized addition or
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modification has not been made to a permitted structure.

(b) Be transferable at no additional cost, if ownership changes,
for the remainder of the fifteen (15) year period; and

(c) Not be renewed if the access structure is out of compliance,
except if the access structure was built prior to the effective date of
this administrative regulation.

(d) Be extended, by written request to the department, for an
additional twelve (12) months if the property is transferred or the
landowner dies during year fifteen (15) of the permit period.

(13) An existing noncompliant access structure, pursuant to
Section 8 of this administrative regulation, shall be removed at the
owner's expense.

(14) Nonaccess structures, such as gazebos or storage
buildings, excluding existing permanent dwellings, shall be:

(a) Itemized in the adjacent landowner's Shoreline Use Permit;
and

(b) Allowed to be kept and maintained by an adjacent
landowner for the life of the structure provided the landowner
maintains a valid Shoreline Use Permit.

(15) The Shoreline Use Permit fee, as established in 301 KAR
3:022, shall be based on the types of access structures established
in subsection (8) of this section, and consist of the following three
(3) tiers:

(a) A Tier | permitted structure shall include:

1. All compliant access structures pursuant to subsection (8) of
this section;

2. An existing access structure with fifteen (15) or less steps
that is not compliant, pursuant to subsection (8) of this section;

3. An existing footbridge; or

4. A new footbridge that is compliant, pursuant to subsection 8
of this section.

(b) A Tier Il permitted structure shall include:

1. An existing access structure having thirty (30) or less
concrete steps; or

2. An existing access structure that does not comply with the
requirements established in subsection (8) of this section, and
having sixteen (16) to thirty (30) steps.

(c) A Tier lll permitted structure shall include:

1. An existing access structure, including a concrete access
structure, that does not comply with the requirements established
in subsection 8 of this section, and having more than thirty (30)
steps;

2. A new access structure that does not comply with the
requirements established in subsection (8) of this section, and
requires a waiver pursuant to the requirements of Section 7 of this
administrative regulation.

3. An existing staircase that has one (1) or more landings that
exceed a four (4) feet in width or four (4) feet in length; or

4. An existing nonaccess structure, such as a storage shed or
gazebo.

(16) If an adjacent landowner applies for a Shoreline Use
Permit for multiple structures that cover more than one (1) tier,
[then] a single permit will be issued at the highest tier level for
which the applicant qualifies.

(17) A concrete access structure shall not be rebuilt.

Section 6. Other Activities on Department Property. (1) A
person shall not be permitted to take water from the lakes listed in
Section 2 of this administrative regulation, except for:

(a) Residential use by adjacent landowners;

(b) Temporary use in a time of emergency drought; or

(c) An adjacent landowner who has been given the right to do
so by deed.

(2) A person, without [first] obtaining written permission from
the department, shall not:

(a) Place or build any unpermitted object or structure;

(b) Plant any vegetation;

(c) Place or use any mechanical equipment;

(d) Take water from any lake listed in Section 2 of this
administrative regulation;

(e) Cut, clear, burn, damage, or kill trees or shrubs greater
than two (2) inches in diameter measured at ground level; or

(f) Moor a boat to the shoreline for more than forty-eight (48)
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hours.

Section 7. Waivers. (1) An adjacent landowner shall [first]
obtain a waiver from the department for any deviation to the
specifications established in this administrative regulation by:

(a) Submitting a written request to the department; and

(b) Providing a detailed plan to the department of any planned
deviation.

(2) A person shall not begin construction on a project that
includes a planned deviation until the department has approved a
waiver.

(3) The department, in deciding whether to grant a waiver for a
new access structure, shall consider if:

(@) The deviation is in substantial compliance with the
requirements established in this administrative regulation;

(b) The deviation poses a potential safety hazard;

(c) Topographical or other physical features of the land
necessitate a deviation;

(d) The waiver request exceeds the staircase landing
dimension or step limit by more than twenty (20) percent; and

(e) A new staircase will conform to prevailing building code
standards for the county of record or, if those standards do not
exist, complies with Section 1009 of the Kentucky Building Code
Standards for stairs, as established in 815 KAR 7:120.

(4) The department, in deciding whether to grant a waiver for a
boat dock, shall consider if:

(@) The deviation is in substantial compliance with the
requirements established in this administrative regulation;

(b) The deviation poses a potential safety hazard; and

(c) Topographical or other physical features of the land
necessitate a deviation.

(5) An adjacent landowner, either individually or as a director
or high managerial agent of a business organization, who violates
any provision of this administrative regulation shall be denied a
waiver for a new or rebuilt structure for a period of two (2) years
from the date of the citation, with the waiver denial applying to:

(a) The individual; and

(b) Any business for which the person is a director or high
managerial agent.

Section 8. Noncompliance, Permit Revocation, and Appeals.
(1) The department shall revoke each Boat Dock Permit and
Shoreline Use Permit issued to a person if that permit holder:

(a) Without department approval rebuilds an existing:

1. Boat dock;

2. Access structure; or

3. Nonaccess structure.

(b) Constructs or places a new nonaccess structure on
department property;

(c) Fails to:

1. Maintain the boat dock, boat dock walkway, access
structure, or nonaccess structure in a structurally sound condition;
or

2. Renew the Boat Dock or Shoreline Use Permit within ninety
(90) days of expiration.

(2) An adjacent landowner who has a noncompliant boat dock,
boat dock walkway, access structure, or nonaccess structure shall
be notified in writing by the department that the landowner has
sixty (60) days to come into compliance, to remove the boat dock,
walkway, or structure, or to make an appeal as established in
subsection 6 of this section.

(3) If the requirements of subsection (2) of this section are not
met within sixty (60) days, the department shall have the authority
to remove the noncompliant structure at the owner's expense and
the structure shall become the property of the department.

(4) If an adjacent landowner, either individually or as a director
or high managerial agent of a business organization, violates any
provision of this administrative regulation for a second time, [then]
the department shall revoke for a period of three (3) years from the
date of the second citation all Boat Dock Permits and Shoreline
Use Permits issued to:

(a) The adjacent landowner;

(b) Any business organization for whom the individual adjacent
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landowner is a director or high managerial agent; and

(c) Any director or high managerial agent of the adjacent
landowner who is a business organization.

(5) The following shall apply for any adjacent landowner whose
permit is revoked pursuant to subsection (4) of this section:

(a) All structures shall be removed at the owner's expense
within thirty (30) days of revocation if an appeal is not filed.

(b) If the structures are not removed by the owner within thirty
(30) days and no appeal is filed, [then] the department shall have
the authority to remove the structure at the owner's expense; and

(c) All structures removed pursuant to paragraph (b) of this
subsection shall become the property of the department.

(6) An adjacent landowner whose waiver request is denied or
whose permit is denied or revoked may appeal the decision in
accordance with the provisions of KRS Chapter 13B.

(a) The department shall appoint a hearing officer and conduct
the hearing in accordance with the provisions of KRS Chapter 13B;

(b) The hearing officer shall make a recommendation to the
Department of Fish and Wildlife Resources' Commission;

(c) The commission shall make a decision by majority vote;
and

(d) An appeal of the Commission's decision shall be in
accordance with the provisions of KRS Chapter 13B; and

(e) At the conclusion of all appeals or at the expiration of any
appeal period for which an appeal has not been made:

1. The owner shall remove any unauthorized structure within
ten (10) days, at the owner's expense;

2. An unauthorized structure that has not been removed by the
owner within ten (10) days shall be removed by the department at
the owner's expense; and

3. Each structure removed pursuant to subparagraph (2) of this
paragraph shall become the property of the department.

Section 9. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Boat Dock Permit Application, 2010"; and

(b) "Shoreline Use Permit Application, 3/2010".

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Fisheries Division,
Kentucky Department of Fish and Wildlife Resources, #1
Sportsman's Lane, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:018. Use of boating access areas.

RELATES TO: KRS 150.620, 235.315, 433.757
STATUTORY AUTHORITY: KRS 150.025, 150.620, 235.280

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.620
authorizes[grants] the department [autherity] to establish public
shooting and fishing grounds and similar or related recreational
facilities. KRS 235.280 requires[autherizes] the department to
promulgate administrative regulations to govern the fair,
reasonable, equitable and safe use of the waters of this state. This
administrative regulation establishes the activities that are not
allowed at boating access areas.

Section 1. Definitions. (1) "Boating access area" means
property owned or managed by the department and identified by
signs as a public facility for launching and retrieving boats,
including:

(a) Ramps, parking lots, courtesy docks, and access roads;
and

(b) A zone extending fifty (50) feet into the water adjacent to
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the department property described in paragraph (a) of this
subsection.

(2) "Camp" means the erecting offte-piteh] a tent or shelter of
natural or synthetic material, preparing a sleeping bag or other
bedding material for use, or parking of a motor vehicle, motor
home, or trailer for the apparent purpose of[te—remain] overnight

occupancy[ir-a-vehicle-or-trailer].

Section 2. At a boating access area, a person shall not:

(1) Engage in an activity that would interfere with:

(a) Launching or retrieving a boat; or

(b) Parking a vehicle used to transport a boat to the area;

(2) Except as necessary to launch or retrieve a boat:

(a) Swim or wade;

(b) Moor or anchor watercraft; or

(c) Operate watercraft at greater than idle speed;

(3) Discharge firearms;

(4) Build or maintain a fire;

(5) Camp;

(6) Without permission from the department:

(a) Solicit; or

(b) Advertise; [e+]

(7) Engage in a commercial activity;

(8) Park in a way that obstructs the normal flow of traffic; or

(9) Consume alcoholic beverages or possess open alcoholic
beverages containers.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:019. Cedar Creek Lake.

RELATES TO: KRS 150.025, 150.620, 150.625, 150.640

STATUTORY AUTHORITY: KRS 150.025, 150.620

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025
and 150.620 authorize the department to promulgate
administrative regulations restricting the use of state recreational
areas. This administrative regulation establishes the safety
procedures for multiple use of state waters to ensure
noninterference with the primary users, fishermen.

Section 1. Definitions. (1) "Buffer zone" means the area from
the lake pool level of Cedar Creek Lake to [a] the marked
boundary.

Section 2. Prohibited Activities in the Buffer Zone. A
person[Ne-ene] shall not construct, alter, or place any structure of
any kind within the buffer zone. The following structures and items
are specifically prohibited:

(1) Private boat ramps;

(2) Private stairways or permanent steps;

(3) Private boat docks, boat houses, or fishing piers;

(4) Roadways, turnarounds, or parking for vehicular traffic;

(5) Motorized vehicular traffic, including all-terrain vehicles;

(6) Electric lines, water lines, or other public or private utilities
without prior approval;

(7) Removal or destruction of vegetation by any means;

(8) Burning;

(9) Fencing;

(10) Painting of trees, stumps, or rock outcrops;

(11) Picnic tables, swings, patios, or signs;

(12) Flower or vegetable gardens;

(13) Livestock grazing or watering;

(14) Camping, except in designated areas; and

(15) Use or placement of mechanical equipment.

Section 3. Footpaths that provide access to the lake and are
less than five (5) feet in width shall be[are] permitted. Vegetation
less than one (1) inch in diameter may be removed to develop a
footpath. Only wood chips or similar natural material may be used
to surface and maintain footpaths.

Section 4. Water withdrawal from Cedar Creek Lake shall
be[is] prohibited for public or private purposes.

Section 5. Activities on Cedar Creek Lake. (1) Swimming shall
be[is] prohibited except in designated areas.

(2) Water skiing and tubing shall be[are] prohibited on the
lake.

Section 6. Boat Restrictions. (1) Boat and motor restrictions for

the lake are established |n 301 KAR 1:015[Cnly-moneohull-beats

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone: (502) 564-3400, fax:
(502) 564-0506, email: fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:031. Land Between the Lakes provisions.

RELATES TO: KRS 150.025, 150.090, 150.170, 150.175,
150.250, 150.340, 150.360, 150.370, 150.470
STATUTORY AUTHORITY: KRS 150.025
NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025
authorizes the department to promulgate administrative regulations
restrlctlnq the use of state recreational areas,[-KRS-150.025 also
]establish seasons for the taking of
fish and wildlife, [te] requlate creel limits and methods of take, and
to make these requirements apply to a limited area. The U.S.
Forest Service has requested the Kentucky Department of Fish
and Wildlife Resources to enforce its special fishing administrative
regulations on the Land Between the Lakes National Recreation
Area waters. This administrative regulation establishes the
conditions and provisions under which fishing is permitted in the
Land Between the Lakes area, [and] provides for enforcement by

state conservation officers, and[-—TFhis-administrative-regulation]

provides compliance with the U.S. Forest Service.

Section 1. Fishing shall be permitted in Land Between the
Lakes in accordance with the following requirements:

(1) Energy Lake.

(a) Fishing from a boat or the bank shall be permitted year-
round except in the waterfowl refuge area.

(b) The waterfowl refuge area shall be the western one-third
(1/3) of the lake and it shall be open to fishing from March 16
through October 31.

(2) Honker Lake.

(a) Fishing from a boat or the bank shall be permitted from
March 16 through October 31.

(b) Fishing shall be permitted year-round in the portion of
Honker Lake which extends from near the end, as indicated by
signs, of the Long Creek Walk handicap trail to the base of the
Hematite Lake spillway.

(3) Hematite Lake.

(a) Fishing from a boat or the bank shall be permitted from
March 16 through October 31.

(b) [Fishing-from—a-boat shall-be permittedfromMarch-16

{e)] Gas-powered motors shall not be permitted.
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(4) Farm ponds. Farm ponds shall be open to fishing year-
round unless posted.

(5) Lake Barkley and Kentucky Lake.

(a) Fishing shall be open year-round unless posted.

(b) Bank fishing and frogging from the shoreline shall be
permitted except in areas that are posted as closed for waterfowl
refuges and other special uses.

(c) Frogging shall be by gigging only.

Section 2. Frogs may be taken in farm ponds and Energy and
Honker Lakes by gigs only from May 15 through May 31. Hematite
Lake and other areas as posted shall be closed to frogging.

Section 3. (1) Boats shall operate at "no wake" speed on
Energy and Honker Lakes.

(2) A federal permit shall not be required for fishing or frogging.

(3) All administrative regulations pertaining to fishing and limits
shall apply.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:050. Small
administrative regulations of.

state-owned lakes, special

RELATES TO: KRS [450:025;]150.010, 150.170, 150.175,
150.340, 150.620, 150.990

STATUTORY AUTHORITY: KRS [13A.350,] 150.025(1),
150.470
NECESSITY, FUNCTION, AND CONFORMITY: 150.025(1)

authorizes the department to promulgate administrative regulations
to establish seasons for the taking of fish and wildlife, to regulate
creel limits and methods of take, and to make these requirements
apply to a limited area. KRS 150.470 authorizes the department to
promulgate administrative requlations for creel and size limits for
fish. [Fhe—purpose-of] This administrative regulation establishes
notice of t he

possession, and size limits on fishes[—lt-is—recessary] to protect
the fish population in small state-owned lakes.

Section 1. The Commissioner of the Department of Fish and
Wildlife Resources with the concurrence of the Department of Fish
and Wildlife Resources Commission declares that from time to time
special creel limits, possession limits, and size limits on fishes may
be necessary because of unique [ard/]or special needs to protect
the fish populations of the smaller state-owned lakes.

Sectlon 2 These special limits shall [administrative
if] be conspicuously posted on the premises of

these lakes. It shall be [is] the responsibility of each
individual[fisherman]  fishing these lakes to  become
familiar[famitiarize—himself]  with  these  special limits

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:082. Frog season; limits.

RELATES TO: KRS [1568-0825;] 150.175, 150.360

STATUTORY AUTHORITY: KRS [13A-356;]150.025(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the department to promulgate administrative
requlations to establish seasons for the taking of fish and wildlife,
to reqgulate creel limits and methods of take, and to make these
requirements apply to a limited area. This administrative regulation
establishes[H] [i ] the season, time, bag

is—hecessary-toregulate
limit, and manner of taking for bullfrogs [m—e#de;] to utilize and
conserve the buIIfrog populatlon[the#ee«f]

Section 1. The open season on bullfrogs shall begin at 12 noon
on the 3rd Friday in May and continue until 12 midnight October
31. The daily creel limit shall be fifteen (15) bullfrogs with a
possession limit of thirty (30) bullfrogs after two (2) or more days
frogging. Each day for taking bullfrogs shall begin at 12 noon and
end at 12 noon the following day. A person shall not [Ne-persen
may] have more than fifteen (15) bullfrogs in his possession while
in the field.

Section 2. Bullfrogs may be taken with gig, by hand, bow and
arrow, firearm, or hook and line from public and private waters|[;
andﬁamapmepna%euheenseqsfpequ#ed] If bullfrogs are taken
with firearm or bow and arrow, a hunting license is required. If
bullfrogs are taken by use of a pole and line, a fishing license is
required. If bullfrogs are taken with hand or by use of a gig, [then
either] a fishing license or a hunting license is valid.

Section 3. [t]
1:075-t] shall be illegal to possess a gig, of any type, while in a
boat, or on[;] or in a stream[;] or lake, from [between] November
1 through [and] the last day of January of the following year[;
both-dates-inclusive].

d e p a[is}t tmmseh gpéctal ceeel,t h or i CONTACT PERSON: Beth Frazee, Department of Fish and

Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:120. Live fish sales and handling; licensure.

RELATES TO: KRS [150.025]] 150.175, [450.180,] 150.190,
150.235, 150.485

[administrativeregulations] and to abide by them.

Section 3. Failure of any person to comply with the posted
special limits shall [wil] be a violation of this administrative
regulation.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.
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STATUTORY AUTHORITY: KRS [43A-350] 150.025(1),
150.180(6)
NECESSITY, FUNCTION, AND CONFORMITY: 150.025(1)

authorizes the department to promulgate administrative regulations
to requlate buying, selling, or transporting of game and fish. KRS
150.180(6) requires any person importing or transporting live fish
into or within the state to first procure a fish transportation permit.
This administrative regulation is being promulgated [is
necessary-in—order] to control the flow of live fish from and into
natural waters and commercial channels to prevent the spread of
disease or undesirable species. [Fhis-amendmentis-necessary-to
eliminate-unnecessary-and-confusing wording-]

Section 1. All individuals or companies who sell live fish retail
or wholesale shall [must] have a live fish and bait dealers license
issued in the name of the individual or company that is transacting
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business in this commonwealth. This license, or an exact copy
thereof, shall [must] be in the possession of the
individual[persens] who is[are] transporting, selling, or possessing
live fish for sale in Kentucky.

Section 2. [Fhese] Individuals or companies transporting live
fish from one (1) state to another state through Kentucky without
conducting any type of business in this commonwealth shall not
be [are—not] required to have a live fish and bait dealers license,
but shall [must] have a valid transportation permit.

Section 3. Valid holders of commercial propagation permits
and [these] individuals or companies who sell fish for food in
establishments licensed by another state agency to sell retail or
wholesale food stuffs shall not be [are-ret] required to have a live
fish and bait dealers license.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:125. Transportation of fish.

RELATES TO: KRS 150.010, [456-025;] 150.170, [156-186;
1450.235;] 150.235, 150.485

STATUTORY AUTHORITY: KRS [43A-350,] 150.025(1)(c),
[()¢h)] 150.180(6)[-150-235,-E0-2008-516]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1)(c) authorizes the Department of Fish and Wildlife
Resources to promulgate administrative regulations to regulate the
buying, selling, or transporting of game and fish. KRS 150.180(6)
requires any person importing or transporting live fish into or within
the state to first procure a fish transportation permit. [EG-2008-516;
effective-June 16,2008, reorganized-and-renamed-the-Commerce
Cabinet as the new Tourism, Arts -and Heritage Cabinet.] This
administrative regulation provides for control of the transportatlon
of fish, fish eggs, live bait, and other aquatic organisms into,
through, and within the state [i#r-order] to protect the resident fish
population.

Section 1. Definitions. (1) "APHIS" means U.S. Department of
Agriculture Animal and Plant Health Inspection Service.

(2) "APHIS-approved laboratory" means a laboratory
authorized by a state, tribal, or federal primacy authority to analyze
aquatic animal health and perform assays for the detection of the
VHS virus.

(3) "Aquarium species" means the species of fish that are
legally sold in the pet and ornamental trade business and not
stocked into waters of the Commonwealth.

(4) "Certified VHS free facility" means a fish-rearing facility that
has been certified VHS free by an APHIS approved laboratory.

(5) "Roe-bearing fish" means paddlefish, shovelnose sturgeon,
and bowfin, regardless of the sex of the fish or the presence or
absence of roe.

(6) "VHS" means Viral Hemorrhagic Septicemia, a disease of
fish.

(7) "VHS positive state" means any state in the United States,
or any Canadian province, listed on the APHIS Web site
www.aphis.usda.gov as being positive for Viral Hemorrhagic
Septicemia (VHS).

(8) "VHS-regulated fish species" means any species of fish
deemed susceptible to VHS and listed on the APHIS Web site at
www.aphis.usda.gov.

Section 2. A Fish Transportation Permit shall not be required
[is-hetneeded]:
(1) By an individual to transport aquarium species;
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(2) By permitted Kentucky fish propagators as established in
301 KAR 1:115, except if transporting fish into Kentucky from
outside of Kentucky[aneotherstate-orcountry];

(3) By individuals with a sport or commercial fishing license to
transport legally caught bait or fish;

(4) By individuals transporting fish purchased from a licensed
live bait dealer for stocking in private waters;

(5) By agents of the department while performing their normal
duties; or

(6) To transport live fish or other aquatic organisms that were
purchased for consumption from a licensed retailer.

Section 3. Live Fish, Live Bait, or Other Aquatic Organisms. (1)
All individuals, corporations, or other business entities that
transport any live fish, live bait as defined in 301 KAR 1:132,
Section 1, or other live aquatic organism, except those individuals
listed in Section 2 of this administrative regulation, into, within, or
through Kentucky shall have in possession a:

(a) Fish Transportation Permit issued in the name of the
individual, corporation, or other business entity transacting the
business; and

(b) Bill of lading showing the origin and destination of the
organisms being transported.

(2) An individual shall also possess a Live Fish and Bait
Dealers License, as established in 301 KAR 1:132, if the
organisms will [shal] be sold to another individual, corporation, or
other business entity in Kentucky or transported from Kentucky to
be sold outside of Kentucky.

(3) All organisms in transport shall be disease free and any
prohibited species listed in 301 KAR 1:122 shall not be present.

(4) If any VHS-regulated fish species from a VHS positive state
are transported and unloaded in Kentucky, in addition to the
requirements established in subsections (1), (2), and (3) of this
section [ef—this—administrative—regulation], the following
requirements shall apply:

(a) If the origin of the VHS-regulated fish species is from a
certified VHS free facility, the individual shall possess a copy of the
documentation showing that the facility is VHS free.

(b) If the origin of the VHS-regulated fish species is from a non-
certified VHS free facility [then]:

1. The VHS-regulated fish species shall only be unloaded at a
state inspected fish-processing plant or research and diagnostic
laboratory;

2. The individual shall possess a copy of the APHIS VS 1-27
permit for Movement of Restricted Animals issued by an APHIS
Veterinary Services office or by a state, tribal, or federal accredited
veterinarian [ ]; and

3. Water from the fish transportation tank shall only be
discharged into a municipal sewage system that includes waste
water disinfection or into a nondischarging settling pond devoid of
fish.

(5) If the origin of the VHS-regulated fish species is from a
VHS positive state and are only being transported through
Kentucky then only the requirements established in subsections (1)
and (3) of this section and Section 4 of this administrative
regulation shall apply.

(6) VHS-regulated fish species being transported from a known
VHS positive state into, within, or through Kentucky that do not
meet all requirements established in Sections 3 and 4 of this
administrative regulation shall be confiscated for disposal
purposes.

Section 4. Fish Transportation Permit Application. (1) If an
individual, corporation, or other business entity wants to transport
fish, live bait, or other aquatic organisms into, within, or through
Kentucky they [first] shall submit a completed Application for Fish
Transportation Permit to the department, along with permit fees as
established in 301 KAR 3:022.

(2) If an individual, corporation, or other business entity wants
to transport VHS-regulated fish species into or through Kentucky
from a VHS positive state, in addition to the requirements
established in subsection (1) of this section they shall also submit
a:



VOLUME 48, NUMBER 4i OCTOBER 1, 2021

(a) Copy of the documentation showing that the facility that the
VHS-regulated fish species are coming from is Certified as being
VHS free; or

(b) Copy of the APHIS VS 1-27 permit if the facility is not
certified as being VHS free.

(3) An individual, corporation, or other business entity shall not
transport fish, live bait, or other aquatic organisms into, within, or
through Kentucky without an approved Fish Transportation Permit
[#s] in possession.

(4) If an individual, corporation, or other business entity desires
to transport VHS-regulated fish species from a facility in a VHS
positive state that is currently not listed on their Fish Transportation
Permit, the permittee shall:

(a) Notify the department; and

(b) If approved by the commissioner based on risk of contagion
to fish of the Commonwealth be sent an updated Fish
Transportation Permit listing the approved facility.

Section 5. Transportation of Roe-Bearing Fish and Roe. (1) All
individuals, with the exception of permitted roe-bearing fish
harvesters as established in 301 KAR 1:155, who transport roe-
bearing fish or unprocessed roe as established in 301 KAR 1:155
into, within, or through Kentucky, shall have in possession a Fish
Transportation Permit issued in the name of the individual with the
associated roe-bearing fish harvester
fishing licenseandroe-b ear i ng harvesterds

(2) All individuals who transport unprocessed roe from a fish
processing facility to a permitted roe-bearing fish dealer shall also
have in possession a bill of lading as established in 301 KAR
1:155, Section 4(4)(d)3.

Section 6. All officers and agents of the department have the
authority to demand of the transporter, at any time, that prohibited
species listed in 301 KAR 1:122 shall not be present and proof that
the transporter possesses all appropriate permits and
documentation.

Section 7. Fish Transportation Permit Revocation and
Nonrenewal. (1) The Department shall revoke and not renew the
Fish Transportation Permit of an individual, corporation, or other
business entity for a period of two (2) years if they:[;]

(a) Falsify the documentation needed to transport fish, eggs,
live bait, or any other aquatic organism into, within, or through
Kentucky;

(b) Falsify information
Transportation Permit; or

(c) Are convicted of any federal or state violation involving the
transportation of fish, eggs, live bait, or any other aquatic
organism.

(2) An individual, corporation, or other business entity whose
Fish Transportation Permit has been denied or[;] revoked [erneot
renewed] may request an administrative hearing pursuant to KRS
Chapter 13B.

(3) A request for a hearing shall be in writing and postmarked
or delivered in person to the department no later than thirty (30)
days after notification of the denial or revocation.

(4) Upon receipt of the request for a hearing, the department
shall proceed according to the provisions of KRS Chapter 13B.

(5) The hearing of ficerés
considered by the commissioner and the commissioner shall issue
a final order pursuant to KRS Chapter 13B.

on the Application for Fish

Section 8. Incorporated by Reference. (1) "Application for Fish
Transportation Permit", 2008 is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of Fish and
Wil dlife Resources, #1 Sports
40601, Monday through Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

r e c shatl ieesevenre(7).
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TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:140. Special commercial fishing permit for
Kentucky and Barkley lakes.

RELATES TO: KRS 150.010(32), 150.450(2)

STATUTORY AUTHORITY: KRS 150.025(1), 150.175(3), (4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the department to regulate the size or type
of devices and methods used to take fish and wildlife, including the
places where they may be taken. KRS 150.175(3), (4) authorizes
the department to promulgate administrative regulations regarding
the issuance of commercial fishing licenses, commercial fishing
gear, and commercial fishing gear tags. This administrative

regulation establishes [is—hrecessary-to—establish] restrictions on

the use of gill and trammel nets at Kentucky and Barkley Lakes.

Section 1. Definitions. (1) "Bar mesh size" means the distance
between two (2) knots on a line of a net.

(2) "Immediate family" means the person's spouse, mother,
fatteerngrandparent, son, ormanghterc i a |
mi (8) "Permniti meanssa sgediabconentercial fishing permit.

(4) "Roe-bearing fish" means paddlefish, shovelnose sturgeon,
and bowfin.

(5) "Rough fish" is defined by KRS 150.010(37)[{32)].

(6) "Whip set" means a gill net or a trammel net rigged so it is
free-floating.

Section 2. Permit Requirements. (1) A person shall possess a
valid Kentucky commercial fishing license to obtain or retain a
permit throughout the special commercial fishing season.

(2) The department shall not issue more than twenty-five (25)
permits.

(3) A permit holder shall submit[:

{a)-Submit] a completed permit application to the department,
along with the appropriate permit fee established in 301 KAR
3:022, postmarked on or before November 1 to retain the permit
privilege[-and
orbefore-Nevember-1].

(4) The ability to purchase a permit shall only be transferred to
immediate family members.

(5) New permits shall not be issued until the total number of
permits is less than twenty-five (25).

(6) A lottery drawing shall be used to select new permittees if
the total number of permits is less than twenty-five (25).

(a) A person applying for a vacant permit shall submit[:

1—Submit] to the department a completed Application for a
Special Commercial Fishing Permit postmarked on or before[by]
November 1, along with the appropriate fee established in 301
KAR 3:022[-Section-H2}a)or(b):
before November-1].

(b) The maximum number of permits issued to nonresidents
order shall be

Section 3. Permit Requirements. (1) A person shall possess
and carry a valid permit and a valid commercial fishing license:

(a) If using a gill net or trammel net to take rough fish:

1. From November 1 through March 31 at both Kentucky and
Barkley Lakes; and

2. In the portions of Kentucky and Barkley Lakes open to
odommeicial fishing as Establishkedfin301tKAR 1850nt uc k y

(b) If transporting a gill net or trammel net; and

(c) If selling fish taken with a gill net or trammel net.

(2) A person shall:

(@) Tag a gill net or trammel net as established in KRS
150.175(4);

(b) Not use a gill net or trammel net with a bar mesh size
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smaller than three and five-tenths (3.5) inches or larger than four
and five-tenths (4.5) inches, except:

1. A whip set may have a minimum bar mesh size of three (3)
inches; and

2. Beginning on November 15 and running through March 31
at both Kentucky and Barkley Lakes, gill and trammel nets with a
bar mesh size larger than four and five-tenths (4.5) may be used in
stationary sets only;

(c) Not fish a stationary set net with the top of the net or float
line shallower than three (3) feet below the surface;

(d) Tend each net, except whip sets, at least once every
twenty-four (24) hours;

(e) Not leave whip sets unattended;

(f) Affix a decal supplied by the department to each side of the
boat or motor used for fishing under this permit so that the decal is
clearly visible while fishing with a gill net or a trammel net;

(g) Not dispose of any commercially caught rough fish at public
boat launch areas; and

(h) Not harvest paddlefish at both Kentucky and Barkley Lakes
during the special commercial fishing season if the paddlefish are
less than thirty-eight (38) inches, as measured from the beginning
of the eye to the fork of the tail fin.

(3) A permit holder may be accompanied by two (2) unlicensed
helpers, who shall be:

(a) In the same boat with the permit holder if fishing with a gill
net or a trammel net; or

(b) Accompanied by the permit holder if transporting or selling
fish taken under the permit.

(4) A permit holder shall:

(a) Maintain an accurate record of daily fishing activity; and

(b) Submit a completed monthly report to the department by
the tenth day of the following month on the Monthly Report of
Commercial Fish Harvest in Kentucky form provided by the
department.

Section 4. Paddlefish Harvest Requirements. (1) A person who
possesses a valid permit shall be allowed to harvest paddlefish
flesh or roe during the special commercial fishing season without
the need to purchase a Commercial Roe-bearing Fish Harvester's
Permit.

(2) A person who harvests paddlefish roe during the special
commercial fishing season shall follow all Commercial Roe-bearing
Fish Harvester Permit reporting requirements established in 301
KAR 1:155, Section 4(4).

Section 5. Permit Suspension, Revocation, and Renewal.

(1) The department shall suspend the permit of a person who
fails to complete and submit to the department a Monthly Report of
Commercial Fish Harvest or a Daily Commercial Roe Harvest
Report for each transaction involving a buyer permittee by the
following methods:

(a) The first time during the season a report is not received or,
if mailed, not postmarked by the tenth of the following month, the
licensee or permittee shall receive by mail a courtesy reminder
letter.

(b) The second time during the season a report is not received
or, if mailed, not postmarked by the tenth of the following month,
the licensee or permittee shall receive a warning letter.

(c) If a third or subsequent time during the season a report is
not received or, if mailed, not postmarked by the tenth of the
following month, the license or permit shall be suspended until all
reports have been received.

(2) The department shall not renew the commercial fishing
license or harvester's permit of a person who fails to complete and
submit to the department all reports required by this administrative
regulation.

(3) The department shall revoke or not renew a person's permit
for a period of two (2) years, for the following state violations
involving commercial fishing:

(a) Use of illegal commercial fishing gear;

(b) Knowingly placing commercial fishing gear in a restricted
area;

(c) Harvesting prohibited species of fish;
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(d) Commercially fishing, as established by 301 KAR 1:150, in
waters not open to commercial fishing; or

(e) Knowingly falsifying commercial harvest data.

(4) A person whose permit has been revoked or denied[ret
renewed] shall be eligible to enter the lottery drawing following the
revocation period only if a permit is available based on the twenty-
five (25) permit restriction established in Section 2 of this
administrative regulation.

(5) A person whose permit has been revoked or denied may
request an administrative hearing pursuant to KRS Chapter 13B [if

(2)-Denied;

by Suspended:

(6) A request for a hearing shall be in writing and postmarked
or _delivered in person to the department no later than thirty (30)
days after notification of the denial or revocation.

(7) Upon receipt of the request for a hearing, the department
shall proceed according to the provisions of KRS Chapter 13B.

(8) The hearing officer 6 s recommended
considered by the commissioner and the commissioner shall issue
a final order pursuant to KRS Chapter 13B.

Section 6. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Application for a Special Commercial Fishing Permit",
2007;

(b) "Monthly Report of Commercial Fish Harvest in Kentucky",
2008; and

(c) "Daily Commercial
Transaction Report", 2008.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of Fish and
Wildlife Resources, #1 Sportsman's Lane, Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m.

Roe-Bearing Fish Harvester's

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 1:152. Harvest and sale of Asian carp.

RELATES TO: KRS 150.010, 150.170, 150.175, 150.445,
150.450(2), (3), 150.990

STATUTORY AUTHORITY: KRS 150.025(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the department to promulgate administrative
regulations to establish seasons for the taking of fish and wildlife,
to regulate creel limits and methods of take, to regulate the buying,
selling, or transporting of fish and wildlife, and to make these
requirements apply to a limited area. This administrative regulation
establishes the requirements for the harvest and sale of Asian carp
beyond the requirements of 301 KAR 1:155.

Section 1. Definitions. (1) "Asian carp" means:

(a) Bighead carp;

(b) Black carp;

(c) Grass carp; or

(d) Silver carp.

(2) "By-catch" means any fish that is not an Asian carp or
scaled rough fish.

(3) "Program" means Asian Carp and Scaled Rough Fish
Harvest Program.

(4) "Program participant" means a commercial fisherman who
is:

(a) Enrolled in the Asian Carp and Scaled Rough Fish Harvest

order
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Program; and

(b) Fishing in restricted water.

(5) "Restricted water" means those areas, as established in
301 KAR 1:140, 1:146, 1:150, and 1:155, where:

(a) Commercial fishing is prohibited; [of]

(b) Commercial fishing with gill or trammel nets is prohibited; or

(c) Commercial fishing with gill or trammel nets of restricted net
mesh size is prohibited.

(6) "Scaled rough fish" means any scaled fish that is not an
Asian carp, sport fish as established in 301 KAR 1:060, roe bearing
fish, or a species ineligible for commercial harvest as established
in 301 KAR 1:155[any-scaled-fish-thatis-not-an-Asian-carp-orspert
Hshas-established- 361 KAR-1:060].

(7) "Unlicensed helper" means a person without a commercial
fishing license who is assisting a program participant[“Whip—ret

Asian-carp-and scaled rough fish].

Section 2. Program Participant Qualifications. A commercial
fisherman shall:

(1) Contact the department and request to be included in the
program; and

(2) Possess a valid Kentucky commercial fishing license.

Section 3. Program Participant Requirements. A program
participant shall:

(1) Call the department at 270-226-4192[800-858-1549] at
least twenty-four (24) hours prior to the requested fishing date and
provide the information established in paragraphs (a) through
(f)[¢e)] of this subsection:

(a) The participantds name;

(b) The f i s hanbphognenudiser;name [

(c) Date requested;

(d) Restricted water body to be fished;

(e) The location in the restricted water body to be fished, listed
as river miles or embayment; and

(H[¢e)] The name or location of the boat ramp that will be used;

(2) Harvest a weight ratio of at least sixty-five (65) percent
Asian carp to thirty-five (35) percent scaled rough fish over a one
(1) month period, except that a commercial fisherman whose
license fee has been waived as established in Section 4 of this
administrative regulation shall only harvest Asian carp and not
retain any scaled rough fish or by-catch;

(3) Only fish:

(a) On dates approved by the department; and

(b) At a location approved by the department;

(4) [mmediately] Notify the department and receive approval

; X . ;
Subsection (2) of this section-are Aot met and )
()} Fora-period o one (1) year beginning o te.st.d]ayete

Section 4. Commercial Fishing License Fee Waiver. The
commercial fishing license fees, as established in 301 KAR 3:022,
shall be waived for a program participant who only harvests Asian
carp in restricted or unrestricted waters.

Section 5. Department Program Requirements.
department shall:

(a) Maintain a list of program participants and their contact
information, which shall be:

1. Provided to known fish buyers; and

2. Updated at least weekly; and

(b) Review all restricted water fishing requests as established
in Section 3 of this administrative regulation.

(2) The department shall approve a qualified fishing request by
assigningl[:

{a)] a fishing location and boat ramp to a program patrticipant[;

; . - ;
assgl ed to-the-same-one al (&.’29. e ,
(3) The department shall not approve a fishing request for
reasons established in paragraphs (a) and (b) of this subsection:
(a) Higher than normal by-catch is likely to occur at that
location and time; or
(b) Excessive user conflicts would occur[fwe—{2)—program
N
participants—haveaiready bee appleueel].e the-same-one-ha

1) The

Section 6. Unlicensed Helpers.
(1) A program participant shall not utilize more than two (2)

unlicensed helpers while actively fishing.

(2) A program participant shall ensure that an unlicensed
helper complies with all boating safety requirements established in
KRS Chapter 235.

(3) An unlicensed helper shall:

(a) Be accompanied by a licensed program participant while
using commercial fishing gear; and

(b) Be permitted to transport Asian carp in the absence of a
program participant with a Fish Transportation Permit as
established in 301 KAR 1:125.

prior to changing[i-the pa#ﬂe—pant—ehanges] the:
(a) Fishing location in the restricted water body; or

(b) Boat ramp being used,;

(5) Only use gill or trammel nets; :

(a) With a minimum bar mesh size of three (3) |nches

(b) That are[is] always tended by a program participant when
set less than three (3) feet below the surface of the water;

(c) That are[is] not left unattended by a program participant for
more than six (6) hours when set at least three (3) feet below the
surface of the water from April 1 through September 30; and

(d) That arefis] not left unattended by a program participant for
more than eight (8) hours when set at least three (3) feet below the
surface of the water from October 1 through March 31;

(6) Visibly mark each end of net sets or gangs of nets with
floating buoys;

(7) Harvest, possess, and transport fish claimed under this
program separately than fish harvested by any other method;

(8) Complete [and-submit-to-the-department] a Daily Harvest
and Release Summary Card [immediately] aft er each
and submit all cards to the department at the end of each month;

(9)[(A] Be allowed to sell all harvested Asian carp and scaled
rough fish as established in Section 2 and 3 of this administrative
regulation;

(10)[¢8)] Immediately release all by-catch;_and

(11)[¢9)] Report all harvest on a Monthly Report of Commercial
Fish Harvest form, as established in 301 KAR 1:155.[-and

dayods
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(4) A program participant whose commercial fishing license
has been suspended or revoked in Kentucky or in another state
shall not:

(a) Be listed as a helper by a licensed Kentucky commercial
fisherman or another program participant; or

(b) Assist a licensed Kentucky commercial fisherman or
program participant in harvesting or transporting fish.

Section 7. Program Suspension and Disqualification. (1) A
program participant whose commercial fishing license becomes
revoked or suspended as established in 301 KAR 1:155 shall be
disqualified from participating in the Asian Carp and Scaled Rough
Fish Harvest Program while that license is revoked or suspended.

(2) A program participant shall be suspended from the
program:

(a) For a three (3) month period beginning on the first day of
the next month if the minimum requirements established in Section
3(2) are not met; and
(b) Fa & peniod of one (1) year beginning on the first day of the
next month if the requirements are not met a second time.

(3[2]) Any participant who is disqualified_or suspended from
participation in the program may appeal the decision in accordance
with KRS Chapter 13B.

(4) To appeal the disqualification or suspension, the participant
shall provide a written request for a KRS Chapter 13B hearing,
postmarked or delivered in person to the department no later than
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thirty (30) days after
suspension.

notification of the disqualification or

Section 8.[Seetion7#] Non-commercial Asian Carp Harvest and
Sale. Any person possessing a valid Kentucky sport fishing

license[A-person-harvesting-Asian-carp-usinglegal-fishing methods
as-established-in-301- KAR-1:201-and-1:410]:

(1) May harvest Asian carp using legal fishing methods as
established in 301 KAR 1:201;[;] and
(2) May sell harvested Asian carp[;-and

.

Section 9.[Seetien-8:] Incorporation by Reference. (1) "Daily
Harvest and Release Summary Card", 2011 Edition, is
incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Fish and Wildlife Resources,
Kentucky, Monday through Friday, 8:00 a.m. to 4:30 p.m.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 2:050. Land Between
requirements.

the Lakes hunting

RELATES TO: KRS 150.010, 150.025, 150.170, 150.250,
150.360, 150.640, 150.680

STATUTORY AUTHORITY: KRS 150.025[-150-680]

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025
authorizes the Department of Fish and Wildlife Resources to
promulgate administrative requlations establishing

requirements for hunting. [Fhis—administrative—regulation

pertains to general rules for hunting on the Kentucky portion
of -Land-Between-the-Lakes-as-defined-in-KRS-150-680:] This
administrative regulation establishes[is—hrecessary—to—specify]
special hunting rules at Land Between the Lakes and
authorizes[te—autherize] conservation officers to enforce Land
Between the Lakes hunting rules.

Section 1. License Requirements. (1) Hunters shall have:

(a) A Land Between the Lakes hunting permit; and

(b) Unless exempted by KRS 150.170(3) through (7), a valid
Kentucky hunting license.

(2) Permits shall be[are] nontransferable and may be
cancelled if rules and administrative regulations are violated or if
the holder is careless with firearms.

(3) Permits may be obtained at any information station or at the
Administrative Office, Golden Pond, Kentucky 42211, or through
any KDSS agent.

(4) Unless exempted by KRS 150.170(3) through (7):

(a) Deer hunters shall possess a valid Kentucky deer tag.

(b) Turkey hunters shall possess a valid Kentucky turkey tag.

Section 2. General Requirements. [(1)-Except-as-noted,state

{2)] Persons shall not:

(D[¢a)] Take or molest wildlife except as authorized in KRS
Chapter 150 or 301 KAR Chapter 2;[-]

(2)[¢b)] Target practice, except at designated ranges and with
Land Between the Lakes approval;[:]

(3)[€e)] Operate motorized vehicles, except;

(a) Within the designated off-highway vehicle area; and

(b) On Land Between the Lakes legal roads as designated by
signs and listed on a map available free of charge from Land
Between the Lakes;[-]

#1
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(A[€] Drive in woods, fields, foot trails, or utility rights of way;
or
(5)[€e)] Block access to roads, trails, or entryways.

Section 3. Firearms, Crossbows, and Archery Equipment. (1)
Persons shall not:

(a) Carry handguns on their person except during legal hunting
hours while participating in authorized gun hunts.

(b) Carry firearms, crossbows, or bows and arrows, except
target and fishing arrows, except during authorized hunts by legally
licensed and permitted hunters.

(c) Transport in vehicles firearms with ammunition in either the
chamber or magazine.

(2) Hunters camping on Land Between the Lakes may possess
legal hunting firearms, crossbows, or archery equipment one (1)
day prior to, during, and one (1) day after an authorized hunt.

(3) Firearms, crossbows, and archery equipment shall conform

taS30D KARSOh@tED A applicaltecadmiristratinekregalptions|

for the species being hunted.

Section 4. Hunting and Chasing. (1) Persons shall not hunt in
developed public use areas, safety zones, or posted areas unless
the area is designated by signs as open to hunting.

(2) A state permit shall be required to conduct a field trial.

(3) Between sunrise and sunset, persons shall not:

(a) Hunt raccoon or opossum; or

(b) Chase foxes with dogs.

(4) Raccoons may be bagged or taken for restocking.

(5) Dogs shall be removed by 8 a.m.

(6) Persons participating in deer quota hunts:

(a) Shall be selected for each hunt by computerized drawing.

(b) Shall not submit more than one (1) application.

(c) If under sixteen (16) years old, shall apply with an adult
unless participating in a youth quota hunt.

(d) Shall not hunt except on dates assigned to them.

(e) Shall not change hunt dates.

(f) Shall remain in assigned areas.

(g) Shall take the sex of deer specified on the permit.

Section 5. Tree Stands. (1) Nails, spikes, tree climbers, screw-
in devices, or wire shall not be used for attaching stands or for
climbing trees.

(2) Existing permanent stands shall not be used.

(3) Portable stands and climbing devices that do not injure
trees may be used.

(4) Portable stands shall:

(a) Not[Shall-net] be placed on trees more than two (2) weeks
prior to the hunting season;[:]

(b) Be[Shallbe] removed within one (1) week following a
hunting season or portion of a split season;_and[:]

(c) Display[Shall-display] the name and address of the owner.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 2:230. Shoot-to-retrieve field trial permits and
procedures.

RELATES TO: KRS 150.025(1), 150.170, 150.175(1)(p),

150.330

STATUTORY AUTHORITY: KRS 150.025(1),
150.175(16)[(1)}p)]

NECESSITY, FUNCTION, AND CONFORMITY: KRS

150.175(16)[(3)}p)] authorizes the department to require permits
for shoot-to-retrieve field trials. KRS 150.025(1) authorizes the
department to set seasons and limits, and to promulgate
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administrative regulations necessary to carry out the provisions of
KRS Chapter 150. This administrative regulation establishes
seasons, permit application procedures, game bird marking, and
other requirements for conducting a shoot-to-retrieve field trial.

Section 1. Definitions. (1) "Field trial* means an organized
event at which hunting dogs are worked and judged.

(2) "Game birds" means quail, chukar, mallard duck, or
pheasant species.

(3) "Shoot to retrieve field trial" means a field trail where game
birds are taken.

(4) "Take" is defined by KRS 150.010(42)[(37A)].

Section 2. (1) A person may conduct a shoot-to-retrieve field
trial:

(a) From August 15 through May 15 for quail; and

(b) Year-round for other game birds.

(2) Daily bag or possession limits shall not apply to birds taken
during a shoot-to retrieve field trial.

Section 3. A person conducting a shoot-to retrieve field trial
shall:

(1) Apply for a permit at least thirty (30) days before the event
to the:

(a) Department law enforcement officer in the county where the
event will be conducted; or

(b) Department's law enforcement captain in the wildlife district
where the event will be conducted.

(2) A permit application shall:

(@ Be made on the Shoot-to-Retrieve Field Trial
Application [aferm-provided-the-department]; and

(b) Include:

1. The fee specified in 301 KAR 3:022; and

2. Permission from the landowner or manager of public land
where the event will be conducted.

(3) Provide pen-raised game birds for the trial.

(4) If the date or location of the trial changes:

(a) Notify the person from whom the permit application was
obtained; and

(b) If the location changes, submit written permission to hold
the trial at the new location.

Section 4. A person participating in a shoot-to-retrieve field trial
shall not:

(1) Knowingly take a game bird that was not:

(a) Raised in captivity; and

(b) Provided by the organizer of the event.

(2) Hunt on land not specified in the permit.

Section 5. Incorporation by Reference. (1) "Shoot-to-Retrieve
Field Trial Application”, 5/19[5/98] edition, is incorporated by
reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, [{—may—be—copied;
inspected—or—obtained] at the Department of Fish and Wildlife
Resources, #1 Spor t s ma riGase HarmanR®ad], Frankfort,
Kentucky 40601, from 8 a.m. through 4:30 p.m. eastern time on
normal business days or at
https://fw.ky.gov/Licenses/Documents/shootToRetrieveFieldTr
ialApplicationincludesFees.pdf.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.
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TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, September 14, 2021)

301 KAR 2:260. Crow hunting season.

RELATES TO: KRS 150.105, 150.170, 150.175, 150.235,
150.330, 150.340, 150.990

STATUTORY AUTHORITY: KRS 150.025[450-045], 150.105,
150.170, 150.175, 150.340, [150-600,-150-630]

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025
authorizes the Department of Fish and Wildlife Resources to
promulgate administrative requlations establishing
requirements for _hunting. This administrative regulation
establishes seasons and other reqguirements for the taking of
crow.fFhis—administrativeregulation—pertains—to-seasons—for
the taking—of crow. The framework of this—administrative
Feguiation-fals within the seasen gu d_e . es-prese _bed by the
Ui te.d. Stat_es Sh-a .d v diite Se'.. ce e-function-ofthis
adf strathvefegulatio S-to-provide s_t_epude ttaking
an-adequate-supphy]

Section 1. Definitions. (1) "Blind" means any form of
concealing enclosure, including a pit, or anchored, stationary, or
drifting boat from which hunting occurs.

(2) "Decoy" means any type of visual device used to entice
crows[birds] into shooting range.

(3) "Call" means any type of auditory device used to attract
crows into shooting range.

(4) "Depredation" means any act committed by crows which
would result in a damage or economic loss of ornamental or shade
trees, agricultural crops, livestock, or wildlife, or when crows are
concentrated in [sueh] numbers that[as—te] constitute a health
hazard or other nuisance.

Section 2. Crow Hunting Requirements. (1) Seasons:
September 1 through November 7 and January 4 through the last
day of February.

(2) Shooting hours: one-half (1/2) hour before sunrise until
sunset.

(3) Individuals[Persens] taking crows shall[must] have a valid
hunting license.

(4) Crow hunters may use mechanical or electronic calling
devices during the open season.

Section 3. Acts of Depredation. (1) Individuals[Persens] may
take crows committing or about to commit acts of depredation
during the closed season.

(2) Persons taking depredating crows shall not use blinds,
decoys, calls, or other means of luring the birds into shooting range
during the closed season.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

TRANSPORTATION CABINET
Motor Vehicle Commission
(As Amended at ARRS, September 14, 2021)

605 KAR 1:030. Applications.

RELATES TO: KRS 190.010-190.080

STATUTORY AUTHORITY: KRS 190.020, 190.030, 190.035,
190.073

NECESSITY, FUNCTION, AND CONFORMITY: KRS 190.030
provides for the issuance of various licenses to engage in the
activity of a motor vehicle dealer. KRS 190.020 requires the
commission, under administrative requlations promulgated by
it, to issue the licenses provided for by KRS 190.010 to
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190.080. KRS 190.073 requires the commission to promulgate
appropriate and reasonable administrative requlations for the
purpose of carrying out the provisions of KRS Chapter 190.
This administrative regulation allows the Motor Vehicle
Commission to provide for an orderly procedure for the submission
and content of applications to facilitate processing of applications
and the issuance of the license.

Sectlon 1. Appllcatlon and Renewal.

(2) Submit at least six (6) different photographs of the premises
to be occupied by the applicant;[-]

(3) Submit a detailed drawing of the [his] premises in relation to
the nearest roadway, which shall[—Fhis—drawing—is—te] include
the location and size of the office and the[;] display area, and the
location of the dealership sign;[-]

(4) Furnish a personal data sheet, employment history, and
photograph for [er] each individual owning a portion of the
business, [and] officers of a corporation, or members and

managers of a limited liability company;[-iretuding-aphotograph
and-an-employment history of each such person.]

shaH] Sign a statement authorizing the Motor Vehlcle Commlssmn

to make inquiries or investigations concerning [=hat—i+#n4d]i vi dual

[the—applicants] employment, credit, or criminal records of the
applicant or_any partner, corporate officer, and manager _or
managing member of alimited liability corporation; and[-]

(6) [Fhe—apphicant] [Applicant] [shal] Obtain garage liability
insurance and file with the commission a certificate of insurance

[(form—TFDB-95-99)] in the exact name in which it applies for a

license.[

enclosure:]

Seetion—2.] (1) An Application for Motor Vehicle Dealer
License, form TC 98-1, shall be submitted on behalf of an [the]
individual or entity wishing to obtain a license using a name that is
not the name of a current licensee. Applicants shall provide
additional information in support of the application if requested by
the commission or its staff. The application shall not be considered

Section 4. An Applicant for a new, used, motorcycle,
automotive mobility dealer, or motor vehicle leasing dealer license

complete until the addmonal |nf0rmat|on is recelved [uperkreeetpt

(2) Renewal of a dealer Iicénse shall be submitted by

shall [must] demonstrate that they possess a minimum of $50,000
in unencumbered cash or unencumbered inventory.

Section 5. (1) An Applicant for a new, used, motorcycle,
automotive mobility dealer, or motor vehicle leasing dealer license
who demonstrates that they possess between $50,000 and

completing a Dealer License Renewal Application available on

$100,000 of unencumbered cash or unencumbered motor vehicle

the commi ssionds website at h t

tps

inveritonyvneay bey gramtedv 4 IRengeeamly @ ithe iappleant also

Renewal.aspx.

Section 2[3]. The applicant [Applicant] shall [wil] be notified in
writing of the acceptance or rejection of the [his] application.If [;
and—if] the application is rejected, the reason or reasons for
rejection shall be specifically stated, and the rejected applicant
shall be notified of the [his] right to a hearing before the
commission in accordance with the rules and administrative
regulations of the commission.[

dealer.]

Section 3[6]. All applicants shall [eemplywith-thefoHlowing]:

(1) Submit a financial statement;[-]

1129

obtains a commercial bond, as set forth in KRS 190.030(9), in the
amount of the difference between the unencumbered cash and
unencumbered motor vehicle inventory and the $100,000 amount.
(2) The commission may require a commercial bond, as set
forth in KRS 190.030(9), for an applicant with a net worth above
the $100,000 amount if the information submitted by the applicant
indicates reasonable cause to doubt the financial responsibility or
the applicantés compliance

Section 6[30]. Every licensee shall obtain a sales tax permit
number from the Department of Revenue [Cabinet].

Section 7. Il ncorporation by
Motor_Vehicle Dealer License, TC 98-1 0 , 6/ 2021
incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at Kentucky Motor Vehicle
Commission, 200 Mero Street, Frankfort, Kentucky, 40601,
Monday through Friday, 8:00 a.m. to 4:30 p.m.

CONTACT PERSON: Suzanne Baskett, Executive Staff
Advisor, Kentucky Motor Vehicle Commission, 200 Mero Street,
Frankfort, Kentucky 40601, phone (502) 573-1000, fax (502) 227-
8082, email Suzanne.Baskett@ky.gov.

wi @ h
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TRANSPORTATION CABINET
Motor Vehicle Commission
(As Amended at ARRS, September 14, 2021)

605 KAR 1:035. Facilities requirements.

RELATES TO: KRS 190.010 (19), 190.035

STATUTORY AUTHORITY: KRS 190.020, 190.035, 190.073

NECESSITY, FUNCTION, AND CONFORMITY: KRS 190.035
provides for dealers to have an established place of business with
sufficient space and attributes consistent with the activity of the
license applied for as established by regulations issued by the
commission. KRS 190.073 requires the commission to
promulgate appropriate _and reasonable administrative
regulations for the purpose of carrying out the provisions of
KRS Chapter 190. This administrative regulation establishes those
requirements and standards.

Section 1. In addition to the [these] requirements of KRS
190.010(19), the established place of business of a dealership
shall [rave-the-fellowing]:

(1) Have a business office which:

(a) Is underpinned and on a permanent foundation. The
dealership business office need not be a separate walled
enclosure;

(b) Has electricity;

(c) Has adequate facilities for the physical or electronic storage
of business records;

(d) Has a working business telephone used exclusively for the
sale of motor vehicles;

(e) Has a desk and chairs for the use of the business;

(f) Has at least 100 square feet of floor space;

(9) Is [Shatbe] located on or immediately adjacent to the
vehicle storage or display lot;

(h) Is not part of a residence;

(i) Is used exclusively as a licensee business office and has a
separate postal street address.

(2) Have a vehicle storage or display lot which:

(a) Has a hard surface lot (gravel, asphalt, concrete, or other
suitable covering);

(b) Is at least 2,000 square feet in size;

(c) Is used exclusively for the display and showing of vehicles
for sale and licensee customer parking; and

(d) Is a distinctively defined area from that which surrounds it.

Section 2. A location otherwise meeting the requirements of
this administrative regulation may be used by more than one (1)
business or licensee, provided that each licensee [ke] has
sufficient rights to suitable space and adequate facilities to conduct
the separate business of a motor vehicle dealer. Notwithstanding
the provisions of this section, not more than one (1) licensee for
the same licensed activity shall be licensed from a single place of
business if the licensee shares [must-share] any of the facilities
listed in Section 1 with another licensee or business in order to
meet the minimum facility requirements.

Section 3. A motor vehicle dealer, other than a wholesale
dealer, shall display on his premises a sign with lettering not less
than nine (9) inches in height, which is clearly visible from the
nearest roadway, and which specifically identifies his business.
The business name on the sign shall [must] be the same as that
on the license application.

Section 4. Every licensee who conducts an automobile salvage
or junk business on the same premises shall be in compliance with
all state administrative regulations regarding junkyard operations.
The licensee shall have an area for the display of vehicles for sale
and an office separate and apart from the area where junk cars or
parts are stored or situated.

Section 5. If a licensee operates a garage for the repair or
rebuilding of wrecked or disabled vehicles, an office and area for

1130

the display of vehicles separate and apart from the area where the
repairs are made shall be allocated for the licensed activity.

Section 6. The requirements in this administrative regulation
shall not apply to a non-profit motor vehicle dealer.

CONTACT PERSON: Suzanne Baskett, Executive Staff
Advisor, Kentucky Motor Vehicle Commission, 200 Mero Street,
Frankfort, Kentucky 40601, phone (502) 573-1000, fax (502) 227-
8082, email Suzanne.Baskett@ky.gov.

TRANSPORTATION CABINET
Motor Vehicle Commission
(As Amended at ARRS, September 14, 2021)

605 KAR 1:215. Licensing fees.

RELATES TO: KRS 190.030

STATUTORY AUTHORITY: KRS 190.030, 190.073

NECESSITY, FUNCTION AND CONFORMITY: KRS
190.030(6)(a) requires the Motor Vehicle Commission to
promulgate administrative regulations in accordance with KRS
Chapter 13A to establish fees for licenses issued by the Motor
Vehicle Commission. This administrative regulation establishes the
fees associated with acquiring and renewing licenses.

Section 1. Licensing Fees. The license fee for a calendar year,
or part thereof, shall be as follows:

(1) For new motor vehicle dealers, $200 for each office or
branch or agent thereof, plus $200 for a supplemental license for
each used car lot not immediately adjacent to the office or to a
branch;

(2) For used motor vehicle dealers, $200 for each office or
branch or agent thereof;

(3) For motor vehicle leasing dealers, $200 for each office or
branch or agent thereof;

(4) For restricted motor vehicle dealers, $200 for each office or
branch or agent thereof;

(5) For motorcycle dealers, $200 for each office, branch, or
agent thereof;

(6) For motor vehicle manufacturers, $200; and for each
factory branch in this state, $200;

(7) For distributors, motor
wholesalers, $200;

(8) For motor vehicle or recreational vehicle salespersons, forty
dollars ($40), to be paid by the licensed dealer for every
salesperson the dealer employs;

(9) For factory representatives,
representatives, $200;

(10) For automotive mobility dealers, $200;

(11) For nonprofit motor vehicle dealers, $200;

(12) For nonprofit motor vehicle dealer salespersons, a license
fee shall not be imposed;

(13) For recreational vehicle manufacturers or distributors,
$200; and

(14) For new recreational vehicle dealers, $200.

vehicle auction dealers or

or distributor branch

Section 2. Renewal and Renewal Fees. (1) Pursuant to KRS
190.030(5) all licenses expire December 31 of the calendar year
for which they are granted. Licenses in good standing and that do
not have[which-have-re] outstanding fines or charges owed to
the commission may be renewed by the licensee for the next
calendar year. Renewal shall be by submitting a Dealer License
Renewal Application, as established in 605 KAR
1:030,[renewal-apphication] and the appropriate fee to the Motor
Vehicle Commission prior to December 31. Licenses that have
outstanding fines or charges owed to the commission, have been
revoked, suspended, or are not in good standing shall[may] not be
renewed.

(2) The fee for a license renewal shall be the fee
established[setferth] in Section 1 for the applicable license type
being renewed.
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(3) A license shall[may] not be renewed for a new calendar
year if events established in[deseribed] KRS 190.030(7)(a)
(change of location) or 605 KAR 1:070 (change of ownership) have
occurred that[which] have not been approved by the commission.
In such case, the licensee shall[must] submit a new Application
for Motor Vehicle Dealer License, TC 98-1, incorporated by
reference in 605 KAR 1:030[apptication] reflecting the changes
in order to obtain a license for the new calendar year.

CONTACT PERSON: Suzanne Baskett, Executive Staff
Advisor, Kentucky Motor Vehicle Commission, 200 Mero Street,
Frankfort, Kentucky 40601, phone (502) 573-1000, fax (502) 227-
8082, email Suzanne.Baskett@ky.gov.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Kentucky Department of Education
(As Amended at ARRS, September 14, 2021)

707 KAR 1:340.
complaint procedures.

Procedural safeguards and state

RELATES TO: KRS 156.035, 157.200, 157.220, 157.224,
[357%226;] 157.230, 157.250, 157.260, 157.270, 157.280, 157.285,
157.290, 157.360, 158.030, 158.100, 158.150, 160.290, 34 C.F.R.
300.1-300.818, 20 U.S.C. 1400-1419, 42 U.S.C. 11431

STATUTORY AUTHORITY: KRS 156.035, 156.070(1),
156.160, 157.220, 157.224, 157.260, 167.015, 34 C.F.R. 300.100,
20 U.S.C. 1407, 1412

NECESSITY, FUNCTION, AND CONFORMITY: KRS 157.200
to 157.290 establish the statutory framework for special education
programs in local school districts. KRS 157.220 requires the
Kentucky Board of Education to promulgate[adept+iles—and]
administrative regulations for proper administration of these
programs. KRS 156.035 authorizes the Kentucky Board of
Education to implement any act of Congress appropriating funds to
the state and to provide for the proper apportionment and
disbursement of these funds in accordance with state and federal
laws. 20 U.S.C. 1407 and 1412 and 34 C.F.R. 300.100 require that
policies and procedures be adopted to assure the apportionment
and disbursement of federal funds for exceptional children
programs in accordance with applicable laws. This administrative
regulation establishes procedural safeguards for children with
disabilities and their parents and lists the requirements for filing a
written complaint.

Section 1. Parent Participation in Meetings. (1) A parent of a
child with a disability shall be afforded an opportunity to:

(a) Inspect and review all education records with respect to
identification, evaluation, and educational placement of the child
and the provision of FAPE to the child; and

(b) Participate in all ARC meetings concerning his child.

(2) An LEA shall provide parents a written notice of ARC
meetings in accordance with this administrative regulation.

(3) A LEA may conduct an ARC meeting without a parent in
attendance if the LEA is unable to convince the parent to attend.
The LEA shall keep a record of its attempts to arrange a mutually
agreed on time and place. These records may include:

(a) Detailed records of telephone calls made or attempted and
the results of those calls;

(b) Copies of correspondence sent to the parents and any
responses received; or

(c) Detailed records
place of employment and the results of those visits.

(4) LEA staff shall not be limited by 707 KAR Chapter 1, from
having informal, or unscheduled conversations on issues which
may include:

(a) Teaching methodology;

(b) Lesson plans;

(c) Coordination of service provision; or

(d) Preparatory activities that LEA personnel engage in to
develop a proposal or response to a parent proposal that will be

of

visits
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discussed at a later ARC meeting.

Section 2. Independent Educational Evaluation. (1) A parent of
a child with a disability shall have a right to obtain an independent
educational evaluation of the child.

(2) If a parent requests an independent educational evaluation,
the LEA shall provide information to the parent about where an
independent educational evaluation may be obtained and the
LEAO6s applicable criteria for

(3) If a parent requests an independent educational evaluation
at public expense because the parent disagrees with an evaluation
obtained by the LEA, the LEA shall, without unnecessary delay:

(a) Initiate a due process hearing to show that its evaluation is
appropriate; or

(b) Ensure that an independent educational evaluation is
provided at public expense unless the LEA demonstrates in a due
process hearing that the evaluation obtained by the parent did not
meet LEA criteria.[;]

4) The LEA may ask for
to the LEAG6s evaluation;
to respond and the LEA shall not delay its action under subsection
(3) of this section while waiting for a response from a parent.[;
and]

(5) If an independent educational evaluation is at public
expense, the criteria under which the evaluation is obtained,
including the location of the evaluation and the qualifications of the
examiner, shall be the same as the criteria that the LEA uses when
it initiates an evaluation. Aside from these criteria, the LEA shall
not impose any other conditions or timelines relating to obtaining
an independent educational evaluation at public expense.

(6) A parent shall be entitled to only one (1) independent
educational evaluation at public expense each time the public
agency conducts an evaluation with which the parents disagree.

(7) If the LEA initiates a due process hearing after receiving a
request for an independent educational evaluation, and the final
decision is that the LEAOG6s eval
shall have the right to an independent educational evaluation, but
not at public expense.

(8) If the parent obtains an independent educational evaluation
at public or private expense and it meets the agency criteria,
results of the evaluation shall be considered by the LEA in any
decision made with respect to the provision of a free, appropriate
public education (FAPE) to the child.

(9) If a due process hearing officer, as part of a hearing,
requests an independent educational evaluation, the cost of the
evaluation shall be at public expense.

t he

Section 3. ARC Meeting Notice to Parents. (1) Except for
meetings concerning a disciplinary change in placement or a safety
issue, an LEA shall provide written notice to the parents of a child
with a disability at least seven (7) days before an [{JARC[})] [a]
meeting [in-which-the-LEA:].

(2) For meetings concerning a safety issue or disciplinary
change in placement due to a violation of a student code of
conduct, an LEA shall provide written notice to the parents of a
child with a disability at least twenty-four (24) hours before an ARC
meeting.

(3) The meeting notice described in subsections (1) and (2) of
this section shall:

(a) Indicate the purpose, time, and location of the meeting and
who will be in attendance;

(b) Inform the parents of the ability to invite other individuals
who have knowledge or special expertise regarding the child as
apprapeate;tamd t he parentds home or

(c) For a child with a disability, beginning not later than the first
IEP to be in effect when the child turns sixteen (16), or younger if
determined appropriate by the ARC, the notice shall indicate:

1. That a purpose of the meeting will be the consideration of
postsecondary goals and transition services for the child;

2. That the LEA will invite the student; and

3. Any other agency that will be
representative.

invited to send a

indepen

parento
however,

t h

uati ol
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Section 4. Prior Written Notice to Parents.
(1) An LEA shall provide written notice to the parents of a child
with a disability within a reasonable time before the LEA

implements:
(@) A _proposal [Propeses] to initiate or change the

identification, evaluation, or educational placement of the child or
the provision of FAPE to the child; or

(b) A refusal [Refuses] to initiate or change the identification,
evaluation, or educational placement of the child or the provision of
FAPE to the child.

) [An%EAshalemwdeMmﬁemqet}eem#&&parem&eL&emm

with—a—disabiityatteastbwenty-four {24y hoursbefore—a-meeting

{3)-]The notice required by subsection[s] (1) [ard—2)] of this
section shall include:

(a) A description of the action proposed or refused by the LEA,

(b) An explanation of why the LEA proposes or refuses to take
the action;

(c) A description of any other options that the LEA considered
and the reasons why those options were rejected;

(d) A description of each evaluation procedure, assessment
[test], record, or report the LEA used as a basis for the proposed or
refused action;

(e) A description of any other factors that are relevant to the
LEAO6s propsabal or refu

(f) A statement that the parents of a child with a disability have
protection under the procedural safeguards in 707 KAR Chapter 1
and 34 C.F.R. 300.504, and if this notice is not an initial referral for
evaluation, the means by which a copy of the procedural
safeguards can be obtained; and

(g) Sources for the parents to contact to obtain assistance in
understanding the provisions of this section.

(3) [4)] The notice required by [ i ] this
section shall be written in language understandable to the general
public and provided in the native language or other mode of
communication of the parent unless it is clearly not feasible to do
so. If the native language of the parent is not a written language,
the LEA shall take steps to ensure that the notice is translated
orally or by other means so that the parent understands the
content of the notice and that there is written evidence of the
translation.

Section 5. [Seetion—4-] Procedural Safeguards Notice. (1) A
copy of the procedural safeguards notice, [{]including[;] par e
rights,[)] shall be given to the parents of a child with a disability one
(1) time a school year. A copy of the notice shall also be provided
to the parent:

(a) Upon initial referral or parent request for evaluation;

(b) Upon the receipt of the first state written complaint;

(c) Upon the receipt of the first filing of a due process hearing
in a school year;

(d) In accordance with the discipline procedures in which a
decision is made to remove a student, which constitutes a change
in placement, because of a violation of the code of student
conduct; and

(e) Upon request by a parent.

(2) The procedural safeguards notice shall include a full
explanation of all the procedural safeguards available under 707
KAR Chapter 1 and 34 C.F.R. 300.504.

Section 6.[Seetion—5:] Parental Consent. (1) An LEA shall
obtain informed parental consent before conducting an initial
evaluation or reevaluation and before the initial provision of
specially designed instruction and related services.

(2) If the parent of a child with a disability refuses to consent to
the initial evaluation or fails to respond to a request to provide
consent, the LEA may pursue the initial evaluation by using the
procedures in this administrative regulation for mediation, dispute
resolution meeting, or a due process hearing. However, the LEA
shall still be considered to be in compliance with 707 KAR 1:300,
Section 4, and 707 KAR 1:310 if it declines to pursue the
evaluation.

nt 6
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(3) If the child is in the custody of the state and is not residing
with the childdés parent, t he
from the parent for initial evaluations to determine the eligibility of
the child if:

(a) Despite reasonable efforts, the LEA cannot discover the
whereabouts of the parent(s);

(b) The rights of the parent(s) have been terminated by a court
of competent jurisdiction; or

(c) The rights of the parent(s) to make educational decisions
have been subrogated by a court of competent jurisdiction and an
individual appointed by the court to represent the child has given
consent to the initial evaluation.

(4) In order to document the reasonable efforts taken by the
LEA to discover the whereabouts of the parent(s), the LEA shall
keep a record of its attempts which may include:

(a) Detailed records of telephone calls made or attempted and
the results of those calls;

(b) Copies of correspondence sent to the parents and any
responses received; and

(c) Detailed records
place of employment and the results of those visits.

(5) If the parent of a child refuses to give consent for the
provision of initial specially designed instruction and related
services or fails to respond to a request for consent, the LEA shall
not provide these[sueh] services and shall not use a due process
hearing or mediation procedures in order to obtain agreement or a
ruling that the services may be provided to the child.

(6) The LEA shall obtain consent before conducting a
reevaluation of a child with a disability. If the parent refuses to
consent, the LEA may pursue the reevaluation by using the
procedures in this administrative regulation for mediation, dispute
resolution meeting, or a due process hearing.

(7) Parental consent for reevaluation shall not be required if the
LEA can demonstrate that:

(a) It made reasonable efforts to obtain this[sueh] consent
and followed the procedures in subsection (4) of this section [ef

i i i ien] to show those efforts; and

(b) The parent failed to respond.

(8) Parental consent shall not be required before:

(a) Reviewing existing data as part of an evaluation or
reevaluation; or

(b) Administering a test or other evaluation that is administered

to all children unless consent is required of all parents before the
administration of the test or evaluation.
s (9) The LEA shall not be considered to be in violation of the
requirements to make a free appropriate public education available
to the child if the LEA [IEA] decides not to pursue the consent
through due process procedures set out in Sections 9 and 12 [ard
11] of this administrative regulation and the LEA shall not be
required to convene an ARC meeting or develop an IEP if the
parent of the child:

(a) Fails to respond or refuses to consent to a request for
evaluation;

(b) Fails to respond or refuses to consent to a request for
services; or

(c) Refuses to consent to a reevaluation.

of

Section 7.[Seetior—6:] Representation of Children. (1) If the
child is a foster child and does not reside withthe chi | d 6
the LEA shall make reasonable efforts to obtain the informed
consent of the parent for an initial evaluation. The LEA shall not be
required to obtain this consent if:

(a) Despite reasonable efforts, the LEA cannot discover the
whereabouts of the parent;

(b) The rights of the parents have been terminated in
accordance with state law; or

(c) The rights of the parents to make educational decisions
have been subrogated by a court in accordance with state law and
the consent for initial evaluation has been given by someone
appointed by the court [judge] to represent the child.

(2) The biological or adoptive parent, when attempting to act as
the parent and when more than one (1) party meets the definition
of parent under 707 KAR 1:280(43), shall be presumed to be the

Vi sits

S

LEA is

mad
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parent for purposes of 707 KAR Chapter 1 unless the biological or
adoptive parent does not have the legal authority to make
educational decisions for the child. If there is a judicial order that
identifies a specific person or persons who meets the definition of
"parent" in Section 1(43)(a) through (d) of 707 KAR 1:280 to act as
the parent of a child or to make educational decisions on behalf of
a child, the order shall prevail.

(3) An LEA shall ensure the rights of a child are protected by
appointing a surrogate parent to make educational decisions for
the child if:

(a) No individual can be identified as a parent as defined in 707
KAR 1:280;

(b) An LEA, after reasonable efforts, cannot discover the
whereabouts of the parents;

(c) The child is a ward of the state; or

(d) The child is an unaccompanied homeless youth as defined
in the McKinney-Vento Homeless Assistance Act, 42 U.S.C.
11431.

(4) The LEA shall keep a record of the reasonable efforts it
made to discover the whereabouts of the parents, such as:

(a) Detailed records of the telephone calls made or attempted
and the results of those calls;

(b) Copies of correspondence sent to the parents and any
responses received; and

(c) Detailed records of visits made to the parent 6 s
place of employment and the results of those visits.

(5) An LEA shall have a procedure for determining whether a
child needs a surrogate parent and assigning a surrogate parent to
the child. The surrogate parent of the child shall have all the rights
afforded parents under Part B of IDEA, 34 C.F.R. Part 300, and
707 KAR Chapter 1, to make decisions about educational issues
for a child.

(6) An LEA shall have a procedure for selecting surrogates. A
surrogate:

(a) Shall not be an employee of the Kentucky Department of
Education, the LEA, or any other agency that is involved in the
education or care of the child;

(b) Shall not have any personal or professional interest that
conflicts with the interests of the child; and

(c) Shall have knowledge and skills that ensure adequate
representation of the child.

(7) A person who is otherwise qualified to be a surrogate
parent shall not be considered an employee of the LEA solely
because he or she is paid by the LEA to serve as a surrogate
parent.

(8) In the case of a child who is an unaccompanied homeless
youth, appropriate staff of emergency shelters, transitional
shelters, independent living programs, and street outreach
programs may be appointed as temporary surrogate parents
without regard to the criteria listed in until a surrogate parent can
be appointed that meets all the requirements of this section.

(9) An LEA shall make reasonable efforts to ensure the
assignment of a surrogate not more than thirty (30) days after there
is a determination by the LEA that the child needs a surrogate.

(10) The surrogate parent may represent the child in all
matters relating to the identification, evaluation, and educational
placement of the child and the provision of FAPE to the child.

(11) When a child with a disability reaches the age of majority,
all rights under 707 KAR Chapter 1 shall transfer from the parents
to the child, unless the child has been declared incompetent under
KRS Chapter 387 in a court of law. An LEA shall notify the child
with a disability and the parents of the transfer of the rights.

Section 8.[Seetion—#] State Complaint Procedures. (1) The
following procedures shall apply to the Kentucky Department of
Education as to written complaints submitted pursuant to 34 C.F.R.
300.151 through 300.153:

(a) The Kentucky Department of Education shall have [ef] sixty
(60) days after a complaint is filed to carry out an independent
investigation, if necessary;

(b) The complainant and the LEA shall each have an
opportunity to submit additional information about any allegation in
the complaint;

home
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(c) The LEA shall have an opportunity to respond to the
complaint including, at least:

1. A proposal to resolve the complaint; and

2. An opportunity for the parent who has filed the complaint
and the LEA to voluntarily engage in mediation;

(d) The department shall review [ef] all relevant information;
and

(e) The department shall issue a written decision addressing
each allegation in the complaint and containing the findings of fact
and conclusions and the reasons for the final decision.

(2) Any organization or individual including someone from
outside the state may file a signed written complaint under this
administrative regulation.

(3) The complaint shall include:

(a) A statement that the LEA or other public agency providing
educational services to identified students has violated a
requirement of 707 KAR Chapter 1 or IDEA[administrative]
regulations;

(b) The facts on which the statement is based,;

(c) A signature and contact information for the complainant;

(d) Name and residence of the child, or contact information, if
the child is homeless under the McKinney-Vento Homeless
Assistance Act, 42 U.S.C. Section 11431,

(e) Name of the school the child is attending;

o (f) A description of the nature of the problem, including facts
related to the problem;

(g) A proposed resolution of the problem to the extent it is
known and available to the complainant at the time of the filing;
and

(h) Information indicating that the violation did not occur more
than one (1) year prior to the date of the receipt of the complaint.

(4) The party filing the complaint shall forward a copy to the
LEA.

(5) The complainant, parent, or the LEA shall have a right to
appeal the written decision from a complaint to the Commissioner
of the Kentucky Department of Education. This appeal shall be
filed within fifteen (15) business days of the receipt of the decision.

(6) The Kentucky Department of Education shall allow an
extension of the time limit under subsection (1)(a) of this section
[onty] if,

(a) Exceptional circumstances exist
accordance with 34 C.F.R. 300.152(b)(1); or

(b) [H#] The parent and the LEA agree to extend the time line to
engage in mediation or other alternative means of dispute
resolution.

(7) The Kentucky Department of Education shall ensure the
final decision from a complaint shall be effectively implemented. To
achieve compliance, the Department of Education may apply:

(a) Technical assistance activities;

(b) Negotiations; or

(c) Corrective actions.

as _established in

Section 9.[Seetion—8:] Right to Mediation and Due Process
Hearings. (1) An LEA and parent of a child with a disability shall
have the right to request mediation from the Kentucky Department
of Education to resolve any disputes that may arise under 707 KAR
Chapter 1.

(2) A parent or an LEA may initiate a due process hearing on
any of the matters described in the written notice relating to
identification, evaluation, or educational placement of a child with a
disability or the provision of FAPE to the child or the refusal to
initiate or change the identification, evaluation, or educational
placement of the child.

(3) When a hearing is initiated, the LEA shall inform the parent
of the availability of mediation to resolve the dispute.

(4) The LEA shall inform the parent of any free or low-cost
legal and other relevant services available in the area if the parent
requests the information or if a parent or LEA initiates a hearing.

Section 10.[Seetion—9:] Mediation Rights. (1) The mediation
process, if chosen, shall:

(a) Be voluntary;

(b) Not be

used to deny or

del

ay

a
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process hearing under Sections 9 [8] and 12 [4%] of this
administrative regulation or 34 C.F.R. 300.507, or to deny any
other rights afforded under this administrative regulation or IDEA
Subpart E; and

(c) Be conducted by a qualified and impartial mediator trained
in effective mediation techniques.

(2) The Kentucky Department of Education shall maintain a list
of qualified mediators who shall:

(@) Not be an employee of the Kentucky Department of
Education or the LEA that is involved in the education or care of
the child,;

(b) Be chosen at random for the mediation process; and

(c) Not have a personal or professional conflict of interest.

(3) The Kentucky Department of Education shall bear the cost
of the mediation process.

(4) The sessions in the mediation process shall be:

(a) Scheduled in a timely manner not to exceed sixty (60) days;
and

(b) Held at a location that is convenient to both parties to the
dispute.

(5) In a mediation session in which a resolution is reached by
the parties, a legally-binding written agreement shall be executed
that:

(a) Sets forth the resolution and a timeline in which it shall be
implemented;

(b) States that all discussions that occurred in the mediation
process shall be confidential; and

(c) May not be used as evidence in any subsequent due
process hearing or civil proceeding.

(6) Both the parent and a representative of the LEA who has
the authority to bind the LEA shall sign the agreement. The
agreement shall be enforceable in any state court of competent
jurisdiction or in a district court of the United States.

(7) Mediation may address issues surrounding the education of
the child, including ongoing alleged violations of IDEA,
compensatory weducation, or any
enroliment in the school district.

Section 11.[Seetion-10:] Dispute Resolution. (1) Within fifteen
(15) days of receiving notice of parental request for a due process
hearing, the LEA shall convene a meeting with the parent and the
relevant member or members of the ARC who have specific
knowledge of the facts identified in the due process hearing
request. The parent and the LEA shall determine the relevant ARC
members to attend the resolution session. A representative of the
LEA who has decision-making authority on behalf of the LEA shall
also attend this meeting. An attorney for the LEA shall not attend
the meeting unless an attorney accompanies the parent.

(2) The purpose of this meeting is:

(a) To allow the parents to discuss their due process hearing
request;

(b) To discuss the facts that formed the basis of the request;
and

(c) To give the LEA an opportunity to resolve the complaint.

(3) This meeting shall not take place if the parents and the LEA
agree in writing to waive the meeting or agree to use the mediation
process.

(4) If the parties reach a resolution to the dispute, the parties
shall execute a legally-binding agreement that is; [;]

(a) Signed by both the parent and a representative of the LEA
who has the authority to bind the LEA; and

(b) Is enforceable in any state court of competent jurisdiction or
a district court of the United States.

(5) The dispute resolution agreement may be voided by either
party within  t hree (3) business days

(6) If the LEA has not resolved the complaint to the satisfaction
of the parents within thirty (30) days of the receipt of the due
process hearing request, the due process hearing may occur.

(7) The timeline for issuing a final decision pursuant to 34
C.F.R. 300.515 shall begin at the expiration of the thirty (30) day
timeline referred to in subsection (6) of this section, except for
adjustments allowed in subsections (11) and (12) of this section.

(8) The failure of the parent who filed the due process hearing

request to participate in the resolution meeting shall delay the
timelines for the resolution process and the due process hearing
until the meeting is held unless the parties have jointly agreed to
waive the resolution process or use mediation.

(9) If the LEA is unable to obtain the participation of the parent
in the resolution meeting after reasonable efforts have been made
and documented, the LEA may request, at the conclusion of the

thirty ( 3 0) day period, t hat a hearing
due process hearing request.

(10) The LEA shall keep a record of the reasonable efforts
made to obtain the participation of the parents in the resolution
meeting such as:

(a) Detailed records of telephone calls made or attempted and
the results of those calls;

(b) Copies of correspondence sent to the parents and any
responses received; and

(c) Detailed records of any visits
place of employment and the results of those visits.

(11) If the LEA fails to hold the resolution meeting within fifteen
(15) days of receiving the notice of

request or fails to participate in the resolution meeting, the parent
may seek the intervention of a hearing officer to begin the forty-five
(45) day due process hearing timeline in 34 C.F.R. 300.515.

(12) The forty-five (45) day timeline for the due process
hearing in 34 C.F.R. 300.515 starts the day after one (1) of the
following events:

(a) Both parties agree in writing to waive the resolution
meeting;

(b) After either the mediation or resolution meeting starts but
before the end of the thirty (30) day period, the parties agree in
writing that no agreement is possible; or

(c) If both parties agree in writing to continue the mediation at
the end of the thirty (30) day resolution period, but later the parent
or the LEA withdraws from the mediation process.

ot h eSection 4X[Seetionrdd ]l HedriegdRightso (1)t Theeparenhaof b d 6 s
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child with a disability or the attorney representing the child, or the
LEA that files a request for a hearing shall provide notice to the
Kentucky Department of Education, to request a hearing. The
notice shall contain:

(a) The name of the child;

(b) The address of the residence of the child;

(c) The name of the school the child is attending;

(d) A description of the nature of the problem; and

(e) Facts relating to the problem and a proposed resolution to
the extent known and available to the parents at the time.

(2) The Kentucky Department of Education shall provide a
model form entitled "Request for a Due Process Hearing", that
meets these requirements to assist parents in filing a request for a
due process hearing.

(3) A party shall not have a due process hearing until the party,
or the attorney representing the party, files a notice that contains
the information listed in subsection (1) of this section. This notice
shall be provided to the other party and to the Kentucky
Department of Education.

(4) The procedures included in KRS Chapter 13B and IDEA
Subpart E shall apply to a due process hearing.

Section 13.[Seetion—12:] Appeal of Decision. (1) A party to a
due process hearing that is aggrieved by the hearing decision may
appeal the decision to members of the Exceptional Children
Appeals Board as assigned by the Kentucky Department of
Education. The appeal shall be perfected by sending, by certified
mail, to the Kentucky Department of Education, a request for
dppea, wiah thete (30 cateridar dayx o theidate of nthe hearing
of f i de@sio s

(2) A decision made by the Exceptional Children Appeals
Board shall be final unless a party appeals the decision to state
circuit court or federal district court.

(3) Except as provided in Sections 15 [34] and 16 [15] of this
administrative  regulation, during the pendency of any
administrative or judicial proceeding, including the dispute
resolution meeting the child involved in the hearing or appeal shall
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remain in the child's current educational placement, unless the LEA
and the parent agree to another placement. However, the child
shall not be required to remai
placement if the complaint involves an application for initial
services for a child who is transitioning from the early intervention
program into preschool and the child is no longer eligible for the
early intervention program due to age. In that case the LEA shall
not be required to provide the early intervention services the child
had been receiving but would be required to provide any special

n

student has been placed in an interim alternative educational
setting, the LEA shall invite staff from that alternative setting to the
ARCmedirg. chi |l dé6s current educati

Section 15.[Seetion—14:] Manifestation Determination. (1)
Within ten (10) school days of any decision to change the
placement of a child with a disability because of a violation of a
code of student conduct, the relevant members oft he c hi |
as determined by the LEA and the parent, shall convene a meeting

onal

dos

AR

to review all relevant information i
childés | EP, any t eac-¢olkected dabasamd v at i on
any relevant information provided by the parents to determine:

(a) If the conduct in question was caused by, or had a direct

education and related services that the child is eligible for and that
are not in dispute between the parent and the LEA.

(4) If the hearing involves an application for initial admission to
public school, and if there is consent of the parents, the child shall

be placed in the public school until the proceedings are final. and substantial relationship to the c
(b) I'f the conduct in question was
Section 14.[Seetion—13:] Discipline Procedures. (1) The ARC failure to implement the IEP.
may consider any relevant circumstances [en—a—case-by-case (2) The conduct shall be determined to be a manifestation of
basis] when determining whether to order a change in placement the <chil dés disability i f the ARC ¢
for a child with a disability who violates a code of student conduct. conditions in subsection (1)(a) or (b) of this section was met.
(2) School personnel may remove a student with a disability (3) If the ARC determines that the condition described in
wh o viol ates a code of student subsectionu(t)th) off thiso sectioh was met,tthedLEA shéllstake
placement to an appropriate interim alternative education setting, immediate steps to remedy those deficiencies.
another setting, or suspension, for not more than ten (10) (4) If the ARC determines that the conduct was a manifestation
consecutive school days (to the extent those alternatives are of the childés disability, the ARC sh
applied to children without disabilities). (a)1. Conduct a functional behavioral assessment, unless the
(3) School personnel may remove a student with a disability LEA had conducted a functional behavioral assessment before the
from the student 6 eradditional genots ofptim& c e mieehavior that resulted in the change of placement occurred and
of not more than ten (10) consecutive school days in the same had implemented a behavioral intervention plan for the child; or
school year for separate incidents of misconduct as long as those 2. Review the behavioral intervention plan, [{]if one had
removals do not constitute a change in placement because of already been developed,[}] and modify it, as necessary, to address
disciplinary removals. the behavior; and
(4) If the behavior that gave rise to the violation of the school (b) Return the child to the placement from which the child was
code is determined not to be a maremdvedsunless theo EA arfd the lpaentcagreel td 8 shadie afa b i | i t y
(as described in Section 15 [24] of this administrative regulation), placement as part of the modification of the behavioral intervention
school personnel may apply the relevant disciplinary procedures to plan or because of the special circumstances explained in
children with disabilities in the same manner and for the same subsection (5) of this section.
duration as the procedures would be applied to children without (5) School personnel may remove a child with a disability to an
disabilities for removals that would exceed ten (10) consecutive interim alternative educational setting for not more than forty-five
school days. (45) school days without regard to whether the behavior is a
(5) After a child with a disability has been removed from the mani festation of the childds disabili
childds current pl acement for t en (&) Lames aswedpandol or pdsaegses a weapon dt schod, @am e
school year, educational services as described in subsection (6)(a) school premises, or to or at a school function under the jurisdiction
and (b) of this section shall be provided during any subsequent of the Kentucky Department of Education or the LEA;
days of removal. (b) Knowingly possesses or uses illegal drugs, or sells or
(6) A child with a disabiity who is removed f rsoligits théd sale ofhai dordrdlled substance while at school, on
current placement for more than ten (10) consecutive school days school premises, or at a school function under the jurisdiction of
shall: the Kentucky Department of Education or the LEA; or
(a) Continue to receive a free, appropriate public education so (c) Has inflicted serious bodily injury upon another person
as to enable the child to continue to participate in the general while at school, on school premises, or at a school function under
curriculum, although in another setting, and to progress toward the jurisdiction of the Kentucky Department of Education or the
meeting the goals set out in the ¢¢HBAI 1 dds | EP; and
(b) Receive, as appropriate, a functional behavioral (6) On the date on which a decision is made to make a
assessment, and behavioral intervention services, and removal that constitutes a change of placement of a child with a
modifications[;] that are designed to address the behavior violation disability because of a violation of the code of student conduct, the
so that it does not recur. LEA shall notify the parents of the decision and provide the parents
(7) The services described in subsection (6) of this section may with a copy of the procedural safeguards in accordance with
be provided in an interim alternative educational setting. Section 5 [4] of this administrative regulation.
(8) An LEA shall be required to provide educational services to (7) The ARC of the child shall determine the interim alternative
a child with a disability during periods of removal of ten (10) or less educational setting and the services for any child removed under
school days in the same school year if it provides services to Sections 14(4), 14(10), and 15(5) [43(4)},{(16)-and-14(5)] of this
children without disabilities who are similarly removed. administrative regulation.
(9) After a child with a disability has been removed from the
chil dds cur rfernten (10)l sehoot dagsnirt the same Section 16.[Seetion—15.] Appeals from Placement Decisions.
school year, and the current removal is for not more than ten (10) (1) The parent of a child with a disability who disagrees with any
consecutive school days and is not a change in placement decision regarding placement under Section 14 or 15 [13-6r-14] of
because of disciplinary removals, school personnel, in consultation this administrative regulation or the manifestation determination, or
with at least one (1) ofthe <chi |l d6s teachers, anhL&A that bdlieviesethamnmaintaining theecurrent placement of the
extent to which educational services explained in subsection (6) of child is substantially likely to result in injury to the child or to others
this section are needed. may request a hearing by filing using the procedures contained in
(10) If a removal is a change in placement because of Sections 9 and 12 [8-and-11].
disciplinary removals, the chi)l dbés @RAhearing dfficer shalhhea rard nvaket ahdetermihagom ( 1 0

school days after the change of placement is made and shall
determine the appropriate educational services for the child. If the
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regarding an appeal requested pursuant to subsection (1) of this
section.
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(3) In making a determination, the hearing officer may order a
change in placement of a child with a disability. The hearing officer
may:

(a) Return the child to the placement from which the child was
removed; or

(b) Order a change in placement of the child to an appropriate
interim alternative educational setting for not more than forty-five
(45) school days if the hearing officer determines that maintaining
the current placement is substantially likely to result in injury to the
child or others.

(4) If[When] an appeal has been requested pursuant to this
section, the child shall remain in the interim alternative educational
setting pending the decision of the hearing officer, or until the
expiration of the time provided for in subsection (3)(b) of this
section, whichever occurs first, unless the parent and the LEA
agree otherwise.

(5) An appeal under this section shall:

(a) Be conducted in an expedited manner;

(b) Shall occur within twenty (20) school days from the date the
request is filed; and

(c) Shall result in a determination within ten (10) school days
after the hearing.

Section 17.[Section-16:] Basis of Knowledge. (1) An LEA shall
be deemed to have knowledge that a child is a child with a
disability if:

(a) The parent of the child has expressed concern in writing,
[€lor orally if the parent cannot express it in writing,[})] to
supervisory or administrative personnel of the appropriate LEA or
to the teacher of the child, that the child is in need of special
education and related services;

(b) The parent of the child has requested an evaluation
pursuant to the requirements in 707 KAR 1:300; or

(c) The teacher of the child, or other personnel of the LEA, has
expressed concern about a pattern of behavior or performance of
the child directly to the director of special education or other
supervisory personnel of the LEA.

(2) An LEA shall not be deemed to have knowledge that a child
is a child with a disability if, after receiving information that the child
may have a disability:

(a) The LEA conducted an evaluation and determined the child
was not a child with a disability;

(b) The LEA determined an evaluation was not necessary and
provided notice to the parents of these determinations; or

(c) The parents refused to consent to an evaluation or refused
initial services.

(3) If an LEA does not have knowledge that a child is a child
with a disability prior to taking disciplinary measures against the
child, the child may be subjected to the same disciplinary
measures as measures applied to children without disabilities.

(4) If a request is made for an evaluation of a child during the
time period in which the child is subjected to disciplinary measures,
the evaluation shall be conducted in an expedited manner. Until
the evaluation is completed, the child shall remain in the
educational placement determined by school authorities, which
may include suspension or expulsion without educational services.

Section 18.[Seetior—17] Reporting to Law Enforcement
Agencies. (1) Notwithstanding any provisions of 707 KAR Chapter
1, an agency may report a crime committed by a child with a
disability to appropriate authorities.

(2) If an LEA reports a crime committed by a child with a
disability, it shall ensure that copies of the special education and
disciplinary records of the child are transmitted for consideration by
the appropriate authorities to the extent the transmission is
permitted by the Family Educational Rights and Privacy Act, 20
U.S.C. Section 1232g.[
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CONTACT PERSON: Todd Allen, General Counsel, Kentucky
Department of Education, 300 Sower Boulevard, 5th Floor,
Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-564-
9321, email regcomments@education.ky.gov.

LABOR CABINET
Departmentof Wor ker s o
(As Amended at ARRS, September 14, 2021)

Cl aim

803 KAR 25:165. Electronic Data Interchange vendor
approval.

RELATES TO: KRS 342.0011(1), (6), (7), (22), (26), 342.038,
342.039, 342.260, 342.340

STATUTORY AUTHORITY: KRS 342.038, 342.039, 342.260,
342.340

NECESSITY, FUNCTION, AND CONFORMITY: KRS 342.260
requires the commissioner to promulgate administrative regulations
necessary to carry on the work of the department. KRS 342.038
requires an employer to keep a record of all injuries received by
the employerds employees
injury causing the employeeds
work. KRS 342.039 requires insurance carriers, each self-insured
group, and each employer authorized to carry its own risk to file
detailed claim information with the department. KRS 342.340
requires information to be fi
policy is |ssued mod|f|ed cancelled, lapsed, or termlnated [lhe

Fequ-Fed—da&a—]Tms admlnlstratlve regulation establlshes the
procedure to become an approved Electronic Data Interchange

vendor.

Section 1. Definitions.

(1) "Applicant" _means a vendor seeking to become an
approved vendor.

(2Q[H)] "Approved vendor" means a vendor approved and
certified by t he commi ssioner
Claims in accordance with this administrative regulation.

(3)[¢2)] "Electronic Data Interchange" or "EDI" means the
electronic transmission of data to and from the Department of
Wor kersdé Claims by wuse of EDI
Proof of Coverage Release, 2.1 version, of the International
Association of Industrial Accident Boards and Commissions.

(A)[63)] "Vendor" means an entity that formats electronic data
for transmission t o the
transmits el ectronic dat a t o
Claims, and responds to any technical issues related to the
content or_structure of an electronic data interchange file.
[transcribes information into-anelectronic format, accepts data

issions. - : : :

t+-h-e—bBepart-ment—-olf

Section 2. Application and Qualifications.

(1) An application for approval as an EDI vendor shall be
submitted to the commissioner on Form EDIVEN-01, EDI Vendor
Application.

(2) An shalllmeet—al—of—the—following
(a) [W%M]Submit EDI transactions from trading

partners and claim administrat
Claims using only EDI Claims Release, 3.0 version, and Proof of
Coverage Release, 2.1 version, of the International Association of
Industrial Accident Boards and Commissions (["]IAIABC["]).
Kentucky-specific  edits for EDI may be found at
http://www.labor.ky.gov/workersclaims/Pages/EDI.aspx;

(b) [Fhe—applicant—shall]Be capable of transmitting and

receiving data through secure file transfer protocol (["]SFTP[4);[]

(c) [Fhe-applicant-shal]Be able to send and receive data on a
daily basis;[-]

Wor kersd Cl ai

applicant

and t
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(d) [Fhe-applicantshall]Provide and identify a contact person material is incorporated by reference:
capable of providing quick resolution of issues that arise during (a) "Electronic Data Interchange Vendor Application", EDIVEN-
attempted data delivery. The contact information shall include the 1, August 10 [Mareh-1], 2021 edition.
contactods name, phone number, e ma i(2) Thia dndterial stmy be anspectedp leopisdi oradbtained,
address;[-] subject to applicable copyright |l aw,
(f) [Fhe—applicant-shal]Submit a list of all insurance carriers Claims, Mayo-Underwood Building, 3rd Floor, 500 Mero Street,
for which it will be delivering and receiving data. The list shall Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30
include the name of the insurancemcarraider , mayhe alsmsurbancegoumar rater 6s
federal employer identification number, the name of a contact https://labor.ky.gov/comp/Forms/Pages/default.aspx.
person for the insurance carrier, and t h at personds email, phone
number, and mailing address;[-] CONTACT PERSON: B. Dale Hamblin, Jr., Assistant General
(9) [Fhre—appheantshal]Submit data for no less than eight Counsel, Depart ment of -Wdderwoaelr s 6 Cl
(8)[ten{20)] insurance carriers;[-] Building, 3rd Floor, 500 Mero Street, Frankfort, Kentucky 40601,
(h) [Fhe—applicant—shall]Be and remain a member of the phone (502) 782-4404, fax (502) 564-0681, emall
IAIABC; and[-] Dale.Hamblin@ky.gov.
(i) [Fhe—applicantshal]Comply with the provisions of KRS
Chapter 342 and 803 KAR Chapter 25[the—administrative
regutations—promulgated—by—the—commissioner—of—the LABOR CABINET
Bbepartment—oft Workerso Clai ms Department of Workers6 CIl ai ms
(As Amended at ARRS, September 14, 2021)
Section 3. Application Process.
(1) Upon natification that the application has been accepted, 803 KAR 25:170. Filing of claims information with the
the applicant shall contact the Data Management Branch of the Office of Workers' Claims.
Division of Information Technology and Support Services of the
Kentucky Labor Cabinet to schedule two (2) test data RELATES TO: KRS 342.038, 342.039
transmissions. STATUTORY AUTHORITY: KRS 342.039
(2) If both transmissions are successfully completed, trading NECESSITY, FUNCTION, AND CONFORMITY: KRS 342.039
partner information from the vendor shall[wil] be added to the requires the Commissioner [Exeeutive-Director] of the Department
dat abase of the Department of Wor [Offiee]s 0f Workeis'm€laims Toh promulgated adminigtratiye
begin submission of data once notified that it has been certified as regulations by which each insurance company writing workers'
anapproved EDI vendor by the Depart momgensation pdlices kne¢he Ednmahivealihjrevery group of self-
insurers, and each employer carrying its own risk shall file detailed
Section 4. Certification. claim information contained in the model regulation developed by
(1) A person or entity shall not act as or hold itself out as an the National Association of Insurance Commissioners (NAIC) in
approved EDI vendor unless that person or entity has been conjunction with the International Association of Industrial Accident
approved by the commissioner of the Department of Wo r k e r s @Boards and Commissions (IAIABC). This administrative regulation
Claims in accordance with this administrative regulation. establishes the requirements for filing claims information with the
(2) Certification that a vendor has been approved by the Department [Office] of Workers' Claims.
commissioner shall remain in effect until revoked by the
commissioner pursuant to Section 5 of this administrative Section 1. Definitions. (1) "Carrier" is defined by[in] KRS
regulation or voluntarily surrendered. A vendor that voluntarily 342.0011(6).
surrenders its certificate shall notify the commissioner in writing. {2)—"Data—collection—agent"—means—a—business—or—entity-that
(3) If[\When] a vendor desires to deliver and receive data for keys-informatien-in-an-electronic-format-and-transmits-the-resulting
an insurance carrier not previously reported to the department, an y y Offi W
email shall be sent to the department seeking approval to deliver Claims:]
and send data for the new insurance carrier. (2)[(3)] "Commissioner" [“Exeecutive-directer-] is defined by[ir]
(@) The email shall contain the name and FEIN of the new KRS 342.0011(9).
insurance carrier. (3) "Vendor" means an entity that transcribes information into
(b) Attached to the email shall be an updated carrier list that an electronic format, accepts electronic data transmissions, and
includes that new insurance carrier. sorts the resulting data for delivery to and from the Department of
(c) Upon confirming with the Department of Insurance that Workersé Cl ai ms.
the new insurance carrier is authorized to transact the {4 "Value-added-network'-means—a—business—or-entity-that
business o f workersbd compensat i aed élen iddata-transerlssy ore missi
Depart ment of Workersé Claims shé
vendor[receipt-of-an-emai-confirmation-from-the-Department
of—Wo+k-e+—$ dpprd@ihgathe mansmittal of data for the new Section 2. Reporting Requirements. (1) Each carrier shall file
insurance carrier, and the vendor may begin transmitting data for the information required on the Form |A-1 through [with] a vendor
the new carrier. approved [data—eellection—agent—or—a—valve—added—netweork
designated] by the Department [Office] of Workers' Claims, in
Section 5. Revocation of Certification. The commissioner may electronic  format, according to the time periods
revoke a vendords <certi ficaiftheon aestabished[pregeribed] leydKRSBL2I038v endor
vendor[when-ene-ormore-of the following-oceur]: (2) Each carrier shall file the information required on the Form
(1) [Fhe-vender]Resigns or is removed from membership in IA-2 through [with] a vendor approved [data-collection-agent-ora
the IAIABC; value—added—network—desighated] by the Department [Office] of
(2) [Fhe—vendor]ls unable to be contacted for resolution of Workers' Claims, in electronic format:
transmission issues; (a) As soon as practicable and not later than one (1) week from
(3) [Fhe—vendor]Does not actively take steps to assist in the date payments to an employee are commenced, terminated,
the resolution of EDI related issues [is—dnable—to—reseolve changed, or resumed; and
transmission-issues within-ten-(10)-days-of discovery]; or (b) Every sixty (60) days during temporary total disability.
(4) [Fhe-vender]No longer meets the requirements contained
in Section[subsection] 2(2) of this administrative regulation. Section3.Vendors. The Department of Wor
maintain _a directory of [approved]vendors approved as
Section 6. Incorporation by Reference. (1) The following established in 803 KAR 25:165. The directory may be accessed
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at __ https://labor.ky.gov/Documents/VendorList%20Info.pdf.

_[Data

Section 4. Acknowledgements. An acknowledgement of an
accepted filing made pursuant to this administrative regulation, or a
request by the Department [Office] of Workers' Claims for
resubmission of a report due to incomplete or incorrect information,
shall be made in electronic format through the same vendor [data

collection-agent-or-value-added-network] used for the filing.

Section 5. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Form IA-1", [(]October 10, 1995 edition[}]; and

(b) "Form 1A-2", [{]October 10, 1995 edition[}].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department [Office] of
Workers' Claims, Mayo-Underwood Building, 3 Floor, 500 Mero
Street, [Prevention—Park—657Chamberlain—Avenue], Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: B. Dale Hamblin, Jr,

Assistant General Counsel, Department of Wo r
Claims, Mayo-Underwood Building, 3rd Floor, 500 Mero Street,
Frankfort, Kentucky 40601, phone: (502) 782-4404, fax (502) 564-
0681, email Dale.Hamblin@ky.gov.

LABOR CABINET
Department of Workersb®o
(As Amended at ARRS, September 14, 2021)

803 KAR 25:175. Filing of insurance coverage and notice
of policy change or termination.

RELATES TO: KRS 342.0011(22), 342.340(2)

STATUTORY AUTHORITY: KRS 342.260(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 342.340
requires an insurance carrier to file proof of workers' compensation
insurance coverage for an employer and notice of policy change or
termination in a format [en-a-form] established[preseribed] by the
commissioner [exeecutive—director]. KRS 342.260(1) requires the
commissioner [executive—director] to promulgate administrative
regulations necessary to carry on the work of the department
[effice]. This administrative regulation establishes the requirements
for filing proof of coverage and policy change or termination of
coverage.

Section 1. Definition.
342.0011(22).

"Insurance carrier" is defined by[ir] KRS

Section 2. Reporting Requirements. (1) Each insurance carrier
shall file the information required on the Form POC-1 for each new
policy or a change or termination of a policy.

(2) The information required on the [eompleted] Form POC-1
shall be filed electronically wi_ t h t he
Claims by alan—approved] vendor approved pursuant to 803
KAR 25:165[with-the-Department][Office][ef—Weo+ ke + 5[0

and
)R . ¢ . i 1

Section 3. (1) The Department [Office] of Workers' Claims shall
acknowledge a filing in an electronic format with either an
acceptance or rejection through the vendor used for filing [te-the

carrier-or-its-agent].

ker

C| ainfonsation necessary to be
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(2) A report that is incomplete or provides incorrect information
shall be rejected and not be considered in compliance with KRS
342.340(2) until the information is completed or corrected and
refiled with the department [Office-of- Werkers—Claims].

Section 4. Incorporation by Reference. (1) "Form POC-1",
December 1996 Edition, Department [Office] of Workers' Claims, is
incorporated by reference.

(2) The material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department [Office] of Workers'
Claims, Mayo-Underwood Building, 3™ Floor, 500 Mero Street,
[Prevention—Park—657Chamberlin-Avenue;] Frankfort, Kentucky
40601, Monday through Friday, 9 a.m. to 4 p.m.

CONTACT PERSON: B. Dale Hamblin, Jr., Assistant General

Counsel, Depart ment of -Wdderwloalr s 6 Cl
Building, 3rd Floor, 500 Mero Street, Frankfort, Kentucky 40601,
phone (502) 782-4404, fax (502) 564-0681, email
Dale.Hamblin@ky.gov.
LABOR CABINET
Department of Workerso Cl ai ms

(As Amended at ARRS, September 14, 2021)

803 KAR 25:185. Procedure for e-mail notification of

cancell ation or removal of |l ocati or
compensation coverage.
s 0

RELATES TO: KRS 342.0011(9), (16), 342.260, 342.340

STATUTORY AUTHORITY: KRS 342.260(2), 342.340

NECESSITY, FUNCTION, AND CONFORMITY: KRS
342.260(2) requires the commissioner of the Department of
Wor ker so Cl ai ms t o p r o muldtians toe
establish[on—or before December 31,2015, establishing]
received to create an e-mail
notification system for a person to enter his or her e-mail address
into the Insurance Coverage Look-up database and be notified of
any cancellation of a specific businessowor ker s compensa
coverage. This administrative regulation establishes procedures
and standards for email notification of cancellation of specific
business workersdé compensation cover
wit h the Department of Workersdé Cl ai ms
up database.

admi i

Section 1. Definitions. (1) "Cancellation of coverage" means
coverage lapse notice or an employer location has been removed
from the policy.

(2) "Commissioner" is defined by KRS 342.0011(9).

(3) "Insurance Coverage Look-up database" means a location
in Department of Workersé Clai ms
System (LMS) Web site that links a subscriber to the DWC
Insurance Coverage database.

(4) "Litigation Management System" or "LMS" means the
electronic filing system utilized in the filing and processing of
workersdéd compensation claims in t

(5) "Person" is defined by KRS 342.0011(16).

(6) "Workersdé6 compensation
required by KRS 342.340(1)(a).

( DW

he C

coverag

Section 2. Subscription Requirements. (1) Any person who
wishes toWeceile eelectra@nic mail notification of cancellation of a

specific businessd workersd compensat
wii tmis  t he Depart ment throudgh [#]oits RMelr s 6 Cl a
site[website ite] at

https: //kvworkersclalms Ims ky qov/CoveraqeLookup

(a) The subscriber shall provide through the link the name and
address of each business whose policy is to be monitored.

(b) The subscriber shall provide through the link the e-mail
address to which notices of cancellation of coverage are to be
sent.


http://www.labor.ky.gov/workersclaims
http://www.labor.ky.gov/workersclaims

VOLUME 48, NUMBER 4i OCTOBER 1, 2021

(2)(a) The term for a specific subscriber shall be for a period of
one (1) year from the date of subscription.

(b) There shall not be a limit as to how many times subsequent
consecutive subscriptions may occur.

Section 3. Notification by the Commissioner. Upon notification
from the insurance carrier that the specific policy selected has
been cancelled or that the selected location has been removed
from the policy, the commissioner shall notify the subscriber by e-
mail to the registered e-mail address within five (5) days of the
receipt of a notification of cancellation or removal by the
Depart ment of Workersod Clai ms.

CONTACT PERSON: B. Dale Hamblin, Jr., Assistant General
Counsel, Depart ment of
Building, 3™ Floor, 500 Mero Street, Frankfort, Kentucky 40601,
Phone (502) 782-4404, Fax (502) 564-0681, email
Dale.Hamblin@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
(As Amended at ARRS, September 14, 2021)

806 KAR 4:010. Fees of the Department [Office] of
Insurance.

RELATES TO: KRS 18A.225, 61.874, 304.2-110, 304.2-150,
304.3-150, 304.4-010, 304.9-053, 304.9-105, 304.9-130, 304.9-140,
304.9-150, 304.9-160, 304.9-200, 304.9-260, 304.9-270, 304.9-280
304.9-295, 304.9-300, 304.9-320, 304.9-430, 304.9-432[364.9-485],
304.9-505, 304.9-780, 304.10-120, 304.11-020, 304.15-700, 304.15-
720, 304.17A-300, 304.19-080, 304.29-231, 304.32-120, 304.32-
270, 304.38-040, 304.38-060, 304.38-200, 304.38A-070, 304.45-
140, 304.49-150

STATUTORY AUTHORITY: KRS 61.874(4),
304.4-010(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110(1) authorizes the Commissioner [Exeeutive—Directer] of
Insurance to promulgate reasonable administrative regulations
necessary for or as an aid to the effectuation of any provision of the
Kentucky Insurance Code as defined in KRS 304.1-010. KRS 304.4-
010(1) requires the Commissioner [Exeeutive-Director] of Insurance
to prescribe those services for which fees shall be charged and the
amounts of the fees. KRS 61.874(4) authorizes an agency to charge
fees based on costs for public records used for commercial
purposes. This administrative regulation establishes[shal
preseribe] [preseribes] [these] services for which the Department
[Offiee] of Insurance shall [will] charge fees and the amounts of those
fees.

304.2-110(1),

Section 1. The commissioner shall collect [ir-advanee] fees as
follows:

(1) Annual statement.

(a) Filing each year, $100.

(b) Filing additional or supplemental statement in the same year,
$100.

(2) Filing charter documents.

(@) Original charter document, bylaws, and records of
organization, or certified copies thereof required to be filed, $100.

(b) Amended charter documents, bylaws, and records of
organization, or certified copies thereof required to be filed, fifty (50)
dollars.

(3) Certificate of authority.

(a) Issuance of original certificate, $500.

(b) Amending, to add a line, fifty (50) dollars.

(c) Renewal, each year, $100.

(4) Organization of domestic mutual insurers: filing application for
solicitation permit and issuance of [sueh] permit, $200.

(5) Self insurer.

(a) Application to become self insurer under KRS Chapter 304
Subtitle 39, $200.

(b) Notification of self-insurance program under KRS Chapter

-Wdderwloaglr s 6
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304 Subtitle 32, fifty (50) dollars.

(6) Agent license, line of authority, license renewal,
appointment, appointment renewal, and late renewal penalty. Each
individual agent and each business entity agent.

(a) License and line of authority:

1. Resident individual license, forty (40) dollars and an
additional forty (40) dollars for each line of authority;

2. Nonresident individual license, fifty (50) dollars and an
additional fifty (50) dollars for each line of authority;

3. Resident business entity license, $100 and an additional
$100 for each line of authority; and

4. Nonresident business entity license, $120 and an additional
$120 for each line of authority.

(b) Temporary license as agent, twenty (20) dollars.

@d) lacensesrgnewal bignmal:

1. Resident individual license renewal:

a.[ta)] If no active appointment, forty (40) dollars; and

b.[¢s)] If one (1) or more active appointments, zero dollars;

2. Nonresident individual license renewal:

a.[ta)] If no active appointment, fifty (50) dollars; and

b.[¢s)] If one (1) or more active appointments, zero dollars;

. Resident business entity license renewal:

. If no active appointment, $100; and

. If one (1) or more active appointments, zero dollars; and
. Nonresident business entity license renewal:

. If no active appointment, $120; and

. If one (1) or more active appointments, zero dollars.

(d) Appointment, per foreign or alien insurer represented:

1. Resident individual appointment, for each form filed:

a. Property, casualty, and personal lines of authority of agent,
forty (40) dollars;

b. Life, health, and variable life and variable annuity lines of
authority, forty (40) dollars; and

c. All other lines of authority of agent, forty (40) dollars each;

2. Nonresident individual appointment, for each form filed:

a. Property, casualty, and personal lines of authority of agent,
fifty (50) dollars;

b. Life, health, and variable life and variable annuity lines of
authority, fifty (50) dollars; and

c. All other lines of authority of agent, fifty (50) dollars each;

3. Resident business entity appointment, for each form filed:

a. Property, casualty, and personal lines of authority of agent,
$100;

b. Life, health, and variable life and variable annuity lines of
authority, $100; and

c. All other lines of authority of agent, $100 each; and

4. Nonresident business entity appointment, for each form
filed:

a. Property, casualty, and personal lines of authority of agent,
$120;

b. Life, health, and variable life and variable annuity lines of
authority, $120; and

c. All other lines of authority of agent, $120 each.

(e) Appointment renewal, biennial, per foreign or alien insurer:

1. Resident individual appointment renewal, forty (40) dollars;

2. Nonresident individual appointment renewal, fifty (50)
dollars;

3. Resident business entity appointment renewal, $100; and

4. Nonresident business entity appointment renewal, $120.

(f) Appointment and biennial appointment renewal, per
fraternal benefit society, KRS Chapter 304 Subtitle 32 corporation,
health maintenance organization, or limited health service
organization represented:

1. Resident individual, forty (40) dollars;

2. Nonresident individual, fifty (50) dollars;

3. Resident business entity, $100; and

4. Nonresident business entity, $120.

(g) Late penalty for license renewal and appointment renewal:

1. Resident individual, forty (40) dollars;

2. Nonresident individual, fifty (50) dollars;

3. Resident business entity, $100; and

4. Nonresident business entity, $120.

(7) (a) Pharmacy benefit manager license, or annual license

T T OH W
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renewal, $1,000; and
(b) Late renewal penalty $500.
(8) Portable Electronics Insurance Retailer License:
(a)[5] One (1) to twenty (20) locations in Kentucky, $100 per

(22)[(21)] Rate and form filings.

(a) Rate level revision filing in a noncompetitive market or other
rate level revision filings subject to prior approval by the
commissioner [executive-director], $100.

location; and

(b) Twenty-one (21) or more locations in Kentucky, $2,500
dollars total.

(9Q[EA] Surplus lines broker, consultant, reinsurance
intermediary, or managing general agent license, biennial license
renewal, or late renewal penalty, $100 each.

(10)[¢8)](a) Adjuster license, biennial license renewal, or late
renewal penalty, fifty (50) dollars each.

(b) Temporary license as apprentice adjuster, twenty-five (25)
dollars.

(11)[{9)] Administrator's license, biennial license renewal, or late
renewal penalty, fifty (50) dollars each.

(12)[@0))(a) Individual life [viatical] settlement broker license,
biennial license renewal, or late renewal penalty, $250 each.

(b) Business entity life [watical] settlement broker license,
biennial license renewal, or late renewal penalty, $750 each.

(A3)[EH)](a) Individual life [wiatieal] settlement provider license,
biennial license renewal, or late renewal penalty, $500 each.

(b) Business entity life [viatical] settlement provider license,
biennial license renewal, or late renewal penalty, $1,500 each.

(14[22]) Approval of prelicensing training course, fifty (50)
dollars; biennial renewal, fifty (50) dollars.

(15)[(&3] Approval of instructors, five (5) dollars per instructor;
biennial renewal, five (5) dollars per instructor.

(16)[(24)] Filing agent continuing education course for:

(a) Approval, five (5) dollars per hour of continuing education
credit in addition to initial fee of ten (10) dollars remitted with filing;
and

(b) Biennial renewal, five (5) dollars per hour of continuing
education credit; minimum of ten (10) dollars.

(AN[5)] Examination for agents, life settlement [wiatieal]
brokers, adjusters, and consultants, fifty (50) dollars for each
examination.

(18)[¢26)] Annual registration fee of unauthorized insurer under
KRS 304.11-020(2), $500.

(19)[#A](a) Rental vehicle insurance license, biennial license
renewal, and late license renewal penalty:

1. Rental vehicle agent, $100 each; and

2. Rental vehicle managing employee, individual, forty (40)
dollars each.

(b) Rental vehicle agent and managing employee appointment,
biennial appointment renewal, and late appointment renewal
penalty, per insurer represented:

1. Resident individual, forty (40) dollars each;

2. Nonresident individual, fifty (50) dollars each;

3. Resident business entity, $100 each; and

4. Nonresident business entity, $120 each.

(c) Rental vehicle location registration or biennial location
registration renewal, fifty (50) dollars per location.[

(20)[(19)] Registration fee of industrial insureds, government
entity insureds, and exempt commercial policyholders under KRS
Chapter 304 Subtitle 11, $100.

(21)[(26)] Advisory organizations, statistical agents, and form
providers.

(a) Application for license, $500.

(b) Annual renewal, $100.
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(b) Credit life or health insurance filing requiring review for
compliance with KRS 304.19-080, $100.

(c) Other rate and form filings, five (5) dollars per rate and form.

(23)[¢22)] Insurance premium finance companies.

(a) Application for license, $500.

(b) Annual renewal, $100.

(24)[(23)] Cost of administering KRS Chapter 304 Subtitle 32 per
membership contract in force on December 31 of each year, except
the health insurance contract or contracts for state employees as
authorized by KRS 18A.225, ten (10) cents.

(25)[(24)] Computer printouts of lists, computer printouts of
mailing labels, and electronic or digital media:

(a) Agents with lines of authority for:

1. Property, casualty, and personal lines, for computer print-outs
of lists or mailing labels, $300, for electronic or digital media, $265;

2. Life, health, and variable life and variable annuity for computer
print-outs of lists or mailing labels, $300, for electronic or digital
media, $265;

3. All other lines, $100;

4. Listing for each ZIP code, fifty (50) dollars; and

5. Appointments (activity) of a specific agent, five (5) dollars.

(b) Adjusters, consultants, managing general agents, surplus
lines brokers, reinsurance intermediaries, rental vehicle agents and
managing employees, [specialty—creditproducers—and—managing
employees;] life[viatical] settlement brokers, life[wviatical] settlement
providers, and administrators, ninety (90) dollars per license
classification.

(c) Insurer directories:

1. All authorized insurers, ninety (90) dollars;

2. Insurers by line of insurance, ninety (90) dollars; and

3. Appointments (activity) by a specific insurer, fifty (50) dollars.

(d) Business entity license for agent, adjuster, administrator,
managing general agent, reinsurance intermediary, rental vehicle
agent, [specialty—credit-producer], life [viatical] settlement broker,
and lifeviatical settlement provider, per license classification:

1. Business entity directory, ninety (90) dollars;

2. Business entities by line of authority, ninety (90) dollars; and

3. Appointments (activity) of a specific business entity, ten (10)
dollars.

(e) Other special requests, printouts, or electronic or digital
media not specified in this section, if the request is approved by the
commissioner [exeeutive—director], the commissioner [exeeutive
director] shall establish the cost for the request in accordance with
KRS 61.874(4)(c).

(26)[(25)] Provider agreement filing, twenty-five (25) dollars.

(27)[¢26)] Subcontract agreement filing, twenty-five (25) dollars.

(28)[{2A)] Risk-sharing arrangement filing, fifty (50) dollars.

(29)[(28)] Miscellaneous services.

(a) Filing other documents, each, five (5) dollars per document.

(b) Co mmi_ s s i[Bneatbisi—ve] cBtificate antleo sedl, s
other than certificates, licenses, and other documents provided for in
this section, each, five (5) dollars.

(c) For copies of any document on file with the commissioner
[executive-director], per page, thirty (30) cents.

(d) Copy of annual statements, per page, one (1) dollar.

Section 2. The biennial appointment renewal fees for agents,
including managing general agent, rental vehlcle agent, and rental
veh|cle managlng employee [

], shall be payable as foIIows:

(1) Life insurers and health insurers, including health
maintenance organizations, limited health service organizations,
and KRS Chapter 304 Subtitle 32 corporations, shall renew their
appointments on or before March 31 in odd numbered years and
biennially thereafter; fraternal benefit societies shall renew their
appointments on or before March 31, 2005, and biennially
thereafter.

(2) All other insurers shall renew their appointments on or before
March 31 in even numbered years and biennially thereafter.
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(3) Original license and appointment fees shall be the amount
stated and not prorated.

(4) Fee for duplicate request of appointment or renewal of
appointment may be found as[deemed] earned if[when] the
appointment or renewal is confirmed.

Section 3. If a statute or administrative regulation requires
payment of a fee as provided in KRS 304.4-010, it refers to a fee as

established[speeified] in this administrative regulation.

CONTACT PERSON: Abigail Gall, Executive Assistant, 500
Mero Street, Frankfort, Kentucky 40601, phone (502) 564-6026,
fax (502) 564-1453, email abigail.gall@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
Agent Licensing Division
(As Amended at ARRS, September 14, 2021)

806 KAR 9:025. [Agent] Licensing process.

RELATES TO: KRS 165A.330, 304.4-010, 304.9-030, 304.9-

105, 304.9-130, 304.9-150, 304.9-160, 304.9-230, 304.9-
260[304--260], 304.9-270, 304.9-295, 304.9-320, 304.9-430,
304.14-642

STATUTORY AUTHORITY: KRS 304.2-110, 304.9-080, 304.9-
105, 304.9.133, 304.9-160, 304.9-170, 304.9-230, 304.9-270,
304.9-280, 304.9-295

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110 authorizes the Commissioner of Insurance to promulgate
administrative regulations necessary for or as an aid to the
effectuation of any provisions of the Kentucky Insurance Code.
KRS 304.9-080 requires the commissioner to prescribe and furnish
all forms required for licenses and appointments under Subtitle 9 of
the insurance code. KRS 304.9-105 requires the commissioner to
promulgate administrative regulations to mandate a prelicensing
course of study for all agents except for a variable life and variable
annuities line of authority and limited lines of authority. KRS 304.9-
230 requires the commissioner to promulgate administrative
regulations regarding a prelicensing course of study for limited
lines of authority. KRS 304.9-160 requires the commissioner to
establish the examination process, and KRS 304.9-170 provides
exemptions to the examination requirement. KRS 304.9-270
requires the commissioner to prescribe a form [reguired] for
appointment of individual and business entity agents. KRS 304.9-
295 requires the commissioner to establish forms and standards
for the approval of prelicensing[pre-ticensing] and continuing
education course providers, instructors, and courses. This
administrative regulation establishes the guidelines for individual
agents, business entities, consultants, and adjusters to become
licensed, obtain appointments, as required, in Kentucky, maintain
their licenses through the completion of continuing education, and
surrender their license voluntarily or have their appointment
terminated by an insurer.

Section 1. Pre[-]Licensing Course Requirements.

(1) An individual applying for an agent license shall complete a
prelicensing[pre-licensing] course of study approved by the
commissioner for a minimum of forty (40) hours for life and health
insurance, forty (40) hours for property and casualty insurance, or
twenty (20) hours for each line of authority, as applicable, for the
lines of authority included in the application, unless the applicant is:

(a) Seeking a limited line of authority under KRS 304.9-230; or

(b) Exempt pursuant to KRS 304.9-170.

(2)(a) All prelicensing courses, providers, and instructors shall
be approved by the commissioner prior to offering a course.

(b) A prelicensing course provider shall submit either in writing
or electronically through the department's Web site,
http://insurance.ky.gov:

1. A Form KYP-01, Provider Approval Application, submitted
once to become an approved course provider;

2. A Form CE/PL-100, Course Approval Application, for each
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course the approved provider wants to offer;

3. A Form CE/PL-200, Instructor Approval Application, for each
course instructor;

4. The fee, as applicable, established for provider, instructor,
and course approval in 806 KAR 4:010; and

5. An outline of the content of the course of study.

(c) In approving a prelicensing course of study, the
commissioner or the commissioner's designee shall consider
whether the course of study covers the subject matter included in
the department's current study outlines or their equivalent.

(d) [H-appreved;] A prelicensing course of study approved by
the commissioner shall be renewed biennially.

(e) Eor renewals[H-approved—previoushy] the provider and
instructor approval applications shall not be [are—net] required to
be submitted with each course.

(3) A prelicensing course of study shall be [is] valid for one (1)
year from the date of completion.

(4) The prelicensing provider shall submit proof of completion
of a course of study to the department and the applicant on Form
CPL-01, Certificate of Prelicensing[Pre-Licensing] Course
Completion or electronically through the department's Web site,
http://insurance.ky.gov, for eachapplicant.

Section 2. Agent Licensing[Examinations].

(1) An applicant [Al—applicants] for an individual agent [a]
license,_other than a preneed funeral agent license provided

under 806 KAR 9:370, shall file with the
department[cemwissioner]:
(@ A completed Form 8301, NAIC Individual Insurance

[Preducer] License Application;

(b) Documentation demonstrating successful completion of any
required prelicensing course [eourses];

(c) A completed background check through the Kentucky
Administrative Office of the Courts; and

(d) Payment of the fees applicable to the license and lines of
authority sought in accordance with [aceordingto] KRS 304.4-010
and 806 KAR 4:010.

(2) If an examination is required, the documents and fees
required in subsection (1) of this section shall be submitted prior to
scheduling an examination.

(3) An individual applying for a line of authority identified in
KRS 304.9-030(2) shall successfully [suceesstully] complete an
examination [examinations] as follows:

(a) For a life line of authority, a life examination;

(b) For a health line of authority, a health examination;

(c) For a property line of authority, a property examination;

(d) For a casualty line of authority, a casualty examination;

(e) For a personal lines line of authority[lres], a property and
casualty personal lines examination;

(f) For a line of authority identified in accordance with KRS
304.9-030(2)(h), an examination appropriate for the kind of
insurance; and

(g) For a variable life and variable annuity products line of
authority[preduet][produets], no examination is required.

(4) An examination [Examinatiens] shall only be required for
individual applicants applying for the following limited lines of
authority identified in KRS 304.9-230:

(a) For a crop limited line of authority, a crop examination; and

(b) For a rental vehicle limited line of authority, a rental vehicle
examination shall be administered or monitored by a rental vehicle
agent pursuant to 806 KAR 9:265.

(5) Every applicant for a license for which [required-to-take] an
examination is required shall answer correctly seventy (70) percent
of the questions to pass the examination.

(6) To retake an examination, an applicant shall submit to the
department:

(a) Form 8304, Examination Retake Form; and

(b) The applicable examination retake fees established in 806
KAR 4:010.

Section 3. Adjuster Licensing [Examinations].
(1) An_applicant for an adjuster license shall file with the

department:
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(@ A completed Form 8301, NAIC
[Preducer] License Application;

(b) A completed background check through the Kentucky
Administrative Office of the Courts; and

(c) The applicable fee established in 806 KAR 4:010.

(2) An individual applying for an adjuster line of authority
identified in KRS 304.9-430(7) [e+(8)] shall:

(a) For a property and casualty line of authority, successfully
complete a property and casualty adjuster examination;

(b) Forawor kersd compensation |
compl ete a workersbéo

(c) For a crop line of authority, either:

1. Successfully complete a crop adjuster examination; or

2. Demonstrate certification through the Crop Adjuster
Proficiency Program, by providing to the department a copy of a
Crop Adjuster Proficiency Program certification identification card
with an active status issued by the federal Risk Management
Agency, an agency within the U.S. Department of Agriculture,
which specifies the applicant has passed a proficiency examination
to adjust multi-peril crop claims.

(3) [(2)] Every applicant for a license for which [required—to
take] an examination is required shall answer correctly seventy
(70) percent of the questions to pass the examination.

(4) To retake an examination, an applicant shall submit to the
department:

(a) Form 8304, Examination Retake Form; and

(b) The applicable examination retake fees established in 806
KAR 4:010.

Individual _Insurance

Section 4. Consultant Licensing[Examination].

(1) An applicant for a consultant license shall:

(a) File with the department:

1.[&)] A completed Form 8301, NAIC Individual Insurance
[Producer] License Application;

2. A completed background check through the Kentucky
Administrative Office of the Courts; and

3.[(b)] Payment of the fees applicable to the license in
accordance with KRS 304.4-010 and 806 KAR 4:010; and

(b) Successfully complete the consultant examination.

(2) The documents and fees required under[in] subsection
(1)(a) of this section shall be submitted prior to scheduling an
examination.

(3) An applicant for a consultant license shall answer correctly
seventy (70) percent of the questions to pass the consultant
examination[-anrd-ebtain-alicense].

(4) To retake an examination, an applicant shall submit to the
department:

(a) Form 8304, Examination Retake Form; and

(b) The applicable examination retake fees established in 806
KAR 4:010.

Section 5. Continuing Education.

(1)(a) Continuing education providers, instructors, and courses
shall be approved by the commissioner unless specifically
exempted by KRS 304.9-295.

(b)[{a)] To apply for approval as a continuing education
provider, an applicant [Centinuing education—courses—providers]
shall submit to the department:

1. A [a] completed Form KYP-01,
Application;_and

2. For [new] proprietary schools[education—providers],
documentation of licensure[approval] by the Kentucky

Provider Approval

ne

compemsdati on

[form] at least sixty (60) days in advance of advertising the course,
unless good cause is demonstrated by the provider for the failure
to timely submit the form [f-ile] If the course is offered in multiple
states, the provider may,_in lieu of Form CE/PL-100, submit
the[use—the — National—Association——of —Insurance
Coemmissioners;] NAIC  Uniform  Continuing  Education
Reciprocity Course Filing Form [ferapproval].

2. After approval of the continuing education course and the
determination of the number of credit hours assigned to the course,
thef coninuihgheducaitian provides shallcpayste theudepariment the

applicable feecestabbsked im 806 KARI4:010.;

(e)[¢d)] The commissioner shall consider the following in
determining approval of a continuing education course [eoufses]:

1. Whether the applicant has remitted all fees due once the
total credit hours are determined pursuant to 806 KAR 4:010; and

2. Whether the continuing education course contributes
directly, at a professional level, to the competence of the licensee
with respect to the following subjects:

a. Insurance, annuities, and risk management;

b. Insurance laws and administrative regulations;

c. Mathematics, statistics, and probability;

d. Economics;

e. Business law;

f. Finance;

g. Taxes;

h. Agency management including all aspects of agency
operations that support the long- term stability of the agency
system and encourage the service and protection of customers;

i. Ethics; and[e¥]

j. Other topics approved by the commissioner which contribute
directly at a professional level to the competence of the licensee.

(H)[¢e)] The continuing education course shall:

1. Include current, relevant, accurate, and valid reference
materials, graphics, andinteractivity;

2. Have clearly defined objectives and course completion
criteria;

3. Have a written outline and study materials or texts; and

4. Include a means for evaluation.

(@[€H] A self-study course [Self-study—ecourses] shall require
successful completion of an examination.

(M[{e)] Continuing education credit shall not be provided for:

1. Any course used to prepare for taking an examination
required pursuant to KRS Chapter 304;

2. Committee service for professional organizations;

3. Computer training to develop functional skills; and

4. Motivational or self-help courses.

(O[] The commissioner shall measure continuing education
course credit hours by the following:

1. Each credit hour for live instruction courses, completed in a
classroom, by video, teleconference, or computer, shall include at
least fifty (50) minutes of continuous instruction or participation;
and [-]

2. Each credit hour for recorded self-study courses, completed
online or by correspondence, shall be calculated in accordance

with the [Nat+onat—Assoeiation—of—tnsuranc

Recommended Guidelines for Online Courses.

(D[] Any material change in a previously approved continuing
education course shall be filed with and approved by the
commissioner prior to use.

(K] Biennially, a continuing education provider [previders]

shall request renewal [rerew—appreval] of a continuing education
course [eourses] and a continuing education instructor [instructors]

Commission on Proprietary Education.
(C)[{5)] To apply for approval as[ef] a continuing education

by submitting the information required by subsection (1)(c)[{b}] and
(d)[£e)] of this section and the fee established in 806 KAR 4:010 to

instructor, an approved continuing education provider [Centiruing
education-course-instructors] shall submit to the department:

1. A [a] completed Form CE/PL-200, Instructor Approval
Application;_and

2. The applicable fee established in 806 KAR 4:010.

(d)[fe}]1. To apply for approval of a continuing education
course, an approved continuing education provider [A-centinding
education—course] shall submit to the department [befiled—by
submitting—the] Form CE/PL-100, Course Approval Application
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the department on or before |[:

all-applicable-information—and-fee
payment-to-the-commissionerprior-to] June 30 of even-numbered

years.
(2) [Heensees—engagmg—m—the—sale—sehertaﬂen—e#
listed [as—neted]ﬂﬂ

following:] !

(a) A resident [Resident] individual agent [licensees] selling,
soliciting, or negotiating insurance products that qualify under the
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Long-Term Care Partnership Insurance Program, as described in
KRS 304.14-642, shall complete eight (8) hours of initial long-term
care insurance training, and four (4) hours of additional training for
each biennial continuing education compliance period.[;]

(b) A resident individual agent [Any—residentlicensee] who
holds [licensed—with] a property and casualty line [Property—and

lines] of authority selling [federal] flood insurance under

the National Flood Insurance Program shall complete three (3)
hours of training in accordance with the Flood Insurance Reform
Act of 2004, as set forth in Pub.L. 108-264, Section 207.[;-anrd]

(c) 1. An individual agent [Ary-individual-licensee] who holds a
life line of authority shall successfully complete four (4) hours of
initial training, prior to the sale, solicitation, or negotiation of
annuities, unless the agent [licensee] has documented the
completion of substantially similar training in another state, that
shall include at a minimum information on the following topics:

a. [&] The types of annuities and various classifications of
annuities;

b. [2:] Identification of the parties to an annuity;

c. How product specific annuity contract features affect
consumers[SJhe—manne{—m—WMeh—ﬂ*ed—vaﬂabLe—and

1;

d. [4:] The application of income taxation of qualified and non-
qualified annuities;

e. [5:]The primary uses of annuities; and

f. [6] Appropriate standard of conduct,
replacement, and disclosure requirements.

2. The training required by subparagraph 1. of this
paragraph[{e}}-—ofthis subsection] shall not include:

a. Marketing information;

b. Training on sales techniques; or

sales practices,

c. Specific _information about a part i cul ar
products.
3. Except as provided in _subparagraph 4. of this

paragraph[{e}1.] an agent who has completed an annuity training
course approved by the department prior to January 1, 2022[July
1.2021] shall, within six (6) months after January 1, 2022[July-1.
2021], complete either:

a. A new four (4) credit hour [eredit] training course approved
by the Department of Insurance and provided by a Department
of Insurance-approved education provider; or

b. An additional one-time one (1) credit hour training course
approved by the Department of Insurance and provided by a
Department of Insurance-approved education provider on
appropriate sales practices and[;] replacement and disclosure
requirements under 806 KAR 12:120.

4.[2]] A non-resident agent who has completed a training
course that is substantially similar to the training course required in
subparagraph 3.[4:] of this paragraph shall meet the requirements
of subparagraph 3.[1] of this paragraph.

(3) A continuing [Centinuing] education provider [previders]
shall:

(@) Within thirty (30) days of completion of a continuing
education course, submit el ect ronically thr
Web site, http://insurance.ky.gov, [to—the—commissiener] the
Continuing Education Certificate of Completion forms and
attendance roster for all licensees who satisfactorily completed the
course;

(b) Issue [the] Form CE-301, Approved Continuing Education
Certificate of Completion [ferm] to the licensee that successfully
completed the course; and

(c) Maintain all attendance rosters and course completion
certificates in hard copy or electronic format for at least five (5)
years for review, as necessary, by the commissioner.

(4) A licensee shall be [Licensees—remain] responsible for
verifying that a continuing education provider has submitted a
continuing _education _certificate of completion form to the
department for a continuing education course that the licensee has
successfully completed. If the continuing education provider has
not submitted a continuing education certificate of completion form
in accordance with subsection (3) of this section, the licensee shall

oug

and 304.9-295. [the-timely-submission—of-a—continuing—education
m : leti A i )

(5) A licensee [Licensees] may carry forward up to twelve (12)
excess credit hours to the subsequent continuing education
biennium.

(6)(a) If the department does not receive proof of compliance
with[fulfiltmentofla | i censeebs continui
on or before the deadline established in KRS 304.9-260 and 304.9-
295, the commissioner shall:

1.[ta)] Make information of the deficiency available to the
licensee; and

2.[{b)] Terminate the license if proof of completion of the
deficient hours is not received as prescribed by KRS 304.9-295.

MNEA] A licensee [Licensees] whose license is terminated
pursuant to paraqraph (a) of this subsect|on [d-ue—te—the—ﬁal%e

_[(a)] Have the I|cense re|ssued W|th|n twelve (12) months of
the license termination if the licensee:

afi] Satisfies the delinquent
requirements;

b.[2]] Submits a new application with required attachments
included within Section 2(1) or Section 3(1) of this administrative
regulation for a license; and

c.[3:] Submits the applicable fees established in 806 KAR
4:010; or

2.[{6)] Complete [ ] all licensing
requirements specified in KRS Chapter 304, Subtitle 9 and this
administrative regulation if [after] the continuing education
delinquency remains unsatisfied for twelve (12) months or longer.
ur @EHS)] A licensee may seek exemption from continuing
education [Centinuing—Education] requirements by completing a
Form CE AFF 304, Affidavit for Exemption from Continuing
Education [Reguirement].

(M) An agent exempted from continuing education
requirements in__accordance with paragraph (a) of this

subsection[onthe basis of a supporting affidavit that the

agent-license-is-maintained-for-the-sele-purpose-of-receiving
renewals-or-deferred-commissions] may withdraw the continuing
education exemption and may have all restrictions against selling,
soliciting, and negotiating insurance removed from the agent
license by:

1. Completing the continuing education requirements for the
immediate preceding continuing education biennium;

2. Providing a certification of completion of those continuing
education requirements; and

3. Providing a signed, written statement withdrawing the
affidavit.

(©)[fb)] The false use of Form CE AFF 304, Affidavit for

Exemption from Continuing Education[a-supperting—affidavit
that-the-agent-license-is-maintained-for-the-sole-purpoese-of

continuing  education

receivingrenewals—or—deferred-commissions] for any reason,
imcludiny éor the @ypage bfroletaintng an extension for completion
of continuing education requirements for a continuing education
biennium, shall be a violation of KRS 304.9-295 and shall subject
the affiant to suspension or revocation of the agent license.

(8)[(9)] Members of the Armed Forces who have been
mobilized or deployed in support of their duties may[+

{a)] request an extension of time for completion,_or a waiver
of continuing education requirements, in accordance with KRS
304.9-260(3), by filing with the department the Form MLW-01,
Request for Waiver of Renewal Procedures or Exemption from
Examination or Extension for Continuing Education Due to Active
Military Service Deployment[ayt

n-accordance with-KRS-304.9-260(3)].

Section 6. Business Entity Agent Application and Designation.
(1) A business entity applying for a license in accordance with
KRS Chapter 304 Subtitle 9 or Subtitle 10, other than a preneed

submit the continuing education certificate of completion to the

funeral agent license provided under 806 KAR 9:370, [seeking

department within the timeframes established in KRS 304.9-260
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an-agent-license—pursvant-to-KRS-304-9-130] shall submit to the

edu
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department:

(a) Form 8301-BE, NAIC[Uniferm-Application—for] Business
Entity Insurance License Application; and

(b) The applicable fee established in 806 KAR 4:010.

(2) A business entity shall submit Form 8305, Business Entity
Designation or Termination of Designation Form, to designate or

Main-Street], Frankfort, Kentucky 40601, Monday through Friday, 8
a.m. to 4:30 p.m. This material is also available on the
Depart ment s We b
https://insurance.ky.gov/ppc/CHAPTER.aspx.

CONTACT PERSON: DJ Wasson, Deputy Commissioner, 500

terminate individuals authorized to act under the business e nt i t y 6Mero Street, Frankfort, Kentucky 40601, phone +1 (502) 564-6026,

license or[and] appointments.

Section 7. Agent Appointment.

(1) Each insurer shall appoint each agent acting on the
insurerdés behalf within
execution or the date on which the agent submits their first
application to the insurer, whichever is earlier, in accordance with
[as-established-by] KRS 304.9-270.

(2) An insurer seeking approval of an agent's appointment shall
submit to the department:

(a) Form 8302-AP, Producer Appointment; and

(b) The [the] applicable filing fee established in 806 KAR 4:010.

(3) An insurer terminating an appointment pursuant to KRS
304.9-280 shall submit Form 8302-TE, Termination of Producer
Appointment within thirty (30) days following the effective date of
an agterminadis.

(4) The requirements of this section shall apply to both
individual and business entity agent appointments.

Section 8. Record Correction. A licensee shall submit Form
8303, Record Correction Form to the department [with—the
commissioner] t o make a change ar wup

(1) Name;

(2) Address;

(3) Phone number;

(4) Email address; and

(5) Name in which the licensee is doing business.[rame-and
address:]

Section 9. Material Incorporated by Reference.

(1) The following material is incorporated by reference:

(a) Form CPL-01, "Certificate of Prelicensing[Pre-Hecensing]
Course Completion," (8/2019);

(b) Form 8301, "NAIC Individual Insurance [Preducer] License
Application,” (9/2021)[(131/2020)|[(8/2019)];

(c) Form 8301-BE, "NAIC ] Business
Entity Insurance License Application," (9/2021)[(8/2019}];

(d) Form 8302-AP, "Producer Appointment,”
(9/2021)[(8/2619)];

(e) Form 8302-TE, "Termination of Producer Appointment,”
(9/2021)[(8/2619)];

(f) Form 8305, "Business Entity Designation or Termination of
Designation Form," (9/2021)[{8/2619}];

(9) Form 8304, "Examination
(9/2021)[(8/2619)];

(h) Form KYP-01,
(9/2021)[(8/2019}];

(i) Form CE/PL-100, "Course Approval Application," (8/2019);

() Form CE/PL-200, ‘Instructor Approval Application,"
(8/2019);

(k) Form CE-301, "Approved Continuing Education Certificate
of Completion,” (9/2021)[{+2/2019)];

() Form CE AFF 304, "Affidavit for Exemption from Continuing
Education," (9/2021)[{8/2019)];

(m) Form 8303, "Record Correction Form," (9/2021)[{8/2019)];

(n) Form MLW-01, "Request for Waiver of Renewal
Procedures or Exemption from Examination or Extension for
Continuing Education Due to Active Military Service Deployment,”
(9/2021)[(8/2019)];

(o) "NAIC Uniform Continuing Education Reciprocity Course
Filing Form," (8/2019); and

(p) "Recommended Guidelines for Online Courses", National
Association of Insurance Commissioners, 3/2015.

(2) This material may be inspected, copied or obtained, subject
to applicable copyright law, at the Kentucky Department of
Insurance, Mayo-Underwood Building, 500 Mero Street[215-West

Retake Form,"

"Provider  Approval  Application,"

fifteen

dat
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fax +1 (502) 564-1453, email dj.wasson@ky.gov.

PUBLIC PROTECTION CABINET

d a y sDepartmertt of énsuizamce n t
Health and Life Division

(As Amended at ARRS, September 14, 2021)

(15)

806 KAR 12:120. Suitability in annuity transactions.

RELATES TO: KRS 304.1-040, 304.5-030, 304.9-020(1),
304.9-025, 304.9-040, 304.9-390, 304.12-010, 304.12-030(1)(a)
304.99-020, 26 U.S.C. 401, 403, 408, 414, 457, 29 U.S.C. 1001-
1461

STATUTORY AUTHORITY: KRS 304.2-110

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110(1) authorizes the Commissioner of Insurance to promulgate
administrative regulations necessary for or as an aid to the
effectuation of any provision of the Kentucky Insurance Code, KRS
Chapter 304. This administrative regulation requires licensees to
act |n the best interest of the consumer [satisfy specific

o[aet-in-the best-interest-of the
conswmer] when making a recommendation of an annuity and to
require insurers to establish [establish] and maintain a system to
supervise recommendations [standards—and—procedures—for
recommendations—to—consumers—that—result—in—a—transaction

involving—annuity—preduets] so that the insurance needs and

financial objectives of consumers at the time of [durirg] the
transaction are effectively [appropriately] addressed.

Section 1. Definitions. (1) "Agent"
304.9-020(1).

(2) "Annuity" is defined by [ir] KRS 304.5-030.

(3) "Cash Compensation" means any discount, concession,
fee, service fee, commission, sales charge, loan, override, or cash

is defined by [ir] KRS

benefit received by a producer in connection with the
recommendation or sale of an annuity from an insurer,
intermediary, or directly from the consumer.

(4) [(3)]"Commissioner" is defined by KRS 304.1-050(1).

(5) "Comparable standards" means:

(@)[%] With respect to broker-dealer and registered

representatives of broker-dealers, applicable SEC and FINRA rules
pertaining to best interest obligations and supervision of annuity
recommendations and sales, including Regulation Best Interest
and any amendments or successor requlations thereto;

(b)[2] With respect to investment advisers registered under
federal and state securities laws or investment adviser
representatives, the fiduciary duties, and all other requirements
imposed on [sueh] investment advisers or investment adviser
representatives by contract or under the Investment Advisers Act
of 1940, including the Form ADV and interpretations; and

(c)[3:] With respect to plan fiduciaries or fiduciaries, means the
duties, obligations, prohibitions, and all other requirements
attendant to such status under the Employee Retirement Security
Act of 1974 (ERISA) or the Internal Revenue Code (IRC) and any
amendments or successor statutes thereto.

(6)[{(4)]"Consultant” is defined by [ir] KRS 304.9-040.

(N[5)] "Einancial professional" means a licensee that is
requlated and acting as:

(&) [&] A broker-dealer registered under federal and state
securities laws or a registered representative of a broker-dealer;

(b) [2] An investment adviser registered under federal and
state securities laws or an investment adviser representative
associated with the federal and state registered investment
adviser; or

(c) [3.] A plan fiduciary under Section 3(21) of the ERISA or

site

contract
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fiduciary under Section 4975 (e)(3) of the IRC or any amendments

the—consumer—if he has satisfied] the following obligations

or successor statutes thereto.

(8) "FINRA" means the Financial Industry Regulatory Authority
or a succeeding agency.

(9)[¢6)] "Insurance producer" is defined_by [r] KRS 304.9-
020(10).

(A0)EA]"Insurer" is defined by [#] KRS 304.1-040.

(11) "Intermediary" means an entity contracted directly with an
insurer or with another entity contracted with an insurer to facilitate

regarding care, disclosure, conflict of interest and documentation.

(@ 1. Care obligation. The licensee, in making a
recommendation, shall exercise reasonable diligence, care, and
skill to:

a. Know the
and financial objectives;

b. Understand the available recommendation options after
making a reasonable inquiry into options available to the licensee;

consumer6s fii

the sale of the insureros
(12)[¢8)] "Licensee" means agent, or an insurer if an agent is
not involved, and consultant.
(13) "Material conflict of interest" means a financial interest of

annuities

Ib.\Have a readonable asis. to believe the recommended option
effectively addresses the cons
needs, and financial objectives over the life of the product, as
evaluated in light of the consumer profile information; and

the producer in the sale of an annuity that a reasonable person

would expect to influence the impartiality of a recommendation but

does not include cash compensation or non-cash compensation.
(14) "Non-cash compensation” means any form of

d. Communicate the basis or bases of the recommendation.

2.a. The requirements under subparagraph 1. of this paragraph
shall_include at a minimum, the following information to
determine _whether _a recommendation _addresses the

compensation that is not cash compensation.
(15) "Nonguaranteed elements" means the premium, credited

consumerdéds financi al S i _tandafinanoial
objectives making reasonable efforts to obtain consumer profile

interest rates including bonus, benefits, values, dividends, non-

information from the consumer prior to the recommendation of an

interest based credits, charges, or elements of formulas used to

annuity.

determine any of these, that are subject to company discretion and
are not guaranteed at issue. An_element shall be considered
nonguaranteed if any of the underlying nonguaranteed
elements are used in its calculation.

(16)(a) [(9)]"Recommendation" means advice provided by a
licensee to an individual consumer that results in a purchase,
exchange, or replacement of an annuity in accordance with that
advice.

(b) Recommendation _shall _not include general
communication to the public, generalized customer_services
assistance or _administrative support, general educational
information _and tools, prospectuses, or other product and

b. Consumer profile information shall include:

(i) Age;

(i) Annual Income;

(iii) Financial situation and needs, including debts and other
obligations;

(iv) Financial experience;

(v) Insurance needs;

(vi) Financial objectives;

(vii) Intended use of the annuity;

(viii) Financial time horizon;

(ix) Existing assets or financial products, including investment,
annuity, and insurance holdings;

sales material.

(A7) [r9)]'Replacement” is defined by [#] KRS 304.12-
030(1)(a).

(18) "SEC" means the United States Securities and Exchange

(x) Liguidity needs;

(xi) Liquid net worth;

(xii) Risk tolerance, including willingness to
nonguaranteed elements in the annuity;

accept

Commission.[
1) —Suitab ty —iniormatio eans ormation —that—is
easonably appropriate—to dete_ € t.]e Suitability —of—a

Section 2. Exemptions. This administrative regulation shall not
apply to recommendations involving:

(1) Direct response solicitations without a recommendation
based on information collected from the consumer pursuant to this
administrative regulation; or

(2) Contracts used to fund:

(a) An employee pension or welfare benefit plan covered by
the Employee Retirement and Income Security Act (ERISA),
codified as 29 U.S.C. 1001 to 1461;

(b) A plan described by 26 U.S.C. 401(a), 401(k), 403(b),
408(k), or 408(p), as amended, if established or maintained by an
employer;

(c) A governmental[gevernment] or church plan defined in 26
U.S.C. 414, a government or church welfare benefit plan, or a
deferred compensation plan of a state or local government or tax
exempt organization under 26 U.S.C. 457,

(d) A nonqualified deferred compensation arrangement
established or maintained by an employer or plan sponsor;

(e) Settlements of or assumptions of liabilities associated with
personal injury litigation or any dispute or claim resolution process;
or

(f) Prepaid funeral contracts.

Section 3. Duties of Insurers and Licensees. (1) Obligations

(xiii) Financial resources used to fund the annuity; and

(xiv) Tax status.

3.a. The requirements under subparagraph 1. of this paragraph
shall require a licensee to consider the types of products the
licensee is authorized and licensed to recommend or sell that
address the consumerdés financi
financial objectives.

b. The requirements under subparagraph 1. of this paragraph
shall not require analysis or consideration of any products outside
the authority and license [licensee] of the licensee or other
possible alternative products or strategies available in the market
at the time of the recommendations.

4. The requirements under paragraph (a) of this subsection
shall not create a fiduciary obligation or relationship and shall only
create a regulatory obligation as established in this administration
requlation.

5 a. Factors relevant in making a determination whether an
annui ty effectively addresses
insurance needs, and financial objectives shall include:

(i) Consumer profile information;

(i) Characteristics of the insurer; and

(iii) Product costs, rates, benefits, and features.

b. The level of importance of each factor under the care
obligation of this [the] paragraph may vary depending on the facts
and circumstances of a particular case;

c. Factors [Eaeh-faetoer] shall not be considered in isolation.

6. The requirements under paragraph (a) of this subsection
shall include having a reasonable basis to believe the consumer
would benefit from certain features of the annuity, such as

[Best —interest —obligations]. A licensee, when making a

annuitization, death[;] or living benefit, or other insurance-related

recommendation of an annuity, shall act in _the best interest of

features.

the consumer[do-so] [actin-the bestinterest of the consumer|
under the circumstances known at the time the recommendation is

7. The requirements under paragraph [subparagraph] (a) of
this subsection shall apply to the particular annuity as a whole and

made, without placing
interest ahead o f

sturee r 6 & ¢ € n steeanddsriyiniy subadcduret to whith funds are allocated at the time
t hand doesn soubge r 6 f purahdses or exchange of an annuity, and riders and similar

satisfying[-A licensee shall have acted in-the best interest of

product [preducer] enhancements, if any.

nanci

al s
umer 6s
i nsur
al sit
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8. The requirements under paragraph (a) of this subsection

a range of amounts or percentages.

shall not mean the annuity with the lowest one-time or multiple
occurrence _compensation  structure  shall _necessarily be

3. Prior to or at the time of the recommendation or sale of an

recommended.

9. The requirements under paragraph (a) of this subsection
shall not mean the licensee has ongoing monitoring obligations. An
obligation may be separately owed under the terms of a fiduciary,
consulting, investment advising, or financial planning agreement
between the consumer and the licensee.

10. In the case of an exchange or replacement of an annuity,
the licensee shall consider the whole transaction, which shall
include taking into consideration whether:

a. The consumer will incur a surrender charge, be subject to
the commencement of a new surrender period, lose existing
benefits, such as death, living, or other contractual benefits, or be
subject to increased fees, investment advisory fees, or charges for
riders and similar product enhancements;

b. The replacing product would substantially benefit the
consumer in comparison to the replaced product over the life of the

product; and
c. The consumer had another annuity exchange or

annuity, the licensee shall have a reasonable basis to believe:[t

recommending—to—aconsumer—the purehase—ofan—annuit-orthe

a. [(&)] The consumer has been informed of various features of
the annuity, including:

(i) [%] The potential surrender period and surrender charge;

(ii) [2:] Potential tax penalty if the consumer sells, exchanges,
surrenders, or annuitizes the annuity;

(iii) [3:] Mortality and expense fees;

(iv) [4+] Investment advisory fees;

(v) [5-] Potential charges for and features of riders or other
options of the annuity;

replacement and, in particular, an exchange or replacement within
the preceding sixty (60) months.

11. If the licensee does not give advice or provide services that
are_otherwise subject to securities laws or engage in any other
activity requiring other professional licenses, this administrative
regulation shall not be construed to require a licensee to obtain any
license other than a license with the appropriate line of authority to
sell, solicit, or negotiate insurance in this state, including any
securities license, in_order to fulfill the duties and obligations
contained in this administrative requlation.

(b) Disclosure obligation.

1. Prior to the recommendation or sale of an annuity, the
licensee shall prominently disclose to the consumer on a form
substantially similar to "Insurance Agent (Producer) Disclosure For
Annuities":

a. A description of the scope and terms of the relationship with
the consumer and the role of the licensee in the transaction;

b. An affirmative statement on whether the licensee is licensed
and authorized to sell the following products:

(i) Fixed annuities;

(ii) Fixed indexed annuities;

(iii) Variable annuities;

(iv) Life insurance;

(v) Mutual funds;

(vi) Stocks and bonds; and

(vii) Certificates of deposit;

c. An affirmative statement describing the insurers for which
the licensee is authorized, contracted or appointed, or otherwise
able to sell insurance products [fer] using the following
descriptions:

(i) From one (1) [One] insurer;

(ii) From two (2) or more insurers; or

(iii) From two (2) or more insurers although primarily contracted
with one (1) insurer.

d. A description of the sources and types of cash

(vi) [6:] Limitations on interest returns, potential changes in
nonguaranteed elements of the annuity, insurance, and investment
components; [and]

(vii) [#] Market risk;_and

(viii) Annual fees.[;

(c) Conflict of interest obligation. A licensee shall identify and

avoid or_reasonably manage and disclose material conflicts of

compensation and non-cash compensation to be received by the

interest, including material conflicts of interest related to an

licensee, including whether the licensee is to be compensated for

ownership interest.

the sale of a recommended annuity by commission as part of
premium or other remuneration received from the insurer,

(d) Documentation obligation. A licensee shall at the time of
recommendation or sale:

intermediary, or other licensee, or by fee as a result of a contract
for advice or consulting services; and

1. Make a written record of any recommendation and the basis
for the recommendation subject to this requlation;

e. A notice of the consumer 6s r 2. Qbitatn a consumer signed statémenteod alform subsitaatially
information _regarding _cash _compensation described _in similar _to  "Consumer Refusal To Provide Information"
subparagraph 2. of this paragraph; documenting:

2. Upon request of the designatedmer oma.thfe consumerds refusal t o
representative, the licensee shall disclose: information, if any; and

a. A reasonable estimate of the amount of cash compensation b A c oxnundemstardifg of the ramifications of not

to be received by the licensee, which may be stated as a range of

providing his _or _her consumer_profile information or providing

amounts or percentages; and
b. Whether the cash compensation is a one-time _or multiple
occurrence _amount, and if a multiple occurrence amount, the

insufficient consumer profile information; and
3. Obtain a consumer signed statement on a form substantially
similar_to "Consumer _Decision To Purchase An_ Annuity NOT

frequency and amount of the occurrence, which may be stated as

Based [A] On A Recommendation" acknowledging the annuity

1146

provi d



VOLUME 48, NUMBER 4i OCTOBER 1, 2021

transaction is _not recommended if a consumer [eustomer]
decides to enter into an annuity transaction that is not based on the
licenseebds rdcommendati on

1. The insurer shall_establish and maintain reasonable
procedures to inform its licensees of the requirements of this
administrative regulation and shall incorporate the requirements of
this administrative regulation into relevant [iasurance] licensee
training manuals.

e f f @.r Tthe insurer shab establish ahdh maintaim standande fob s

licensee product training and shall establish and maintain
reasonable procedures to require its licensees to comply with the
requirements of Section 4 of this administrative regulation.

3. The insurer shall provide product-specific training and
training materials that [which] explain all material features of its
annuity products to its licensees.

4. The insurer shall establish and maintain procedures for the
review of each recommendation, prior to issuance of an annuity,
that are designed to ensure [that] there is a reasonable basis to
determine that the recommended annuity would effectively address
the particular
financial objectives. [a—reeemmendaﬂen—is—sm&able—]

a. The [Fhese] review procedures may apply a screening
system for the purpose of identifying selected transactions for
additional review and may be accomplished electronically or
through other means including physical review.

b. The [Fhis] electronic or other system for review procedures
may be designed to require additional review only of those

ceonsumerbs—suithbility informat i o fransactions identified for additional review by the selection criteria.

(e) 1. Application of the best interest [best—interest]
obligation. A requirement applicable to a licensee under this
subsection shall apply to every licensee who has exercised

5. The insurer shall_establish and maintain reasonable
procedures to detect recommendations that are not in compliance
with subsections (1), (2), (4), and (5) of this section. [suitable.] This

material control or influence in the making of a recommendation
and has received direct compensation as a result of the
recommendation or sale, regardless of whether the licensee has

may include confirmation of t he consumerés

[consumer—suitability] information, systematic customer surveys,

licensee and consumer interviews, confirmation letters, licensee

had any direct contact with the consumer.

2. Activities providing or delivering marketing or_educational
materials, product wholesaling or other back office product support,
and general supervision of a licensee shall not constitute material
control or influence.

(2) Transactions not based on a recommendation.

(@)[4)¥a)] Except as provided under paragraph (b) of this
subsection, the licensee shall not have an obligation to a consumer
under this subsection or subsection (1)(a) of this section related to
an annuity transaction if:

1. A consumer refuses to provide relevant [suitability]
consumer profile information requested by the licensee and the
annuity transaction is not recommended;

2. A consumer decides to enter into an annuity [rsurance]
transaction not based on a recommendation of the licensee;

3. A recommendation was made and was later found to have
been prepared based on materially inaccurate information provided
by the consumer; or

4. No recommendation is made.

(b) An insurerds
recommendation] subject to paragraph

(@) of this subsection shall be reasonable under all the
circumstances actually known to the insurer [licensee] at the time
the annuity is issued.

(3)(a) Except as permitted under subsection (2) of this section,
an insurer shall not issue an annuity recommended to a consumer
unless there is a reasonable basis to believe the annuity would
effectively address the

insurance needs, and financi al
consumer profile information.|
(a? VIBKE a+8co d. o-any e'ee; endation-subject-to-sectio

commendati on.

(b)[(6)}ta)] An insurer shall establish_and maintain a system that
is reasonably designed to
this administrative regulation, including the following:

statements or attestations, and programs of internal monitoring. An
insurer may comply with this subparagraph by applying sampling
procedures, or by confirming the consumer profile [suitability]
information or_other required information under this section after
issuance or delivery of the annuity.

6. The insurer shall establish and maintain reasonable
procedures to assess, prior to or upon issuance or delivery of an
annuity, if a licensee has provided to the consumer the information
required to be provided under this section.

7. The insurer shall establish and maintain reasonable
procedures to identify and address suspicious consumer refusals
to provide consumer profile information.

8. The insurer shall establish and maintain reasonable
procedures to identify and eliminate any sales contests, sales
guotas, bonuses, and non-cash compensation that are based on
the sales of specific annuities within a limited period of time. The
requirements of this subparagraph shall not prohibit the receipt of
health insurance, office rent, office support, retirement benefits, or
other employee benefits by employees as long as those benefits

i ss uanfAcetiocte n a agedmnbased upon the volume of sales of a specific annuity within

a limited period of time.

9. [6:] The insurer shall annually provide a_written report to
senior management, including to the senior manager responsible
for audit functions, which details a review, with appropriate testing,
reasonably designed to determine the effectiveness of the
supervision system, the exceptions found, and corrective action
taken or recommended, if any.

3) [pa#ag-raph—@l[{a)] of this subsection.

insurerds S u p ethisv subsection

[parag%aph%] shall include supervision of contractual performance
under this subsection. This shall include the following:

a. Monitoring and, as appropriate, conducting audits to assure

s u i thatkthé domtracted funotibrois propetlyiperformedjahd any ;

b. Annually obtaining a certification from a senior manager who
has responsibility for the contracted function that the manager
represents, that the function is properly performed; and

3. If an insurer contracts for performance of a function and
supervises the performance of the contract in accordance with

ac hi ev submaradrapl (e)?. fsebsdEon{e}b] f§)b)2-] afrthis section, theh

insurer shall remain responsible for taking appropriate corrective

consumer ds fiamdnci

al

consume

parti cul ar (c)ibyInAnunsueer ndag contractrioa perdormarice ofsaifuncticm,t i o n ,
0 b jndudihgi maiatesnanbeac$ matedures, réqhired uademsshseseon 6 s

syste
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action and may be subject to sanctions and penalties pursuant to
Section 5 of this administrative regulation.

(@1. [fe)] An insurer shall not be required to include in its
system of supervision a |licens
of products other than the annuities offered by the insurer;_orl[:]

2. Include consideration of or comparison to options available

o

ee

violation occurs, due to the action or inaction of the insurer or its
licensee, the commissioner may require:

(a) An insurer to take appropriate corrective action for any
sonsureec lmmedeby alfailtre to complytwith this cequiatiom kyrthe
insurerfAsudulfanbdsent ity contracted

superwsorv dut|es or by its ||censees [HH—een|degporst

to the licensee or compensation relating to those options other
than annuities or other products offered by the insurer.

(D[EAH] Prohibited practices. A licensee or an insurer shall not
attempt to influence a consumer from:

@ Trut hfully responding t o
confirmation of the consumer profile [suitabiity] information;

(b) Filing a complaint; or

(c) Cooperating with the investigation of a complaint.

(5)(a)1. Safe Harbor. Recommendations and sales of annuities
[B}a)t—Sales] made in compliance with comparable standards
[ f - A = "
annuity—transactions]shall satisfy the requirements under this

administrative regulation.

2. This subsection shall apply to[FINRA—broker-dealer] all
recommendations and sales of [variable—annuities—and—fixed]
annuities made by financial professionals in compliance with
business rules, controls, and procedures that satisfy a comparable
standard even if the [sueh] standard would not otherwise apply to

the product or recommendation at issue [ifthe—suitability—and
supervision-is similar to- those applied to-variable annuity sales. |

3. This subsection shall not
investigate and enforce the provisions of this administrative
regulation.

(b) Nothing in paragraph (a) of this subsection shall limit the
insurerd6s obligation to comply
although the insurer may base its analysis on information received
from either the financial professional or the entity supervising the
financial professional.

(Q)l{b)] For paragraph (a) of this subsection to apply, an
insurer shall:

1. Monitor the [FINRA-memberbroker-dealer] relevant conduct
of the financial professional seeking to rely on paragraph (a) of
this_subsection or the entity responsible for supervising the

an

i th

1]

(b) A licensee [an agent] to take appropriate corrective action

for any consumer harmed by the | i c e n Breueabes a—g-ei) t

violation of this administrative regulation; or

i (o)A supervisidgslicensee [epasrared-proddcear|that employs or
contracts with another licensee [an—insurance—agent] to sell, or
solicit the sale, of annuities to consumers, to take appropriate
corrective action for any consumer harmed by the | i c en
[a—g—e- viofation of this administrative regulation;

(2) The commissioner may require a consultant to take
appropriate corrective action for any consumer harmed by the
consultantds violation of this

(3) Any applicable penalty under KRS 304.99-020 for a
violation of [Seetion—3{1)—(2)—or—{(3)—of] this administrative
regulation may be reduced or eliminated, if corrective action for the
consumer is taken promptly after a violation is discovered.

Section 6. Recordkeeping. Licensees shall maintain records of
the information collected from the consumer, disclosure made to
the consumer, including summaries of oral disclosures, and other

i infornation hsed it making tkesréecommenddtiens that ivdre they

basis for insurance transactions in accordance with KRS 304.9-390
and 806 KAR 2:070. An insurer may maintain documentation on
behalf of a licensee.

subsection (3)(a) of this s
Section 7. Effective Date. The requirements of this
administrative regulation shall not be implemented or enforced
prior to the effective date, determined pursuant to KRS 13A.330, or
January 1, 2022 [Juby1-2021] [Jarvary-1-2012], whichever is

later.

Section 8. Scope. This administrative regulation _shall not
create or imply a private cause of action for violation of this

licensee, such as
adviser registered under federal securities laws using information
collected in the normal course ofaninsurer 6 s busi nes

2. Provide to the [FINRA—member—broker-dealer] entity
responsible for supervising the licensee seeking to rely on
paragraph (a) of this subsection, such as the financial

tdeaker ot invesmeste e 6

aadministative regulation.

a nSkection 9. Material Incorporated by Reference.

(1) The following material is incorporate by reference:

(a) "Insurance Agents (Producer) Disclosure For Annuities",
(712020);

professionals broker-dealer or investment adviser registered under
federal securities laws, information and reports that are reasonably
appropriate to assist [the-FINRA-memberbroker-dealer] the [sueh]

(b) "Consumer Refusal To Provide Information”, (7/2020); and
(c) Consumer Decisions To Purchase An Annuity NOT Based
on A Recommendation", (7/2020).

entity to maintain its supervision system.

(6) (9] The requirements of this section are intended to
supplement and not replace the disclosure requirements in 806
KAR 12:150.

Section 4. Licensee Training. (1) An agent shall not sell, solicit,
or negotiate an annuity product unless the agent has adequate
knowledge of the product to recommend the annuity and
completed training in accordance with 806 KAR 9:025[806-KAR
9:220, Section 5]

(2) A consultant shall not advise an individual regarding an
annuity unless the consultant has adequate knowledge of the
product to recommend the annuity and completed the training in
accordance with 806 KAR 9:025 [806-KAR-9:220,-Section-5].

(3) A licensee shall maintain records documenting compliance
with the training requirements in subsection (1) and (2) of this
section, which shall be available:

(a) To the department, if requested; and

(b) For a period not less than five (5) years.

(4) An insurer shall verify that an agent has completed the
annuity training course required under this subsection before
allowing the agent to sell an annuity product for that insurer.

Section 5. Mitigation of Responsibility. (1) An insurer shall be
responsible for compliance with this administrative regulation. If a

1148

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Insurance, Mayo-Underwood Building, 500 Mero Street Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: DJ Wasson, Deputy Commissioner, 500
Mero Street, Frankfort, Kentucky 40601, phone +1 (502) 564-6026,
fax +1 (502) 564-1453, email dj.wasson@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
Division of Property and Casualty
(As Amended at ARRS, September 14, 2021)

806 KAR 13:150. Property and casualty rate and rule
filings.

RELATES TO: KRS 304.1-010, 304.1-050, 304.4-010(2),
304.13-011, 304.13-021[304-13-022;] 304.13-031, 304.13-051,
304.13-061, 304.13-081, 304.21-010, 304.22-020, 304.23-010

STATUTORY AUTHORITY: KRS 304.2-110, 304.13-061

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110 authorizes the commissioner [executive—Director] to
promulgate administrative regulations necessary for or as an aid to

t per

o o

o
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the effectuation of any provision of the Kentucky Insurance Code,
defined in KRS 304.1-010. This administrative regulation
establishes rate and rule filing procedures for property, casualty,
surety, title,-and mortgage guaranty insurance.

Section 1. Definitions. (1) AiAdvi sory organi
by[ir] KRS 304.13-011(9).

(2) i Co mm[rEsesttivedireatod] is defined by[in] KRS
304.1-050(1).

@) [fiDepart menthby[in KRS 804.1-050(2).d

(4) "Loss cost" means the loss cost per unit of exposure
excluding all loss adjustment expenses.[

- -]
(5) [(4)] "Rate" is defined by[ir] KRS 304.13-011(22).
6) (5 iStatistical alyfenh KRS 30D4s13-
011[622](24).
(7) "Supplementary rating information" is defined by[in] KRS
304.13-011(2).

Section 2. (1)[(&)] Paper filings shall include two (2) full
document sets, on 8 1/2" x 11" white paper, with three (3) copies of
Form PC TD-1, [“]Property & Casualty Transmittal Document[~] and
a self-addressed stamped envelope. The[Fhis] interactive version
of this form is available on the National Association of Insurance
Commissioners Web site at
https://content.naic.org/industry_rates_forms_trans_docs.htm.

tb)—Section—12()H+ ’ ough—nn)—o E’ S—administrative

egation—sha .bet_l'used as [,a,]pp oprate ,e ng dance

(2) A property and casualty insurance company, advisory
organization, or statistical agent may file a rate or supplementary
rating information on the commissioner's electronic system for rate
and form filings via the Web site www.serff.com. An electronic filing
shall be in lieu of a paper filing.

Section 3. (1) Every insurer, other than a life or health insurer
[insurers;] required by law or licensed advisory organization, or
statistical agent permitted by law to file rates, loss costs,
supplementary rating information, statistical plans, advertising and
sales materials, or other documents shall file with these documents
a completed and signed Form PC TD-1, [“]Property and Casualty
Transmittal Document.[”]

(2) If the filing is being made by a third party, a signed letter of
authorization from the insurer shall be submitted.

Section 4. (1) A filing may include any number of documents,
filed together on a particular date, pertaining to a single type of
insurance identified on [frem] the [<]Uniform Property and Casualty
Product Coding Matrix[*:][;] This form is available electronically on
the National Association of Insurance Commissioners Web site at
https://content.naic.org/sites/default/files/inline-
files/2021%20PC%20PCM.pdf.

(2) Rates, loss costs, and supplementary rating information
shall be filed separately from forms.

Section 5. All rate, loss cost, or supplementary rating
information filings shall be accompanied by Form PC RRFS-1.
[*|Rate/Ruling  Filing Schedule. This form is available

—

Z a

de

—h

available electronically at
https://insurance.ky.gov/PPC/Documents/LC-
2%20P&C%202007.pdf.

(2) A rate filing to which this section applies shall include
separate Forms LC-1 P & C; Calculation of Loss Cost Multiplier;
and hG32 P&G; Expentei Coesthnt Supplement, Calculation of
Loss Cost Multiplier for each company included in the filing.

Section 7. (1)(a) An insurer filing rates or supplement rating
information regarding personal automobile insurance shall submit
premium comparison information on-line via the Department
[Office] of Insurance Web site,
https://insurance.ky.gov/doieservices/UserRole.aspx, if any rate or
supplementary rating information change impacts the premium
inforraation previously submitted.

(b) If there is not an impact to premium information previously
submitted, an explanatory statement shall be included in Form PC
TD-1, [F]Property and Casualty Transmittal Document.[-]

(2)(a) An insurer filing rates or supplemental rating information
regarding homeowner sd insur a
comparison information on-line via the Department [Office] of
Insurance Web Site,
https://insurance.ky.gov/doieservices/UserRole.aspx, if any rate or
supplementary rating information change impacts the premium
information previously submitted.

(b) If there is not an impact to premium information previously
submitted on-line, an explanatory statement shall be included in
Form PC TD-1 [“]Property and Casualty Transmittal Document.[*]

(3) A filing to which this section applies shall include a separate
premium comparison information for each company included in the
filing.

Section 8. (1) A property and casualty rate or supplementary
rating information filing may include rates or supplementary rating
information for a particular insurance company or group of
insurance companies.

(2) If the filing is made for a group of insurance companies,
Form PC TD-1, [“]Property and Casualty Transmittal Document[]
shall identify all companies included in the filing.

Section 9. (1) Filing fees shall be paid on a per company basis.

(2) Pursuant to KRS 304.4-010(2), all fees and charges
payable under the insurance code, KRS Chapter 304, shall [are
reguired-to] be collected by the department pursuant to 806 KAR
4:010[ir-advance].

(3) The period of time in which the commissioner [exeeutive
director] may affirmatively approve or disapprove the filing shall not
begin to run until both the complete filing and appropriate fee are
received by the department [effice].

Section 10. (1) An insurer that is a member, subscriber, or
service purchaser of an advisory organization or statistical agent
may choose to adopt all or some of the loss costs, supplementary
rating information, or statistical plans of that advisory organization
or statistical agent.

(2) If an insurer chooses to adopt only a specific filing of an
advisory organization or statistical agent, it shall do so in
accordance with the procedures established in subsection (3) of
this section [this—administrative—Regulation], and shall clearly

electronically at
https://insurance.ky.qov/PPC/Documents/NAICPropCasFormFi
lingSched102708.pdf. [1]

Section 6. (1)(a) Except as otherwise provided in paragraph
(b) of this subsection, rate filings referencing loss costs
formulated by an advisory organization shall be accompanied by
Form LC-1 P & C, [“]|Calculation of Loss Cost Multiplier[~]. This
form is available electronically at
https://insurance.ky.gov/PPC/Documents/L C-1%202007.pdf.

(b) A rate filing referencing loss costs formulated by an
advisory organization in which an expense constant is used shall
be accompanied by Form LC-2 P & C, [“]Expense Constant
Supplement[*], Calculation of Loss Cost Multiplier._This form is
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identify which filing of the advisory organization or statistical agent
it is adopting.

(3)(a) If an insurer chooses to adopt all of the current and
future loss costs, supplementary
rating information, or statistical plans of an advisory organization or
statistical agent, it shall:

1. Provide written authorization to the advisory organization or
statistical agent to notify the commissioner [exeeutive-director] that
the insurance company shall adopt all of the loss costs,
supplementary rating information, or statistical plans that the
advisory organization or statistical agent files on its behalf; or

2. File written notice with the commissioner [executive-director]
that the insurer is adopting by reference all of the current and
future loss costs, supplementary rating information, or statistical

nc



VOLUME 48, NUMBER 4i OCTOBER 1, 2021

plans that the advisory organization or statistical agent files.

(b)1. If required by law to file its rates, an insurer may file a
loss cost multiplier, in accordance with this section and Sections 2
through 9 of this administrative regulation, to adopt the prospective
loss costs filed by an advisory organization.

2. The insurer shall:

a. Apply its loss cost multiplier to a specific loss cost filing; or

b. Elect to have its multiplier apply to all future loss costs filed
by the advisory organization.

(c)1. The advisory organization or statistical agent shall file the
written notice of authorization referred to in paragraphs (a) and (b)
of this subsection with the commissioner [executive-director] and
shall pay the appropriate fee, pursuant to KRS 304.4-010 and 806
KAR 4:010.

2. The fee shall be paid for each company sending a written
authorization and on the basis of each line of insurance.

(d)1. If an insurer that previously authorized an advisory
organization or statistical agent to file loss costs, supplementary
rating information, or statistical plans on its behalf chooses to not
adopt certain loss costs, supplementary rating information, or
statistical plans as filed on its behalf by the advisory organization
or statistical agent, or changes its loss cost multiplier, the insurer
shall file a notice of the nonadoption or change of its loss cost
multiplier with the commissioner[exeeutive-directer Jand shall pay
the appropriate filing fee, pursuant to KRS 304.4-010 and 806 KAR
4:010.

2.a. If an insurer chooses to delay the effective date of its
adoption of an advisory organization or statistical agent filing, it
shall submit a letter requesting the revised date upon which it will
adopt the filing.

b. The delayed adoption date shall be within six (6) months of
the original effective date.

c. If additional time is needed, a second letter shall be
submitted, requesting a revised delayed adoption date.

d. All revised delayed adoption dates shall be within one (1)
year of the original effective date as filed by the advisory
organization or statistical agent.

3. If an insurer fails to adopt the advisory organization or
statistical agent filing within one (1) year of the original effective
date as filed by the advisory organization or statistical agent, the
insurer shall submit a filing indicating it is not adopting.

Section 11. A property and casualty insurance company,
advisory organization and statistical agent may file its prospective
loss cost or rate on the commissioners' electronic system for rate
and form filings via the Web site www.serff.com. An electronic filing
shall substitute for any physical filing.

Section 12. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Uniform Property and Casualty Product Coding Matrix",
01/2021 [{Mareh-1,-2007)];

(b) Form PC TD-1, "Property and Casualty Transmittal
Document", 01/2020 [{Mareh-1,-2007)];

(c) Form PC RRFS-1, "Rate/Rule Filing Schedule”,
3/2007[ ; 1;

(d) LC-1 P&C, "Calculation of Loss Cost Multiplier", 10/2007
[(Cetober200%(];

(e) LC-2 P&C, "Expense Constant Supplement, Calculation of
Loss Cost Multiplier with Expense Constant”, 10/2007; [{Octeber
200A]i[

A i : . .
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Cheecktist— Workersb Compensati
(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, from the Department [Office] of
Insurance, The Mayo-Underwood Building, 500 Mero Street, 2 SE
11, [235-West-Main-Street], Frankfort, Kentucky 40601, Monday
through Friday, 8 a.m. to 4:30 p.m. This material is also available
on t he depart ment &8s
https://insurance.ky.gov/ppc/CHAPTER.aspx[httpHinsurance:
[http:Hdoi-pprky-gov] or the Web site of the National

Association of Insurance Commissioners at www.naic. org.

CONTACT PERSON: Abigail Gall, Executive Administrative
Secretary, 500 Mero Street, Frankfort, Kentucky 40601, phone
(502) 564-6026, fax (502) 564-1453, email abigail.gall@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
Division of Health and Life Insurance and Managed Care
(As Amended at ARRS, September 14, 2021)

806 KAR 17:070. Filing procedures for health insurance
rates.

RELATES TO: KRS 304.14-120, 304.14-130, 304.17-380,
304.17A-005(22)

STATUTORY AUTHORITY: KRS 304.2-110

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110(1) [KRS—304.2-110] authorizes [provides—that] the
Commissioner [Exeecutive—Director] of Insurance to promulgate
[may—make—reasonable—rules—and] administrative regulations
necessary for or as an aid to the effectuation of any provision of
the Kentucky Insurance Code as defined in KRS 304.1-010
[through KRS 304.99-154]. [The purpose of] This [This]
administrative regulation establishes[is—to—provide] [provides]
additional filing procedures for health insurance rates.

Section 1. Definitions.

(1) "Accumulated value" means the amount of which a
sum of money would have increased as of the valuation date,
if _invested at a specific_date in_the past, subject to the
investment earnings attributable to the policies.

(2) Insurer is defined by KRS 304.1-040.

(3) "Loss ratio" means the ratio of the sum of incurred
losses divided by the earned premiums.

(D[E3)] "Present value" means the amount of money needed
as of the valuation date to produce, when accumulated at interest,
a specified amount on a specific future date. The "present value of
future benefits" and "present value of future premiums" are the
sums of those[sueh] values that [which] [sheuld] take into
account not only the interest assumption, but the assumed
persistency and mortality of the business.[

BNEA [A] "Qualified actuary" means[is] a member of the
American Academy of Actuaries, a fellow or associate of the
Society of Actuaries, the Institute of Actuaries, the Faculty of
Actuaries, the Casualty Actuarial Society, or a fellow or member of
the Conference of Actuaries in Public Practice that is compliant
with continuing professional development in the area of health
insurance.

on'

Section 2. Scope. This administrative regulation shall
apply to individual health insurance products and Medicare
supplement plans. This _administrative regulation _shall not
apply to health benefit plans as defined by KRS 304.17A-

005(22).

,  Pertiod 3. Elagsiticationnof Polcies2 Bob tBe) purposes of this
administrative regulation, policies are classified by type of benefit,
renewal clause, and average annual premium.

(1) Types of benefits recognized are:

(a) Medical expense, including hospital indemnity policies, as
well as hospital, surgical, major medical, cancer, critical iliness, or

I nt eir netany othéfepwlicies pravitirgg insurante against the expenses

resulting from accident or sickness, as well as indemnity or lump
sum benefits payable upon a medical event or diagnosis;

(b) Medicare supplement policies; and

(c) Loss of income[and

(d)—AH—e&he{—peHeies—%wmeh—may—be—deseﬂated—by]
the commissioner [executive director]-may designate]

(2) Categories of renewal clause are as follows:

OR Optionally renewable: renewal of individual policies is at

the option of the insurer[irsurance-company].

CR Conditionally renewable: renewal can be declined by the

insurer[insurance—company] only for a stated reason
[reasens] other than deterioration of health.

GR Guaranteed renewable: renewal cannot be declined by

the insurer[insurance-company] for any reason, but the

insurer[insurance-company] can revise rates on a class
basis.

NC Noncancellable: renewal cannot be declined nor can rates

be revised by the insurer[irsurance-company].
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(3) Recognized categories by average annual premium per
policy are:

(a) Less than $250 [$100];

(b) A minimum of at [At] least $250 [$100] but |ess [re-more
than [less-than] $500 [$200]; and

(c) $500 [$200] or more.

Section 4.[3] Filing of Rates. Every policy, rider, or
endorsement form affecting benefits that are [whieh-is] submitted
for approval shall be accompanied by a rate filing unless the[sueh]
rider or endorsement form does not directly or indirectly produce a
change in the benefit level. Any subsequent addition to or change
in rates applicable to the[sueh] policy, rider, or endorsement shall
also be filed.

(1) The following items shall be included in individual health
insurance rate filing submissions for rates on a new product:

(@) Policy form, application, endorsements, HIPMC-F1
incorporated by reference in 806 KAR 14:007 [“face-sheetand
verificationform-]-and filing fee.

(b) Rate sheet.

(c) Actuarial memorandum including:[-]

1. A brief description of the type of policy, benefits,
renewability, general marketing method, and issue age limits.

2. A brief [Brief] description of how rates were determined,
including the general description and source of each assumption
used. If assumptions are materially different from the
i_n s u reemparsyfs] experience on similar policies, the reasons
for their choice shall[sheuld] be explained. Margins, both implicit
and explicit, shall[sheuld] be estimated. For expenses, show
those that [which] are percent of premium, dollars per policy
and[and/er] dollars per unit of benefit, separately, by policy year.

3. Estimated average annual premium per policy.

4. Anticipated loss ratio, including a brief description of how it
was calculated, and a projection of year-by-year expected loss
ratios.

5. Anticipated loss ratio presumed reasonable according to
Section 5[4] of this administrative regulation.

6. If subparagraph 4 of this paragraph is less than
subparagraph 5 of this paragraph, supporting documentation for
the use of the proposed premium rates shall[must] be filed.

7. An actuarial report signed by a qualified actuary as to
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whet her or not , to t he best
judgment, the rate submission is in compliance with the applicable
laws and administrative regulations of the state, the Actuarial

of

appfoxmat@annual premyuns knowl edge and
(c) A statement as to the status of the filing in the
i ns urcemparsyls] home state, and a statement as to any

Standards of Practice available at
http://www.actuarialstandardsboard.org/standards-of-
practice/, and that the premiums[benefits] are:

a. Reasonable in relation to the benefits[premitms];

b.[;] Adequate;

c.[3] Not excessive;[;] and

d. Not unfairly discriminatory [and-the-benefits-are-reasonable

]
8. A comparison [Cemparisen] of the rates with those of any

similar  policies currently or recently issued by the
insurer[eempany].

(d) A statement as to the status of the filing in the
i_ns urecemparsyls] home state, and a statement as to any
variations in rates or [and{er] loss ratio assumptions required by or
used in other states.

(2) The following items shall be included in individual health
insurance rate filing submissions for rate increases on an existing
product:

(a) New rate sheet, HIPMC-F1 incorporated by reference in
806 KAR 14:007[“face-sheet-and-verificationform™], and filing
fee.

(b) Actuarial memorandum including:[-]

1. A brief [Brief] description of the type of policy, benefits,
renewability, general marketing method, issue age limits, the first
and last year the policy form was issued, and the anticipated loss
ratio of its original rates.

2. The scope [Seepe] and reason for rate revision including a
statement of whether the revision applies only to new business,
only to in-force business, or to both, and outline of all past rate
increases on this form.

3. The estimated [Estimated] average annual premium per
policy, before and after rate increase and al:] comparison of
proposed rate scale with current rate scale.

4. Past experience, [i
form;"] the statistical credibility of the experience data and any
other available data the insurer may wish to provide. If policy
reserves are other than net level reserves based on the rate
assumptions underlying the existing rates, an estimate of the effect
of using the[sueh] reserves shall [sheuld] be provided.

5. A brief [Brief] description of how revised rates were
determined, including the general description and source of each
assumption used. For expenses, include percent of premium,
dollars per policy, [ardier] dollars per unit of benefit as separate
items, and [Alse;] the unamortized initial expenses to be recovered
from future premiums shall[sheutd] be shown.

6. The anticipated future loss ratio described in Section
5[4](2)(a) of this administrative regulation and a description of how
it was calculated.

7. The anticipated loss ratio that [which] combines cumulative
and future experience described in Section 5[4](2)(b) of this
administrative regulation, and a description of how it was
calculated.

8. Anticipated loss ratio presumed reasonable according to
Section 5[4] of this administrative regulation.

9. If subparagraphs 6 or 7 of this paragraph is less than
subparagraph 8 of this paragraph, supporting documentation for
the use of the[sueh] premium rates.

10. An actuarial report signed by a qualified actuary as to
whet her or not , to the b ee &nd
judgment, the rate submission is in compliance with the applicable
laws and administrative regulations of the state,_the Actuarial
Standards of Practice available at
http://www.actuarialstandardsboard.org/standards-of-
practice/, and that the premiums[benefits] are:

a. Reasonable in relation to benefits[premiums];

b.[;] Adequate;

c.[s] Not excessive;[;] and

d. Not unfairly discriminatory [and-the-benefits-are-reasonable

- o
11. The number of

policies in force in Kentucky and

of
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variations in rates or [ardferless] ratio assumptions required by or
used in other states.

Section 5.[4] Reasonableness of Benefits in Relation to
Premiums. (1) New forms.

(@) With respect to a new form other than a Medicare
supplement form under which the average annual premium, as
defined in the table below [(as-defined-belows] is expected to be at
least $500 [$200], benefits shall be found as[deemed] reasonable
in relation to premiums provided the anticipated loss ratio is at
least as great as shown in the following table:

Type of Coverage Renewal Clause

OR CR GR NC
Medical Expense 60% 55% 55% 50%
Loss of Income and Other 60% 55% 50% 45%

(b) For a policy form, including riders and endorsements, under
which the expected average annual premium per policy is $250
[$100] or more but less than $500 [$200], subtract five (5)
percentage points from the numbers in the table above, or less
than $250 [$100], subtract ten (10) percentage points.

(c) The average annual premium per policy shall be computed
by the insurer based on an anticipated distribution of business by
all applicable criteria having a price difference, such as age, sex,
amount, dependent status rider frequency, etc., except assuming
an annual mode for all policies (i.e., the fractional premium loading
shall not affect the average annual premium or anticipated loss
ratio calculation).

(d) The loss ratio for a Medicare supplement policy shall be as
provided in 806 KAR 17:570 [806—KAR-17:060], regardless of
renewal clause or average premium.

(2) Rate revisions. Except[Excepting] as provided in
subsection (3) of this Section[belew], with respect to filings of
rate revisions for a previously approved form, benefits shall be
determined[deemed] reasonable in relation to premiums
if[provided-that] both_of the following loss ratios meet the [abeve]
standards for new forms as established in subsection (1) of this
Section and the loss ratio described in paragraph (b) of this
subsection meets[meet] or exceeds[exceed] the initial filed
expected loss ratio.

(a) The anticipated loss ratio over the entire future period for
which the revised rates are computed to provide coverage;

(b) The anticipated loss ratio derived by dividing "A" by "B"
where:

1. a. "A" is the sum of the accumulated value of the benefits,
from the original effective date of the form or the effective date of
this administrative regulation, whichever is later, to the effective
date of the revision, and the present value of future benefits;[;] and

b.[2]] "B" is the sum of the accumulated value of the
premiums from the original effective date of the form or the
effective date of the administrative regulation, whichever is later, to
the effective date of the revision, and the present value of future
premiums,

2.[;] The[sueh] present values shall[te] be taken over the
entire period that [fer—whieh] the revised rates are computed to
provide coverage, and the values shall be calculated[such
aceumulated-benefits-and-premiums—and-premiums] from the
last date that [as-ef-which-an] accounting has been made to the
effective date of the revision.

t 3p Anfcipdietl Adssy @ths dfhBrOtHah bk indicated in
subsection (1) or (2) of this section shall[wiH] require justification
based on the special circumstances that may be applicable.

(a) [Examples—of] Coverages for which a lower loss ratio may
receive special consideration are as follows:

1. Accident only;

2. Short term nonrenewable, e.g., airline trip, student accident;

3. Specified peril, e.g., common carrier; and

4. Other special risks.

(b) [Examples—of-other] Factors for which lower loss ratios
may receive special consideration are as follows:

1. Marketing methods, giving due consideration to acquisition
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and administration costs and to premium mode;

2. Extraordinary expenses;

3. High risk of claim fluctuation because of the low loss
frequency or the catastrophic, or experimental nature of the
coverage;

4. Product features such as long elimination periods, high
deductibles and high maximum limits;

5. The industrial or debit method of distribution; and

6. Forms issued prior to the effective date of these guidelines.

(c) Insurers[Cempanies] shall [are—urged—to] review their
experience periodically and [te] file rate revisions, as appropriate,
in a timely manner to avoid the necessity of later filing of
unacceptable large rate increases. For rate increases of more
than thirty (30) percent, insurers[eempanies] may[wil] be
requested to implement the increase[rate—increases—of—more

] over two (2) or more years.

(d) An_example [Examples] of factors for which higher loss
ratios may be required:

1. A form [Ferms] on which all initial expenses have been
amortized.

2. A form [Ferms] on which rates have been increased to at
least double their original level.

3. A form on which insurers[Cempanies] have not filed rate
increases in a timely manner pursuant to subsection 3(c) of this
section[Seetion-4(3%c)].

(e) When rates are submitted for new forms, the Department
may require subsequent filings to demonstrate that the loss ratio
required by subsection (1)(a) of this section[Seetion4{I}a}] is
being met.

Section 6.[5:] Miscellaneous Considerations. (1) Additional
data that [which] may be included in the support of rate filings
includes data such as the[-but-is-noet-timited-te;] substitution of
actual claim run-offs for claim reserves and liabilities, in order to
avoid the problems of short-term developments, accident-year loss
ratios supporting trends, the operation of any experience funds or
stabilization reserves, and the adjustment of premiums to an
annual mode basis.

(2) All additional data shall[must] be reconciled, as
appropriate, to the required data, and any missing data explained.

Section 7.[6:] Severability. If any provision of this
administrative regulation or the application thereof to any person or
circumstance is for any reason held to be invalid, the remainder of
this administrative regulation and the application of the[sueh]
provision to other persons or circumstances shall not be affected
thereby.

CONTACT PERSON: Abigail Gall, Executive Administrative
Secretary, 500 Mero Street, Frankfort, Kentucky 40601, phone
(502) 564-6026, fax (502) 564-1453, email abigail.gall@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
Division of Health and Life Insurance and Manager Care
(As Amended at ARRS, September 14, 2021)

806 KAR 17:085. Minimum standards for
nursing home insurance policies.

short-term

RELATES TO: KRS 304.6-070, 304.6-130, 304.6-180, 304.12-
010, 304.12-020, 304.14-650-304.14-675, 304.17-080

STATUTORY AUTHORITY: KRS 304.2-110(1), 304.14-660

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110(1) authorizes the Commissioner [Exeeutive—Director] of
Insurance to promulgate administrative regulations necessary for
or as an aid to the effectuation of any provision of the Kentucky
Insurance Code as defined in [as—defired—in] KRS 304.1-010
[through—KRS 304-99-154] [KRS—304-1-010]. KRS 304.14-660
requires[authorizes] [requires] the Commissioner [Executive
Director] of Insurance to promulgate administrative regulations to

establish the [establishing] requirements for short-term nursing
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home insurance policies. [The—purpese—of] This [Fhis]
administrative regulation establishes[is—to—establish] the
[establishes] minimum standards for short-term nursing home
insurance policies.

Section 1. Definitions. [As—used—in—this—administrative

(1) "Applicant" means:

(a) For an individual short-term nursing home insurance policy,
the person who seeks to contract for benefits; and

(b) For a group short-term nursing home insurance policy, the
proposed certificate holder.

(2Asdioci ati ono meigible foregnoup Health
insurance pursuant to KRS 304.18-020[“Attained—agerating™
means—a-schedule-of premiums starting-trom-the-issue-age
thatfwhie ]. wﬁ t e,eases] atleastone(1)-percent

(3) "Benefit trigger" means a contractual provision in the
i_ns ur ies@ds] policy conditioning the payment of benefits
on a determination of the i n s u r iesdn@ds] ability to perform
activities of daily living and on cognitive impairment.

(4) [(3)] "Certificate" means any certificate issued under a
group short-term nursing home insurance policy, which has been
delivered or issued for delivery in Kentucky.

(5) [(4)] "Claim" means a request for payment of benefits under
an in-force policy regardless of whether the benefit claimed is
covered under the policy or any terms or conditions of the policy
have been met.

(6) [£5)] "Commissioner" is defined by KRS 304.1-050.

(7) [¢6)] "Compensation" means pecuniary or nonpecuniary
remuneration of any kind relating to the sale or renewal of short-
term nursing home insurance or certificates, including bonuses,
gift, prizes, awards, and finders fees.

(8) [(A] "Elimination period" means the time that elapses[shaH
elapse] before benefits commence under a short-term nursing
home insurance policy or certificate.

(9) [€8)] "Insurer" means an entity authorized to issue short-
term nursing home insurance in Kentucky.

(10) [€9)] "Maintenance or Personal care services" means any
care the primary purpose of which is the provision of needed
assistance with any of the disabilities as a result of which the
individual is a chronically-ill individual (including the protection from
threats to health and safety due to severe cognitive impairment).

(11) [@06)] "Policy" means any policy, contract, subscriber
agreement, enrollment agreement, rider, or endorsement delivered
or issued for delivery in Kentucky.

(12) AQual i fi etdrm sursingt home insurance
contracto is dSeCE§7#BBd by 26 U.

(13)[¢x1)] “"Short-term nursing home insurance policies" is
defined by[ir] KRS 304.14-650.

Section 2. Policy Requirements. A short-term nursing home
insurance policy delivered or issued for delivery in Kentucky shall
not use the terms set forth below unless the terms are defined in
the policy as follows:

(1) "“Activities of daily living" means at least bathing,
continence, dressing, eating, toileting, and transferring.

(2) "Acute condition" means that the individual is medically
unstable. The individual requires frequent monitoring by medical
professionals, such as physicians and registered nurses, in order
to maintain health status.

(3) "Adult day care" means a program for four (4) or more
individuals, of social or health-related, or both, services provided
during the day in a community group setting for the purpose of
supporting frail, impaired elderly or other disabled adults who can
benefit from care in a group setting outside the home.

(4) "Bathing" means washing oneself by sponge bath; or in
either a tub or shower, including the task of getting into or out of
the tub or shower.

(5) "Cognitive impairment"”
short or long-term memory, orientation as to person, place, and
time, deductive or abstract reasoning, or judgement as it relates to

el

means
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safety awareness.

(6) "Continence" means the ability to maintain control of bowel
and bladder function; or [i], when unable to maintain control of
bowel or bladder function, the ability to perform associated
personal hygiene (including caring for catheter or colostomy bag).

(7) "Dressing" means putting on and taking off all items of
clothing and any necessary braces, fasteners, or artificial limbs.

(8) "Eating" means feeding oneself by getting food into the
body from a receptacle (such as a plate, cup, or table) or by a
feeding tube or intravenously.

(9) "Hands-on assistance” means physical assistance
(minimal, moderate, or maximal) without which the individual would
not be able to perform the activity of daily living.

(10) "Home health care services" means medical and
nonmedical services, provided to ill, disabled or infirm persons in
their residences. The services may include homemaker services,
assistance with activities of daily living, and respite care services.

(11) "Medicare" means "The Health Insurance for the Aged
Act, Title XVIII of the Social Security Amendments of 1965 as Then
Constituted or Later Amended”, or "Title |, Part | of Pub.L. 89-97,
as Enacted by the Eighty-Ninth Congress of the United States of
America and popularly known as the Health Insurance for the Aged
Act, as then constituted and any later amendments or substitutes
thereof", or words of similar import.

(12) "Mental or nervous disorder" means[shal] not
including[be—defined—to—include] more than neurosis,

psychoneurosis, psychopathy, psychosis, or mental or emotional
disease or disorder.

(13) "Personal care" or_maintenance means the provision of
hands-on services to assist an individual with activities of daily
living.

(14) "Skilled nursing care", "intermediate care", "personal
care", "home care", "specialized care", "assisted living" and other
services means being[shaH-be] defined in relation to the level of
skill required, the nature of the care, and the setting in which care
is to[shaH] be delivered.

(15) "Toileting" means getting to and from the toilet, getting on
and off the toilet, and performing associated personal hygiene.

(16) "Transferring" means moving into or out of bed, chair, or
wheelchair.

Section 3. Policy Practices and Provisions. (1) Renewability.
The terms "guaranteed renewable" and "noncancellable” shall not
be used in any individual short-term nursing home insurance policy
without further explanatory language in accordance with the
disclosure requirements of Section 5 of this administrative
regulation.

(a) A short-term nursing home insurance policy issued to an
individual shall not contain renewal provisions other than
"guaranteed renewable" or "noncancellable".

(b) The term "guaranteed renewable" may be used only if the
insured has the right to continue the short-term nursing home
insurance in force by the timely payment of premiums and if the
insurer has no unilateral right to make any change in any provision
of the policy or rider while the insurance is in force, and cannot
decline to renew, except that rates may be revised by the insurer
on a class basis.

(c) The term "noncancellable” may be used only if the insured
has the right to continue the short-term nursing home insurance in
force by the timely payment of premiums during which period the
insurer has no right to unilaterally make any change in any
provision of the insurance or in the scheduled premium rate.

(d) The term "level premium" may only be used if the insurer
does not have the right to change the premium.

(2)(a) Limitations and exclusions. A policy shall not be
delivered or issued for delivery in Kentucky as a short-term nursing
home insurance if the policy limits or excludes coverage by type of
illness, treatment, medical condition, or accident, except as follows:

1. Preexisting conditions or diseases as defined in Section
5(8)[{A)] through (10)[{9)} of this administrative regulation;

2. Mental or nervous disorders, but this shall not permit
exclusion or limitation of benefits on the basis of Alzheimer's
disease;
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3. Alcoholism and drug addiction;

4. lliness, treatment, or medical condition arising out of:

a. War or act of war (whether declared or undeclared);

b. Participation in a felony, riot, or insurrection;

c. Service in the armed forces or auxiliary units;

d. Suicide (sane or insane), attempted suicide, or intentionally
self-inflicted injury; or

e. Aviation (this exclusion shall apply only to nonfare-paying
passengers);

5. Treatment provided in a government facility (unless
otherwise required by law), services for which benefits are
available under Medicare or other governmental program (except
Medicaid), any state or federal workers' compensation, employer's
liability, or occupational disease law, services provided by a
member of the covered person's immediate family, and services for
which no charge is normally made in the absence of insurance;

(b) This subsection shall not prohibit exclusions and limitations
by type of provider or territorial limitations.

(3) Continuation or conversion.

(@) Group short-term nursing home insurance issued in
Kentucky on or after the effective date of this administrative
regulation shall provide:

1. A covered individual with a basis for continuation or
conversion of coverage without underwriting upon termination of
coverage; and

2. A converted policy or continued coverage including benefits
identical to or benefits determined by the Commissioner [exeeutive
direetor] to be substantially similar to or in excess of those provided
under the group policy from which conversion or continued
coverage is made.

(b) Written application for the converted policy or continued
coverage shall be made and the first premium due, if any, shall be
paid as directed by the insurer not later than thirty-one (31) days
following notice of continuation or conversion rights under the
group policy. The converted policy shall be issued effective on the
day following the termination of coverage under the group policy
and shall be renewable annually.

(4) [Ih&p%ewum—éwged—@—armsmed%%m

nursing-home-insurance-shall-netinerease-dueto-either:
{b)-The-duration-the-insured-has-been-—covered-underthe

——{5)] Extension of benefits. Termination of short-term nursing
home insurance shall be without prejudice to any benefits payable
for_institutionalization if the institutionalization began while the
short-term nursing home insurance was in force and continues
without interruption after termination. The extension of benefits
beyond the period the short-term nursing home insurance was in
force may be limited to the duration of the benefit period, if any, or
to payment of the maximum benefit and may be subject to any
policy waiting period, and all other applicable provisions of the
policy.

(5)[{6)] Discontinuance and replacement. If a group short-term
nursing home insurance policy is replaced by another group
short-term nursing home insurance policy issued to the same
policyholder, the succeeding insurer shall offer coverage to all
persons covered under the previous group policy on its date of
termination. Coverage provided or offered to individuals by the
insurer and premiums charged to persons under the new group
policy shall not:

(a) Result in an exclusion for preexisting conditions that would
have been covered under the group policy being replaced; and

(b) Vary or other wi se depen
disability status, claim experience or use of short term care
services.

(6)[€A] Premium changes.

(a) The premium charged to an insured for short-term nursing
home insurance shall not increase due to either:

1. The increasing age of the insured at ages beyond sixty-five
(65); or

2. The duration the insured has been covered under the policy.

(7) Coverage of dependents. A short-term _nursing home
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policy may be issued that jointly covers the life of the
policyholder and his or her spouse.

Section 4. Unintentional Lapse. An insurer offering short-term
nursing home insurance shall, as a protection against unintentional
lapse, comply with the following:

(1) Notice before lapse or termination. An individual short-term
nursing home policy or certificate shall not be issued until the
insurer has received from the applicant either a written:

(a) Designation of at least one (1) person, in addition to the
applicant, who is to receive notice of lapse or termination of the
policy or certificate for nonpayment of premium; or

(b) Waiver, dated and signed by the applicant, electing not to
designate additional persons to receive notice.

(2) Lapse or termination for nonpayment of premium:

(a) An individual short-term nursing home policy or certificate
shall not lapse or be terminated for nonpayment of premium unless
the insurer, at least thirty (30) days before the effective date of the
lapse or termination, has given notice to the insured and to those
persons designated pursuant to subsection (1)(a) of this section, at
the address provided by the insured for purposes of receiving
notice of lapse or termination; and

(b) Notice shall:

1. Be given by first class United States mail, postage prepaid;

2. Not be given until thirty (30) days after a premium is due and
unpaid; and

3. Be found[deemed] to have been given as of five (5) days
after the date of mailing.

(3) Reinstatement. A short-term nursing home policy shall
contain a reinstatement provision as required in KRS 304.17-080.

Section 5. Required Information and Disclosure Provisions.

(1) Renewability.

(a) Individual short-term nursing home insurance policies shall
contain a renewability provision.

(b) The provision shall:

1. Be appropriately captioned,;

2. Appear on the first page of the policy; and

3. State clearly that;

a. The coverage is guaranteed renewable and that premium
rates are subject to change; or

b.[that] the coverage is noncancellable.

(c) All short-term nursing home policies or certificates issued in
the commonwealth of Kentucky shall state in (16) sixteen point
bold type print on the front page of the policy the following
statement: This is a short-term nursing home product that offers
benefits for less than twelve (12) months. This is not a long-term
care policy.

(2) Riders and endorsements.

(a) Except for riders or endorsements by which the insurer
effectuates a request made in writing by the insured under an
individual short-term nursing home insurance policy, riders or
endorsements added to an individual short-term nursing home
insurance policy after date of issue, reinstatement or renewal
which reduce or eliminate benefits or coverage in the policy shall
require signed acceptance by the individual insured.

(b) After the date of policy issue, a rider or endorsement which
increases benefits or coverage with a concomitant increase in
premium during the policy term shall be agreed to in writing signed
by the insured, except if the increased benefits or coverage are
required by law.

(c) If a separate additional premium is charged for benefits
provided in connection with riders or endorsements, the premium
charge shall be set forth in the policy, rider, or endorsement.

(3) Payment of benefits. A short-term nursing home insurance
policy or certificate shall clearly define how benefits will be paid.

(4) Limitations. If a short-term nursing home insurance policy
or certificate contains any limitations with respect to preexisting
conditions, the limitations shall appear as a separate paragraph of
the policy or certificate and shall be labeled as "Preexisting
Condition Limitations".

(5) Other limitations or conditions on eligibility for benefits. A
short-term nursing home insurance policy or certificate containing
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any limitations or conditions for eligibility including any elimination
period shall be clearly defined in the policy or certificate and the
paragraph shall be labeled [the—paragraph] "Limitations or
Conditions on Eligibility for Benefits".

(6) Benefit triggers. (a) Activities of daily living and cognitive
impairment shall be:

1. Used to measure an i
term nursing home care;

2. shallbe] Described in the policy or certificate in a separate
paragraph;[;] and

3.[shallbe] Labeled "Eligibility for the payment of benefits."

(b) Any additional benefit triggers shall also be explained in
this section.

(c) If these triggers differ for different benefits, explanation of
the trigger shall accompany each benefit description.

(d) If an attending physician or other specified person
shall[must] certify a certain level of functional dependency in
order to be eligible for benefits, this [tee] shall be specified.

(N)[¢6)] A provider of service shall be defined in relation to the
services and facilities required to be available and the licensure or
degree status of those providing or supervising the services. The
definition may require that the provider be appropriately licensed or
certified.

(8)[A] Short-term nursing home policies or certificates shall
not use a definition of preexisting condition that [whieh] is more
restrictive than the following: "Preexisting condition means a
condition for which medical services or treatment is [was]
recommended by, or received from, a provider of health care
services within six (6) months preceding the effective date of
coverage of an insured person."

(9)[€8)] A short-term nursing home policy or certificate shall not
exclude coverage for a loss or confinement which is the result of a
preexisting condition unless that loss or confinement begins within
six (6) months following the effective date of coverage of the
insured person.

(10)[¢9)] A short term nursing home policy or certificate shall
not exclude or use waivers or riders of any kind to exclude, limit, or
reduce coverage or benefits for specifically nhamed or described
preexisting conditions or physical conditions beyond the
preexisting condition periods described in subsections (8)[{A} and
(9)[€8)} of this section.

(11)[€26)] Insurers shall offer an option to purchase [disclose
whether—er—net] inflation protection [is—effered] at a minimum of
three (3) percentf%} compounded annually with any short-term
nursing home policy or certificate.

(12)[21)] Short-term nursing home policies shall contain on the
front page of the policy or certificate the following statement:
"Notice to buyer: This policy may not cover all of the costs
associated with nursing home care incurred by the buyer during
the period of coverage. The buyer is advised to review carefully all
policy limitations".

(13)[(22)] An elimination period shall be calculated based upon
consecutive calendar days, beginning the first day eligible services
are received by the individual, and ending the first day benefits are
payable.

n s ur issdn@es] need for short-

Section 6. Prohibition Against Post-claims Underwriting. (1)(a)
If an application for short-term nursing home insurance contains a
guestion that [whieh] asks if [whether] the applicant has had
medication prescribed by a physician, it shall also ask the applicant
to list all medication that has been prescribed.

(b) If the medications listed in the application are [were] known
by the insurer, or should have been known at the time of
application, to be directly related to a medical condition that [fer
which] coverage would otherwise be denied, then the policy or
certificate shall not be rescinded for that condition.

(2) The following language, or language substantially similar to
the following, shall be set out conspicuously on the short-term
nursing home insurance policy or certificate no later than when it is
delivered: "Caution: The issuance of this short-term nursing home
insurance (policy or certificate) is based upon your responses to
the questions on your application. A copy of your (application or
enroliment form) [{]is enclosed or was retained by you when you
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applied[}]. If your answers, to the best of your knowledge and
belief, are incorrect or untrue, the insurer may have the right to
deny benefits or rescind your policy. The best time to clear up any
questions is now, before a claim arises! If, for any reason, any of
your answers are incorrect, contact the insurer at this address:
(insert address)."

(3) A copy of the completed application or enrollment form,
whichever is applicable, [(whichever—is—applicable)] shall be
delivered to the insured no later than when the policy or certificate
is delivered unless it was retained by the applicant at the time of
application.

Section 7. Reserve Standards. (1)(a) If short-term nursing
home insurance benefits are provided through the acceleration of
benefits under group or individual life policies or riders to these
policies, policy reserves for these benefits shall be determined in
accordance with KRS 304.6-130 to 304.6-180.

(b) Claim reserves shall also be established if the policy or
rider is in claim status.

(c) In the development and calculation of reserves for policies
and riders subject to the requirements of this subsection, due
regard shall be given to the applicable policy provisions, marketing
methods, administrative procedures, and all other considerations
that may [whieh] have an impact on projected claim costs.

(d) Any applicable valuation morbidity table shall be certified as
appropriate as a statutory valuation table by a member of the
American Academy of Actuaries.

(2) If short-term nursing home benefits are provided other than
as described in subsection (1) of this section, reserves shall be
determined in accordance with KRS 304.6-070.

Section 8. Loss Ratio.

(1) Rate filings shall follow the filing procedures contained in
806 KAR 14:007 and 806 KAR 17:070.

(2) Initial premium rate schedules shall be calculated so
that[using] [such—that] the present value of future projected
incurred claims, without the inclusion of active life reserves, shall
[will] not be less than the present value of future projected earned
premiums times sixty (60) percent.

(3) Premium rate schedule increases shall be calculated so
that[using] [such—that] the sum of the accumulated value of
incurred claims, without the inclusion of active life reserves, and
the present value of future projected incurred claims, excluding
[witheut-the-inclusion-of] active life reserves, shall [will] not be less
than the sum of the following:

(a) The accumulated value of the initial earned premiums times
sixty (60) percent;

(b) Eighty-five (85) percent of the accumulated value of prior
premium rate schedule increases on an earned basis;

(c) The present value of future projected initial earned
premiums times sixty (60) percent; and

(d) Eighty-five (85) percent of the present value of future
projected premiums not described in paragraph (c) of this
subsection on an earned basis.

(4) All present and accumulated values used to determine
rates shall use the maximum valuation interest rate for contract
reserves as specified in 806 KAR 6:080. The actuary shall disclose
as part of the actuarial memorandum required by 806 KAR 17:070,
Section 3, the use of any appropriate averages.

Section 9. Minimum Standards for Home Health and
Community Care Benefits in Short-term nursing Insurance Policies.
(1) A short-term nursing home insurance policy or certificate that

nurses or licensed practical nurses;

(d) Requiring that a nurse or therapist provide services covered
by the policy that may be provided by a:

1. Home health aide; or

2. Other licensed or certified home care worker acting within
the workero6s scopiicatiof, | i

(e) Excluding coverage for personal care services provided by
a home health aide;

(f) Requiring that the provision of home health care services be
at a level of certification or licensure greater than that required by
the eligible service;

(@) Requiring that the insured or claimant have an acute
condition before home health care services are covered;

(h) Limiting benefits to services provided by Medicare-certified
agencies or providers; or

(i) Excluding coverage for adult day care services.

(2)(a) A short term nursing insurance policy or certificate that
includes home health or community care services shall provide the
total home health or community care coverage that is a dollar
amount _eqguivalent to at least one-half (1/2) of one (1) year of
coverage available for nursing home benefits under the policy or
certificate, when covered home health or community care services
are received.

(b) The requirement identified in paragraph (a) of this
subsection shall not apply to a policy or certificate issued to a
resident of a continuing care retirement community.

(3) In determining maximum coverage under the terms of a
policy or certificate, home health care coverage may be applied to
the non-home health care benefits provided in the policy or
certificate.

Section 10 [9]. Prohibition Against Preexisting Conditions and
Probationary Periods in Replacement Policies or Certificates. If a
short-term nursing home insurance policy or certificate replaces
another short-term nursing home or long-term care policy or
certificate, the replacing insurer shall waive any time periods
applicable to preexisting conditions and probationary periods in the
new short-term nursing home insurance policy for similar benefits
to the extent that similar exclusions have been satisfied under the
original policy.

Section 11. Filing Requirements for Advertising. (1) An insurer
providing short term nursing home care insurance or_benefits in
Kentucky shall provide a copy of any advertisement intended for
use in Kentucky whether through written, radio, or television
medium to the commissioner for review in accordance with this
administrative regulation and KRS 304.12-020, 304.14-120, and
806 KAR 12:010, 806 KAR 14:005, 806 KAR 14:007, Section 5(2);

(2) An advertisement shall be retained by the insurer for at
least five (5) years from the date the advertisement was first used.

(3) The commissioner may exempt advertising from the
reqguirements of this section pursuant to KRS 304.14-120(4).

Section 12. Standards for Marketing. (1) An insurer marketing
short term nursing home insurance coverage in Kentucky, directly
or through its agents, shall:

(a) Establish marketing procedures and agent training
reqguirements to assure that:

1. Marketing activities, including policy comparison, by its
agent, shall be fair and accurate; and

2. Excessive insurance shall not be sold or issued.

(b) Display prominently by type, stamp, or other appropriate
means, on the first page of the outline of coverage and policy, the

provides[shall—provide] benefits for _home health care or

notice as established in HIPMC-STN-1.

community care services shall not limit or exclude benefits by:

(a) Requiring that the insured or claimant would need care in a
skilled nursing facility if home health care services are not
provided;

(b) Requiring that the insured or claimant first or
simultaneously [shaHl] receive nursing or therapeutic services, or
both, in a home, community, or institutional setting before home
health care services are covered;

(c) Limiting eligible services to services provided by registered

2) An insurer shall:

(a) Comply with the requirements of KRS Chapter 304.12; and

(b) Not perform the following acts and practices:

1. Twisting;

2. High pressure tactics;

3. Cold lead advertising; and

4. Misrepresentation.

(3)(a) To comply with the requirements of this subsection, an
association may[shall] have the primary responsibility of educating
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