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The following agenda may not take into consideration all of the administrative regulations that may be removed to complete the
public comment process or deferred or withdrawn by promulgating agencies. Deferrals and withdrawals may be made any time prior
to or during the meeting.

Administrative Regulation Review Subcommittee
TENTATIVE Meeting Agenda
Tuesday, May 14, 2024 at 1 p.m.
Annex Room 149

1. CALL TO ORDER AND ROLL CALL
2. REGULATIONS FOR COMMITTEE REVIEW

EDUCATION AND LABOR CABINET
Education Professional Standards Board
Teaching Certificates
016 KAR 002:120. Emergency certification and out-of-field teaching.
016 KAR 002:160. Probationary certificate for teachers of exceptional children.

Certification Procedures
016 KAR 004:030. Out-of-state educator preparation.

OFFICE OF THE GOVERNOR
Department of Veterans’ Affairs
Veterans’ Programs
017 KAR 006:020. Kentucky Women Veterans Program and coordinating committee, administrative procedures. (Amended After
Comments) (Deferred from February)
017 KAR 006:030. Kentucky Wounded or Disabled Veterans Program, administrative procedures. (Amended After Comments) (Deferred
from February)

BOARDS AND COMMISSIONS
Board of Dentistry
201 KAR 008:533. Licensure of dentists. (Not Amended After Comments)

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
Game
301 KAR 002:132. Elk hunting seasons, permits, zones, and requirements.

Hunting and Fishing
301 KAR 003:030. Year-round season for wildlife.
301 KAR 003:130. Public use of Conservation Camp Properties.

JUSTICE AND SAFETY CABINET
Department of Corrections
Class D and Class C Felons
501 KAR 002:060. Procedures for housing of Class C and D felons.

Jail Standards for Full-Service Facilities
501 KAR 003:010. Definitions for 501 KAR Chapter 3.
501 KAR 003:040. Personnel.
501 KAR 003:060. Security; control.
501 KAR 003:080. Sanitation; hygiene.
501 KAR 003:090. Medical services.
501 KAR 003:100. Food services.
501 KAR 003:140. Prisoner rights.

Jail Standards for Restricted Custody Center Facilities
501 KAR 007:010. Definitions for 501 KAR Chapter 7.

501 KAR 007:040. Personnel.

501 KAR 007:080. Sanitation; hygiene.

501 KAR 007:090. Medical services.

Jail Standards for Life Safety Facilities
501 KAR 013:010. Life safety issues.

TRANSPORTATION CABINET
Department of Vehicle Regulation
Certification of Title
601 KAR 023:040. Application form to become Kentucky Electronic License Title Entity; and application form for electronic motor vehicle
title application submission.
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PUBLIC PROTECTION CABINET
Department of Housing, Buildings and Construction
Kentucky Building Code
815 KAR 007:120. Kentucky Building Code.
815 KAR 007:125. Kentucky Residential Code.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Medicaid Services
907 KAR 001:044. Coverage provisions and requirements regarding community mental health center behavioral health services. (Amended
After Comments) (Deferred from March)

Behavioral Health
907 KAR 015:005. Definitions for 907 KAR Chapter 015. (Amended After Comments) (Deferred from March)

Department for Aging and Independent Living
Aging Services
910 KAR 001:270. Hart-Supported Living grant program.

Department for Community Based Services
Protection and Permanency
Child Welfare
922 KAR 001:140. Permanency services. (Amended After Comments)
922 KAR 001:145. Subsidized permanent custody. (Amended After Comments)
922 KAR 001:495. Training requirements for foster parents, adoptive parents, and respite care providers for children in the custody of the
cabinet. (Amended After Comments)
922 KAR 001:565. Service array for a relative or fictive kin caregiver. (Amended After Comments)

Adult Services
922 KAR 005:120. Vulnerable adult maltreatment registry and appeals. (Not Amended After Comments)

3. REGULATIONS REMOVED FROM MAY’S AGENDA

COMMISSION ON HUMAN RIGHTS

Human Rights

104 KAR 001:010. Posting, distribution and availability of notices and pamphlets. (Deferred from September)

104 KAR 001:040. Guidelines for advertising employment or licensing opportunities. (Deferred from September)

104 KAR 001:050. Standards and procedures for providing equal employment opportunities. (Deferred from September)

104 KAR 001:080. Guidelines on fair housing. (Deferred from September)

104 KAR 001:100. Nondiscrimination on the basis of disability by a place of public accommodations, licensing agencies and trade
organizations. (Deferred from September)

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
Fish
301 KAR 001:150. Waters open to commercial fishing. (Comments received, SOC ext., due 5-15-2024)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Health Services and Facilities
902 KAR 020:036. Operation and services; personal care homes. (Not Amended After Comments) (Deferred from May)

Department for Medicaid Services
Behavioral Health

KAR O 090 ontin andces-Bro

ext-due-04-15-2024) (Withdrawn by Agency; 04-15-2024)

Office of the Secretary
General

915 KAR 001:001. Definitions for 915 KAR Chapter 1. (Comments Received, SOC ext., due 05-15-2024)

915 KAR 001:030. Cultivator. (Comments Received, SOC ext., due 05-15-2024)

915 KAR 001:040. Processor. (Comments Received, SOC ext., due 05-15-2024)

915 KAR 001:050. Producer. (Comments Received, SOC ext., due 05-15-2024)

915 KAR 001:060. Safety compliance facility. (Comments Received, SOC ext., due 05-15-2024) 915 KAR 001:070. Dispensary.
(Comments Received, SOC ext., due 05-15-2024)

915 KAR 001:080. Transportation and delivery of medicinal cannabis. (Comments Received, SOC ext., due 05-15-2024)

915 KAR 001:090. Advertising. (Comments Received, SOC ext., due 05-15-2024)

915 KAR 001:100. Packaging and labeling of medicinal cannabis. (Comments Received, SOC ext., due 05-15-2024)

915 KAR 001:110. Medicinal cannabis testing. (Comments Received, SOC ext., due 05-15-2024)

Department for Community Based Services
K-TAP, Kentucky Works, Welfare to Work, State Supplementation
921 KAR 002:015. Supplemental programs for persons who are aged, blind, or have a disability. (Not Amended After Comments) (Deferred
from May)
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STANDARD ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed under KRS Chapter 13A

(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file all proposed administrative regulations with the Regulations Compiler. Filed regulations shall include public
hearing and comment period information; a regulatory impact analysis and tiering statement; a fiscal note on state and local government; and,
if applicable, a federal mandate comparison and any required incorporated material. Administrative regulations received by the deadline
established in KRS 13A.050 shall be published in the Administrative Register. Emergency administrative regulations become effective upon
filing.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on a proposed administrative regulation. The public hearing is held between the
21st and the last workday of the month in which the public comment period ends. Information about the public comment period shall include:
the place, time, and date of the hearing; the manner in which a person may submit written comments or a notification to attend the hearing; a
statement specifying that unless a notification to attend the hearing is received no later than 5 workdays prior to the hearing date, the hearing
may be cancelled; the deadline for submitting written comments; and the name, position, and contact information of the person to whom
notifications and written comments shall be sent.

Public comment periods for ordinary regulations end on the last day of the month following publication; whereas, public comment periods
for emergency regulations run through the last day of the month in which the regulation was published. For other ordinary regulations with open
comment periods, please also see last month’s Administrative Register of Kentucky.

The administrative body shall notify the Compiler whether the hearing was held or cancelled and whether or not written comments were
received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with the
Compiler by the fifteenth day of the calendar month following the close of the public comment period.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation will be tentatively scheduled for
review at the next meeting of the Administrative Regulation Review Subcommittee. After review by the subcommittee, the regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. If a quorum is present, unless
the regulation is deferred or found deficient, an ordinary regulation shall be considered in effect upon adjournment of the appropriate jurisdictional
committee or 90 days after being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

NOTE: Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying
ordinary is extended) or upon replacement by an ordinary regulation, whichever occurs first. This index reflects the KRS Chapter 13A-established
expiration dates. Other statutes or legislation may affect a regulation's actual end date.

STATEMENT OF EMERGENCY
31 KAR 2:010E.

This emergency regulation is being promulgated pursuant to
both KRS 13A.190(1)(a)(1), to meet an imminent threat to public
welfare, as well as, KRS 13A.190(1)(a)(3), to meet an imminent
deadline for the promulgation of an administrative regulation
established by state statute. Section 150 of the Kentucky
Constitution requires free and fair elections in the Commonwealth;
KRS 118.025(4) sets May 21, 2024, as the date for the next primary
election. In recent years, the General Assembly has amended the
various Kentucky Revised Statutes related to voting in the
Commonwealth. As election administrators adapt to these new
changes, the need for administrative changes becomes apparent,
so that Kentuckians may continue to cast their ballots with the
highest degrees of ease and security. This is being filed as an
emergency administrative regulation to ensure the administrative
regulations and procedures required by statute to promote free and
fair elections are in effect for the upcoming election. This emergency
administrative regulation is temporary in nature and will be replaced
by an ordinary administrative regulation. The companion ordinary
administrative  regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
KAREN SELLERS, Director

STATE BOARD OF ELECTIONS
(Emergency Amendment)

31 KAR 2:010E. Preparation of ballots and voting systems
prior to election day.

EFFECTIVE: April 15, 2024

RELATES TO: KRS 116.025, 116.065, 117.075, 117.085(5),
117.125, 117.145, 117.155, 117.165, 117.175, 117.195,
117.205,117.255, 117.275, 117.285, 117.375, 117.377, 117.379,
117.381, 117.383, 117.385, 117.387, 117.389, 117.391, 117.393,
118.015, 118.215(1), 118.770, 118A.010, 119.005, 424.290

STATUTORY AUTHORITY: KRS 117.015(1)(a), 117.383

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1)(a) authorizes the State Board of Elections to promulgate
administrative regulations necessary to administer the election laws
of the state. KRS 117.383[{%)] requires the State Board of Elections
to promulgate rules and administrative regulations to achieve and
maintain the maximum degree of correctness, impartiality, and
efficiency of the procedures of voting. KRS 117.383(1)[{2)] requires
the State Board of Elections to promulgate rules and administrative
regulations to count, tabulate, and record votes. KRS
117.383(2)[3)] requires the State Board of Elections to promulgate
rules and administrative regulations to establish a method for placing
items on any ballot[the—electronic—voting—device], which shall, as
closely as possible, follow the requirements pertaining to
ballots[ballettabels]. KRS 117.383(5)[{6)] requires the State Board
of Elections to promulgate rules and administrative regulations to
provide for checking the accuracy of the equipment. This
administrative regulation establishes the procedures for the county
clerk and the county board of elections to follow in preparing the
ballots and the voting systems prior to each election.

Section 1. Definitions.

(1) "Accuracy Board" means the county board of elections, or at
least two (2) individuals appointed by the county board of elections,
assigned with the duty of overseeing the accuracy testing of the
voting machines and the voting systems required by 31 KAR 2:020.
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(2) "Accuracy test" means the procedures established by 31
KAR 2:020 for checking the accuracy of the voting equipment
required by KRS 117.383(6), and the testing of the automatic
tabulating equipment and voting systems required by KRS 117.389.

(3) "Ballot accountability statement" means a form created by
the county clerk in accordance with Section 4 of this administrative
regulation.

(4) "Ballot template" means a printout created by the program
administrator of the voting systems that shows the results of the
steps taken by the program administrator to place all candidates,
races, and ballot questions on each ballot based on the information
provided by the county clerk.

(5) "Certification" means the information provided by the county
clerk to the program administrator that includes an accurate listing
of all federal, state, county, and local candidates, offices and ballot
guestions to be placed on the ballot for each voting machine or
voting system for each precinct within five (5) days of receiving the
certification of candidates by the Secretary of State, pursuant to KRS
118.215(1), or immediately after receiving the Secretary of State's
certification pursuant to KRS 118.770.

(6) "Program administrator’ means the county clerk or
authorized assistant designated to configure the voting machines
and voting systems.

(7) "Scan voting system" means a tabulating device that reads
paper ballots by electronically detecting voters' marks.

(8) "Voting machine" means hardware, which is a component of
the voting system, used or relied upon by a voter in casting and
recording his or her votes in a precinct in an election, which has been
approved by the State Board of Elections for use in elections in the
Commonwealth of Kentucky pursuant to KRS 117.379 and 117.381.

(9) "Voting system" means a system of components of hardware
and software, including the voting machine, used by a voter to cast
a ballot and by the election officials to tabulate the votes on election
day, which has been approved by the State Board of Elections for
use in elections in the Commonwealth of Kentucky pursuant to KRS
117.379 and 117.381.

(10) "Zero-file" means a computer-based electronic file type
listing all electoral contests and questions, displaying precinct-by-
precinct vote totals registering as zero, which includes all
candidates, offices, and ballot questions in the order under which
they have been certified pursuant to KRS 118.215(1) or KRS
118.770, for all mail-in _absentee ballots, excused in-person
absentee ballots, no-excuse in-person absentee ballots, and

election day ballots.

Section 2. Preparation of Each Voting Machine and Voting
System.

(1) The county clerk shall designate a program administrator to
configure the voting machines and voting systems for each election.

@)

(a) Within five (5) days of receiving the certification of candidates
by the Secretary of State, pursuant to KRS 118.215(1), or
immediately after receiving the Secretary of State's certification
pursuant to KRS 118.770, the county clerk shall provide a
certification to the program administrator that includes an accurate
listing of all federal, state, county, and local candidates, offices, and
ballot questions.

(b) The program administrator shall place the information in the
certification in the ballot template for each voting system and
precinct.

(3) The program administrator, if other than the county clerk,
shall provide a ballot template for each ballot to the county clerk not
less than three (3) days before the deadline for printing ballots
established in KRS 117.085(5) and 117.145(1).

(4) The county clerk shall compare the prepared ballots and
ballot screens, if applicable, for each voting system with the ballot
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template and the certification supplied by the county clerk to the
program administrator to ascertain that all federal, state, county, and
local candidates, offices and ballot questions shall be the same as
listed on the certification and shall appear in the correct positions.

(5) Once the county clerk has ascertained that all federal, state,
county, and local candidates, offices and ballot questions are the
same as listed on the certification and appear in the correct position,
the program administrator shall electronically transmit to the State
Board of Elections a zero-file in a format designated by the State
Board of Elections.

(6) The county clerk shall provide the ballot templates to the
county board of elections or designated Accuracy Board prior to the
conduct of the accuracy tests required by 31 KAR 2:020.

(7)[¢6)] The county board of elections, or designated review
board, shall review the ballot template and the certification supplied
by the county clerk to the program administrator to ascertain that all
federal, state, county, and local candidates, offices and ballot
questions shall be the same as listed on the certification and shall
appear in the correct positions prior to the conduct of the accuracy
tests required by 31 KAR 2:020.

(8)[(A] The county clerk shall review and verify the audio ballots
to be placed on the accessible voting systems by listening to the
audio ballot through a headset to ensure proper pronunciation of all
candidate names and to confirm that all federal, state, county, and
local candidates, offices and ballot questions shall be the same as
listed on the certification and shall appear in the correct positions.

Section 3. Number of Ballots to be Printed. In addition to the
requirements established in KRS 117.145, the county clerk shall
provide a sufficient number of printed ballots for each precinct in a
county that uses scan voting systems for each election. The number
of ballots required to be printed and distributed to each precinct with
scan voting systems shall be determined as follows:

(1) For a primary, the number of ballots shall be at least ten (10)
percent more than the total number of votes cast in each party's
primary and nonpartisan race in the most recent presidential primary
election;

(2) For the general election, the number of ballots shall be at
least ten (10) percent more than the total number of votes cast in the
most recent general election in which votes were cast for the
electors for the President of the United States; and

(3) For a special election, the number of ballots shall be a
sufficient number as determined by the county clerk considering the
number of registered voters in the precinct and the type of special
election to be held.

Section 4. Preparation and Delivery of Ballots.

(1) The county clerk shall place into a container the paper
ballots, if applicable, for each precinct.

(2) The container shall be secured with a seal and contain a
certificate signed by the county clerk recording the total number of
ballots in the container and that the ballots were counted and sealed
by the county clerk.

(3) Ballots not issued to a precinct or assigned for absentee
voting shall be secured and accounted for by the county clerk.

(4) The county clerk shall maintain a record of the number of
ballots and serial numbers of the voting systems issued to each
precinct.

(5) If using paper ballots for a scan voting system, the county
clerk shall create a ballot accountability statement to be provided
along with the ballots to each precinct that includes the following:

(a) In a primary, an accounting of the total number of ballots for
each party primary and nonpartisan race submitted to the precinct
to be completed by the county clerk;

(b) In a general election, an accounting of the total number of
each type of ballot submitted to the precinct to be completed by the
county clerk;

(c) An oath for the county clerk to sign attesting to the accuracy
of the information provided by the county clerk on the statement;

(d) An accounting of the total number of ballots used, unused,
and spoiled on election day to be completed by the precinct election
clerk and signed by all four (4) precinct election officers;
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(e) An accounting of the total number of ballots returned to the
county clerk at the end of the election day to be completed by the
precinct election clerk;

(f) A section that allows for the precinct election clerk to explain
any discrepancies; and

(g) An oath for the precinct election officers to sign attesting to
the accuracy of the information provided on the statement.

KAREN SELLERS, Executive Director

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:56 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on May 31,
2024, at 10:00 a.m. ET, at the Office of the State Board of Elections.
Individuals interested in being heard at this hearing shall notify this
agency in writing by five (5) workdays prior to the hearing, of their
intent to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. This hearing
will not be made unless a written request for a transcript is made. If
you do not wish to be heard at the public hearing, you may submit
written comments on the proposed administrative regulation. Written
comments shall be accepted until May 31, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Taylor Brown, General Counsel, 140
Walnut Street, Frankfort, Kentucky 40601, phone (502) 782-9499,
email TaylorA.Brown@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Taylor Brown

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes the procedures for the county clerk and the
county board of elections to follow in preparing the ballots and the
voting systems prior to each election.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to maintain the maximum
degree of correctness, impartiality, and efficiency in the procedures
of voting.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 117.015(1)(a) authorizes the State
Board of Elections to promulgate administrative regulations
necessary to properly carry out its duties.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in maintaining the maximum
degree of correctness, impartiality, and efficiency in the procedures
of voting.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment defines the computer-based electronic
file type listing all electoral contests and questions to be shared by
program administrators with the State Board of Elections so that the
agency can accurately produce its Election Night Reporting website
to provide the public with election results.

(b) The necessity of the amendment to this administrative
regulation: Without a defined computer-based electronic file type,
shared by program administrators and the State Board of Elections,
county boards of election may not be able to efficiently upload
election results, and the public’s ability to access election-night
results may be delayed, restricted, or otherwise blocked.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 117.015(1)(a) authorizes the State Board
of Elections to promulgate administrative regulations necessary to
properly carry out its duties.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment will assist in meeting the
requirement of KRS 117.275(15) that a secure online connection be
available for the transmission of unofficial election results from
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county boards of election to the State Board of Elections following
the tallying of votes.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
voters of the Commonwealth, county boards of election, vendors
serving as program administrators, and the State Board of Elections.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: To comply with this administrative
regulation, program administrators and the State Board of Elections
will need to work together to successfully transfer the defined
computer-based electronic file type; voters and county boards of
election will not have to take any steps towards compliance as a
result of this amendment.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The State Board of Elections estimates that the
implementation of this administrative regulation will have minimal
costs.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Compliance with this new
administrative regulation will benefit all in establishing what exactly
is required to produce a secure online connection be available for
the transmission of unofficial election results from county boards of
election to the State Board of Elections following the tallying of votes,
so that voters may see accurate election-night results.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The cost of the implementation of this administrative
regulation for the State Board of Elections will be minimal, as the
agency already employs the Information Technology staff needed to
implement the sharing of the defined computer-based electronic file
type.

(b) On a continuing basis: The continuing costs of this
administrative regulation for the State Board of Elections will be
minimal, as the agency already employs the Information Technology
staff needed to implement the sharing of the defined computer-
based electronic file type.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Funds from the State Board of Elections’ administrative budget will
be used in the implementation and enforcement of this
administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:
Implementation of this administrative regulation can be achieved
without an increase in fees or funding by the General Assembly.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: No
fees are associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not used in this
administrative regulation, as a desired result of the promulgation of
this administrative regulation is uniform procedures for the
administration of elections throughout all of the counties in the
Commonwealth.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 117.015(1)(a) and KRS 117.383
require and authorize the actions taken by this administrative
regulation.
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(2) Identify the promulgating agency and any other affected state
units, parts, or divisions: This administrative regulation will affect the
promulgating agency, the State Board of Elections.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): This administrative regulation will
affect county boards of election.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(4) Identify additional regulated entities not listed in questions (2)
or (3): This administrative regulation will affect voters of the
Commonwealth and vendors serving as program administrators.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The State
board of Elections expects that this administrative regulation will
have little to no fiscal impact on the regulated entities, outside those
expenditures already undertaken.

(b) Methodology and resources used to determine the fiscal
impact: This determination of this administrative regulation’s fiscal
impact is made by the listed contact person and other agency staff
based on their collective experience with the subject matter.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The State
Board of Elections does not expect that this administrative regulation
will result in a negative or adverse major economic impact to the
entities identified in questions (2)-(4).

(b) The methodology and resources used to reach this
conclusion: This conclusion is made by the listed contact person and
other agency staff based on their collective experience with the
subject matter.
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STATEMENT OF EMERGENCY
31 KAR 3:041E.

This emergency regulation is being promulgated pursuant to
both KRS 13A.190(1)(a)(1), to meet an imminent threat to public
welfare, as well as, KRS 13A.190(1)(a)(3), to meet an imminent
deadline for the promulgation of an administrative regulation
established by state statute. Section 150 of the Kentucky
Constitution requires free and fair elections in the Commonwealth;
KRS 118.025(3) sets May 21, 2024, as the date for the next primary
election, while KRS 116.045(4)(e) provides that a person may
register to vote or change party affiliation by methods of registration
or reregistration approved by the State Board of Elections. This is
being filed as an emergency administrative regulation to ensure the
administrative regulations and procedures required by statute to
promote free and fair elections are in effect for the upcoming
election. This emergency administrative regulation is temporary in
nature and will be replaced by an ordinary administrative regulation.
The companion ordinary administrative regulation is identical to this
emergency administrative regulation.

ANDY BESHEAR, Governor
KAREN SELLERS, Director

STATE BOARD OF ELECTIONS
(New Emergency Administrative Regulation)

31 KAR 3:041E. Electronic Voter Registration System.

EFFECTIVE: April 15, 2024

RELATES TO: KRS 116.045, 116.0452, 116.065, 116.155

STATUTORY AUTHORITY: KRS 116.045(4)(e), 117.015(1)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1) requires the State Board of Elections to supervise the
registration of voters within the state. KRS 116.045(4)(e) provides
that a person may register to vote or change party affiliation by
methods of registration or reregistration approved by the State
Board of Elections. KRS 117.015(1)(a) authorizes the State Board
of Elections to promulgate administrative regulations necessary to
properly carry out its duties. This administrative regulation approves
and establishes procedures for use of an electronic voter registration
system to register or reregister to vote or to update voter registration
information.

Section 1. Definition. "Applicant” means a person who uses the
electronic voter registration system established by the State Board
of Elections to register or reregister to vote or to update voter
registration information.

Section 2. Use of Electronic Voter Registration System.

(1) The State Board of Elections shall, as funds permit, establish
an electronic voter registration system by which persons may
register or reregister to vote or update voter registration information.

(2) In addition to the methods set forth in KRS 116.045(4), a
person who meets all eligibility requirements may register or
reregister to vote or update voter registration information by using
the electronic voter registration system established by the State
Board of Elections pursuant to this administrative regulation.

Section 3. Contents of Electronic Voter Registration System
Application Form. The electronic voter registration system
application shall:

(1) Include the electronic equivalent of the registration
application form prescribed and furnished by the State Board of
Elections under KRS 116.155, including a warning relating to the
potential penalties applicable to an applicant knowingly filing an
application with untrue information and a voter declaration
affirmation as required by KRS 116.065;

(2) Require the applicant who has a Kentucky driver's license or
Kentucky personal identification card to:
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(a) Agree to the use of his or her Kentucky driver's license
signature or Kentucky personal identification card signature for voter
registration purposes; and

(b) Provide his or her Kentucky driver's license number or
Kentucky personal identification card number.

(3) Require the applicant who does not have a Kentucky driver's
license or Kentucky personal identification card, to either:

(@) Provide an electronic signature to be used for voter
registration purposes; or

(b) Print the registration application, sign it, and return it to the
county clerk for the county in which the applicant resides.

Section 4. Processing Voter Registration Application Submitted
Via the Electronic Voter Registration System.

(1) The electronic voter registration system shall not allow an
applicant to submit an application unless:

(a) The entire application form, including the voter declaration
affirmation as required by KRS 116.065, is completed by the
applicant; and

(b) The applicant has either:

1. Agreed to the use of his or her Kentucky driver's license
signature or Kentucky personal identification card signature for voter
registration purposes and provided his or her Kentucky driver's
license number or Kentucky personal identification card number
pursuant to Section 3(2) of this administrative regulation; or

2. Provided an electronic signature to be used for voter
registration purposes pursuant to Section 3(3)(a) of this
administrative regulation.

(2) Immediately upon the applicant's submission of an
application that meets the requirements of subsection (1) of this
section, the State Board of Elections shall:

(a) If the applicant agreed to the use of his or her Kentucky
driver's license signature or Kentucky personal identification card
signature for voter registration purposes and provided his or her
Kentucky driver's license number or Kentucky personal identification
card number pursuant to Section 3(2) of this administrative
regulation:

1. Check the information submitted by the applicant to ensure
that the Kentucky driver's license number or Kentucky personal
identification card number submitted by the applicant matches the
information maintained by the Transportation Cabinet; and

2. If amatch is made:

a. Electronically forward the information provided in the
application, along with a digital copy of the applicant's signature
obtained from the Transportation Cabinet, to the county clerk for the
county in which the applicant resides; and

b. Notify the applicant that the application has been
electronically forwarded to the county clerk for the county in which
the applicant resides, but that the applicant will not be officially
registered to vote or that changes to the applicant's existing
registration will not be made until the application is received and
processed by the county clerk.

3. If a match cannot be made, notify the applicant that the
application cannot be processed and instruct the applicant to print
the application, sign it, and mail or hand deliver it to the county clerk
for the county in which the applicant resides.

(b) If the applicant provided an electronic signature to be used
for voter registration purposes pursuant to Section 3(3)(a) of this
administrative regulation:

1. Electronically forward the information provided in the
application, along with the applicant's electronic signature, to the
county clerk for the county in which the applicant resides; and

2. Notify the applicant that the application has been
electronically forwarded to the county clerk for the county in which
the applicant resides, but that the applicant will not be officially
registered to vote or that changes to the applicant's existing
registration will not be made until the application is received and
processed by the county clerk.

(3) An electronic voter registration application shall be deemed
to have been made and received by the appropriate county clerk as
of the date the applicant is informed pursuant to subsection (2) of
this section that the application has been electronically forwarded to
the county clerk for the county in which the applicant resides.
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(4) Except as otherwise specifically provided, an electronic voter
registration application electronically forwarded by the State Board
of Elections shall be considered an application for registration by
mail.

Section 5. Incorporated by Reference.

(1) Commonwealth of Kentucky Voter Registration Application,
Form SBE 01, 04/2024, is incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the State Board of Elections, 140
Walnut Street, Frankfort, Kentucky Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

KAREN SELLERS, Executive Director

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:56 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this new administrative regulation shall be held on May
31, 2024, at 10:00 a.m. ET, at the office of the State Board of
Elections. Individuals interested in being heard at this hearing shall
notify this agency in writing by five (5) workdays prior to the hearing,
of their intent to attend. If no notification of intent to attend the
hearing was received by that date, the hearing may be cancelled.
This hearing will not be made unless a written request for a transcript
is made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted until May 31, 2024.
Send written notification of intent to be heard at the public hearing
or written comments on the proposed administrative regulation to
the contact person.

CONTACT PERSON: Taylor Brown, General Counsel, 140
Walnut Street, Frankfort, Kentucky 40601, phone (502) 782-9499,
email TaylorA.Brown@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Taylor Brown

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation approves and establishes procedures for
use of an electronic voter registration system to register or reregister
to vote or to update voter registration information.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to allow voters in the
Commonwealth the ability to register or reregister to vote or to
update their voter registration information electronically.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 117.015(1)(a) authorizes the State
Board of Elections to promulgate administrative regulations
necessary to properly carry out its duties.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation allows the public to readily see that the
Electronic Voter Registration System is a method of registration or
reregistration approved by the State Board of Elections under KRS
116.045(4)(e).

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation:

(b) The necessity of the amendment to this administrative
regulation:

(c) How the amendment conforms to the content of the
authorizing statutes:

(d) How the amendment will
administration of the statutes: This
regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect all
voters in the Commonwealth who seek the ability to register or

assist in the effective
is a new administrative
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reregister to vote or to update their voter registration information, as
well as, the county clerks who may receive those registrations.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: To comply with this administrative
regulation, voters will need to go on to the internet to access the
Electronic Voter Registration System and county clerks will need to
go online to receive and process submitted application

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): The State Board of Elections estimates that the
implementation of this administrative regulation will cost voters and
county clerks no more funds than are already being expended.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Compliance with this new
administrative regulation will benefit voters and county clerks in
standardizing the voter registration process while adding the
convenience of online access to the process.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The cost of the implementation of this
administrative regulation for the State Board of Elections will be
minimal as it will require only the creation of the new Form SBE 01.

(b) On a continuing basis: The State Board of Elections
anticipates this administrative regulation will cost no more funds than
are already being expended.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Funds from the State Board of Elections’ administrative budget will
be used in the implementation and enforcement of this
administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:
Implementation of this administrative regulation can be achieved
without an increase in fees or funding by the General Assembly.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: No
fees are associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not used in this
administrative regulation, as a desired result of the promulgation of
this administrative regulation is uniform procedures for the
administration of elections throughout all of the counties in the
Commonwealth.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 117.015(1), 117.015(1)(a), and
116.045(4)(e) require and authorize the actions taken by this
administrative regulation.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: This administrative regulation will
affect the promulgating agency, the State Board of Elections.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.
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(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): This administrative regulation will
affect county clerks.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation will affect voters of the
Commonwealth.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent years.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The State
board of Elections expects that this administrative regulation will
have little to no fiscal impact on the regulated entities, outside those
expenditures already undertaken.

(b) Methodology and resources used to determine the fiscal
impact: This determination of this administrative regulation’s fiscal
impact is made by the listed contact person and other agency staff
based on their collective experience with the subject matter.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The State
Board of Elections does not expect that this administrative regulation
will result in a negative or adverse major economic impact to the
entities identified in questions (2) - (4).

(b) The methodology and resources used to reach this
conclusion: This conclusion is made by the listed contact person and
other agency staff based on their collective experience with the
subject matter.

STATEMENT OF EMERGENCY
31 KAR 4:031E.

This emergency regulation is being promulgated pursuant to
both KRS 13A.190(1)(a)(1), to meet an imminent threat to public
welfare, as well as, KRS 13A.190(1)(a)(3), to meet an imminent
deadline for the promulgation of an administrative regulation
established by state statute. Section 150 of the Kentucky
Constitution requires free and fair elections in the Commonwealth;
KRS 118.025(4) sets May 21, 2024, as the date for the next primary
election. In recent years, the General Assembly has amended the
various Kentucky Revised Statutes related to voting in the
Commonwealth. As election administrators adapt to these new
changes, the need for administrative changes becomes apparent,
so that Kentuckians may continue to cast their ballots with the
highest degrees of ease and security. This is being filed as an
emergency administrative regulation to ensure the administrative
regulations and procedures required by statute to promote free and
fair elections are in effect for the upcoming election. This emergency
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administrative regulation is temporary in nature and will be replaced
by an ordinary administrative regulation. The companion ordinary
administrative regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
KAREN SELLERS, Director

STATE BOARD OF ELECTIONS
(New Emergency Administrative Regulation)

31 KAR 4:031E. Reporting.

EFFECTIVE: April 15, 2024

RELATES TO: KRS 117.085, 117.086, 117.235, 117.255,
117.275,117.355, 118.425, 119.307

STATUTORY AUTHORITY: KRS 117.015(1)(a), 117.086(5),
117.275(15), 117.355(4), 118.425(4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1)(a) authorizes the State Board of Elections to promulgate
administrative regulations necessary to implement the provisions of
KRS Chapter 117. KRS 117.355(4) requires the State Board of
Elections to prescribe the forms for the precinct election sheriff and
the county board of elections to report election irregularities and
recommendations for improving the election process, to report
special ballot and voter assistance usage statistics, and to report
other information required by the state board. KRS 117.086(5)
requires the State Board of Elections to prescribe a form on which
the county board of elections shall report the number of rejected
absentee ballots and the reasons for rejection of those ballots. KRS
118.425(4) requires the State Board of Elections to prescribe a form
by which the county board of elections shall make out duplicate
certificates of the total number of votes received by each of the
candidates for office and the total number of votes for an against
each of the ballot questions. KRS 117.275(15) requires a secure
online connection be available for the transmission of unofficial
election results from county boards of election to the State Board of
Elections following the tallying of votes. This administrative
regulation establishes the procedure and forms for the county clerk,
the county board of elections, and the precinct election sheriff to
report election and voting data after the election.

Section 1. The following reporting forms shall be filed in
accordance with the referenced statutes:

(1) Pursuant to KRS 117.355(1), the precinct election sheriff
shall file the Precinct Election Sheriff's Postelection Report, SBE 53,
with the chair of the county board of elections and the local grand
jury;

(2) Pursuant to KRS 117.355(2), the county board of election
shall file the County Board of Elections Postelection Report, SBE 54,
with the State Board of Elections and the local grand jury;

(3) Pursuant to KRS 117.275(7) and 117.355(2), the county
board of elections shall file the County Board of Elections
Postelection Statistical Report, SBE 54A, with the State Board of
Elections;

(4) Pursuant to KRS 117.355(2), the county board of elections
shall file the County Board of Elections Precinct Election Officials
Absence Report, SBE 54B, with the State Board of Elections;

(5) Pursuant to KRS 117.275(12) and 117.086(4)(c), the county
clerk shall file the County Board of Elections Provisional Ballots
Issued to Voters and Counted, SBE 54C with the State Board of
Elections.

(6) Pursuant to KRS 117.086(4)(a)-(b), the county clerk shall file
the Absentee Ballot Report, SBE 33A, with the State Board of
Elections;

(7) Pursuant to KRS 117.086(5), the county board of elections
shall file the Number of Rejected Absentee Ballots and Reasons for
Rejected Ballots, SBE 33B; and

(8) Pursuant to KRS 117.275(11)-(12) and 118.425(4), the
county board of elections shall file the Certification Official Count and
Record of Election Totals, SBE 49, with the Secretary of State.
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Section 2. Any form described in Section 1 that is capable of
being recorded or filled automatically through the State Board of
Elections' Voter Registration System may be deemed by the State
Board of Elections as being transmitted following the successful
capture of all required information by the Voter Registration System.

Section 3.

(1) Pursuant to KRS 117.275(15), the State Board of Elections
shall develop and maintain a platform with a secure online
connection for the transmission of unofficial election results from
county boards of election to the State Board of Elections following
the tallying of votes for all primary, and regular elections, as well as
special elections for statewide office, the General Assembly, and the
United States Congress.

(2) Beginning at 6:00 p.m., prevailing time, on the day of a
primary or regular election, as well as a special election for statewide
office, the General Assembly, and the United States Congress,
county boards of election shall use the secure online platform
maintained by the State Board of Elections to transmit their county's
unofficial election tally. The unofficial vote tally transmitted shall
include precinct-by-precinct totals from counts of all mail-in
absentee ballots, excused in-person absentee ballots, no-excuse in-
person absentee ballots, and election day ballots, and shall include
totals for those candidates who have filed a declaration of intent to
be a write-in candidate pursuant to KRS 117.265(2). Unofficial vote
tallys transmitted using the secure online platform shall be
transmitted using a computer-file-type and format selected by the
State Board of Elections, which shall be selected following the
certification of candidates by the Secretary of State pursuant to KRS
118.215(1), or immediately after receiving the Secretary of State's
certification pursuant to KRS 118.770.

(3) The State Board of Elections shall display the tally
information received from the county boards of election through the
secure online transmittal platform on a secure website freely
available to the general public. The display shall list precinct-by-
precinct tallys for all candidates and questions but shall only list a
candidate's precinct absentee vote totals as cumulative.

(4) County boards of election or county clerks shall verify with the
State Board of Elections that their county's unofficial vote tally has
been successfully transmitted to the State Board of Elections no later
than six (6) hours after the close of polls. Should a county's tally not
be complete six (6) hours after the close of polls, a representative of
the county clerk's office shall update the State Board of Elections by
telephone as to the status of the tally transmittal at the end of the sixth
hour and then subsequently at the top of each following hour unless
the transmittal is completed before such time.

Section 4. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Precinct Election Sheriff's Postelection Report”, SBE 53,
04/2024;

(b) "County Board of Elections Post-election Report”, SBE 54,
04/2024;

(c) "County Board of Elections Post-election Statistical Report”,
SBE 54A, 04/2024;

(d) "County Board of Elections Precinct Election Officials
Absence Report", SBE 54B, 04/2024 September 2002;

(e) "Absentee Ballot Report", SBE 33A, 04/2024;

(f) "Number of Rejected Absentee Ballots and Reasons for
Rejected Ballots", SBE 33B, 04/2024; and

(g) "Certification Official Count and Record of Election Totals",
SBE 49, 04/2024.

(2) This material may also be obtained on the board's Web site
at https://elect.ky.gov.

KAREN SELLERS, Executive Director

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:56 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this new administrative regulation shall be held on May
31, 2024, at 10:00 a.m. ET, at the office of the State Board of
Elections. Individuals interested in being heard at this hearing shall
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notify this agency in writing by five (5) workdays prior to the hearing,
of their intent to attend. If no notification of intent to attend the
hearing was received by that date, the hearing may be cancelled.
This hearing will not be made unless a written request for a transcript
is made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted until May 31, 2024.
Send written notification of intent to be heard at the public hearing
or written comments on the proposed administrative regulation to
the contact person.

CONTACT PERSON: Taylor Brown, General Counsel, 140
Walnut Street, Frankfort, Kentucky 40601, phone (502) 782-9499,
email TaylorA.Brown@Kky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Taylor Brown

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the secure online connection
for the transmission of unofficial election results from county boards
of election to the State Board of Elections following the tallying of
votes, as well as the procedure and forms for the county clerk, the
county board of elections, and the precinct election sheriff to report
election and voting data after the election.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to ensure accurate and
secure election results, as well as election and voting data.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 117.015(1)(a) authorizes the State
Board of Elections to promulgate administrative regulations
necessary to properly carry out its duties.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation establishes the secure online connection
for the transmission of unofficial election results from county boards
of election to the State Board of Elections following the tallying of
votes, as required by KRS 117.275(15) and establishes the various
post-election reporting forms required throughout KRS Chapter 117.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment establishes the secure online
connection for the transmission of unofficial election results from
county boards of election to the State Board of Elections following
the tallying of votes and the procedures for its use.

(b) The necessity of the amendment to this administrative
regulation: KRS 117.275(15) requires a secure online connection be
available for the transmission of unofficial election results from
county boards of election to the State Board of Elections following
the tallying of votes.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 117.015(1)(a) authorizes the State Board
of Elections to promulgate administrative regulations necessary to
properly carry out its duties.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment explains the
expected use of the secure online connection related to unofficial
election results.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
county clerks and the State Board of Elections.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: To comply with this administrative
regulation, the State Board of Election will need to continue to
maintain, and county clerks will need to continue to use, the secure
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online connection for election-night results that has been in use the
last several years.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The State Board of Elections estimates that the
implementation of this administrative regulation will have minimal
costs.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Compliance with this new
administrative regulation will benefit all in ensuring that election
reporting is done in the most secure and efficient way possible.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(@) Initially: The cost of the implementation of this
administrative regulation for the State Board of Elections will be
minimal as it will require only the creation of the new Forms
incorporated by reference.

(b) On a continuing basis: The only continuing cost will be the
price associated with printing any copies of the SBE Forms that are
necessary.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Funds from the State Board of Elections’ administrative budget will
be wused in the implementation and enforcement of this
administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:
Implementation of this administrative regulation can be achieved
without an increase in fees or funding by the General Assembly.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: No
fees are associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not used in this
administrative regulation, as a desired result of the promulgation of
this administrative regulation is uniform procedures for the
administration of elections throughout all of the counties in the
Commonwealth.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 117.015(1)(a) and 117.275(15)
require and authorize the actions taken by this administrative
regulation.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: This administrative regulation will
affect the promulgating agency, the State Board of Elections.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): This administrative regulation will
affect county clerks.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): N/A

(a) Estimate the following for the first year:

Expenditures: N/A

Revenues: N/A

Cost Savings: N/A

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? N/A

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The State
board of Elections expects that this administrative regulation will
have little to no fiscal impact on the regulated entities, outside those
expenditures already undertaken.

(b) Methodology and resources used to determine the fiscal
impact: This determination of this administrative regulation’s fiscal
impact is made by the listed contact person and other agency staff
based on their collective experience with the subject matter.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The State
Board of Elections does not expect that this administrative regulation
will result in a negative or adverse major economic impact to the
entities identified in questions (2)-(4).

(b) The methodology and resources used to reach this
conclusion: This conclusion is made by the listed contact person and
other agency staff based on their collective experience with the
subject matter.

STATEMENT OF EMERGENCY
31 KAR 4:220E.

This emergency regulation is being promulgated pursuant to
both KRS 13A.190(1)(a)(1), to meet an imminent threat to public
welfare, as well as, KRS 13A.190(1)(a)(3), to meet an imminent
deadline for the promulgation of an administrative regulation
established by state statute. Section 150 of the Kentucky
Constitution requires free and fair elections in the Commonwealth;
KRS 118.025(4) sets May 21, 2024, as the date for the next primary
election. In recent years, the General Assembly has amended the
various Kentucky Revised Statutes related to voting in the
Commonwealth. As election administrators adapt to these new
changes, the need for administrative changes becomes apparent,
so that Kentuckians may continue to cast their ballots with the
highest degrees of ease and security. This is being filed as an
emergency administrative regulation to ensure the administrative
regulations and procedures required by statute to promote free and
fair elections are in effect for the upcoming election. This emergency
administrative regulation is temporary in nature and will be replaced
by an ordinary administrative regulation. The companion ordinary
administrative  regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
KAREN SELLERS, Executive Director

STATE BOARD OF ELECTIONS
(New Emergency Administrative Regulation)

31 KAR 4:220E. Recount procedures.

EFFECTIVE: April 15, 2024

RELATES TO: KRS 120.095, 120.157, 120.185, 120.260,
120.290

STATUTORY AUTHORITY: KRS 117.015(1)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1) establishes the State Board of Elections as the
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independent agency of state government which shall administer the
election laws of the state. KRS 120.095, 120.157, 120.185, 120.260,
and 120.290 all authorize the post-election recounting of ballots
cast. These same statutes are all largely without procedures for how
such an event should take place. This administrative regulation
establishes procedures for the recounting of ballots so that there
may be an established standard throughout the Commonwealth.

Section 1. Definition. "Recount" means a post-election retallying
of ballots cast in a primary, general, or special election, as
authorized under KRS 120.095, 120.157, 120.185, 120.260, or
120.290.

Section 2. Locations. Upon identifying that a recount will be
taking place, an affected county board of elections shall identify a
suitable location, within the county, where the recount can take
place.

(1) A suitable location shall be one where all of the voting
equipment and ballot boxes required for the recount can be housed
in one location and there is ample space for the personnel required
for the task and all authorized observers, who shall have a dedicated
area within the location to witness the recount.

(2) If arecount is to occur pursuant to KRS 120.290, the Franklin
County Clerk shall assist the Franklin Circuit Court in finding a
location for the commencing of the recount should the Court find the
courthouse at Frankfort unsuitable for the event.

Section 3. Recount Personnel.

(1) Pursuant to KRS 117.035(5), an affected county board of
elections may employ a bipartisan staff sufficient to carry out the
duties of the recount. Once a county board identifies that a recount
will be taking place, the board shall immediately seek out citizens of
the county who may wish to work for the county board on a
temporary basis as recount officials.

(2) County boards shall recruit enough citizens of the county to
work as recount officials so that the recount may be completed
before any statutory deadline.

(a) Citizens hired to work as recount officials shall be registered
voters of the county in which they desire to work.

(b) Recount officials shall be paid an hourly wage for their work
during the entirety of the recount process. The hourly wage shall be
set uniformly for all recount officials by the county board of elections
at a rate that is both prevailing in the jurisdiction at the time for the
type of work to be done and that is high enough to entice applicants
qualified for such a short-term, temporary assignment.

(c) Before any recount official shall be allowed to work, the
individual shall take the oath found in Section 228 of the Kentucky
Constitution, which shall be administered by any officer authorized
under KRS 62.020.

Section 4. Procedures as to Election Vendors.

(1) Upon identifying that a recount will be taking place, county
clerks shall work with their voting equipment vendors to begin
programming, distributing, and setting the voting equipment
necessary for the recount.

(2) Election equipment shall be set to isolate the race or question
subject to the recount and the straight-party option, if applicable.

Section 5. Initiating the Recount.

(1) Before recount proceedings may begin, on the day fixed for
the recount, the county board of elections shall meet to confirm the
integrity of the ballots subject to the recount.

(2) The confirmation of the integrity of the ballots shall be
reflected in the recorded minutes of the meeting of the county board
of elections.

(3) Absent a showing of clear and convincing evidence that the
ballots have been purposefully disturbed and tampered with, the
integrity of the ballots shall be proven.

Section 6. Securing the Integrity of the Recount.
(1) Before members of the recount teams shall be allowed to
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handle individual ballots, each member shall present their hands and
fingernails to the members of the county board of elections for visual
inspection. Before proceeding to handle ballots, county board of
elections members shall confirm that each recount official's hands
and fingernails are clean enough so as to not transfer any ink, lead,
or other markings onto the ballots.

(2) Only red ink pens, a blank pad of paper, and manilla
envelopes large enough to contain multiple ballots shall be allowed
in any area in the direct proximity of voting equipment or ballots
during the counting of ballots.

(3) The use of cell phones or other electronic devices shall not
be permitted within the direct proximity of voting equipment or
ballots. Any capturing of photographic or video images of ballots
shall be prohibited.

(4) No food or drink shall be permitted in any area in the direct
proximity of voting equipment or ballots without prior authorization
from the county board of elections.

Section 7. Before Voting Equipment is Opened.

(1) The county board of elections or the county clerk shall split
the recount officials into recount teams of two (2) so that each team
contains individuals registered of differing political party affiliations.

(2) Each recount team shall be assigned to only one (1) piece of
voting equipment at any one (1) time and no piece of voting
equipment shall have more than one (1) recount team operating it at
any one time.

(3) Before a piece of voting equipment is opened by a recount
team, the information from the voting equipment's Machine
Verification Form shall be transposed onto the Form SBE 82,
Recount Tabulation Form.

Section 8. Opening the Voting Equipment.

(1) Once a recount team opens a piece of voting equipment, the
seal number, beginning counter number, and lifetime counter
number shall be checked to match the Machine Verification Form.

(2) Once the ballot box or tub containing the ballots is opened,
the seal number shall be recorded on the Form SBE 82, Recount
Tabulation Form.

(3) Every ballot from the ballot box or tub shall be removed and
placed on a segregated table next to the voting equipment and the
broken seal shall be placed inside the ballot box or tub. At no point
shall ballots from one (1) ballot box or tub be comingled with any
other materials, including ballots from another ballot box or tub. At
no time shall ballots be left outside of a ballot box or tub unattended.

Section 9. Procedure to Recount Ballots.

(1) Every ballot removed from a ballot box or tub for a recount
shall be scanned back through the piece of voting equipment from
which the ballot box or tub was originally associated, one (1) ballot
at a time. If a county is in possession of a separate piece of voting
equipment designed and regularly used to count larger amounts of
ballots, the use of such voting equipment shall be authorized.

(2) Scanned ballots shall be counted by the electronic voting
equipment in accordance with 31 KAR 6:030, Section 4(1) and the
cumulative totals for each slate of candidates shall be recorded on
the Form SBE 82, Recount Tabulation Form as such.

(3) If a ballot does not scan through the piece of voting
equipment on the first attempt, each member of the associated
recount team shall attempt to scan the ballot one (1) additional time
each. If, after three (3) unsuccessful attempts, a ballot does not
scan, it shall be set aside for later adjudication.

(4) Once only those ballots set aside remain, they shall be
adjudicated as one (1) of three (3) types: 1) an overvote, meaning
that upon visual inspection of the ballot, more than one slate of
candidates appears to have been selected by the voter; 2) an
undervote, meaning that upon visual inspection, no slate of
candidates appears to have been selected by the voter on the ballot;
or 3) a damaged ballot, no longer capable of being scanned into the
voting equipment because of damage sustained to the physical
ballot, but clearly having a selection for only one (1) slate of
candidates or that slate's straight-party option.

(5) The number of undervotes, overvotes, and damaged ballots
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shall be recorded on the Form SBE 82, Recount Tabulation Form as
such.

(6) The recount officials shall place the cumulative number of
undervotes in a manilla envelope, seal the envelope with tape, label
it with the word "undervotes," and then sign it alongside the date and
time of their signature. This procedure shall then be followed for
envelopes labeled "overvotes" and “"damaged ballots." If the
cumulative number of undervotes, overvotes, or damaged ballots
will not fit inside one (1) manilla envelope, multiple envelopes may
be used.

(7) Once the undervotes, overvotes, and damaged ballots are
placed in envelopes, the envelopes shall be placed back in the ballot
box or tub on top of the ballots already recounted by the electronic
voting equipment.

(8) Once a conclusive accounting has been reached for all
ballots removed from the ballot box or tub, the voting equipment
shall be secured with a seal of a color not previously used in the
election and the serial number of the seal shall be recorded on the
Form SBE 82, Recount Tabulation Form.

(9) The Form SBE 82, Recount Tabulation Form shall then be
signed by the recount team members and all members of the county
board of elections.

(10) Once this process is complete for one (1) piece of voting
equipment, a recount team may move on to a new piece of voting
equipment and begin the process of recounting the ballots found
within.

(11) Once all ballots have been counted by the electronic voting
equipment and all Form SBE 82, Recount Tabulation Forms have
been completed, the county clerk shall scan and email all Form SBE
82, Recount Tabulation Forms to the State Board of Elections. For
a recount conducted under KRS 120.157, the State Board of
Elections shall examine the statewide Form SBE 82, Recount
Tabulation Forms and tally the results submitted. If the tally of results
submitted shows that the count of ballots by the electronic voting
equipment did not result in a margin of victory of 0.25% or less, the
State Board of Elections shall notify each county that their recount
is complete. If the tally of results submitted shows that the count of
ballots by the electronic voting equipment did result in a margin of
victory of 0.25% or less, the State Board of Elections shall tally the
total number of overvotes and damaged ballots reported on the
submitted Form SBE 82, Recount Tabulation Forms. If the
cumulative number of overvotes and damaged ballots is large
enough to overcome the machine-established margin of victory, the
State Board of Elections shall notify the counties that they are to
meet immediately to count the overvotes and damaged ballots. If the
cumulative number of overvotes and damaged ballots is not large
enough to overcome the machine-established margin of victory, the
State Board of Elections shall notify the counties that their recount
is complete.

(12) Upon the need for a count of overvotes and damaged
ballots, the county board of elections shall meet to remove all manila
folders containing overvotes and damaged ballots. Overvotes and
damaged ballots shall be adjudicated by the full county board of
elections using the procedures described in 31 KAR 6:030, Section
4(2) and (3). Overvotes shall also be subject to the allowances of 31
KAR 6:030, Section 4(4).

(a) Each adjudicated ballot, shall, by majority vote of the county
board of elections, result in a vote for either: 1) one (1) valid
candidate, one (1) valid slate of candidates, or valid answer to a
question; 2) one (1) valid write-in candidate or slate of candidates,
or 3) no candidate, slate of candidates, or answer to a question. The
adjudication of each ballot shall be recorded onto the Form SBE 82,
Recount Tabulation Form.

(b) After overvotes and undervotes are adjudicated, they shall
be placed, along with the original manila envelope, in a new manila
envelope. The county board of elections shall seal the envelope with
tape, label it as "overvotes," or "damaged ballots," accordingly, and
then sign it alongside the date and time of their signature.

Section 10. Reporting of Recount Totals.

(1) Once every piece of voting equipment has been opened, all
ballots have been recounted, and a conclusive recount total for each
piece of equipment has been established, the county board of
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elections shall transfer the totals for each candidate or question from
each Form SBE 82, Recount Tabulation Form onto a Form SBE 49,
Official Count and Record of Election Totals.

(2) The same totals recorded onto the Form SBE 49, Official
Count and Record of Election Totals shall also concurrently be input
into an online portal belonging to the Secretary of State should such
be available.

(3) The members of the county board of elections shall affix their
signatures to the completed Form SBE 49, Official Count and
Record of Election Totals, which shall mark the completion of the
recount.

(4) Once the Form SBE 49, Official Count and Record of
Election Totals is signed, the county board of elections shall fax a
copy the document to the office of the Secretary of State, no later
than 4:00 p.m., local time, on the day following the completion of the
county's recount. Each county clerk shall retain a copy of the
completed Form SBE 49, Official Count and Record of Election
Totals for their records and mail the original signed copy to the office
of the Secretary of State.

Section 11. Reimbursement of Recount Costs. All costs
associated with the recount proceedings, including but not limited to,
personnel expenses and vendor charges, shall be recorded and
documented by the county clerk.

Section 12. Incorporated by Reference.

(1) The following material is incorporated by reference:

(a) "Recount Tabulation Form", Form SBE 82, 04/2024; and

(b) "Official Count and Record of Election Totals", Form SBE 49,
04/2024.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the State Board of Elections, 140
Walnut Street, Frankfort, Kentucky Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

KAREN SELLERS, Executive Director

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:56 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this new administrative regulation shall be held on May
31, 2024, at 10:00 a.m. ET, at the office of the State Board of
Elections. Individuals interested in being heard at this hearing shall
notify this agency in writing by five (5) workdays prior to the hearing,
of their intent to attend. If no notification of intent to attend the
hearing was received by that date, the hearing may be cancelled.
This hearing will not be made unless a written request for a transcript
is made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted until May 31, 2024.
Send written notification of intent to be heard at the public hearing
or written comments on the proposed administrative regulation to
the contact person.

CONTACT PERSON: Taylor Brown, General Counsel, 140
Walnut Street, Frankfort, Kentucky 40601, phone (502) 782-9499,
email TaylorA.Brown@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Taylor Brown

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes procedures for the recounting
of ballots so that there may be an established standard throughout
the Commonwealth.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary as KRS 120.095, 120.157,
120.185, 120.260, and 120.290 all authorize the post-election
recounting of ballots cast but are all largely without procedures for
how such an event should take place.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 117.015(1)(a) authorizes the State
Board of Elections to promulgate administrative regulations
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necessary to properly carry out its duties.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will allow for uniform recount procedures in
each county should a recount be required under KRS 120.095,
120.157, 120.185, 120.260, or 120.290.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation:

(b) The necessity of the amendment to this administrative
regulation:

(c) How the amendment conforms to the content of the
authorizing statutes:

(d) How the amendment will
administration of the statutes: This
regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
candidates for elected office, qualified electors related to a
constitutional convention, constitutional amendment, or statewide
public question, vendors of electronic voting equipment, county
clerks, county boards of election, the Secretary of State, and the
State Board of Elections.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: To comply with this administrative
regulation, candidates for elected office, qualified electors related to
a constitutional convention, constitutional amendment, or statewide
public question, vendors of electronic voting equipment, county
clerks, and county boards of elections will need to follow instructions
setting forth procedures for a recount of ballots; the Secretary of
State will need to determine whether or not to provide an online
reporting tool for recount results; the State Board of Elections may
need to determine if further recounting of ballots is necessary under
KRS 120.157.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The State Board of Elections estimates that the
implementation of this administrative regulation will cost candidates
for elected office, qualified electors related to a constitutional
convention, constitutional amendment, or statewide public question,
vendors of electronic voting equipment, county clerks and county
boards of election an amount that can only be determined once the
scope of a recount is established and will cost the Secretary of State
and the State Board of Elections no more funds than are already
being expended.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Compliance with this new
administrative regulation will allow those impacted by a recount of
ballots to know that a recount in one jurisdiction is being conducted
under the same procedures as one in another jurisdiction, ensuring
an equitable process.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The State Board of Elections estimates that the
implementation of this administrative regulation will cost candidates
for elected office, qualified electors related to a constitutional
convention, constitutional amendment, or statewide public question,
vendors of electronic voting equipment, county clerks and county
boards of election an amount that can only be determined once the
scope of a recount is established and will cost the Secretary of State
and the State Board of Elections no more funds than are already
being expended.

(b) On a continuing basis: The State Board of Elections
estimates that the implementation of this administrative regulation
will cost candidates for elected office, qualified electors related to a
constitutional convention, constitutional amendment, or statewide

assist in the effective
is a new administrative
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public question, vendors of electronic voting equipment, county
clerks and county boards of election an amount that can only be
determined once the scope of a recount is established and will cost
the Secretary of State and the State Board of Elections no more
funds than are already being expended.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Funds from the budgets of county fiscal courts, pursuant to KRS
117.345 and funds from the administrative budgets of the Secretary
of State and the State Board of Elections will be used in the
respective implementation and enforcement of this administrative
regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:
Implementation of this administrative regulation can be achieved
without an increase in fees or funding by the General Assembly,
though with the recent passing of KRS 120.157, funding for
mandatory statutory recounts should be considered in future
legislative sessions.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: No
fees are associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not used in this
administrative regulation, as a desired result of the promulgation of
this administrative regulation is uniform procedures for the
administration of elections throughout all of the counties in the
Commonwealth.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 117.015(1)(a), 120.095, 120.157,
120.185, 120.260, and 120.290 require and authorize the actions
taken by this administrative regulation.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: This administrative regulation will
affect the promulgating agency, the State Board of Elections, as well
as the Secretary of State.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended under the current statutory recount
framework, as the expense of a recount is either borne by the
requesting party or is to be paid as a necessary government
expense for a mandatory recount pursuant to KRS 120.157.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): This administrative regulation will
affect county clerks and county boards of election.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended under the current statutory recount
framework, as the expense of a recount is either borne by the
requesting party or is to be paid as a necessary government
expense for a mandatory recount pursuant to KRS 120.157.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
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expenditures, revenues, or cost savings to differ in subsequent
years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation will affect candidates for
elected office, qualified electors related to a constitutional
convention, constitutional amendment, or statewide public question,
and vendors of electronic voting equipment.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended under the current statutory recount
framework, as the expense of a recount is either borne by the
requesting party or is to be paid as a necessary government
expense for a mandatory recount pursuant to KRS 120.157.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The State
board of Elections expects that this administrative regulation will
have little to no fiscal impact on the regulated entities, outside those
expenditures already undertaken.

(b) Methodology and resources used to determine the fiscal
impact: This determination of this administrative regulation’s fiscal
impact is made by the listed contact person and other agency staff
based on their collective experience with the subject matter.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The State
Board of Elections does not expect that this administrative regulation
will result in a negative or adverse major economic impact to the
entities identified in questions (2)-(4).

(b) The methodology and resources used to reach this
conclusion: This conclusion is made by the listed contact person and
other agency staff based on their collective experience with the
subject matter.

STATEMENT OF EMERGENCY
31 KAR 5:026E.

This emergency regulation is being promulgated pursuant to
both KRS 13A.190(1)(a)(1), to meet an imminent threat to public
welfare, as well as, KRS 13A.190(1)(a)(3), to meet an imminent
deadline for the promulgation of an administrative regulation
established by state statute. Section 150 of the Kentucky
Constitution requires free and fair elections in the Commonwealth;
KRS 118.025(4) sets May 21, 2024, as the date for the next primary
election. Since the 2020 elections, conducted during the COVID-19
pandemic, the Commonwealth has expanded the availability of mail-
in absentee voting. With lessons learned from each subsequent
election, administrators continue to reform the mail-in request and
delivery process to ensure the highest degree of security. This is
being filed as an emergency administrative regulation to ensure the
administrative regulations and procedures required by statute to
promote free and fair elections are in effect for the upcoming
election. This emergency administrative regulation is temporary in
nature and will be replaced by an ordinary administrative regulation.
The companion ordinary administrative regulation is identical to this
emergency administrative regulation.

ANDY BESHEAR, Governor
KAREN SELLERS, Director
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STATE BOARD OF ELECTIONS
(Emergency Amendment)

31 KAR 5:026E. Ballot standards and election security.

EFFECTIVE: April 15, 2024

RELATES TO: KRS 117.001, 117.025, 117.085, 117.086,
117.0861, 117.087, 117.145, 117.225, 117.228, 117.295(1),
117.365

STATUTORY AUTHORITY: KRS 117.015(1)(a),
117.086, 117.087(3)(d), 117.145, 117.228

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1)(a) authorizes the State Board of Elections to promulgate
administrative regulations necessary to properly carry out its duties.
Several Kentucky Revised Statutes in Chapter 117 require the State
Board of Elections to promulgate administrative regulations that
provide for measures that establish standards for the ballots used
during elections, as well as, measures that ensure that votes cast
during an election are done so in a free, fair, and secure manner.
This administrative regulation provides for those measures.

117.085,

Section 1. In addition to the requirements for printed ballots
established in KRS 117.145, ballots caused to be printed by the
county clerk of each county shall meet quality and size standards
specific to the voting systems certified by both the State Board of
Elections and the United States Election Assistance Commission.

Section 2. The outer envelope of all mail-in absentee ballots
shall bear a barcode or other label that is unique to the individual
voter and capable of being read by an electronic optical scanner.
The unique barcode or label for each mail-in absentee ballot outer
envelope shall be issued by the State Board of Elections._Upon the
need to issue a voter a second mail-in absentee ballot pursuant to
KRS 117.085(9), the outer envelope of the subsequent second mail-
in absentee ballot shall bear a new unique barcode or label.

Section 3.

(1) Upon the time of certification of each candidate and each
guestion to be voted upon, all pre-printed paper ballots shall be
secured by the county clerk of each county, under lock and key, in
an area under the direct control of the county clerk and approved by
the county board of elections.

(2) The possession of all pre-printed ballots shall be accounted
for on SBE Form 76, Ballot Reconciliation Statement.

(3) If paper ballots need to be printed at a county clerk's office,
an accounting of the printed ballots shall be made on either the SBE
Form 76, Ballot Reconciliation Statement, or by the printing
equipment.

(4) Upon the transfer of ballots from the area under the direct
control of the county clerk to a polling location, the transfer shall be
noted on the SBE Form 76, Ballot Reconciliation Statement.

(5) Beginning with the in-person casting of ballots during the
period described in KRS 117.076, each voted in-person ballot shall
remain in a locked and sealed receptacle, until the conclusion of the
period described in KRS 117.295(1).

(6) At the conclusion of each day of voting, an accounting of the
number of all voted, unvoted, and spoiled ballots shall be recorded
on the SBE Form 76, Ballot Reconciliation Statement.

(7) All ballots and election materials not secured in an area
under the direct control of the county clerk after the close of polls
shall be secured at the voting location in a secure manner, based
upon the advice and recommendations of the county board of
elections and the sheriff from the time described in KRS 117.076
until the conclusion of voting on the day of an election.

(8) As mail-in absentee ballots are received by county clerks,
they shall have their unique barcode or label scanned.

(9) Upon each mail-in absentee ballot being processed, the
unique barcode or label shall be scanned again.

(10) If a mail-in absentee ballot is found to be without the need
for a signature cure, or a mail-in absentee ballot has been returned
along with a completed SBE Form 77, Discrepant Mail-in Absentee
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Signature, the ballot shall be recorded into an optical scanner, to be
deposited in a locked and sealed receptacle for the period described
in KRS 117.295(1).

(11) Any completed SBE Form 76, Ballot Reconciliation
Statement shall be turned over to the local Commonwealth's
Attorney along with any other materials required under KRS
117.365.

Section 4. A voter who is disabled may request a mail-in
absentee ballot via an online accessible ballot portal, which shall
conform to web accessible design standards as established by the
W3C Web Accessibility Initiative at https://www.w3.org/WAI/.

Section 5.

(1) Upon receipt of a valid mail-in ballot request, through the
online request portal or other valid request method, the request of
the voter shall be noted in the Voter Registration System, and
reflected in the electronic pollbooks used by precinct election
officers.

(2) If a voter noted to have requested a mail-in absentee ballot
appears at a polling location to vote in-person, the precinct election
officer shall communicate with the county clerk, who shall make a
determination as to whether the requested mail-in absentee ballot
has been completed and returned as a cast ballot by the voter.

(3) If the mail-in absentee ballot is found to have been completed
and returned as a cast ballot, the voter shall not be permitted to cast
an in-person vote.

(4) If the mail-in absentee ballot is found not to have been
completed and returned as a cast ballot and the ballot has been
returned to the county clerk no later than seven (7) days prior to the
date of the election as required by KRS 117.085(8), the county clerk
shall immediately cancel the issued ballot in the Voter Registration
System and allow the voter to cast an in-person ballot after the voter
completes Form SBE 32, Oath of Voter, copies of which shall be
forwarded to the Commonwealth's Attorney.

Section 6.

(1) A voter, or an individual identified by KRS 117.0861(1), may
deliver a mail-in absentee ballot to the office of the county clerk in
the county where the voter is registered, to a secure ballot drop-box
in the county where the voter is registered, or to a secure drop-off
receptacle if one is maintained by the county clerk in the county
where the voter is registered, rather than mailing the ballot via the
United States Postal Service.

(2

(a) A county choosing to use a receptacle for ballot drop-off
other than a drop-box provided by the State Board of Elections, shall
formally seek the State Board of Elections' approval of the
receptacle before any ballot is allowed to be deposited inside.

(b) A county choosing to utilize a drop-off receptacle shall
provide information about the receptacle to the State Board of
Elections as required by KRS 117.086(2)(b).

(3) A drop-box or receptacle located outside a County Clerk's
Office shall be located, secured, and identified as required by KRS
117.086(2)(c).

(4) A drop-box or receptacle located inside shall be under direct
supervision as required by KRS 117.086(2)(d) and shall be clearly
marked as for use by voters in the election, so as to differentiate the
drop-box or receptacle from any other that may be in use in the area.

(5) Any other non-elections related drop-box in use by a county
clerk for any other official business shall clearly indicate that the
other drop-box is not for the return of election material.

(6)

(a) The county clerk shall empty the drop box and any receptacle
used each business day as required by KRS 117.086(2)(e) and
secure the absentee ballots therein in a manner consistent with KRS
117.086(3).

(b) Upon each emptying of a drop-box or receptacle, the
individuals collecting absentee ballots pursuant to KRS
117.086(2)(e) shall complete Form SBE 78, Daily Absentee Drop-
Box Verification Sheet.
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Section 7.

(1) After the receipt of a mail-in absentee ballot by the county
clerk, the signature shall be examined in accordance with KRS
117.087(3)(c)2 and 5.

(2) If a signature match cannot be made, notice shall be
provided to the voter as required by KRS 117.087(3)(c)5, which
shall, at minimum, include the mailing of Form SBE 77, Discrepant
Mail-in Absentee Signature.

(3) Upon the county board of elections, central counting board,
or the county clerk determining the need for a signature cure, the
ballot shall be noted in the Voter Registration System and the county
clerk shall, on that same day, input the voter's address and any other
required data into the SBE 77 and mail the form to the voter.

Section 8.

[Seetion-9:] A voter may make application to cast an excused in-
person absentee ballot pursuant to KRS 117.076(2) by completing
SBE Form 44E, Excused In-Person Absentee Ballot Application.

Section 9.[Seetion-10:] The status of the tamper-resistant seal
and the number on the public counter shall be recorded as required
by KRS 117.076(12) before and after each day of in-person
absentee voting, on SBE Form 79, Daily Voting Machine Verification
Sheet, which cumulatively shall be collected by the County Clerk.

Section 10.[Seetion-1L] Incorporated by Reference.

(1) The following material is incorporated by reference:

(a) "Oath of Voter", Form SBE 32, 04/2022;

(b) "Ballot Reconciliation Statement", Form SBE 76, 04/2022;

(c) "Discrepant Mail-in Absentee Signature”, Form SBE 77,
08/2022;

(] [“veter-Affirmation-Form”—Ferm-SBE-71-04/2022:)

[te)] [“Election—Officer—Affirmation—Form“—Form—SBE—72;

(d)[€D] "Excused In-Person Absentee Ballot Application”, Form
SBE 44E, 04/2022;

(e)[¢g)] "Daily Voting Machine Verification Sheet", Form SBE 79,
04/2022; and

(A[¢r)] "Daily Absentee Drop-Box Verification Sheet", Form SBE
78, 04/2022.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the State Board of Elections, 140
Walnut Street, Frankfort, Kentucky Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material may also be obtained on the board's Web site
at https://elect.ky.gov.

KAREN SELLERS, Executive Director

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:56 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on May 31,
2024, at 10:00 a.m. ET, at the Office of the State Board of Elections.
Individuals interested in being heard at this hearing shall notify this
agency in writing by five (5) workdays prior to the hearing, of their
intent to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. This hearing
will not be made unless a written request for a transcript is made. If
you do not wish to be heard at the public hearing, you may submit
written comments on the proposed administrative regulation. Written
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comments shall be accepted until May 31, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Taylor Brown, General Counsel, 140
Walnut Street, Frankfort, Kentucky 40601, phone (502) 782-9499,
email TaylorA.Brown@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Taylor Brown

(1) Provide a brief summary of:

(& What this administrative regulation does: This
administrative regulation establishes standards for the ballots used
during elections, as well as, measures that ensure that votes cast
during an election are done so in a free, fair, and secure manner.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to ensure that the mail-in
request and delivery process has the highest degree of security
possible.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 117.015(1)(a) authorizes the State
Board of Elections to promulgate administrative regulations
necessary to properly carry out its duties.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the free and fair administration of
elections in the Commonwealth as applied throughout KRS Chapter
117.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment guarantees that two mail-in absentee
ballots cannot be issued at the same time with the same barcode or
unique label should a voter request a second mail-in absentee ballot
under KRS 117.085(9).

(b) The necessity of the amendment to this administrative
regulation: Without clear definition, county clerks have been left
unclear on how to handle subsequent mail-in absentee requests
under KRS 117.085(9).

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 117.015(1)(a) authorizes the State Board
of Elections to promulgate administrative regulations necessary to
properly carry out its duties.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will offer clear
guidance to county clerks on how to handle subsequent mail-in
absentee requests under KRS 117.085(9).

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
voters of the Commonwealth, county clerks, and the State Board of
Elections.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: To comply with this administrative
regulation, voters may need to complete a form or follow absentee
ballot delivery instructions, while county clerks and the State Board
of Elections will need to take steps to ensure the security of their
elections.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The State Board of Elections estimates that the
implementation of this administrative regulation will have minimal
costs.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Compliance with this new
administrative regulation will benefit all in ensuring that all elections
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conducted in the Commonwealth are done so in a free, fair, and
secure manner.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(@) Initially: The cost of the implementation of this
administrative regulation for the State Board of Elections will be
minimal as it will require only the creation of the new Forms
incorporated by reference.

(b) On a continuing basis: The only continuing cost will be the
price associated with printing any copies of the SBE Forms that are
necessary.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Funds from the State Board of Elections’ administrative budget will
be wused in the implementation and enforcement of this
administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:
Implementation of this administrative regulation can be achieved
without an increase in fees or funding by the General Assembly.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: No
fees are associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not used in this
administrative regulation, as a desired result of the promulgation of
this administrative regulation is uniform procedures for the
administration of elections throughout all of the counties in the
Commonwealth.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 117.015(1)(a) and 117.085(9)
require and authorize the actions taken by this administrative
regulation.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: This administrative regulation will
affect the promulgating agency, the State Board of Elections.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): This administrative regulation will
affect county clerks.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation will affect voters desiring to
vote by mail-in absentee ballot.

(a) Estimate the following for the first year:
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Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The State
board of Elections expects that this administrative regulation will
have little to no fiscal impact on the regulated entities, outside those
expenditures already undertaken.

(b) Methodology and resources used to determine the fiscal
impact: This determination of this administrative regulation’s fiscal
impact is made by the listed contact person and other agency staff
based on their collective experience with the subject matter.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The State
Board of Elections does not expect that this administrative regulation
will result in a negative or adverse major economic impact to the
entities identified in questions (2)-(4).

(b) The methodology and resources used to reach this
conclusion: This conclusion is made by the listed contact person and
other agency staff based on their collective experience with the
subject matter.

STATEMENT OF EMERGENCY
31 KAR 5:040E.

This emergency regulation is being promulgated pursuant to
both KRS 13A.190(1)(a)(1), to meet an imminent threat to public
welfare, as well as, KRS 13A.190(1)(a)(3), to meet an imminent
deadline for the promulgation of an administrative regulation
established by state statute. Section 150 of the Kentucky
Constitution requires free and fair elections in the Commonwealth;
KRS 118.025(4) sets May 21, 2024, as the date for the next primary
election. In recent years, the General Assembly has amended the
various Kentucky Revised Statutes related to voting in the
Commonwealth. As election administrators adapt to these new
changes, the need for administrative changes becomes apparent,
so that Kentuckians may continue to cast their ballots with the
highest degrees of ease and security. This is being filed as an
emergency administrative regulation to ensure the administrative
regulations and procedures required by statute to promote free and
fair elections are in effect for the upcoming election. This emergency
administrative regulation is temporary in nature and will be replaced
by an ordinary administrative regulation. The companion ordinary
administrative  regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
KAREN SELLERS, Director

STATE BOARD OF ELECTIONS
(New Emergency Administrative Regulation)

31 KAR 5:040E. Questions regarding voter eligibility.

EFFECTIVE: April 12, 2024

RELATES TO: KRS 61.826, 117.001, 117.015, 117.025,
117.035, 117.225, 117.245, 117.227, 117.228, 117.245

STATUTORY AUTHORITY: KRS 61.826, 117.015

NECESSITY, FUNCTION, AND CONFORMITY: KRS
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117.015(1)(a) authorizes the State Board of Elections to promulgate
administrative regulations necessary to properly administer the
election laws of the state. KRS 117.035(4)(c) requires that county
boards of election meet and stay in session on primary, regular
election, and special election days to correct clerical errors, to rules
on questions regarding voter registration, proof of identification, and
the curing of signatures relative to mail-in absentee ballots. KRS
117.025(3)(d) requires the State Board of Elections to select the
required format for any voter registration list provided to a county
clerk. KRS 117.228 details the procedures for casting a ballot if a
voter is unable to provide proof of identification or is otherwise
known to an election officer and requires the State Board of
Elections to prescribe and furnish forms that voters must complete
in these circumstances. This administrative regulation establishes
procedures for when a voter's eligibility is questioned and the forms
that are to be completed when necessary.

Section 1.

(1) A voter unable to provide proof of identification as required
under KRS 117.225, and as defined under KRS 117.001(15), shall:

(a) Meet the requirements of KRS 117.228(1)(c) by executing
SBE Form 71, Voter Affirmation Form; and

(b) Provide alternative proof of identification as required by KRS
117.228(2).

(2) A voter personally known to an election officer may cast a
ballot in accordance with KRS 117.228(4) upon the election officer
executing SBE Form 72, Election Officer Affirmation Form.

(3) Both the SBE 71 and SBE 72 shall be forwarded to the local
Commonwealth's Attorney following the election.

Section 2.

(1) If an individual presents themselves to an election officer to
vote and is not found on the signature roster provided to the county
under KRS 117.025(3)(b) or (3)(c) and is not a participant in the Safe
at Home Program authorized under KRS 14.302, the individual may
vote upon the following taking place:

(a) The individual shall provide to the election officer proof of
identification as required by KRS 117.225, or the individual shall
follow the procedures of KRS 117.228 if they are unable to provide
proof of identification;

(b) The election officer shall contact the county clerk's office and
verify that the information provided by the individual establishes that
they are registered to vote at the location where the individual has
presented themselves;

(c) The individual shall complete the Form SBE 32, Oath of
Voter;

(d) The individual shall complete the Form SBE 01,
Commonwealth of Kentucky Voter Registration Application;

(e) The individual shall sign the Form SBE 25, Supplemental
Precinct Signature Roster;

(f) The election officer shall inform the individual that the Form
SBE 32, Oath of Voter shall be forwarded to the local
Commonwealth's Attorney following the election.

(2) If the election officer is unable to verify through the county
clerk's office that the individual is properly registered to vote in the
location where the individual has presented themselves, the election
officer shall:

(a) Inform the individual of the location where they are properly
registered vote, if known;

(b) Inform the individual of their ability to request a hearing
before the county board of elections;

(c) Inform the individual of their ability to cast a provisional ballot
for the federal elective office of President, Vice President, United
States Senator, and United States House of Representative; and if
an individual chooses to cast a provisional ballot for an applicable
federal elective office, the election officer shall have the individual
sign the Form SBE 35, Provisional Ballot Precinct Signature Roster.

(3) All Form SBE 25, Supplemental Precinct Signature Rosters
and Form SBE 35, Provisional Ballot Precinct Signature Rosters,
when used for the purposes described in this section, shall be
completed digitally through an e-poll book unless there is an
emergency condition that renders the e-poll book inoperable, in
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which case paper forms shall be used. Should such an emergency
condition exist, the election officer shall record the circumstances of
the emergency condition on the paper forms.

Section 3. During the days that voting may occur during any
primary, regular election, and special election, including voting by
mail-in absentee ballot, a county board of elections may elect to
meet the requirements of KRS 117.035(4)(c) via a video
teleconference subject to the mandates of KRS 61.826.

(1) Should a county board of elections elect to meet via video
teleconference during a day in which voting may occur, the county
clerk's office and each voting location in use in the county shall have
technology available to every voter so that the voter may appear
before the county board at no financial expense to the voter.

(2) If a county board of elections elects not to meet via video
teleconference during a day in which voting may occur, a voter
desiring to appear before the county board shall be provided with an
option so that the voter may appear before the county board via
teleconference, provided that the voter can make themselves
available via the same teleconferencing technology the county
board has chosen to utilize for such hearings.

Section 4. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Commonwealth of Kentucky Voter Registration Application",
Form SBE 01, 04/2024;

(b) "Supplemental Precinct Signature Roster”, Form SBE 25,
04/2024;

(c) "Oath of Voter", Form SBE 32, 04/2024;

(d) "Provisional Ballot Precinct Signature Roster", Form SBE 35,
04/2024;

(e) "Voter Affirmation Form", Form SBE 71, 04/2022;

(f) "Election Officer Affirmation Form", Form SBE 72, 04/2022.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the State Board of Elections, 140
Walnut Street, Frankfort, Kentucky Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

KAREN SELLERS, Executive Director

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:56 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this new administrative regulation shall be held on May
31, 2024, at 10:00 a.m. ET, at the office of the State Board of
Elections. Individuals interested in being heard at this hearing shall
notify this agency in writing by five (5) workdays prior to the hearing,
of their intent to attend. If no notification of intent to attend the
hearing was received by that date, the hearing may be cancelled.
This hearing will not be made unless a written request for a transcript
is made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted until May 31, 2024.
Send written notification of intent to be heard at the public hearing
or written comments on the proposed administrative regulation to
the contact person.

CONTACT PERSON: Taylor Brown, General Counsel, 140
Walnut Street, Frankfort, Kentucky 40601, phone (502) 782-9499,
email TaylorA.Brown@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Taylor Brown

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes procedures for when a voter's
eligibility is questioned and the forms that are to be completed when
necessary.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary so that statewide uniform
procedures exist when a voter's eligibility is questioned. KRS
117.035(4)(c) requires that county boards of election meet and stay
in session on primary, regular election, and special election days to
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correct clerical errors, to rules on questions regarding voter
registration, proof of identification, and the curing of signatures
relative to mail-in absentee ballots. KRS 117.025(3)(d) requires the
State Board of Elections to select the required format for any voter
registration list provided to a county clerk. KRS 117.228 requires the
State Board of Elections to prescribe and furnish forms that voters
must complete if a voter is unable to provide proof of identification
or is otherwise known to an election officer.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 117.015(1)(a) authorizes the State
Board of Elections to promulgate administrative regulations
necessary to properly carry out its duties.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation allows for clear standards and procedures
regarding situations where a voter’s eligibility is questioned.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation:

(b) The necessity of the amendment to this administrative
regulation:

(c) How the amendment conforms to the content of the
authorizing statutes:

(d) How the amendment will
administration of the statutes: This
regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
voters in the Commonwealth who have their eligibility questioned,
as well as the county election officials who must determine their
eligibility.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: To comply with this administrative
regulation, voters and county election officials will need to complete
a form or attend a hearing.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): The State Board of Elections estimates that the
implementation of this administrative regulation will cost voters and
county election officials no more funds than are already being
expended.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Compliance with this new
administrative regulation will benefit voters and county election
officials by adding digital convenience to the voting experience
through the already used e-poll book and the teleconferencing
already authorized under KRS 61.826.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The State Board of Elections anticipates this
administrative regulation will cost no more funds than are already
being expended.

(b) On a continuing basis: The State Board of Elections
anticipates this administrative regulation will cost no more funds than
are already being expended.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Funds from the State Board of Elections’ administrative budget will
be used in the implementation and enforcement of this
administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:
Implementation of this administrative regulation can be achieved
without an increase in fees or funding by the General Assembly.

(8) State whether or not this administrative regulation

assist in the effective
is a new administrative
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establishes any fees or directly or indirectly increases any fees: No
fees are associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not used in this
administrative regulation, as a desired result of the promulgation of
this administrative regulation is uniform procedures for the
administration of elections throughout all of the counties in the
Commonwealth.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 117.015(1)(a), 117.035(4)(c), KRS
117.025(3)(d),117.228, 61.826 require and authorize the actions
taken by this administrative regulation.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: This administrative regulation will
affect the promulgating agency, the State Board of Elections.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): This administrative regulation will
affect county election officials.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation may save county election officials
transportation costs should a voter desire a hearing under KRS
117.035(4)(c).

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation will affect voters of the
Commonwealth.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation may save voters transportation costs
should they desire a hearing under KRS 117.035(4)(c).

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The State
board of Elections expects that this administrative regulation will
have a minimal fiscal impact on the regulated entities.

(b) Methodology and resources used to determine the fiscal
impact: This determination of this administrative regulation’s fiscal
impact is made by the listed contact person and other agency staff
based on their collective experience with the subject matter.

(6) Explain:
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(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The State
Board of Elections does not expect that this administrative regulation
will result in a negative or adverse major economic impact to the
entities identified in questions (2)-(4).

(b) The methodology and resources used to reach this
conclusion: This conclusion is made by the listed contact person and
other agency staff based on their collective experience with the
subject matter.
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AMENDED IN-PROCESS EMERGENCY ADMINISTRATIVE REGULATIONS

NOTE: Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying
ordinary is extended) or upon replacement by an ordinary regulation, whichever occurs first. This index reflects the KRS Chapter 13A-established
expiration dates. Other statutes or legislation may affect a regulation's actual end date.

NONE
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

BOARDS AND COMMISSIONS
Board of Landscape Architects
(As Amended at ARRS, April 9, 2024)

201 KAR 10:030. Code of ethics.

RELATES TO: KRS 323A.110

STATUTORY AUTHORITY: KRS 323A.210(2)(b)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
323A.110(2)[323A-110(1)(b)] authorizes the board to discipline a

licensee for unprofessional conduct. KRS 323A.210(2)(b)
authorizes the board to promulgate[adept] reasonable

administrative regulations consistent[ret-inconsistent] with KRS
Chapter 323A that[but—which] are necessary to carry out the
provisions of KRS Chapter 323A. This administrative regulation
establishes the code of ethics [is-]intended to provide[establish]
guidelines for the determination of unprofessional conduct by
landscape architects practicing in the state and for the protection of
the public they will be serving.

Section 1. Code of Ethics.
(1) A violation of this code of ethics shall be considered
unprofessional conduct pursuant to KRS 323A.110(2)[KRS

: ].

(2) The landscape architect shall conduct the landscape
architect's[his] practice in order to protect the life, health, property,
and welfare of the public and shall at all times recognize that his_or
her primary obligation is to protect the life, health, property, and
welfare of the public in the performance of his_or her professional
duties. If his_or_her landscape architectural judgment is overruled
under circumstances involving[where] the safety, health, and
welfare of the public being[are] endangered, the landscape
architect[he] shall inform his_or _her employer of the possible
consequences and notify another[any-ether] proper authority of the
situation, as may be appropriate.

(3) The landscape architect shall perform his_or_her services
only in areas of the landscape architect's[his] competence.

(@) The landscape architect shall perform landscape
architectural assignments only iffwhen] qualified by education or
experience in the specific technical field of professional landscape
architecture involved,;

(b) The landscape architect may accept an assignment requiring
education or experience outside of his_or her own field of
competence, but only to the extent that his_or _her services shall
be[are] restricted to those phases of the project in which he_or she
is qualified. All other phases of that project shall be performed by
qualified associates, consultants, or employees;

(c) The landscape architect shall not affix his_or_her signature
or seal to any landscape architectural plan or document dealing with
subject matter to which he_or she lacks competence by virtue of
education or experience, or to any [sueh-]plan or document not
prepared under his_or her direct supervisory control; and

(d) It shall be the responsibility of the licensee to demonstrate
competence in the specific technical field in which the licensee is
practicing.

(4) The landscape architect shall be completely objective and
truthful in all professional reports, and shall include all relevant and
pertinent information in those reports.

(5) The landscape architect shall avoid conflicts of interest:

(a) The landscape architect shall avoid all conflicts of interest
with his_or her employer or client and shall promptly inform his_or
her employer or client of any business association, interests, or
circumstances which may[eewtd] influence his_or her judgment or
the quality of his_or her services;

(b) The landscape architect shall not accept compensation,
financial or otherwise, from more than one (1) party for services
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pertaining to the same project, and[urless] the circumstances shall
be[are] fully disclosed to, and agreed to, by all interested parties;

(c) The landscape architect shall not solicit or accept financial or
other valuable considerations from material or equipment suppliers
for specifying their products;

(d) The landscape architect shall not solicit or accept gratuities,
directly or indirectly, from contractors, their agents, or other parties
dealing with his_or her client or employer in connection with work for
which he_or she is responsible;

(e) [f[When] in public service as a member, advisor, or
employee of a governmental body or department, the landscape
architect shall not participate in considerations or actions with
respect to services provided by the landscape architect[kim] or his
or her organization in private landscape architectural practices;

(f) The landscape architect shall not solicit or accept a landscape
architectural contract from a governmental body on which a principal
or officer of his_or her organization serves as a member; or

(9) The landscape architect shall not attempt to supplant another
landscape architect after definite steps have been taken by a client
toward the latter's employment, and he_or she shall not accept a
commission for which another landscape architect has been
employed without first conclusively determining that the latter's
employment has been terminated.

(6) The landscape architect shall solicit or accept work only on
the basis of his_or her qualifications.

(a) The landscape architect shall not offer to pay, either directly
or indirectly, any commission, political contribution, or a gift, or other
consideration in order to secure work, exclusive of securing salaried
positions through employment agencies.

(b) The landscape architect shall seek professional employment

on the basis of qualification and competence for proper
accomplishment of the work.
(c) The landscape architect shall not falsify or permit

misrepresentation of the landscape architect's[his], or his_or her
associates', academic or professional qualifications. He_ or she shall
not misrepresent or exaggerate his_or her degree of responsibility
in or for the subject matter of prior assignments. Brochures or other
presentations incident to the solicitation of employment shall not
misrepresent pertinent facts concerning employers, employees,
associates, joint ventures, or the landscape architect's[kis] or their
past accomplishments with the intent and purpose of enhancing his
or_her qualifications and his_or her work.

(7) In the practice of landscape architecture, a landscape
architect shall associate only with reputable persons or
organizations.

(a) The landscape architect shall not knowingly associate with
or permit the use of his_or her name or firm in a business venture by
any person or firm which he_or she knows, or has reason to believe,
is engaging in business or professional practices of a fraudulent or
dishonest nature, or in violation of 201 KAR Chapter 10[these

- : ions]; or

(b) If the landscape architect has knowledge or reason to believe
that another person or firm may be in violation of 201 KAR Chapter
10[any-of theseprovisions] or KRS Chapter 323A, he_or she shall
present that information to the board in writing and shall cooperate
with the board in furnishing any further information or assistance as
may be required by the board.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Jane Alexander, Executive Director,
Kentucky Board of Landscape Architects, 2365 Harrodsburg Road,
Suite B350, Lexington, Kentucky, phone (859) 246-2753, email
ky.labd@ky.gov.
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BOARDS AND COMMISSIONS
Board of Landscape Architects
(As Amended at ARRS, April 9, 2024)

201 KAR 10:040. Applications.

RELATES TO: KRS 323A.010
323A.060[;-323A-070]

STATUTORY AUTHORITY: KRS 323A.210(2)(b)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 323A.210
authorizes the board to promulgate administrative regulations
necessary to implement KRS Chapter 323A. This administrative
regulation establishes the procedures for the filing and processing
of an application for licensure[registration] as a landscape
architect.

323A.040, 323A.050,

Section 1. Application for Initial License.[Filing-of-Applications:]
(1) An applicant for a license[registration] as a landscape

architect shall file a completed Application for License[Registration]
to Practice Professional Landscape Architecture. The application
shall_be signed by the applicant certifying that the applicant is
familiar with and agrees to abide by the provisions of KRS Chapter

Section 3. Reciprocity. An applicant who seeks
license[registration] under KRS 323A.050(1) shall submit:

(1) Satisfactory proof of a license[registration] in good standing
in a state or country in which the applicant is licensed;[-ard]

@)

(a) An applicant who is licensed in another state of the United
States shall have passed the LARE to be considered for licensure
by reciprocity.

(b) An applicant who is licensed in another country shall take
and pass the LARE to be considered for licensure by reciprocity.[A

a

(ke [ ; g

(3)(@) An applicant for licensure by reciprocity who was
educated in the United States shall have graduated from a school
that is accredited by the Landscape Architectural Accreditation
Board (LAAB).

(b) An applicant for licensure by reciprocity who was educated
outside the United States shall provide documentation from an
educational assessment organization approved by the board that
the applicant's education is equal to an accredited landscape
architecture curriculum approved by the board. The applicant shall

323A and the administrative regulations in 201 KAR Chapter 10[-and
1[:]

[(a)] [Be-filed-during-regular-business-hours-at-the-office-of the
board;

[€B] [Be-netarized].

(2)(a) An applicant shall take and pass the Landscape Architect
Registration Examination (LARE).

(b) The applicant shall cause the results of the LARE to be sent
to the board by the exam administrator.[Ar-application-fora-written
examination s al-be e - atthe-o eﬁe ofthe b_ea .d atleast-four{4)

]
(3) The application fee prescribed in 201 KAR 10:050, Section
1(3)[¢6)], shall accompany the application.

Section 2. Verification of Work Experience.[Personal
References:]

(1) An applicant shall cause a Verification of Work Experience
form to be submitted by a former or present employer. The former

or present employer shall submit the form directly to the board.[The

application-shall-list-at-least-five-(5)-citizens-of the-United-States-as

(2) Military experience shall be acceptable if it has been gained

in landscape architecture as defined by [the-previsionsof]KRS
323A.010(3).

(3) The sale or installation of a product such as landscape
materials (plants and construction) shall not be considered
professional experience.

(4) A plan or sketch drawn by a person solely for the promotion
or sale of that person's products shall not be considered professional

experience.
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be responsible for any fee charged by the[such-an] organization.

Section 4. Board Consideration of Applications_for Licensure.

(1) Each applicant shall be considered and voted on by the board.

(2) Approval of an applicant shall require a majority vote of the
board.

(3) The action taken by the board shall be recorded in the board
minutes.

(4) A copy of the letter from the board notifying an applicant of
the board's decision regarding application shall be placed in the
applicant's file.

Section 5. Renewal.

(1) A licensee shall renew a license annually by July 1 by
completing the online renewal form and paying the renewal fee
required by 201 KAR 10:050. A license may be renewed as active
or inactive status.

(2) A licensee who does not renew online shall renew a license
annually by July 1 by completing the Annual Active Renewal Notice
form or the Inactive Annual Renewal Form and paying the renewal
fee required by 201 KAR 10:050. In addition, the Annual Active
Renewal Notice form shall be accompanied by the Continuing
Education Approval Request and Affidavit Form (Form #CE-1), as
incorporated by reference in 201 KAR 10:080.

Section 6. Change of Status.

(1) A licensee may choose to inactivate the license. To do so,
the licensee shall notify the board in writing.

(2) During the period a license is inactive, a licensee shall:

(a) Be exempt from the provisions of 201 KAR 10:080; and

(b) Not practice landscape architecture.

Section 7. Reinstatement and Reactivation.

(1) Prior to reinstatement of a suspended or expired license or
reactivation of an inactive or retired license, a licensee shall
complete the number of continuing education hours required for the
annual renewal of the license times the number of years the license
was suspended, expired, retired, or inactive.
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(2) The number of continuing education hours required by
subsection (1) of this section shall not exceed twenty-four (24)
hours.

(3) The request for reinstatement or reactivation shall be
accompanied by the reinstatement or reactivation fee required by
201 KAR 10:050.

Section 8. Retired License.
(1) A licensee who has retired from the practice of landscape

(1)(a) or (1)(b) of this section; or

(d) Beyond one (1) year of expiration: 300 percent of the license
renewal fee established in subsection (1)(a) or (1)(b) of this section;
and

(5) Reactivation fee: equal to the active license renewal fee
established in subsection (1)(a) of this section.

Section 2. The fees listed in Section 1(1) of this administrative
regulation shall be paid annually.

architecture may request a retired license by notifying the board in
writing.

(2) The request shall be accompanied by the renewal fee
required by 201 KAR 10:050.

(3) The licensee shall provide evidence of retirement, such as
social security benefits or a public or private pension.

Section 9.[Seection-6:] Incorporation by Reference.
(1) The following material is incorporated by reference:

(@) "Application for License[Registration] to

Practice

Professmnal Landscape Archltecture , 7/2023 [May—ZOQQ—Ed{tﬁem

) e .]

(b) "Verification of Work Experience", 7/2023;

(c) "Annual Active Renewal Notice", 7/2023; and

(d) "Inactive Annual Renewal Form", 7/2023.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Board of Landscape
Architects, 2365 Harrodsburg Road, Suite B350, Lexington,

Kentucky 40504,[i{-may-be-inspected,—copied;—or-obtained,—subject
toapplicable copyright law, at the Kentucky State Board of

Examiners-and-Registration-ef-Landscape-Architects-301-East-Main
StreetLexington—Kentucky-40507;] Monday through Friday, 8 a.m.

to 4:30 p.m._This material is also available on the agency's Web
site at kbla.ky.gov

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Jane Alexander, Executive Director,
Kentucky Board of Landscape Architects, 2365 Harrodsburg Road,
Suite B350, Lexington, Kentucky, phone (859) 246-2753, email
ky.labd@ky.gov.

BOARDS AND COMMISSIONS
Board of Landscape Architects
(As Amended at ARRS, April 9, 2024)

201 KAR 10:050. Fees.

RELATES TO: KRS 323A.040,
[323A-076;][]323A.100(1), (4),323A.105

STATUTORY AUTHORITY: KRS 323A.060, 323A.100(1),
323A.210(2)(b)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 323A.060
requires the board to promulgate administrative regulations to
establish fees for services. This administrative regulation
establishes fees for landscape architect licensees.

323A.050, 323A.060,

Section 1. Fees. The following nonrefundable fees shall apply:

(1) Renewal fees:

(a) Active license: $250;[]

(b) Inactive license: $150; and[-]

(c) Retired license: twenty-five (25) percent of the active license
renewal fee established in paragraph (a) of this subsection;

(2) Duplicate license: twenty-five (25) dollars;[]

(3) Application fee: $250;[-]

(4) Reinstatement fee:

(a) Within thirty (30) days of expiration: 120 percent of the license
renewal fee established in subsection (1)(a) or (1)(b) of this section;

(b) Between thirty-one (31) and sixty (60) days of expiration: 140
percent of the license renewal fee established in subsection (1)(a)
or (1)(b) of this section;

(c) Between sixty-one (61) days and one (1) year of expiration:
200 percent of the license renewal fee established in subsection
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FILED WITH LRC: April 9, 2024

CONTACT PERSON: Jane Alexander, Executive Director,
Kentucky Board of Landscape Architects, 2365 Harrodsburg Road,
Suite B350, Lexington, Kentucky, phone (859) 246-2753, email
ky.labd@ky.gov.

BOARDS AND COMMISSIONS
Board of Landscape Architects
(As Amended at ARRS, April 9, 2024)

201 KAR 10:070. Seals.

RELATES TO: KRS 323A.080

STATUTORY AUTHORITY: KRS 323A.080, 323A.210

NECESSITY, FUNCTION, AND CONFORMITY: KRS 323A.080
requires that a licensed landscape architect secure an embossed
circular seal of the design prescribed by the administrative regulation
of the board and that a working drawing, specification or report
prepared by, or under the supervision of, the individual, partnership,
or firm bear the imprint of the seal. This administrative regulation
prescribes the design and size of the required seal.

Section 1. Licensees' Seal. The seal required by KRS 323A.080
shall:

(1) Be two (2) inches in diameter; and

(2) Contain [the-feHewing-information-]in the impression of the
seal:

(a) The words "State of Kentucky" at the top between the two (2)
knurled circles;

(b) The words "Licensed[Registered] Landscape Architect" in a
like position at the bottom;

(c) The individual's name placed horizontally in the circular field;
and

(d) The individual's license[eertificate]
horizontally beneath the name.

number placed

Section 2.

(1) The seal shall be[-eithet]:

(a) An individual embossing seal;

(b) A rubber stamp seal; or

(c) An electronically generated seal.

(2) An electronically generated seal shall be used only iffwhen
- - T

(a) Itis a unigue identification of the landscape architect;

(b) It is verifiable;

(c) Itis under the landscape architect's direct and sole control;

(d) Itis linked to a document in [sueh-]a manner so that changes
are readily determined and visually displayed if any data contained
in the document file was changed subsequent to the electronically
generated seal having been affixed to the document;

(e) Changes to the document after affixing the electronically
generated seal cause the seal to be removed or altered in [such-]a
way as to invalidate the seal; and

(f) Once the seal is applied to the document, the document shall
be available in a view-only format.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Jane Alexander, Executive Director,
Kentucky Board of Landscape Architects, 2365 Harrodsburg Road,
Suite B350, Lexington, Kentucky, phone (859) 246-2753, email
ky.labd@ky.gov.
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BOARDS AND COMMISSIONS
Board of Landscape Architects
(As Amended at ARRS, April 9, 2024)

201 KAR 10:080. Continuing education.

RELATES TO: KRS 323A.100(1), 323A.210(2)(a)

STATUTORY AUTHORITY: KRS 323A.100(1), 323A.210(2)(a),
(b)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
323A.100(1) requires a landscape architect to complete the
approved continuing education hours established by an
administrative regulation promulgated by the board. KRS
323A.210(2)(a) authorizes the board to promulgate administrative
regulations to establish a program of continuing education for
licensees. This administrative regulation establishes the continuing
education requirements for a landscape architect.

Section 1. Definitions.

(1) "Annually" or "continuing education year" means a twelve
(12) month period from July 1 of a calendar year through June 30 of
the following calendar year.

(2) "Board" is defined by KRS 323A.010(1).

(3) "Continuing education hour" means a minimum of fifty (50)
minutes of actual instruction.

(4) "Self-directed course[study]" means a course of study that a
licensee independently creates[a-course-of study-in-which-alicensee
takes-and-passes-any-examination-offered-by-the sponseor].

(5) "Sponsor" means an individual, organization, association,
institution, or other entity that provides educational activity for the
purpose of fulfilling the continuing education requirements of this
administrative regulation.

(6) "Tour" means a review or inspection of a landscape
architectural element specified in the definition of “"practice of
landscape architecture" established by KRS 323A.010(3).

Section 2. General Statement. Continuing education obtained
by a licensee shall maintain, improve, or expand skills and
knowledge obtained prior to initial licensure or develop new and
relevant skills and knowledge_that contribute to the health, safety,
and welfare of the public.

Section 3. Continuing Education Requirements.

(1) A licensee shall acquire twelve (12) hours of continuing
education annually.

(2) A licensee may be credited for a maximum of six (6) hours
of continuing education for a tour annually.

(3) A licensee may carry forward a maximum of twelve (12)
hours of continuing education to meet the subsequent year's
requirements.[-Four-hours-may-be-carried-forward-into-subseguent
years:]

Section 4. Approval of Continuing Education Programs.

(1) The board shall:

(a) Approve a continuing education program that it determines:

1. Is relevant to the practice of landscape architecture;[-and]

2. Furthers the competence of a licensee; and

3. Contributes to the health, safety, and welfare of the public;
and[]

(b) Determine the number of continuing education hours
allowed.

)]

(a) Before the continuing education program is offered, a
sponsor may[shal] submit a Continuing Education Preapproval
Request and Affidavit (Form #CE-2) with a copy of the hand-out
materials and agenda and a description of the topic as well as the
presenter, teacher, or speaker.

(b) A sponsor shall not offer, present, or advertise a program as
a continuing education program that meets the continuing education
requirements for a licensee unless it has obtained the approval of
the board.

(3) A licensee who completes an educational program that has
not been submitted to the board for prior approval shall receive
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continuing education credit if:

(a) The licensee submits to the board a Continuing Education
Preapproval Request and Affidavit (Form #CE-2) with a copy of the
course materials, agenda, a description of the course, qualifications
of the presenter, examination if one (1) was given; and

(b) The board determines that the program meets the
requirements of a continuing education program.

(4) Self-directed courses, including those completed online,
audibly, or by video, that meet the requirements of this
administrative regulation shall be accepted.

(5) Continuing education credits shall be given for one-half (1/2)
the number of hours, not to exceed six (6) hours, of a tour if the
licensee has submitted to the board a description of the tour and the
board determines that the tour meets the requirements of a
continuing education program.

Section 5.

(1) Continuing education activities may include a college or
university course_that is beyond the basic curriculum for a landscape
architect and pertains to the practice of landscape architecture. The
conversion of university credits to continuing education hours shall
be:

(a) One (1) university quarter hour of credit shall equal twelve
(12)[thirty{30)] continuing education hours.

(b) One (1) university semester hour of credit shall equal fifteen
(15)[ferty-five{45)] continuing education hours.

2

(a) A landscape architect who presents[prepares-and-teaches]
a continuing education course shall be credited with twice the
number of hours equal to the time spent teaching the course.

(b) Credit shall not be given for repeated instruction of the same
course.

Section 6. Reporting of Continuing Education Activities.

(1) Upon license renewal, a licensee shall report continuing
education activities for the continuing education period ending June
30.

(2) The report of continuing education activities shall include:

(a) Name of activity;

(b) Date of activity;

(c) Location of activity; and

(d) Continuing education hours earned.

(3) The report of continuing education activities shall be made
on a [“]Continuing Education Approval Request and Affidavit Form
(Form #CE-1).[*]

(4) [Fhereport-of continuing-education-activitiesshall-be:]

[(a)] [Signed-by-the licensee;-and]

[(b)] [Affixed-with-the- licensee's-seal]

[€5)] A licensee shall maintain for two (2) continuing education
years documentation verifying successful completion of the annual
requirement.

Section 7. Verification of Continuing Education Activities.

(1) Following each renewal period, the board shall require
between five (5) and fifteen (15) percent of the licensees, chosen
randomly, to furnish documentation of the completion of the
appropriate number of continuing education hours for the previous
renewal period, including hours carried forward from the previous
year.

(2) Documentation of attendance and participation in a
continuing education activity shall be made by submission of an
official document, including a:

(a) Transcript;

(b) Certificate of attendance;

(c) AffldaVlt signed by the instructor;_or

(d) [

[¢e)] A written summary of attendance and participation.

(3) If not previously approved, the board shall determine
whether the continuing education program submitted is relevant to
the practice of landscape architecture and furthers the competence
of the licensee.

(a) If the activity qualifies as continuing education, the board shall
include the number of hours earned for that activity in determining if
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the applicant obtained the required twelve (12) hours of continuing
education.

(b) If the activity does not qualify as continuing education, the
board shall deduct the number of hours claimed for that activity from
the total number of hours earned by the licensee. After this
calculation, if a licensee does not have the required twelve (12)
hours of continuing education, the board shall send written
notification to the licensee that:

1. The licensee did not meet the continuing education
requirements because an activity listed on the applicant's form as a
continuing education activity did not qualify for continuing education
credit; and

2. The board shall suspend his_or her license if the requirements
of subsection (4) of this section are not met.

(4) The license of the licensee shall be suspended if the licensee
fails to:

(a) Complete the required number of continuing education hours
within sixty (60) days of the notification from the board; and

(b) Submit to the board a completed and updated [“]Continuing
Education Approval Request and Affidavit Form[~] (Form #CE-1)
within sixty-five (65) days of the notification from the board.

Section 8. Reciprocity. Credit for continuing education earned
by a licensee who does not reside in Kentucky shall be granted if the
licensee meets all the requirements of this administrative regulation.

Section 9. Exempt Licensee.

(1) A licensee shall be exempt from the continuing education
requirements:

(a) For the patrtial year period of initial licensure;

(b) During the period of time in which the licensee has an
inactive license[-in-accordance-with-the-provisions-ef-Section10-of
this-administrative regulation]; or

(c) If the board approves a written request for an exemption
submitted by the licensee in accordance with the provisions of
subsection (2) of this section.

(2) A licensee may request an exemption from the continuing
education requirements by submitting written document that the
licensee was:

(a) Employed or assigned to duty outside the United States for
a period exceeding 120 consecutive days during the calendar year;
or

(b) Unable to complete the requirements because of:

1. Physical disability;

2. Personal iliness; or

3. lliness of a family member or dependent.

Section 10.[Seetion-12:] Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Continuing Education Approval Request and Affidavit Form"
(Form #CE-1), May 2002 edition; and

(b) "Continuing Education Preapproval Request and Affidavit
Form" (Form #CE-2), May 2002 edition.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at Kentucky Board of Landscape
Architects, 2365 Harrodsburg Road, B350, Lexington, Kentucky
40504, Monday through Friday, 8 a.m. to 4:30 p.m._This material is
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also available on the agency’s Web site at kbla.ky.gov.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Jane Alexander, Executive Director,
Kentucky Board of Landscape Architects, 2365 Harrodsburg Road,
Suite B350, Lexington, Kentucky, phone (859) 246-2753, email
ky.labd@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, April 9, 2024)

201 KAR 20:370. Applications for licensure.

RELATES TO: KRS 314.041, 314.042, 314.051, 314.071,
314.091, 314.103, 314.475

STATUTORY AUTHORITY: KRS 314.041, 314.042, 314.051,
314.071, 314.131(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.131(1) authorizes the Board of Nursing to promulgate
administrative regulations as may be necessary to enable it to carry
into effect the provisions of KRS Chapter 314. KRS 314.041,
314.042, 314.051, and 314.071 require the board to review an
application for licensure and a licensee for conformity with KRS
Chapter 314. This administrative regulation establishes
requirements and procedures for licensure.

Section 1. To be eligible for licensure by examination,
endorsement, renewal, reinstatement, retired licensure status, or for
advanced practice registered nurse licensure, renewal, or
reinstatement, an applicant shall:

(1) Submit the completed application to the board office, for:

(@) RN or LPN licensure by examination, endorsement, or
reinstatement, Application for Licensure;

(b) RN or LPN Renewal, Annual Licensure Renewal Application:
RN or LPN;

(c) Licensure or reinstatement as an Advanced Practice
Registered Nurse, Application for Licensure as an Advanced
Practice Registered Nurse;

(d) Renewal as an RN and an APRN, Annual Licensure
Renewal Application: RN and APRN;

(e) Retired licensure status, Application to Retire a License[fer

(f) APRN renewal with an RN Compact license, Annual
Licensure Renewal Application: APRN with RN Compact License
(not Kentucky); or

(g) APRN renewal with a Kentucky RN License, Annual
Licensure Renewal Application, APRN with Kentucky RN
License;[][ef]

€] [Ln—addmen—te—any—]e%her—mnewal—te%m—te{—APRN

(2) Submit the current application fee, as required by 201 KAR
20:240;

(3) Submit a certified or attested copy of the court record of each
misdemeanor or felony conviction in this or any other jurisdiction and
a letter of explanation that addresses each conviction, except for
traffic-related misdemeanors (other than DUI) or misdemeanors
older than five (5) years;

(4) Submit a certified copy of a disciplinary action taken in
another jurisdiction with a letter of explanation or report a disciplinary
action pending on a nurse licensure application or license in another
jurisdiction;

(5) Have paid all monies due to the board;

(6) Submit a copy of an official name change document (court
order, marriage certificate, divorce decree, Social Security card), if
applicable;

(7) Submit additional information as required by the board in 201
KAR Chapter 20;

(8) Meet the additional requirements for:

(a) Licensure by examination established by 201 KAR 20:070;

(b) Licensure by endorsement established by 201 KAR 20:110;

(c) Licensure by reinstatement established by 201 KAR 20:225;
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(d) Licensure by renewal established by 201 KAR 20:230;

(e) Retired nurse or inactive licensure status established by 201
KAR 20:095; or

(f) Advanced practice registered nurse licensure, renewal, or
reinstatement established by 201 KAR 20:056;

(9) If not a citizen of the United States, maintain proof of legal
permanent or temporary residency under the laws and regulations
of the United States; and

(10) Notify the board upon establishment of a new mailing
address.

Section 2. An application shall lapse and the fee shall be
forfeited if the application is not completed:

(1) For an application for licensure by endorsement, within one
(1) year from the date the application form is [filed]submitted with the
board office;

(2) For an application for licensure by examination, within one
(1) year from the date the application form is [filed]submitted with the
board office or the date the applicant fails the examination,
whichever comes first; or

(3) For all other applications except renewal of license
applications, within one (1) year from the date the application form
is [filed]submitted with the board office.

Section 3. A multistate licensee who changes primary state of
residence to Kentucky shall apply for a multistate license in
Kentucky within sixty (60) days.

Section 4.[Seetion-3:] Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Application for Licensure", 10/2022, Kentucky Board of
Nursing;

(b) "Annual Licensure Renewal Application: RN or LPN", 02/2022,
Kentucky Board of Nursing;

(c) "Application for Licensure as an Advanced Practice Registered
Nurse", 10/2022, Kentucky Board of Nursing;

(d) "Annual Licensure Renewal Application: RN and APRN",
02/2022, Kentucky Board of Nursing;

(e) "Application [for—Retired—Status]to Retire a License",
[8/2004]11/2023, Kentucky Board of Nursing;

() "Annual Licensure Renewal Application: APRN with RN
Compact License (not Kentucky)", 02/2022, Kentucky Board of
Nursing;_and

(9) "Annual Licensure Renewal Application, APRN with Kentucky
RN License", 02/2022, Kentucky Board of Nursing.[;-and]

1 [ i , -

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Board of Nursing, 312
Whittington Parkway, Suite 300, Louisville, Kentucky 40222,
Monday through Friday, 8 a.m. to 4:30 p.m. This material is also
available on the board's Web site at https://kbn.ky.gov/document-
library/Pages/default.aspx[https:-Hkbnky-gov/General/Pages/b
ocument-Library-aspx].

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Jeffrey R. Prather, General Counsel,
Board of Nursing, 312 Whittington Parkway, Suite 300, Louisville,
Kentucky 40222, (502) 338-2851, Jeffrey.Prather@ky.gov.

BOARDS AND COMMISSIONS
Board of Licensed Professional Counselors
(As Amended at ARRS, April 9, 2024)

201 KAR 36:100. Counseling compact.

RELATES TO: KRS 335.560

STATUTORY AUTHORITY: KRS 335.515, 335.560

NECESSITY, FUNCTION, AND CONFORMITY: KRS 335.560,
Section 16.B.1. requires the Board of Licensed Professional
Counselors to review any rule adopted by the Counseling Compact
pursuant to Section 11 of KRS 335.560 within sixty (60) days of
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adoption for the purpose of filing the rule as an emergency
administrative regulation pursuant to KRS 13A.190 and for filing the
rule as an accompanying ordinary administrative regulation pursuant
to KRS Chapter 13A. This administrative regulation incorporates by
reference the rules adopted by the Counseling Compact.

Section 1. The Board of Licensed Professional Counselors shall
comply with all rules of the Counseling Compact, which includes the
Counseling Compact Rules as of January 10, 2024[October25;
2023].

Section 2. Incorporation by Reference.

(1) The following material is incorporated by reference: "The
Counseling Compact Rules", January 10, 2024[October25,-2023],
and as revised.

(a) Chapter 2 — Definitions, adopted October 25, 2023;

(b) Chapter 3 — Examination Requirements, adopted
October 25, 2023; and

(c) Chapter 4 — Data System Reporting Requirements,
adopted January 10, 2024.

(2)(a) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Board of Licensed
Professional Counselors, 500 Mero Street, 2 SC 32, Frankfort,
Kentucky 40602, Monday through Friday, 8 a.m. to 4:30 p.m.; or

(b) This material may also be obtained on the Board of Licensed
Professional Counselors' Web site at https://Ipc.ky.gov/.

(3) This material may also be obtained at:

(a) The Counseling Compact Commission, 108 Wind Haven
Drive, Suite A, Nicholasville, Kentucky 40356; or[:]

(b)  https://counselingcompact.org/compact-commission

[rulemaking /[httpsHicounselingecompactorglecontact-uss].

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Sara Boswell Janes, Staff Attorney I,
Department of Professional Licensing, Office of Legal Services, 500
Mero Street, 2 NC WK#2, phone (502) 782-2709 (office), fax (502)
564-4818, email Sara.Janes@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, April 9, 2024)

301 KAR 1:140. Special commercial fishing permit for
Kentucky and Barkley lakes.

RELATES TO: KRS 150.010(32), 150.450(2)

STATUTORY AUTHORITY: KRS 150.025(1), 150.175(3), (4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the Kentucky Department[department]of Fish
and Wildlife Resources to regulate the size or type of devices and
methods used to take fish and wildlife, including places where taking
is_allowed[permitted][: ]. KRS
150.175(3)_and[;] (4) authorize[autherizes] the department to
promulgate administrative regulations regarding the issuance of
commercial fishing licenses, commercial fishing gear, and
commercial fishing gear tags. This administrative regulation
establishes restrictions on the use of gill and trammel nets at
Kentucky and Barkley lakes[Lakes].

Section 1. [Definitions:]
[e_l—)] ["Barmesh-size" means the distance between-two-(2) knots
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[Seetion-2.] Permit Requirements.

(1) A person shall possess a valid Kentucky commercial fishing
license to obtain or retain a permit throughout the special
commercial fishing season.

(2) The department shall not issue more than twenty-five (25)
permits.

(3) A permit holder shall submit a completed [permit
JApplication_for a Special Commercial Fishing Permit to the
department, along with the appropriate permit fee established in 301
KAR 5:022[3:0822], postmarked on or before November 1 to retain
the permit privilege.

(4) The ability to purchase a permit shall only be transferred to
immediate family members.

(5) New permits shall not be issued until the total number of
permits is less than twenty-five (25).

(6) A [lettery-]drawing shall be used to select new permittees if
the total number of permits is less than twenty-five (25).

(a) A person applying for a vacant permit shall submit to the
department a completed Application for a Special Commercial
Fishing Permit postmarked on or before November 1, along with the
appropriate fee established in 301 KAR 5:022[3:022].

(b) The maximum number of permits issued to nonresidents
shall be seven (7).

Section 2.[Seection-3:] Permit Requirements.

(1) A person shall possess and carry a valid permit and a valid
commercial fishing license:

(a) If using a gill net or trammel net to take rough fish:

1. From November 1 through March 31 at both Kentucky and
Barkley lakes[takes]; and

2. In the portions of Kentucky and Barkley lakes[Lakes] open to
commercial fishing as established in 301 KAR 1:150;[:]

(b) If transporting a gill net or trammel net; and

(c) If selling fish taken with a gill net or trammel net.

(2) A person shall:

(a) Tag a gill net or trammel net as established in KRS 150.175(4);

(b) Not use a gill net or trammel net with a bar mesh size smaller
than three and five-tenths (3.5) inches or larger than four and five-
tenths (4.5) inches, except:

1. A whip set may have a minimum bar mesh size of three (3)
inches; and

2. Beginning on November 15 and running through March 31 at
both Kentucky and Barkley lakes[takes], gill and trammel nets with
a bar mesh size larger than four and five-tenths (4.5) may be used
in stationary sets only;

(c) Not fish a stationary set net with the top of the net or float line
shallower than three (3) feet below the surface;

(d) Tend each net, except whip sets, at least once every twenty-
four (24) hours;

(e) Not leave whip sets unattended;

(f) Affix a decal supplied by the department to each side of the
boat or motor used for fishing under this permit so that the decal is
clearly visible while fishing with a gill net or a trammel net;

(g9) Not dispose of any commercially caught rough fish at public
boat launch areas; and

(h) Not harvest paddlefish at both Kentucky and Barkley
lakes[takes] during the special commercial fishing season if the
paddlefish are less than thirty-eight (38) inches, as measured from
the beginning of the eye to the fork of the tail fin.

(3) A permit holder may be accompanied by two (2) unlicensed
helpers, who shall be:

(a) In the same boat with the permit holder if fishing with a gill
net or a trammel net; or

(b) Accompanied by the permit holder if transporting or selling
fish taken under the permit.

(4) A permit holder shall:

(a) Maintain an accurate record of daily fishing activity; and

(b) Submit a completed Monthly Report_of Commercial Fish
Harvest in Kentucky to the department by the tenth day of the
following month[-en—the—-MonthlyReport—of-Commercial-Fish
Harvestin-Kentucky form-provided-by-the-department].

Section 3.[Seection4-] Paddlefish Harvest Requirements.
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(1) A person who possesses a valid permit shall be allowed to
harvest paddlefish flesh or roe during the special commercial fishing
season without the need to purchase a Commercial Roe-bearing
Fish Harvester's Permit.

(2) A person who harvests paddlefish roe during the special
commercial fishing season shall follow all Commercial Roe-bearing
Fish Harvester Permit reporting requirements established in 301
KAR 1:155, Section 13(2)[4(4)].

Section 4.[Seetion—5:] Permit Suspension, Revocation, and
Renewal.

(1) The department shall suspend the permit of a person who
fails to complete and submit to the department a Monthly Report of
Commercial Fish Harvest or a Daily Commercial Roe Harvest
Report for each transaction involving a buyer permittee as
established in paragraphs (a) through (c) of this subsection.[by

(a) The first time during the season a report is not received or, if
mailed, not postmarked by the tenth of the following month, the
licensee or permittee shall receive by mail a courtesy reminder letter.

(b) The second time during the season a report is not received
or, if mailed, not postmarked by the tenth of the following month, the
licensee or permittee shall receive a warning letter.

(c) If a third or subsequent time during the season a report is not
received or, if mailed, not postmarked by the tenth of the following
month, the license or permit shall be suspended until all reports have
been received.

(2) The department shall not renew the commercial fishing
license or harvester's permit of a person who fails to complete and
submit to the department all reports required by this administrative
regulation.

(3) The department shall revoke or not renew a person's permit
for a period of two (2) years, for the following state violations
involving commercial fishing:

(a) Use of illegal commercial fishing gear;

(b) Knowingly placing commercial fishing gear in a restricted area;

(c) Harvesting prohibited species of fish;

(d) Commercially fishing, as established by 301 KAR 1:150, in
waters not open to commercial fishing; or

(e) Knowingly falsifying commercial harvest data.

(4) A person whose permit has been revoked or denied shall be
eligible to enter the [lettery-]drawing following the revocation period
only if a permit is available based on the twenty-five (25) permit
restriction established in Section 1[2] of this administrative regulation.

(5) A person whose permit has been revoked or denied may
request an administrative hearing pursuant to KRS Chapter 13B.

(6) A request for a hearing shall be in writing and postmarked or
delivered in person to the department no later than thirty (30) days
after notification of the denial or revocation.

(7) Upon receipt of the request for a hearing, the department
shall proceed according to the provisions of KRS Chapter 13B.

(8) The hearing officer's recommended order shall be
considered by the commissioner and the commissioner shall issue
a final order pursuant to KRS Chapter 13B.

Section 5.[Seetion-6:] Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Application for a Special Commercial Fishing Permit", 2007
Edition;

(b) "Monthly Report of Commercial Fish Harvest in Kentucky",
2023 Edition[2608]; and

(c) "Daily Commercial Roe-Bearing Fish Harvester's
Transaction Report", 2008 _Edition.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department of Fish and Wildlife
Resources, #1 Sportsman's Lane, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Jenny Gilbert, Legislative Liaison,
Kentucky Department of Fish and Wildlife Resources, 1
Sportsman’s Lane, phone (502) 564-3400, fax (502) 564-0506,
email fwpubliccomments@Kky.gov.
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TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, April 9, 2024)

301 KAR 1:146. Commercial fishing gear.

RELATES TO: KRS 150.010, 150.025, 150.120, 150.170,
150.175, 150.445, 150.450, 150.990

STATUTORY AUTHORITY: KRS 150.025(1), 150.450

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025(1)
authorizes the Department[department]of Fish and Wildlife Resources
to promulgate administrative regulations regarding the buying, selling,
and transporting[te-establish-seasons-forthe taking] of fish and wildlife,
the restriction of places where taking is allowed[permitted],[to
regulate—bag—limits,—ecreellimits,—and—metheds—oftake;] and the

application of[te-make]administrative regulations[these-requirements

apply] to a limited area or the entire state. This administrative
regulation establishes the legal methods that may be used by
commercial fishers[fishermen] to harvest rough fish.

Section 1. [Deﬁnmen&]

[Seetion—2:] Gear Requirements. (1) The gear listed in
subsections (2) through (16) of this section shall be the only legal
commercial fishing gear allowed in commercial fishing waters
established in 301 KAR 1:150 and under the conditions established in
301 KAR 1:155 by a licensed commercial fisher[fisherman].

(2) A hoop net, wing net, straight net, or heart lead net shall have
a minimum bar mesh size of three (3) inches, except that the
minimum mesh size shall be one (1) inch in the following waters:

(a) The Ohio River;

(b) The Mississippi River; and

(c) Those portions of the following waters open to commercial
fishing pursuant to 301 KAR 1:150:

1. The Cumberland River below Barkley Dam; and

2. The Tennessee River below Kentucky Dam.

(3) A hoop may be made of any:

(a) Size;

(b) Shape; or

(c) Material.

(4) Wings and leads shall be constructed of[-the—foHowing
material]:

(a) Natural multifilament; or

(b) Synthetic_multifilament.

(5) Netting used for wings and leads shall:

(a) Be constructed of twine no smaller than number six (6) nylon
or the equivalent;

(b) Have a breaking strength of fifty-five (55) pounds or greater; and

(c) Have a bar mesh size no larger than one (1) inch.

(6) Wings and leads may consist of either:

(a) Knotted construction; or

(b) Knotless construction.

(7) The maximum length of each hoop net wing or lead shall be
sixty (60) feet.

(8) The following nets shall be fished as individual nets:

(a) Hoop nets;

(b) Wing nets;

(c) Straight lead nets; or

(d) Heart lead nets.

(9) Wings or leads shall:

(a) Not be tied together to become a continuous multiple net unit;
and

(b) Be used only to lead fish into a hoop net.

(10) One (1) commercial gear tag shall be attached to the first
hoop of each net.
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(11) A gill or trammel net:

(a) May be fished:

1. Weighted; or

2. As aflag net; and

(b) Shall have one (1) commercial gear tag attached to each 100
feet or part thereof.

(12) A gill or trammel net shall only be used in:

(a) The Ohio River;

(b) The Mississippi River; or

(c) An overflow lake adjacent to the Ohio or Mississippi
rivers[River] if the lake can be accessed from the river by a boat
during high flow conditions, except as prohibited:

1. On department Wildlife Management Areas pursuant to 301
KAR 4:020 or[and] 4:050; or

2. Pursuant to the requirements of 301 KAR 1:140.

(13) The bar mesh size on gill or trammel nets shall be:

(a) At least three (3) inches in:

1. The Mississippi River; and

2. Overflow lakes adjacent to the Mississippi River;

(b) At least four (4) inches from November 1 through April 30 in:

1. The Ohio River; and

2. Overflow lakes adjacent to the Ohio River; and

(c) Between four (4) and four and one-half (4 1/2) inches from
May 1 through October 31 in:

1. The Ohio River; and

2. Overflow lakes adjacent to the Ohio River.

(14) A commercial trotline shall:

(a) Have more than fifty (50) hooks placed no closer than
eighteen (18) inches apart;

(b) Have one (1) commercial gear tag attached_to each end of
the trotline[;]_and, at a minimum, one (1) commercial gear tag
attached to every 100 feet of trotline;[-and)]

(c) Not be longer than 1,000[6;000] feet; and

(d) Be set at least three (3) feet under the surface of the water.

(15) A seine:

(a) Shall have a maximum bar mesh size of one (1) inch;

(b) May have knotted netting if constructed of twine that is:

1. No smaller than number six (6) nylon; or

2. An equivalent having a breaking strength of at least fifty-five
(55) pounds;

(c) May have knotless netting if constructed of twine that is:

1. No smaller than number 147 nylon; or

2. An equivalent having a breaking strength of fifty (50) pounds
or greater;

(d) Shall be constructed of:

1. Natural multifilament; or

2. Synthetic material;

(e) Shall have both float and lead lines;

(f) Shall have the following attached at each end:

1. Wood poles;

2. Fiberglass poles; or

3. Brailes;

(g) Shall be attended by a person who pulls the seine by hand
through the water to entrap fish; and

(h) Shall have one (1) commercial gear tag attached to each 100
feet or part thereof.

(16) A slat trap basket shall:

(a) Not have wire or other mesh added to any part of the trap;

(b) Have at least two (2) openings left between slats:

1. No smaller than one and one-fourth (1 1/4) inches wide in the
catch portion of the trap; and

2. That shall not be restricted by cross-bracings to a length
shorter than eight (8) inches;

(c) Not be larger than two (2) feet in diameter or square-end
measure; and

(d) Have one (1) commercial gear tag attached to the opening
ring or square.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Jenny Gilbert, Legislative Liaison,
Kentucky Department of Fish and Wildlife Resources, 1 Sportsman’s
Lane, phone (502) 564-3400, fax (502) 564-0506, email
fwpubliccomments@ky.gov.
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ENERGY AND ENVIRONMENT CABINET
Department for Natural Resources
Division of Conservation

(As Amended at ARRS, April 9, 2024)

416 KAR 1:001. Definitions for 416 KAR Chapter 1.

RELATES TO: KRS 146.080 - 146.115, 224.71-100 - 224.71-
140, 262.610 - 262.660

STATUTORY AUTHORITY: KRS 146.110, [-]146.115, 262.090,
262.610, 262.660

NECESSITY, FUNCTION, AND CONFORMITY: KRS 146.110
and[threugh] 146.115 authorizes the Soil and Water Conservation
Commission to promulgate administrative regulations governing
administration of the Kentucky Soil Erosion and Water Quality Cost-
share Fund. KRS 262.660 authorizes the Soil and Water
Conservation Commission to promulgate administrative regulations
governing the administration of the Equipment Revolving Loan Fund
as expressed in KRS 262.610 through 262.650. This administrative
regulation establishes definitions for_terms used in 416 KAR
Chapter 1.

Section 1. Definitions.

(1) "Agricultural or silvicultural production" means any farm
operation on a tract of land, including all income-producing
improvements and farm dwellings, together with other farm buildings
and structures incident to the operation and maintenance of the
farm, used for the production of livestock, livestock products, poultry,
poultry products, milk, milk products, or silviculture products, or for
the growing of crops such as tobacco, corn, soybeans, small grains,
fruit, and vegetables; or devoted to and meeting the requirements
and qualifications for payments to agriculture programs under an
agreement with the state or federal government.

(2) "Agriculture water quality plan” is defined by KRS 224.71-
100(10).

(3) "Animal waste" means feces, urine, or other excrement,
digestive emission, urea, or similar substance emitted by animals,
including from any form of livestock, poultry, or fish. This includes
animal waste that is mixed or commingled with bedding, compost,
feed, soil, or any other material typically found with this waste.

(4) "Applicant" for purposes of 416 KAR 1:010, means a person
who applies for cost-share assistance from the Kentucky Soil
Erosion and Water Quality Cost-share Fund.

(5) "Available funds" means moneys budgeted, unobligated, and
distributed to the commission for the purposes of KRS 146.115.

(6) "Best management practices" means, for agricultural or
silvicultural production, the most effective, practical, and economical
means of reducing and preventing water pollution provided by the
United States Department of Agriculture Natural Resources
Conservation Service or the Soil and Water Conservation
Commission.

(7) "Case file" means the collection of materials that are
assembled and maintained for each application for cost-share
assistance.

(8) "Conservation district" or "district" is defined by KRS
262.010(3).

(9) "Cost-share assistance" means cost-share funds awarded
by the commission from the Kentucky Soil Erosion and Water
Quality Cost-share Fund.

(10) "Direct aid" means appropriated funds awarded to
conservation districts by the commission.

(11) "District supervisor" means a member of the governing
board of a conservation district.

(12) "Division" means the Kentucky Division of Conservation.

(13) "Eligible land" means land on which agricultural or
silvicultural production is being conducted.

(14) "Equipment" means heavy or specialized equipment
purchased through the Equipment Revolving Loan Program for the
purpose of conserving soil resources, the prevention and control of
soil erosion, or[and] the conservation and protection of water
resources related to those purposes.

(15) "Groundwater" means subsurface water occurring in the
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zone of saturation beneath the water table and any perched water
zones below the B soil horizon.

(16) "Infrastructure” is defined by KRS 262.010(5).

(17) "Performance and maintenance agreement' means a
written agreement between an eligible person and the district in
which the eligible person agrees to implement and to maintain the
best management practices for which cost-share assistance is being
awarded.

(18) "Primary applicant":

(a) For purposes of 416 KAR 1:020, means:

1. A conservation district applying on its own for equipment;

2. The person applying jointly with a conservation district for
equipment; or

3. A conservation district applying for infrastructure; and][:]

(b) Means the entity[Fhe-primary-applicantis] responsible for
monthly payments, insurance, liability, and operational and reporting
requirements.

(19) "Program year" means the period from July 1 to June 30.

(20) "Soil and Water Conservation Commission" or
"commission” means the commission established by KRS 146.090.

(21) "Surface water":

(a) Means those waters having well-defined banks and beds,
either constantly or intermittently flowing; lakes and impounded
waters, marshes, and wetlands; and any subterranean waters
flowing in well-defined channels and having a demonstrable
hydrologic connection with the surface; and

(b) Does not mean effluent ditches and lagoons used for waste
treatment that are situated on property owned, leased, or under valid
easement by a permitted discharger.

(22) "Surplus equipment" means heavy or specialized
equipment_that is no longer needed or has become unsuitable for
use by the district.

(23) "Water priority protection region" means an area specifically
delineated where water pollution from agricultural or silvicultural
production has been scientifically documented.

(24) "Watershed" means all the area from which all drainage
passes a given point downstream.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Dawn Baase, Environmental Scientist
Consultant, Department for Natural Resources, Office of the
Commissioner, 300 Sower Blvd, 2nd Floor, Frankfort, Kentucky
40601, phone (502) 782-6311, fax (502) 564-4245, email
Dawn.Baase@ky.gov.

ENERGY AND ENVIRONMENT CABINET
Department for Natural Resources
Division of Conservation

(As Amended at ARRS, April 9, 2024)

416 KAR 1:010. Administration of Kentucky Soil Erosion
and Water Quality Cost-share Fund.

RELATES TO: KRS 61.805 — 61.850, 146.080 - 146.115,
224.71-100 - 224.71-140, 262.010 — 262.660

STATUTORY AUTHORITY: KRS 146.110, [-]146.115

NECESSITY, FUNCTION, AND CONFORMITY: KRS 146.110
and[threugh] 146.115 authorize the Soil and Water Conservation
Commission to promulgate administrative regulations governing
administration of the Kentucky Soil Erosion and Water Quality Cost-
share Fund, which provides cost-share assistance to persons
engaged in agricultural and silvicultural production for
implementation of best management practices for purposes, such
as providing cleaner water through the reduction in the loading of
sediment, nutrients, and pesticides in Kentucky streams, rivers, and
lakes,[;] reducing the loss of topsoil vital to the sustained production
of food and fiber[;] and preventing surface water and groundwater
pollution. This administrative regulation establishes criteria for
participation in that cost-share program.

Section 1. [Befinitions:]
(5] [FAgricuitural-orsilvieultural-production”—means—any-farm
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[Seetien-2:] Eligibility of Persons.

(1) Eligible persons. A person[Rersens] conducting agricultural
or silvicultural production shall be eligible to receive cost-share
assistance for best management practices if the person:

(a) [Fheperson-]Has prepared an agriculture water quality plan;
and

(b) [Fhe—persen—]Agrees to perform and to maintain best
management practices for the period of time established for each
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practice in accordance with the Kentucky Soil Erosion and
Water Quality Cost-share Handbook[by-the-commission].

(2) Ineligible persons. A person engaged in agricultural or
silvicultural production shall not be eligible for further cost-share
assistance if the applicant has_failed:

(a) [Faited-]Or refused to comply with agriculture water quality
planning requirements and has been deemed a "bad actor" pursuant
to KRS 224.71-130(2); or

(b) [Faited—]To comply with practice lifespans or complete
previous cost-share projects within five (5) years prior to the
application date.

Section 2.[Section-3:] Eligible Best Management Practices.

(1) Purposes of best management practices. The Kentucky Soil
Erosion and Water Quality Cost-share Funds shall be used to
provide cost-share assistance for development and implementation
of best management practices for:

(a) Providing cleaner water through the reduction in sediment
loading of Kentucky streams, rivers, and lakes;

(b) Reducing the loss of topsoil vital to sustain production of food
and fiber; and

(c) Preventing surface water and groundwater pollution.

(2) Approved best management practices. Complete listings of
eligible best management practices are contained in the [2019
JKentucky Soil Erosion and Water Quality Cost-Share Practice
Handbook.

Section 3.[Section4-] Solicitation of Applications.

(1) The commission shall establish for each program year, a
deadline for submittal of applications for cost-share assistance.

(2) Each conservation district shall provide an opportunity for
persons within the district to submit applications in time for the next
program year by advertising the availability of cost-share assistance
in appropriate news media, such as electronic media, local
newspapers, local radio stations, and any newsletters published by
the district.

Section 4.[Seetion-5:] Contents and Completion of Applications.

(1) Contents of application. An applicant shall submit to the
[eenservation—]district in which the eligible land is located the
Kentucky Soil and Water Cost Share Program Application, found at
https://dep.gateway.ky.gov/eForms/Main/Forms.aspx, in order to
apply for cost-share assistance. The applicant shall include with the
application:

(a) An agriculture water quality plan in effect for the eligible land
that is compliant with KRS 224.71-120 and updated to be current
with the Statewide Agriculture Water Quality Plan authorized by KRS
224.71-110; and

(b) If known to the applicant or as made in consultation with the
appropriate technical agency, the anticipated total cost of the best
management practice to be implemented and the percentage, if any,
of the cost that the applicant proposes to bear, which percentage
shall not be less than minimums established by the commission for
the particular best management practice.

(2) An applicant applying for cost-share funds for best
management practices involving nutrient storage shall include a
nutrient management plan as established in the Statewide
Agriculture Water Quality Plan.

(3

(a) Completion of applications. An applicant who does not have
an agriculture water quality plan that is compliant with KRS 224.71-
120 and updated to be current with the Statewide Agriculture Water
Quality Plan authorized by KRS 224.71-110, in effect for the eligible
land, or who has not determined the anticipated total cost of the
requested best management practice, may request technical
assistance from the [eenservation—]district in developing a best
management practices plan and determining costs.

(b) If the best management practices plan has been developed
and the anticipated total cost determined, the application shall be
reviewed in accordance with the eligibility and prioritization criteria
established by this administrative regulation.
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Section 5.[Section-6:] Review of Applications.

(1) Each [eenservation—|district shall review and verify an
applicant's eligibility in accordance with Section 1 of this
administrative regulation[determine—the—eligibility—of—all
apphecations—submitted—to—thedistrict] by the established
deadline.

(2) The board of supervisors for the district shall vote upon
eligibility at a meeting conducted in accordance with the Open
Meetings Law, KRS 61.805 through|[te] 61.850, and record the
outcome in the minutes of the board of supervisors for that meeting.

(3) A district supervisor who is also an applicant for cost-share
assistance shall not vote on eligibility.

(4) The district shall forward the applications to the commission
within fifteen (15) days after determining eligibility.

Section 6.[Seetion—7] Prioritization of Applications. The
commission shall prioritize the applications of persons determined
by the [eenservation]districts to be eligible for cost-share assistance
and shall make the final award of cost-share assistance.

(1) Classification of priorities. Applications shall be prioritized
based on:

(a) Applicants conducting agricultural or silvicultural production
needing animal waste management systems in_which[where]
animal waste has been identified by the Energy and Environment
Cabinet as a water pollution problem; and

(b) Applicants who are members of agricultural districts.

(2) Applications within each classification established
subsection (1) of this section shall be prioritized based on:

(@

1. Presence of water pollution, based on:

a. Notification by a local, state, or federal agency that the
applicant's agricultural or silvicultural production has caused or
contributed to water pollution;

b. Determination of the Energy and Environment Cabinet that a
surface water affected by the applicant's agricultural or silvicultural
production is not meeting its designated use;

c. Identification by the Energy and Environment Cabinet of a
water priority protection region encompassing the location of the
applicant's agricultural or silvicultural production; or

d. Other documentation of water pollution, such as through a
biological assessment; or

2. Potential for development of water pollution from agricultural
or silvicultural production in the watershed in which the applicant's
agricultural or silvicultural production is being conducted;

(b) Types of water pollutants:

1. Animal waste;

2. Sediment run-off;

3. Nutrient loading; or

4. Pesticide application, storage or disposal;

(c) Proximity of pollutant to groundwater or surface water;

(d) Magnitude of water pollution; and

(e) Location in a priority watershed as established by the
Agriculture Water Quality Authority or Division of Water including a
source water protection area.

in

Section 7.[Seetion-8:] Allocation of Cost-share Assistance.

(1) The available funds received by the commission for the cost-
share program shall be held by the [Kentucky—]Division of
Conservation and disbursed to the [eenservation-]districts based on
requests from the districts approved by the commission after a
practice has been completed and all paperwork has been signed as
complete and submitted for payment. The district shall be granted a
share of the Kentucky Soil Erosion and Water Quality Cost-share
Fund that shall be held by the division[kentucky—Division—of
Conservation] based on the commission's approval of an initial
district request in accordance with the prioritization system
established in Section 6[#] of this administrative regulation.

(2) Any funds granted by the commission and distributed by the
division[Kentucky Division-of Conservation] to a district for a practice
that results in overpayment shall revert to the commission if the
district has not received prior permission to obligate the funds to
another applicant within one (1) year from receipt.

(3) The commission shall retain ten (10) percent of the annual
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appropriation in a contingency fund to be allocated to assist persons
engaged in agricultural or silvicultural productions and implementing
the agriculture water quality program mandated by KRS Subchapter

224.71[71 0 KRS Chapter224].

Section 8.[Seetion-9:] Design of Best Management Practices.
Once cost-share assistance has been awarded by the commission,
the local district shall designate a technician to develop final design
and layout for the approved best management practices.

Section 9.[Seetion—10:] Execution of Performance and
Maintenance Agreements. After an application has been awarded
cost-share assistance and before the applicant has received
payment of the cost-share funds, the applicant and the [censervation
]district shall execute a performance and maintenance agreement.

(1) Requirements of performance and maintenance
agreements. The performance and maintenance agreement shall
require the applicant to comply with paragraphs (a) through (d) of
this subsection.

(a) The applicant shall agree to perform those best management
practices approved in accordance with this administrative regulation.

(b) The applicant shall agree to maintain approved best
management practices for the expected life of each practice agreed
upon in the performance and maintenance agreement.

(c) Upon completion of the approved best management practice,
the applicant shall notify the district that the practice has been
installed and shall provide to the district for its inspection all
vouchers, bills, and receipts associated with the practice.

(d) The applicant shall agree that, at the time of transfer of
ownership of land where a best management practice has been
applied using cost-share assistance and the expected life assigned
the practice has not expired, the applicant shall execute a contract
with the transferee requiring continuation of those practices until
completed.

(e) Approved applicants shall complete the practice within one
(1) year from the date of approval. Upon request, the
division[Bivision—of—Censervation] shall grant a six (6) month
extension per approved application. After two (2) extensions have
been granted and expired, the landowner shall forfeit the right to the
funds.

(2) Effect of performance and maintenance agreement.
Requirements for performance and maintenance of best
management practices applied using cost-share assistance shall be
established in the performance and maintenance agreement and
reviewed with the applicant at the time of application submittal and
before completion of a certification of practices.

(3) Refund of funds disbursed.

(a) The district shall require a refund of cost-share assistance
funds if the district determines:

1. An approved best management practice has not been
maintained in compliance with approved design standards and
specifications for the practice during its expected life as agreed in
the performance and maintenance agreement; or

2.

a. The applicant voluntarily relinquishes control or title to the
land on which the best management practice that was installed using
cost-share funds and the new owner, heir, or operator does not
agree in writing to properly maintain the practice for the remainder
of the lifespan.

b. If the applicant voluntarily relinquishes control or title to the
land on which the best management practice that was installed using
cost-share funds pursuant to clause a. of this subparagraph, then
the applicant shall only be responsible for refunding to the district
the amount of funds prorated on the number of years remaining in
the best management practice maintenance agreement.

(b)

1. If the district determines that the applicant shall refund the
amount of the cost-share, the applicant shall have thirty (30) days to
make payment to the district. The district may grant the applicant an
extension of time to make the refund upon the submission of a
written request by the applicant.

2. If the applicant fails to timely refund the amount of the cost-
share, the district shall refer the matter to the commission.
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3. If the district declines to seek a refund, the district shall state
its reason for not doing so and notify the commission and the
applicant. The commission shall review the matter, applying the
criteria established in paragraphs (a)l. and 2. of this
subsection, to verify the district's decision to[-te—determine
whether-o+] not [to-]seek a refund.

4. If the commission becomes aware of a situation_as
established in in paragraphs (a)l. or (a)2. of this subsection, and
the district fails to review the matter, the commission shall conduct
the commission's own[a] review of the matter and determine
whether or not to seek a refund.

5. The commission shall be authorized to recover the amount of
the cost-share by initiating a legal action in the Franklin Circuit Court.

(4) Application for future cost-share assistance. Best
management practices that have been successfully completed and
that later fail as the result of floods, drought, or other natural
disasters, and not the fault of the applicant, shall not prohibit the
applicant from applying for additional cost-share assistance to
restore the practices to their original design standards and
specifications.

(5) Certification. Upon notification by the applicant that the
approved best management practice has been completed and
before disbursement of funds from the district, the appropriate
technical agency shall certify to the district that the practice has been
installed in accordance with the [2629-]Kentucky Soil Erosion and
Water Quality Cost-Share Practice Handbook.

(6) Limitations on awards.

(a) Cost-share assistance awarded to an applicant shall be
limited to a maximum of seventy-five (75) percent of the actual cost,
not to exceed an amount approved by the commission, for each best
management practice, with the assisted applicant providing twenty-
five (25) percent of the cost, which may include in-kind support, with
a maximum of $20,000 per year.

(b) An applicant shall only submit one_(1) application per
program year.

(c) Cost-share assistance may be used with federal or local cost-
share funds on the same practices if the total cost share payment
does not exceed seventy-five (75) percent of the practice cost.

(d) Cost-share assistance shall not be awarded to best
management practices in progress prior to cost-share approval or
previously-installed practices by the applicant.

Section 10.[Seetion—11:] Reporting and Accounting. District
reporting and accounting. A district shall:

(1) Maintain a control ledger showing the current approved
applications to the commission and cost share approved amounts
for approved applications, based on estimated cost;

(2) Submit a monthly[quarterly] report to the commission
indicating any unobligated balance of allocated and disbursed cost-
share funds as shown on each ledger;

(3) Submit an annual progress report to the commission
showing accomplishments "to date" for the current program year;
and

(4) Assemble case files for each approved application, filed by
program year and accessible for public inspection, containing:

(a) The approved application for allocated funds;

(b) A copy of the estimated cost sheet;

(c) Certification of practice completion;

(d) Applicant's vouchers, bills, or receipts;

(e) Final designs for best management practices;

(f) The performance and maintenance agreement;

(g) Any amendments to the performance and maintenance
agreement; and

(h) A map locating the practices.

Section 11.[Seetion-12:] Appeals.

(1) Procedure for filing appeal. An applicant aggrieved by a
decision of the commission denying an application or limiting the
amount of financial assistance may file a written appeal with the
commission. The appeal shall be filed within thirty (30) days of the
decision and shall state the basis for the appeal.

(2) Procedure for hearing appeal.

(&) The commission shall notify the applicant and the local
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district that they may appear before the commission and present
testimony or written documentation on the issues presented by the
appeal.

(b) The commission shall have sixty (60) days in which to make
a decision and to notify the local district and the applicant.

(3) Review of final decision. The decisions of the commission
may be appealed to the Franklin Circuit Court.

Section 12.[Seetion-13:] Incorporation by Reference.

(1) "[Fhe-2019-]Kentucky Soil Erosion and Water Quality Cost-
Share Practice Handbook", December 2023[October—2019] is
incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Division of Conservation, 300
Sower Boulevard, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m., Eastern Standard Time.

(3) This material may also be obtained at the Division of
Conservation's _Web  site _at  https://eec.ky.gov/Natural-
Resources/Conservation/Pages/State-Cost-Share.aspx.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Dawn Baase, Environmental Scientist
Consultant, Department for Natural Resources, Office of the
Commissioner, 300 Sower Blvd, 2nd Floor, Frankfort, Kentucky
40601, phone (502) 782-6311, fax (502) 564-4245, email
Dawn.Baase@ky.gov.

ENERGY AND ENVIRONMENT CABINET
Department for Natural Resources
Division of Conservation

(As Amended at ARRS, April 9, 2024)

416 KAR 1:020. Equipment Revolving Loan Program.

RELATES TO: KRS Chapter 45A, 56, 61.805 — 61.850,
262.610 - 262.650, 262.660, 355.9-525, Chapter 424

STATUTORY AUTHORITY: KRS 262.090(4), 262.610,
262.660(1)
NECESSITY, FUNCTION, AND CONFORMITY: KRS

262.660(1) authorizes the Soil and Water Conservation Commission
to promulgate administrative regulations governing the
administration of the Equipment Revolving Loan Fund as expressed
in KRS 262.610 through 262.650. This administrative regulation
establishes the requirements and procedures for participation in the
Equipment Revolving Loan Program.

Section 1. Applicability.

(1) The provisions of this administrative regulation shall apply to
persons and conservation districts applying for Equipment
Revolving Loan Program funding for heavy or specialized equipment
and infrastructure.

(2) The Equipment Revolving Loan Program shall be limited to
the:

(a) Purchase cost of heavy or specialized equipment used for
conserving soil resources, prevention and control of soil erosion, and
conservation and protection of water resources related to those
purposes; and

(b) Purchase or lease costs for infrastructure, including costs of
improvements to infrastructure, if sought by a conservation district.

(3) The Equipment Revolving Loan Program shall not be used
to reimburse for previous purchases of equipment or infrastructure.

(4) Equipment purchased using funds from the Equipment
Revolving Loan Program shall not be used for:

(a) Activities that do not comply with subsection (2)(a) of this
section;_or

(b) [—ineluding] Clear cutting operations or strip mining
activities.

Section 2. General Requirements.
(1) Conservation districts, or a district jointly with a person
residing within the district, that purchase heavy or specialized
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equipment using funds from the Equipment Revolving Loan
Program shall comply with the requirements in paragraphs (a)
through (e) of this subsection.

(a) A person residing within the district shall be the primary
applicant if[when] applying jointly with a conservation district.
1f[When] a person residing within the district is the primary applicant,
the district shall procure the equipment and execute a lease
agreement with the person.

(b) Any two (2) or more conservation districts may combine
efforts to purchase an eligible piece of equipment, with one_(1)
district designated as the primary applicant.

(c) The primary applicant shall provide one-third (1/3) the
amount of the total cost of the equipment.

(d) The district shall adhere to the provisions in KRS Chapter
45A.

(e) All equipment shall be new, or warrantied as new, from a
licensed equipment dealer.

(2) Conservation districts that use funds from the Equipment
Revolving Loan Program for infrastructure shall;[-comphywith-the

. . i :

(a) Adhere to the provisions in KRS Chapters 45A and 56;[:]

(b) Provide, at a minimum, ten (10) percent of the total purchase
cost or lease payments;[:]

(c) Pay for all necessary property taxes and maintain
infrastructure; and[-]

(d) Not convey or encumber any interest in infrastructure
if[without-prior-division-approvalastong-as] the division holds
title to the infrastructure.

(3) Conservation districts that[whe] are also the primary
applicant for infrastructure may:

(@ Add costs incurred for completing Finance and
Administration Cabinet requirements pursuant to KRS Chapter 56 to
the total loan amount advanced by the division. Those funds shall
be included in the total funds the primary applicant agrees to repay;
and

(b) Sublease portions of purchased infrastructure that are not
essential to the operation of the district to a capable party or vendor,
with the district maintaining primary occupancy of the infrastructure.
The primary applicant shall ensure_that taxes and insurance
requirements shall be[are] maintained.

(4) Districts shall grant access to the division, Finance and
Administration Cabinet, and Auditor of Public Accounts to any
books, documents, papers, records, or other evidence directly
related to the loan for the purpose of financial audit or program
review.

(5) Any legal action brought to enforce the terms of a promissory
note or loan shall be filed in a court in Franklin County, Kentucky.

Section 3. Equipment Revolving Loan Program Application
Procedures.

(1) Conservation districts, or a district applying jointly with a
person residing within the district, seeking funding for the purchase
of heavy or specialized equipment, or districts seeking funding for
infrastructure shall apply to the Soil and Water Conservation
Commission by submitting a completed Conservation District
Equipment Loan Application, DOC-01,[an—appheation] to the
Division of Conservation.

(2) Prior to applying to the commission, funding requests for
equipment and infrastructure shall be voted upon by the board of
supervisors for a district at a meeting conducted in accordance with
the Open Meetings Law, KRS 61.805 through 61.850.

(3) Upon district approval pursuant to subsection (2) of this
section, applications shall be submitted in accordance with
subsections (4) through (6) of this section.

(4) A district requesting funding for heavy or specialized
equipment shall:

(@) Complete a Conservation District Equipment Loan
Application, DOC-01, which shall include[ireludes] a copy of the
district's most recent Annual Financial Report, a minimum of three
(3) bids for each piece of equipment, and documentation
demonstrating how the model procurement code shall be followed,;
and

(b) Submit completed applications to the division. If two (2) or
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more districts are applying jointly, each district shall complete an
application. The district designated as the primary applicant shall
submit applications from all parties in one_(1) application package,
including all required documentation, to the division.

(5) A district requesting funding jointly with a person residing
within the district for heavy or specialized equipment shall:

(@) Complete a Conservation District Equipment Loan
Application, DOC-01, which shall include[iretudes] a copy of the
district's most recent Annual Financial Report and documentation
demonstrating how the model procurement code shall be followed;

(b) Require the person residing within the district to complete
and submit a Joint Equipment Loan Application, DOC-02, which
shall include[iretudes] a copy of the person's credit report, and a
minimum of three (3) bids for each piece of equipment; and

(c) Submit applications, including the required documentation,
from all parties in one_(1) application package to the division.

(6) A district requesting funding for infrastructure shall:

(@) Complete an Infrastructure Equipment Loan Application,
DOC-03, which shall include[irehudes] a copy of the district's most
recent Annual Financial Report, current Annual Budget, and
documentation demonstrating how the model procurement code
shall be followed; and

(b) Submit completed applications to the division. If two (2) or
more districts are applying jointly, each district shall complete an
application. The district designated as the primary applicant shall
submit applications from all parties in one (1) application package,
including all required documentation, to the division.

(7) The division shall review submitted applications for
administrative completeness.

(a) A district shall be notified of application deficiencies and have
the opportunity to make corrections.

(b) Complete applications shall be referred to the commission
for consideration.

(8) The commission shall consider the proposed use of the
equipment or infrastructure, the district's financial ability to
repay the loan, and the district's reporting and payment history
in considering application approval.

(9) A district shall be notified of the commission's final decision
on the request for funds from the Equipment Revolving Loan
Program.

(10)[¢9)] For loans on heavy or specialized equipment, the
district shall submit to the division:

(a) The signed loan contract;

(b) A filing fee in an amount established in KRS 355.9-525. The
filing fee shall be made by check payable to the Kentucky State
Treasurer; and

(c) In cases in which[when] the district applies jointly with a
person residing within the district, the legally executed lease
agreement in accordance with Section 2(1)(a) of this administrative
regulation.

(11D)[€269] Infrastructure loans shall be[are] contingent upon the
district complying with the Finance and Administration Cabinet
requirements pursuant to KRS Chapters 45A and 56.

(12)[@1)] Upon completion of the requirements established in
subsections (9) and (10) of this section, the division shall file:

(a) A lien on purchased equipment with the Kentucky Secretary
of State office; and

(b) Titles to infrastructure at the courthouse in the county where
the infrastructure project is located.

Section 4. Interest Rates.

(1) Loan interest rates shall be determined by the Soil and Water
Conservation Commission.

(2

(a) The commission may adjust interest rates for new loans at
each commission meeting.

(b) Interest rates shall not be adjusted by the commission for
open loans.

(3) The factors in paragraphs (a) and (b) of this subsection shall
be considered by the commission for[when] recommending an
interest rate adjustment, and by the Commissioner of the
Department for Natural Resources for[when] making the final
determination on the interest rate adjustment._Factors shall
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include:

(a) The available balance in the fund;_and[:]

(b) The current interest rate as established by the Federal Open
Market Committee.

Section 5. Loan Repayment Terms.

(1) Repayment terms for equipment purchases shall be:

(a) Three (3) to five (5) years for loans of less than $100,000; or

(b) Five (5) to seven (7) years for loans over $100,000.

(2) Repayment terms for infrastructure shall be determined by
the commission_based on the district's financial ability to repay
the loan.

(3) Monthly loan payments shall be submitted to the division by
the tenth day of each month accompanied by the Equipment Loan
Monthly Report, DOC-04, in accordance with Section 7(6) of this
administrative regulation. Loan payments shall be submitted by
check made payable to the Kentucky State Treasurer.

(4) Repayment penalties shall be applied if a loan is paid off in
fewer than eighteen (18) months. The calculated penalty shall be the
amount of interest lost by the early payoff.

(5) If a person fails to submit monthly payments under a joint
application, the district shall be responsible for delinquent payments.

Section 6. Insurance Requirements.

(1) The primary applicant purchasing equipment using funds
from the Equipment Revolving Loan Program shall carry property
insurance coverage in accordance with paragraphs (a) and (b) of
this subsection.

(a) Insurance coverage for property or assets against all risk of
physical loss or damage, including flood and rising water, to the
equipment. The insurance shall be for the full replacement value of
the equipment, parts, attachments, and accessories purchased with
the Equipment Revolving Loan Program funds, regardless of where
the equipment is stored. The primary applicant shall be[is]
responsible for the total value of the loan even in the event of loss.

(b) Liability coverage, to include bodily injury and property
damage, with a combined single limit of a minimum of $500,000 per
occurrence.

(2) Districts purchasing infrastructure using funds from the
Equipment Revolving Loan Program shall carry property insurance
coverage in accordance with paragraphs (a) and (b) of this
subsection.

(a) Insurance coverage for real property against all risk of
physical loss or damage, including flood and rising water, to the
infrastructure. The insurance shall be for the full replacement value
of the infrastructure purchased with the Equipment Revolving Loan
Program funds. The division and primary applicant shall receive
remuneration in proportion to the amount of equity each party holds
in the infrastructure at time of loss. The primary applicant shall
be[is] responsible for the total value of the loan even in the event of
loss;_and[:]

(b) Liability coverage, to include bodily injury and property
damage, with a combined single limit of a minimum of $1 million per
occurrence.

(3) All insurance policies shall include the Commonwealth of
Kentucky as an additional insured and loss payee.

(4) Insurance coverage shall be maintained until the loan is fully
amortized[;] or until the district or primary applicant has been
formally released of further responsibility by the division.

(5) Copies of all insurance policies, endorsements, and
certificates of renewal shall be submitted to the division within sixty
(60) days of issuance or amendment.

Section 7. Operational,
Requirements.

(1) Equipment purchased using funds from the Equipment
Revolving Loan Program shall meet the operational requirements in
paragraphs (a) through (d) of this subsection. Equipment shall be:

(a) Operated within the district, or districts, identified in the loan
contract unless the district or districts[they] approve for the
operation outside county boundaries;[:]

(b) Advertised by publication in accordance with the provisions

Reporting, and Record Keeping
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of KRS Chapter 424, at a minimum, annually to inform the public of
availability for use.

1. The publication area shall be the district, or districts, identified
in the loan contract.

2. The primary applicant shall be the responsible person for
publishing advertisements.

3. If the primary applicant is a district or districts, alternative
internet and publication procedures may be utilized if the
requirements of KRS 424.145 are met;[-]

(c) Made readily available for rental or hire by the public; and[:]

(d) Rented or operated for a minimum of twenty (20) days within
a six (6) month period.

(2) Equipment shall not be used more than sixty-five (65)
percent of the time on:

(a) Land owned by district supervisors or employees of the
district iffwhen] the district is the primary applicant; and

(b) Lands owned by the primary applicant ifjwhenr] a district
applies jointly with a person residing within the district.

(3) Lease or rental fees on equipment shall be established
sufficient to assist in amortization payments, operation and
maintenance, operator costs, and transportation of equipment to
jobs. Districts shall notify the commission within thirty (30) days of
any changes to approved lease or rental fees.

(4) Administrative fees may be charged to the person by the
district, iffwhen] a district applies jointly with a person residing within
the district for equipment, not to exceed five (5) percent of the
monthly amortization amount.

(5) Equipment shall be maintained, kept in working order, and
reasonably protected from the weather.

(6) Reporting requirements for equipment and infrastructure
loans shall be as[are] established in paragraphs (a) and (b) of this
subsection.

(@) A person residing within the district, who is the primary
applicant of an equipment loan, shall document and report monthly
to the district, at a minimum, the information in Section 5 of the
Equipment Loan Monthly Report, DOC-04.

(b) A district shall complete and submit, to the division by the
tenth day of each month, the Equipment Loan Monthly Report, DOC-
04. If two (2) or more districts applied jointly, the district designated
as the primary applicant shall complete and submit the Equipment
Loan Monthly Report, DOC-04, to the division.

(7) Districts using funding from the Equipment Revolving Loan
Program shall maintain records on the:

(a) Description of the equipment or infrastructure;

(b) Terms of the purchase or lease;

(c) Terms of the loan;

(d) Description of insurance coverage and premiums paid;

(e) Major repairs and circumstances impairing the use of
purchased equipment or infrastructure; and

(f) Dollar amount paid to the division for the purpose of
amortizing the loan.

Section 8. Default on a Contract.

(1) Failure to make payments over a three (3) month period or
to comply with the requirements in accordance with Sections 5
through 7 of this administrative regulation shall constitute a default
on a contract.

(2) The division shall notify the primary applicant in writing of a
default and describe the cause of the default with [reasenable
]specificity.

(a) The notice shall provide the primary applicant with thirty (30)
days from mailing to cure the default.

(b) The notice shall be complete upon mailing by certified mail,
return receipt requested, to the mailing address listed on the
application.

(3) For equipment purchases:

(a) Resolutions and remedies for an uncured default shall be
as[are] established in subparagraphs 1.[(3)] and 2.[(2)] of this
paragraph.

1. If[When] a person residing within the district is the primary
applicant, the district shall repossess equipment that was purchased
using funds from the Equipment Revolving Loan Program. The
district shall be responsible for delinquent payments in accordance
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with Section 5(5) of this administrative regulation and any remaining
payments. Following repossession, the district shall:

a. Lease the equipment to another person residing within the
district with the approval of the commission_based on the proposed
use of the equipment and the financial ability to repay the loan;

b. Enroll as the primary applicant; or

c. Sell the equipment pursuant to KRS Chapter 45A.

2. If[When] a district is the primary applicant, the district shall
sell the equipment pursuant to KRS Chapter 45A.

(b) If a district fails to comply with paragraph (a) of this
subsection, direct aid shall[wiH] be withheld until the outstanding
loan balance is paid.

(©

1. A person [thatis-]aggrieved by the decision of the district to
repossess equipment pursuant to paragraph (a)l. of this subsection
may file a written appeal with the commission. An appeal shall be
filed within thirty (30) days of the repossession and shall state the
basis for the appeal.

2. Procedure for hearing appeal.

a. The commission shall notify the district and person that they
may appear before the commission to present testimony or written
documentation on the issues presented by the appeal. Any hearing
for an appeal shall comply with[eerferm-to-therequirements—of]
KRS Chapter 13B.

b. The commission shall have 100 days to make a final decision
and to notify the district and person.

3. Final decisions of the commission may be appealed by the
district or person to a court in Franklin County, Kentucky.

(4) For infrastructure:

(a) Resolutions and remedies for an uncured default shall be
as[are] established in subparagraphs 1. and 2. of this paragraph.

1. Purchased infrastructure shall be disposed as surplus
property pursuant to the provisions of KRS Chapters 45A and 56; or

2. Terminate the lease agreement.

(b) If the primary applicant fails to remedy any default on a
contract:

1. The division shall notify the Finance and Administration
Cabinet; and

2. Direct aid shall be withheld until the outstanding loan balance
is paid.

(c) A district that is aggrieved by the Finance and Administration
Cabinet's decision may seek a review of the decision. The review
shall be conducted pursuant to KRS 45A.230.

Section 9. Loan Completion.

(1) Once the loan contract has been satisfied, the division shall
issue a letter of completion formally releasing the loan.

(2) Upon receipt of a letter of completion:

(@) Purchased equipment and infrastructure shall be the
property of the primary applicant;

(b) For infrastructure loans, the primary applicant shall file a
transfer of title at the courthouse in the county where the
infrastructure is located and_shall take full possession of the
infrastructure; or

(c) The primary applicant shall be responsible for meeting the
requirements of lease agreement or terminate the lease agreement.

(3) The district shall:

(a) Maintain all records for equipment and infrastructure for_at
least five (5) years past the release of the title or termination of loan
agreement; and

(b) Submit to the division, within ninety (90) days from the receipt
of the letter of completion, all loan records related to the equipment
or infrastructure, and for equipment purchases a lien termination fee
in an amount established in KRS 355.9-525. The filing fee shall be
made by check payable to the Kentucky State Treasurer.

(4) For equipment purchases, the division shall file a lien release
with the Kentucky Secretary of State's office.

Section 10. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Conservation District Equipment Loan Application", DOC-
01, December 2023;

(b) "Equipment Loan Monthly Report", DOC-04, December

2179

2023;

(c) ‘"Infrastructure Equipment Loan Application”,
December 2023; and

(d) "Joint Equipment Loan Application",
2023.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Division of Conservation, 300
Sower Boulevard, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m., Eastern Standard Time.

(3) This material may also be obtained at the Division of
Conservation's  Web  site at  https://eec.ky.gov/Natural-
Resources/Conservation/Pages/Equipment-Revolving-Loan-
Program.aspx.

DOC-03,

DOC-02, December

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Dawn Baase, Environmental Scientist
Consultant, Department for Natural Resources, Office of the
Commissioner, 300 Sower Blvd, 2nd Floor, Frankfort, Kentucky
40601, phone (502) 782-6311, fax (502) 564-4245, email
Dawn.Baase@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Internal Investigations Branch
(As Amended at ARRS, April 9, 2024)

500 KAR 13:020. Internal Investigations Branch.

RELATES TO: KRS 15A.020, 620.030, 620.040

STATUTORY AUTHORITY: KRS 15A.160

NECESSITY, FUNCTION, AND CONFORMITY: KRS 15A.160
authorizes the Secretary to promulgate administrative regulations
for the proper administration of the Cabinet and its programs. This
administrative  regulation establishes the procedures for
investigations by the Internal Investigations Branch, Office of Legal
Services.

Section 1. Definitions.

(1) "Disability" is defined by[in] 42 U.S.C.[A-8] 12102(1).

(2) "Excessive physical contact" means physical contact used or
applied by an alleged offender against a juvenile that results in or
creates a substantial risk of serious physical injury as defined by
KRS 500.080(18)[{1A)] or death [&Exonerated—means%eumerdent

@[{23] "Exonerated" means the incident occurred, but the
offender's actions were not improper, not excessive, or were
otherwise reasonable under the circumstances.

(4) "Facility" means a group home, day treatment, residential
treatment, youth development center, a detention center, any other
entity or location for juvenile care operated by or contracted with the
Department of Juvenile Justice for the placement of juveniles[yeuth],
or any entity housing a juvenile[youth] placed by or committed to the
Department of Juvenile Justice.

B4 [3)]'Finding[Findings]" means that once an
investigation is completed, an incident, whether a serious incident or
special incident, will be classified as being resolved under one (1) of
the following categories:

(a) [*]Exonerated, as defined in subsection (3) of this
section[t];[zmeans—the incident occurred—but the offender's
actions-were not-improper.not excessive or were otherwise
reasonable underthe circumstances:|

(b) [“]Not Substantiated, as defined in subsection (10) of this
section["];[-means, based on a preponderance of the evidence;
there is insufficient evidence to determine if an incident
oecurred:

(€) [£]Pending further investigation, as defined in subsection
(12) of this section[*];[-means—aeritical-withess—oroffender
cannot-be located or refuses to cooperatewith the initial
tavestigatio ) of there s othe ’te srence with the

ue_staatre DeYo d.t €0 ﬁt & Gﬁ. B.t at prevents HB o

|
(d) [2]Substantiated, as defined in_subsection (15) of this
section["]; or[-means-an-incident ececurred; the actions of the
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" ustified. - . :

juvenile or the juvenile's[theix] family or indicating to a juvenile or

—= : t

the juvenile's[their] family that the offender will accept a bribe or

evidence:
(e) [£]Unfounded, as defined in subsection (16) of this

section[~—means-the-allegations—against the offender-are-false
o = : i

other quid pro quo;

(f) Use of humiliating, demeaning, profane, racially charged, or
sexually explicit language directed at a juvenile or use of any
language that discriminates against a juvenile based on a juvenile's

- - 2 T
(B)(5)] [(4)]"Inappropriate physical contact" means physical

status regarding race, color, religion or creed, national origin or
ancestry, sex, gender, pregnancy, sexual orientation, [er-]gender

contact used or applied by an offender against a juvenile that has

identity, or disability;

resulted or could result in physical injury as defined by KRS

500.080(16)[{15)].
N[8)] [B)]"Initiated" means any action by the Internal

(9) Use by an offender of threats or otherwise communicating or
indicating to a juvenile that by, either act or omission, an offender
will cause or permit another person to physically harm that juvenile;

Investigations Branch intended to ensure the immediate safety
of the victim or to obtain evidence or information relevant to the

investigation.
(8) ‘"Internal Investigations Branch" or "lIB" means the

or

(h) Extending, offering, or agreeing to extend or offer any
unearned special privileges to a juvenile in exchange for any money,
tangible property, intangible property, services, or any other value

investigation unit that is part of the Office of Legal Services within

paid, delivered, or agreed to be delivered to the offender or any other

the[-HB* ;
Services;] Justice and Public Safety Cabinet.
[ (B [Hnitiation—means-any-action-by-the-nternal

Investigations Branch-intended to-ensure the immediate safety

9)I[8)] [A]"Juvenile" means a person who is under the custody,

person by a juvenile.

(15) "Substantiated" means an incident occurred, the
actions of the offender were not justified, and the incident is
proven by either the admission of the offender or by a
preponderance of the evidence.

(16) "Unfounded" means the allegations against the

offender_are false because the incident did not occur; or the

control, or supervision of the Department of Juvenile Justice as a

offender was not involved in the incident.[*Pending—further

result of a court order or interstate supervision.

(10) "Not substantiated" means, based on a preponderance
of the evidence, there is insufficient evidence to determine if an
incident occurred.

(A1)[€9] (8N [I[{5)"Net-substantiatedmeans-thereisinsufficient
. ine.if an inci if

invelved-in-the-incident:|

[(6)] "Offender" means a person:

(a) Who is employed at, volunteers in, visits, or contracts with a
facility; and

(b) Against whom an allegation of a special incident has been
made.

(12) "Pending further investigation" means a critical
witness or offender cannot be located or refuses to cooperate
with the initial investigation, or there is other interference with
the investigation, beyond the control of IIB, that prevents |IB
from making a final determination for its finding.

(13)[(28)] [(NN[€A]"Serious incident” means an act or omission
committed by an offender that creates an imminent and substantial
risk to, or actually causes harm to the health, safety, or welfare of a
juvenile, including:

(a) The use of excessive physical contact that results in injury or
could have resulted in injury to a juvenile;

(b) Inappropriate physical contact that results in an injury or
could have resulted in an injury to a juvenile;

(c) Sexual activity by an offender on, against, involving, or in the
presence of a juvenile, including any contact or interaction, that
uses, permits, disregards, or encourages the use or exploitation of
a juvenile for the sexual gratification of the offender or another
person; or

(d) Permitting, inducing, assisting, or causing a juvenile to

engage in:
1. An offense enumerated in KRS 530.064, 530.065, or 530.070;

or

2. Other illegal activity.

(14)[EH)] [0 "Special incident” means an act or_omission
committed by an offender that creates a risk to, or actually causes
harm to the health, safety, or welfare of a juvenile, including:

(a) Failure to provide appropriate supervision, medical care,
food, clothing, shelter, or education;

(b) Use of inappropriate consequences, such as exercise, harsh
physical labor, or other physical consequences as punishment in
violation of accepted practices in accordance with 505 KAR Chapter
1 and DJJ Policies and Procedures;

(c) Harassing a juvenile;

(d) Actual or attempted use by an offender of a juvenile for the
offender's or any other person's personal gain or self-interest;

(e) Accepting or soliciting a bribe or other quid pro quo from a
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Section 2. Receiving a Report.
(1) The Internal Investigations Branch shall accept reports
alleging facts that may be serious or[ef] special incidents.
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(a) A toll-free number shall be made available to report an
incident, which shall be answered by 1IB during hormal business

. . . Port investigate][d] or referred]
in accordance with Section 3 of this administrative regulation. 11B
preliminary inquiries and investigations shall be conducted

hours, 8:00 a.m. to 4:30 p.m. Eastern Time, Monday to Friday[aH

(b) A voice mailbox system on the toll-free number shall be

according to the time frames established in this section.

(1) If the report indicates a [the]juvenile[yeuth] is in imminent
danger_of physical harm or injury, the preliminary inquiry or
investigation shall be initiated immediately including ensuring the
safety of the alleged victim and any other juvenile with whom the

available for reporting an incident after normal business hours. 11B

offender may have contact and the retention of evidence. Personal

shall assign an individual on a rotating basis to check the messages

contact shall be made with the victim within twenty-four (24) hours,

after normal business hours. |IB shall take action immediately if the

if possible. If the report indicates that the victim is no longer in a

safety of a juvenile is involved. Otherwise, 1IB shall take action on

facility, the investigation shall be initiated within forty-eight (48) hours

the call the next busmess day. [Ihe%;esﬂgater—shaﬂ-attempt—t&eheﬁ

(2) Anonymous reports that[whieh] give sufficient information,
including the name of the alleged offender and victim, date and
time of the alleged conduct, name of the facility, and nature of
the alleged conduct,[-and—allege—a—specialineident] shall be
accepted.

(3) Referrals from any other source that[which] give sufficient
information,_including the name of the alleged offender and
victim, date and time of the alleged conduct, name of the
facility, and nature of the alleged conduct,[-and-allege-a-special
incident] shall be accepted.

(4) If 1IB needs additional information to determine whether
further investigation is warranted, it shall conduct a preliminary

inquiry.

Section 3. Investigation of Reports of Serious Incidents and
Special Incidents.

(1) If 1B receives a report of a serious incident, 11B shall conduct
a prehmmary mquwy or_open an investigation. [spee}akmerde%as

(2) If 1B receives a report of a special incident, [IB may conduct
a preliminary inquiry, an[a—full]_investigation, or forward the
complaint to the Department of Juvenile Justice or another

appropriate authority for an |nvest|qat|0n [—as—deﬂned—by%eeﬂen

(3) IIB may investigate a report or allegation[-irvelving-a-persen

] at the request
of the commissioner of the Department of Juvenile Justice, the
commissioner's designee,[-Commissioner—or] the secretary of the
Justice and Public Safety Cabinet, or the secretary's designee.

(4) A report or allegation not investigated by IIB may be referred[

by-HB-management] to another appropriate individual or agency.

Section 4. Time Frames for Investigating Reports of Suspected
Serious or Special Incidents. Following the receipt of the report, 11B
shall complete an intake, and either open a preliminary inquiry or

investigation or refer the report[the- HB-2-Special-neidentReperting
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and every effort shall be made to have personal contact with the
victim within three (3) workdays.

(2) If evidence is obtained that[whieh] warrants further
|nvest|qat|on an[a—iu#] |nvest|qatlon shaII be |n|t|ated[wthm—ene—e19

()] If the report does not indicate imminent danger_of
physical harm or injury, the preliminary inquiry or investigation shall
be initiated within twenty-four (24) hours and personal contact made
with the victim within seventy-two (72) hours.

(4) Unsuccessful efforts to make personal contact shall be
documented in the investigative file.

[(a)] [Issues-to-be-considered-in-cetermining-how-soon-personal
contact-is-made-shallinclude:

(B)[b)] Any deviation from the time frames shall require
supervisory approval and be documented in the investigative file.

(B)[(3)] [If the report indicates that the victim-is no-longer-in-a

[(4)] The time[-frames] shall begin Wheﬁ the report is received
by 1B staff.

Section 5. [initiak—]Investigation. The investigation of an
allegation or report shall include the following:[H-irvestigating—an

allegation-orreport-an-HB-investigator shalk]

(1) A completed intake[Complete-the- HB-2-form];

(2) Report of any special incidents as required by KRS 620.030
and 620.040;

(3) [Netify—]The Commissioner of the Department of Juvenile
Justice or designee shall be notified of the report;

(4) Interviews with the following:

(a) [nterview-]The victim,_who shall be interviewed privately,
outside the presence of the offender, with no more than two (2)
persons present in addition to the victim and IIB investigator;

(b)[(5)] [taterview][]The alleged offender;_and

(C)[¢6)] [tnterview][JAppropriate witnesses;

(B)[EA] A review of documentation relevant to the incident; and

(6)[(8)] Obtaining and preserving appropriate evidence.[Fake

Section 6. Determining the Validity of the Report. [Afterthe-initial
investigation-|The investigator shall:

(1) Complete a written report within thirty (30) days of receipt of
the allegation, unless there are extenuating circumstances that
[which] are documented, such as law enforcement action, court
proceedings, or investigator workload issues. The report shall contain:

(a) The information gathered during the investigation; and

(b) A finding regarding the allegation as exonerated, pending
further investigation, substantiated, not substantiated, or

unfounded[reeemmeﬂdanewpegardqng#mw@wmgangn

(2) Submit the report through supervisory channels within IIB
and the Office of Legal Services[legal-counsel] for the Justice and
Public Safety Cabinet for review and approval;
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(3) Forward all completed investigations to the Commissioner of
the Department of Juvenile Justice or the commissioner's designee;
and

(4) Forward all completed investigations of substantiated special
incidents that may involve abuse or neglect of a child, in accordance
with KRS 620.030 to the:

(a) Cabinet for Health and Family Services; and

(b) Local commonwealth or county attorney, law enforcement,
or the Kentucky State Police with the exception of all documents and
evidence that are protected under Garrity v. New Jersey, 385 U.S.
493 (1967).

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Nathan Goens, Attorney, Justice and
Public Safety Cabinet, 125 Holmes Street, Frankfort, Kentucky
40601, phone (502) 564-8216, fax (502) 564-6686, email
Justice.RegsContact@Kky.gov.

EDUCATION AND LABOR CABINET
Kentucky Board of Education
Department of Education
(As Amended at ARRS, April 9, 2024)

704 KAR 3:095. The Use of a_Multitiered System of

Supports[Response-to-lntervention—in—Kindergarten—through
Grade 3].

RELATES TO: KRS [458:305;]_156.070, 156.160, 156.488,
158.070(7), 158.305, 158.645, [258-794—]158.6451,
158.6453(17)(b), 158.6459, 158.791

STATUTORY AUTHORITY: KRS 156.070, 156.160, 156.488,
158.305(2),158.6459, 158.791

NECESSITY, FUNCTION, AND CONFORMITY: KRS
156.070(1) requires the Kentucky Board of Education to manage
and control the common schools and all programs operated in the
schools. KRS 156.160(1) requires the Kentucky Board of Education
to promulgate administrative regulations establishing standards
which school districts shall meet in student, program, service, and
operational performance. KRS 158.305(2) requires the Kentucky
Board of Education to promulgate administrative regulations to
further define a multitiered system of supports[fer-the-district-wide
use-of a-response-to-intervention-system] for individual students in
K-3[Kindergarten-through-Grade-3:]that includes a tiered continuum
of interventions, using evidence-based research, with varying levels
of intensity and duration. KRS 158.6459 requires the Kentucky
Department of Education to offer support and technical
assistance to schools and school districts in developing
accelerated learning opportunities to address academic deficiencies
of high school students prior to high school graduation. KRS 156.488
requires the Kentucky Department of Education to develop
enhanced courses in English, reading, and mathematics to be
offered to[fer] students in grade 6, grade 9, grade 10, grade 11, and
grade 12 who|[that] are academically behind. KRS 158.791 requires
the Kentucky Department of Education to provide technical
assistance to local[suppert] school districts in the identification
of professional development activities, including [developing]
teaching strategies to address academic deficiencies of students.
This administrative regulation establishes the requirements for a
district-wide multitiered system of supports[respense-te-intervention

system] for students in K-12[Kindergarten-through-Grade-3].

Section 1. Definitions.
(1) "Diagnostic assessment" means a formal or informal student
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assessment, utilizing valid and reliable tools, given to guide
instruction and tailor interventions based upon individual student
academic _and behavioral strengths and needs [ir—erder—|to
accelerate progress toward proficiency.[;][“Cere-instruction~means
instruction-based-on-the-state's-academic-standards-as-set-forth-in

704 KAR-3:303-and|[provided-to-all students.]

(2) "Differentiated" [-Differentiation] means the tailoring of
curriculum, teaching environments, and practices to create
appropriately different learning experiences to meet individual
student needs while recognizing each student's learning differences,
varying interests, readiness levels, and level of responsiveness to
Tier 1 universal instruction.[;]

2] [lDlﬁerenuated—eere—aeadeﬁu&and—behaﬁeral—msHueuew

7 7 7

-]
(3) "Evidence-based" is defined by KRS 158.305(1)(f).[has-the
W%]IS%[W%@%

(4) "Implemented with fidelity" means the accurate and
consistent [provisior—er—]delivery or application of instructional
resources, interventions, and assessments[instruction] as [it
was]they were designed to be used.

(5) "Intervention" means an academic or behavioral instruction,
practice, strategy, or curriculum that is identified through data-based
problem-solving and provided to meet a student's academic and
behavioral needs, in addition to Tier 1 universal instruction.[;]

[(5)] [ﬂntensweaeademu:—and%ehaweFaLmteNe%GFﬁmeans%hat

(6) "Multitiered system of supports" or "MTSS" means a multi-

level prevention system designed to maximize student achievement

and social and behavioral competencies through an integration of

differentiated universal instruction, assessment, and intervention.
[Q@)] [im{ewenaen"—means—an—edaeanenal—e{—behawerai

(7) "Tier 1 universal instruction" means instruction provided to
all students based on the state's academic standards as set forth in
704 KAR 3:303 and 704 KAR Chapter 8, and is aligned with KRS

158.6451.[:]
A1

intervention].

(8) "Tier 2 targeted intervention" means supplemental evidence-
based intervention, in addition to and in alignment with Tier 1
universal instruction, for students identified by universal screening
and diagnostic assessment data as at-risk for not meeting grade-
level academic or behavioral benchmarks.[;]

[(8)] [ﬂiagetedrmteweﬂneaneans] [th&us&e#sereemng@lata

9 "T|er 3 intensive intervention" means that, in addition to Tier
1 universal instruction and Tier 2 targeted intervention, a student is
provided evidence-based intervention services, based on diagnostic
assessment and progress monitoring data, with an intensity and
duration matched to the student's individualized academic and
behavioral needs.[ané]

(10)[¢9)] "Universal screening" means a systematic process of
analyzing students' performance at certain points during the
academic year, utilizing valid and reliable tools to assess[sereening
that-uses-specific-criteria-to-evaluate] the learning and achievement
of all students in academics and related behaviors, that may include
validated indicators such as course performance, attendance, and
behavior data to evaluate the effectiveness of Tier 1 universal
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instruction and determine which students need closer monitoring or

|ntewent|on[lea#mng—d4#emnees—elass—auendanee—ta#dmess—and

Section 2. Each local school district shall implement a
comprehensive MTSS for K-12[response-to-intervention-system-for
Kindergarten-through-Grade-3] that includes:

(1) A tiered delivery system with a continuum of[Multi-tiered
systems—of-support—including] differentiated Tier 1 universal[cere
academic-and-behavioral] instruction[-and-targeted], Tier 2 targeted
intervention, and Tier 3 intensive [academic—and—behavioral
Jintervention, delivered by individuals most qualified to provide the
intervention services, [i—erder|to[that] maximize each student's
academic and behavioral outcomes[studem—aehJevement—and

(2) Universal screenlng and diagnostic assessments to
determine individual student needs and baseline performance;

(3) Interventions that:

(a) Are evidence-based,;

(b) Vary in intensity and duration based on student need;

(c) Meet the needs of the individual student;

(d) Are implemented with fidelity;

(e) Are delivered by individuals most qualified to provide the
intervention services; and

(f) Are monitored through a comparison of baseline data
collected prior to intervention and ongoing progress data;

(4) Support for early intervention to address academic and
behavioral issues; and

(5) Data-based documentation of:

(a) Assessments or measures of behavior;

(b) Progress during instruction;

(c) Evaluation, at regular intervals, for continuous progress; and

(d) Individual student progress reports shared with the parents
of each student in K-12[Kindergarten—through—Grade—3] that
summarize the student's academic skills,[in-mathematics,+eading;
and-writing;—the-student's] behavior,[;] and any intervention plans

and services being delivered.

Section 3.[Seetien—4:] Each local district shall submit to the
Kentucky Department of Education by October 1 of each year

evidence demonstrating district-wide[districtwide] implementation
of a comprehenswe MTSS [the—data—reqeu;ed—by—KRS—l%s—%séLQ)

S _ _]
(1) Evidence provided by the district shall address
implementation requirements as provided in Section 2 of this
administrative reqgulation for grades K-12.
(2) The district shall also submit evidence of implementation for
K-3 required by KRS 158.305(2).

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Todd G. Allen, General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-
564-9321, email regcomments@education.ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Data Analytics
(As Amended at ARRS, April 9, 2024)

900 KAR 7:030. Data reporting by health care providers.

RELATES TO: KRS [Chapter—13B;—]216.2920, 216.2925,
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216.2927, 304.14-135

STATUTORY AUTHORITY: KRS 216.2923(3), 216.2925

NECESSITY, FUNCTION, AND CONFORMITY: KRS 216.2925
requires that the Cabinet for Health and Family Services promulgate
administrative regulations requiring specified health care providers
to provide the cabinet with data on cost, quality, and outcomes of
health care services provided in the commonwealth. KRS
216.2923(3) authorizes the cabinet to promulgate administrative
regulations to impose fines for failure to report required data. This
administrative regulation establishes the required data elements,
forms, and timetables for submission of data to the cabinet and fines
for noncompliance.

Section 1. Definitions.

(1) "Ambulatory facility" is defined by KRS 216.2920(1).

(2) "Cabinet" is defined by KRS 216.2920(2).

(3) "Coding and transmission specifications", "Kentucky
Inpatient and Outpatient Data Coordinator's Manual for Hospitals",
and[er] "Kentucky Data Coordinator's Manual for Ambulatory
Facilities" means the document created and updated by a
contracted vendor selected by the Cabinet that contains[shal
contain][containing] the technical directives the cabinet issues
concerning technical matters subject to frequent change, including
codes and data for uniform provider entry into particular character
positions and fields of the standard billing form and uniform provider
formatting of fields and character positions for purposes of electronic
data transmissions.

(4) "Hospital" is defined by KRS 216.2920(6).

(5) "Hospitalization" means the inpatient medical episode
identified by a patient's admission date, length of stay, and
discharge date, that is identified by a provider-assigned patient
control number unique to that inpatient episode, except for hospice
care.

(6) "National Provider Identifier* or "NPI" means the unique
identifier assigned by the Centers for Medicare and Medicaid
Services to an individual or entity that provides health care services
and supplies.

(7) "Outpatient services" means services performed on an
outpatient basis in a hospital_with records requirements in
accordance with Section 3(2) of this administrative regulation or
services performed on an outpatient basis by an ambulatory facility
with data requirements in accordance with Section 4 of this
administrative regulation.

(8) "Provider" means a hospital, ambulatory facility, clinic, or
other entity of any nature providing hospitalizations, mammograms,
or outpatient services and is[as] defined_accordingly in the
Kentucky Inpatient and Outpatient Data Coordinator's Manual for
Hospitals or the Kentucky Data Coordinator's Manual for Ambulatory
Facilities.

(9) "Record" means the documentation of a hospitalization or
outpatient service in the [fermatpreseribed—bythe-]Kentucky
Inpatient and Outpatient Data Coordinator's Manual for Hospitals or
the Kentucky Data Coordinator's Manual for Ambulatory Facilities
[as-approved-by-the-Statewide-Data-Advisory-Committee-Jon a
computer readable electronic medium.

(10) "Standard Biling Form" means the uniform health
insurance claim form pursuant to KRS 304.14-135, the Professional
837 (ASC X12N 837) format, the Institutional 837 (ASC X12N 837)
format, or its successor as adopted by the Centers for Medicare and
Medicaid Services, or the HCFA 1500 for use by hospitals and other
providers in billing for hospitalizations and outpatient services.

Section 2. Medicare Provider-Based Entity. A licensed
outpatient facility that is a Medicare provider-based entity of a
hospital and reports under the hospital's provider number shall be
separately identifiable through a facility-specific NPI.

Section 3. Data Collection for Hospitals.

(1) Inpatient hospitalization records. A hospital shall document
every hospitalization it provides on a Standard Billing Form and
shall, for every record, copy and provide to the cabinet the data
established[specified] in Section 12 of this administrative
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regulation.

(2) Outpatient services records.

(a) A hospital shall document on a Standard Billing Form, the
outpatient services the hospital[it] provides and shall, for every

record, copy and provide to the cabinet the data
established[specified] in Section 12 of this administrative
regulation.

(b) A hospital shall submit records that contain the required
outpatient services procedure codes included[speecified] in the
Kentucky Inpatient and Outpatient Data Coordinator's Manual for
Hospitals.

(3) Data collection on patients. A hospital shall submit required
data on every patient as established[provided] in Section 12 of this
administrative regulation, regardless of the patient's billing or
payment status.

Section 4. Data Collection for Ambulatory Facilities.

(1) Outpatient services records.

(@) An ambulatory facility shall submit outpatient services
records if the ambulatory facility provides one (1) or more of the
following outpatient services:

. Surgery;

. Childbirth;

. Urgent treatment of minor illness or injury;
. Emergency;

. Mammaography;

X-ray;

. Ultrasound;

. Computed tomography;

. Magnetic resonance imaging;

10. Cardiac catheterization;

11. Positron emission tomography; and

12. Megavoltage radiation therapy.

(b) An ambulatory facility shall document on a Standard Billing
Form, the outpatient services the ambulatory facility[it] provides
and shall, for every record, copy and provide to the cabinet the data
established[specified] in Section 13 of this administrative
regulation.

(c) An ambulatory facility shall submit records that contain the
required outpatient services procedure codes included[specified]
in the Kentucky Data Coordinator's Manual for Ambulatory Facilities.

(2) Data collection on patients. An ambulatory facility shall
submit required data on every patient as established[provided] in
Section 13 of this administrative regulation, regardless of the
patient's billing or payment status.

CONOUTAWN P

Section 5. Data Finalization and Submission by Providers.

(1) Submission of final data.

(a) Data shall be final for purposes of submission to the cabinet
as soon as a record is sufficiently final that the provider could submit
it to a payer for billing purposes, regardless of if[whether] the record
has actually been submitted to a payer.

(b) Finalized data shall not be withheld from submission to the
cabinet on grounds that the data could be adjudicated[itremains
subjectto-adjudication] by a payer.

(c) Data on a hospitalization shall not be submitted to the cabinet
before a patient is discharged and before the record is sufficiently
final that it could be used for billing.

(2) Data submission responsibility.

(a) If a patient is served by a mobile health service, specialized
medical technology service, or another situation by which one (1)
provider provides services under contract or other arrangement with
another provider, responsibility for providing the
required[specified] data to the cabinet shall reside with the provider
that bills for the service or would do so if a service is unbilled.

(b) Charges for physician services provided within a hospital
shall be reported to the cabinet.

1. Responsibility for reporting the physician charge data shall
rest with the hospital if the physician is an employee of the hospital.

2. A physician charge contained within a record generated by a
hospital shall be clearly identified in a separate field within the record
so that the cabinet may ensure comparability ifjwhenr] aggregating
data with other hospital records that do not contain physician
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charges.

(3) Transmission of records.

(a) Records submitted to the cabinet by a hospital shall be
uniformly completed and formatted according to coding and
transmission specifications included in[setferth-by| the Kentucky
Inpatient and Outpatient Data Coordinator's Manual for Hospitals.

(b) Records submitted to the cabinet by an ambulatory facility
shall be uniformly completed and formatted according to coding and
transmission specifications included in[setforth-by] the Kentucky
Data Coordinator's Manual for Ambulatory Facilities.

(c) Each provider shall submit data by electronic transmission
as included in[specified-by] the Kentucky Inpatient and Outpatient
Data Coordinator's Manual for Hospitals and the Kentucky Data
Coordinator's Manual for Ambulatory Facilities.

(d) Each provider shall provide back-up security against
accidental erasure or loss of the data until all incomplete or
inaccurate records identified by the cabinet have been corrected and
resubmitted.

(4) Verification and audit trail for electronic data submissions.

(a) Each provider shall maintain a date log of data submissions
and the number of records contained in each submission, and shall
make the log available for inspection upon request by the cabinet.

(b) The cabinet shall, within twenty-four (24) hours of
submission, verify by electronic message to each provider, the
receipt of the provider's data transmissions and the number of
records in each transmission.

(c) A provider shall immediately notify the cabinet of a
discrepancy between the provider's data log and a verification
notice.

Section 6. Data Submission Timetable for Providers.

(1) Quarterly submissions. Each provider shall submit data at
least once for each calendar quarter. A quarterly submission shall:

(a) Contain data that during that quarter became final as
established[specified] in Section 5(1) of this administrative
regulation; and

(b) Be submitted to the cabinet not later than forty-five (45) days
after the last day of the quarter.

1. If the 45th day falls on a weekend or holiday, the submission
due date shall be the next working day.

2. Calendar quarters shall be January 1 through March 31, April
1 through June 30, July 1 through September 30, and October 1
through December 31.

(2) Submissions more frequent than quarterly. A provider may
submit data after records become final as established[speeified] in
Section 5(1) of this administrative regulation and at a reasonable
frequency convenient to a provider for accumulating and submitting
batch data.

Section 7. Data Corrections for Providers.

(1) Editing. Data received by the cabinet shall, upon receipt, be
edited to ensure completeness and validity of the data. Computer
editing routines shall identify for correction every record in which the
submitted contents of required fields are not consistent with the
cabinet's coding and transmission specifications contained in the
Kentucky Inpatient and Outpatient Data Coordinator's Manual for
Hospitals and the Kentucky Data Coordinator's Manual for
Ambulatory Facilities.

(2) Submission of corrections. The cabinet shall allow a provider
thirty (30) days in which to submit corrected copies of initially
submitted data the cabinet identifies as incomplete or invalid as a
result of edits.

(a) The thirty (30) days shall begin on the date of the cabinet's
notice informing the provider that corrections are required.

(b) A provider shall submit to the cabinet corrected data by
electronic transmission within thirty (30) days.

(c) Corrected data submitted to the cabinet shall be uniformly
completed and formatted according to the cabinet's coding and
transmission specifications included[eontained] in the Kentucky
Inpatient and Outpatient Data Coordinator's Manual for Hospitals
and the Kentucky Data Coordinator's Manual for Ambulatory
Facilities.

(3) Percentage error rate.



VOLUME 50, NUMBER 11- May 1, 2024

(a) If editing data upon its initial submission, the cabinet shall
identify and return to the provider for correction every record in which
one (1) or more of the required data elements fails to pass the edit.

(b) If editing data that a provider has submitted, the cabinet shall
check for an error rate per quarter of no more than one (1) percent
of records or not more than ten (10) records, whichever is greater.

(c) The cabinet may return for further correction, any submission
of allegedly corrected data in which the provider fails to achieve a
corrected error rate per quarter of no more than one (1) percent of
records or not more than ten (10) records, whichever is greater.

Section 8. Fines for Noncompliance for Providers.

(1) A provider failing to meet quarterly submission guidelines as
established in Sections 6 and 7 of this administrative regulation shall
be assessed a fine of $500 per violation.

(2) The cabinet shall notify a noncompliant provider by certified
mail, return receipt requested, of the documentation of the reporting
deficiency and the assessment of the fine.

(3) A provider shall have thirty (30) days from the date of receipt
of the notification letter to pay the fine, which shall be made payable
to the Kentucky State Treasurer and sent by certified mail to the
Kentucky Cabinet for Health and Family Services, Office of [Health
|Data[—and] Analytics, 275 East Main Street 4 W-E, Frankfort,
Kentucky 40621.

(4) Fines during a calendar year shall not exceed $1,500 per
provider.

Section 9. Extension or Waiver of Data Submission Timelines.

(1) A provider experiencing extenuating circumstances or a
hardship may request from the cabinet, in writing, a data submission
extension or waiver.

(a) A provider shall request an extension or waiver from the
Office of [Health-]Data[-and] Analytics on or before the last day of
the data reporting period to receive an extension or waiver for that
period.

(b) An extension or waiver shall not exceed a continuous period
of greater than six (6) months.

(2) The cabinet shall consider the following criteria in
determining whether_or not to grant an extension or waiver:

(a) Whether_or not the request was made due to an event
beyond the provider's control, such as a natural disaster,
catastrophic event, or theft of necessary equipment or information;

(b) The severity of the event prompting the request; and

(c) Whether_or not the provider continues to gather and submit
the information necessary for billing.

(3) A provider shall not apply for more than three (3) extensions
or waivers during a calendar year.

Section 10. Appeals for Providers.

(1) A provider notified of its noncompliance and assessed a fine
pursuant to Section 8(1) of this administrative regulation shall have
the right to appeal within thirty (30) days of the date of the notification
letter.

(a) If the provider believes the action by the cabinet is unfair,
without reason, or unwarranted, and the provider wishes to appeal,
the provider shall appeal in writing to the Secretary of the Cabinet
for Health and Family Services, 5th Floor, 275 East Main Street,
Frankfort, Kentucky 40621.

(b) An appeal shall be filed in accordance with KRS Chapter
13B.

(2) Upon receipt of the appeal, the secretary_cabinet or
designee shall issue a notice of hearing no later than twenty (20)
days before the date of the hearing. The notice of the hearing shall
comply with KRS 13B.050. The secretary shall appoint a hearing
officer to conduct the hearing in accordance with KRS Chapter 13B.

(3) The hearing officer shall issue a recommendation in
accordance with KRS 13B.110. Upon receipt of the recommended
order, following consideration of any exceptions filed pursuant to
KRS 13B.110(4), the secretary shall enter a final decision pursuant
to KRS 13B.120.

Section 11. Working Contacts for Providers.
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(1) On or before the last day of the data reporting period, a
provider shall report by electronic transmission to the cabinet the
names and telephone numbers of a designated contact person and
one (1) back-up person to facilitate technical follow-up in data
reporting and submission.

(a) A provider's designated contact and back-up shall not be the
chief executive officer unless no other person employed by the
provider has the requisite technical expertise.

(b) The designated contact shall be the person responsible for
review of the provider's data for accuracy prior to the publication by
the cabinet.

(2) If the chief executive officer, designated contact person, or
back-up person changes during the year, the name and telephone
number of the replacing person shall be reported immediately to the
cabinet.

Section 12. Required Data Elements for Hospitals. A hospital
shall ensure that each record submitted to the cabinet contains the
data elements included[identified] in the Kentucky Inpatient and
Outpatient Data Coordinator's Manual for Hospitals.

Section 13. Required Data Elements for Ambulatory Facilities.
An ambulatory facility shall ensure that each record submitted to the
cabinet contains the data elements included[identified] in the
Kentucky Data Coordinator's Manual for Ambulatory Facilities.

Section 14. Required Elements for Manuals. "Kentucky Inpatient
and Outpatient Data Coordinator's Manual for Hospitals", or
"Kentucky Data Coordinator's Manual for Ambulatory Facilities" shall
be created and updated by a contracted vendor selected by the
cabinet. [Any changes or revisions by the vendor shall require

i i i i ion—]The manual
shall be found on the office's Web site[website] at:
https://www.chfs.ky.gov/agencies/ohda/Pages/hfsd.aspx.[ireerpora

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Data Analytics
(As Amended at ARRS, April 9, 2024)

900 KAR 7:040. Release of public data sets for health facility
and services[earedischarge] data.

RELATES TO: KRS 61.870-61.884, 216.2920, 216.2927,
216.2929

STATUTORY AUTHORITY: KRS 194A.050(1), 216.2923(2)(b)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216.2923(2)(b) requires the Cabinet for Health and Family Services
to promulgate administrative regulations for its transactions related
to KRS 216.2920 to 216.2929. KRS 216.2927 mandates that
personally identifying data collected by the Cabinet for Health and
Family Services from health care providers not be released to the
general public nor be allowed public inspection under KRS 61.870
to 61.884. This administrative regulation establishes the guidelines
for distribution and publication of data collected by the cabinet
pursuant to 900 KAR 7:030, while maintaining patient confidentiality
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and further protecting personally identifying information.

Section 1. Definitions.

(1) "Cabinet" is defined by KRS 216.2920(2).

(2) "Data" means the information collected pursuant to 900 KAR
7:030.

(3) "Encounter-level' means the data record of a single instance
of hospitalization, outpatient service, ambulatory surgery, emergency
department, or observation stay billing record contained in a data file.

(4) "Health care provider" is defined by KRS 216.2920(5).

(5) "Public" means a person or group not directly responsible for
the collection, maintenance, custody, or dissemination of data for
purposes of this administrative regulation.

(6) "Report" means a summary or compilation of data
disseminated to the public.

Section 2. Encounter-Level Data. Encounter-level data shall be
released in an electronic text file and shall include the following data
elements:

Encounter-Level Data

Provider ID

Quarter and Year of Discharge

Patient Gender

Patient Age Group

Patient Race or Ethnicity

Patient Resident County

Type of Admission

Source of Admission

All Diagnoses Available for Each Individual Record
All Procedures Available for Each Individual Record
Patient Zip Code

Length of Stay

Total Charges

Discharge Status

Payer 1 (Primary)

Payer 2

Payer 3

Do not resuscitate indicator

Diagnosis present on admission indicator

Section 3. Summary Data.

(1) The cabinet shall not release data if KRS 216.2927 prohibits
its release.

(2) The cabinet may include the following data elements, in any
combination thereof, for encounter-level, aggregate, and summary
report formats:

(a) Diagnoses and procedures, primary, and any other level;

(b) Diagnosis and procedure groupings, including diagnostic
related groups, major diagnostic categories, and agency for health
care policy and research clinical classification system;

(c) Patient gender;

(d) Age or age grouping;

(e) Discharge status;

(f) Payor category, all levels;

(g) Charge information, total and ancillary;

(h) County of patient residence;

(i) County of provider;

() Ancillary department information;

(k) Length of stay, total, and average;

(I) External cause of injury;

(m) Race or ethnicity; or

(n) Mortality rate. Reports including mortality rates shall be
adjusted by severity of illness by reputable grouping software, either
on a contract basis or by the cabinet.

(3) Data shall not be withheld from the public or another
interested party based solely on an unfavorable profile of a provider
or group of providers, if the data is deemed reliable, accurate, and
sufficiently free of error, as determined by the cabinet and pursuant
to 900 KAR 7:030.

Section 4. Release of Data.
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(1) A person or agency shall, as a condition for receiving data
from the cabinet, sign an Agreement for Use of Kentucky Health
Facility and Services[Claims] Data. A person or agency receiving
data shall agree to adhere to the confidentiality requirements
established in subsection (2) of this section and KRS 216.2927.

(2) To protect patient confidentiality:

(a) A report or summary of datathat contams cells with a record
value of one (1) through ten (10)[
shall not be released or made public_if the cell's original size can be
determined by subtraction from the total;[:]

(b) If the circumstances described in paragraph[subsection]
(a) of this subsection occur[eeeurs] then:

1. Totals shall [alse-]be removed from the table;[;] or

2. The exact number of the next smallest cell shall be withheld;

(c)[¢b)] A person or agency receiving data shall not redistribute
or sell data in the original format;

(d)[¢e)] A person or agency receiving data shall not redistribute
or sell a subset of the data or an aggregate product of the data;

(e)[¢ey] Distribution of data received by the cabinet shall be
approved by the custodial agency prior to receipt of the data;

(A[¢e)] The data collected pursuant to 900 KAR 7:030 shall be
used only for the purpose of health statistical reporting and analysis
or as specified in the user's written request for the data; and

(Q)[€H] A user shall not attempt to link the public use data set
with an individually identifiable record from another data set.

Section 5. Fees.

(1) The cabinet shall charge a fee not to exceed $1,500 for the
purchase of a single copy of an annual, public-use data set.

(2) A public-use data set shall be available for purchase no later
than sixty (60) days after the end of the facility reporting period as
established in 900 KAR 7:030. Special requests for data shall be
prioritized and completed at the discretion of the custodial agency.

Section 6. Incorporation by Reference.

(1) "Agreement for Use of Kentucky Health Facility and
Services[Claims] Data’, May 2023[2017], is incorporated by
reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Cabinet for Health and Family
Services, Office of Data Analytics[Health—Peliey], 275 East Main
Street 4WE, Frankfort, Kentucky 40621, Monday through Friday, 8
a.m. to 4:30 p.m._This material is also available on the office's
Web site at
https://www.chfs.ky.qov/agencies/ohda/Pages/hfsd.aspx.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Advisor, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care
(As Amended at ARRS, April 9, 2024)

902 KAR 20:048. Operation and services; nursing homes.

RELATES TO: KRS 194A.700(1), 194A.705(2)(c), 209.030,
209.032, 216.510-216.525, 216.532, 216.537, 216.540, 216.789,
216.793, 216A.080, 310.021, 310.031, 315.035, 333.030, 21 C.F.R.
Part 1317, 29 C.F.R. 1910.1030(d)(2)(vii), 45 C.F.R. Parts 160, 164,
42 U.S.C. 1320d-2 — 1320d-8[216B-010-216B-130,-216B-990]

STATUTORY AUTHORITY: KRS 216B.042[;—216B-105;

]
NECESSITY, FUNCTION, AND CONFORMITY: KRS 216B.042
requires the Cabinet for Health and Family Services to promulgate
administrative regulations necessary for the proper administration of
the licensure function, which includes establishing licensure
standards and procedures to ensure safe, adequate, and efficient
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health facilities and health services[and-216B-105-mandate-thatthe

services]. This administrative regulation establishes minimum
licensure reqwrements for the operation of and services provided

by[existing] nursing homes.[-Fhis-administrative-regulation-does-net
address-the establishment of new nursing-homes. Executive Order

F ’ ’ ;’ ff f ; .
programs-under the Cabinetfor Health Services.]

Section 1. Definitions.

(1) “Activities of daily living" is defined by KRS

194A. 700(1)[mean&aeﬂanﬂe&e#se#—help4&g—bemgﬂable4e4eedr

(2) "Administrator" means a person who has a ||cense to practice
long-term care administration[is—licensed—as—a—nursing—home
administratoer] pursuant to KRS 216A.080.

(3) [%mﬂed—numuemstlmeaﬂsa—heak#eapeewies&enai

[(4)] "Licensed dietitian[dieﬁeian]" means a health care
professional who is licensed pursuant to KRS 310.021.

(A[E5)] "Nursing home" means an establishment located in a
permanent building that has resident beds and provides:

(a) Medical services; and

(b) Continuous nursing services[-Facility—means—a—nursing

means medications

(_)[@ [(5)] "PRN medications"

admmlstered as needed

(6)[(A] "Restraint" means any pharmaceutical agent or physical
or mechanical device used to restrict the movement of a [patiert-or
the-movement-ef-a-]portion of a resident's[patient's] body.

Section 2. [Scope-of-Operations-and-Services—Nursing-homes

ot of medi iiors.

[Seetien-3-] Administration and Operation.

(1) Licensee. The licensee shall;

(a) Be legally responsible for;

1. The operation of the facility; and[-fer]

2. Compliance with federal, state and local laws, and
administrative regulations pertaining to the operation of the facility;
and

(b) Contract for professional and supportive services not
available in the facility as dictated by the needs of each resident.

(2) [Administrator:]

[&)] All facilities shall have an administrator who shall:

(a) Be[whe-is] responsible for the day-to-day operation of the
facility; and

(b) Designate one (1) or more staff to act on behalf of the
administrator or to perform the administrator's responsibilities in the
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administrator's[who—shall—delegate—such—respensibility —in—his]

absence.

[_Qb)] [lhe—heensee—shaﬂ-em#aet—femrefessm}akqu—suppem

- -]
(3) Administrative records.
(a) The facility shall maintain a resident registry that documents

|Date of discharge.

44am&e#pat+ent—aﬂdr
(b) The facility shall [require-and-Jmaintain a record of written
recommendations or comments from consultants regarding the
program and its development on a per visit basis.

(c) The facility shall maintain menu and food purchase records[

(d)

1. The administrator or administrator's designee shall make a
written report of any incident or accident involving a:

a. Resident,[patient(]including a medication error[errers] or drug
reaction;

b. [reactions)]Visitor; or

c. Staff member.

2. The report shall;

a. ldentify[

incident; and[-]

b. [Fhereportshall-|Be filed in an incident file.

(4) Policies. The facility shall have[establish] written policies and
procedures that govern all services provided by the facility. The
[written-]policies shall[-inelude]:

(a) Address resident[patient] care and services, including[-te
nelude] physician, nursing, pharmaceutical[{ircluding—medication
stop-orders-poliey)

], and reS|dent|aI seNlcesl[]

] any staff member who witnessed the

(b) Reguw [
] the reporting of cases of abuse,

neglect, or exploitation of adults [ard-ehildren—]pursuant to KRS
209.030, including evidence that all allegations of abuse, neglect, or
exploitation shall be thoroughly investigated internally to prevent

further potential abuse while the investigation is in
progress;[Chapters-209-and-620:]

(c) Prohibit the use of chemical and physical restraints, except

as authorized by KRS 216.515(6); and[Use-ef restraints-—The-facility
shathave&wnﬂenpelwﬂmaddeesses%heeseeﬁres&awﬂsaﬂdra

]

(d) [Missing—patient—procedures.—Thefacility—shalla—written
procedure—to—|Specify in a step-by-step manner the actions
that[whieh] shall be taken by staff iffwhen] a resident[patient] is
[determined-te-be-]lost, unaccounted for, or on other unauthorized
absence.

(5) [Resident][Patient][-rights-]Resident[Patient] rights shall be
provided for pursuant to KRS 216.510 to 216.525.

(6) Admission.

(a) A resident in a nursing home shall:

1. [Patients—shall-|Be admitted only upon the referral of a
physmanl[ ]

Additionally, the facility shall- admit only persons who JHave

a [vaneﬁl—ef—]medlcal condition that requires:[cenditions-and-require]

a. Medical services;[;]

b. Continuous nursing[medieal] services;[;] and

c. Residential[tapatient] care, but [de—]not [eurrently—regquire
Jinpatient hospital services; and[:]

3. Not have[The-facilityshall-net-admit-persons-whese] care
needs that exceed the capability of the facility.

(b)

1. Upon admission, the facility shall obtain the:

a. Resident's[patient's] medical diagnosis;

b. [;] Physician's orders for the care of the resident;[patient] and[
the]

c. Transfer form.

2. Within forty-eight (48) hours after admission, the facility shall
obtain a medical evaluation from the resident's[patient's] physician
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including:

a. Current medical findings;[;]

b. Medical history; and

c. Physical examination.

3. The medical evaluation may be a copy of the discharge
summary or history and physical report from a hospital or nursing
facility, if done within five (5) days prior to admission.

(c) Upon[Befere] admission, the facility shall provide the
resident[patient] and a responsible member of the resident's[his]
family or other designated representative with written information

1. Accompany the resident; and[patient—Fhe-transferform-shall]
2. Include the following[atHeast]:

a. Physician's orders (if available);[;]

b. Current information regarding the resident's[relative—to]
diagnosis with a history of any health conditions that
require[problems—requiring] special care;[;]

c. A summary of [the-ceurse-ef]prior treatment, special supplies,
or equipment needed for the resident's[patient] care;[;] and

d. Pertinent social information on the resident[patient] and
resident's[his] family.

reqardlnq the faCI|ItVS poI|C|es [eemw#ee—shaﬂ—be—m#emred—m
] including;

1. Services offered and charges;[feesreimbursement;]

2. Visitation rights during serious illness;[;]

3. Visiting hours; and[;]

4. Type of diets offered[-and-servicesrendered)].

(d) The facility shall [previde-and-Jmaintain a system for:

1 Identifying each resident's[patient's] personal property; and

[faciliies—for—]|Safekeeping [ef—his—declared—]valuables,
incluqu assurance that each resident's[—Each—patients] clothing
and other property is[shall-be] reserved for the resident's[his] own
use.

(7) Discharge planning. The facility shall have a discharge
planning program to ensure[assure] the continuity of care for
residents who are:

(a) [patients-being-]Transferred to another health care facility; or

(b) [being-]Discharged to the home.

(8) Transfer and discharge.

(a) The facility shall;

1. Comply with the requirements of 900 KAR 2:050 upon[when]
transferring or discharging a resident; and[residents:]

2.[(a)] [Fhefacility-shall-]Have written transfer procedures and

agreements for the transfer of a resident[patients] to a higher

(9) Tuberculosis testing.

(@) All employees of a nursing home[and—patients] shall be
screened and tested for tuberculosis in accordance with the
provisions of 902 KAR 20:205.

(b) Residents of a nursing home shall be screened and tested in
accordance with 902 KAR 20:200[;Fuberculosis-testing-in-longterm
care-facilities].

(10) Personnel.

(a) In accordance with KRS 216.532, a nursing home shall not
employ or be operated by an individual who is listed on the nurse
aide and home health aide abuse registry established by 906 KAR
1:100.

(b) In accordance with KRS 209.032, a nursing home shall not
employ or be operated by an individual who is listed on the
vulnerable adult maltreatment[caregiver—misconduect] registry
established by 922 KAR 5:120.

(c) A nursing home shall obtain a criminal record check on each
applicant for initial employment in accordance with KRS 216.789
and 216.793.

(d) A nursing home may participate in the Kentucky National
Background Check Program established by 906 KAR 1:190 to
satisfy the background check requirements of paragraphs (a)
through (c) of this subsection.

intensity Ievel of care, if |nd|cated[e&hepheal#kea¥e4aeumeswh4eh
].

(b) A[Any] facility that[which] does not have a transfer
agreement in effect, but has attempted in[which-documents-a] good
faith [attempt]to enter into [sueh-]an agreement shall be considered
to be in compliance with the requirements of paragraph (a)2. of this
subsection[licensure-reguirement].

(c) The transfer procedures and agreements shall;

1. Specify the responsibilities each party[iastitution] assumes in
the transfer of residents;[patients-and]

2. Establish responsibility for notifying the other party[institution
promptly] of an[the] impending transfer; and[ef-a-patient-and]

3. Arrange for appropriate and safe transportation of the resident
and resident's files.

(d) Except in cases of emergency, the administrator shall:

1.[(b)] Initiate a transfer through the resident's physician if the
resident's[When—the—patient's] condition exceeds the scope of
services of the facility;[;-the-patientupon-physician's-orders(except
m%asese#emergeaey}—sl%e%stare&pmmpﬂ%&o%hespﬁal

} i ;] or

2. Contract for services [shall-be-contracted-for-]from another
community resource_to meet a resident's needs.

(e)[¢e)] If a resident's condition improves and the resident may
be served[When-changes-and progress-occur-which-would-enable
the—patient—to—funetion] in a less [structured—and—]restrictive
environment, [and-the-less-restrictive-environment-cannotbe-offered
at—the—facility,—]the facility shall offer assistance in making
arrangements for the resident[patients] to be transferred to a lower
intensity level of care[facilities-providing-appropriate-services].

(O[¢eh)] Except in an emergency, the resident, resident's
responsible family member, [patient—his-next-ef-kin-]or guardian, if
any, and the attending physician shall be consulted in advance of
the transfer or discharge[-ef-any-patient].

(9)[¢e)] If a resident transfers[When-a-transferis] to another level
of care[-within-the-same-faeility], the complete medical record or a
current summary of the resident's medical record shall accompany
the resident[thereof shall-be-transferred-with-the-patient].

(h)[¢B] If the resident[patient] is transferred to another health
care facility or home to receive[be—cared—forby—a] home health
services[ageney], a transfer form shall;

2188

(e) A[Job-deseriptions:] written job description[deseriptions] shall
be developed for each category of personnel, including:[te-include]

1. Qualifications;[;]

2. Lines of authority; and

3. Specific duty assignments.

(D[b)] [Employee-records:] Current employee records shall be
maintained on each staff member and contain:

1. Name and address;

2. Verification of[shal-nelude—a—resume—of-each-employee's]
training and experience, including evidence of current licensure,[ef]
registration, or certification, if applicable;

3. Employee[whererequired-by-taw;] health records;

4. Annual performance evaluations; and

5. Documentation of compliance with the background check
requirements of paragraphs (a) through (c) of this subsection[;

7

. ’ ]

(9)[€e)] Staffing requirements.

1. Staffing in the facility shall be sufficient in number and
qualifications[have-adeguate-persennel] to meet the personal care,
nursing care, supervision, and other needs of each resident[the
panents] on a twenty-four (24) hour baS|s [Jhe—number—and

. . ination.]
[3:] A responsible staff member shall be on-site[en-duty] and

awake at all times to ensure[assure] prompt, appropriate action in
cases of injury, iliness, fire, or other emergencies.

3.[4:] The use of volunteers shall not be included in the[counted
to-make-up] minimum staffing requirements_of this paragraph.

(h)[5<] The facility shall have a director of nursing [service-Jwho:

1. Is a registered nurse and [whe-]works full time during the
day;[;] and[-whe]
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2. Devotes full time to the nursing services[service] of the facility.

(i) If the director of nursing has administrative responsibility for
the facility, there shall be an assistant director of nursing to ensure[;
so] that there is[shalt-be] the equivalent of a full-time director of
nursing[-service].

(1) The director of nursing shall:

1. Be trained or experienced in areas of nursing service,
administration, rehabilitation nursing, psychiatric, or geriatric
nursing;[:]

2. Be[Fthe-director-of- the-nursing-service-shall-be] responsible
for[z]

[&=] developing and maintaining:

a. Nursing service objectives;[;]

b. Standards of nursing practice;[;]

c. Nursing procedure manuals;[;] and

d. Written job descriptions for each level of nursing personnel;[:]

3.[bs] Recommend[recommending] to the administrator the
number and levels of nursing personnel to be employed;

4. Participate in_staff[;—participating—in—their] recruitment and
selection or recommend[anrd—recemmending] termination, if[ef
employment-when] necessary;[:]

5.[e<] Assign and supervise[Assigning-and-supervising] all levels
of nursing personnel;[:]

6.[ek] Participate[Participating] in planning and budgeting for
nursing care;[+]

7.[es] Participate[Participating] in the development
implementation of resident[patient] care policies;[:]

8.[f] Coordinate[Coerdinating] nursing services with other
resident[patient] care services;[:]

9.[¢:] Plan and conduct[Planning—and—conducting] orientation
programs for new nursing personnel and annualleentinding] in-
service education for all nursing personnel;[:]

10.[h-] Participate[Participating] in the screening of prospective
residents[patients] in terms of requwed nursmg serwces

11. Ensure[Assure][

[k] [Assuring] that a written monthly assessment of the
resident's[patient's] general condition is completed;[:]

12.[s] Ensure[Assure][assuring] that a nursing care plan
is:[shall-be]

a. Established for each resident;[patient] and[-shall-be-that-his

and

b. Reviewed and modified as necessary;[-]

13.[k] Ensure[Assure] that all nurses and unlicensed
staff[Assuring—that—registered—nurses,—licensed—practical-nurses;
nurses-aides-and-orderlies] are assigned duties consistent with their
training and experience; and[:]

14.[k] Ensure[Assure][Assuring] that a monthly review of each
resident's[patient's] medications is completed and notify[retifying]
the resident's physician iffwhen] changes are appropriate.

(k)[6-] Supervising nurse.

1. The facility shall have a full-time registered nurse who

provides or supervises nursing care[-shall-be-provided-by-er-under
the-direction-of-a-full-time-registered-nurse

]

2. The supervising nurse:

a. May be the director of nursing or the assistant director of
nursing;

b. [and-]Shall be trained or experienced in the areas of:

(i) Nursing administration and supervision;[;]

(ii) Rehabilitative nursing;[5]

(i) Psychiatric_nursing; or

(iv) Geriatric nursing;[]

C. [Fhe-supervising-aurse-|Shall make daily rounds to all nursing
units that perform[perferming-such] functions that include:[as]

(i) Visiting each resident;[patient;] and

(i) Reviewing medical records, medication
resident[patient] care plans, and staff assignments;[;] and

d. lffwhenever] possible, shall accompany the physician during
visits with residents[accompanying—physicians—when—visiting
patients].

(O[*] Charge nurse.

1. There shall be at least one (1) registered nurse or licensed
practical nurse on duty at all times who shall be[is] responsible for

the nursing care of residents[patients-during-her-tourof-duty].

cards,
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2. If[When] a licensed practical nurse is on duty, a registered
nurse shall be on call.

(m)[8:] Pharmacist. The facility shall retain a licensed
pharmacist on a full-time, part-time, or consultant basis to direct
pharmaceutical services.

(n)[9+] Therapists.

1.[a] If the facility provides rehabilitative services beyond
rehabilitative nursing care;[aFe—eﬁeFed—whether] d|rectly or through
contract the[

. ] services shall be provided or supervised
by qualified therapists that[te] include, depending on the service,
licensed:

a. Physical therapists;

b. Speech-language[;-speech] pathologists; or[-and]

c. Occupational therapists.

2.[b:] lfWhen] supervision is less than full time, it shall be;

a. Provided on a planned basis; and[-shall-be]

b. Frequent enough, in relation to the [staff-]therapist's training
and experience, to ensure[assure] sufficient review of individual
treatment plans and progress.

3.[e:] In a facility with an organized rehabilitation service using a
multidisciplinary team approach to meet all of a resident's[the]
needs[—ef-the—patient;] and iffwhere] all rehabilitative[therapists’]
services are administered under the direct supervision of a physician
qualified in physical medicine who determines[will-determine] the
goals and limits of the therapists' work[;] and prescribes modalities
and frequency of therapy, persons with qualifications other than
licensed therapists[those-described-in-subsection{9){c)9a—of this
seetion] may be assigned duties appropriate to their training and
experience.

(0)[26-] Dietary. Each facility shall have a full-time staff person
designated by the administrator who shall be:[;]

1. Responsible for the total food service operation of the facility;
and

2. On duty a minimum of thirty-five (35) hours each week.

(p)[3%] Each facmty shall designate one (1) or more stafffa

] who shall[will] be responsible for:

1.[a:] Maintaining medical records;

2.[b-] Arranging for social services; and

3.[e:] Developing and implementing the activities program and
therapeutic recreation.

(9)[*2:] The facility shall ensure that supportive personnel,
consultants, assistants, and volunteers are[shal-be] supervised and
[shal-]function within the policies and procedures of the facility.

(N[teh] An employee who contracts a communicable or[Health
requirements—No-empleyee-contracting-an] infectious disease shall;

1. Be immediately excluded from[-appearat] work; and

2. Remain off work until cleared as noninfectious by a health
care practitioner acting within the practitioner's scope of practice[
untit-the-infectious-disease-can-ne-longer-be-transmitted].

() In-service training.
1. Each facility employee shall receive orientation and annual in-

service training that corresponds with the staff member's job duties.
2. Documentation of orientation and in-service training shall be
maintained in the employee's record and shall include:
a. Palicies regarding the responsibilities of specific job duties;
b. Services provided by the facility;

~ clte)] [OHentation—program—The—facility—shall—conduct—an

services-and] Emergency and disaster procedures;

d. Procedures for the reporting of cases of adult abuse, neglect,
or exploitation pursuant to KRS 209.030;

e. Residents rights established by KRS 216.510 to 216.525;

and[-]

£.160] Other[m-seme&tralmg]

[Z] [ ] training and ongoing
education that[te] correspond with the duties of the staff

person's[theif] respective job[jebs:]
(2] [Al-nursing-personnel-shall-receive-in-service-or-continuing

.
(11) Medical records.
(@) The facility administrator or staff member in charge of
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medical records shall ensure[assure]that a complete medical
record is kept for each resident with all entries current, dated, and

(b) The facility may use and disclose resident records. Use and
disclosure shall be as established or required by HIPAA, 42 U.S.C.

and—stgned—] Each record shaII |nclude

1. Identification information,[data] including:

a. Resident's[The-patient's] name;[;]

b. Address;[-and]

c. Social Security, Medicare, and Medical Assistance

identification number, if appropriate;[{ifavailable);]
d. Name, address, and telephone number of the referral agency;

e. Name and telephone number of the resident's[persenal]
physician_or health care practitioner;

f. Name, address, and telephone number of the resident's
responsible family member, gquardian,[rext—of—kin] or other
responsible person; and

g. Date of admission;[]

2. Admitting medical evaluation as required by subsection (6)(b)

of thls sect|on [by—a—phyaean—melﬁdmg—eu#eﬂt—med}eal—ﬂﬂéngs—

3. Dated and signed orders for medication, diet, or[and]
therapeutic services;[:]

4. Physician's progress notes indicating any[deseribing
sighificant] changes in the resident's[patient's] condition,
documented[wxitten] at the time of each visit;[]

5. Findings and recommendations of consultants;[:]

6. A medication sheet that includes[which-contains] the date,
time given, name of each medication dosage, name of the
prescribing physician_or practltloner as authorized by the scope of

Qractlc [

3 | and name of nurse or
medication

certified aide[persen] who administered the
medication;[:]
7. Nurse's notes indicating any changes in the

resident's[patient's] condition, including:
a. A[ﬁaenens—respenses—amtudes—appeme—et%Nmmg

response to medications orf;

respense-to] treatments;[;]

b. Mode and frequency of PRN medications administered;[;]

c. Condition necessitating administration of PRN medication;[;]

d. Reaction following PRN medication;[;]

e. Visits from the[by] physician and phone calls to the
physician;[;]

f. Medically prescribed diets; and

a. Preventive maintenance or rehabilitative nursing measures;[-]

8. Written assessment of the resident's[patient's] monthly
general condition;[+]

9. Documentation[Reperts] of dental,
services (if applicable);[:]

10. Changes in the resident's[patients] response to the activity
and therapeutic recreation program;_and[:]

11. A discharge summary, signed and dated by the attending
physician within one (1) month of discharge from the facility.

(12)[(b)] Retention of records. After death or discharge, the
completed medical record shall be placed in an inactive file and

retained for at least six (6) years.[patient's-death-er-discharge-the
completed-medical-record-shall-beplaced-in-an-inactive-file-and

stained-for five (5) years o Fneas_e'e S-FiRoF ee('S)y_eansate_

]

(13) Confidentiality and Security: Use and Disclosure.

(a) The facility shall maintain the confidentiality and security of
resident records in compliance with the Health Insurance Portability
and Accountability Act of 1996 (HIPAA), 42 U.S.C. 1320d-2 through
1320d-8, and 45 C.F.R. Parts 160 and 164, as amended, including
the security requirements mandated by subparts A and C of 45
C.F.R. Part 164, and as provided by applicable federal or state law.

laboratory, and x-ray
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1320d-2 through 1320d-8, and 45 C.F.R. Parts 160 and 164, or as
established in this administrative requlation.

(c) The facility may establish higher levels of confidentiality and
security than those required by HIPAA, 42 U.S.C. 1320d-2 to 1320d-
8, and 45 C.F.R. Parts 160 and 164.

Section 3.[Seetion4-] Provision of Services.

(1) Physician services.

(a) The health care of each resident[every—patient] shall be
under the supervision of a physician who, based on an evaluation of
the resident's[patient's] imnmediate and long-term needs, prescribes
a planned regimen of medical care that[whieh] covers;

1. Indicated medications;[;]

2. Treatments;[;]

3. Rehabilitative services;[;]

4. Dietj[;]

5. Special procedures recommended for the health and safety
of the resident;[patient;]

6. Activities;[;]

7. Plans for continuing care; and

8. Discharge.

(b)

1. Each resident[Patients] shall be evaluated by a physician at
least one (1) time[enee] every thirty (30) days for the first sixty (60)
days following admission.

2. After[Subsegquent-to] the 60th day following admission, the
physician shall evaluate the resident[patients-shall-be-evaluated-by
a-physieian] every sixty (60) days unless justified and documented
by the attending physician in the resident's[patient's] medical record.

3. There shall be evidence in the resident's[patient's] medical
record of the physician's[physician] visits [to—the—patient—]at
appropriate intervals.

(c) There shall be evidence in the resident's[patient's] medical
record that the [patients—]Jattending physician has made
arrangements[arrangement] for the medical care of the
resident[patient] in the physician's absence.

(d)

1. [Availability-of physiciansfor-emergency—eare—]The facility
shall have an arrangement[arrangements] with one (1) or more
physicians who shall[wil] be available to furnish necessary medical
care in case of an emergency if the physician responsible for the
care of the resident[patient] is not immediately available.

2. A schedule listing the names and telephone numbers of
[these]physicians and the specific days each is[shall-be] on call shall
be posted in each nursing station.

3. There shall be established procedures for[te-be-followed-in
an] emergency situations that:[-which-cover]

a. Address immediate care of the resident;[patient;]

b. Persons to be notified;[;] and

c. Reports to be prepared.

(2) Nursing services.

@) [ —]There shall be
twenty-four (24) hour nursing services[service] with a sufficient
number of nursing personnel on duty at all times to meet the total
needs of residents[patients].

(b) Nursing personnel shall include registered nurses, licensed
practical nurses, and unlicensed staff members[aides-and-erderlies].

(c) The amount of nursing time available for resident[patient]
care shall be exclusive of non-nursing[rennursing] duties.

(d) Sufficient nursing time shall be available to ensure[assure]
that each resident[patient]:

1. Receives[Shall-receive] treatments, medication, and diets as
prescribed,;

2. Receives[Shall-receive] proper care to prevent decubiti and
is[shall-be] kept comfortable, clean, and well-groomed;

3. Is[Shall-be] protected from accident or[and] injury by the
adoption of indicated safety measures; and

4. |s[Shallbe] treated with kindness and respect.

(3)[(b)] Rehabilitative nursing care.

(a) There shall be an active program of rehabilitative nursing

care that helps[directed-toward-assisting] each resident[patient-to]
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achieve and maintain the resident's[his] highest level of self-care
and independence.

(b)[%=] Rehabilitative nursing care initiated in a[the] hospital shall
be continued immediately upon admission to the facility.

(€)[2:] Nursing personnel shall;

1. Be taught rehabilitative nursing measures; and

2. Provide rehabilitative nursing care to residents daily, such as[
shallinclude]:

a. Maintaining good body alignment and proper positioning of
bedfast residents[patients];

b. Encouraging and assisting bedfast residents[patients] to
change positions at least every two (2) hours, day and night, to
stimulate circulation and prevent decubiti and deformities;

c. Making every effort to keep residents[patients] active and out
of bed for reasonable periods of time, except iffwhenr]
contraindicated by physician's orders;[;-and]

d. Encouraging residents[patients] to achieve independence in
activities of daily living by teaching self-care[sel-care], transfer, and
ambulation activities;

e.[ek] Assisting residents[patients] to adjust to their disabilities,
to use their prosthetic devices, and to redirect their interests if
necessary;_and

f.[es] Assisting residents[patients] to carry out prescribed
physical therapy exercises between visits of the physical therapist.

(4)[te)] Dietary supervision.

(a) Nursing personnel shall ensure[assure] that each resident
is[patients-are] served a diet[diets] as prescribed.

(b) A resident in need of[Patients-reeding] help [ir-]eating shall
be assisted promptly upon receipt of meals.

(c) Food and fluid intake [ef-patients-]shall be observed and
deviations from normal shall be reported to the charge nurse.

(d) Persistent unresolved problems shall be reported to the
physician.

(5)[¢e] Nursing care plan.

(a) There shall be a written nursing care plan[plans] for each
resident[patient] based on the:

1. Nature of illness;[;]

2. Treatment prescribed;[;]

3. Long and short term goals; and

4. Other pertinent information.

(b)[%=] The nursing care plan shall;

1. Be a personalized, daily plan for the resident;[individual

- ]

2. Indicate the resident's[what] nursing care needs, including:[is
needed;]

a. How the nursing carefit] can best be accomplished for the
resident;

b. The resident's[each—patient—what—are—the—patients]
preferences;[-what]

c. Methods and approaches that are most successful;[;] and

d. Any[what] modifications that are necessary to ensure[irsure]
best results;[+]

3.[27] [Nursing—care—plans—shall] Be available for use by all
nursing personnel;_and;[]

4.[3:] [Nursing—care—plans—shall] Be reviewed and revised as
needed.

(€)[4:] Relevant nursing information from a resident's[the]
nursing care plan shall be included with other medical information if
the resident is[when-patients-are] transferred.

(6)[€3)] Specialized rehabilitative services.

(a) Rehabilitative services shall;

1. Be provided upon written order of the physician;

2. Indicate the[which-indicates] anticipated goals; and

3. Prescribe[preseribes] specific modalities to be used,
including[-and] frequency of physical, speech, or[and] occupational
therapy services.

(b) Therapy services [shall-]include:

1. Phy5|cal therapyl[whtehmetudesr]
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electrieity-]
2. Speech therapy, and[—whteh—melade&]

-]
3. Occupational therapy[-services-which-include:]
[a] [Assisting-the-physicianin-his-evaluation-of the patientslevel ) ient:

(c) Therapists shall collaborate with the facility's medical and
nursing staff in developing the resident's[patient's] total plan of care.

(d) [Ambulation—-and-therapeuticequipment—]Commonly used
ambulation and therapeutic equipment necessary for services
[effered-]shall be available, including:

1. [feruse-in-thefacilitysuch-as-|Parallel bars;[;]

2. Hand rails;[;]

3. Wheelchairs;[;]

4. Walkers;[;]

5. Walkerettes;[;]

6. Crutches; and

7. Canes.

(e) [Fhe-]Therapists shall advise the administrator concerning
the purchase, rental, storage, and maintenance of equipment and
supplies.

(N)[4)] Personal care services. Personal care services shall
include[-]assistance with;

(a) Bathing;[;]

(b) Shaving;[;]

(c) Cleaning and trimming of fingernails and toenails;[;]

(d) Cleaning of the mouth and teeth;[;] and

(e) Washing, grooming, and cutting of hair.

(8)[¢5)] Pharmaceutical services.

(@) The facility shall provide pharmaceutical services,
including[appropriate——methods——and] procedures that
ensure[assure]_the accurate acquiring, receiving,[fer—obtaining;]
dispensing, and administering of all drugs and biologicals_to meet

the needs of each readent[—develeped—mth—the—adwee@t—a%eensed

- - ].
(b) [H] The facility shall employ or obtain the services of[has-a

pharmacy-department;] a licensed pharmacist who shall:

1. Provide consultation on all aspects of the provision of
pharmacy services in the facility;

2. Establish a system of records of receipt and disposition of all
controlled drugs in sufficient detail to enable an accurate
reconciliation;

3. Determine that drug records are in order; and

4. Ensure that an account of aII controlled drugs is maintained
and reconciled[

(c) If the facility does not have a pharmacy department it shall
ensure that[have-provision-for-prompthy-ebtaining] prescribed drugs
and biologicals may be obtained from a community or institutional
pharmacy holding a valid pharmacy permit issued by the Kentucky
Board of Pharmacyl[;] pursuant to KRS 315.035.

(d) If the facility does not have a pharmacy department, but
maintains[dees-maintain] a supply of drugs,[:]

[%] the consultant pharmacist shall;

1. Be responsible for the control of all bulk drugs;[-and]

2. Maintain records of the[their] receipt and disposition_of bulk
drugs; and[:]

3.[2:] [Fhe-consultantpharmacistshall] Dispense drugs from the
drug supply, properly label them, and make them available to
appropriate licensed nursing personnel.

[3—] [Premens—shau—be—maﬁte—fer—emetgeney—mthdtawal—e#

(e) A facility that stores and administers non-controlled
substances in an emergency medication kit (EMK) shall comply with
the limitation on the number and quantity of medications established
by 201 KAR 2:370, Section 2(4)(b).
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() A facility that stores and administers non-controlled
substances from a long-term care facility drug stock shall comply
with the limitation on the number and quantity of medications

estabhshed bv 201 KAR 2370 Sect|on 2(5)(a)[An—emergeney

(9)[¢H] Medication services.

(a)[%=] Medication administered to a resident[Al—medications
administered—to—patients] shall be ordered in writing by the
prescribing;:

1. Physician;_or

2. Health care practitioner as authorized by the scope of

. I

(c) An intramuscular injection[inrjections] shall be administered
by a licensed nurse or [a-]physician.

(d) If an intravenous injection is[inrjections—are] necessary, the
injection[they] shall be administered by a licensed physician or
registered nurse.

(e) Each medication[dese] administered shall be recorded in the
resident's medical record.

(A[a:] The nursing station shall have readily available items
necessary for the proper administration of medications.

(@)b] The facility shall ensure that[{r—administering
medications;] medication cards or another[ether]appropriate

system is[state—approved-systems—shall-be] used and checked

practice[advanced-practiceregistered-nurse-as-authorizedin-KRS
314-011(8)and-314-042(8)therapeutically-certified-optometrist-in

(b) If an order is received by telephone, the order[erders] shall
be;

1. Recorded in the resident's medical record; and

2. Signed by the physician or other health care practitioner as
authorized under the practitioner's scope of practice within fourteen

114) day [ﬁ%ﬂ%ﬁeﬂeﬂs&ﬁm&%p#}a{mae%ﬂed}a&ely

(c) If an order for medication does not include a specific time
limit or a specific number of dosages, the facility shall notify the
physician or prescribing practitioner _that the medication will be
stopped at a certain date unless the medication order is continued[

(d) A registered nurse or pharmacist shall review each
resident's[patient's] medication profile at least monthly.
(e) The prescribing physician or other prescribing practitioner

shall review the resident's medication[patierts—medical] profile at
least every two (2) months.
(f) The facility shall release medications to a resident who is

dlscharged ugo [Ihe—paﬂent—s—attendmg—phys&emr—shaﬂ—be—neﬂ#ed

enl%en#}e] wrltten authonzatlon of the physman or Qrescnbmg
practitioner.

(10)[2:] Administration of medications.

(a) A licensed health professional may:

1. Administer medications
professional's scope of practice; or

2. Delegate medication administration tasks in accordance with

as authorized under the

against the [physician‘'s-]Jorders_of a physician or practitioner acting
under the scope of practice.

(h)[e:] A medication that is[Medications] prescribed for one (1)
resident[patient] shall not be administered to any other
resident[patient].

(i)[é:] A resident shall not be allowed to self-administer a
medication[Self-administration-of-medications-by-patientsshall-net
be-permitted] except:

1. On special order of the resident's[patient's] physician or
prescribing practitioner; or

2. In a predischarge program under the supervision of a licensed
nurse.

(1) The facility shall ensure[assure] that a medication error or
drug reaction is:

l.le] [Medication—errors—and—drug—reactions—shall—be]
Immediately reported to the resident's[patients] physician or
practitioner; and

2. Documented in the resident's[an-entry-thereof-made-in-the
patient's] medical record and |n[as—\NeH-as-en] an incident report.

(I [

ormation-shall-be provided-for use by the-nursing staff {e-g—the
American-Hospita 9‘ ulary-Sevice o tﬁ e-American-So6 e_tyl ©
references).]

[3:] [Labeling-and-stering-medications:]

[a] All resident medications shall be plainly labeled with the;

1. Resident's[patient's] name;[-the]

2. Name of the drug;[]

3. Strength;[;]

4. Name of the pharmacy;[;]

5. Prescription number;[;]

6. Date;[;]

7. Prescriber's[physician] name;_and[;]

8. Caution statements and directions for use, unless a[except
wher&aeeepted] modified unit dose distribution system is[systems

] used.

(1) All[¥he] medications [ef-each—patient-shall-be-]kept by th
facility shall be:[and]

paragraph (b) of this subsection.

(b) A facility may allow an unlicensed staff person to administer
medication in accordance with KRS 194A.705(2)(c) and 201 KAR
20:700 as follows:

1. Medication administration is delegated to the unlicensed staff
person by an available nurse;

2. If administration of oral or topical medication is delegated, the
unlicensed staff person shall have a:

a. Certified medication aide (CMA) | credential from a training
and skills competency evaluation program approved by the
Kentucky Board of Nursing (KBN); or

b. Kentucky medication aide credential from the Kentucky
Community and Technical College System; and

3. If administration of a preloaded insulin injection is delegated,
the unlicensed staff person shall have a CMA 1l credential from a

training_and sk|IIs competency evaluatlon program approved by
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1. Stored in the|r original contamers and
2. [ :
]Kept in a locked place.

(m) The facility shall ensure that:

1. AII[—and—the—perens—m—eharge—shaH—be—respeﬂsMe—fer—gMﬂg

-] medications

requiring refrigeration are[shall-be] kept in a separate locked box of
adequate size in the refrigerator in the medication area;[:]

2. Drugs for external use are[shall-be] stored separately from
those administered by mouth and injection;[:]

[b:] Medication containers having soiled, damaged, incomplete,
illegible, or makeshift labels are[shal-be] returned to the issuing
pharmacist or pharmacy for relabeling or disposal;[:]

4. Containers with[having] no labels are appropriately[shal-be]
destroyed[-in-accordance with-state-and-federal-laws.];

5.[e] Cabinets are well-lighted[shall-be—well-lighted] and of
sufficient size to permit storage without crowding; and|[:]

6.[d:] Expiredmedications and medications no longer in use
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are[shall-be] disposed of or destroyed appropriately[in-accordance
with-federal-and-state-laws-and-regulations:]

o] [ S ’ P ]

(11)[4-] Controlled substances. .

(a) Controlled substances shall be kept under double lock, for
example[{e-g=] in a locked box in a locked cabinet, and keys or

(b)[b-] Restraints that require lock and key shall not be used.

(c)[e-] Emergency use of a restraint[Restraints] shall be applied
only by appropriately trained personnel_if:

1. A resident poses an imminent risk of harm to self or others;
and

2. The emergency restraint is the least restrictive intervention to
achieve safety[safely].

access to the locked box and locked cabinet shall be accessible to
designated staff only[)].

(b) A nurse may delegate administration of a reqularly
scheduled controlled substance to a CMA if the medication has been
prescribed and labeled in a container for a specific resident.

(c) For a controlled substance ordered on a PRN basis, a nurse
may delegate administration to a CMA if:

1. The medication has been prescribed and labeled in a

(d)[e-] Restraints shall not be used as:[-a]

1. Punishment;[;-as]

2. Disciplinel[—as]

3. A convenience for [the-]staff;[;] or

4. Retaliation[as-a-mechanism-to-produceregression].

(13)[&-] Infection control[-ard-communicable-diseases).

(@)[a<] There shall be written infection control policies_that
address[ANhie#ar&eens&stenHNﬂh#}eu@eMeﬁs#eH&seas&@emrel

container for a specific resident;

2. The nurse assesses the resident, in person or virtually, prior
to administration of the PRN controlled substance;

3. The nurse assesses the resident, in person or virtually,
following the administration of the PRN controlled substance; and

4. The nurse documents administration of the PRN controlled
substance by a CMA in the resident's record.

(d) There shall be a controlled substances bound record_book
with numbered pages that includes:[-ir-which-is-recorded]

1. The name of the resident;[patient-the]

2. Date, time, kind, dosage, [balanrce-remaining-land method of
administration of each[al] controlled substance[substances];[-the]

3. Name of the physician or practitioner who prescribed the
medications; and

4. Name of the:

a. Nurse or CMA[the-hame-of-the-nurse] who administered the
controlled substance;[it;] or

b. Staff member who supervised the self-administration.

(e) A staff member with access to controlled substances[
addition-there] shall be responsible for maintaining a recorded and
signed:

1. Schedule Il controlled substances count daily;[;] and

2. Schedule I, IV, and V controlled substances count at least

one (1) time[onee] per week[-by-those-persons-who-have-access-to
eentreuedsubstanees] [All controlled substances which are left over

. .
acecordance with-21-C-F-R-1307-21]
(f) All expired or unused controlled substances shall be disposed

I:
1.[¢)] [Policies—which—address] The prevention of disease
transmission;_and[-to—and-from—patients—visitors—and—employees;

2.[@)] [Pelicies-which-address-the] Cleaning, disinfection, and
sterilization methods used for equipment and the environment.

(b)[b-] The facility shall provide in-service education programs
on the cause, effect, transmission, prevention, and elimination of
infections for all personnel responsible for direct [patient]care.

(14)[e:] Sharp wastes.

(@)[(Y] Sharp wastes[—including—needles,—scalpels,—razors,—or
other-sharp-instruments-used-for-patient-care-procedures;| shall be
segregated from other wastes and placed in puncture-
resistant[punetureresistant] containers immediately after use.

(b)[€¢H] A needle or other contaminated sharp[Needles] shall not
be recapped[-by-hand], purposely bent,[-of] broken, or otherwise
manipulated by hand as a means of disposal, except as permitted
by Centers for Disease Control and Occupational Safety and Health
Administration guidelines at 29 C.F.R. 1910.1030(d)(2)(vii).

(C)[€i)] A sharp waste container shall[Fhe-centainers-of sharp
wastes—shalleither] be incinerated on or off-site[eff-site], or be

rendered nonhazardous[—by—a—technology—ef-equal-or—superior
efficacy, which is approved by both the Cabinet for Health Services
and—the—NatuFal—Reseu#ees—and—Emenmental—PreteeﬂeﬂGabmet]
(d) Any nondisposable sharps shall be placed in a hard walled
container for transport to a processing area for decontamination.

of, or destroyed in accordance with 21 C.F.R. Part 1317 no later than
thirty (30) days:

1. After expiration of the medication; or

2. From the date the medication was discontinued.

() If controlled substances are destroyed on-site:

1. The method of destruction shall render the drug unavailable
and unusable;

2. The administrator or staff person designated by the
administrator _shall be responsible for destroying the controlled
substances with at least one (1) witness present; and

3. A readily retrievable record of the destroyed controlled
substances shall be maintained for a minimum of eighteen (18)
months from the date of destruction and contain the:

a. Date of destruction;

b. Resident name;

. Drug name;
. Drug strength;
. Quantity;

f. Method of destruction;

g. Name of the person responsible for the destruction; and

h. Name of the witness.

(h) A facility that stores and administers controlled substances
in an emergency medication kit (EMK) shall comply with the:

1. Requirements for storage and administration established by
902 KAR 55:070, Section 2(2), (5), and (7) through (9); and

2. Limitation on the number and quantity of medications
established by 902 KAR 55:070, Section 2(6).

(12)[5-] Use of restraints.

(a)[a=] Chemical and physical restraints[Ne-restraints] shall not
be used, except as authorized[permitted] by KRS 216.515(6).

| 210 [
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(15)[¢-] Disposable waste.

(a)[(D] [AH] Disposable waste shall be;

1. Placed in a suitable bag[bags] or closed container[eentainers]
so as to prevent leakage or spillage;[;] and[-shall-be]

2. Handled, stored, and disposed of in such a way as to minimize
direct exposure of personnel to waste materials.

(b)[G] The facility shall establish specific written policies
regarding handling and disposal of all waste materlal[wastes]

(16) Infectious or communicable diseases.

(a)[e] An_individual[Patients] infected with one (1) of the
following diseases shall not be admitted to the facility:

1. Anthrax;[;]

2. Campylobacteriosis;[;]

3. Cholera;[;]

4. Diphtheria;[;]

5. Hepatitis A;[]

6. Measles;[;]

7. Pertussis;[;]

8. Plague;f;]

9. Poliomyelitis;[;]

10. Rabies (human);[;]

11. Rubella;[;]

12. Salmonellosis;[;]

13. Shigellosis;[;]
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14. Typhoid fever;[;]

15. Yersiniosis;[;]

16. Brucellosis;[;]

17. Giardiasis;[;]

18. Leprosy;[;]

19. Psittacosis;[;]

20. Q fever;[s]

21. Tularemia; or[;-and]

22. Typhus.

(D)[E] A facility may admit a noninfectious:
tuberculosis resident in accordance with 902 KAR 20:200, Section 4

or Section 8(5)[patient-under-continding-medical supervision-for-his
tuberculosis-disease].

(c)[e=] A resident with symptoms or an abnormal chest x-ray
consistent with tuberculosis shall be isolated and evaluated in
accordance with 902 KAR 20:200, Sectlon 6(4)[Pat+enfes—wi¢h—aet4¥e

et].
(_)[h—] If a re&dent[—aﬁer—ad«tmssten—a—paﬂen{] is suspected of

having a communicable disease that would endanger the health and
welfare of other residents[patients], the administrator or
administrator's designee shall;

1. Contact[-assure-that] a physician;[-Hs-centacted] and
2. Ensure that appropriate measures are taken on behalf of the
reS|dent other residents, and staff[patient-with-the-communicable

(17) Laboratory, radiology, and other diagnostic services.

(a) Laboratory services.

1. The facility shall provide or obtain laboratory services to meet
the needs of its residents from a laboratory that is:

a. Part of a hospital; or

b. Licensed in accordance with KRS 333.030.

2. The facility shall provide or obtain laboratory services if
ordered by a physician or other health care practitioner acting within
the practitioner's scope of practice.

3. The facility shall:

a. Assist the resident in making transportation arrangements to
and from the source of service, if applicable; and

b. File in the resident's record a copy of each laboratory report
with the:

(i) Date of the service; and

(i) Name and address of the testing laboratory.

(b) Radiology and other diagnostic services. The facility shall:

1. Provide or obtain radiology and other diagnostic services if
ordered by a physician or other health care practitioner acting within
the practitioner's scope of practice;

2. Assist the resident in making transportation arrangements to
and from the source of service, if applicable; and

3. File in the resident's record a copy of the signed and dated
report of x-ray and other diagnostic services.

@)[{6}] [Iheiae#nysha#haveprewsmr&femb&aimgwqwed

; F . ;
[6D)] Dental services.

(a) The facility shall assist residents in obtaining[patients—te
ebtain] regular and emergency dental care.

(b) AlProvision—for-dental-care—patients—shall-be-assisted-te
obtainregularand-emergency-dentalcare-An-advisery| dentist shall;

1. Provide consultation;[;]

2. Participate in in-service education;[;]

3. Recommend policies concerning oral hygiene;[;] and[-shal]

4. Be available in case of emergency.

(c) f[Fhe-facility-when] necessary, the facility shall arrange for
the resident[patient] to be transported to the dentist's office.

(d) Nursing personnel shall assist the resident with

carrying[patientto-carry] out the dentist's recommendations.
@)[{8)] Somal services. [vaas&en—tepmedeauy—related—seeial

(a) The facility shall provide social services to:

1. Meet the medically-related social service needs of each
resident;

2. Meet the physical, mental, and psycho-social well-being of
each resident; and

3. Assist each resident in attaining or maintaining the highest
practicable level of functioning.

(b)[%] Upon admission, the facility shall evaluate a resident's

need for social seNlces[As—a—paFt—ei—the—pFeeess—ef—evaleanng—a

(c)[34] If the resident appears eligible for financial assistance

necessary to remain in the facility, the facility shall make a referral

for a fuII evaluation of need[Whete%herea#em&eaﬂe%%ha&ﬂnane{al

(d) The facility shall take appropriate action to obtain any
needed social services to help resolve issues related to a resident's:

1.[4] IIInessJSeetaLand—emeﬂenaHaeteF&related—te#}epaﬂent—s
]

2. Response to treatment;_or[-and-te-his]
3. Adjustment to care in the facility[-shall-be-recognized-and
appropriate—action—shall—be—taken—when—necessary—to—obtain

1

(e)[5-] The facility shall consider factors such as a

resident's[knewledge—of-the—patient's] home situation, financial
resources, community resources[—available—to—assist-him], and

[pertinent—]information related to the resident's[his] medical and
nursing care needs in any[regquirements—shall-be-used-in-making]

decisions regarding [his-]discharge from the facility.

(0 [Sonfidontalty of social data-Periinent social daia and

ef—sueh—mfemqaﬂen—k] The staff member respon5|ble for
coordinating social services shall;

1. Participate in clinical staff conferences;[-and]

2. Confer with the attending physician and nurses[at-intervals]
during the resident's[patient's] stay in the facility; and[—and-there
shall-be-evidence-in-the-record-of such-conferences:|

[2:] [Ihestaﬁhmembepaedrnuese&respensibleﬁfeptkepauems

]
3. IncIude[Reeerd&eLpeﬁ#mnFseeiaL##ermaﬁqureﬁaeﬁen
d

signed social service summaries in the resident's[shall-be-entered
promptly-in-the-patient's] medical record[-for-the-benefit-of-all-staff
involved-in-the care-of the-patient].
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(20)[(9)] Resident[Ratient] activities.

(a) The facility shall provide activities as an adjunct to the active
treatment program.

(b) Activities shall:

1. Be suited to the needs and interests of residents; and

2. [patients-shall-be provided-as-an-important-adjunct to-the
active-treatment-pregramand-te-][Encourage restoration offte] self-
care and resumption of normal activities[—Prevision-shall-be-made

for-purposeful-activities- which-are suited-to- the needs-and-interests
ionts].
(©)[¢a)] The activity leader shall use[—to—the—fullest-possible

extent—]community, social, and recreational opportunities_to the
fullest extent possible.

(d)[¢b)] Residents[Patients] shall be encouraged, but not forced
to participate in [sueh-]activities.

(e) The facility shall provide suitable activities for residents who
are [ i } Junable to leave their rooms.

(H[e)] The facility shall permit, and assist if needed, residents[
[Patients] who are able and [whe-]wish to [de-se-shall-be-assisted-to
Jattend religious services.

(9)[¢eh] The facility shall honor a resident's[Patients’] request to
see their clergymen or church leader and provide[shal-be-honered
and] space [shall-be-provided-]for privacy during visits.

(h)[¢e)] The facility shall ensure[assure] that visiting hours are
establ|shed in accordance Wlth KRS 216.537 and 216. 540[shau—be

(d) The facility shall:
1.[2.] Have[Bietary-staffing—There-shall-be] sufficient number of

food service personnel;
2. Ensure that the food service staff schedules are[—empleyed

shalLbe] posted and[]

3. If any food service personnel are assigned duties outside the
dietary department, the duties shall not interfere with the sanitation,
safety, or time required for regular dietary assignments.

(€)[3-] Menu planning.

1.[a;] Menus shall be planned, written, and rotated to avoid
repetition.

2. The facility shall meet the nutrition needs of residents in

accordance W|th a[sha”—be—met—m—aeee;danee—wuth—the—ewtent

andHn-accordance-with] physician's orders.

3. Except as established in subparagraph 5. of this
paragraph,[b-] meals shall correspond with the posted menu.

4. Menus shall[must] be planned and posted one (1) week in
advance.

5. lf{\when] changes in the menu are necessary:[;]

a. Substitutions shall provide equal nutritive value;[-and)]

b. The changes shall be recorded on the menu; and[-aH]

c. Menus shaII be kept on flle for at Ieast thlrty (30) days

()[H] The facility shall make available a variety of supplies and
equipment adequate to satisfy the individual interests of residents
such as:

L -

]Books and magazines;[;]

2. Daily newspapers;[;]

3. Games;[;]

4. Stationery;[;]

5. Radio and television; and

6. Craft and hobby supplies|-the-like].

(21)[¢26)] Transportation.

(a) If transportation of residents[patients] is provided by the facility
to community agencies or other activities, the following shall apply:

1. Special provision shall be made for each resident[patients]
who uses a wheelchair[use-wheelchairs].

2. An escort or assistant to the driver shall accompany a resident
or residents.[be-provided-in-transperting-patients-to-and-from-the
faeility] if necessary, to help ensure[-for-the-patient's] safety_during
transport.

(b) The facility shall arrange for appropriate transportation in
case of a medical emergency[emergencies].

(22)[(41)] Dietary[Residential] services.

(a) [Bietarny-services—]The facility shall provide or contract for
food services[service] to meet the dietary needs of the
residents, [patients] including:

1. Modified diets; or

2. Dietary restrictions as prescribed by the attending physician.

(b)

1. If [\When-]a facility contracts for food services[serviee] with an
outside food management company, the company shall provide a
licensed dietitian[gqualified][dietician-orcertified-nutritionistJon a
full-time, part-time, or consultant basis to the facility.

2. The licensed dietitian[gqualified][dieticianor—certified

[4:] Food preparation and storage.

a. There shall be at least a three (3) day supply of food to
prepare well balanced, palatable meals.

b. A record[Reecerds] of food purchased for preparation shall be
on file for thirty (30) days.

c.[b:] Food shall be prepared with consideration for any
individual dietary requirement.

d. Modified diets, nutrient concentrates, and supplements shall
be given only on the written orders of a:

(i) Physician;[;]

(i) Advanced practice registered nurse;[-as-autherized-in-KRS
314.011(8)-and 314.042(8),] or

(iii) Physician assistant[-as-autherizedinKRS-311.560(3)-and-(4)].

e.[e:] At least three (3) meals per day shall be served with not
more than a fourteen (14)[fifteen—25)] hour span between the
substantial evening meal and breakfast.

f. Between-meal snacks and beverages, including[te-include] an
evening snack before bedtime, shall be avallable at all times for each
resident, unless]|
when] medically contraindicated as documented by a physician in
the resident's record[indicated)].

g.[e] Foods shall be:

(i) Prepared by methods that conserve nutritive value, flavor,
and appearance; and

(i) [shall—be—attractively—]Served at the proper
temperature[temperatures;] and in a form to meet[-the] individual

pautritionist-|shall make recommendations to[have-continuing-liaison
with] the facility's medical and nursing staff [ef-the—facility—for
recommendations-]on dietetic policies affecting resident[patient] care.

3. The food management company shall comply with the[al-of
the-appropriate-requirements—for] dietary services requirements of
this subsection[in-this-administrativeregulation].

(Q)[E] [Fherapeutic—diets—]If the facility provides therapeutic
diets and the staff member responsible for the food services is not a
licensed dietitian[dietician—o+r—certified—nutritionist], the
responsible staff person shall consult with a licensed
dietitian[designated-person-responsiblefor food-service-is—not-a
W]ﬂ[%%m][w
qualified-dietician-or-gualified-nutritionist shall-be provided].
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needs.

h. A file of tested recipes, adjusted to appropriate yield, shall be
maintained.

i. Food shall be cut, chopped, or ground to meet individual needs.

|. If a resident[patient] refuses foods served, nutritional
substitutions shall be offered.

k.[es] All opened containers or left over food items shall be
covered and dated when refrigerated.

7.[5:] Serving of food.

a. If a resident[When-a-patient] cannot be served in the dining
room, trays shall;

(i) Be provided for bedfast residents[patients]; and[-shall]

(ii) Rest on firm supports such as overbed tables.
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b. Sturdy tray stands of proper height shall be provided for
residents[patients] able to be out of bed.

c.[as] Direct care staff shall be responsible for correctly
positioning a resident to eat meals served on a tray[Cerrect

d. A resident who requires help with[Patientsrequiring-help-in]

eating shall be assisted within a reasonable length of time.
e.[b:] The facility shall provide adaptive feeding equipment if

needed by a resident[self-help—devices—shall-be—provided—to
contribute-to-the patientsindependence-neating].

L.[6]
with[Sani

Food services shall be provided in accordance
1902 KAR 45:005.

(23)[(b)] Housekeeplng and maintenance services.

(a)[%] The facility shall;

1. Maintain a clean and safe facility free of unpleasant odors; and

2. Ensure that[-] odors are[shall-be] eliminated at their source by
prompt and thorough cleaning of commodes, urinals, bedpans, and
other [ebvieus-]sources.

(b) The facility shall:

1.[2:] Have available at all times an adequate supply of clean
linen essential to the proper care and comfort of residents;

2. Ensure that[shall-be-en-hand-atall-times:] soiled clothing and
linens [shall-receive immediate attention and [shal-]not be allowed
to accumulate;

3. Ensure that[] clothing and linens[erbedding] used by one (1)
resident[patient] shall not be used by another resident unless[until]
it has been laundered or dry cleaned; and[]

4.[3:] Ensure that soiled clothing and linens[lnen] shall be:

a. Placed in washable or disposable containers;[;]

b. Transported in a sanitary manner; and

c. Stored in separate, well-ventilated areas in a manner to
prevent contamination and odors.

(c) Equipment or areas used to transport or store soiled linen
shall not be used for handling or storing of clean linen.

(d)[4-] Soiled linen shall be sorted and laundered in the soiled
linen room in the laundry area.

(e) Hand-washing facilities with hot and cold water, soap
dispenser, and paper towels shall be provided in the laundry area.

(f)[5-] Clean linen shall be sorted, dried, ironed, folded,
transported, stored, and distributed in a sanitary manner.

(9)[6-] Clean linen shall be stored in clean linen closets on each
floor, close to the nurses' station.

(h)[#] Personal laundry [efpatients-or-staff-]shall be;

1. Collected, transported, sorted, washed, and dried in a
sanitary manner[;] separate from bed linens;[:]

2.[8] [Patients personatclothingshallbe]Laundered as often as

[is-]necessary;[- ]
3.

] The
responsibility of the facility unless the resident or resident's[patient
eetheupaﬂenps] family accepts thls responsibility; and[-]

faemtyéhau—b&]Marked or labeled to identify the resident so that it
may be[patient-ewner-and-Jreturned to the correct resident[patient].

(24)[9-] Maintenance. The premises shall be well kept and in
good repair_as established in this subsection.[-Regquirements-shall
include:]

(a)[a-] The facility shall ensure[irsure] that the grounds are well
kept and the exterior of the building, including the sidewalks, steps,
porches, ramps, and fences are in good repair.

(b)[b-] The interior of the building, including walls, ceilings, floors,
windows, window coverings, doors, plumbing, and electrical fixtures,
shall be in good repair. Windows and doors shall be screened.

(c)[e] Garbage and trash shall be stored in areas separate from
those used for the preparation and storage of food and shall be
removed from the premises regularly. Containers shall be cleaned
regularly.

(d)[€-] A pest control program shall be in operation in the facility.
Pest control services shall be provided by maintenance personnel of
the facility or by contract with a pest control company. The
compounds shall be stored under lock.

(25)[¢e)] Room accommodations.
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(a) A facility shall provide each resident with:

1. A bed that is[Each-patient-shall-be-provided-a-standard-size
bed-or-the-equivalent] at least thirty-six (36) inches wide;
—equipped-with-substantial-springs,—

2. [ ]A clean, comfortable
mattress with a support mechanism;[;]

3. A mattress cover;[;]

4. Two (2) sheets and a pillow;[;] and[-sueh]

5. Bed covering [as-is—+equired-]to keep the resident[patients]

comfortable.

pattents] shaII be placed o) that aresident does not[nepaﬂenpmay]

experlence discomfort because of proximity to a radiator, heat outlet,

orfi ] exposure to drafts.

(©)[2] The facility shaII provide:

1. Window coverings;[;]

2. Bedside tables with reading lamps,[{]if appropriate;[};]

3. Comfortable chairs;[;]

4. A chest or dresser with a mirror for each resident;

5. [dressers-with-mirrors-]A night light;[;] and

6. Storage space for clothing and other possessions.

(d)[3:] A resident[Ratients] shall not be housed in a room,
detached building, or other enclosure that has not been previously
inspected and approved for residential use by the Office of Inspector
General _and the Department of Housing, Buildinqs and

].

(e)[4] Basement rooms shaII not be used for sleeplng rooms for
residents[patients].
(A)[5-] Residents[Patients] may have personal

furniture |f[whemetsqahysteauy] feasible[:]
[6:] [

items and

(26) Living and dining area.

(a)[#] Each living room or lounge area and recreation area shall
have an adequate number of;

1. Reading lamps;[;] and

2. Tables and chairs or settees of sound construction and
satisfactory design.

(b)[8-] Dining room furnishings shall be adequate in number, well
constructed, and of satisfactory deS|gn for the resMents[pattents]

(911 i

: loss it intert f gl ;

otherpatients:]

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care
(As Amended at ARRS, April 9, 2024)

902 KAR 20:086. Operation and services; intermediate care
facilities for individuals with intellectual disabilities[the

mentally-retarded-and-developmentathy-disabled].

RELATES TO: KRS 194A.705(2)(c), 209.030, 209.032, 216.510
— 216.525, 216.532, 216.789, 216.793, 216A.080, 310.031,
315.035, 620.030, 21 C.F.R. Part 1317, 29 C.F.R.
1910.1030(d)(2)(vii), 34 C.F.R. 300.8(c)(6), 42 C.F.R. 483.400 —
483.480, 45 C.F.R. 1325.3, [45-CF-R-]Parts 160, 164, 42 U.S.C.

1320d-2 — 1320d-8[216B-010-216B-131216B-990(1)+2)222-210

; ]
STATUTORY AUTHORITY: KRS 216B.042[-216B-105]
NECESSITY, FUNCTION, AND CONFORMITY: KRS 216B.042
requires the Cabinet for Health and Family Services to promulgate
administrative regulations necessary for the proper administration of
the licensure function, which includes establishing licensure
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standards and procedures to ensure safe, adequate, and developmentally-disabled-persoens].

efficient[mandates-that the Kentucky-Cabinet-for Human-Resources (B)[{9] [(E1H)] "Normalization principle” means making available
regulate] health facilities and health services. This administrative to all people with disabilities patterns of life and conditions of
regulation establishes minimum[prevides] licensure requirements everyday living that are as close as possible to the regular
for the operation and services provided by intermediate care circumstances and ways of life or society[is-the-utilization-ef-means

facilities for individuals with intellectual disabilities (ICF/IID)[ef which-are-as culturally normative-as possible-in-order to-establish
disabled-(MR/BB)]. i ible.

Section 1. Definitions.

(1) "Active treatment" means the delivery of resident-specific
specialized and generic training, treatment, health services, and
related services directed toward the:

(a) Acquisition of behaviors necessary for the resident to
function with as much self-determination and independence as
possible; and S A €

(b) Prevention or deceleration of regression or loss of current member-ofthe-ADA-or-is-eligible-for registration-by-ADA:-or]

optimal functional status. [daHy—pamemaHen—m—aeeerdanee—\Mth—an [(e)] [A-person-who-has-a-bachelor-of science-degree-in-home
economicsand-three {3} years-ofworlk-experencevath-aregistered

i -] . . . .
(2) "Administrator" means a person who has a license to practice licensed-in-the-state i required:] ) o
long-term _care _administration[is—licensed—as—a—nursing—heome [(4)] [*Qualitied-speech-patholegist-oraudielogist—means—a
administrator] pursuant to KRS 216A.080. persen—whe—s—heensed—pusuant—te—%—@hap&e%%%—whe—has
(3) "Aversive stimuli" means things or events that the resident been-granted-a-certificate-of-clinical-competence-in-the-American
finds unpleasant or painful that are used to immediately discourage Speech—and—Hearing—Association—or—who—has—completed the

undesired behavior. Squivalent-education—and-experimental—requ
(4) [LCertified nutritionist” means ahealth-care professional certificate]. i )
5] (9)[E0Y] [(45)] "Quialified social worker" means a person who;
[5] "Developmental disability’ is defined by 45 CER. (a) Meets the requirements of 42 C.F.R. 483.430(b)(5)(vi); or

(b) Has[l&heensedrepexempurem%ensu{eupupsuarm%

] a bachelor's degree in a field other than
social work and at least three (3) years of social work experience
under the supervision of a [gualified-]social worker_who meets the
requirements of 42 C.F.R. 483.430(b)(vi).

(A0)ED)] [6)] "[A—]Qualified intellectual disability[mental
retardation] professional (QIDP)" is defined by 42 C.F.R.

] 483. 430(a)[mean&a—pe¥sen—whe—has—spee&ahz—ed—#awmg—er—ene—ela
(5)[£8)] [¢5)] "Developmental nursing services" means treatment y

of an_individual'sja—person‘'s—developmental] needs by designing
interventions to modify the rate or[and/er] direction of the individual's

development [espeeially-in the areas of:
(a) Self-help skills;[;]
(b) Personal hygiene;[;] and

(c) Sex education[-while-alse-meeting-his-physical-and-medical
-]

O)EA] "Intellectual disability" is defined by 34 C.F.R.
300.8(c)(6).

(N[€8)] "Interdisciplinary team" means the group of_people
assembled by the facility who represent the professions, disciplines,
or service areas that are relevant to:

(a) Identify the resident's needs; and
(b) Make recommendations for:

1. The resident's individual program plan; and

Z SerV|ces de5|qned to_meet the reS|dents needs[pe#sens

ey s
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An[aE2y [&h] "Restraint" méans any

pharmaceutical[ehermical] agent or [any—]physical or mechanical
deV|ce used to restrict the movement of a portion of an |nd|V|duaI s

(12)[(13)] [¢28)] "Seclusion" means the involuntary separation of
a resident from other residents and the placement of the resident
alone in _an area from which the resident is prevented from
leaving[the retention-of a resident-alone-in-alocked room].

[@9)] [-Skin—test—means—a—tuberedlin—skin—test—utilizing—the

ntradermal-{Mantowg—technigqueusing-five (5} -tubercuhin—tnits—of
pu eg. protein derivative (PPD). The results-ob4 etest ‘ust‘be ead

[€26)] [Me—@%@p%%tesﬂng—#@an&a%ene&e#ﬂm@—@
tubereulin-skin-tests-administered-seven-{7)-to-fourteen-{14)-days
apar][:]

(A3)[(E4)] [2YH]'Time-out"[*Fime—out:] means a procedure
that[whieh] involves removing an individualthe—persen] from a
reinforcing situation;] for a period of time iffwhen] the
individual[persen] engages in a specified inappropriate behavior.

Section 2. Scope of Operation and Services.

(1) An ICF/IID shall[wermemate—eare—faemﬂes—fer—memauy
] provide services for
all age groups on a twenty-four (24) hour basis, seven (7) days
per[a] week[;] in an establishment located in a[with] permanent
building with[facilities-including] resident beds for individuals with
intellectual dlsabllltles or related condltlons who _require[persens
] developmental nursing

services and[aleng-with] a planned program of active treatment.
(2) The facility shall provide[prevides—speeial] programs as

indicated by a resident's individual program plan[eare—plans] to
maximize the resident's mental, physical, and social development in
accordance with the normahzanon principle.

(3) The facility shall[i

] comply with the facility

retarded and developmentally disabled must
specification requirements of[specifications—fortntermediate—Care
Facilities;] 902 KAR 20:056.

Section 3. Administration and Operation.

(1) Licensee. The licensee shall be legally responsible for:

(a) The operation of the facility; and[-fef]

(b) Compliance with federal, state and local laws, and
administrative regulations pertaining to the operation of the facility.

(2) Administrator. All facilities shall have an administrator who
shall:[is]

(a) Be responsible for the day-to-day operation of the facility;

(b) Designate one (1) or more staff to act on behalf of the
administrator or to perform the administrator's responsibilities in the
administrator's[and-delegating-such—responsibility-in-his] absence;
and[-]

(€) [Fhe—administrator—shall-]Not be the nursing services
supervisor.

(3) Contracted services. The licensee shall contract for
professional and supportive services not available in the facility
based on[a&d+etated4ay] the needs of each resident.[theresidents:

d

(4) Administrative records.

(@ The facility shall maintain a [beund,—permanent;
chronelogical-Jresident registry that documents the:[shewing-date-of

g

7

ame of each resident;

1N
2. Date of admission; and
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3. Date of discharge.

(b) The facility shall [regquire—and—]maintain written
recommendations or comments from consultants regarding the
active treatment program and its development on a per visit basis.

(c) The facility shall maintain menu and food purchase records[

(d)

1. The administrator or administrator's designee shall make a
written report of any incident or accident involving a:

a. Resident,[{Jincluding a medication error[errers] or drug
reaction;[reactions),]

b. Visitor; or

c. Staff member.

2. The report shall;

a dentlfy[%&mad&and—s&gﬂed—byﬁmdmmstrat@pemwg

] any staff member who witnessed the

incident; and[:]

b. |Be filed in an incident file.

(5) Palicies. The facility shall have[establﬁh] written policies and
procedures that govern all services provided by the facility. The
[written-]policies shall[-irclude]:

(a) Address resident services, including medical, nursing,
habilitation, pharmaceutical[—{including—medication—stop—orders
poliey)], and residential servu:es

(b) Regun [ :
] the reporting of cases of abuse,
neglect, or exploitation of adults or[and] children [
for—Human—Resources—|pursuant to KRS 209.030 or 620.030,
including evidence that all allegations of abuse, neglect, or
exploitation shall be thoroughly investigated internally to prevent
further potential abuse while the investigation is in process[Chapters
209-and-620];

(c) Ensure that residents are:

1. Free from unnecessary drugs and physical restraints; and

2. Provided active treatment to reduce dependency on drugs

and phv3|cal restramts and[Use@#res#&nts—'FheiaeﬂMqau—have

]
(Q) Include[Mi

|[Specity] in a ste.p by-step manner the
actions that[whieh] shall be taken by staff iffwhen] a resident is

[determined-to-be-]lost, unaccounted for, or on other unauthorized
absence.

(6) Resident[Patient] rights. Resident[Patient] rights shall be
provided for pursuant to KRS 216.510 to 216.525.

(7) Admission.

(a) A resident of an ICF/IID[Patients] shall;

1. Be admitted only upon the referral[approval] of a physician;
andf:]

2. [Fhefacility shall-admitonly-persons-whe-|Have a [physical-or
mental—]condition that[whieh] requires developmental nursing
services and a planned program of active treatment.

(b) The interdisciplinary team shall consist of:

1. A physician;[;]

2. A psychologist;[;]

3. A registered nurse;[;]

4. A gualified social worker; and

5. Other professionals, at least one (1) of whom is a
QIDP[gualified-mental-retardation-professional].

(c) Prior to admission, the interdisciplinary team shall:

1. Conduct a comprehensive evaluation of the individual_no less
than ninety (90) days[-het-mere-than-three(3)-menths] before the
date of admission;

2. Assess the individual's[;-eovering] physical, emotional, social,
and cognitive status[faeters]; and

3.[2:] Determine[Priorto-admission-define] the need for services,
including a review of[service-withoutregard-to-availability-of these
services—TFhe—team—shallreview] all available[—and—applicable]
programs of care, treatment, and training[-and-record-its-findings].

(d) Admission decisions shall be made in accordance with 42
C.F.R. 483.440.

(e)[e)] Upon admission, the facility shall provide[i-admission-is
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[(e)] [Before-admission;] the resident and a responsible family

member [ef-his—family—]or guardian, if applicable, with written
information regarding the facility's policies, including:

1. Services offered and charges;

2. |[committee—shall-be—informed—in—writing—of the—established
policies—of thefacility-and-fees,—reimbursement—] Visitation rights
during serious illness;[;]

3. Visiting hours; and[;]

4. Type of diets offered.

(f) [and-services-offered;—and]

[¢e)] The facility shall [previde-and-]maintain a system for:

1. Identifying each resident's personal property; and[-facilities
for]

2. Safekeeping [ef—his—declared—]valuables, including
ensuring[assurance]_that[:] each resident's clothing and other
property shall be[is][shal-be] reserved for the resident's[his] own
use.

(8) Discharge planning.[-Prior-to-discharge]

(a) The facility shall have a discharge planning program,which

responsible family member[his-next-ef-kin], or guardian, if any, and
the attending physician shall be consulted in advance of the transfer
or discharge[-of-any-resident].

(9)[¢e)] If a resident transfers[\When-a-transteris] to another level
of care[-within-the-same-facility], the complete medical record or a
current summary of the resident's medical record shall accompany
the resident[thereof shall-be-transferred-with-the-resident].

(h)[€D] If the resident is transferred to another health care facility
or other community resource, a transfer form shall:

1. Accompany the resident;[:]

2. [Fhe-transterform-shall] Include the following[atleast]:

a. Physician's orders,[(]if available[}];[;]

b. Current information regarding the resident's[relative—to]
diagnosis with a history of any health conditions that
require[problems—requiring] special care;[;]

c. A summary of [the-ceurse-ef]prior treatment, special supplies,
or equipment needed for the resident's[resident] care;[;] and

d. Pertinent social information on the resident and resident's
family.

(10) Medical records.

(a) The facility shall maintain a record for each resident that
includes documentation offfe¥]:

begins at admission and is an integral part of each individual's
treatment plan, that[pestinstitutionalplan—which-lidentifies other

settings[theresidential-setting] and support services that may[which
would] enable a[the] resident to I|ve in a less restrictive

environment];

(b) If a resident is to be transferred or dlscharqed the facility
shall comply with reguirements of 42 C.F.R.
483 440(b)(4)[48&449(4%] and (5)[Before-aresidentisreleased;-the

(9) Transfer procedures and agreements.
(a) The facility shall have written transfer procedures and
agreements for the transfer of a resident to a higher intensity level

of care |f|nd|cated[resrden%s4eetheehealmeare4aerlmeswhrehean
]

(b) A[Any] facility that[which] does not have a transfer
agreement in effect, but has attempted in[which-documents-a] good
faith [attempt]to enter into an agreement shall be considered to be
in compliance with the requirements of paragraph (a) of this
subsection[licensure-reguirement].

(c) The facility's transfer procedures and agreements shall;

1. State[Speeify] the responsibilities of each party[institution
assumes] in the transfer of a resident;[-and-shall]

2. Establish responsibility for notifying the other party[institution
promptly] of an[the] impending transfer; and[-ef aresident-and-shall]

3. Arrange for appropriate and safe transportation of the resident
and resident's files.

(d) Except in cases of emergency, the administrator shall:

1. Initiate a transfer through the resident's physician if the
resident's[\When—the—resident's] condition exceeds the scope of
services of the facility; or

2. Contract for services[-theresident—upon-physician's-orders
{exceptin-cases-of-emergency),—shall-be-transferred-promptly-to-a

for] from another community resource_to meet the resident's needs.
(e)[¢e)] If a resident's condition improves and the resident may

be served in a Iess restrlctlve envrronment [Wherkehaﬂgesﬂanel

emArenmenPeamePb&eﬁereeLaHhe#aéiﬁtH the facility shall offer

assistance in making arrangements for the resident[residents] to be
transferred to a lower intensity level of care[facilities—providing

(O[¢d)] Except in an emergency, the resident, resident's
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1. Planning and continuous evaluation of the resident's
habilitation program,_including evidence of the resident's progress;
and

2. Protectlnq the reS|dents rlqhts[l;umrshmg—deeumenmw

(b) Each entry in a[All-entries-in-the] resident's record shall be
legible, dated, and signed.

(c) Each record shall include:[Atthe-time-a-residentis-admitted;

tacil - AN ) : :
information:|

1. Identifying information, including:

a. Resident's name;[;]

b. Date of admission;[;]

c. Birth date and place_of birth;[;]

d. Citizenship status;[;]

e. Marital status;[and]

f. Social Security number;

a.[2] Father's name and birthplace;[;]

h. Mother's maiden name and birthplace;[an€)]

i. Parents' marital status;

1.[3:] [Name—and]Address of parents, [legal—]guardian, or
responsible family member,[anrd-rext-efkin] if applicable[reeded];
and

k.[4] Sex, race, height, weight, color of hair, color of eyes,
identifying marks, and recent photograph;

2.[5:] Reason for admission or referral[-preblem];

3.[6:] Type and legal status of admission;

4.[7] Legal competency status;

5.[8:] Language spoken or understood;

6.[9] Sources of support, including Social Security, veterans'
benefits, or[and] insurance;

7.[16:] Religious affiliation, if any;

8.[+%] Documentation of[Reperts—of]
evaluation[evaluatiens]; and

9.[22:] Documentation[Reperts] of assessments[previous
histories] and any other previous evaluations[—-any].

(d) Within thirty (30) days[ene{1)}menth] after [the-Jadmission]
of-eachresident], the facility shall[}{cFMR-must] enter the following
in the resident's record:

1. A report of assessments or reassessments performed by the
interdisciplinary team to supplement the[the-review-and-updating-of
the] preadmission evaluation;

2. The resident's specific developmental and behavioral
management needs[A-prognesis-that-can-be-used-forprogramming
and-placement]; and

3. A comprehensive functional assessment[evaluation] and
individual program plan developed[;—¢desighed] by the[an]
interdisciplinary team.

the preadmission
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(e) The facility shall[must] enter the following information in a
resident's record[-during-hisresidence]:

1. A written report of any accident, seizure, or illness, and
treatment services provided[Reperts—of—accidents,—seizures;
Hresses—and-treatments{or-these-conditions|;

2. Documentation[Recerds] of immunizations;

3. Documentation of the use of any restraint on the resident,

requirements of paragraphs (a) through (c) of this subsection[;
records g, se’. ce—training —a| d. ohgoiRg eslueate]. and-—the
(13)[¢e)] Staffing requirements.

(a) Staffing in the facility shall be sufficient in number and

qualifications[have-adequate-persennel] to meet the personal care,
nursing care, supervision, and other needs of each resident[the

including an explanation of[Receords-of al-timeperiods-that restraints
were—used,—with—justification] and authorization for the
restraint[eaehy;

4. Documentation of the interdisciplinary team's annual[Reperts

of regular—at-least-annual;] review and evaluation of the resident's

|nd|V|duaI program plan, developmental progress, and status[—of

5. Observatlons regarding[ef] the resident's response to the
individual[his] program plan used to evaluate[te-enable-evaluation
of] its effectiveness;

6. A record[Reeords] of significant behavior incidents;

7. Documentation[Reecerds] of family visits and contacts;

8. Documentation of any incident in which the resident is lost,
unaccounted for, or on other unauthorized absence[Recerds—of
attendance-and-absences];

9. Correspondence pertaining to the resident;

10. [Periodic-]Updates as needed to[ef] the information initially
recorded at the time of admission; and

11. A record of any applicable[Appropriate] authorizations
or[and] consent.

(f) The facility shall[}{GFMR-must] enter a discharge summary in
the resident's record at the time of discharge[he-is-discharged].

(11) Confidentiality and Security: Use and Disclosure.

(a) The facility shall maintain the confidentiality and security of
resident records in compliance with the Health Insurance Portability
and Accountability Act of 1996 (HIPAA), 42 U.S.C. 1320d-2 through
1320d-8, and 45 C.F.R. Parts 160 and 164, as amended, including
the security requirements mandated by subparts A and C of 45
C.F.R. Part 164, and as provided by applicable federal or state law.

(b) The facility may use and disclose resident records. Use and
disclosure shall be as established or required by HIPAA, 42 U.S.C.
1320d-2 through 1320d-8, [and-]45 C.F.R. Parts 160 and 164,
and[er]__as established in this administrative requlation, if
applicable.

(c) The facility may establish higher levels of confidentiality and
security than those required by HIPAA, 42 U.S.C. 1320d-2 to 1320d-
8, and 45 C.F.R. Parts 160 and 164.

(12)[¢21)] Personnel.

(a) In accordance with KRS 216.532, an ICF/IID shall not employ
or be operated by an individual who is listed on the nurse aide and
home health aide abuse registry established by 906 KAR 1:100.

(b) In accordance with KRS 209.032, an ICF/IID shall not employ
or be operated by an individual who is listed on the Vulnerable
Adult Maltreatment[caregiver-misconduct] Reqistry established
by 922 KAR 5:120.

(c) An ICF/IID shall obtain a criminal record check on each
applicant for initial employment in accordance with KRS 216.789
and 216.793.

(d) An ICF/IID may participate in the Kentucky National

resrdems] on a twenty four (24) hour ba5|s [-Fhe—number—and

required-by-this-administrative-regulation:]
(b)[¢e8)] The licensee shall have a QIPD[gualfied—mental
retardation professional

] who is responsible for:

1. Supervising the delivery of each resident's individual program
plan[-ef-care];

2. Supervising the delivery of training and habilitation services;

3. Integrating the various aspects of the facility's[faciity]
program;

4. Recording each resident's progress; and

5. Initiating [a-periedie-Jreview of each individual program plan
[efeare-]for necessary changes.

(c)[¢e)] Each residential[resident] living unit shall maintain direct
care _staff-to-resident ratios in accordance with 42 C.F.R.

83 430(d)[—regardless—ef—ergam—zaaerkor—desrgnrmast—ha¥e—as—a

(d)[¢e)] A responsible staff member shall be on duty and awake
at all times to assure prompt, appropriate action in case of injury,

illness, [erfire, or other emergency[emergencies].
(e)[¢h)] The use of volunteers shall not be:

1. Included in the[eeunted—te—make—up] minimum staffing
requirements_of this subsection; or

2. Relied upon to perform direct care services for the facility.

(14) Nurse staffing.

(@[] The facility shall have[Supervision—of-rursing-services
shall-be—by] a registered nurse or licensed practical nurse
during[employed—on] the day shift, seven (7) days per week to

Background Check Program established by 906 KAR 1:190 to

supervise nursing services.

satisfy the background check requirements of paragraphs (a)
through (c) of this subsection.

(e) A[Job-deseriptions:] written job description[deseriptions] shall
be developed for each category of personnel, including:[te-include]

1. Qualifications;[;]

2. Lines of authority; and

3. Specific duty assignments.

(D[(b)] [Employee—records:] Current employee records shall be
maintained on each staff member and contain:

1. Name and address;

2. Verification of[shall-include—a—resume—of-each-employee's]
training and experience, including evidence of current licensure,[er
Jregistration, or certification, if applicable;

3. Employee[whererequired-by-taw,] health records;

4. Annual performance evaluations; and

5. Documentation of compliance with the background check

2200

(b) The supervising nurse[superviser] shall have training and
experience in the field of intellectual and developmental disabilities[

and-mentalretardation].

(c) IffWhen] a licensed practical nurse serves as the supervisor,
[eensultation-shall-be-provided-by-]a registered nurse shall provide
consultation[preferably—with—a—bacealaureate—degree;] at regular
intervals, not less than four (4) hours weekly.

(d) The supervising nurse's responsibilities [ef-the—nursing

services-supervisor-|shall include developing and maintaining:
1. Nursing service objectives;[;]

2. Standards of nursing practice;[;]

3. Nursing procedure manuals;[;] and

4. A written job description for each level of nursing personnel.[;]

(e)[2:] Nursing service personnel at all levels of experience and
competence shall;

1. Be assigned responsibilities in accordance with their
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qualifications;[;]

2. Delegate tasks as authorized under the nurse's scope of
practice;[authority-commensurate-with-theirrespensibility—and]

3. Provide appropriate professional nursing supervision; and

4.[3:] Participate in the development and implementation of
resident care policies.

(15)[()] Each[Fhe] facility shall retain a licensed pharmacist on
a full-time, part-time, or consultant basis to direct pharmaceutical
services.

(16)[(k)] Each facility shall have a full-time staff person
designated by the administrator who shall be:[;]

(a) Responsible for the total food service operation of the facility;
and

(b) On duty a minimum of thirty-five (35) hours each week.

(AN[H] Each facility shall ensure that supportive personnel,
consultants, assistants, and volunteers shall be[are][shal—be]
supervised and shall [shal—]function within the policies and
procedures of the facility.

(18)[¢m)] An employee who contracts a communicable or[Health
requirements—No-employee-contracting-an] infectious disease shall;

(a) Be immediately excluded from[appearat] work; and

(b) Remain off work until cleared as noninfectious by a health
care practitioner acting within the practitioner's scope of practice.

(19) All employees of an ICF/IID shall be screened and tested

for_tuberculosis in accordance with the provisions of 902 KAR

. I

(20) In-service training.

(a)[¢r)] Each[Fhe] facility shall have a staff training program
adequate for the size and nature of the facility with a staff person
who is assigned[desigrated-the] responsibility for staff development
and training.

(b) The training program shall include:

1. Orientation to acquaint[fer] each new employee [to-acquaint
him—]with the philosophy, organization, program, practices, and
goals of the facility;

2. Follow-up[tr-serviee] training for any employee who has not
achieved the desired level of competence;

3. Continuing in-service training held at least annually for all
employees to update and improve their skills; and

4. Supervisory and management training for each employee
who is in, or a candidate for, a supervisory position.

Section 4. Provision of Services.

(1) The [prefessional—Ilinterdisciplinary
ensuref[assu+e] that:

(a) The health needs of each resident[the-residents] are met;
and

(b) Each resident shall have[has] an individual program plan
developed in accordance with the requirements of 42 C.F.R.

483 440(c) through (f)[that—plans—a{e—develeped—fe{—eaeh—resmm

team  shall
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(2) Infection control[—and—eemmumeabl&dﬁeases]
(a) There shall be written infection control policies that address][;

which are consistent with-the-Centers for Disease-Control guidelines

I:

1. [Policies—which—address—]The prevention of disease
transmission[—te—and—from—patients,—visitors—and—employees],
including:

a. Universal blood and body fluid precautions;

b. Precautions for infections that[which] can be transmitted by
the airborne route; and

c. Work restrictions for employees with infectious diseases;
and[:]

2. [Policies—which—address—the—]Cleaning, disinfection, and
sterilization methods used for equipment and the environment.

(b) The facility shall provide in-service education programs on
the cause, effect, transmission, prevention, and elimination of
infections for all personnel responsible for direct [patient-]care.

(c) Sharp wastes.

1. Sharp Wastes[—meladmg—needles—sealpels—m;e#s—er—ether
;] shall be
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segregated from other wastes and placed in puncture-

govern the management of inappropriate resident behavior in

resistant[punctureresistant] containers immediately after use.

2. A needle or other contaminated sharp[Needles] shall not be
recapped[—by—hand], purposely bent,[—ef] broken, or otherwise
manipulated by hand as a means of disposal, except as
allowed[permitted] by the Centers for Disease Control and
Occupational Safety and Health Administration guidelines at 29
C.F.R. 1910.1030(d)(2)(vii).

3. A sharp waste container shall[

The containers of sharp wastes
shall-either] be incinerated on or off-site[eff-site], or be rendered
nonhazardous [by—a—teehnelegy—ef—equaLepsuperier—eﬁheaey—wmeh

4. Any non-disposable sharps be placed in a hard walled
container for transport to a processing area for decontamination.

(d) Disposable waste.

1. All disposable waste shall be;

a. Placed in a suitable bag[bags] or closed container[eentainers]

so as to prevent leakage or spillage;[;] and[-shali-be]

b. Handled, stored, and disposed of in such a way as to minimize
direct exposure of personnel to waste materials.

2. The facility shall establish specific written policies regarding
handling and disposal of all waste materlal[wastes]

accordance with 42 C.F.R. 483.450(b); and
2.[%] Not aIIow corporal punlshment or seclusmn ofa reS|dent[]

(c) Chemical and physical restralnts shall not be used, except

as authorized by KRS 216.515(6).

(d) Restraints that require lock and key shall not be used.

(e) Emergency use of a restraint shall be applied only by
appropriately trained personnel if:

1. A resident poses an imminent risk of harm to self or others;
and

2. The emergency restraint is the least restrictive intervention to
achieve safely.

(f) A restraint shall not be used as:

1. Punishment;

2. Discipline;

3. Convenience for staff; or

4. Retaliation[On-erders—of-a—physician—or-in-the-case-of-an

(e) Infectious or communicable diseases. An individual[Patients]
infected with one (1) of the following diseases shall not be admitted
to the facility:

1. Anthrax;[;]

2. Campylobacteriosis;[;]

3. Cholera;[;]

4. Diphtheria;[;]

5. Hepatitis A;[5]

6. Measles;[;]

7. Pertussis;[;]

8. Plague;[;]

9. Poliomyelitis;[;]

10. Rabies (human);[;]

11. Rubella;[;]

12. Salmonellosis;[;]

13. Shigellosis;[;]

14. Typhoid fever;[;]

15. Yersiniosis;[;]

16. Brucellosis;[;]

17. Giardiasis;[]

18. Leprosy;[;]

19. Psittacosis;[;]

20. Q fever[s]

21. Tularemia; or[;-and]

22. Typhus.

(f) A facility may admit a noninfectious[{rerinfectious)]
tuberculosis resident. A noninfectious admittance shall be in
accordance with 902 KAR 20:200, Section 4 or Section 8(5)[patient

(g) A resident with symptoms or an abnormal chest x-ray
consistent with tuberculosis shall be isolated and evaluated in
accordance with 902 KAR 20:200, Sectlon 6(4)[Panems—m4h—aetwe

(3) ReS|dent behawor and facnltv practlces[Use—ef—een&Fel—and

].
(a) Each[Fhe] facility shall develop and implement[must-have]
written policies and procedures for the management of conduct
between staff and clients in accordance with 42 C.F.R.

483.450(a)[control-and-discipline-of residents-that-are-available-in
each-living-unitand-to-parents-and-guardians

]
(b) The facility shall;
1. Develop and implement written policies and procedures that

].
(9)[¢e)] An order for physical restraint shall:[may]

1. Be by a physician or other licensed health care practitioner
who is acting within the scope of practice and trained in the use of
emergency safety interventions;

2. Be carried out by trained staff;

3. Be the least restrictive safety intervention that is most likely to
be effective in resolving the emergency safety situation based on
consultation with staff; and

4. Not be in effect longer than twelve (12) hours.

(h) Appropriately trained staff shalllmust] check a resident
placed in a physical restraint at least every thirty (30) minutes and
document each check[keep-arecord-ofthese-checks].

(i) A resident who is in a physical restraint shall[must] be given
an opportunity for motion and exercise for a period of not less than
ten (10) minutes during each two (2) hours of restraint.

() A mechanical device[devices] used for physical restraint
shall[must] be designed and used in a way that:

1. Avoids[eauses-theresident-ne] physical injury; and

2. Results in the least possible physical discomfort[--Restraints

(K)[€H] A mechanical support[supperts] used as a protective
device shall[devices-must] be designed and applied:

1. Under the supervision of a qualified professional trained in the
use of emergency safety interventions;[;] and

2. In accordance with principles of good body alignment,
concern for circulation, and allowance for change of position.

(M[{g)] [The facility may not use chemical restraint excessively,

as punishment, for the convenience of the staff, as a substitute for
activities or treatment-orn-quantities-thatinteriere with-a esidents

[(h)] Behavior modification programs involving the use of
aversive stimuli or time-out devices shall be:

1. Reviewed and approved by the facility's human rights
committee or a QIPD in order to ensure that residents are not

un necessarllv restricted[——equalified——mental—retardation

1;

2. Conducted only with the consent of the affected resident's
parents, responsible family member, or [legat]guardian; and

3. Described in written plans that are kept on file in the
facility[}{GFMR].

(m)[€)] A physical restraint used as a time-out device may be
applied only:

1. During a behavior modification exercise;[exerecises] and[-orly]
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2. In the presence of the trainer.

(N)[H] A time-out device or[devices-and] aversive stimuli shall:

1. [may-]Not be used for longer than one (1) hour;[;] and

2. Be used[then] only during a[the] behavior modification
program [ard-erhx-Junder the supervision of the trainer.

(4) Medical supervision of residents.

(a) Each[The] facility shall maintain policies and procedures to
ensure[assure] that each resident shall be[is][shalt-be] under the
medical supervision of a physician.

(b)[a)] The facility shall allow[permit]the resident, resident's
responsible fam|lv member or guardian to have a[{er-his-guardian)

] choice of physicians[physician].

(c)[(b)] The physician shall visit each resident at least every sixty
(60) days or[the-residents] as often as necessary[-and-in-Ro-case
less—often—than—every —sixty (60)-days]. unless |justified—and
]documented by the attending physician.

(d)[¢e)] No less than ninety (90) days prior to the date of
admission, each resident shall have a complete medical evaluation
to assess the resident's[irelude—]social, physical, emotional, and
cognitive status[factors—shall-be-made—of-the—person—desiring—or
requiring—institutionalization—priorto,—but-not-to—exceed-three (3}
moenths-before-admission].

(e)[¢ey] After admission, each resident shall have a medical

evaluation[reevaluation] at least annually[-shal-be-made-by-the

oFa-registe ed visiting-nurse,accord gftelt e-fesourcesorthe
intermediate-care].

(H[¢e)] The facility shall have formal arrangements to ensure that
a physician or health care practitioner acting within the scope of

. st

(b) [H-]The facility shall employ or obtain the services of[has-a
pharmacy-department;] a licensed pharmacist who shall;

1. Provide consultation on all aspects of the provision of
pharmacy services in the facility;

2. Establish a system of records of receipt and disposition of all
controlled drugs in sufficient detail to enable an accurate
reconciliation;

3. Determine that drug records are in order; and

4. Ensure that an account of all controlled drugs shall be[is]

maintained and reconciled[be-employed-to-administerthe-pharmacy

(c) If the facility does not have a pharmacy department, it shall
ensure that[have-provision-forpromptly-obtaining] prescribed drugs
and biologicals may be obtained from a community or institutional
pharmacy holding a valid pharmacy permit issued by the Kentucky
Board of Pharmacyl[;] pursuant to KRS 315.035.

(d) If the facility does not have a pharmacy department, but
maintains a supply of drugs, the consultant pharmacist shall:

1. Be responsible for the control of all bulk drugs;

2. Maintain records of the receipt and disposition of bulk drugs;
and

3. Dispense drugs from the drug supply, properly label them,
and make them available to appropriate licensed nursing personnel.

(e) A facility that stores and administers non-controlled
substances in an emergency medication kit (EMK) shall comply with
the limitation on the number and quantity of medications established
by 201 KAR 2:370, Section 2(4)(b).

(f) A facility that stores and administers non-controlled

substances from a long-term care facility drug stock shall comply

practice shall be[is] available to provide necessary medical care in

with _the limitation on the number and quantity of medications

case  of[shall—be—made—to—provide—for] medical
emergency[emergencies-on-a-twenty-four-(24)-hour,-seven-(7)-days
i Thi | bility of il bl

care].

(5) Health services.

(a) Health services shall includel:]

[(2)] the establishment of a nursing care plan that:

1. Is[as] part of the total habilitation program for each resident;[:]

2. [Eachplan]Shall be reviewed and modified as necessary, but
no less than[er-atleast] quarterly; and[-]

3. [Eachplan-]Shall include goals[;] and nursing care needs.[;]

(b) Nursing care shall help enable each resident[to] achieve and

maintain the highest degree of function, self-care, and

mdependence |nclud|ng[wnh4heseupreeedwesfrequ+nngfmed+eal

{Lnelede]'

1. Positioning and turning_in _which[-] nursing personnel shall
encourage and assist residents in maintaining good body alignment
while standing, sitting, or lying in bed to prevent decubiti;[-]

2. Exercises_in which[:] nursing personnel shall assist residents
in maintaining maximum range of motion;[-]

3. Bowel and bladder training in which[-] nursing personnel shall
make every effort to train incontinent residents to gain bowel and
bladder control;[-]

4. Training in habits of personal hygiene, family life, and sex
education that includes [but-is—rettimited-to-]family planning and
venereal disease counseling;[:]

5. Ambulation in which[:] nursing personnel shall assist and
encourage residents with daily ambulation unless otherwise ordered
by the physician; and[-]

6. Administration of medications and appropriate treatment.

(€)[#] A written monthly assessment of the resident's general
condition with any changes in the resident's condition, actions,
responses, attitudes, or appetite shall be recorded in the resident's
record by licensed personnel.

(6) Pharmaceutical services.

(@ The facility shall provide pharmaceutical services,
including[appropriate——methods——and] procedures that

ensure[assure]_the accurate acquiring, receiving,[fer—ebtaining;]
dispensing, and administering of all drugs and biologicals to meet

the needs of each re&dentH%veleped%Mh&headwe&e#a%eeased
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establlshed bv 201 KAR 2370 Sectlon 2(5)(a)[An—emngeney

: h )

(7)[¢e)] Medication[Medicationrequirement-and] services.

(a)[+] Medication administered to a resident[Cenformance-with
physician's-orders—All-medications-administered-to-residents] shall
be ordered in writing_by the prescribing:

1. Physician; or

2. Health care practitioner as authorized by the scope of
practice.

(b) If an order is received by telephone, the order shall be:

1. Recorded in the resident's medical record; and

2. Signed by the physician or other health care practitioner as
authorized under the practitioner's scope of practice within fourteen
(14) days.

(c) If an order for medication does not include a specific time
limit or a specific number of dosages, the facility shall notify the
physician or prescribing practitioner that the medication will be
stopped at a certain date unless the medication order is

contmued[@ralﬁdeps%hawe&gwemmﬂ%teﬁarheensed%euer

(d) A reqistered nurse or[Fhe] pharmacist [er-aurse-]shall review

the resident's medication profile at least monthly[er-aregularbasis).
(e) The prescribing physician or other prescribing practitioner
shall review the resident's medication profile at least every two (2)
months.
(f) The facility shall release medications to a resident who is

dlscharged upon [Ih&res&dea%a&en&ngqahys&e&ans#@#b&eeﬂﬂed

] wntten

authorization of the physician or prescribing practitioner.

(8)[2:] Administration of medications.

(a) A licensed health professional[-may]:

1. Shall only administer medications as authorized under the
professional's scope of practice; or

2. May delegate medication administration tasks. Delegation
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shall be in accordance with paragraph (b) of this subsection.
(b) A facility may allow an unlicensed staff person to administer

illegible, or makeshift labels shall be[are] returned to the issuing
pharmaust or pharmacv for relabehnq or dISDOSﬂl[—PFGWSlOHS—Sh&”

medication. Medication _given by an unlicensed staff person
shall be administered in accordance with KRS 194A.705(2)(c) and
201 KAR 20:700 as follows:

1. Medication administration shall be[is]_delegated to the
unlicensed staff person by an available nurse;

2. If administration of oral or topical medication is delegated, the
unlicensed staff person shall have a:

a. Certified medication aide (CMA) | credential from a training

(9)[5+] Controlled substances.
(a) Controlled substances shall be kept under double lock, for

example[{-es] in a locked box in a locked cabinet, and keys or
access to the locked box and locked cabinet shall be accessible to

and skills competency evaluation program approved by the

designated staff only[)].

Kentucky Board of Nursing (KBN); or
b. Kentucky medication aide (KMA) credential from the

(b) A nurse may delegate administration of a regularly

scheduled controlled substance to a CMA if the medication has been

Kentucky Community and Technical College System (KCTCS); and

prescribed and labeled in a container for a specific resident.

3. If administration of a preloaded insulin injection is delegated,
the unlicensed staff person shall have a CMA Il credential from a

(c) For a controlled substance ordered on a PRN basis, a nurse
may delegate administration to a CMA if:

training and skills competency evaluation program approved by

@[AJLmedJeaﬁons%haH%eﬂadmwstered%heensed%e&m

P ider].

(c) Each medication[dese] administered shall be recorded in the
resident's medical record.

(d) An intramuscular injection[irjections] shall be administered
by a licensed nurse or [a-]physician.

(e) If an intravenous injection is[inrjections—are] necessary, the
injection[they] shall be administered by a licensed physician or [a
Jregistered nurse.

(f[a:] The nursing station shall have readily available items
necessary[required] for the proper administration of medication[

].

(9)[b-] A medication that is[Medications] prescribed for one_(1)
resident shall not be administered to any other resident.

h)fe] A re5|dent shall not be allowed to self administer a
medication][
be—pemﬁurted] except;[-for-drugs]

1. On special order of the resident's physician or prescribing
Qractitioner' orf[and]

2. In a predischarge program under the supervision of a licensed
nurse as a part of the resident's treatment plan.

(i) The facility shall ensure[assure] that a medication error or
drug reaction shall be[is]:

1.[d:] [Medication —errors —and drug - reactions —shallbe]
Immediately reported to the resident's physician or practitioner; and

2. Documented[pharmacist-and-an-entry-thereof-made] in the
resident's medlcal record and m[aswelLa&en] an |nC|dent report.

0ER] e ;

[4] [ -] All resident medications
shall be plainly labeled with the:

1. Resident's name;[-the]

2. Name of the drug;[;]

3. Strength;[;]

4. Name of the pharmacy;[;]

5. Prescription number;[;]

6. Date;[5]

7. Prescriber's[Physieian] name; and[;]

8. Caution statements and directions for use, unless a[except
wher&aeeep@ed] modified unit dose distribution system is[systerms

] used.

(k) All[Fhe] medications [ef-each-resident-shall-be-]kept by the

facility shall be:[and]

Stored in thelr original contalners and

[

rmedicineskeptby-the-facility-shall-be-]Kept in a locked place,

(1) The facility shall ensure that:

1. Allland-the-persens-in-charge-shall-berespensible-for-giving
the-medicines-and-keeping-them-underlock-and-key:] medications
requiring refrigeration shall be[are][shal-be] kept in a separate
locked box of adequate size in the refrigerator in the medication
area;[:]

2. Drugs for external use shall be[are][shall—be] stored
separately from those administered by mouth injection;_and

3. Medication containers having soiled, damaged, incomplete,

1
2.
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1. The medication has been prescribed and labeled in a
container for a specific resident;

2. The nurse assesses the resident, in person or virtually, prior
to administration of the PRN controlled substance;

3. The nurse assesses the resident, in person or virtually,
following the administration of the PRN controlled substance; and

4. The nurse documents administration of the PRN controlled
substance by a CMA in the resident's record.

(d) There shall be a controlled substances bound record_book
with numbered pages that includes:[-in-which-isrecorded)]

1. The name of the resident;[-the]

2. Date, time, kind, dosage, [balanceremaining-Jand method of
administration of each[al] controlled substance[substances];[-the]

3. Name of the physician or practitioner who prescribed the
medications; and

4. Name of the:

a. Nurse or CMA who administered the controlled substance;[it;

Jor

b. Staff member who supervised the self-administration.

(e) A staff member with access to controlled substances[
addition;-there] shall be responsible for maintaining a recorded and
signed:

1. Schedule Il controlled substances count daily;[;] and

2. Schedule Ill, IV, and V controlled substances count at least

one (1) time[ence] per week[-by-these-persens-who-have-acecess-to
controlled substances]

(f) All expired or unused controlled substances shall be disposed
off;]_or destroyed in accordance with 21 C.F.R. Part 1317 no later
than thirty (30) days:

1. After expiration of the medication; or

2. From the date the medication was discontinued.

() If controlled substances are destroyed on-site:

1. The method of destruction shall render the drug unavailable
and unusable;

2. The administrator or staff person designated by the
administrator _shall be responsible for destroying the controlled
substances with at least one (1) witness present; and

3. A readily retrievable record of the destroyed controlled
substances shall be maintained for a minimum of eighteen (18)
months from the date of destruction and contain the:

a. Date of destruction;

b. Resident name;

. Drug name;
. Drug strength;

(h) A facility that stores and administers controlled substances

in an EMK shall comply with the:

1. Requirements for storage and administration established by
902 KAR 55:070, Section 2(2), (5), and (7) through (9); and

2. Limitation on the number and quantity of medications
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established by 902 KAR 55:070, Section 2(6).
(10)[€A)] Personal care services.
(@) Each resident shall receive training in personal skills

2. QIDPY
(c) Social services shall be integrated with other elements of the
individual program plan[-ef-care].

essent|a| for prlvacv and |ndependence [be—tramed—te—be—as

hygiene] |nc|ud|ng
1. Bathing in Wh|ch the faC|I|tv shaII
a.[e

]Provide soap, clean towels, and wash cloths for each resident;
and[-]

b. Ensure that toilet articles such as brushes and combs shall
not be used in common;[:]

2. Personal hygiene;[Shaving:]

3. Dental hygiene;[Cleaning—and-trimming—of-fingernails—and
toenails:]

4. Dressing;

5. Grooming;

6. Self-feeding; and

7. Communication of basic needs[Cleaning-of-the-mouth-and

—— - ‘ )

applicable].

[5:] [Washing:-groeming,-and-eutting-of-hair].
(b) If a[Eaeh] resident [whe-]does not eliminate appropriately
and independently, the facility shall:

1. Provide a[must-be-in—aregular—systematic] toilet training
program; and

2. Document the resident's[a—record—must—be—kept—of-his]
progress[-in-the-program.

(c) A resident who is incontinent shall[must] be bathed or

cleaned |mmed|ately upon v0|d|ng or soiling[;—unrless—specifically
;] and all soiled items

shall[must] be changed.
(d) The staff shall train and iffwhen] necessary, assist a resident

with dressing[the—residents—to—dress—in—their—own-street—clothing
{unless-otherwise-indicated-by-the-physician)

]

(11)[¢8)] Dental services.

(a) The facility shall provide or make arrangements for dental
services, comprehensive dental diagnostic services, and
comprehensive dental treatment in accordance with 42 C.F.R.
483.460(e) through (q).

(b) The facility shall maintain documentation of dental services
in accordance with 42 C.F.R. 483.460(h)[shall-be-provided-and-ifnot
available—within—thefacility,—arrangements—with-specialists—in-the

[&] [Apprepnate;demal—semees—shau—be—prewded—tmeugh
personal-contactwith-allresidents-by-dentists,-dental-hygienists;-and
dental—assistants—u de. y e_su]pe vision—ef—the—dentisis—healt

2] Adental professional shall participate, as appropriate, on
the facility's interdisciplinary team[-serving-the-facility].

[3] [Ihere%haﬂ%e%uﬁ*e&a%upperﬂngwmel,—eq&pmen&
are-delivered-within-the-facility-]

[(b)] [Dental records shall be part of each resident's record.]

(d)[€e)] A dentist shall be responsible for ensuring[insuring] that
direct care staff shall be[are] instructed in the proper use of oral
hygiene methods for residents.

(12)[9)] Social services.

(@) The facility shall provide social services directly or by

(d) A plan for sacial services[such-care] shall be recorded in the
resident's record and [periedically-]evaluated in conjunction with
resident's individual program plan[tetal-plan-ef-care].

[te)] [Seefal—serwees—meerds—shau—bunamamed—as—anmgm

-]

(13)[(26)] Recreation services. The facility shall:

(a) Coordinate recreational services with other services and
programs that are provided to each resident;[-and-shalk]

(b)[¢a)] Provide recreation equipment and supplies in a quantity
and variety that shall befis] sufficient to carry out the stated
objectives of the activities programs;

(c) Maintain in the resident's record a review conducted at least
annually of each resident's recreationall-]

[(b)] [<eep-residentrecords-thatinclude-periodic-surveys-of-the
residents recreation] interests, including a determination offand] the
extent and level of the resident's[residents—]participation in the
recreation program; and[:]

(d)[¢e)] Have enough qualified staff who meet the requirements
of 42 C.F.R. 483.430(b)(5)(viii) and support personnel available to
carry out the various recreation services[-with-the-qualifications-as
defined in the definitions].

(14)[41)] Speech-language[Speech] pathology and audiology
services. The facility shall provide speech-language[speech]
pathology and audiology services:

(a) By an individual who meets the requirements of 42 C.F.R.
483.430(b)(5)(vii); and

(b) As needed to maximize the communication skills of each

re3|dent in need of semces[restden&sneedmgsuehsea%ees#hese

AL )
(15)[¢22)] Occupational therapy.
(a) The facility shall provide occupational therapy [shalbe

provided-]by or under the supervision of an[a-gualified] occupational
therapist who meets the requirements of 42 C.F.R. 483.430(b)(5)(i)
to meet a resident's need for services[to-residents-asrequired-by-the
resident's needs].

(b) The occupational therapist or occupational therapy assistant
shall provide services in accordance with[aet-upen] the individual
program plan designed by the [professional-]interdisciplinary team[

(16)[¢23)] Physical therapy.

(a) The facility shall provide physical therapy [shal-be-provided
Jby or under the supervision of a licensed physical therapist who
meets the requirements of 42 C.F.R. 483.430(b)(5)(iii) to meet a
resident's need for services[toresidents-asrequired-by-theresident's
needs].

(b) The physical therapist or physical therapy assistant shall
provide services in accordance with[aetupen] the individual program
plan de5|gned by the [prefessienat]interdisciplinary team[-ef-which

AnN[E4y Psychological services.

(a) The facility shall provide psychological services as needed
by a[shall-be-provided-by-a-licensed-or—certified] psychologist who
meets the requirements of 42 C.F.R. 483.430(b)(5)(v).

(b) The psychologist[pursuant-to-KRS-Chapter-319-whe] shall

participate in [the-]evaluation of each resident[and-periodicreview],
individual treatment, and consultation and training of direct

care[program] staff as a member of the interdisciplinary team.

contract to[shall-be-availableeither on-staff or by formalarrangement
with—community—resources—for—all] residents and their families,
including:

1. Evaluation and counseling with referral to, and use of, other
planning for community placement;_ and][;]
2. Discharge and follow up services rendered by or under the
supervision of a gualified social worker.
(b) A facility's[Fhe] social worker [ef-the—intermediate—care
]shall be under the supervision of a:
1. Qualified social worker;_or
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(18)[(25)] Transportation.
(a) If transportation of residents is provided by the facility to

community agencies or other activities, the provisions established
in_subparagraphs 1. and 2. of this paragraph[fellewing] shall
apply.[:]

1. Special provision shall be made for each resident[residents]
who uses a wheelchair[use-wheelchairs].

2. An escort or assistant to the driver shall accompany a resident
or residents, [be-provided-in-transporting-residents-to-and-from-the
facility] if necessary, to help ensure[ferthe-resident's] safety during
transport.
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(b) The facility shall arrange for appropriate transportation in
case of a medical emergency[emergencies)].

(19)[¢26)] Residential care services.

(a) All facilities shall provide residential care services to all
residents including:

1. Room accommodations;

2. 3] Housekeeping and maintenances services;[;] and

3. Dietary services.

(b) [AH#aeumesshaleeeHheieuemngLrequ#enmnt&relanng%

]

[8)] Room accommodations.

1. The facility shall provide each resident with:

a. Alshall-beprovided-a-standard-size] bed that is at least thirty-
six (36) inches wide;

b. [—equipped—with-—substantial-spring;—]A clean, comfortable
mattress with a support mechanism;|[;]

c. A mattress cover;[;]

d. Two (2) sheets and a pillow; and[;]

e. [an-such-|Bed covering [as-is—required-]to keep the resident
comfortable.

2. Each bed[Rubber-or-other-impervious-sheets shall-be placed

over-themattress—eoverwheneverhecessary—Bedsoceupied-by
residents] shall be placed so that a[re] resident does not[may]
experience discomfort because of proximity to a radiator, heat outlet,
or[radiators-heat-outlets—or-by] exposure to drafts.
3.[2:] The facility shall provide:

a. Window coverings;[;]

g Bedside tables with reading lamps,[{]if appropriate;[};]

c. Comfortable chairs;

d. A chest or dresser with a mirror for each resident;

e. [ehests-or-dressers-with-mirrors-]A night light;[;] and

f. Storage space for clothing and other possessions.

4.[3] A resident[Residents] shall not be housed in a room
detached building, or other enclosure that has not been previously

inspected and approved for residential use by the Office of Inspector
and

General the Department for _Housing, Buildinq and

5.[4-] Basement rooms shall not be used for sleeplng rooms for
residents.

6.[5:] Residents may have personal items and furniture, iffwhen
itis-physically] feasible.

7.[6-] Each living room or lounge area shall have an adequate
number of:

a. Reading lamps;[;] and

b. Tables and chairs or settees of sound construction and
satisfactory design.

8.[%] Dining room furnishings shall be adequate in number, well-
constructed[wellcenstructed], and of satisfactory design for the
residents.

to-otherresidents:]

[(b)] Housekeeping and maintenance services.

1. The facility shall:

a. Maintain a clean and safe facility free of unpleasant odors;
and

b. Ensure that[:] odors are[shaltbe] eliminated at their source by
prompt and thorough cleaning of commodes, urinals, bedpans, and
other sources.

2. The facility shall:

a. Have available at all times,an adequate supply of clean linen
essential to the proper care and comfort of residents;

b. Ensure that[shall-be-en-hand-atall-times:] soiled clothing and
linens shall [shall-]receive immediate attention and shall [shal-]not
be allowed to accumulate;[:]

c. Ensure that clothing and linens[erbedding] used by one_(1)
resident shall not be used by another unless[until] it has been
laundered or dry cleaned; and[-]

d.[3:] Ensure that soiled clothing and linens[lnen] shall be:

(i) Placed in washable or disposable containers;[;]

(ii) Transported in a sanitary manner; and

(iii) Stored in separate, well-ventilated areas in a manner to
prevent contamination and odors.
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3. Equipment or areas used to transport or store soiled linen
shall not be used for handling or storing of clean linen.

4. Soiled linen shall be sorted and laundered in the soiled linen
room in the laundry area.

5. Handwashing facilities with hot and cold water, soap
dispenser, and paper towels shall be provided in the laundry area.

6.[5;] Clean linen shall be sorted, dried, ironed, folded,
transported, stored, and distributed in a sanitary manner.

7.[6:] Clean linen shall be stored in clean linen closets on each
floor, close to the nurses' station.

8.[%] Personal laundry [efresidents-orstaff-|shall be:

a. Collected, transported, sorted, washed, and dried in a
sanitary manner[;] separate from bed linens;[:]

b.[8:] [Resident's-personal-clothing-shall-be]Laundered [by-the
facility-Jas often as necessary;

c. [ JLaundered by the
facility unless the resident or the resident's family accepts this
responS|b|I|ty and

laundered—b%meﬁfaemtyshau—be]Marked or Iabeled to |dent|fy the
resident so that it may be[ewner—and] returned to the correct
resident.

(20)[9-] Maintenance. The premises shall be well kept and in
good repair_as_established in paragraphs (a) through (d) of this

subsection.

@[ :

[&] The facility shall ensure[insure] that the grounds are well
kept and the exterior of the building, including the sidewalks, wide
walks, steps, porches, ramps, and fences are in good repair.

(b)[b:] The interior of the building, including walls, ceilings,
floors, windows, window coverings, doors, plumbing, and electrical
fixtures shall be in good repair. Windows and doors shall be
screened.

(c)[e:] Garbage and trash shall be stored in areas separate from
those used for the preparation and storage of food and shall be
removed from the premises regularly. Containers shall be cleaned
regularly.

(d)[€-] A pest control program shall be in operation in the facility.
Pest control services shall be provided by maintenance personnel of
the facility or by contract with a pest control company. The
compounds shall be stored under lock.

(21)[¢e)] Dietary services.

(a) The facility shall provide or contract for food services[service]
to meet the dietary needs of the residents, including:

1. Modified diets; or

2. Dietary restrictions as prescribed by the attending physician.

(b)

1. Iff\When] a facility contracts for food services[service] with an
outside food management company, the company shall provide a
licensed dietitian[qualified][dietician-orcertified-nutritionist]on a
full-time, part-time,[full-time—part-time] or consultant basis to the
facility.

2 The licensed dietitian[qualified][—dietician—or—ecertified

putritionist] shall make recommendations to[have—centinuing
halsen—wﬂh] the medical and nursing staff [ef-—thefacilityfor
recommendations-Jon dietetic policies affecting resident care.

3. The food management company shall comply with the[al-of
the-appropriate-requirements—for| dietary services requirements of
this subsection[-in-this-administrative-regulation].

(€)[%] [Fherapeutic—diets—]If the facility provides therapeutic
diets and the staff member responsible for the food services is not a
licensed dietitian[dietician—o+r—certified—nutritionist], the
responsible staff person shall consult with a licensed
dietitian[designated-person-responsibleforfood-service-is—not-a
W][M%%WWH%W

(d) The facility shall:

1.[2.] Have a[Bietary-staffing—There-shall-be] sufficient number
of food service personnel;

2. Ensure that the food serwce staff schedules shall
be[are]
duty—and-days-off shall-be] posted; and| and[]
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3. If any food service personnel are assigned duties outside the
dietary department, the duties shall not interfere with the sanitation,
safety, or time required from regular dietary assignments.

(e)[3:] Menu planning.

1.[a;] Menus shall be planned, written, and rotated to avoid
repetition.

2. The facility shall meet the nutrition needs of residents in

accordance Wlth a[shau—be—met—m—aeewdanee—\mh—the—eu%m

and-n-accordance-with] physician's orders.

3.[b:] Except as established in subparagraph 5. of this
paragraph, meals shall correspond with the posted menu.

4. Menus shall[must] be planned and posted one (1) week in
advance.

5. lff\when] changes in the menu are necessary;[;]

a. Substitutions shall provide equal nutritive value;

b. The changes shall be recorded on the menu; and[and]

c. Menus shall be kept on f||e for at least thirty (30) days

(_)[&] [

[4-] Food preparation and storage.

1.[a:] There shall be at least a three (3) day supply of food to
prepare well-balanced[wel-balanced], palatable meals.

2.[b;] Food shall be prepared with consideration for any
individual dietary requirement.

3. Modified diets, nutrient concentrates, and supplements shall
be given only on the written orders of a:

a. Physician;

b. Advanced practice registered nurse; or

c. Physical assistant.

4.[e<] At least three (3) meals per day shall be served with not
more than a fifteen (15) hour span between the [substantial]evening
meal and breakfast.

5. Between-meal snacks and beverages, including[te-irclude]
an evening snack before bedtime, shall be available at all times for
each resident, unless|offered-to-all-residents—Adjustments-shall-be
made—when] medically contraindicated as documented by a
physician in the resident's record.

6.[ek] Foods shall be:

a. Prepared by methods that conserve nutritive value, flavor,
and appearance; and

b. [shall—be—atiractively—]Served at the proper
temperature[temperatures;] and in a form to meet individual needs.

7. [{JA file of tested recipes, adjusted to appropriate yield shall
be maintained.[}]

8. Food shall be cut, chopped, or ground to meet individual
needs.

9. If a resident refuses the food served, nutritious substitutions
shall be offered.

10.[e:] All opened containers or leftover food items shall be
covered and dated when refrigerated.

(9)[5-] Serving of food.

1. IffWhen] a resident cannot be served in the dining room, trays
shall;

a. Be provided; and[-shal]

b. Rest on firm supports.

2. Sturdy tray stands of proper height shall be provided for
residents able to be out of bed.

3.[a;] Direct care staff shall be responsible for correctly
positioning a resident to eat meals served on a tray[Cerrect

Pr— : - - -
responsibility-of the-direct-care-staff].

4. A resident in need of[Residentsrequiring] help [ir-]eating shall
be a53|sted promptly upon receipt of meals[accerding—to—their

.
5.[b:] The facility shall provide adaptive feeding equipment if
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needed by a resident[self-help—devices—shall-be—provided—to
deem-necessary

6.
with[Sanitation—All—facilities—shall—comply—with—all—applicable
provisions-of KRS-219.011-t6- KRS-219.081-and] 902 KAR 45:005[

Food services shall be provided in accordance

Code)].902 KAR 20:086

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Fiscal Management

(As Amended at ARRS, April 9, 2024)

907 KAR 1:065. Payments for price-based nursing facility
services.

RELATES TO: KRS 142.361, 142.363, 216.380, 42 C.F.R. Parts
430, 431, 432, 433, 435, 440, 441, 442, 447, 455, 456, 482.58,
483.10,_483.20, 42 U.S.C. 1395tt, 1396, 1396a, 1396b, 1396c,
1396d, 13969, 1396l, 1396n, 13960, 1396p, 1396r, 1396r-2, 1396r-
5

STATUTORY AUTHORITY: KRS 142.361(5),
194A.030(2), 194A.050(1), 205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services,
has responsibility to administer the Medicaid program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed, or opportunity
presented, by federal law for the provision of medical assistance to
Kentucky's indigent citizenry. This administrative regulation
establishes the method for determining amounts payable by the
Medicaid program for services provided by a price-based nursing
facility.

142.363(3),

Section 1. Definitions.
1) "Ancnlary service" means a direct semce[iepwh{eh&eha#ge
Jincluding:

(a) Ancillary services pursuant to 907 KAR 1:023; or

(b) If ordered by a physician:

1. Laboratory procedures; or

2. X-rays.

(2) "Appraisal" means an evaluation of a price-based nursing
facility building, excluding equipment and land, conducted by the
department in accordance with Section 4 of this administrative
regulation for the purpose of -calculating the depreciated
replacement cost of a price-based nursing facility.

(3) "Appraisal base year" means a year in which the department
conducts an appraisal of each price-based NF.

(4) "Auxiliary building" means a roofed and walled structure:

(a) Serviced by electricity, heating, and cooling;

(b) Independent of an NF;

(c) Used for administrative or business purposes related to an
NF; and

(d) Constructed on the same tract of ground as an NF.

(5) "Capital rate component” means a calculated per diem
amount for an NF based on:

(a) The NF's appraised depreciated replacement cost;

(b) A value for land;

(c) A value for equipment;

(d) A rate of return;

(e) A risk factor;

(f) The number of calendar days in the NF's cost report year;

(g9) The number of licensed NF beds in the NF; and

(h) The NF's bed occupancy percentage.
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(6) "Case-mix" means the time-weighted average price-based
NF acuity for Medicaid-eligible and dual-eligible Medicare and
Medicaid residents under a Medicare Part A reimbursed stay in a
price-based nursing facility, and is based on Minimum Data Set
(MDS) 3.0 data classified through the Patient Driven Payment Model
(PDPM)[RUG-HI,-M3-pl,(version5.20) thirty-four-{34)-group-model]
resident classification system or equwalent

(7) "Core based statistical area" or "CBSA" means the
designation of metropolitan and micropolitan population centers
based on the national census, as published by the Federal Office of
Management and Budget.

(8) "Department" means the Department for Medicaid Services
or its designee.

(9) "Equipment" means a depreciable tangible asset, other than
land or a building, which is used in the provision of care for a resident
by an NF staff person.

(10) "Governmental entity" means a unit of government for the
purposes of 42 U.S.C. 1396b(w)(6)(A).

(11) "Hospital-based NF" means an NF that:

(a) Is separately identifiable as a distinct part of the hospital; and

(b) If separated into multiple but distinct parts of a single
hospital, is combined under one (1) provider number.

(12) "Land" means a surveyed tract or tracts of ground that
share a common boundary:

(a) As recorded in a county government office;

(b) Upon which a building licensed as an NF is constructed; and

(c) Including site preparation and improvements.

(13) "Local unit of government" means a city, county, special
purpose district, or other governmental unit in the state.

(14) "NF" or "nursing facility" means:

(a) A facility:

1. To which the state survey agency has granted an NF license;

2. For which the state survey agency has recommended to the
department certification as a Medicaid provider; and

3. To which the department has granted -certification for
Medicaid participation; or

(b) A hospital swing bed that provides services in accordance
with 42 U.S.C. 1395tt and 1396, if the swing bed is certified to the
department as meeting requirements for the provision of swing bed
services in accordance with 42 U.S.C. 1396r(b), (c), (d), 42 C.F.R.
447.280, and 482.58.

(15) "NF building" means a roofed and walled structure serviced
by electricity, heating, and cooling and that is also an NF.

(16) "Nursing facility with Medicaid waiver" or "NF-W" means an
NF to which the state survey agency has granted a waiver of the
nursing staff requirement.

(17) "Provider assessment" means the assessment imposed by
KRS 142.361 and 142.363.

(18) "Routine services" means the services covered by the
Medicaid program pursuant to 42 C.F.R. 483.10(f)(11)(i).

(19) "Site improvement" means a depreciable asset element,
other than an NF building or auxiliary building, on NF land extending
beyond an NF's foundation if used for NF-related purposes.

(20) "Standard price" means a facility-specific reimbursement
that includes a case-mix adjusted component, noncase-mix
adjusted component including an allowance to offset a provider
assessment, noncapital-facility related component, and capital rate
component.

(21) "State survey agency" means the Cabinet for Health and
Family Services, Office of Inspector General, Division of Health Care.

(22) "Time-weighted" means a method of calculating case-mix
by determining the number of days that a minimum data set (MDS)
record is active over a calendar quarter rather than captured from a
single day during the calendar quarter.

Section 2. NF Reimbursement Classifications and Criteria.

(1) An NF or a hospital-based NF shall be reimbursed as a price-
based NF pursuant to this administrative regulation if:

(a) It provides NF services to an individual who:

1. Is a Medicaid recipient;

2. Meets the NF patient status criteria pursuant to 907 KAR
1:022; and

3. Occupies a Medicaid-certified bed; and
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(b)

1. It has more than ten (10) NF beds and the greater of:

a. Ten (10) of its Medicaid-certified beds participate in the
Medicare program; or

b. Twenty (20) percent of its Medicaid certified beds participate
in the Medicare program; or

2. It has less than ten (10) NF beds and all of its NF beds
participate in the Medicare program.

(2) An NF-W shall be reimbursed as a price-based NF pursuant
to this administrative regulation if it meets the criteria established in
subsection (1)(a) of this section.

(3) The following shall not be reimbursed as a price-based NF
and shall be reimbursed pursuant to 907 KAR 1:025:

(a) An NF with a certified brain injury unit;

(b) An NF with a distinct part ventilator unit;

(c) An NF designated as an institution for mental disease;

(d) A dually-licensed pediatric facility; or

(e) An intermediate care facility for individuals with an
intellectual disability.

Section 3. Reimbursement for Federally-Defined Swing Beds
and for Skilled Nursing Facility Services in Critical Access Hospital
Swing Beds.

(1) The reimbursement rate for a federally-defined swing bed
shall be:

(a) The average rate per patient day paid to freestanding price-
based NFs for routine services furnished during the preceding
calendar year, excluding any payment made pursuant to Section 14
of this administrative regulation; and

(b) Established effective January 1 of each year.

2

(a) The department shall reimburse a critical access hospital for
skilled nursing facility services in a swing bed at the same rate as
established by the Centers for Medicare and Medicaid Services for
Medicare.

(b) The department shall pay an interim per diem rate as
established by CMS for the Medicare program.

(c) The effective date of a rate shall be the same as used by the
Medicare program.

(d) A critical access hospital's final reimbursement for skilled
nursing facility services in a swing bed shall reflect any adjustment
made by the Centers for Medicare and Medicaid Services.

(e) Total payments made to a critical access hospital for skilled
nursing facility services provided in a swing bed under this section
shall be subject to the payment limitation established in 42 C.F.R.
447.271.

(f) The provisions established in this subsection shall apply to a
critical access hospital that complies with all requirements
established in KRS 216.380.

Section 4. Price-based NF Appraisal.

(1) The department shall appraise a price-based NF to determine
the facility specific capital component in 2009, and every fifth year, in
order to calculate the NF's depreciated replacement cost.

(2) The department shall not appraise equipment or land. A
provider shall be given the following values for land and equipment:

(a) Ten (10) percent of an NF's average licensed bed value for
land; and

(b) $2,000 per licensed NF bed for equipment.

(3) The department shall utilize the following variables and fields
of the nursing home or convalescent center CoreLogic Commercial
Express[#5200-model-of-the—Marshall-&Swift Boeckh-Building
Valuation System [(BVS)-]to appraise an NF identified in Section
2(1) of this administrative regulation:

(a) Provider number;

(b) Property owner - NF name;

(c) Address;

(d) Zip code;

(e) Section number - the lowest number shall be assigned to the
oldest section and a basement, appraised as a separate section,
immediately follows the section it is beneath;

(f) Occupancy code - nursing home or substructure;

(9) Average story height;
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(h) Construction type;

(i) Number of stories;

() Gross floor area (which shall be the determination of the
exterior dimensions of all interior areas including stairwells of each
floor, specifically excluding outdoor patios, covered walkways,
carports, and similar areas). In addition, interior square footage
measurements shall be reported for:

1. Anon-NF area;

2. A shared service area by type of service; and

3. Arevenue-generating area;

(k) Gross perimeter (common walls between sections shall be
excluded from both sections);

() Construction quality;

(m) Year built;

(n) Building effective age;

(o) Building condition;

(p) Depreciation percent;

(q) Exterior wall material;

(r) Roof covering material and roof pitch;

(s) Heating system;

(t) Cooling system;

(u) Floor finish;

(v) Ceiling finish;

(w) Partition wall structure and finish;

(x) Passenger and freight elevators - actual number;

(y) Fire protection system (sprinklers, manual fire alarms, and
automatic fire detection) - percent of gross area served. If both the
floor and attic areas are protected by a sprinkler system or automatic
detection, the percent of gross area served shall be twice the floor
area; and

(z) Miscellaneous additional features, which shall be limited to:

1. Canopies;

2. Entry foyers (sheltered entry ways):

a. The glass and aluminum standard allowance shall be fifty
(50)[thirey{30)] dollars per square foot;

b. Bulkhead standard allowance shall be:

(i) Eleven (11)[Seven—{7#)] dollars per square foot for a wood
frame;

(i) Twelve (12)[Eight(8)] dollars per square foot for a steel
frame; or

(iii) Thirty-one (31)[Fwenty{20)] dollars per square foot for brick
masonry;

3. Loading docks;

4. Code alerts, Wanderguards, or other special electronically-
secured doorways, except for a door with a sound detector or
sensing unit (the standard allowance shall be $1,420[$1,500] for
each fully-functioning door at the time of appraisal);

5. A door with a sound detector or sensing unit shall have a
standard allowance of $865[$500] per door;

6. Automatic sliding doors (the standard allowance shall be
$25,450[$17,000] per doorway);

7. An automatic door opener shall have a standard allowance of
$9160[$6,500] per door;

8. Detached garages or storage sheds (which shall have an
attached reinforced concrete floor and a minimum of 200 square
feet);

9. Modular buildings or trailers, if the structure has a minimum
of 200 square feet, electrical service, and heating or cooling services
(the standard allowance shall be eighty (80)[fifty-six{(56)] dollars per
square foot);

10. Walk-in coolers or freezers;

11. Laundry chutes (the standard allowance shall
$2,530[$2;100] per floor serviced);

12. Dumb waiters (which shall have a minimum speed of fifty
(50) feet per minute. The standard allowance shall be
$20,500[$8;000] for the initial two (2) stops for a manual door or
$52,520[$21,000] for the initial two (2) stops for an electric door and
$5,050[$4000] per additional stop);

13. Skylights (the standard allowance shall be fifty-seven[ferty
{40)] dollars per square foot);

14. Operable built-in oxygen delivery systems (valued at
$425[$300] per serviced bed);

15. Carpeted wainscoting (the standard allowance shall be

be
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eighty (80)[sixty(60)] dollars per licensed bed);

16. Balconies;

17. Ceiling fans for which the standard allowance shall be
$375[$250] for each ceiling fan without a light and $675[$409] for
each ceiling fan with a light;

18. Cupolas for which the standard allowance shall be
$990[$726] each;

19. Fireplaces;

20. Concrete-lined utility tunnels for which the standard
allowance shall be thirty-two[twenty-five(25)] dollars per cubic foot;
and

21. Mechanical penthouses.

(4) An item listed in subsection (3)(z) of this section shall be
subject to the CorelLogic Commercial Express valuation

system[Marshall- & Swift Boeeckh-B\V/ S-medel#5200] monetary limit
unless a monetary limit is provided for that item in subsection (3)(z)
of this section.

(5) The department shall use the corresponding CorelLogic
Commercial Express valuation system[Marshall-&Swift-Beeckh
BV/S] default value for any variable listed in subsection (3) of this
section if no other value is stated for that variable in subsection (3)
of this section.

(6)

(a) Values from the most recent CoreLogic Commercial Express
valuation system[Marshall-&Swift Boeckh-B\/S] tables shall be used
during an appraisal.

(b) An adjustment calculation shall be performed if the most
recent CoreLogic Commercial Express valuation system[Marshal-&
Swift Boeeckh-BVS] tables do not correspond to an appraisal base
year.

(7) In addition to an appraisal cited in subsection (1) of this
section, the department shall appraise an NF identified in Section
2(1) of this administrative regulation if:

(a) The NF submits written proof of construction costs to the
department; and

(b)

1. The NF undergoes renovations or additions costing a
minimum of $150,000 and the NF has more than sixty (60) licensed
beds; or

2. The NF undergoes renovations or additions costing a
minimum of $75,000 and the NF has sixty (60) or fewer licensed
beds.

(8) An auxiliary building shall be:

(a) Appraised if it rests on land, as defined in Section 1(12) of
this administrative regulation; and

(b) Appraised separately from an NF building.

(9) To appraise an auxiliary building, the department shall utilize
a CoreLomc CommerC|aI Express valuatlon svstem[ManhaIL&sm#

eenter—#ézgg] model |f the model better flts the auxmary bundmgs
use and type.

(20) If an NF building has beds licensed for non-NF purposes or
a provider conducts business activities not related to the NF, the
appraisal shall be adjusted between NF and non-NF activity. The
appraiser shall determine if the adjustment shall be made by dividing
the number of licensed NF beds by the total number of beds, or
through the use of an adjustment factor determined in accordance
with appraisal industry standards by the appraiser, regardless of the
occupancy factor. For example, an adjustment factor may be used
to apportion the appraisal by the percent of NF square footage
relative to the square footage on non-NF-related business activities.

(11) Cost of an appraisal shall be the responsibility of the NF
being appraised.

(12) A building held for investment, future expansion, or
speculation shall not be considered for appraisal purposes.

(13) The department shall not consider the following location
factors in rendering an appraisal:

(a) Climate;

(b) High-wind zone;

(c) Degree of slope;

(d) Position;

(e) Accessibility; or

(f) Soil condition.
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Section 5. Standard Price Overview.

(1) Rates shall reflect the differential in wages, property values,
and cost of doing business in rural and urban designated areas.

@)l [Ex i i ion;
~]On July 1 of each year, the department shall

utilize the most recent Federal Office of Management and Budget's
core based statistical area (CBSA) designations to classify an NF as
being in an urban or rural area, with metropolitan areas always being
classified as urban. The urban and rural designations shall be based
on the location of the NF under the CBSA designation.

(e

(3) The department shall utilize an analysis of fair-market pricing
and historical cost for the following data:

(a) Staffing ratios;

(b) Wage rates;

(c) Cost of administration, food, professional support,
consultation, and nonpersonnel operating expenses as a percentage
of total cost;

(d) Fringe benefit levels;

(e) Capital rate component; and

(f) Noncapital facility-related component.

(4) The following components shall comprise the case-mix
adjustable portion of an NF's standard price:

(a) The personnel cost of:

1. A director of nursing;

2. A registered nurse (RN);

3. Alicensed practical nurse (LPN);

4. A nurse aide;

5. An activities staff person; and

6. A medical records staff person; and

(b) Nonpersonnel operating cost including:

1. Medical supplies; and

2. Activity supplies.

(5) The following components shall comprise the noncase-mix
adjustable portion of an NF's standard price:

(a) Administration to include an allowance to offset a provider
assessment;

(b) Nondirect care personnel;

(c) Food;

(d) Professional support; and

(e) Consultation.

(6) The following components shall comprise the facility and
capital component of an NF's standard price:

(a) The noncapital facility-related component, which shall be a
fixed, uniform amount for all price-based NFs; and

(b) The NF's capital rate component, which shall be facility
specific.

(7) Excluding capital rate components, the following is an
example of an urban and a rural price-based NF's standard price
based on rebased wages at the 2024[2008] level:

CBSA Case-Mix Noncase-Mix Total Standard
Designati Adjustable Adjustable Price Excluding
on Portion of | Portion of | Capital Rate
Standard Standard Components
Price Price  Without
Capital Rate
Component
Urban $160.14[$88. | $101.81[$62: | $261.95[$150-
65] 80] 85]
Rural $135.87[$74- | $89.68[$55-6 | $225.55[$130-
62] 3] 25]

(8) A price-based NF's standard price may be:
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(a) Adjusted for inflation every July 1_using the version of the
CMS Nursing Home without Capital Market Basket that was effective
on the July 1 that the inflation adjustment occurred; and

(b) Rebased:

1. Effective July 1, 2024; and

2. At least once every four (4) years thereafter.

(9) [Effestive-JulyL,2004-an-NFshall-ot-receive-afateless

[(E1)] The department shall adjust an NF's standard price if:

(a) A governmental entity imposes a mandatory minimum wage
or staffing ratio increase and the increase was not included in the
inflation adjustment; or

(b) A new licensure requirement or new interpretation of an
existing requirement by the state survey agency results in changes
that affect all facilities within the class. The provider shall document
that a cost increase occurred as a result of a licensure requirement
or policy interpretation.

Section 6. Standard Price Calculation.

(1) Based on the classification of urban or rural, the department
shall calculate an individual NF's standard price to be the sum of:

(a) The case-mix adjustable portion of the NF's standard price,
adjusted by the NF's current case-mix index pursuant to Section 7
of this administrative regulation;

(b) The noncase-mix adjustable portion of the NF's standard
price, which shall include[:]

[&] an allowance to offset a provider assessment;[-and]

2] [Ih&m#tghem&reheﬂembursemen&mereas&eﬁwen&y—

i1

(c) The noncapital facility-related component; and

(d) Pursuant to subsection (2) of this section, the capital rate
component.

(2) An NF's capital rate component shall be calculated as follows:

(a) The department shall add the total of:

1. The NF's average licensed bed value, which shall:

a. Be determined by dividing the NF's depreciated replacement
cost, as determined from an appraisal conducted in accordance with
Section 4 of this administrative regulation, adjusted every July 1
using the RS Means Construction Cost Indexes, and applying the
total weighted average annual change of the Kentucky cities by the
NF's total licensed NF beds; and

b. Not exceed $79,775[$56,003] effective July 1, 2023[2016],
which shall be adjusted every July 1 thereafter by the same factor
applied to the NF's depreciated replacement cost;

2. A value for land, which shall be ten (10) percent of the NF's
average licensed NF bed value, established in accordance with
subparagraph 1. of this paragraph; and

3. A value for equipment, which shall be $2,000 per licensed NF
bed;

(b) The department shall multiply the sum of paragraph (a) of
this subsection by a rate of return factor, which shall:

1. Be equal to the sum of:

a. The yield on a twenty (20) year treasury bond as of the first
business day on or after May 31 of the most recent year; and

b. A risk factor of two (2) percent; and

2. Not be less than nine (9) percent nor exceed twelve (12)
percent;

(c) The department shall determine the NF's capital cost-per-
bed day by:

1. Dividing the NF's total patient days by the NF's available bed
days to determine the NF's occupancy percentage;

2. If the NF's occupancy percentage is less than ninety (90)
percent, multiplying ninety (90) percent by 365 days; and

3. If the NF's occupancy percentage exceeds ninety (90) percent,
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multiplying the NF's occupancy percentage by 365 days; and

(d) The department shall divide the sum of paragraphs (a) and
(b) of this subsection by the NF's capital cost-per-bed day
established in paragraph (c) of this subsection to determine an NF's
capital rate component.

(3) If a change of ownership occurs pursuant to 42 C.F.R.
447.253(d), the new owner shall:

(a) Receive the capital cost rate of the previous owner unless
the NF is eligible for a reappraisal pursuant to Section 4(7) of this
administrative regulation; and

(b) File an updated provider application with the Medicaid
program pursuant to 907 KAR 1:672, Section 3(4).

(4) A new facility shall be:

(a) Classified as a new facility if the facility does not have a July
1, of the current state fiscal year, Medicaid rate;

(b) Determined to be urban or rural; and

(c) Reimbursed at its standard price, which shall:

1. Be based on a case-mix of 1.0;

2. Be adjusted prospectively based upon no less than one (1)
complete calendar quarter of available MDS 3.0 data following the
facility's Medicaid certification;

3. Utilize $79,775[$56,003] effective July 1, 2023[2616], as
adjusted through the current state fiscal year as the facility's average
licensed NF bed value until the facility is appraised in accordance
with Section 4 of this administrative regulation; and

4. Be adjusted, if necessary, following the facility's appraisal if
the appraisal determines the facility's average licensed NF bed
value to be less than $79,775[$56,003] effective July 1, 2023[2016],
as adjusted through the current state fiscal year.

(5) The amounts calculated pursuant to subsection (4)(c)3. and
4. of this section shall be adjusted annually consistent with the
adjustments made to the depreciated replacement cost, as
described in subsection (2)(a)1.b. of this section for the capital
component calculation.

Section 7. PDPM Adapted Minimum Data Set (MDS) 3.0[;
Resouree-Utilization-Group(RUG)HH], and Validation.

(1) A price-based NF's Medicaid MDS data shall be utilized to
determine its case-mix index each quarter.

(2) A price-based NF's case-mix index shall be applied to its
case-mix adjustable portion of its standard price.

(3) To determine a price-based NF's case-mix index, the
department shall:

(a) Calculate case-mix on a time-weighted basis using MDS data:

1. Extracted on the last date of each calendar quarter from the
NF's MDS item sets:

a. Included in the PDPM Adapted Minimum Data Set (MDS) -
Version 3.0, Resident Assessment and Care Screening; and

b. Transmitted by the NF to the Centers for Medicare and
Medicaid Services; and

2. Which, if revised, shall be revised no later than the last date
of the quarter following the date on which MDS data was extracted.
For example, MDS data submitted after September 30, 2023[2016],
for the purpose of revision to MDS data extracted June 30,
2023[20616], shall not be utilized;

(b) Classify the data cited in paragraph (a) of this subsection
through the Patient Driven Payment Model (PDPM)[RUYGHL{M3

pl)—version—five—point—twenty (5-20)—thirty-four{(34)—group—or
equivalent—model] resident classification system, nursing
component; and

(c) Validate the data cited in paragraph (a) of this subsection as
follows:

1. The department shall generate a stratified random sample of
thirty (30)[twenty-five{25)] percent of the Medicaid residents in a
price-based NF;

2. The department shall review one (1) MDS assessment from
each resident in the sample referenced in subparagraph 1. of this
paragraph;_and

3. The department shall review medical records corresponding
to the individuals included in the sample identified in subparagraphs
1. and 2. of this paragraph to determine if the medical records
accurately support the MDS assessments submitted for the sample
residents[;-and]
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[4] [#—a—wwew—ef—reeerds—eﬁed—m—subparag;aph—%—ef—ths

ion;-and]

[b:] [Selecting-one-{1)}-MBS-assessment-perresident].

(4) If the department's review, in accordance with subsection
(3)(c)3. [ard—4—]of this section, of a price-based NF's MDS
assessment data reveals that the NF fails to meet the MDS data
minimum accuracy threshold, the department shall conduct another
review of the same data utilizing an individual or individuals not
involved in the initial validation process if the price-based NF
requests a reconsideration within ten (10) business days of being
notified of the findings of the review[-cited-in-subsection{3){c)4-—of
this-section].

(5) Only MDS data extracted in accordance with subsection
(3)(@)2. of this section shall be allowed during a review or
reconsideration.

(6) If a reconsideration of a price-based NF's MDS assessment
data, in accordance with subsection (4) of this section, confirms that
the NF fails to meet the minimum accuracy threshold, the
department shall:

(a) Conduct a conference with the NF to review preliminary
findings of the reconsideration; and

(b) Send the final results of the reconsideration to the NF within
ten (10) business days of the conference.

(7) In performing validation reviews on MDS data, the
department shall:

(a) Notify the NF at the time of the MDS assessment review of
any assessment that is not validated and allow the NF to provide
supporting documentation that had been utilized to support the
assessment;

(b) Consider all MDS supporting documentation provided by the
NF prior to the exit conference; and

(c) Not consider MDS supporting documentation provided by the
NF after the exit conference has occurred.

(8

(a) Reconsideration of a price-based NF's MDS assessment
data validation shall be provided if the NF:

1. Requests a reconsideration and clearly identifies each
specific resident's review and MDS elements that are being
disputed;

2. States the basis on which the department's decision on each
issue is believed to be erroneous; and

3. Provides a summary supporting the NF's position.

(b) After a reconsideration of a price-based NF's MDS
assessment data has been completed, the NF may appeal the
department decision regarding the data in accordance with 907 KAR
1:671, Section 9.

(9)(@) The department shall refer any suspected intentional
alteration of clinical documentation or creation of documentation
after an MDS assessment has been transmitted to the Office of
Inspector General (OIG) for investigation of possible fraud.

(b) A fraud investigation may result in a felony or misdemeanor
criminal conviction.

(10) An NF's rate shall be effective beginning on the first date of
the second quarter following the MDS extraction date.

(11) An MDS validation review, if conducted, shall be initiated in
the month containing the corresponding rate effective date.

(12) A rate sanction shall be applied on the rate effective date
following the validation review initiation date.

(13) MDS assessment accuracy thresholds and corresponding
rate sanctions shall be established in accordance with this subsection.

(@) If a price-based NF's percentage of accurate MDS
assessments is between sixty-five (65) and seventy-nine (79)
percent, the price-based NF's rate shall be sanctioned by fifty (50)
cents per patient day.

(b) If a price-based NF's percentage of accurate MDS
assessments is between forty (40) and sixty-four (64) percent, the
price-based NF's rate shall be sanctioned by sixty (60) cents per
patient day.
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(c) If a price-based NF's percentage of accurate MDS
assessments is below forty (40) percent, the price-based NF's rate
shall be sanctioned by seventy (70) cents per patient day.

(d) Rate sanctions shall not be applied:

1. Until the rates effective July 1, 2025 are in effect; and

2. Except for those rates that are effective on and after July 1,
2025 as specified in subsection (14) of this section.

(14) Beginning with rates effective July 1, 2025, upon conclusion
of a departmental review of MDS data, in accordance with this
section of this administrative regulation:

(a) The department shall recalculate the facility's case mix index
based on the review's findings; and

(b) If a recalculated case mix index results in a change to the
NF's established rate or rates, the rate or rates shall be recalculated
and any payment adjustment shall be made.

(15) For rates effective April 1, 2024, through June 30, 2024, the
rate shall be equal to the rate effective January 1, 2024.

(16) Beginning July, 1, 2024, the PDPM case-mix index shall be
phased in using the following schedule:

(a) For rates effective July 1, 2024 through September 30, 2024,
the case-mix index shall be comprised of twenty-five (25) percent of
the PDPM CMI and seventy-five (75) percent of the RUG-III CMI that
was in effect prior to the transition.

(b) For rates effective October 1, 2024 through December 31,
2024, the case-mix index shall be comprised of fifty (50) percent of
the PDPM CMI and fifty (50) percent of the RUG-III CMI that was in
effect prior to the transition.

(c) For rates effective January 1, 2025 through March 31, 2025,
the case-mix index shall be comprised of seventy-five (75) percent
of the PDPM CMI and twenty-five (25) percent of the RUG-III CMI
that was in effect prior to the transition.

(d) Beginning April 1, 2025, the case-mix index shall be
comprised of 100 percent of the PDPM CMI and zero percent of the
RUG-III CMI that was in effect prior to the transition.

Section 8. Limitation on Charges to Residents.

(1) Except for applicable deductible and coinsurance amounts,
an NF that receives reimbursement for a resident pursuant to
Section 6 of this administrative regulation shall not charge a resident
or his representative for the cost of routine or ancillary services.

(2) An NF may charge a resident or his representative for an
item pursuant to 42 C.F.R. 483.10(f)(11)(ii) if:

(a) The item is requested by the resident;

(b) The NF informs the resident in writing that there will be a
charge; and

(c) Medicare, Medicaid, or another third party does not pay for
the item.

(3) An NF shall:

(a) Not require a resident, or responsible representative of the
resident, to request any item or services as a condition of admission
or continued stay; and

(b) Inform a resident, or responsible representative of the
resident, requesting an item or service for which a charge will be
made in writing that there will be a charge and the amount of the
charge.

(4) Reserved bed days, per resident, for an NF or an NF-W shall
be:

(a) Reimbursed for a maximum of thirty (30)[fourteen-{14}] days
per calendar year due to hospitalization. Accumulated bed reserve
days shall follow a resident if the resident relocates to another facility
within a calendar year rather than starting over at zero due to
relocation;

(b) Reimbursed for a maximum of ten (10) days during a
calendar year for leaves of absence other than hospitalization.
Accumulated bed reserve days shall follow a resident if the resident
relocates to another facility within a calendar year rather than
starting over at zero due to the relocation;

(c) Reimbursed at seventy-five (75) percent of a facility's rate[-f

i -and]
leh)] [Reimbursed-at ity (50) percent of-afacility's ate if the

the-calendar guarter preceding the bed reserve-day].
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(5) Except for oxygen therapy, durable medical equipment
(DME) and supplies shall:

(a) Be furnished by an NF; and

(b) Not be billed to the department under a separate DMS claim
pursuant to 907 KAR 1:479, Section 6(3).

(6) Except as otherwise covered pursuant to Title 907 KAR,
dentures, lenses, frames, or hearing aids shall be paid for through
the resident's patient liability or spend down amounts and limited to
one (1) replacement per item per calendar year.

Section 9. Reimbursement for Required Services Under the
Preadmission Screening Resident Review (PASRR).

(1) Prior to an admission of an individual, a price-based NF shall
conduct a level | PASRR in accordance with 907 KAR 1:755, Section
4.

(2) The department shall reimburse an NF for services delivered
to an individual if the NF complies with the requirements of 907 KAR
1:755.

(3) Failure to comply with 907 KAR 1:755 may be grounds for
termination of the NF's participation in the Medicaid Program.

Section 10. Price-Based NF Protection Period and Budget
Constraints.

(1) A county-owned hospital-based nursing facility shall not
receive a rate that is less than the rate that was in effect on June 30,
2002.

(2) For each year of the biennium, a price-based NF shall:

(a) Receive an adjustment pursuant to Section 5(8) and (9)[{31)]
of this administrative regulation; or

(b) Except for a county-owned hospital-based nursing facility
pursuant to subsection (1) of this section, not receive an increase if
the price-based NF's rate is greater than its standard price.

Section 11. Cost Report.

(1) A Medicare cost report and the Supplemental Medicaid
Schedules shall be submitted pursuant to time frames established
in the CMS Medicare Provider Reimbursement Manual - Part 2 (Pub.
15-2) Sections 102, 102.1, 102.3, and 104, using the Instructions for
Completing the Medicaid Supplemental Schedules.

(2) A copy of a price-based NF's Medicare cost report shall be
submitted for the most recent fiscal year end.

Section 12. Ancillary Services.

(1) Except for oxygen therapy and for ancillary services provided
to an individual in a critical access hospital swing bed, the
department shall reimburse for an ancillary service that meets the
criteria established in 907 KAR 1:023 utilizing a per diem component
to the rates, updated every July 1. Prior year utilization based on
claims and the corresponding outpatient procedure code rate listed
in the Medicaid Physician Fee Schedule established in 907 KAR
3:010, Section 1(17)[3]_shall be divided by the number of the
provider's paid Medicaid days for the same time period.

(2) The department shall reimburse for an oxygen therapy
utilizing the Medicaid DME Program fee schedule established in 907
KAR 1:479.

(3) Respiratory therapy and respiratory therapy supplies shall be
a routine service.

(4) Reimbursement for ancillary services provided to an
individual in a critical access hospital swing bed shall be included in
the critical access hospital swing bed reimbursement established in
Section 3(2) of this administrative regulation.

Section 13. Appeal Rights. A price-based NF may appeal a
department decision as to the application of this administrative
regulation in accordance with 907 KAR 1:671.

Section 14. Supplemental Payments to Nonstate Government-
Owned or Operated Nursing Facilities.

(1) Beginning July 1, 2001, subject to state funding made
available for this provision by a transfer of funds from a
governmental entity, the department shall make a supplemental
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payment to a qualified nursing facility.

(2) To qualify for a supplemental payment under this section, a
nursing facility shall:

(a) Be owned or operated by a local unit of government pursuant
to 42 C.F.R. 447.272(a)(2);

(b) Have at least 140 or more Medicaid-certified beds; and

(c) Have a Medicaid occupancy rate at or above seventy-five
(75) percent.

(3) For each state fiscal year, the department shall calculate the
maximum supplemental payment that it may make to qualifying
nursing facilities in accordance with 42 C.F.R. 447.272.

(4) Using the data reported by a nursing facility on a Schedule
NF-7 submitted to the department as of December 31, 2000, the
department shall identify each nursing facility that meets the criteria
established in subsection (2) of this section.

(5) The department shall determine a supplemental payment
factor for a qualifying nursing facility by dividing the qualifying
nursing facility's total Medicaid days by the total Medicaid days for
all qualifying nursing facilities.

(6) The department shall determine a supplemental payment for
a qualifying nursing facility by applying the supplemental payment
factor established in subsection (5) of this section to the total amount
available for funding under this section.

(7) Total payments made under this section shall not exceed the
amount determined in subsection (3) of this section.

(8) Payments made under this section shall:

(a) Apply to services provided on or after April 1, 2001; and

(b) Be made on a quarterly basis.

Section 15. Federal Approval and Federal Financial
Participation. The department's coverage of services pursuant to
this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage; and

(2) Centers for Medicare and Medicaid Services' approval for
the coverage.

Section 16. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Medicare Provider Reimbursement Manual - Part 2 (Pub.
15-2), Sections 102, 102.1, 102.3, and 104", October 2007;

(b) The "Instructions for Completing the Medicaid Supplemental
Schedules", April 2015;

(c) The "Supplemental Medicaid Schedules", April 2015; and

(d) "PDPM Adapted Minimum Data Set (MDS)" October 1,
2023["Minimum-— Data — Set (MDS) - Version 3.0, Resident
Assessment-and-Care-Sereening™-10/1/2016].

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the:

(a) Department for Medicaid Services, 275 East Main Street,
Frankfort, Kentucky 40621, Monday through Friday, 8 a.m. to 4:30
p.m.; and

(b) Following location on the department's Web site:
https://chfs.ky.gov/agencies/dms/dafm/Pages/default.aspx.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@Kky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Health Care Policy

(As Amended at ARRS, April 9, 2024)

907 KAR 1:479. Medical supplies, equipment, and
appliances[Burable-medical-equipment] covered benefits and

reimbursement.

RELATES TO: KRS 205.520, 205.560, 205.6333, 42 C.F.R.
Part 414, 424.57, 440.230, 440.70, 45 C.F.R. Part 160, 162.1002,
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Part 164, 42 U.S.C. 1320d, 1395m, 1395w-4, 1396d(i)

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services,
has responsibility to administer the Medicaid program. KRS
205.520(3) authorizes the cabinet[-by-administrativeregulation;] to
comply with any requirement that may be imposed, or opportunity
presented, by federal law to qualify for federal Medicaid funds. This
administrative regulation establishes the provisions relating to
coverage and reimbursement requirements for [durable—medical

equipment—]medical supplies, equipment, and appliances
(MSEA)[prosthetics;-and-ortheties].

Section 1. Definitions.

[(2)] "CMS" means the Centers for Medicare and Medicaid
Services.

(2)[€3)] "Covered benefit" or "covered service" means an item of
MSEA[dH%able—meéeal—eqmpmeM—a—presthe&c—aFFeﬁheﬁ%er—a
medical-supply] for which coverage is provided by the department.

(3)[(4)] "Customized" means that an item has been constructed,
fitted, or altered to meet the unique medical needs of an individual
Medicaid recipient and does not include the assemblage of modular
components or the addition of various accessories that do not
require unique construction, fitting, or alteration to individual
specifications.

(A[65)] "Date of service" means:

(@)l. The date the MSEA[durable—medical—equipment;
prosthetic,—orthotic;,—or—supply (BMEPOS)] is provided to the
recipient;_or

2. Thirty (30) days from the scheduled date of delivery with:

a. Proof from the provider the recipient was unable to be
reached after a good faith effort to deliver; and

b. Product is unable to be resold due to customization for the
recipient;

(b) For mail order MSEA[BMEPROS], the later of the shipping
date or the date the recipient was discharged home or to a place
where normal life activities take place, except as limited by 42 C.F.R.

440.70(c)(1)[from-an-inpatient-hospital-stay-ornursing-facility];

(c) For MSEA[DMEPROS] delivered to a recipient's home
immediately subsequent to a hospital inpatient stay, the date of final
discharge; or

(d) Up to two (2) calendar days prior to discharge from a hospital
or nursing facility if:

1. The item was provided for purposes of fitting or training of the
patient;

2. The item is ready for use in the recipient's home; and

3. Billing is not done prior to the date of the recipient's discharge
from the facility.

(B)[¢6)] "Department" means the Department for Medicaid
Services or its designee.
6)H] "DMEPOS" means durable medical equipment,

prosthetics, orthotics, or supplies.

(7)[¢8)] "Durable medical equipment" or "DME" means medical
equipment that:

(a) Withstands repeated use;

(b) Is primarily and customarily used to serve a medical purpose;

(c) Is generally not useful to a person in the absence of an illness
or injury; and

(d) Is appropriate for use in the home_or community.

(8)[(9)] "Healthcare common procedure coding system" or
"HCPCS" means a collection of codes acknowledged by the Centers
for Medicare and Medicaid Services (CMS) that represents
procedures or items.

(9)[€26)] "Home" means a place in which normal life activities
take place, and as limited by 42 C.F.R. 440.70(c)(1)[where—the

= - ing:]

(9] [A-rursingfaeility]

[(B)] [A-hespitak]
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(@) [An-inte ] . .
intellectual disability: of
() [An imetat . .

(10)[(2H)] "Incidental" means that a medical procedure or
service:

(a) Is performed at the same time as a more complex primary
procedure or service; and

(b)1. Requires little additional resources; or

2. Is clinically integral to the performance of the primary
procedure or service.

(A1)[E2)] "Invoice price" means an itemized account of a
manufacturer's actual charges that are billed to a supplier for goods
or services provided by the manufacturer or distributor.

(12)[(43)] "Medicaid Program MSEA[BME] Fee Schedule"
means a list, located at
https://www.chfs.ky.gov/agencies/dms/Pages/feesrates.aspx[hitp:#

chis-ky-gov/dms], that:

(a) Contains the current Medicaid maximum allowable amount
established by the department for a covered item of MSEA[durable
medical-equipment,-a prosthetic, an-orthotic, or-a-medical supply];[
and]

(b) Is updated at Ieast yearly and[quartetly—t%emelde—mth—the

(c) Is consistent with and informed by this administrative
regulation and the applicable Centers for Medicare and
Medicaid Services published DMEPOS Fee Schedule.

(13) "Medical supplies, equipment, and appliances" or "MSEA":

(a) Means:

1. Durable medical equipment;

2. DMEPOS:

3. Orthotics; and

4. A medical supply item;

(b) Includes:

1. Prosthetics;

2. Orthotics;

3. Beds;

. Canes;
Walkers;
Wheelchalrs

7. Traction equipment;

8. Oxygen;

9. Oxygen equipment; and

10. Routine maintenance of a rental item; and

(c) Does not mean:

1. Items which are covered under other areas and disciplines
within KAR Title 907[-KAR], such as frames, lenses, hearing aids,
and pacemakers; or

2. Routine maintenance of a purchased item. Routine
maintenance includes testing, cleaning, requlating, and accessing
equipment described as the type of servicing an owner may perform
in the operator's manual for the item.

(14) "Medical supply" means an item that is:

(a) Consumable;

(b) Nonreusable;

(c) Disposable; and

(d) Primarily and customarily used to serve a medical purpose.

(15) "Medically necessary" or "medical necessity" means that a
covered benefit is determined to be needed in accordance with 907
KAR 3:130.

(16) "Medicare accreditation" means having met the quality
standards established in 42 U.S.C. 1395m(a)(20).

(17) "Mutually exclusive" means that two (2) MSEA[BMEROS]
items:

(a) Are not reasonably provided in conjunction with each other
during the same patient encounter on the same date of service;

(b) Represent duplicate or very similar items; or

(c) Represent medically inappropriate use of HCPCS codes.

(18) “Nutritional supplement" means a liquid or powder
administered enterally or orally that is specially formulated to supply
complete diagnosis-appropriate nutrition, including kilocalories,

[© Im El
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protein, vitamins, and minerals.

(19) "Orthotic" means a mechanical device or brace that is
designed to support or correct a defect or deformity or to improve
the function of a movable part of the body.

(20) "Prescriber" means a physician, podiatrist, optometrist,
dentist, advanced practice registered nurse, physician assistant, or
chiropractor who:

(a) Is acting within the legal scope of clinical practice under the
licensing laws of the state in which the health care provider's medical
practice is located,;

(b) If the individual is an enrolled Kentucky Medicaid provider, is
in compliance with all requirements of:

1. 907 KAR 1:671; and

2.907 KAR 1:672;

(c) Is in good standing with the appropriate licensure board and
CMS; and

(d) Has the legal authority to write an order for a medically
necessary item of MSEA[dutabl&medwal%qument—efmedmal

] for a recipient.

(21) "Prior authorization“ means approval that a supplier shall
obtain from the department before being reimbursed.

(22) "Prosthetic" means an item that replaces all or part of the
function of a body part or organ.

(23) "Reasonableness" means:

(a) The expense of the item does not exceed the therapeutic
benefits that could ordinarily be derived from use of the item;

(b) The item is not substantially more costly than a medically-
appropriate alternative; and

(c) The item does not serve the same purpose as an item
already available to the recipient.

(24) "Supplier* means a Medicare-certified provider of
MSEA[durable-medical-eguipment,-medical-supplies,-prostheties-or
ortheties] who is enrolled in the Kentucky Medicaid Program.

(25) "Usual and customary charge" means the uniform amount
that a supplier bills to the general public for a specific covered
benefit.

Section 2. General Coverage.

(1) Except as provided in subsection (2) of this section, coverage
for an item of MSEA[durable-medical-equipment.-a-medical-supply,
a prosthetic, or-an-orthotic] shall:

(a) Be based on medical necessity and reasonableness;

(b) Be clinically appropriate pursuant to the criteria established
in 907 KAR 3:130;

(c) Require prior authorization in accordance with Section 7 of
this administrative regulation;

(d) Be provided in compliance with 42 C.F.R. 440.230(c); and

(e) Be restricted to an item used primarily in the home_and
community.

(2)(a) Except as provided in paragraph (b) of this subsection, the
criteria referenced in subsection (1) of this section that was in effect
on the date the MSEA[durable—medical-equipment—prosthetic;
orthetic-ermedical-supply] is provided shall be used as the basis for
the determination of coverage, subject to medical necessity override
by the department to ensure compliance with 42 C.F.R. 440.230(c).

(b) If criteria referenced in subsection (1) of this section does not
exist or is unavailable for a given item or service, the Medicare
criteria in effect on the date the MSEA[durable-medical-equipment;
prosthetic-orthotic,-or-medical-supply] is provided shall be used as
the basis for the determination of coverage, subject to medical
necessity override by the department to ensure compliance with 42
C.F.R. 440.230(c).

by-45- C.F.R-164.316:]
[4)] An item [forwhich-a-CMN-is—nrotrequired-]shall require a

prescriber's written order.

(_)[@] [#—Me&eam—s—ﬂqe—pmnaw—payet—fepa—reetpwm—wme—ls
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(] [ :

Ihe—presenbe%—stgﬂa&u{e—aﬂd—da&eef—s&na&u#&]
[€8)] Except as specified in subsections (5)[{9)] and (6)[{16)] of
this section, a prescriber shall examine a recipient within sixty (60)

calendar days prior to the initial order of a MSEA[DME-item,-medical
supply—prosthetic—er-orthetic

].

GNA [ H ;A
prescriber shall not be required to examine a recipient prior to
subsequent orders for the same MSEA[DME] item[-edical-supphy
prosthetic-er-erthetic] unless there is a change in the order.

BNEH A prescrlber shall not be required to examine a recipient
prior to the repair of MSEA[a—DMEﬂem—pFestheH&er—eﬁhe&e]

(_)[&1%] [

[(22)] [A CMN- shall be updated with-each request for prior
zation ]

[@3)] The department shall only purchase a new MSEA[BME]
item.

(8)[(24)] A new MSEA[BME] item that is placed with a recipient
initially as a rental item shall be considered a new item by the
department at the time of purchase.

(9)[(25)] A used MSEA[BME] item that is placed with a recipient
initially as a rental item shall be replaced by the supplier with a new
item prior to purchase by the department.

(m)[(—]:@)] A supplier shall not bill Medlcald for the MSEA[a-BME

; ] before the item is
provided to the recipient.

(AD)[EAH] A supplier shall not ship supplies to a recipient unless
the supplier has:

(a) First had direct contact with the recipient,[er]the recipient's
caregiver, or an authorized representative, such as a case manager
for a 1915(c) waiver participant; and

(b) Verified:

1. That the recipient wishes to receive the shipment of supplies;

2. The quantity of supplies in the shipment; and

3. Whether or not there has been a change in the use of the
supply.

(12)[¢28)] A verification referenced in subsection (11)[{#)] of
this section for each recipient shall be documented in a file regarding
the recipient.

(13)[(29)] If a supplier ships more than a one (1) month supply
of an item, the supplier shall assume the financial risk of
nonpayment if the recipient's Medicaid eligibility lapses or a HCPCS
code is discontinued.

(14)[€269] A supplier shall have an order from a prescriber before
dispensing any MSEA[DMEPROS] item to a recipient.

(15)[21)] A supplier shall have a written order on file prior to
submitting a claim for reimbursement.

Section 3. Purchase or Rental of Medical Supplies, Equipment,
and Appliances]! }

(1) Except as established on the Medicaid Program
MSEA[DME] Fee Schedule, MSEA[durable—medical-equipment]
shall be covered through purchase or rental based upon anticipated
duration of medical necessity.

(2)(@) A MAP 1001 form shall be completed if a recipient
requests an item or service not covered by the department.

(b) A recipient shall be financially responsible for an item or
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service requested by the recipient via a MAP 1001 that is not
covered by the department.

(c) A MAP 1001 shall be completed as follows:

1. The MSEA[BME] supplier shall ensure that the recipient or
authorized representative reads and understands the MAP 1001,

2. The recipient or authorized representative shall indicate on
the MAP 1001 if the recipient chooses to receive a noncovered
service;

3. The MSEA[PME] supplier shall complete the supplier
information on the MAP 1001;

4. The MSEA[BME] supplier shall provide a copy of the
completed MAP 1001 to the recipient; and

5. The MSEA[BME] supplier shall maintain the completed MAP
1001 on file for at least the period of time mandated by 45 C.F.R.
164.316.

(d) If an item or service was denied due to the supplier not
meeting the timeframes to obtain a prior authorization or the item or
service does not meet medical necessity for a prior authorization,
the MAP 1001 shall not be used to obligate the recipient for
payment.

Section 4. Special Coverage.

(1) An augmentative communication device or other electronic
speech aid shall be covered for a recipient who is permanently
unable to communicate through oral speech if:

(a) Medical necessity is established based on a review by the
department of an evaluation and recommendation submitted by a
speech-language pathologist; and

(b) The item is prior authorized by the department.

(2) A customized MSEA[BME] item shall be covered only if a
noncustomized medically appropriate equivalent is not commercially
available.

(3) A physical therapy or occupational therapy evaluation shall
be required for:

(a) A power wheelchair; or

(b) A wheelchair for a recipient who, due to a medical condition, is
unable to be reasonably accommodated by a standard wheelchair.

(4) Orthopedic shoes and attachments shall be covered if
medically necessary for:

(a) A congenital defect or deformity;

(b) A deformity due to injury; or

(c) Use as a brace attachment.

(5) A therapeutic shoe or boot shall be covered if medically
necessary to treat a nonhealing wound, ulcer, or lesion of the foot.

(6) An enteral or oral nutritional supplement shall be covered if:

(a) The item is prescribed by a licensed prescriber;

(b) Except for an amino acid modified preparation or a low-
protein modified food product specified in subsection (7) of this
section, it is the total source of a recipient's daily intake of nutrients;

(c) The item is prior authorized;[-and]

(d) Nutritional intake is documented on the medical record;
and[en-the-CMN]

(e) For _a child under the age of six (6) years, the Women,
Infants and Children's Program (WIC) is unable to provide coverage
of a formula:[:]

1. A letter from WIC shall be obtained and submitted with a prior
authorization request for a prescribed formulathat is included on
an official posting, publication, or publicly available listing of
the most current WIC formulary; or

2. If a prescribed formula is not included on an official
posting, publication, or publicly available listing of the most
current WIC formulary, a letter shall not be required to
accompany any prior authorization request.

(7) An amino acid modified preparation or a low-protein modified
food product shall be covered:

(a) If prescribed for the treatment of an inherited metabolic
condition specified in KRS 205.560(1)(c);

(b) If not covered through the Medicaid outpatient pharmacy
program;

(c) Regardless of whether it is the sole source of nutrition; and

(d) If the item is prior authorized.

(8) An_ MSEA[A—DBME] item intended to be used for
postdischarge rehabilitation in the home may be delivered to a
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hospitalized recipient within two (2) calendar days prior to discharge
home for the purpose of rehabilitative training.

(9) An electric breast pump shall be covered:

(a)1. Within six (6) weeks prior to birth; or

2. Within six (6) weeks after birth; and

(b) For up to one (1) replacement per Chlld feptheieuemgr]

(10) Rental of an airway clearance vest system for a three (3)
month trial period shall be required before purchase of the
equipment.

(11) Non-sole source nutrition:

(a) Shall be provided for a twelve (12) month period; and

(b)1. [Feradults|Shall be medically necessary; or

2. For children, services shall be determined by assessing the
child via a growth chart as measured by height and weight. The
following criteria shall be utilized, a child that is:

a. Below the 50th percentile or who requires an_enteral
access device for alternate means of nutrition shall meet the
quidelines for receiving non-sole source nutrition;

b. Above the 50th percentile, but has a valid diagnosis to support
the request, shall meet the guidelines for receiving non-sole source
nutrition. For example, disorders of significant mental, behavioral,
or physical health including trauma, significant weight loss, chronic
illness, or cancers; and

c. Above the 50th percentile and without a supporting diagnosis
shall be referred to the medical director who may approve non-sole
source nutrition services.

Section 5. Coverage of Repairs and Replacement of Equipment.

(1) The department shall not be responsible for repair or
replacement of the MSEA[a-DME-item.prostheticororthetic] if the
repair or replacement is covered by a warranty.

(2) Reasonable repair to a purchased MSEA[BME—item;
prosthetic-er-orthetic] shall be covered:

(a) During a period of medical need;

(b) If necessary to make the item serviceable;

(c) If a warranty is not in effect on the requested repair; and

(d) In accordance with Section 6(3) of this administrative
regulation.

(3) Extensive maintenance to purchased equipment, as
recommended by the manufacturer and performed by an authorized
technician, shall be considered to be a repair.

(4) The replacement of a medically necessary MSEA[DME-item;
medicalsupphy—presthetic—or—orthetic] shall be covered for the
following:

(a) Loss of the item;

(b) Irreparable damage or wear; or

(c) A change in a recipient's condition that requires a change in
equipment.

(5) Suspected malicious damage, culpable neglect, or wrongful
disposition of MSEA[;
orthetie] shall be reported by the supplrer to the department if the
supplier is requesting prior authorization for replacement of the item.

Section 6. Limitations on Coverage.

(1) The following items shall be excluded from Medicaid
coverage through the MSEA[BME] program:

(@) An item covered for Medicaid payment through another
Medicaid program;

(b) Equipment that is not primarily and customarily used for a
medical purpose;

(c) Physical fitness equipment;

(d) Equipment used primarily for the convenience of the
recipient or caregiver;

(e) A home modification;

(f) Routine maintenance of MSEA[BME] that includes:

1. Testing;

2. Cleaning;

3. Regulating; and

2216

4. Assessing the recipient's equipment;

(g) Except as specified in Section 7(1)(j) of this administrative
regulation, backup equipment; or

(h) An item determined not medically necessary, clinically
appropriate, or reasonable by the department.

(2) Except if Medicare is the primary payer, the following diabetic
supplies (HCPCS codes) shall be covered as a pharmacy benefit at
the point of sale:

(a) A4206, a syringe with needle (sterile, 1cc or less);

(b) A4250, urine test or reagent strips or tablets;

(c) A4252, blood ketone test or reagent strip;

(d) A4253, blood glucose test or reagent strips;

(e) A4256, calibrating solutions;

(f) A4258, lancet device;

(g) A4259, lancets; or

(h) E0607, home blood glucose monitor.

(3) An estimated repair shall not be covered if the repair cost
equals or exceeds:

(a) The purchase price of a replacement item; or

(b) The total reimbursement amount for renting a replacement
item of equipment for the estrmated remalnlng period of medlcal need

(4) MSEA[

] shall be included in the facility reimbursement
for a recipient residing in a hospital, nursing facility, or intermediate
care facility or institution for individuals with an intellectual or
developmental disability.

Section 7. Prior Authorization Requirements and Process.

(1) Prior authorization shall be required for the following:

(a) An item or repair billed to the department at $500 or more;

(b) Rental of equipment as indicated on the Medicaid Program
MSEA[PME] Fee Schedule excluding oxygen services after twelve
(12) [eontinwous-lmonths of service;

(c) Orthopedic shoes;

(d) An adjustment to a prosthetic or orthotic;

(e) An augmentative communication device;

(f) A customized MSEA[BME] item;

(g) A replacement MSEA[BME-item,—prosthetic,—ororthetie] if
replacement is prior to the:

1. Usual and customary lifetime of the item; or

2. Limitation set by the department as indicated in the Medicaid
Program MSEA[BME] Fee Schedule;

(h) A nutritional supplement;

(i) An amino acid modified preparation or a low-protein modified
food product;

())1. A loaner item for a member-owned piece of equipment that
is being repaired;_and

2. Any loaner item for a member-owned piece of equipment shall
be the equivalent or better of the item that is being repaired;

(k) A MSEA[BMEPOS] item denoted by a general or nonspecific
HCPCS code;

(I) An item designated on the Medicaid Program MSEA[DME]
Fee Schedule as requiring prior authorization;

(m) An item that exceeds the quantity limitation established in
the Medicaid Program MSEA[DME] Fee Schedule; or

(n) An item designated by an HCPCS code not indicated on the
Medicaid Program MSEA[BME] Fee Schedule that is determined by
the department to be a covered benefit.

(2)(a) If an item requires prior authorization, a supplier shall:

l.a. Submit all required documentation prior to the date of
service; or

b. Within one (1) year from the date of service with department
approval;_and

2. Submit a written request to the department for prior
authorization, which shall include the prescriber's order[;-and]

[3] [Sebnmt—a—eempleted—@M%He—the—departmenHMthm—mﬂety

(b) If the required prior authorization submittals required by
paragraph (a) of this subsection are not submitted within the
established time frames, the prior authorization request shall be
denied.

(3) If an item requires an evaluation or recommendation by a
specialist, the evaluation or recommendation shall be in writing and
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submitted with a prior authorization[with-the-CMN].
4) The supplier shall not b||| a reC|p|ent for the MSEA[a-BDME
] if the supplier has not
completed the prlor authorlzatlon process within the timeframe
specified in subsection (2) of this section.

(5) If a supplier provides an item that requires prior authorization
before the prior authorization is received, the supplier shall assume
the financial risk that the prior authorization might not be
subsequently approved.

(6) [A—supphepmay—wnauy—etmra—fa*ed-GMMrem—a-presenber

[A] A supplier shall request prior authorization by mailing,
faxing, or electronically submitting the following information to the
department:

(a) A completed prior authorlzatlon form MAP-9; and

(b) [

[€e)] If requested by the department, additional information
required to establish medical necessity, clinical appropriateness, or
reasonableness.

(7N)[€8)] The following additional information shall be required for
prior authorization of a customized item:

(a) [An-estimate-of-the-fitting-time;]

[(B)] [An estimate of the fabrication time;]

[€e)] A description of the materials used in customizing the item;
and

(b)[¢eh] An itemized estimate of the cost of the item, including the
cost of labor.

(8)[{9] The following additional information shall be required for
prior authorization of a repair to purchased equipment:

(a) A description of the nature of the repair;

(b) An itemization of the parts required for the repair;

(c) An itemization of the labor time involved in the repair; and

(d) A copy of the manufacturer's warranty indicating the
purchase date or a written notice from the MSEA[BME] supplier
stating that the requested repair is not covered by the warranty.

(9)[28)] An item shall be prior authorized based on:

(a) Medical necessity and the corresponding prior-authorized
period of medical necessity; and

(b)1. Clinical appropriateness pursuant
established in 907 KAR 3:130; or

2. Medicare criteria if the criteria referenced in subparagraph 1.
of this paragraph does not exist or is unavailable.

(10)[(&1)] A prior authorization period shall be extended as
indicated by[upon-the provision-of-a-new CMN-indicatingcurrent
medical necessity and]:

(a) Clinical appropriateness pursuant to the criteria established
in 907 KAR 3:130; or

(b) Medicare criteria if the criteria referenced in paragraph (a) of
this subsection does not exist or is unavailable.

AD[EA)

(a) Prior authorization by the department shall not:

1. Be a guarantee of recipient eligibility; or

2. Guarantee reimbursement.

(b) Eligibility verification shall be the responsibility of the supplier.

(12)[¢23)] Upon review and determination by the department that
removing prior authorization shall be in the best interest of Medicaid
recipients, the prior authorization requirement for a specific covered
benefit shall be discontinued, at which time the covered benefit shall
be available to all recipients without prior authorization.

(13)[(24)] If it is determined by the department to be in the best
interest of Medicaid recipients, the department may designate that
an item of MSEA[durable-medical-eguipment] suitable for use in the
home or community may be provided, if prior authorized, to a
reC|p|ent[tempeFaH+y—re5|dmg4nﬂ}hesp+taHha%dees449%bm-paﬂeM&

1

@)[Ql%}](a) For purposes of obtaining prior authorization, a
signed invoice price quote from the manufacturer shall be
acceptable documentation.

(b) If the invoice price differs from the manufacturer's invoice
price quote, the supplier shall amend the prior authorization and
shall maintain documentation of the quote and the invoice.

to the criteria
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Section 8. Reimbursement for Covered Services.

(1) Except for an item specified in subsections (2) and (4)[(5)] of
this section, a new item that is purchased shall be reimbursed at the
lesser of:

(a) The supplier's usual and customary charge for the item;

(b) The purchase price specified in the Medicaid Program
MSEA[BME] Fee Schedule; or

(c) If indicated in the Medicaid Program MSEA[BME] Fee
Schedule as manually priced, which shall be the manufacturer's
suggested retail price minus eighteen (18) percent, or if not
available, invoice price plus twenty (20) percent[irvoice—price

] for an item not utilizing a billing code.

(2) Pursuant to 45 C.F.R. 162.1002, the department shall
recognize U.S. Department for Health and Human Services
guarterly HCPCS code updates.

(a) An item denoted by an HCPCS code not currently on the
Medicaid Program MSEA[BME] Fee Schedule that has been
determined by the department to be a covered service shall be
manually priced, which shall be the manufacturer's suggested retail
price minus eighteen (18) percent, or if not available, invoice price
plus twenty (20) percent for an item not utilizing a billing code[using

].
(b)1. The department shall post HCPCS code change
information on its Web site accessible at
https://www.chfs.ky.gov/agencies/dms/Pages/feesrates.aspx[hitp:#

2. The information may also be obtained by writing the
Department for Medicaid Services at 275 East Main Street,
Frankfort, Kentucky 40621.

3] [l#&eepaymenpisrreqwredqeepaymenepre\m%meludmg

(_)[(49] For a serV|ce covered under Medlcare Part B,
reimbursement shall be in accordance with 907 KAR 1:006.

(A[65)] Reimbursement for the purchase of an item that has
been rented for [less-than-Jten (10) months shall be the purchase
price specified in subsection (1) of this section minus the cumulative
rental payment made to the supplier.

(B)[¢6)] A rental item shall be reimbursed as follows, but
reimbursement shall not exceed the supplier's usual and customary
charge for the item:

(@) The rental price specified in the Medicaid Program
MSEA[BME] Fee Schedule; or

(b) If indicated in the Medicaid Program MSEA[DME] Fee
Schedule as manually priced:

1. Ten (10) percent of the purchase price per month for the
monthly rental of an item; or

2. Two and one-half (2.5) percent of the purchase price per week
for the weekly rental of an item that is needed for less than one (1)
month.

(6)(@)[EA)] If reimbursement for a rental item has been made for
a period of ten (10) [consecutive-]months_by the same provider
within a two (2) year period, the item shall be considered to be
purchased and shall become the property of the recipient.[;]

(b) A provider may demonstrate that a break in service or need
for a rental item has occurred due to hospitalization during the two
(2) year period. In the event of a successful demonstration,
reimbursement shall be provided for each demonstrated month that
a break in need occurred until a cumulative ten (10) month period
has been reached.

(N)[€8)] Labor costs for a repair shall be billed in quarter hour
increments using the HCPCS codes for labor specified in the
Medicaid Program MSEA[BDME] Fee Schedule and shall be
reimbursed the lessor of:

(a) The supplier's usual and customary charge; or

(b) The reimbursement rate specified in the Medicaid Program
MSEA[PME] Fee Schedule.

(8)[(9)] Reimbursement shall include instruction and training
provided to the recipient by the supplier.

(9)[20)] The rental price of an item shall include rental of the
item and the cost of:

(a) Shipping and handling;

(b) Delivery and pickup;

(c) Setup;
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(d) Routine maintenance; and

(e) Essential medical supplies required for proper use of the
equipment.

(10)[(21)] The purchase price of a prosthetic or orthotic shall
include:

(a) Acquisition cost and applicable design and construction;

(b) Required visits with a prosthetist,[er—]orthotist, or other
appropriate MSEA provider for fitting prior to receipt of the item;

(c) Proper fitting and adjustment of the item for a period of one
(1) year;

(d) Required modification, if not a result of physical growth or
excessive change in stump size, for a period of one (1) year; and

(e) A warranty covering defects in material and workmanship.

Section 9. Conditions for Provider Participation. A participating
MSEA[BME] provider shall:

(1) Have an active Medicare MSEA[BME] provider number;

(2) Adhere to all CMS supplier standards in accordance with 42
C.F.R. 424.57;

(3)(a) Provide proof of Medicare accreditation, by an approved
Medicare accreditation entity, to the department every three (3)
years unless exempt from Medicare accreditation by CMS; or

(b) If exempt from Medicare accreditation by CMS, provide a
letter to the department on company letterhead that indicates the
CMS exemption status;

(4) Be enrolled in the Kentucky Medicaid Program in accordance
with:

(a) 907 KAR 1:671; and

(b) 907 KAR 1:672;

(5) Comply with the requirements regarding the confidentiality of
personal medical records pursuant to 42 U.S.C. 1320d and 45
C.F.R. Parts 160 and 164; and

(6) Comply with the following:

(a) A supplier shall bill Medicaid rather than a recipient for a
covered service;

(b) A supplier shall not bill a recipient for a service that is denied
by the department on the basis that the service is incidental to, or
mutually exclusive with, a covered service; and

(c) A supplier may bill a recipient for a service not covered by
Medicaid if the provider informed the recipient of noncoverage prior
to providing the service_and a completed MAP 1001 form is signed
and included in the medical record.

Section 10. Managed Care Organizations and Reimbursement.
A managed care organization shall not be required to reimburse the
same amount as the department reimburses for a service or item
covered pursuant to this administrative regulation, except as
otherwise required by applicable law, such as any reimbursement
required pursuant to KRS 205.6333.

Section 11. Federal Approval and Federal Financial Participation.
The department's coverage and reimbursement for services pursuant
to this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage and
reimbursement; and

(2) Centers for Medicare and Medicaid Services' approval for
the coverage and reimbursement[re-imbursement].

Section 12. Appeal Rights.

(1) If an individual is denied prior authorization for
MSEA[BMEPRGS] based upon an application of this administrative
regulation, the MSEA[BME] supplier involved in the prior
authorization request may appeal the denial. To appeal the denial,
the MSEA[BME] supplier shall submit to the department, within thirty
(30) calendar days of the prior authorization denial, a written
request, by mail or fax, for a reconsideration review.

(2) Upon receipt of a reconsideration request and any
supporting documentation, the department shall:

(a) Conduct a reconsideration review within thirty (30) calendar
days from the receipt of the request;

(b) Base the reconsideration review decision solely upon
information that is:
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1. Contained in the individual's medical records; and

2. Submitted with the written request pursuant to subsection (1)
of this section; and

(c) Issue a notification of approval or denial within five (5)
working days of a reconsideration review.

(3) If an outcome of a services reconsideration review results in
a denial, the department shall grant an appeal.

(4) An appeal of a department decision regarding a Medicaid
recipient who is:

(a) Enrolled with a managed care organization shall be in
accordance with 907 KAR 17:010; or

(b) Not enrolled with a managed care organization shall be in
accordance with 907 KAR 1:563.

(5) An appeal of a department decision regarding a Medicaid
provider based upon an application of this administrative regulation
shall be in accordance with 907 KAR 1:671.

Section 13. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) Form MAP-9, "Prior Authorization for Health Services", July
2010;

(b) [FermMAP—iO@O—GeﬁTea%ee#Medaeal—Neeess@—Dwable

e [FeFm—MAP-}OOOB—Gemﬂeate—ef—Medmal—Neeessw

; -and]

[¢d)] Form MAP 1001, "Advance Member Notice", September
2006.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law:

(a) At the Department for Medicaid Services, 275 East Main
Street, Frankfort, Kentucky 40621, Monday through Friday, 8 a.m.
to 4:30 p.m.; or

(b) Online at the department's Web site at
https://www.chfs.ky.gov/agencies/dms/dpo/bpb/Pages/dme.aspx[ht

: : Ky i -htm].

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Specialist, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Health Care Policy

(As Amended at ARRS, April 9, 2024)

907 KAR 3:066. Nonemergency medical transportation
waiver services and payments.

RELATES TO: KRS 96A.095, 205.520, 281.010, 281.605(9),
281.635(5), 281.872, 281.875, 42 C.F.R. 431.53, 440.170, 42
U.S.C. 1396n(b)

STATUTORY AUTHORITY: KRS 194A.050(1), 205.520(3), 42
C.F.R. 431.53, 42 U.S.C. 1396a

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services,
has responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the Cabinet, by administrative regulation, to
comply with any requirement that may be imposed, or opportunity
presented, by federal law to qualify for federal Medicaid funds. This
administrative regulation establishes the coverage and payment
requirements for nonemergency medical transportation services,
excluding ambulance stretcher services, provided pursuant to 42
U.S.C. 1396n(b) and approved by the Centers for Medicare and
Medicaid Services to waive Medicaid requirements related to
nonemergency medical transportation of Medicaid requirements.

Section 1. Definitions.
(1) "Capitated rate" means one (1) amount paid each month:
(a) For each Medicaid recipient covered under authority of the
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waiver; and

(b) That is:

1. Not a statewide rate; and

2. Set individually for each human service transportation
delivery region as established in 603 KAR 7:080.

(2) "Department" means the Department for Medicaid Services
or its designee.

(3) "Human service transportation" means provision of mass
transportation and taxi services to transport an individual who is
eligible to receive Medicaid transportation services.

(4) "Nonemergency medical transportation”_or "NEMT" means
medical transportation not of an emergency nature, excluding
ambulance stretcher services, provided to an eligible Medicaid
recipient by the Transportation Cabinet pursuant to an agreement
between the Transportation Cabinet and the department.

(5) "Waiver authority" means the provisions contained in 42
U.S.C. 1396n(b).

Section 2. Interagency Agreement. Pursuant to waiver authority
granted by the Centers for Medicare and Medicaid Services, the
Department for Medicaid Services may enter into an agreement with
the Transportation Cabinet for the provision of nonemergency
medical transportation to a Medicaid recipient.

Section 3. Coverage.

(1) The coverage provisions established in 603 KAR 7:080 shall
comply with this administrative regulation.

(2)(a) A Medicaid-eligible recipient may receive nonemergency
medical transportation services if the recipient meets the following
conditions:

1.[a)] The recipient is traveling to or from a Medicaid-covered
service;

2.[(b)] The service is determined to be of medical necessity; and

3.[¢e)]a.[] The recipient does not own a vehicle; or[;]

b.[2:] The recipient owns a vehicle, but a clinician, employer,
school, mechanic, or transportation authority issues a note that is
submitted by the recipient that states the vehicle is not:

(D)[a:] Operable; or

(ii)[b=] Usable for the recipient.

(b)[3:][a:] A recipient who is under the age of eighteen (18) shall
have the same vehicle ownership status as the custodial parent or
legal guardian.

(c)[b:] A parent or guardian may request a two (2) week
exemption to[-subparagraph—a-—ef this] paragraph (b) of this
subsection in order to allow a child recipient to attend medically
necessary services.

(3)(a) A transportation provider shall not self-refer or solicit a
recipient or a recipient's parent or guardian to use NEMT if the
recipient or recipient's parent or guardian owns or has access to
appropriate transportation pursuant to this section.

(b) A transportation provider that self-refers or solicits a recipient
or a recipient's parent or guardian pursuant to paragraph (a) of this
subsection may be excluded from offering NEMT on a permanent or
temporary basis[Free-transportation,—which-is—appropriate—for-the
recipient's-medical-needs-is-not-available-er-use-of-an-appropriate
and operational household vehicle is not available].

Section 4. Reimbursement.

(1) The Transportation Cabinet shall be reimbursed at a monthly
capitated rate set by the department for each Medicaid recipient
receiving services pursuant to this administrative regulation.

(2) The capitated rate shall not exceed the Medicaid Program's
usual aggregate cost on a projected statewide basis of providing
nonemergency medical transportation services to the covered group
of recipients.

Section 5. Appeal Rights.

(1) An appeal of a negative action regarding a Medicaid recipient
shall be in accordance with 907 KAR 1:563.

(2) An appeal of a negative action regarding Medicaid eligibility
of an individual shall be in accordance with 907 KAR 1:560.

(3) An appeal of a negative action regarding a Medicaid provider
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shall be in accordance with 907 KAR 1:671.

Section 6. Implementation. The provisions of this administrative
regulation shall be applicable for nonemergency transportation
waiver services provided in accordance with KRS Chapter 45A and
Section 2 of this administrative regulation.

Section 7. Federal Approval and Federal Financial Participation.
The department's[eabinets] coverage and reimbursement of
services pursuant to this administrative requlation shall be
contingent upon:

(1) Receipt of federal financial participation for the coverage and
reimbursement; and

(2) Centers for Medicare and Medicaid Services' approval of the
coverage and reimbursement, as relevant.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Specialist, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Health Policy

(As Amended at ARRS, April 9, 2024)

907 KAR 13:010. Private duty nursing service coverage
provisions and requirements.

RELATES TO: KRS 205.520, 205.622, 369.101-369.120, 42
C.F.R.431.17, 45 C.F.R. Part 164

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3), 42 C.F.R. 440.80, 440.330, 42 U.S.C. 1396u-7

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet for
Health and Family Services, Department for Medicaid Services, has a
responsibility to administer the Medicaid Program. KRS 205.520(3)
authorizes the cabinet, by administrative regulation, to comply with
any requirement that may be imposed or opportunity presented by
federal law to qualify for federal Medicaid funds. This administrative
regulation establishes the Medicaid Program coverage provisions and
requirements regarding private duty nursing services.

Section 1. Provider Participation.

(1) To be eligible to provide services under this administrative
regulation, a provider shall be:

(a) Currently enrolled in the Kentucky Medicaid Program in
accordance with 907 KAR 1:672;

(b) Except as established in subsection (2) of this section,
currently participating in the Kentucky Medicaid Program in
accordance with 907 KAR 1:671; and

(c)1. A private duty nursing agency; or

2. Alicensed home health agency.

(2) In accordance with 907 KAR 17:015, Section 3(3), a provider
of a service to an enrollee shall not be required to be currently
participating in the fee-for-service Medicaid Program.

Section 2. Coverage and Limit.

(1) The department shall reimburse for a private duty nursing
service or supply if the service or supply is:

(a) Provided:

1.Bya:

a. Registered nurse employed by a:

(i) Private duty nursing agency that meets the requirements
established in Section 1 of this administrative regulation; or

(i) Home health agency that meets the requirements
established in Section 1 of this administrative regulation; or

b. Licensed practical nurse employed by a:

(i) Private duty nursing agency that meets the requirements
established in Section 1 of this administrative regulation; or

(i) Home health agency that meets the requirements
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established in Section 1 of this administrative regulation;

2. To a recipient in the recipient's home, except as provided in
subsection (2) of this section; and

3. Under the direction of the recipient's physician in accordance
with 42 C.F.R. 440.80;

(b)1. Prescribed for the recipient by a physician; and

2. Stated in the recipient's plan of treatment developed by the
prescribing physician;

(c) Established as being needed for the recipient in the
recipient's home;

(d) Prior authorized; and

(e) Medically necessary.

(2) A private duty nursing service may be covered in a setting
other than in the recipient's home, if the service is provided during a
normal life activity of the recipient that requires the recipient to be
out of his or her home.

[3)][)] [Fhere-shall-be-alimitof private-duty-nursing-services

period:]

[(b)] [Fhe-limit established-in-paragraph (a) of thissubsection
may-be exceeded if services in-excess-of the limit are determined-to
be-medically-necessany]

Section 3. No Duplication of Service. The department shall not
reimburse for any of the following services provided during the same
time that a private duty nursing service is provided to a recipient:

(1) A personal care service;

(2) A skilled nursing service or visit; or

(3) A home health aide service.

Section 4. Conflict of Interest. The department shall not
reimburse for a private duty nursing service provided to a recipient
if the individual providing the service is:

(1) An immediate family member of the recipient; or

(2) A legally responsible individual who maintains his or her
primary residence with the recipient.

Section 5. Records Maintenance, Protection, and Security.

(2)(a) A provider shall maintain a current health record for each
recipient.

(b)1. A health record shall document each service provided to
the recipient including the date of the service and the signature of
the individual who provided the service.

2. The individual who provided the service shall date and sign
the health record on the date that the individual provided the service.

(2)(a) A provider shall maintain a health record regarding a
recipient for at least five (5) years from the date of the service.

(b) If the United States Department of Health and Human
Services secretary requires a longer document retention period than
the period referenced in paragraph (a) of this subsection, pursuant
to 42 C.F.R. 431.17, the period established by the secretary shall be
the required period.

(3) A provider shall comply with 45 C.F.R. Part 164.

Section 6. Medicaid Program Participation Compliance.

(1) A provider shall comply with:

(a) 907 KAR 1:671;

(b) 907 KAR 1:672; and

(c) All applicable state and federal laws.

(2)(a) If a provider receives any duplicate payment or
overpayment from the department, regardless of reason, the
provider shall return the payment to the department.

(b) Failure to return a payment to the department in accordance
with paragraph (a) of this subsection may be:

1. Interpreted to be fraud or abuse; and

2. Prosecuted in accordance with applicable federal or state law.

Section 7. Third Party Liability. A provider shall comply with KRS
205.622.

Section 8. Use of Electronic Signatures.
(1) The creation, transmission, storage, and other use of
electronic signatures and documents shall comply with the
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requirements established in KRS 369.101 to 369.120.

(2) A provider that chooses to use electronic signatures shall:

(a) Develop and implement a written security policy that shall:

1. Be adhered to by each of the provider's employees, officers,
agents, or contractors;

2. ldentify each electronic signature for which an individual has
access; and

3. Ensure that each electronic signature is created, transmitted,
and stored in a secure fashion;

(b) Develop a consent form that shall:

1. Be completed and executed by each individual using an
electronic signature;

2. Attest to the signature's authenticity; and

3. Include a statement indicating that the individual has been
notified of his or her responsibility in allowing the use of the
electronic signature; and

(c) Provide the department, immediately upon request, with:

1. A copy of the provider's electronic signature policy;

2. The signed consent form; and

3. The original filed signature.

Section 9. Auditing Authority. The department shall have the
authority to audit any claim, medical record, or documentation
associated with any claim or medical record.

Section 10. Federal Approval and Federal Financial
Participation. The department's coverage of services pursuant to
this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage; and

(2) Centers for Medicare and Medicaid Services' approval for
the coverage.

Section 11. Appeal Rights.

(1) An appeal of an adverse action by the department regarding
a service and a recipient who is not enrolled with a managed care
organization shall be in accordance with 907 KAR 1:563.

(2) An appeal of an adverse action by a managed care
organization regarding a service and an enrollee shall be in
accordance with 907 KAR 17:010.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Specialist, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@Kky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Behavioral Health, Developmental and
Intellectual Disabilities
Division of Substance Use Disorder
(As Amended at ARRS, April 9, 2024)

908 KAR 1:410. Recovery housing.

RELATES TO: 26 U.S.C. 501(c), 42 U.S.C. 3607, 12187

STATUTORY AUTHORITY: KRS 194A.030, 194A.050,
210.450, 222.211, 222.500-510

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the Cabinet for Health and Family Services to
promulgate administrative regulations necessary to protect the
health of Kentucky citizens and to implement programs mandated
by federal law or to qualify for the receipt of federal funds. KRS
222.504(3) authorizes the cabinet to promulgate[aHowsfor-the
promulgation—of] administrative regulations governing recovery
housing certification. This administrative regulation establishes the
standards and requirements for recovery housing certification.

Section 1. Definitions.

(1) "Applicant" means the owner, operator, or agency that
submits an application for the certification of a recovery residence.

(2) "Cabinet" is defined by KRS 222.500(1).
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(3) "Certified recovery residence" means a recovery residence
that has met the required standards recognized and approved by the
Cabinet for Health and Family Services.

(4) "Certifying organization" is defined by KRS 222.500(2).

(5) "Department" means the Department for Behavioral Health,
Developmental and Intellectual Disabilities.

(6) "Kentucky Recovery Housing Network" means the
organization recognized by the National Alliance for Recovery
Residences (NARR) as the state affiliate.

(7) "Local government" is defined by KRS 222.500 (3).

(8) "National Alliance for Recovery Residence Standards" or
"NARR standards" means a set of published national standards for
all levels of recovery residences and is available on the NARR Web
site at https://narronline.org/affiliate-services/standards-and-
certification-program/.

(9) "Recovery residence" is defined by KRS 222.500(5).

(10) "Recovery support services" is defined by KRS 222.500(6).

Section 2. Application Process for Certification of Recovery
Residences.

(1) Entities required by KRS 222.502 to obtain certification as a
recovery residence shall submit:

(@) A [“]JRecovery Housing Certification Application[~] that
includes full, complete, and accurate information for each residence;

(b) A completed [*]Recovery Housing Assurances[“] for each
residence;

(c) A signed [“]Recovery Housing Code of Ethics[~];

(d) A signed, notarized statement granting permission by the
property owner of record, if other than the applicant, to operate a
recovery residence on the owner's property;

(e) Proof of fire, liability, and hazard insurance coverage on the
building in which the residence is located,;

(f) [Prooef-of-currentinspectionsfor:]

[(g)] Proof of current reglstratlon with the Kentucky Secretary of
State;

(@)[€R)] A copy of resident program policies that include:

1. Terms of occupancy, including policies related to
residents'[a—residents] prescription and non-prescription
medication usage and storage;

2. Financial obligations, including any fees, charges, or rents
that may accrue to the resident and the process, time frame, and
requirements for the collection of the[sueh] obligations;

3. Financial deposits that may be collected, if any, and the time
frame process, and requirements for the return of the[sueh]
deposits; and

4. Any circumstances under which the resident may be entitled
to a refund of any amount for financial obligations collected by the
recovery residence, if applicable;

()] A copy of the emergency preparedness plan for the
recovery house, that includes:

1. Emergency contact numbers;

2. An evacuation plan and map;

3. An emergency relocation plan that specifies where residents
may live temporarily; and

4. A continuity of operations plan; and

(O[] If applicable, any forms, documents, and guides used to
mentor each resident or monitor each resident's participation in the
development of the resident's recovery plan.[;]

(2) If an application is incomplete or inaccurate, the certifying
organization:

(a) Shall return the application within ten (10) business days to the
applicant with written instructions regarding proper completion and
resubmission of the application within a specified time frame; and

(b) May conduct[-er-delegate-a-desighee-to-conduet;] a pre-
inspection site visit.

(3) The cabinet_or[;] certifying organization[;-er-its-designree] may
conduct an inspection of the residence at any time without prior notice,
including inspecting and copying financial and resident records.

(4) Required entities, as established by KRS 222.502, shall
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submit a [“]Kentucky Recovery Housing Application[“] with the
required supporting documentation identified in Section 2(1) to the
Department for Behavioral Health, Developmental, and Intellectual
Disabilities, attention: Kentucky Recovery Housing Certification
Program by[wia]:

(a) Electronic mail to kyrecoveryhousing@ky.gov; or

(b) Written mail to 275 E. Main Street, 4W, Frankfort,

Kentucky 40621.

Section 3. Approval or Denial of the Application for Recovery
Residence Certification.

(1) The certifying organization shall conduct a site visit after the
completed application and required documentation is received to
determine if the application for certification for a recovery residence is:

(a) Approved,;

(b) Provisionally approved; or

(c) Denied.

(2) The certifying organization shall grant approval for
certification for a period of twelve (12) months if the applicant is in
compliance with the [-]NARR standards.[*+-o¥]

(3) The certifying organization may grant provisional approval of
the application for initial certification of a recovery residence if[ir-the

(a) The certifying organization has identified deficiencies with
respect to specific NARR standards; and

(b) The identified deficiencies do not pose an imminent risk to
the health, safety, or welfare of a resident.[;-o¥]

(4) The certifying organization shall deny the application for
certification of a recovery residence [f[in—the—folowing
cireumstances]:

(a) The applicant is in noncompliance with the NARR standards;

(b) One (1) or more deficiencies have been identified that pose
an imminent risk to the health, safety, or welfare of the residents; or

(c) Information contained on the application reveals that there
would be an unreasonable risk of harm to the residents if certification
were granted.[;-6+]

(5) The certifying organization may deny the application for
certification of a recovery residence if the applicant has previously
discontinued operations of a recovery residence without prior
notification to staff, residents, and the certifying organization, and
without implementation of a transition plan for residents to
alternative living arrangements.

(6) If provisional approval is granted, it shall:

(a) Be for a period of six (6) months from the date of the issuance
of the provisional approval;

(b) Require the entity to request the certifying organization to
conduct a site visit for reconsideration of certification prior to the
expiration of the provisional approval; and

(c) Require the entity to submit documentation that
demonstrates that the identified deficiencies have been eliminated.

(7)(a) Provisional approval may be granted two consecutive
times, for a maximum of twelve (12) months, at the end of
which[that] time the application for certification shall be denied;

(b) The entity shall have up to thirty (30) days to continue to
operate and assist residents in securing alternative housing;

(c) The entity shall cease all operations by the thirty-first
day after the date of notification of denial; and

(d) The entity shall submit a new application for certification
as arecovery residence[and]

[(b)] FFhe—en#ty—shal%t—tweh;e—éLz-)—memhs—#em—the—da%e

(8) Certification, if granted, shall be valid for the residence and
address for which the original certification is issued.

(9) Recovery residence certification is not transferable, if the sale
or transfer of a recovery residence causes a change in at least
twenty-five (25) percent of ownership, the new owner shall[must]
apply for certification as established in Section 2 of this administrative
regulation.

Section 4. Recertification.

(1) An entity that has been granted certification as a recovery
residence, shall submit an application for recertification to the
certifying organization at least sixty (60) days prior to the expiration
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date of the current certification.

(2) The certifying organization shall conduct a site visit as part
of the recertification process.

(3)(a) Recertification shall be granted for a period of two (2)
years if the applicant is currently certified and is in compliance with
the NARR standards; or

(b) Subsequent to the issuance of provisional recovery
residence certification, the identified deficiencies on the basis of
which the provisional certification was granted have been fully and
satisfactorily remediated.[;]

(4) Provisional approval shall be granted of the application for
recertification of a recovery residence if:

(a) The certifying organization has identified deficiencies with
respect to specific NARR standards; and

(b) The identified deficiencies do not pose an imminent risk to
the health, safety, or welfare of a resident.[;-6¢]

(5) If provisional approval is granted during recertification, it shall
be granted once and for a period not to exceed six (6) months.

(6) If an applicant is granted provisional approval during the
recertification process before being granted certification, then
certification shall be for a period of one (1) year.

(7) An application for recertification shall be denied if[ir—the

(a) The applicant is in noncompliance with the NARR standards;

(b) One (1) or more deficiencies have been identified that pose
an imminent risk to the health, safety, or welfare of the residents; or

(c) The application reveals that there would be an unreasonable
risk of harm to the residents if certification were granted.

(8)[€A)] If the applicant has discontinued operations of a recovery
residence without complying with the provisions of this administrative
regulation an application for recertification may be denied.

(9)[€8)] If the certifying organization does not conduct a site visit
before the expiration of certification, the certifying organization shall
issue a written notification to the owner or operator of the recovery
residence that extends certification for a period of up to ninety (90)
days or until the certifying organization is able to conduct a site visit
of the recovery residence.

(10)[€9)] The certifying organization shall notify the department of
the organizations determination of an application for certification within
ten (10) business days from the date of notification to the applicant.

Section 5. Department Responsibilities.

(1) The department shall:

(a) Require certified recovery residences to provide proof of
certification at least annually;

(b) Require certified recovery residences to notify the
department of any change in their certification status by a certifying
organization;

(c) Require separate proof of certification for each recovery
residence owned or operated by an individual or entity in the
commonwealth;

(d) Post on its Web site the name, telephone number, and
location by local jurisdiction of each certified recovery residence and
shall update the list at least quarterly;

(e) Post on its Web site the name of each certifying organization
approved by the cabinet; and

(f) Notify local governments with appropriate jurisdiction of
receipt of proof of certification from a recovery residence within thirty
(30) days of receipt of proof of certification.

(2) The department may seek legal action, up to and including
cessation of operations and monetary penalties, against a recovery
residence that fails to meet the requirements of this administrative
regulation.

(3) The department,_or_certifying organization, shall not
disclose the address of a recovery residence except to local
governments, local law enforcement, and emergency personnel.

Section 6. Recovery Residence Owner or Operator
Responsibilities. The owner or operator of a certified recovery
residence shall ensure[-the-foHowing]:

(1) The residence and its operations are in compliance with the
NARR standards;

(2) The

residence and

develops[shal——develop]
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adheres[adhere] to a written policy regarding the criminal history,
including substantiated abuse or neglect of a child or vulnerable
adult, of any staff member, employee, peer, or volunteer who serves
in a staff capacity with the recovery residence and, in that capacity,
has direct and regular interaction with residents;_ and

(3) If the certified recovery residence plans to discontinue
operations, the owner or operator submits[shal-submit], at least
sixty (60) calendar days before the residence intends to cease
operations, to the certifying organization, a written plan that includes|

(a) Date operations will cease; and

(b) Notification to residents of the planned discontinuation of
operations and of other certified recovery residences and housing
options.

Section 7. Background Checks.

(1) All staff of a recovery residence shall:

(a) Have a criminal record check performed upon initial hire
through the Administrative Office of the Courts or the Kentucky
State Police; and

(b) Not have a criminal conviction, or plea of guilty, to a:

1. Sex crime as specified in KRS 17.500;

2. Criminal offense against a minor as specified in KRS
17.500; or

3. Felony offense related to neglect, physical abuse, sexual
abuse, or exploitation of a child or adult.

(2) A recovery residence that houses individuals under the
age of eighteen (18) shall not employ anyone listed on the
central registry established by 922 KAR 1:470.

Section 8. Request for Reconsideration.

(1) An applicant for certification dissatisfied by a decision
of the cabinet, or certifying agency, may submit a request for
reconsideration[-by-submitting], in writing, to the commissioner
for the department, or designee, within ten (10) days following
notice of the decision.

(2) The written request shall include:

(&) The application for certification that was denied; and

(b) Documentation that addresses the reasons the[an]
application for certification was denied.

(3) Upon receipt of a request for reconsideration, the
commissioner or designee, shall:

(a) Review the request; and

(b) Render a written decision on the request for
reconsideration within thirty (30) calendar days unless an
extension is granted by the commissioner or designee:

1. Due to extenuating circumstances that prolong the
review; and

2. With notice provided to the applicant for certification.

Section 9. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Kentucky Recovery Housing Assurances"”, 07/24;

(b) "Kentucky Recovery Housing Certification Application”,
07/24;

(c) "Kentucky Recovery Housing Code of Ethics", 07/24; and

(d) "NARR Standard 3.0", 2018.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department for Community Based
Services, 275 East Main Street, Frankfort, Kentucky 40621, Monday
through Friday, 8 a.m. to 4:30 p.m. This material may also be viewed

on the departments Web site at
https://www.chfs.ky.gov/agencies/dbhdid/Pages/default.aspx.
3) This material is also available at

https://narronline.org/affiliate-services/standards-and-certification-
program/.

FILED WITH LRC: April 9, 2024

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@Kky.gov.
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ADMINISTRATIVE REGULATIONS AMENDED AFTER PUBLIC HEARING
OR RECEIPT OF WRITTEN COMMENTS

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency

(Amended After Comments)

922 KAR 1:140. Permanency[Fester—care—and—adoption
permanenecy] services.

RELATES TO: KRS 2.015, 194A.005(1), 199.011(3), (4), (9),
199.462, [199-464-]199.555, 199.557, 199.801, 387.025, 527.100,
527.110, 600.020, 610.110, 610.125, 610.127, 620.020(1), (11),
620.060, 620.090, 620.140, [620-180,-]625.040, 625.090, 45 C.F.R.
1355 -1357, 25 U.S.C. 1901-1963, 42 U.S.C. 621-629m, 670-679c,
1996, 1996b

STATUTORY AUTHORITY: KRS 194A.050(1),
620.180

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the secretary[Seeretary] of the Cabinet for
Health and Family Services to promulgate, administer, and enforce
those administrative regulations necessary to implement programs
mandated by federal law or to qualify for the receipt of federal funds
and necessary to cooperate with other state and federal agencies
for the proper administration of the cabinet and its programs. KRS
199.467 requires the secretary[Seeretary] of the Cabinet for Health
and Family Services to promulgate administrative regulations
establishing specific goals for the cabinet, for each fiscal year,
regarding the maximum number of children who will remain in foster
care longer than twenty-four (24) months, and describing the steps
to be taken to achieve the goals. KRS 620.180(2) requires the
cabinet to promulgate administrative regulations for status review,
ongoing case work, and supportive services to children in
placement. This administrative regulation establishes the maximum
number of children remaining in foster care longer than twenty-four
(24) months, and establishes permanency services available to
children in placement.

199.467,

Section 1. Definitions.

(1) "Absent parent search" means cabinet-initiated efforts to
locate a biological or legal parent, or a relative.

(2) "Age or developmentally appropriate” is defined by KRS
600.020(2).

(3) "Cabinet" is defined by KRS 194A.005(1), 199.011(3), and
600.020(7).

(4) "Case permanency plan” is defined by KRS 620.020(1).

(5) "Child" means:

(a) A child defined by KRS 199.011(4) and 600.020(9);

(b) A person age eighteen (18) or older whose commitment to
the cabinet has been extended or reinstated by a court in
accordance with KRS 610.110(6) or 620.140(1)(e); or

(c) A person under age twenty-one (21) who meets the
exceptions to the age of majority in accordance with KRS 2.015.

(6) "Concurrent planning” means the cabinet simultaneously
plans for:

(a) The return of a child in the custody of the cabinet to the child's
parent; and

(b) Another permanency goal for the child if return to parent is
not achieved within fifteen (15) of the last twenty-two [twenty-twe
1(22) months, in accordance with 42 U.S.C. 675(5)(E).

(7) "Fictive kin" is defined by KRS 199.011(9) and 600.020(28).

(8) "Parent” is defined by 42 U.S.C. 675(2).

(9) "Reasonable efforts" is defined by KRS 620.020(11).

(10) "Relative" means an individual related to a child by blood,
marriage, or adoption.

(11) "Subsidized permanent custody" means the guardianship
assistance program authorized by 42 U.S.C. 673 and funded with
Title IV-E and state general funds, established in 922 KAR
1:145["Sufficient—progress——means—compliance—with—case

et ‘ ¢ :
to-the-child's-parent].
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Section 2. Children in Care. Unless the secretary of the cabinet
or designee approves an exception based on overall trends in the
foster care population, the maximum number of children who receive
foster care in excess of twenty-four (24) months shall be 3,000
during a state fiscal year.

Section 3. Permanency Planning.

(1) In a court permanency hearing held pursuant to KRS
610.125, the cabinet shall demonstrate that reasonable efforts to
return the child to the child's parent:

(a) Have been unsuccessful; or

(b) Are not required under the provisions of KRS 610.127.

(2) In the provision of permanency services, the cabinet shall
meet the requirements of the:

(a) Indian Child Welfare Act in accordance with 25 U.S.C. 1901-
1963, 42 U.S.C. 671(a)(32), and 42 U.S.C. 1996; or

(b) Multiethnic Placement Act as amended by the Interethnic
Adoption Provisions of 1996 in accordance with 42 U.S.C. 622(b)(7),
671(a)(18), and 1996b.

(3) If a child entering the custody of the cabinet has an absent
parent, an absent parent search shall:

(a) Be conducted within thirty (30) days of a child entering the
custody of the cabinet;

(b) Be conducted to gather as much information as possible
related to the person and the person's location, which may include:

1. Date of birth;

2. Social Security number;

3. Present or previous employers;

4. Present or most recent address; and

(c) Include a written record of all search attempts, written
correspondence, and telephone contacts with any person to assist
in locating a parent or relative.

(4) The cabinet shall not be obligated to search for or seek fictive
kin as a placement for a child.

(5) When a case conference is held in compliance with KRS
620.180(2)(a)1 for a child placed in the custody of the cabinet, the
cabinet shall develop and document a case permanency plan[-using
the DPP-1281, Family Case Plan].

(6) The case permanency plan shall identify the permanency
goal described in Section 4(2) of this administrative regulation.

(7) Concurrent planning shall be considered:

(a) During development of the case permanency plan; and

(b) At the six (6) month case review.

Section 4. Permanency Goals.

(1) A permanency goal for a child who has been removed from
the child's home of origin by a court shall be established according
to the particular needs and best interest of the child.

(2) A permanency goal shall include one (1) of the following:

(a) Return to parent;

(b) Adoption;

(c) Permanent relative placement;

(d) Legal guardianship; [ef]

(e) Subsidized permanent custody;

(f) Transitioning to adulthood; or

(g) Another planned permanent living arrangement.

Section 5. Return to Parent.

(1) The cabinet shall recommend to the court that a child who
has been removed from the child's home of origin by the court is
returned to the parent if the cabinet determines:

(a) A family has successfully mitigated the danger to the child
associated with the removal or has a plan supported by the
cabinet to provide safety for the child while making progress
towards completing the case plan[made-sufficient-progress-toward
completing-the-case-permanency-plan]; and

(b) Return to the parent is in the best interest of the child.
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(2) If the cabinet determines that a family has not successfully

extended commitment to the cabinet or seventeen (17) years of age

mitigated the danger to the child associated with the removal or

shall be transitioning to adulthood if:

does not have[has]_a plan supported by the cabinet to provide
safety for the child while making progress toward completing the

(1) Other permanency goal options have been exhausted and
are no longer appropriate due to the specific circumstances of the

case plan|
ified-i ], the cabinet shall seek a

court order for:

(a) A change in the permanency goal;

(b) Termination of parental rights; or

(c) A civil action in support of the child's permanency goal.

(3) If the court determines that a circumstance occurs that
negates the requirement to make reasonable efforts to reunify the
child and family, as described in KRS 610.127, the cabinet shall
select a permanency goal other than return to parent.

Section 6. Adoption.

(1) The permanency goal for a child in the custody of the cabinet
shall be adoption if:

(a) The parent pursues voluntary termination of parental rights
pursuant to KRS 625.040; or

(b) The cabinet pursues involuntary termination of parental
rights:

1. Pursuant to KRS 620.180(2)(c)3 or 625.090; or

2. If the child has been in foster care for fifteen (15) of the most
recent twenty-two (22) months pursuant to 42 U.S.C. 675(5)(E).

(2) The cabinet shall request an exception for proceeding with
involuntary termination of parental rights pursuant to subsection
(2)(b) of this section, if:

(a) A relative or fictive kin placement has been secured;

(b) Termination is not in the best interest of the child, for a
compelling reason:

1. Documented in the case permanency plan; and

2. Monitored on a continual basis; or

(c) A service necessary for return to parent has not been provided
within the time period specified in the case permanency plan.

(3) Cabinet staff shall consider involuntary termination of
parental rights at each permanency hearing held pursuant to KRS
610.125(1) or a case review in accordance with KRS 620.180(2)(c)1
and 2.

Section 7. Permanent Relative Placement. The permanency
goal for a child who has been removed from the child's home of
origin by a court shall be permanent custody if:

(1) Return to the parent is not in the child's best interest; and

(2) The cabinet determines that a relative or fictive kin who does
not pursue adoption,er] legal guardianship, or subsidized
permanent custody is able to provide a permanent home for the child.

Section 8. Legal Guardianship.

(1) The permanency goal for a child who has been removed from
the child's home of origin by a court shall be legal guardianship if the
cabinet determines that:

(a) Return to the parent,[ef] adoption, or subsidized permanent
custody is not in the child's best interest;

(b) There is an identified adult, including fictive kin, willing to
seek legal guardianship of the child; and

(c) Legal guardianship by the adult identified in paragraph (b) of
this subsection is in the child's best interest.

(2) Legal guardianship shall be requested pursuant to KRS
387.025.

Section 9. Subsidized permanent custody. The permanency
goal for a child who has been removed from the child's home of
origin by a court shall be subsidized permanent custody if the
cabinet determines that:

(1) Reunification, adoption, legal guardianship, and permanent
relative custody is not in the child's best interest; and

(2) The child is eligible pursuant to Section 2 of 922 KAR 1:145.

Section 10. Transitioning to Adulthood. The permanency goal
for a child who is [ef] eighteen (18) years of age or older and has
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child;

(2) The cabinet has reviewed documentation and determined
that a goal of transitioning to adulthood is in the best interest of the
child;

(3) The court has determined that transitioning to adulthood is in
the best interest of the child; and

(4) For children aged seventeen (17), approval is obtained
from the commissioner or designee prior to the court
determination required by subsection (3) of this section and the
establishment of transitioning to adulthood as a permanency goal[

for children-aged seventeen (17)].

Section 11.[Seetion—9:] Another Planned Permanent Living
Arrangement.

(1) The permanency goal for a child in the custody of the cabinet
who is sixteen (16) years of age or older shall be another planned
permanent living arrangement if:

(a) An unsuccessful effort has been made to place the child for
adoption or with a relative or fictive kin, and the child has been
placed on a national adoption register;

(b) Other permanency goal options have been exhausted and
are no longer appropriate due to the specific circumstances of the
child;

(c) The cabinet has reviewed documentation that a goal of
another planned permanent living arrangement is in the best interest
of the child;

(d) The court has determined that another planned permanent
living arrangement is in the best interest of the child to be placed,
and

(e) The child has formed psychological ties with those with
whom the child lives, and adoption and guardianship have been
discussed with the care provider and are not viable alternatives.

(2) Approval shall be obtained from the commissioner or
designee prior to the establishment of another planned permanent
living arrangement as a permanency goal for a child placed with a
private child-caring agency.

Section 12.[Seetion-10:] Permanency Services.

(1) The cabinet shall provide services for a child who has been
removed from the child's home of origin by a court so that
permanency is achieved.

(2) Permanency services may include:

(a) Ongoing case work and monitoring of the family to:

1. Maintain the child safely in the child's home; and

2. Ensure safe return of the child if the goal is return to the
parent;

(b) Independent living services and programming for the child in
accordance with 42 U.S.C. 677;

(c) Adoption assistance pursuant to 922 KAR 1:050 or 922 KAR
1:060;

(d) Post-finalization adoption assistance if adoption assistance
has not been previously approved pursuant to KRS 199.555 and
199.557,;

(e) Post-adoption placement stabilization
established[deseribed] in 922 KAR 1:530; [ef]

(f) Subsidized permanent custody payments as established in
922 KAR 1:145; or

(@) Referral to other cabinet and community resources
necessary for the achievement or maintenance of the child's
permanency goal.

(3) Cabinet resources for a prospective or existing permanent
relative or fictive kin placement shall be established in 922 KAR
1:565.

services as

Section 13.[Seetion-11:] Funerals and Burials.

(1) The biological or legal parent of a child deceased while in
temporary custody or committed to the cabinet, shall be responsible
for funeral arrangements, unless the:
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(a) Parental rights have been terminated;

(b) Parent cannot be located; or

(c) Parent is unable to make funeral arrangements.

(2) Personal and family resources, including the deceased
child's trust fund and insurance in the deceased child's name, shall
be exhausted prior to the approval of cabinet funds for funeral and
burial expenses.

[Seetion12:] [\Lneeppeatien—by—l;%efef?nee?]

LESA DENNIS, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: April 9, 2024

FILED WITH LRC: April 10, 2024 at 2:10 p.m.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Laura Begin or Krista Quarles

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the permanency options
available for children in the cabinet's custody and their caregiver.
This administrative regulation also establishes the maximum
number of children remaining in foster care longer than twenty-four
(24) months and establishes permanency services available to
children in placement.

(b) The necessity of this administrative regulation: This
administrative regulation outlines the permanency services available
to children in foster care, prospective adoptive placements, and
relative or fictive kin placements and associated requirements.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 620.180(2) requires the cabinet to
promulgate administrative regulations for status review, ongoing
case work, and supportive services to children in placement. This
administrative regulation establishes permanency services available
to children in the cabinet's custody and their caregiver. This
administrative regulation also conforms to KRS 199.467 through the
establishment of the maximum number of children remaining in
foster care for longer than twenty-four (24) months and permanency
services available to children in placement.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of the
statutes through its establishment of permanency options and
services available to children in the custody of the cabinet and the
maximum number of children remaining in foster care for longer than
twenty-four (24) months.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment to this administrative regulation includes
the subsidized permanent custody permanency goal. This is a new
guardianship assistance program being implemented by the cabinet
through which a nonparental relative or fictive kin caregiver and
foster parent of a child may receive permanent custody of a child
and financial assistance in caring for the child, authorized by 42
U.S.C. 673 and funded with Title IV-E and state general funds. The
amendment also includes the transitioning to adulthood permanency
goal for youth who are eighteen (18) years of age or older and have
extended their commitment to the cabinet (staying in the cabinet’s
custody) or seventeen (17) years of age with approval. The
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administrative regulation is being further amended in response to
comments to provide clarification.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to update the administrative
regulation for consistency with other regulatory actions that establish
the new subsidized permanent custody permanency option.

() How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content
authorizing statutes through the establishment of the permanency
goal processed by which the cabinet shall consider when a child is
applicable for subsidized permanent custody and transitioning to
adulthood.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of a new permanency option available for
children and their relative or fictive kin caregivers referred to as
subsidized permanent custody pursuant to 922 KAR 1:145.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: As of October 1, 2023, there were 437
children in the cabinet’s custody placed in a foster home with a
relative or fictive kin caregiver. Once a child has been in a relative
or fictive kin foster home for at least six months, they may be eligible
for subsidized permanent custody.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: There will be no new or additional action
required on the part of regulated entities as a result of this
amendment. This amendment includes additional permanency
options and services.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There is no additional cost to those impacted by this
amendment to the administrative regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This amendment includes
additional supports available to children in the custody of the cabinet
and their caregivers.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This amendment has no additional cost.

(b) On a continuing basis: This amendment has no additional
cost.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal Titles IV-B and IV-E of the Social Security Act funds, the
federal Temporary Assistance for Needy Families (TANF) Block
Grant, the federal Social Services Block Grant, restricted or agency
funds derived from Medicaid, and state funds are the funding
sources for these administrative regulation programs.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment: An increase in fees or
funding will not be necessary to implement this amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied, because
this administrative regulation is applied in a like manner statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. 45 C.F.R. 1355-1357, 25 U.S.C. 1901-1963, 42 U.S.C.
621-629m, 670-679c, 1996, 1996b

(2) State compliance standards. KRS 194A.050(1), 199.467,
620.180

(3) Minimum or uniform standards contained in the federal
mandate. 45 C.F.R. 1355-1357, 25 U.S.C. 1901-1963, 42 U.S.C.
621-629m, 670-679c, 1996, 1996b
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(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilites or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose a stricter standards or
additional or different responsibilities or requirements.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 194A.050(1), 199.467, 620.180, 45
C.F.R. 1355-1357, 25 U.S.C. 1901-1963, 42 U.S.C. 621-629m, 670-
679c, 1996, 1996b.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Cabinet for Health and Family
Services, Department for Community Based Services.

(a) Estimate the following for the first year:

Expenditures: There will be no new or additional costs to the
agency to implement this administrative regulation.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): Not applicable.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation establishes the permanency
options available for children in the cabinet’s custody and their
caregiver and the processes for obtaining permanency.

(a) Estimate the following for the first year:

Expenditures: There is no fiscal impact associated with this
amendment.

Revenues: Not applicable.

Cost Savings: Not applicable.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no new or additional costs to the
agency to implement this administrative regulation for subsequent
years. Not applicable.

(5) Provide a narrative to explain the:

(@) Fiscal impact of this administrative regulation: This
administrative regulation establishes permanency options for
children and their caregivers and the processes involved in obtaining
permanency. The cabinet does pay an average of $87.23 per day
per child for children in the cabinet's custody and may continue
paying for the care of children even after permanency is achieved
through adoption subsidies or subsidized permanent custody. This
is funded through federal and state funding.

(b) Methodology and resources used to determine the fiscal
impact: The cabinet is already providing permanency services and
is therefore aware of the fiscal impact.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) No, this
administrative regulation will not have a negative or adverse
economic impact.

(b) The methodology and resources used to reach this
conclusion: The only cost to providing permanency services is to the
cabinet, but the cabinet is providing for the cost of care of children
in the cabinet’s custody anyway.
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CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency

(Amended After Comments)

922 KAR 1:145. Subsidized permanent custody.

RELATES TO: KRS 2.015, 199.011, 403.270-403.355, 600.020,
605.100, 605.130, 610.110(6), 610.125, 620.090, 620.140, 620.170,
45 C.F.R. 1355.34(b), 42 U.S.C. 673

STATUTORY AUTHORITY: KRS 194A.050(1),
605.100(1), 605.130(7), 605.150, 620.180(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) authorizes the cabinet to promulgate, administer, and
enforce those administrative regulations necessary to qualify for the
receipt of federal funds. To maintain eligibility for full funding
pursuant to Titles IV-E and 1V-B of the Social Security Act, under 45
C.F.R. 1355.34(b) and (c), the cabinet shall design services to help
children achieve permanency. KRS 605.150 authorizes the cabinet
to promulgate administrative regulations to implement the provisions
of KRS Chapter 605, including KRS 605.130(7), which requires the
cabinet to perform other services necessary for the protection of
children, and KRS 605.100(1), which requires the cabinet to arrange
for a program of care, treatment, and rehabilitation of the children
committed to it. KRS 620.180(2) requires the cabinet to promulgate
administrative regulations for status review, ongoing case work, and
supportive services to children in placement. This administrative
regulation establishes cabinet requirements and procedures to
process requests for subsidized permanent custody pursuant to the
federal Title IV-E guardianship assistance program and state
guardianship assistance program, as authorized by 42 U.S.C. 673.

199.472,

Section 1. Definitions.

(1) "Cabinet" is defined by KRS 199.011(3).

(2) "Case permanency plan” is defined by KRS 620.020(1).

(3) "Child" means:

(a) "Child" as defined by KRS 199.011(4) and 600.020(9);

(b) An eighteen (18) year old enrolled with regular full-time
attendance in high school, vocational school, or technical school;

(c) A person age eighteen (18) or older whose commitment to
the cabinet has been extended or reinstated by a court in
accordance with KRS 610.110(6) or 620.140(1)(d); or

(d) A person under age twenty-one (21) who meets the
exceptions to the age of majority in accordance with KRS 2.015.

(4) "Fictive kin" is defined by KRS 199.011(9) and 600.020(28).

(5) "Parent" is defined by 42 U.S.C. 675(2).

(6) "Relative" means an individual related to a child by blood,
marriage, or adoption.

(7) "Subsidized permanent custody" means the guardianship
assistance program authorized by 42 U.S.C. 673 and funded with
Title IV-E and state general funds.

(8) "Successor caregiver" is defined as an individual named in
the subsidized permanent custody agreement, or most recent
amendment to the agreement, to serve as the caregiver in the event
the original caregiver named in the subsidized permanent custody
agreement dies or is incapacitated.

Section 2. Eligibility of Child. In order to qualify for assistance, a
child or youth shall:

(1) Be placed in the permanent custody of a relative or fictive kin
caregiver by order of a court entered pursuant to KRS 403.270-
403.355, 610.125, 620.027, or 620.140 if the order states that
reunification or adoption are not in the child's best interest;

(2) Demonstrate a strong attachment to the relative or fictive kin
caregiver;

(3) Have been placed in an approved relative or fictive kin foster
home that received foster care maintenance payments for at least
six (6) consecutive months, except for:

(a) A child whose sibling has met this requirement; or

(b) A child being placed with a successor caregiver pursuant to
Section 8 of this administrative regulation;

(4) Be residing with a caregiver who meets the eligibility
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requirements established in Section 3 of this administrative
regulation;

(5) Have been approved for subsidized permanent custody at
age sixteen (16) or older in order to continue receiving payment after
age eighteen (18) up to age twenty-one (21), except for a child or
youth who meets the exception to the age of majority, if the child
or youth is:

(a) Completing secondary education or a program leading
to an equivalent credential;

(b) Enrolled in an institution that provides post-secondary
or vocational education;

(c) Participating in_a program or activity designed to
promote or remove barriers to employment; or

(d) Employed for at least eighty (80) hours per month; and

(6) Meet any additional eligibility requirements required for
receipt of federal funding, as specified in 42 U.S.C. 673(d)(3).

Section 3. Eligibility of Caregiver.

(1) In order to qualify for assistance, a caregiver shall:

(a) Be a nonparental relative or fictive kin of a child who is
eligible for assistance pursuant to Section 2 of this administrative
regulation;

(b) Meet the requirements of a foster home established in 922
KAR 1:310 or 922 KAR 1:350;

(c) Have completed training required by 922 KAR 1:495 for a
relative or fictive kin caregiver; and

(d) Have a strong commitment to permanently caring for the
child.

(2) Prior to cabinet approval and the issuance of a new
subsidized permanent custody agreement:

(@) Each caregiver and adult member of the caregiver's
household shall have completed a background check pursuant to
922 KAR 1:490; and

(b) Each member of the caregiver's household who is age twelve
(12) through age seventeen (17) shall have completed a DPP-157,
submitted to a child abuse or neglect check, and been approved by
the cabinet pursuant to 922 KAR 1:490.

Section 4. Subsidized Permanent Custody Agreement.

(1) Prior to approval of subsidized permanent custody, the
eligible child shall consent in writing to the placement with the
selected caregiver, if the child is:

(a) At least fourteen (14) years of age; and

(b) Competent, as determined by the cabinet, to provide
informed consent to the placement and terms of the agreement.

(2) The cabinet shall confirm that all requirements established in
this administrative regulation have been met and shall require the
caregiver to complete the subsidized permanent custody agreement
in order to receive payment pursuant to Section 5 of this
administrative regulation.

Section 5. Payments and Benefits.

(2) If funding is available and the subsidized permanent custody
agreement is completed and agreed to by the cabinet and the
caregiver prior to the finalization of the permanent custody, taking
into consideration the circumstances of the caregiver and the needs
of the child, the payments shall:

(a) Be for an amount that is more than zero dollars[-{$0)], but
does not exceed the foster care maintenance payment rate that
would have been paid on behalf of the child in foster care; and

(b) Begin, effective as of the date that the order granting
permanent custody is signed into court record.

(2) A child who is approved for subsidized permanent custody
shall continue to be eligible for Medicaid coverage after the order
granting permanent custody and subsidized permanent custody
agreement are signed and finalized in accordance with applicable
provisions of 907 KAR 20:005.

(3) A child or caregiver who is approved for subsidized
permanent custody shall also be eligible to receive applicable
assistance provided pursuant to 922 KAR 1:565.

(4) A child who is approved for subsidized permanent custody
at age sixteen (16) or older shall be eligible for:
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(a) Independent living services established in 922 KAR 1:340;
and

(b) An educational and training voucher pursuant to 922 KAR
1:500.

(5) A request for payment of nonrecurring subsidized permanent
custody expenses of $2,000 or less shall be submitted to the cabinet
for reasonable and necessary fees, court costs, and other expenses
that were actually incurred and directly related to the placement of a
child no later than twelve (12) months after the order granting
permanent custody is entered into court record.

Section 6. Annual Contact.

(1) The cabinet shall make annual contact with the caregiver by
mail, email, phone, home visit, or other cabinet method of contact to
ensure that the:

(a) Child remains in the caregiver's home;

(b) Caregiver continues to provide care and support for the child;
and

(c) Cabinet payments continue to meet the needs of the child.

(2) The cabinet may conduct a home or office visit after annual
contact if:

(a) The caregiver requests a home or office visit;

(b) The needs of the child have changed;

(c) Attempts to update information by mail, email, or phone
contact have failed; or

(d) The cabinet receives information that is contrary to the
information provided by the caregiver or child during the annual
contact.

Section 7. Suspension or Termination of Agreement and
Payment.

(1) The cabinet may suspend payments pursuant to a
subsidized permanent custody agreement if multiple attempts by the
cabinet to make annual contact as established in Section 6 of this
administrative regulation have failed due to lack of response from
the caregiver or child.

(2) A caregiver shall notify the cabinet within thirty (30)
calendar days of any changes in circumstances that would change
the payment amount or make the caregiver ineligible for payments
pursuant to Sections 2 or 3 of this administrative regulation.

(3) The cabinet may alter the payment amount based on
information provided to the cabinet if the amount is agreed upon by
the cabinet and caregiver;

(4) The cabinet shall temporarily suspend subsidized permanent
custody payments during the period of time the:

(a) Child reenters the custody of the cabinet, if applicable; or

(b) Caregiver fails to provide documentation demonstrating
financial responsibility and support after the cabinet has
[repeatedly—]requested the documentation [regarding—financiat
responsibility-]from the caregiver_at least three (3) times.

(5) The cabinet shall resume payments suspended pursuant to
this section of the administrative regulation if modifications to the
agreement are agreed to by the cabinet and the caregiver or if the
caregiver resumes financial support of the child_and provides to the
cabinet documentation demonstrating financial responsibility
and support.

(6) The cabinet shall terminate a subsidized permanent custody
agreement if the:

(a) Cabinet determines that the:

1. Child is no longer receiving financial support from the
caregiver;

2. Caregiver's legal responsibility to the child has ended;

3. Custody is reassigned to a successor caregiver; or

4. Appropriated funds are no longer available to support
continuation of this program pursuant to Section 5 of this
administrative regulation;

(b) Caregiver:

1. Requests termination; or

2. Becomes deceased; or

(c) Child:

1. Becomes deceased;

2. Marries;

3. Is inducted into military services;
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4. Except for a child for whom commitment to the cabinet was
extended or who meets the exception to the age of majority:

a. Obtains age eighteen (18); or

b. If still enrolled in high school, obtains:

(i) Age nineteen (19); or

(i) High school graduation before age nineteen (19).

(7) Cabinet staff shall provide written notice of intended action
for a reduction, suspension, or termination of payments:

(a) Ten (10) calendar days in advance;

(b) In accordance with 922 KAR 1:320, Section 6; and

(c) To the caregiver at the caregiver's current or last known
address.

(8) The written notice of intended action shall include a
statement of the reason or reasons for the reduction, suspension, or
termination as determined by the cabinet.

(9) The effective date of the reduction, suspension, or
termination shall be the date documented on the notice of intended
action.

(20) If the caregiver has received a payment attributable to a
time after the effective date of the reduction, suspension, or
termination, the caregiver shall be obligated to repay the amount of
that payment to the cabinet.

Section 8. Subsidized Permanent Custody Successor. In the
event of the death or incapacity of a subsidized permanent custody
caregiver, a new subsidized permanent custody agreement may be
completed and agreed to by the cabinet and a successor caregiver
if the successor caregiver:

(1) Is named in the subsidized permanent custody agreement or
amendment that was effective before the date of death or
determination of incapacity of the caregiver;

(2) Has been appointed by the court in a custody proceeding as
the child's caregiver;

(3) And each member of the caregiver's household has
completed the background checks required by Section 3(2) of this
administrative regulation prior to cabinet approval and the issuance
of a new subsidized permanent custody agreement; and

(4) Complies with the duties and responsibilities of the caregiver
established in:

(a) This administrative regulation;

(b) A new subsidized permanent custody agreement, signed by
the cabinet and the successor caregiver; and

(c) A subsidized permanent custody court order.

Section 9. Out-of-State Requests. The cabinet shall review out-
of-state requests for subsidized permanent custody of a child in the
custody of the cabinet considering the:

(1) Best interest of the child;

(2) Consent of the parent or parents, if applicable; and

(3) Extent of funds available.

LESA DENNIS, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: April 9, 2024

FILED WITH LRC: April 10, 2024 at 2:10 p.m.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@Kky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Laura Begin or Krista Quarles

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes cabinet requirements and
procedures utilized in processing requests for subsidized permanent
custody, a new guardianship assistance program through which a
nonparental relative or fictive kin foster parent may receive
permanent custody of a child and financial assistance in caring for
the child.

(b) The necessity of this administrative regulation: Subsidized
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permanent custody is a new permanency option for children in the
custody of the cabinet who have been placed in a relative or fictive
kin foster home for over six months. Allowing this permanency option
without the need for termination of parental rights will be attractive
to some caregivers, relieve the caregiver and the cabinet of
unnecessary administrative tasks associated with retaining the child
in foster care, and will provide needed supports to the child and
caregiver. The administrative regulation is being further amended in
response to comments to include the criteria in which a caregiver
can continue to receive supports for a youth over the age of 18 and
to include a timeframe for notifying the cabinet of a change in the
caregiver’s circumstances.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 620.180(2) requires the cabinet to
promulgate administrative regulations for status review, ongoing
case work, and supportive services to children in placement.
Subsidized permanent custody is another permanency option and
goal with its own services available to eligible children and
caregivers.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of the
statutes through its establishment of permanency options and
services available to children in the custody of the cabinet.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is a new administrative regulation.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This is a new administrative regulation.

(d) How the amendment will assist in the effective
administration of the statutes: This is a new administrative
regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: As of October 1, 2023, there were 437
children in the cabinet’s custody placed in a foster home with a
relative or fictive kin caregiver. Once a child has been in a relative
or fictive kin foster home for at least six consecutive months, they
may be eligible for subsidized permanent custody.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: A child in the custody of the cabinet who
has been placed in a relative or fictive kin foster home for over six
consecutive months and their caregiver may be eligible for
subsidized permanent custody. The requirements established in this
administrative regulation shall be met.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There are no new costs to children or their caregivers
that are eligible for subsidized permanent custody.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The caregiver will receive
permanent custody of the child, less involvement by the cabinet, and
financial assistance and supports in caring for the child. This is a
new permanency option and goal for children in the state’s custody.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The cabinet is already providing a per diem to foster
homes that may be eligible for subsidized permanent custody;
however, the cabinet does anticipate additional relative or fictive kin
caregivers becoming foster parents and receiving a per diem and
eventually subsidized permanent custody payments. Initially, there
will not be a large cost associated with this program, but over time
the number of caregivers is expected to rise. For this reason, the
cabinet anticipates the cost of this program to be approximately $7
million in General Funds and approximately $2.5 million in federal
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and restricted funds each year.

(b) On a continuing basis: The cabinet anticipates the cost of
this program to be approximately $7 million in General Funds and
approximately $2.5 million in federal and restricted funds each year.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Title IV-E guardianship assistance program funds, General Funds,
and restricted funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There are
no fees associated with this administrative regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:

(9) TIERING: Is tiering applied? Tiering is not applied, because
this administrative regulation, the requirements, and processes are
applied in a like manner statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 673

(2) State compliance standards. KRS 194A.050(1), 199.472,
605.100(1), 605.130(7), 605.150

(3) Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 673 contains standards for states that choose
to exercise the guardianship assistance program option.

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose a stricter standard or
additional or different responsibilities or requirements than those
contained in federal standards.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 194A.050(1), 199.472, 605.100(1),
605.130(7), 605.150, 42 U.S.C. 673

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Cabinet for Health and Family
Services, Department for Community Based Services.

(a) Estimate the following for the first year:

Expenditures: The cabinet is already providing a per diem to
foster homes that may be eligible for subsidized permanent custody;
however, the cabinet does anticipate additional relative or fictive kin
caregivers becoming foster parents and receiving a per diem and
eventually subsidized permanent custody payments. Initially, there
will not be a large cost associated with this program, but over time
the number of caregivers is expected to rise. For this reason, the
cabinet anticipates the cost of this program to be approximately $7
million in General Funds and approximately $2.5 million in federal
and restricted funds each year.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable. The cost is expected to increase
over subsequent years as more caregivers become aware of the
ongoing financial support they can receive through this new
program. The cabinet anticipates the cost of this program to be
approximately $7 million in General Funds and approximately $2.5
million in federal and restricted funds each year.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): Relative or fictive kin caregivers
of children in the cabinet’s custody. There is no cost to them, only
benefit.
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(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation establishes the permanency
options available for children in the cabinet's custody and their
caregiver and the processes for obtaining permanency.

(a) Estimate the following for the first year:

Expenditures: The cost of the program is to the cabinet.

Revenues: Not applicable.

Cost Savings: Not applicable.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no new or additional costs to the
agency to implement this administrative regulation for subsequent
years. Not applicable.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The cabinet
is already providing a per diem to foster homes that may be eligible
for subsidized permanent custody; however, the cabinet does
anticipate additional relative or fictive kin caregivers becoming foster
parents and receiving a per diem and eventually subsidized
permanent custody payments. Initially, there will not be a large cost
associated with this program, but over time the number of caregivers
is expected to rise. For this reason, the cabinet anticipates the cost
of this program to be approximately $7 million in General Funds and
approximately $2.5 million in federal and restricted funds each year.

(b) Methodology and resources used to determine the fiscal
impact: The cabinet is paying per diems to these caregivers as foster
homes currently, but the cabinet has estimated the fiscal impact of
caregivers who may be eligible to pursue this permanency option.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The fiscal
impact is to the cabinet, and it is not an overall negative or adverse
major economic impact to provide supports to caregivers and
permanency to children.

(b) The methodology and resources used to reach this
conclusion: The cost of this new program is to the cabinet, but the
cabinet is paying per diems to caregivers approved as foster parents
currently.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency

(Amended After Comments)

922 KAR 1:495. Training requirements for foster parents,
adoptive parents, and respite care providers for children in the
custody of the cabinet.

RELATES TO: KRS [6%870,—]158.135(1)(c), 194A.005(1),
1199.011,  199.464, [199:472(1),—199.640;
]311 720(12) 311.840(3), 314.011(5), (7), 600.020, [
605.150(1), 620.360, 45 C.F.R. Parts 160, 164,142 U.S.C. 671(a)
675

STATUTORY AUTHORITY: KRS 194A.050(1), 199.472(1),
199.640(5), 605.100(1), 605.150(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the secretary of[Seeretary-for] the Cabinet for
Health and Family Services to promulgate administrative regulations
necessary to operate the programs and fulfill the responsibilities
vested in the cabinet. KRS 199.472(1) requires the cabinet to
promulgate administrative regulations to establish the process of
determining an applicant's capacity for adoptive parenthood. KRS
199.640(5)(a) requires the secretary[Seeretary] of the Cabinet for
Health and Family Services to promulgate administrative regulations
establishing basic standards of care and service for child-caring
facilities and child-placing agencies. KRS 605.100(1) requires the
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cabinet to arrange programs designed to provide for classification,
segregation, and specialized treatment of children according to their
respective problems, needs, and characteristics. KRS 605.150(1)
authorizes the cabinet to promulgate administrative regulations to
implement the provisions of KRS Chapter 605. In addition, 42 U.S.C.
671(a)(24) includes a certification that, before a child in foster care
under the responsibility of the state is placed with prospective foster
parents, the prospective foster parents shallfwill] be prepared
adequately with the appropriate knowledge and skills to provide for
the needs of the child, and that such preparation shall[will] be
continued, as necessary, after the placement of the child. This
administrative regulation establishes minimum training requirements
for foster parents, adoptive parents, and respite care providers
caring for foster or adoptive children in the custody of the cabinet.

Section 1. Definitions.

(1) "Adoptive parent” means an individual who is seeking to
adopt a child placed in the custody of the cabinet.

(2) "Applicant" means an individual or family, subject to approval
by the cabinet, or by a private child-placing agency, as a foster or
adoptive home.

(3) "Cabinet" is defined by KRS 194A.005(1) and 600.020(7).

(4) "Care Plus" means a foster care program for a child who is
determined to have specialized care needs as specified in 922 KAR
1:350, Section 5.

(5) "Fictive kin"
600.020(28).

; Child-specific-foster-home* means-an-individual-or-family
subject-to-approval-by-the eab.] 1et-as-a-fostertamily-homefor-a

[(6)] "Foster home" means:

(a) A "foster family home" as defined by KRS 199.011(10) and
600.020(30), if referring to a physical structure; or

(b) If referring to an individual, any individual approved as a
foster parent by:

1. A child-placing agency in accordance with 922 KAR 1:310; or

2. The cabinet in accordance with 922 KAR 1:350.

(N[€8)] [H] "Health professional' means a person actively
licensed as a:

(a) Physician as defined by KRS 311.720(12);

(b) Physician assistant as defined by KRS 311.840(3);

(c) Advanced practice registered nurse as defined by KRS
314.011(7); or

(d) Registered nurse as defined by KRS 314.011(5) under the
supervision of a physician.

(8)[EA] [€8)] "Medically complex" means a foster care program
for a child who is determined to have a medical condition as
specified in 922 KAR 1:350, Section 4.

(9)[€8)] [¢9)] "Professional experience" means paid employment
or volunteer work in a setting where there is supervision or periodic
evaluation.

(10)[{9)] [20)] "Reasonable and prudent parent standard" is
defined by 42 U.S.C. 675(10).

(11) "Relative" means an individual related to a child by
blood, marriage, or adoption.

(12) "Relative or fictive kin foster home" means a foster
home:

(a) In which the individual approved as a foster parent is a:

1. Relative; or

2. Fictive kin; and

(b) Approved by the cabinet in accordance with 922 KAR
1:350.

(13)[(168)] [(31)] "Respite care" means temporary care provided
by another individual or family:

(a) To meet the needs of the child or provide relief to a foster or
adoptive parent approved in accordance with 922 KAR 1:310 or 922
KAR 1:350; and

(b) With the expectation of a child's return to the current foster
or adoptive home.

AD[ED)] [22)] "Therapeutic foster care" is defined by KRS
158.135(1)(c).

(A5)[E2)] [E3)] "Trauma informed care" means training
developed using an organizational strengths-based framework to

is_defined by KRS 199.011(9) and
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recognize and respond to the impact of traumatic stress on children,
caregivers, and service providers with a goal to facilitate and support
the recovery and resiliency of the child and family.

Section 2. General Training Requirements.

(1) The purpose of the foster or adoptive parent training shall be
to:

(a) Orient the applicant to the philosophy and process of the
foster care or adoption programs;

(b) Develop greater self-awareness on the part of the applicant
to determine strengths and needs;

(c) Sensitize the applicant to the kinds of situations, feelings,
and reactions that are apt to occur with a child in the custody of the
cabinet;

(d) Effect behavior so that an applicant may better fulfill the role
as a foster or adoptive parent to a child; and

(e) Emphasize:

1. Self-evaluation; and

2. Experiential learning.

@)

(a) A foster or adoptive parent applicant shall complete afthe]
training curriculum provided or approved[a—inimum—of-fifteen
{&5)-hours-of][eurrictta-|[reguired-|by the cabinet that includes[;
including][in] the following topic areas:

1. Information about the rights,
expectations of a foster or adoptive parent;
. The importance of birth parents and culture;

. The process of a child entering foster care;

. Types of child maltreatment;

. Impact of childhood trauma;

. Stages of grief;

. Long term effects of separation and loss;

. Permanency planning for a child, including independent living
for transitioning youth;

9. Importance of attachment on a child's growth and
development and the way a child maintains and develops a healthy
attachment;

10. Family functioning, values, and expectations of a foster or
adoptive home;

11. Cultural competency;

12. Emergency preparedness;

13. Child development;

14. Basic discipline and behavior management skills; and

15. Reasonable and prudent parent standard.

(b) The cabinet shall waive the pre-service[up-to-twelve{12)
hours—efpreservice] training curricula for an applicant seeking
approval as a relative or fictive kin[ehild-specific] foster home unless
the cabinet identifies an unmet need that necessitates[recessates]
training.

(c) The cabinet shall not waive the required electronic courses
required by subsection (3) of this section.

(d) Training curricula specified in paragraph (a) of this
subsection shall be:

1. Provided by the cabinet; or

2. Approved by the cabinet in accordance with Section 8 of this
administrative regulation.

(e) Unless justification is documented pursuant to paragraphs (f)
and (g) of this subsection, foster or adoptive parent training for
placement of a child in the custody of the cabinet shall be completed
in a group setting by each adult who resides in the household and
may provide routine care to a child in the custody of the cabinet.

(f) A justification to provide foster or adoptive parent training
other than in a group setting pursuant to paragraph (e) of this
subsection shall:

1. Include the circumstance that prevents the foster or adoptive
parent training from occurring in a group setting; and

2. Be documented utilizing the DPP-113, Request for Applicant
or Adult Household Member to Attend Individualized Training.

(9) A justification completed in accordance with paragraph (f) of
this subsection shall be placed in the foster or adoptive parent's case
file.

(h) An applicant shall not receive more than eight (8) hours of
individualized training during a twenty-four (24) hour period.

responsibilities, and

O~NO O WN
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(3) In addition to initial training requirements in subsection (2)(a)
of this section, a foster or adoptive parent applicant shall complete
the following electronic courses provided by the cabinet prior to
approval:

(a) Pediatric Abusive Head Trauma;

(b) First Aid and Universal Precautions;

(c) Medication Administration;

(d) Medical Passports; and

(e) Reasonable and Prudent Parenting.

(4) First aid certification may substitute for the training
requirement provided within subsection (3)(b) of this section if the
foster or adoptive parent applicant provides documentation of
current certification.

Section 3. General Annual Training Requirements.

(1) Prior to or during the month of the second anniversary date
of a foster or adoptive parent's initial approval, the foster or adoptive
parent shall complete a minimum of thirty (30) hours of training in
curriculum provided or approved by the cabinet pursuant to
Section 8 of this administrative regulation in the following areas:

(a) Trauma informed care[-curricttum—provided-orapproved

o . ion]
(b) Psychotropic medications[—ettricutum—provided—by-the
cabinet];
(c) Sexual abuse[-currictum—provided-or-approved-by-the

regulation];[-and]

(d) Behavior management and skill development;

(e) Advocacy and self-care; and

(f) Culture and maintaining connections.

(2) If a private child-placing agency provides training in
accordance with subsection (1) of this section prior to a foster or
adoptive home's approval, the thirty (30) hours shall be in addition
to the [fifteen{15)-hours-of-|pre-service training required by Section
2(2) of this administrative regulation.

(3) If training requirements of subsections (1) and (2) of this
section are met, a foster or adoptive parent shall complete the
following prior to or during each subsequent anniversary of the foster
or adoptive parent's initial approval:

(a) Ten (10) hours of private child-placing agency or cabinet-
sponsored training related to knowledge or skills relevant to foster
parenting, or training approved in advance by the private child-
placing agency or the cabinet; and

(b) If applicable, training as specified in Section 2(3)(a) of this
administrative regulation once every five (5) years in accordance
with KRS 199.464.

(4)(a) The cabinet may waive annual ongoing training
requirements for a relative or fictive kin foster home[][approved-as-a

(b) The cabinet shall assess the need for ongoing training for the
relative or fictive kin[ehild—specific] foster home during the re-
evaluation.

Section 4. Medically Complex Foster Parent
Requirements.

(1) In addition to the general training requirements established
in Section 2 of this administrative regulation and annual training
requirements established in Section 3 of this administrative
regulation, a medically complex foster parent applicant shall:

(a) Complete twelve (12) hours of cabinet-provided medically
complex training in the following topic areas specific to children with
medical complexity:

1. Growth and development;

2. Nutrition;

3. Documentation of provided care;

4. Medical conditions; and

5. Standards of practice related to the medically complex home
type; and

(b) Hold a current certification in infant, child, and adult CPR and
first aid.

(2) Prior to or during the anniversary month of the foster parent's
initial approval as a foster parent and annually thereafter, an

Training
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approved medically complex foster parent shall:

(a) Meet the requirements in subsection (1)(b) of this section;

(b) Complete the annual training requirements as specified in
Section 3 of this administrative regulation; and

(c) Complete twelve (12) hours of ongoing cabinet-provided
training related to the care of children with medical complexity.

(3) Professional experience related to the care of a child with
medical complexity may substitute for the initial and annual
medically complex training requirements specified in subsections
(2)(a) and (2)(c) of this section if approved by designated cabinet
staff based on the foster or adoptive parent:

(a) Being a health professional; and

(b) Having completed twelve (12) hours of continuing education
focusing on pediatrics within the past year that will assist the parent
in the care of a child with medical complexity.

Section 5. Therapeutic Foster Care Training Requirements.

(1) In addition to the general training requirements specified in
Section 2 of this administrative regulation and annual training
requirements specified in Section 3 of this administrative regulation,
a therapeutic foster care applicant in accordance with 922 KAR
1:310 shall complete twelve (12) hours of private agency-sponsored
training or training approved in advance by the child-placing agency
in the following topic areas:

(a) Specific requirements and responsibilities of a therapeutic
foster care home;

(b) Crisis intervention and behavior management;

(c) De-escalation techniques;

(d) Communication skills;

(e) Skill development;

(f) The dynamics of a child who has experienced sexual abuse
or human trafficking; and

(g) The effect of substance use, abuse, or dependency by either
the child or the child's biological parent.

(2) An approved therapeutic foster parent shall:

(a) Complete the annual training requirements as specified in
Section 3 of this administrative regulation; and

(b) Prior to or during the anniversary month of the foster parent's
initial approval as a foster parent and annually thereafter, complete
twelve (12) hours of private agency-sponsored training or training
approved in advance by the private agency in topic areas relevant
to therapeutic foster care.

(3) A therapeutic foster care applicant may concurrently
complete general training requirements as specified in Section 2 of
this administrative regulation and training requirements established
in subsection (1) of this section.

Section 6. Care Plus Training Requirements.

(1) In addition to the general training requirements specified in
Section 2 of this administrative regulation and annual training
requirements specified in Section 3 of this administrative regulation,
a care plus applicant in accordance with 922 KAR 1:350 shall
complete twelve (12) hours of cabinet-sponsored training or training
approved in advance by the cabinet in the following topic areas:

(a) Specific requirements and responsibilities of a care plus
foster home;

(b) Crisis intervention and behavior management;

(c) De-escalation techniques;

(d) Communication skills;

(e) Skill development;

(f) Cultural competency;

(g) The dynamics of a child who has experienced sexual abuse
or human trafficking; and

(h) The effect of substance use, abuse, or dependency by either
the child or the child's biological parent.

(2) An approved care plus foster parent shall:

(a) Complete the annual training requirements as specified in
Section 3 of this administrative regulation; and

(b) Prior to or during the anniversary month of the foster parent's
initial approval as a foster parent and annually thereafter, complete
twelve (12) hours of ongoing cabinet-sponsored training or training
approved in advance by the cabinet prior to or during the anniversary
month of initial approval as a foster parent in the topic areas
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described in subsection (1) of this section.

Section 7. Respite Care Providers. If a respite provider is not
approved as a foster or adoptive parent in accordance with 922 KAR
1:350 or 922 KAR 1:310, prior to initial approval as a respite care
provider, the individual shall complete a minimum of two (2) hours of
cabinet or private child-placing agency provided curriculum including
an overview of the department and the policies and procedures of
the agency related to the care of the child.

Section 8. Preapproval of Training Curricula.

(1) If a private child-placing agency intends to offer curricula
other than curricula provided by the cabinet as specified in Sections
2(2) or 3(2) of this administrative regulation, the private child-placing
agency shall submit its curricula to the cabinet or its designee for
consideration.

(2) The cabinet shall approve curricula that are:

(a) Comparable in content to curricula provided by the cabinet;
or

(b) Recognized evidence-based practices.

(3) The cabinet shall make a determination:

(a) Within thirty (30) calendar days; or

(b) As a part of the child-placing agency's initial application to
provide services to a child in the custody of the cabinet.

Section 9. Incorporation by Reference.

(1) "DPP-113, Request for Applicant or Adult Household
Member to Attend Individualized Training", 11/15, is incorporated by
reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department for Community Based
Services, 275 East Main Street, Frankfort, Kentucky 40621, Monday
through Friday, 8 a.m. to 4:30 p.m. This material may also be viewed
on the department's Web site at
https://chfs.ky.gov/agencies/dcbs/Pages/default.aspx.

LESA DENNIS, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: April 9, 2024

FILED WITH LRC: April 10, 2024 at 2:10 p.m.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Laura Begin or Krista Quarles

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes minimum training requirements
for foster parents, adoptive parents, and respite care providers
caring for foster or adoptive children in the custody of the cabinet.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to distinguish and establish
training requirements for foster parents, adoptive parents, and
respite care providers caring for children in the custody of the
cabinet.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation is
necessary to establish the policies and procedures for minimum
training requirements for foster parents, adoptive parents, and
respite care providers caring for foster or adoptive children in the
custody of the cabinet.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation is necessary to establish the policies and
procedures for minimum training requirements for foster parents,
adoptive parents, and respite care providers caring for foster or
adoptive children in the custody of the cabinet.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:
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(a) How the amendment will change this existing administrative
regulation; The amendment to this administrative regulation
establishes training requirements for relative or fictive kin foster
homes eligible to become subsidized permanent custodians, a new
guardianship assistance program being implemented by the cabinet
through which a nonparental relative or fictive kin caregiver and
foster parent of a child may receive permanent custody of a child
and financial assistance in caring for the child. "Child specific"
language is also being deleted as these foster homes will be referred
to as relative or fictive kin foster homes. The specific number of pre-
service training hours required in this administrative regulation is
being removed. The cabinet shall continue to waive pre-service
training for relative or fictive kin caregivers unless a specific need for
training is identified. The administrative regulation is being further
amended in response to comments received to include definitions
consistent with other administrative regulations and to include that
the required curriculum is to be provided or approved by the cabinet.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to update the
administrative regulation for consistency with other regulatory
actions that establish the new subsidized permanent custody
permanency option.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content
authorizing statutes through the establishment of training
requirements for relative or fictive kin care providers as foster
parents as subsidized permanent custodians, a guardianship
assistance program as authorized by 42 U.S.C. 673 and funded with
Title IV-E and state general funds.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of a new permanency option available for
children and their relative or fictive kin caregivers referred to as
subsidized permanent custody pursuant to 922 KAR 1:145.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: As of October 1, 2023, there were 437
children in the cabinet’'s custody placed in a foster home with a
relative or fictive kin caregiver. Once a child has been in a relative
or fictive kin foster home for at least six months, they may be eligible
for subsidized permanent custody. Also, as of this date, there were
2,743 children placed in public (cabinet) foster homes.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: There will be no new or additional action
required on the part of regulated entities as a result of this
amendment.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There is no additional cost to those impacted by this
amendment to the administrative regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): There will be oversight and
assessment to ensure compliance of training requirements for foster
parents, adoptive parents, and respite care providers for foster or
adoptive children in the custody of the cabinet.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This amendment will be enacted through practices
and contacts that are already a part of existing services provision so
that there will be no additional costs.

(b) On a continuing basis: This amendment is technical and
conforming in nature and is not projected to entail a new or additional
ongoing cost.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Federal Titles IV-B and IV-E of the Social Security Act funds, the
federal Social Services Block Grant, restricted or agency funds, and
state funds are the funding sources for training.
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(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding will not be necessary to implement this
amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied, because
this administrative regulation is applied in a like manner statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 671(a), 675

(2) State compliance standards. KRS 194A.050(1), 199.472(1),
199.640(5), 605.100(1), 605.150(1)

(3) Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 671(a), 675

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose a stricter standard or
additional or different responsibilities or requirements.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative  regulation. KRS  194A.050(1), 199.472(1),
199.640(5), 605.100(1), 605.150(1), 45 C.F.R. Parts 160, 164, 42
U.S.C. 671(a), 675

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Cabinet for Health and Family
Services, Department for Community Based Services.

(a) Estimate the following for the first year:

Expenditures: There will be no new or additional costs to the
agency to implement this administrative regulation.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): Not applicable.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation establishes the training
requirements for foster parents, adoptive parents, and respite care
providers for children in the custody of the cabinet.

(a) Estimate the following for the first year:

Expenditures: There is no fiscal impact associated with this
amendment.

Revenues: Not applicable.

Cost Savings: Not applicable.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no new or additional costs to the
agency to implement this administrative regulation for subsequent
years.

(5) Provide a narrative to explain the:

(@) Fiscal impact of this administrative regulation: This
administrative regulation establishes the training that is required of
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foster or adoptive parents and respite care providers in order to be
approved by the cabinet. There is no cost associated with taking the
required trainings. The cabinet pays for the training with a mix of
state and federal funds, but this amendment does not impact the
cost.

(b) Methodology and resources used to determine the fiscal
impact: The cabinet is already providing and requiring the included
trainings and therefore is aware of the fiscal impact.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) No, this
administrative regulation will not have a negative or adverse
economic impact.

(b) The methodology and resources used to reach this
conclusion: There is no cost to regulated entities associated with
taking the required trainings established in this administrative
regulation.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency

(Amended After Comments)

922 KAR 1:565. Service array for a relative or fictive kin
caregiver.

RELATES TO: KRS 2.015, 45.237-45.241, 156.496,
194A.005(1), 199.011, 199.462, 199.470-199.590, 205.211,
Chapter 387, 403.270-403.355, 405.024, 527.100, 527.110,

600.020, 605.120, 610.110, 620.020(1), 620.090, 620.140, 620.142,
620.170, 42 U.S.C. 601-619, 671, 673, 675, D.O. v. Glisson, 847
F.3d 374 (6th Cir. 2017), cert. denied, 17-17, 2017 WL 2869916
(U.S. Oct. 10, 2017)

STATUTORY AUTHORITY: KRS 194A.050(1), 605.130(7),
605.150(1), 620.142(5)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the secretary of the Cabinet for Health and
Family Services to promulgate, administer, and enforce
administrative regulations necessary to implement programs
mandated by federal law, or to qualify for the receipt of federal funds
and necessary to cooperate with other state and federal agencies
for the proper administration of the cabinet and its programs. KRS
605.150(1) authorizes the cabinet to promulgate administrative
regulations to implement provisions of the chapter, including KRS
605.130(7), which authorizes the cabinet to perform such other
services as may be deemed necessary for the protection of children.
KRS 620.142(5) requires the cabinet to promulgate administrative
regulations developing custodial, permanency, and service options
that shall be available to a relative or fictive kin caregiver. This
administrative regulation establishes the service array available to a
relative or fictive kin caregiver pursuant to KRS 620.142(1).

Section 1. Definitions.

(1) "Absent parent search" means cabinet-initiated efforts to
locate a biological or legal parent, or a relative.

(2) "Cabinet" is defined by KRS 194A.005(1), 199.011(3), and
600.020(7).

(3) "Case permanency plan” is defined by KRS 620.020(1).

(4) "Child" means a:

(a) Child defined by KRS 199.011(4) and 600.020(9);

(b) Person age eighteen (18) or older whose commitment to the
cabinet has been extended or reinstated by a court in accordance
with KRS 610.110(6) or 620.140(1)(e); or

(c) A person under age twenty-one (21) who meets the
exceptions to the age of majority in accordance with KRS 2.015.

(5) "Child Care Assistance Program" or "CCAP" means
Kentucky's child care subsidy program providing families who meet
the eligibility requirements with the financial resources to find and
afford quality child care, as established in 922 KAR 2:160.

(6) "Child who is a candidate for foster care" is defined by 42
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U.S.C. 675(13).
(7) "Fictive kin" is defined by KRS 199.011(9) and 600.020(28).
(8) "Kentucky Transitional Assistance Program" or "KTAP"

means the program[Kentucky's—TFemporary-Assistance—forNeedy

deprived-of parental-suppert-er-care—as] established in 921 KAR
2:006.

(9) "Parent" is defined by 42 U.S.C. 675(2).

(10) "Relative" means an individual related to a child by blood,
marriage, or adoption.

(11) "Relative or fictive kin foster home" means a foster

and

2. Understanding of the impact that familial abuse, neglect, or
substance abuse may have on a child and the child's extended
family; and

3. Fitness in accordance with 922 KAR 1:490; or

(b) Conduct a home study and background checks in
accordance with 922 KAR 1:350 and 922 KAR 1:490 in
consideration of the relative or fictive kin as a prospective foster or
adoptive home.

(2) A relative or fictive kin caregiver who seeks approval as a
relative or fictive kin foster home or adoptive home[festeror

home:
(a) In which the individual approved as a foster parent is a:
1. Relative; or
2. Fictive kin; and
(b) Approved by the cabinet in accordance with 922 KAR
1:350.

Section 2. Identification of a Relative or Fictive Kin.

(2) If a relative or fictive kin placement is in the best interest of a
child upon removal from the child's home of origin, the cabinet shall:

(a) Use an absent parent search in accordance with 922 KAR
1:140, Section 3, to locate a relative;

(b) Discuss a prospective relative or fictive kin placement with
the:

1. Child's parent; and

2. Child, based upon the age and development of the child; or

(c) Require the parent or other person exercising custodial
control or supervision to provide a list of possible persons to be
considered pursuant to KRS 620.140(1)(c).

(2) Cabinet staff shall make reasonable attempts to:

(a) Contact the relative or fictive kin; and

(b) Assess the relative's or fictive kin's fitness to serve as a
placement resource for the child in accordance with Section 3 of this
administrative regulation.

(3) The cabinet shall:

(a) Disclose legal and service options available to a prospective
relative or fictive kin:

1. Who is being assessed as a placement resource; and

2. Prior to the time a child is placed in the relative's or fictive kin's
home; and

(b) Obtain written acknowledgement of the disclosure of legal
and service options from the relative or fictive kin.

Section 3. Fitness of the Relative or Fictive Kin.

(1) To support a child's health, safety, and wellbeing in
placement with a relative or fictive kin caregiver, based upon the
legal option selected by the relative or fictive kin, the cabinet shall:

(a) Complete a safety check and review with consideration given
to the relative's or fictive kin's:

1. Willingness and ability to:

a. Protect the child from abuse or neglect;

b. Participate in the child's case permanency plan;

c. Access:

(i) Transportation;

(i) Telephone;

(iii) Medical and dental services;

(iv) First aid supplies; and

(v) School;

d. Provide full-time care;

e. Provide for the child's sleeping and eating;

f. Maintain adequate heat and ventilation in the home;

g. Use active smoke detectors in the home; and

h. Assure the child's inaccessibility to:

(i) Medication unless an exception consistent with 922 KAR
1:350, Section 3(12), applies;

(i) Alcoholic beverages;

(iii) Poisonous materials;

(iv) Firearms or ammunition in accordance with KRS 527.100
and 527.110;

(v) Unsupervised contact with the birth parent, if prohibited; and

(vi) Cleaning materials unless the materials are age or
developmentally appropriate for the child or the child is supervised;
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adoptive parent |[or subsidized permanent custody caregiver]
shall meet the training requirements established in 922 KAR 1:495.

(3) The cabinet shall:

(a) Document in the case file that the fictive kin has completed
training on the prevention and recognition of pediatric abusive head
trauma in accordance with KRS 199.462; and

(b) Provide information to the relative or fictive kin on how to
recognize and report child abuse and neglect.

(4) To the extent funds are available, the cabinet shall make
available to a relative or fictive kin caregiver training:

(a) For foster parents, adoptive parents, and respite care
providers in accordance with 922 KAR 1:495; and

(b) Developed to address the needs of relative and fictive kin
caregivers, including management of the relationship with the child's
parent.

(5) A relative's or fictive kin's decision to pursue approval as a
foster parent shall not guarantee the cabinet's approval.

Section 4. Relative or Fictive Kin Placement Support Benefit.

(1) To the extent that funds are available, the cabinet shall
provide, if requested, a one (1) time per placement relative or fictive
kin placement support benefit:

(a) To facilitate the child's[eabinet's] placement [ef-a-child-Jwith
a nonparental relative or fictive kin;

(b) If a court of competent jurisdiction has granted temporary
custody of the child to the relative, fictive kin, or the cabinet due to:

1. Alleged child[Child] abuse or neglect; or

2. The death of both parents;

(c) That will provide for a child's immediate needs, such as:

1. Clothing;

2. School supplies;

3. Additional furniture; or

4. A deposit for a larger apartment; and

(d) That is equal to or does not exceed the amount for the
appropriate number of eligible children as follows:
Number of Eligible Children | Payment Amount
1 $350
$700
$1,050
$1,400
$1,750
$2,100

2
3
4
5
6

or more

2

(a) The relative or fictive kin placement support benefit shall be
issued by check or electronic fund transfer directly to:

1. The relative or fictive kin caregiver with whom the child is
placed; or

2. A vendor providing the needed service or item listed in
subsection (1)(c) of this section.

(b) Prior to the provision of the relative or fictive kin placement
support benefit, the relative, fictive kin, or vendor shall provide tax
status and contact information for accounting of the benefit's
disbursement.

(3

(@) In accordance with Kentucky's Title IV-A Temporary
Assistance for Needy Families Block Grant state plan, the cabinet
shall prioritize a child for the relative placement support benefit if the
child is:

1. Placed with a relative whose household income is at or below
200 percent of the federal poverty level as determined annually by
the U.S. Department of Health and Human Services; or

2. Determined eligible for KTAP pursuant to 921 KAR 2:006 and
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921 KAR 2:016.

(b) Pursuant to 42 U.S.C. 601, Temporary Assistance for Needy
Families Block Grant funds shall not be provided to a fictive kin
caregiver.

(4) A relative or fictive kin caregiver shall not be eligible for an
initial clothing allowance as a foster parent if the relative or fictive kin
receives the relative or fictive kin placement support benefit.

Section 5. Legal Options.

(1) The following legal options shall be available to a prospective
relative or fictive kin caregiver:

(a) Family-arranged care through:

1. A written plan in accordance with 922 KAR 1:330;

2. An affidavit to make health care treatment and school-related
decisions for the child in accordance with KRS 405.024; or

3. A power of attorney for temporary delegation of parental rights
and responsibilities in accordance with KRS 403.352 and 403.353;

(b) Court-ordered custody to the relative or fictive kin caregiver
in accordance with KRS 403.270-403.355, 620.090, or
620.140(1)(c);

(c) Court-ordered custody to the cabinet in accordance with KRS
620.090, 620.140(1)(c), or 620.170;

(d) Adoption in accordance with KRS 199.470-199.590 or 922
KAR 1:100;[-e¢]

(e) Guardianship in accordance with KRS Chapter 387; or

(f) Subsidized permanent custody in accordance with 42 U.S.C.
673 and 922 KAR 1:145.

(2) Considerations in assessing the legal options for a relative
or fictive kin caregiver shall include:

(a) The likelihood of the child's reunification with the child's home
of origin, including the child's permanency goal in accordance with
922 KAR 1:140;

(b) The relationship that the relative or fictive kin caregiver has
with the child's home of origin or parent;

(c) The ability of the relative or fictive kin caregiver to:

1. Manage parental visitation; and

2. Ensure the child's safety;

(d) The relative or fictive kin caregiver's financial situation and
need for additional resources to support the safety, permanency,
and wellbeing of the child;

(e) The level of involvement and types of services that will be
needed from the cabinet for the caregiver and the child to ensure the
safety, permanency, and wellbeing of the child; and

(f) The level of support and types of services that will be needed

if:

1. The caregiver assumes legal responsibility for the child; or

2. Reunification with the child's home of origin is not possible for
the child.

(3) Permanency services for a child in the custody of the cabinet
shall be in accordance with 922 KAR 1:140.

Section 6. Service Options.

(1) The array of monetary supports on behalf of a child placed
with a relative or fictive kin caregiver shall include:

(a) The Relative or Fictive Kin Placement Support Benefit in
accordance with Section 4 of this administrative regulation;

(b) CCAP in accordance with 922 KAR 2:160;

(c) Child support if application is made or intergovernmental
process applies in accordance with 921 KAR 1:380;

(d) KTAP if an application is made in accordance with 921 KAR
2:006 and 921 KAR 2:016;

(e) The Kinship Care Program in accordance with 922 KAR
1:130;

(f) Health benefits for the child:

1. In accordance with 907 KAR 20:005; or

2. If application is made in accordance with 907 KAR 20:015,
907 KAR 4:020, or 907 KAR 4:030;

(g) Foster care per diem in accordance with:

1.

a. 922 KAR 1:350; or

b. D.O. v. Glisson, 847 F.3d 374 (6th Cir. 2017), cert. denied,
17-17, 2017 WL 2869916 (U.S. Oct. 10, 2017); and

2. The terms and conditions specified in the individual
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agreement between the cabinet and the foster parent;

(h) Adoption assistance in accordance with 922 KAR 1:050 or
922 KAR 1:060;

(i) To the extent funds are available, post-permanency services,
including:

1. Subsidized permanent custody in accordance
with[guardianship—under] 42 U.S.C. [641-and] 673 and 922 KAR
1:145[ence-the-benefitis-available]; or

2. Post-adoption placement stabilization services in accordance
with 922 KAR 1:530; or

() The Supplemental Nutrition Assistance Program if application
is made and approved in accordance with 921 KAR 3:030.

(2) To the extent funds are available, [effective-October1,2019;]
the cabinet shall provide prevention and family services and
programs in accordance with 42 U.S.C. 671(e) to a child who is a
candidate for foster care, including:

(@) Mental health and substance abuse prevention and
treatment services; or

(b) In-home parent skill-based programs.

(3) To the extent funds are available, the cabinet or its designee
shall provide the following services for a relative or fictive kin
caregiver:

(a) A hotline;

(b) Online portal;

(c) Crisis intervention;

(d) Support group;

(e) Advocacy;

(f) Caregiver training;

(g) Community education; and

(h) Referral to community resource or provider, such as:

1. Family Resource and Youth Service Centers established in
accordance with KRS 156.496;

2. The Health Access Nurturing Development Services
(HANDS) Program in accordance with 902 KAR 4:120;

3. The Special Supplemental Nutrition Program for Women,
Infants, and Children or "WIC program" in accordance with 902 KAR
Chapter 18;

4. Kentucky's Early Intervention Program, First Steps, in
accordance with 902 KAR Chapter 30;

5. Mental health programming; or

6. Caregiver programming made available through the
Department for Aging and Independent Living or its designee.

(4) The cabinet shall recover the amount of an improper
payment pursuant to KRS 45.237-45.241 and 205.211, including
assistance paid pending the outcome of a hearing, from the
claimant-payee.

Section 7. Complaint and Service Appeals.

(1) A relative or fictive kin caregiver may submit a service
complaint or an appeal concerning a protection and permanency
service in accordance with 922 KAR 1:320.

(2) An appeal concerning CCAP shall be made in accordance
with 921 KAR 2:055, 922 KAR 2:020, or 922 KAR 2:260.

(3) An appeal regarding KTAP shall be made in accordance with
921 KAR 2:055.

(4) An appeal concerning the Supplemental Nutrition Assistance
Program shall be made in accordance with 921 KAR 3:060 or 921
KAR 3:070.

LESA DENNIS, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: April 9, 2024

FILED WITH LRC: April 10, 2024 at 2:10 p.m.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-7476; fax 502-564-
7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Laura Begin or Krista Quarles
(1) Provide a brief summary of:

(@) What this administrative regulation does: This
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administrative regulation establishes the service array for a relative
or fictive kin caregiver of a child in the state’s custody.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the service array
for a relative or fictive kin caregiver required by KRS 620.142(1).

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 620.142(5) requires the cabinet to
promulgate administrative regulations developing custodial,
permanency, and service options that shall be available to a relative
or fictive kin caregiver. This administrative regulation conforms to
the content of the authorizing statutes through its establishment of
the service array for a relative or fictive kin caregiver.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of the
statutes through its establishment of a service array for a relative or
fictive kin caregiver.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment includes references to a new
permanency option for children who have been removed from their
home of origin, subsidized permanent custody. This is a new type of
guardianship program being implemented by the cabinet through
which a nonparental relative or fictive kin caregiver and foster parent
of a child may receive permanent custody of a child and financial
assistance in caring for the child. The amendment also includes that
the relative or fictive kin placement support benefit be provided upon
each placement of a child if requested and applicable, rather than
only one time.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary for implementation of the
cabinet’'s new subsidized permanent custody permanency option
and for consistency with other administrative regulations.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 620.142(5) requires the cabinet to
promulgate administrative regulations developing custodial,
permanency, and service options that shall be available to a relative
or fictive kin caregiver. This amendment includes a new permanency
option available to relative or fictive kin caregivers.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment reflects the provision
of a new permanency option and establishes services and
assistance available to relative or fictive kin caregivers.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: As of October 1, 2023, there were 437
children in the cabinet's custody placed in a foster home with a
relative or fictive kin caregiver. Once a child has been in a relative
or fictive kin foster home for at least six months, they may be eligible
for subsidized permanent custody.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: There are no new requirements. This
amendment includes an additional new permanency option and
additional benefits that may be available to caregivers.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There are no costs to regulated entities associated with
this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): There are no new requirements,
but additional supports are available.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The cabinet projects a possible cost increase of
$535,000 in providing the relative or fictive kin placement support
benefit on a more frequent basis.

(b) On a continuing basis: Approximately $535,000 per year.
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(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The one million dollar per year General Fund appropriation
specifically for the Relative Placement Support Benefit and
additional General Fund dollars as needed. The portion of this
funding provided to relative caregivers is used as Maintenance of
Effort General Funds applied towards federal Temporary Assistance
for Needing Families (TANF) funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There is
no increase in fees or funding associated with this amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees, or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? This administrative regulation
is applied in a like manner statewide, but relatives and fictive kin
caring for more children receive a higher amount of financial
assistance to support the care of the children.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 601-619, 671, 673, 675

(2) State compliance standards. KRS 194A.050(1), 605.130(7),
605.150(1), 620.142(5)

(3) Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 601-619, 671, 673, 675

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation will not impose stricter requirements than
those required by the federal mandate. It does vary in providing cash
assistance to fictive kin caregivers pursuant to state law, KRS
620.142(1).

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation will not impose stricter requirements than
those required by federal mandates.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative  regulation. KRS  194A.050(1), 605.130(7),
605.150(1), 620.142(5), 42 U.S.C. 601-619, 671, 673, 675.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Cabinet for Health and Family
Services, Department for Community Based Services.

(a) Estimate the following for the first year:

Expenditures: The cabinet estimates a cost of approximately
$1,605,450 to provide the relative or fictive kin placement support
benefit payment each year. The cabinet will provide per diems to
relative or fictive kin caregivers that choose to become foster parents
for the child(ren) in their care and the caregivers may be eligible to
receive ongoing financial assistance in caring for the child if they
apply and are eligible for specific programs and supports provided
by the cabinet.

Revenues: There is no revenue.

Cost Savings: There is no cost savings to the cabinet.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? They are not expected to differ substantially.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): Not applicable.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(4) Identify additional regulated entities not listed in questions
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(2) or (3): This administrative regulation establishes supports and
services for relative or fictive kin caregivers of children who have
been removed from their homes.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: Caregivers may receive assistance or per diems
from the cabinet.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? They are not expected to differ substantially.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The fiscal
impact of this administrative regulation is to the cabinet for providing
the services and supports established for caregivers. These
supports are paid through a mix of state and federal funds.

(b) Methodology and resources used to determine the fiscal
impact: The cabinet is already paying for these supports and
therefore is aware of the fiscal impact.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) No, this
administrative regulation does not have an overall negative or
adverse economic impact.

(b) The methodology and resources used to reach this
conclusion: The only financial impact is to the cabinet through
payments to relative or fictive kin caregivers paid with state and
federal funds. The services and supports contained in this
administrative regulation provide financial and other assistance to
relative or fictive kin caregivers caring for a child who has been
removed from their home of origin.
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PROPOSED AMENDMENTS

Public comment periods for ordinary, non-emergency regulations are at least two months long. For other
regulations with open comment periods, please also see last month’s Administrative Register of Kentucky.

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY
Division of Student Financial Aid
(Amendment)

11 KAR 4:080. Student aid applications.

RELATES TO: KRS 164.518, 164.744(2), 164.748(4), (7), (8),
164.753(3), (4), (6), 164.7535, 164.769, 164.780, 164.785,
164.7890, 164.7894, 34 C.F.R. 654.1-654.5, 654.30-654.52, 20
U.S.C. 1070d-31 - 1070d-41

STATUTORY AUTHORITY: KRS 164.518(3), 164.746(6),
164.748(4), 164.753(3), (6), 164.7535, 164.769(5), (6)(),
164.7894(6), 34 C.F.R. 654.30, 654.41, 20 U.S.C. 1070d-37, 1070d-
38

NECESSITY, FUNCTION, AND CONFORMITY: KRS
164.748(4) authorizes[requires] the Authority to promulgate
administrative regulations pertaining to the awarding of grants,
scholarships, and honorary scholarships as provided in KRS
164.740 to 164.7891. KRS 164.7894(6) requires the Authority to
promulgate administrative regulations as may be needed for the
administration of the Kentucky Coal County College Completion
Program. This administrative regulation designates and
incorporates the applications to be utilized under the grant,
scholarship, and work-study programs administered by KHEAA.

Section 1. Applications. To participate in a specified grant,
scholarship, or work-study program administered by the Kentucky
Higher Education Assistance Authority, the following application
forms shall be completed for the appropriate academic year in which
an award is sought in accordance with their instructions:

(1) For the KHEAA Grant Program established in 11 KAR 5:130,
the Free Application for Federal Student Aid (FAFSA);

(2) For the KHEAA Work-Study Program established in 11 KAR
6:010, the KHEAA Work-Study Program Student Application;

(3) For the Teacher Scholarship Program established in 11 KAR
8:030, the Teacher Scholarship Application;

(4) For the Early Childhood Development Scholarship Program
established in 11 KAR 16:010:

(a) The Free Application for Federal Student Aid (FAFSA); and

(b) The Early Childhood Development Scholarship Application;

(5) For the Robert C. Byrd Honors Scholarship Program
established in 11 KAR 18:010:

(a) For high school and home school students, the Robert C.
Byrd Honors Scholarship Program; and

(b) For GED recipients, the Robert C. Byrd Honors Scholarship
Program GED Recipients;

(6) For the Go Higher Grant Program established in 11 KAR
5:200;

(a) The Free Application for Federal Student Aid (FAFSA); and

(b) The Go Higher Grant Program Application;

(7) For the Coal County Scholarship Program for Pharmacy
Students established in 11 KAR 19:010, the Coal County
Scholarship Program for Pharmacy Students Application;

(8) For the Kentucky Coal County College Completion
Scholarship Program established in 11 KAR 20:020:

(a) The Free Application for Federal Student Aid (FAFSA); and

(b) The Kentucky Coal County College Completion Scholarship
Application;

(9) For the Optometry Scholarship Program established in KRS
164.7870, the Optometry Scholarship Application;

(10) For the Dual Credit Scholarship Program established in
KRS 164.786, the Dual Credit Scholarship Application; and

(11) For the Work Ready Kentucky Scholarship Program
established in KRS 164.787:

(a) The Free Application for Federal Student Aid (FAFSA); and
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(b) The Work Ready Kentucky Scholarship Application.

Section 2. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) The "Free Application for Federal Student Aid July 1, 2024 -
June 30, 2025" (FAFSA), December 2023[“Free—Application—for
= S AidJulv 1 2023 ] 30,2024" (FAFSA), O

7 O 7

2022];
(b) The "Free Application for Federal Student Aid July 1, 2023 -
June 20, 2024" (FAFSA), October 2022[Free—Application—for
= s A Juhvl 2022 3 30.2023" (FAFSA), O

7 7 T

2021];
(c) The "KHEAA Work-Study Program Student Application”, July
2001;

(d) The "Teacher Scholarship Application”, June 2006;

(e) The "Early Childhood Development Scholarship Application”,
April 2006;

(f) The "Robert C. Byrd Honors Scholarship Program”, June 2009;

(g) The "Robert C. Byrd Honors Scholarship Program-GED
Recipients”, June 2009;

(h) The "Go Higher Grant Program Application”, January 2008;

(i) The "Coal County Scholarship Program for Pharmacy
Students Application”, February 2011;

() The "Kentucky Coal County College Completion Scholarship
Application”, October 2014;

(k) The "Optometry Scholarship Application”, January 2022;

(I) The "Dual Credit Scholarship Application", July 2021; and

(m) The "Work Ready Kentucky Scholarship Application”,
August 2019.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Higher Education
Assistance Authority, 100 Airport Road, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m. The material may also
be obtained at www.kheaa.com.

JOHN DOUGHERTY, JR., Chair

APPROVED BY AGENCY: March 7, 2024

FILED WITH LRC: March 21, 2024 at 2:10 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on Tuesday,
June 25, 2024, at 10:00 a.m. Eastern Time at 100 Airport Road,
Frankfort, Kentucky 40601. Individuals interested in being heard at
this hearing shall notify this agency in writing by five (5) workdays
prior to the hearing, of their intent to attend. If no notification of intent
to attend the hearing is received by that date, the hearing may be
canceled. This hearing is open to the public. Any person who attends
will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not
be made unless a written request for a transcript is made. If you do
not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through June 30, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Hon. Miles F. Justice, General Counsel,
Kentucky Higher Education Assistance Authority, P.O. Box 798,
Frankfort, Kentucky 40602-0798, phone (502) 696-7309, fax (502)
696-7293, email mjustice@kheaa.com.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Rebecca Gilpatrick
(1) Provide a brief summary of:
(a) What this administrative regulation does: This administrative
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regulation designates and incorporates the applications to be utilized
under the grant, scholarship, and work-study programs administered
by the Authority.

(b) The necessity of this administrative regulation: The
Authority is required to promulgate administrative regulations
pertaining to the administration of the College Access Program
(CAP), Kentucky Tuition Grant (KTG) Program, KHEAA Work-Study
Program, Teacher Scholarship Program, Early Childhood
Development Scholarship Program, Go Higher Grant Program, Coal
County Scholarship Program for Pharmacy Students, the Kentucky
Coal County College Completion Scholarship Program, the
Optometry Scholarship Program, the Dual Credit Scholarship
Program, and the Work Ready Kentucky Scholarship Program
pursuant to KRS 164.518(3), 164.744(2), 164.746(6),
164.748(4),(7)(8), 164.753(3),(4),(6), 164.7535, 164.769, 164.780,
165.785, 164.7890, 164.7894, 34 C.F.R. 654.1-654.5, 654.30-
654.42, and 20 U.S.C. 1070d-31 - 1070d-41.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by prescribing the
applications to be utilized under the grant, scholarship and work-
study programs administered by the Authority.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists with the effective administration of
the statutes by prescribing and incorporating the various application
forms to be used by students to apply for the financial aid programs
administered by the authority.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment changes the existing regulation by
incorporating the latest version of the Free Application for Federal
Student Aid (FAFSA) for the 2024-2025 academic year that is to be
completed by applicants for participation grant programs
administered by the Authority.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary in order to require student recipients to complete the
correct version of the FAFSA for the desired academic year for
which grant aid is sought.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the content of the
authorizing statutes by specifying the version of the FAFSA
application to be used when applying for an award under the student
financial aid programs administered by the Authority.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will assist in the
effective administration of the state student aid programs by
requiring completion of the correct version of the FAFSA based on
academic year for which an award is sought.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: The proposed amendment to this
administrative regulation will affect all those individuals who seek to
apply for student financial aid programs administered by the
Authority. (4) Provide an analysis of how the above group or groups
will be impacted by either the implementation of this administrative
regulation, if new, or by the change if it is an amendment, including:

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Those individuals who seek to participate
in the various student financial aid programs administered by
KHEAA will be required to complete the correct version of the
FAFSA application as specified in this regulation in order to be
considered for any award for a specific academic year.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no cost to the applicants in complying with
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this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As a result of compliance,
applicants will be considered for awards under the KHEAA-
administered student aid programs. (5) Provide an estimate of how
much it will cost to implement this administrative regulation:

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no cost to implement this administrative
regulation.

(b) On a continuing basis: See 5(a) above.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
No funding source is required in order to implement this
administrative regulation since it merely specifies the required
version of the FAFSA as well as other student assistance programs
to be used by program participants.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding will be necessary to implement the
amendment to this administrative regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees, nor does it
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering was not applied. It is
not applicable to this amendment. This administrative regulation is
intended to provide equal opportunity to participate, and
consequently does not inherently result in disproportionate impacts
on certain classes of regulated entities. The “equal protection” and
“due process” clauses of the Fourteenth Amendment of the U.S.
Constitution may be implicated as well as Sections 2 and 3 of the
Kentucky Constitution. The regulation provides equal treatment and
opportunity for all applicants and recipients.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 164.518(3), 164.744(2), 164.746(6),
164.748(4),(7)(8),164.753(3),(4),(6),164.7535, 164.769, 164.780,
165.785, 164.7890, 164.7894, 34 C.F.R. 654.1-654.5, 654.30-
654.42, and 20 U.S.C. 1070d-31 - 1070d-41.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Finance and Administration Cabinet,
Kentucky Higher Education Assistance Authority

(a) Estimate the following for the first year:

Expenditures: No additional expenditures will be required as a
result of this amendment to the administrative regulation.

Revenues: No additional revenues will be generated through
this amendment to the administrative regulation.

Cost Savings: No costs are associated with this administrative
regulation.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no impact on the expenditures,
revenues, or cost savings during subsequent years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): The entities affected by the
amendment to this administrative regulation consists of Kentucky
students who seek to participate in the KHEAA-administered state
financial aid programs.

(a) Estimate the following for the first year:

Expenditures: No expenditures will be required as a result of
this amendment to the administrative regulation.

Revenues: No revenues will be generated through this
amendment to the administrative regulation.

Cost Savings: No costs are associated with this administrative
regulation.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no impact on the expenditures,
revenues, or cost savings during subsequent years.
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(4) Identify additional regulated entities not listed in questions
(2) or (3): Not applicable

(a) Estimate the following for the first year:

Expenditures: N/A

Revenues: N/A

Cost Savings: N/A

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? N/A

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: Since this
administrative regulation merely prescribes the applications to be
utilized by students in seeking to participate in the KHEAA-
administered student financial aid programs, there is no fiscal
impact.

(b) Methodology and resources used to determine the fiscal
impact: As noted, there is no fiscal impact on any of the affected
entities as this regulation simply specifies the application forms to
be used in applying for aid.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation will have no negative or adverse economic
impact on the entities identified above.

(b) The methodology and resources used to reach this
conclusion: As discussed above, there is no fiscal impact from this
administrative regulation.

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY
Division of Student Financial Aid
(Amendment)
11 KAR 15:090. Kentucky Educational Excellence
Scholarship (KEES) program.

RELATES TO: KRS 154A.130(4),
164.002(1), (2), 164.7871,

156.010, 158.007(8),

STATUTORY AUTHORITY: KRS 164.7874(3), (16),
164.7877(3), 164.7879(1), (2), (3), 164.7881(4)(a), (c), (6)
NECESSITY, FUNCTION, AND CONFORMITY: KRS

164.7877(3) requires the Kentucky Higher Education Assistance
Authority to administer the Kentucky Educational Excellence
Scholarship (KEES) trust fund. KRS 164.7874(16) requires the
authority to promulgate administrative regulations establishing the
KEES curriculum's courses of study. KRS 164.7879(3)(e) requires
the authority to promulgate administrative regulations to determine
the eligibility of a noncertified, nonpublic high school graduate and
of a GED recipient for a supplemental award. KRS 164.7874(3)
requires the authority to establish score equivalents between the
SAT and ACT. KRS 164.7881(4)(a) requires the authority to
establish overall award levels for the program. KRS 164.7879(2)(c)
requires the authority to promulgate administrative regulations
determining eligibility for children of parents who are in the military
and who claim Kentucky as their home of record. KRS
164.7881(4)(c) requires the authority to promulgate administrative
regulations identifying equivalent undergraduate programs of study.
This administrative regulation establishes those requirements
relating to the Kentucky Educational Excellence Scholarship (KEES)
Program.

Section 1. Definitions.

(1) "Academic term":

(a) Means the fall or spring semester or their equivalence under
a trimester or quarter system at a postsecondary education
institution; and

(b) Does not mean summer sessions.

(2) "Accredited out-of-state high school" means a high school
that is:

(a) Located in a state other than Kentucky or in another country;
and

(b) A member of an organization belonging to the Commission
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on International and Trans-Regional Accreditation.

(3) "ACT" means the test:

(@) Administered to a student for entrance to a Kentucky
postsecondary education institution; and

(b) Owned by the ACT Corporation of lowa City, lowa.

(4) "Advanced placement" or "AP" is defined by KRS
164.002(1).

(5) "Cambridge Advanced International" or "CAI" is defined by
KRS 164.002(2).

(6) "Course" means the equivalent of one (1) credit as
determined by the Kentucky Department of Education (KDE) in 704
KAR 3:305.

(7) "Department of Defense school" means a school operated
by the U.S. Department of Defense for the purpose of providing a
high school education to a child whose custodial parent or guardian
is in active military or diplomatic service in a state other than
Kentucky or in another country.

(8) "Dual credit" is defined by KRS 158.007(8).

(9) "Enrolled" means the status of a student who has completed
the registration requirements, except for the payment of tuition and
fees, at a participating postsecondary education institution that the
student is attending.

(10) "Free and reduced price lunch" means the National School
Lunch program established by the United States Department of
Agriculture, Richard B. Russell National School Lunch Act, 42
U.S.C. 1751, et. seq., to provide subsidized meals to lower income
students.

(11) "GED" means a general educational development diploma
awarded to a student.

(12) "International Baccalaureate" or
164.002(7).

(13) "SAT" means the test:

(a) Administered to a student for entrance to a Kentucky
postsecondary education institution; and

(b) Owned by the College Board.

"IB" is defined by KRS

Section 2. High School Grade Point Average Calculation and
Reporting.

(1) An eligible high school student's grade point average for an
academic year shall be calculated using each letter grade awarded
for all courses taken during an academic year. The grading scale
cutoff scores used to determine the letter grade for each course shall
be the same as those used to determine the letter grade for each
course reported on the student's official high school transcript.

(2)(a) Except as established in paragraphs (b) and (c) of this
subsection, an eligible high school student's grade point average
shall be calculated by:

1. Taking the number of units in a course multiplied by the
course grade as expressed on a 4.0 point grading scale where 4.0
isan"A",3.0isa"B", 2.0isa"C", 1.0is a"D", and 0.0 is an "F";

2. Adding the total number of points accumulated for an
academic year; and

3. Dividing the total number of points accumulated in
subparagraph 2 of this paragraph by the total number of units for the
academic year.

(b) For an eligible high school student taking an AP, IB, or CAl
course during the academic year, the course grade assigned shall
be calculated using a 5.0 point scale where 5.0 is an "A", 4.0 is a
"B", 3.0isa"C", 2.0isa"D",and 1.0 is an "F".

(c) Beginning with the academic year 2015-2016, for an eligible
high school student taking a dual credit course during the academic
year, the course grade assigned by the college shall be used by the
high school in calculating the KEES grade point average, and shall
be included in the KEES calculation using a 5.0 point scale where
5.0isan"A",4.0isa"B",3.0isa"C", 2.0isa"D", and 1.0 is an "F".
This weighted scale shall not be applicable to a remedial course.

(3) The grade point average reported for an eligible high school
student for each academic year shall include all information as set
forth in KRS 164.7885(1) and be submitted to the authority in either
an electronic or hard copy format.

(4) A high school student who participated in an educational high
school foreign exchange program or the Congressional Page School
that was approved by the student's local high school shall have the
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student's grade point average reported in accordance with KRS
164.7879(2)(b).

Section 3. High School Students of Custodial Parents or
Guardians in Active Military Service.

(1)(a) For purpose of determining eligibility under the provisions
of KRS 164.7879(2)(c), a high school student shall establish that the
custodial parent or guardian meets the requirements of KRS
164.7879(2)(c)1l.a. and b. and shall submit [the-Home-of Record
Certification-form-Jto the authority[:Jdocumentation demonstrating:

1. That the custodial parent or guardian is in active service in the
U.S. Armed Forces; and

2. That the custodial parent or guardian has been transferred by
the U.S. Armed Forces from a Kentucky location to a non-Kentucky
location.

(b) The authority annually shall notify the eligible high school
student and the custodial parent or guardian of the student's
eligibility.

(2)(@) A high school student, determined to be eligible for the
KEES program under the terms of KRS 164.7879(2)(c) and
subsection (1)(a) of this section, shall be responsible for requesting:

1. Grade and curriculum information from the local school; and

2. That the local school submit the information to the authority
using the Curriculum Certification form and the Data Submission
form.

(b) Upon receipt of curriculum and grade information from an
accredited out-of-state high school or Department of Defense school
for a student determined to be eligible for the KEES Program under
this section, the authority shall:

1. Verify that the submitted curriculum meets the requirements
of Section 4 of this administrative regulation;

2. Verify that the out-of-state high school or Department of
Defense school is an accredited high school; and

3. Retain the Curriculum Certification form on file until the
student's eligibility has expired.

Section 4. Postsecondary Student Eligibilty and KEES
Curriculum.

(1) A Kentucky postsecondary student shall be eligible to
receive a base scholarship award if the student:

(a) Has earned a base scholarship award in high school;

(b) Has completed the KEES curriculum as set forth in
subsection (2) of this section;

(c) Has graduated from a Kentucky high school, except as
established in Section 2(4) or 3 of this administrative regulation; and

(d) Is enrolled in a participating institution in an eligible program.

(2) Except as established in subsection (4) of this section, the
KEES curriculum shall consist of the curriculum standards
established in 704 KAR 3:305.

(3) A student who graduates from high school at the end of the
fall semester of his or her senior year and who meets the
requirements of KRS 164.7874(7) shall be eligible to earn a KEES
award for that year upon:

(a) Completion of no fewer than three (3) courses of study; and

(b) Satisfying the provisions of KRS 164.7879.

(4) Except as established in subsection (5) of this section, a high
school may substitute an integrated, applied, interdisciplinary, or
higher level course for a required course or required academic and
career interest standards-based learning experience if the course:

(a) Provides the same or greater academic rigor and the course
covers or exceeds the minimum required content areas established
in 703 KAR 4:060; or

(b) Is an honors course, cooperative education course, AP
course, IB course, CAI course, dual credit course, or a course taken
at a postsecondary education institution.

(5) Beginning with the 2018-2019 academic year, each
cooperative education course taken during an academic year shall
satisfy KEES curriculum requirements if the course has been
approved by the Office of Career and Technical Education as a
work-based learning experience in a career pathway pursuant to 705
KAR 4:123 and 705 KAR 4:041. For all other cooperative education
coursework, only one (1) course per academic year shall count for
purposes of satisfying KEES curriculum requirements.

(6) A high school annually shall provide written documentation
to a student advising if the student's schedule of coursework meets
the requirements of the KEES curriculum.

Section 5. Eligible Postsecondary Education Programs.

(1) An eligible program shall be a certificate or degree program
offered by a participating institution and recognized by the authority
pursuant to 11 KAR 15:010, Section 1(10).

(2) Except as established in subsection (4) of this section, an
eligible program at an out-of-state participating institution shall be
limited to those programs that qualify through the Academic
Common Market administered by the Southern Regional Education
Board.

(3) Pursuant to KRS 164.7881(4)(c)1, an academic program
shall be designated as an equivalent undergraduate program of
study if the student in the program of study:

(a) Has not received eight (8) academic terms of a KEES award;

(b) Is classified by an institution as a graduate or professional
student and is enrolled in one (1) of the following academic
programs:

1. Pharm. D;

2. A veterinary medicine program at an institution that
participates in the Kentucky Contract Spaces Program; or

3. An optometric medicine program at an institution that
participates in the Optometry Scholarship Program; and

(c) Has not completed a baccalaureate degree.

Section 6. Postsecondary Grade Point Average Calculation and
Reporting.

(1) Each participating institution shall report to the Authority the
cumulative grade point average for each KEES recipient enrolled in
that institution no later than June 30 after the completion of the
award period.

(2) The cumulative grade point average shall be reported to the
hundredths decimal place. Any cumulative grade point average
which contains a number of five (5) or greater in the thousandths
place shall be rounded up to the nearest hundredth. Any cumulative
grade point average which contains a number less than five (5) in
the thousandths place shall be rounded down to the nearest
hundredth.

(3) If a KEES recipient had an incomplete grade when the
cumulative grade point average was initially reported to the Authority
and subsequently receives a final grade, the participating institution
shall recalculate the recipient's cumulative grade point average as
of the end of the appropriate award period and report the updated
cumulative grade point average to the Authority.

Section 7. SAT Conversion Table.

(1) Pursuant to KRS 164.7874(3), the SAT to ACT Conversion
Table included in this subsection shall be used to convert scores for
SAT exams taken prior to the 2011-2012 academic year.

Table C-2 Concordance Between SAT | Recentered V+M Score and ACT Composite Score

SAT ACT SAT ACT SAT ACT SAT ACT SAT ACT

IV+M Composite IV+M Composite IV+M Composite IV+M Composite IV+M Composite
1600 35-36 1370 31 1140 25 910 19 680 14

1590 35 1360 31 1130 25 900 19 670 14

1580 35 1350 30 1120 24 890 18 660 14

1570 35 1340 30 1110 24 880 18 650 13

1560 35 1330 30 1100 24 870 18 640 13

1550 34 1320 30 1090 24 860 18 630 13
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1540 34 1310 29 1080 23 850 17 620 13
1530 34 1300 29 1070 23 840 17 610 13
1520 34 1290 29 1060 23 830 17 600 13
1510 34 1280 29 1050 22 820 17 590 13
1500 33 1270 28 1040 22 810 17 580 12
1490 33 1260 28 1030 22 800 16 570 12
1480 33 1250 28 1020 22 790 16 560 12
1470 33 1240 28 1010 21 780 16 550 12
1460 33 1230 27 1000 21 770 16 540 12
1450 32 1220 27 990 21 760 16 530 12
1440 32 1210 27 980 21 750 15 520 12
1430 32 1200 26 970 20 740 15 510 11
1420 32 1190 26 960 20 730 15 500 11
1410 32 1180 26 950 20 720 15

1400 31 1170 26 940 20 710 15

1390 31 1160 25 930 19 700 14

1380 31 1150 25 920 19 690 14

This table may be used to relate SAT | V+M scores to ACT Composite scores. The estimates are based on the test scores of 103,525
students from fourteen (14) universities and two (2) states who took both the ACT and the SAT | between October 1994 and December 1996.
Because the ACT and the SAT | have different content, students' actual scores on the ACT could differ significantly from the concordance
estimates in the table. Source: ACT, Inc. Questions about the concordance study may be directed to ACT's Research Division (319/337-
1471). January, 1998

(2) Pursuant to KRS 164.7874(3), the SAT to ACT Conversion Table included in this subsection shall be used to convert scores for SAT
exams taken during or after the 2011-2012 academic year, but prior to March 2016. Only the scores from the critical reasoning and mathematics
sections of the SAT within a single exam administration shall be considered for KEES supplemental awards.
Table C-2 Concordance Between SAT | Recentered V+M Score and ACT Composite Score

SAT | | ACT SAT ACT SAT ACT SAT ACT SAT ACT
CR+M Composite ICR+M Composite ICR+M Composite ICR+M Composite ICR+M Composite
1600 36 1370 31 1140 25 910 19 680 14
1590 35 1360 31 1130 25 900 19 670 14
1580 35 1350 30 1120 24 890 18 660 13
1570 35 1340 30 1110 24 880 18 650 13
1560 35 1330 30 1100 24 870 18 640 13
1550 35 1320 29 1090 24 860 18 630 13
1540 35 1310 29 1080 23 850 17 620 13
1530 34 1300 29 1070 23 840 17 610 12
1520 34 1290 29 1060 23 830 17 600 12
1510 34 1280 28 1050 23 820 17 590 12
1500 34 1270 28 1040 22 810 16 580 12
1490 34 1260 28 1030 22 800 16 570 12
1480 33 1250 28 1020 22 790 16 560 12
1470 33 1240 27 1010 21 780 16 550 11
1460 33 1230 27 1000 21 770 16 540 11
1450 33 1220 27 990 21 760 15 530 11
1440 33 1210 27 980 21 750 15 520 11
1430 32 1200 26 970 20 740 15 510 11
1420 32 1190 26 960 20 730 15

1410 32 1180 26 950 20 720 15

1400 32 1170 26 940 20 710 14

1390 31 1160 25 930 19 700 14

1380 31 1150 25 920 19 690 14

This table may be used to relate SAT CR+M scores to ACT Composite scores. The estimates are based on the test scores of 300,437
students who took both the ACT and the SAT CR+M between September 2004 and June 2006. Because the ACT and the SAT CR+M have
different content, students' actual scores on the ACT could differ significantly from the concordance estimates in the table. Source: ACT, Inc.
Questions about the concordance study may be directed to ACT's Research Division (319/337-1471).June, 2008

(3) Pursuant to KRS 164.7874(3), the SAT and ACT Conversion Table included in this subsection shall be used to convert scores for SAT
exams taken during or after the March 2016-2017 academic year, but prior to July 2018. Only the scores from the Evidence-Based Reading and
Writing Sections (ERW+M) of the SAT within a single exam administration shall be considered for KEES supplemental awards.
Table C-2 Concordance Between SAT ERW+M Score and ACT Composite Score

SAT ACT SAT ACT SAT ACT SAT ACT SAT ACT
ERW+M Composite ERW+M Composite ERW+M Composite ERW+M Composite ERW+M Composite
1600 36 1380 29 1160 24 940 18 720 13
1590 35 1370 29 1150 23 930 17 710 12
1580 35 1360 29 1140 23 920 17 700 12
1570 35 1350 29 1130 23 910 17 690 12
1560 35 1340 28 1120 22 900 17 680 12
1550 34 1330 28 1110 22 890 16 670 12
1540 34 1320 28 1100 22 880 16 660 12
1530 34 1310 28 1090 21 870 16 650 12
1520 34 1300 27 1080 21 860 16 640 12
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1510 33 1290 27 1070 21 850 15 630 12
1500 33 1280 27 1060 21 840 15 620 11
1490 32 1270 26 1050 20 830 15 610 11
1480 32 1260 26 1040 20 820 15 600 11
1470 32 1250 26 1030 20 810 15 590 11
1460 32 1240 26 1020 20 800 14 580 11
1450 32 1230 25 1010 19 790 14 570 11
1440 31 1220 25 1000 19 780 14 560 11
1430 31 1210 25 990 19 770 14
1420 31 1200 25 980 19 760 14
1410 30 1190 24 970 18 750 13
1400 30 1180 24 960 18 740 13
1390 30 1170 24 950 18 730 13

(4) Pursuant to KRS 164.7874(3), the SAT and ACT Conversion Table included in this subsection shall be used to convert scores for SAT
exams taken during or after July 2018. Only the scores from the Evidence-Based Reading and Writing Sections (ERW+M) of the SAT within a
single exam administration shall be considered for KEES supplemental awards.

Table C-2 Concordance Between SAT ERW+M Score and ACT Composite Score

SAT ACT SAT ACT SAT ACT SAT ACT SAT ACT
ERW+M Composite ERW+M Composite ERW+M Composite ERW+M Composite ERW+M Composite
1600 36 1400 31 1200 25 1000 19 800 14
1590 36 1390 31 1190 24 990 19 790 14
1580 36 1380 30 1180 24 980 18 780 14
1570 36 1370 30 1170 24 970 18 770 13
1560 35 1360 30 1160 24 960 18 760 13
1550 35 1350 29 1150 23 950 17 750 13
1540 35 1340 29 1140 23 940 17 740 13
1530 35 1330 29 1130 23 930 17 730 13
1520 34 1320 28 1120 22 920 17 720 12
1510 34 1310 28 1110 22 910 16 710 12
1500 34 1300 28 1100 22 900 16 700 12
1490 33 1290 27 1090 21 890 16 690 12
1480 33 1280 27 1080 22 880 16 680 11
1470 33 1270 27 1070 21 870 15 670 11
1460 33 1260 27 1060 21 860 15 660 11
1450 33 1250 26 1050 20 850 15 650 11
1440 32 1240 26 1040 20 840 15 640 10
1430 32 1230 26 1030 20 830 15 630 10
1420 32 1220 25 1020 19 820 14 620 10
1410 31 1210 25 1010 19 810 14 610 10

Section 8. Criteria for Supplemental Award to Noncertified,
Nonpublic High School Students and to GED Students.

(1) A Kentucky resident who is a citizen, national, or permanent
resident of the United States and who graduates from a nonpublic
Kentucky high school not certified by the Kentucky Board of
Education shall be eligible for a supplemental award if:

(a) The student is not a convicted felon;

(b) The date of the student's graduation is May 1999 or
thereafter;

(c) The student takes the ACT or SAT and has at least a
minimum score as established by KRS 164.7879(3); and

(d) The student enrolls in a participating institution within five (5)
years after graduation from high school.

(2) A Kentucky resident who is a citizen, national, or permanent
resident of the United States and who has not graduated from any
Kentucky or out-of-state public or nonpublic high school shall be
eligible for a supplemental award if:

(a) The student is not a convicted felon;

(b) The student's 18th birthday occurs on or after January 1, 1999;

(c) The student takes and receives a GED diploma in Kentucky:

1. Prior to being admitted to a participating institution; and

2. Within five (5) years after attaining eighteen (18) years of age;

(d) The student takes the ACT or SAT and achieves a minimum
score for eligibility as established by KRS 164.7879(3); and

(e) The student enrolls in a participating institution after July 1,
1999, and within five (5) years of receiving the GED diploma.

(3) A student who graduates from or attends an accredited out-
of-state high school or Department of Defense school shall qualify
for a supplemental award if:

(a) The parents meet the provisions of KRS 164.7879(2)(c)1.a.
and b.;
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(b) The student takes the ACT or SAT and achieves a minimum
score for eligibility as established by KRS 164.7879(3); and

(c) The student enrolls in a participating institution within five (5)
years of graduating from or attending the accredited out-of-state
high school or Department of Defense school.

(4) A student requesting a supplemental award under this
section shall notify the participating institution where the student has
or intends to enroll.

()

(a) Residency shall be determined by a participating institution
in accordance with 13 KAR 2:045.

(b) A participating institution shall determine a student's eligibility
for a supplemental award under this section and shall notify the
authority of the student's eligibility.

Section 9. Supplemental Award. An eligible high school student
who receives a supplemental award as a result of taking and
receiving a GED within five (5) years of attaining eighteen (18) years
of age shall have a maximum of five (5) years eligibility beyond the
date the GED is received.

Section 10. Supplemental Award for Achievement
Examinations.

(1) Pursuant to KRS 164.7879(3)(c) and (d), a supplemental
award shall be provided for achievement on AP, IB, or CAl
examinations to an eligible high school student whose family was
eligible for free and reduced price lunch during any year of high school.

(2)(a) An eligible high school shall report the status of each
student as eligible or ineligible for free and reduced price lunch to

the authority on an annual basis.

on
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(b) In determining a high school student's free and reduced price
lunch eligibility, the high school shall utilize the income eligibility
guidelines published each year by the United States Department of
Agriculture, Food and Nutrition Service, available at
www.fns.usda.gov/school-meals/income-eligibility-guidelines.

Section 11. Administrative Responsibilities and Expenses of
Program.

(1) The authority annually shall determine the level of funding
for expenses associated with the program and shall allocate funds
from the Wallace G. Wilkinson Kentucky Educational Excellence
Scholarship Trust Fund established by KRS 164.7877(1) and (3).

(2) The authority annually shall adopt a budget proposal
indicating the amount of funds available and a detailed listing of the
expenditures necessary to operate the program.

(3) The authority shall develop an allotment schedule for the
release of the administrative funds.

Section 12. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Home of Record Certification", June 2005;

(b) "Curriculum Certification", June 2005; and

(c) "Data Submission", June 2005.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Higher Education
Assistance Authority, 100 Airport Road, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

JOHN DOUGHERTY, JR., Chair

APPROVED BY AGENCY: March 7, 2024

FILED WITH LRC: March 21, 2024 at 2:10 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on Tuesday,
June 25, 2024, at 10:00 a.m. Eastern Time at 100 Airport Road,
Frankfort, Kentucky 40601. Individuals interested in being heard at
this hearing shall notify this agency in writing by five (5) workdays
prior to the hearing, of their intent to attend. If no notification of intent
to attend the hearing is received by that date, the hearing may be
canceled. This hearing is open to the public. Any person who attends
will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not
be made unless a written request for a transcript is made. If you do
not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through June 30, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Hon. Miles F. Justice, General Counsel,
Kentucky Higher Education Assistance Authority, P.O. Box 798,
Frankfort, Kentucky 40602-0798, phone (502) 696-7309, fax (502)
696-7293, email mjustice@kheaa.com.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Rebecca Gilpatrick

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation sets forth the procedures for administering
the Kentucky Educational Excellence Scholarship (KEES) Program.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the requirements
relating to the Kentucky Educational Excellence Scholarship (KEES)
Program pursuant to the authorizing statute.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 164.7877(3) requires KHEAA to
administer the funds appropriated to the trust fund for the program;
KRS 164.7874(14) requires KHEAA to determine the KEES
curriculum's courses of study; KRS 164.7879(3)(c) requires KHEAA
to determine the eligibility of a noncertified, nonpublic high school
graduate and for a GED recipient for a supplemental award; KRS
164.7874(3) requires KHEAA to establish a table to convert an SAT
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score to an ACT standard; KRS 164.7881(6) requires KHEAA to
establish a five (5) year postsecondary education program standard;
KRS 164.7881(4)(a) requires KHEAA to establish overall award
levels for the program; KRS 164.7879(2)(c) requires KHEAA to
determine eligibility for children of parents who are in the military and
who claim Kentucky as their home of record; and KRS 164.7535 and
164.7881 (4)(c) require KHEAA to identify equivalent undergraduate
programs of study. This administrative regulation establishes these
requirements related to the KEES program.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of the
statutes by establishing program eligibility criteria for administration
of the KEES program by the Authority.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment will change the existing regulation by
updating the type of documentation required to be produced to
demonstrate that the custodial parent or guardian of a KEES
recipient is active duty military and has been transferred outside of
Kentucky.

(b) The necessity of the amendment to this administrative
regulation: This amendment to the administrative regulation is
necessary to specify the current type of documentation required to
be produced to demonstrate that the custodial parent or guardian of
a KEES recipient is active duty military and has been transferred
outside of Kentucky.

(c) How the amendment conforms to the content of the
authorizing statutes: The authorizing statutes require KHEAA to
promulgate regulations for the administration of the KEES program
including the eligibility of students who have earned KEES awards
and who are no longer residing in Kentucky due to the military
service of their custodial parents or guardians. This amendment
conforms to the authorizing statues by updating the type of
documentation required to be produced to demonstrate this fact.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment to the administrative regulation will
assist in the effective administration of the statutes by specifying the
type of documentation required to be produced to demonstrate that
the custodial parent or guardian of a KEES recipient is active duty
military and has been transferred outside of Kentucky.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: The proposed amendment to this
administrative regulation will affect those KEES earners whose
custodial parent or guardian serves in the military and who has been
officially transferred outside of Kentucky by their military branch and
who seeks to utilize their earned KEES award. (4) Provide an
analysis of how the above group or groups will be impacted by either
the implementation of this administrative regulation, if new, or by the
change if it is an amendment, including:

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: No actions will be required by award
recipients in order to comply with the amendment to this
administrative regulation.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There will be no cost to award recipients in complying
with this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Those KEES earners who comply
with this amendment by providing the required documentation of
military service and transfer will be eligible to utilize those awards
provided they satisfy the other eligibility criteria. (5) Provide an
estimate of how much it will cost to implement this administrative
regulation:

(5) Provide an estimate of how much it will cost the
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administrative body to implement this administrative regulation:

(a) Initially: No cost.

(b) On a continuing basis: No cost.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The KEES program is funded through net lottery revenues
transferred in accordance with KRS 154A.130.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There is
no expectation of any increase in funding as a result of the
amendment as it merely changes the type of documentation that
must be produced but does not expand eligibility.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees nor increase
any existing fees.

(9) TIERING: Is tiering applied? Tiering was not applied. It is
not applicable to this amendment. This administrative regulation is
intended to provide equal opportunity to participate, and
consequently does not inherently result in disproportionate impacts
on certain classes of regulated entities. The "equal protection" and
"due process" clauses of the Fourteenth Amendment of the U.S.
Constitution may be implicated as well as Sections 2 and 3 of the
Kentucky Constitution. The regulation provides equal treatment and
opportunity for all applicants and recipients.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 164.7874, 164.7877(3), 164.7879(1),
(2), (3), 164.7881(4)(a), (c), (6)(2).

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Finance and Administration Cabinet,
Kentucky Higher Education Assistance Authority

(a) Estimate the following for the first year:

Expenditures: The amendment to this administrative regulation
will have no impact on the expenditures of the Authority.

Revenues: The amendment to this administrative regulation
will generate no revenue for the Authority.

Cost Savings: There will be no cost savings for the Authority as
a result of the amendment to this administrative regulation.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no impact on the expenditures,
revenues, or cost savings during subsequent years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): KEES earners whose custodial
parents or guardians are active duty military and have been
stationed outside Kentucky will be impacted by this amendment to
the administrative regulation. Those students will remain eligible for
their awards if they submit the documentation specified in the
amendment in or to demonstrate eligibility.

(a) Estimate the following for the first year:

Expenditures: No expenditures will be required as a result of
the amendment to this administrative regulation.

Revenues: No revenues will be generated as a result of the
amendment to this administrative regulation.

Cost Savings: No cost savings will be realized as a result of this
regulation.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no impact on the expenditures,
revenues, or cost savings during subsequent years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): Not applicable

(a) Estimate the following for the first year:

Expenditures: N/A

Revenues: N/A

Cost Savings: N/A

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(5) Provide a narrative to explain the:
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(a) Fiscal impact of this administrative regulation: Since the
amendment to this administrative regulation merely prescribes the
documentation to be submitted by KEES earners whose custodial
parents or guardians are active-duty military and stationed outside
Kentucky in order to demonstrate their ongoing eligibility for the
scholarship, there is no fiscal impact.

(b) Methodology and resources used to determine the fiscal
impact: As noted, there is no fiscal impact on any of the affected
entities as this regulation simply specifies the documentation to
demonstrate ongoing eligibility for the scholarship program.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) There will be
no overall negative or adverse major impact to the entities as a result
of the amendment to this administrative regulation.

(b) The methodology and resources used to reach this
conclusion: Since the regulation only prescribes documentation to
be submitted to demonstrate ongoing eligibility for this scholarship,
no additional awards will be made as a result of compliance.
Accordingly, no fiscal impact exists due to this amendment.

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY
Division of Student Financial Aid
(Amendment)

11 KAR 15:110. Scholarships for Registered Apprenticeship
and Qualified Workforce Training programs.

RELATES TO: KRS 164.7871-164.7885

STATUTORY AUTHORITY: KRS 164.744(2),
164.753(3), 164.7884, 164.7894

NECESSITY, FUNCTION, AND CONFORMITY: KRS
164.7884(5) requires the authority to promulgate administrative
regulations establishing the procedures for making awards to KEES-
eligible students participating in a registered apprenticeship or
qualified workforce training program.

164.748(4),

Section 1. Eligibility.

(1) A student who has earned a KEES award and who is enrolled
in a registered apprenticeship program shall be eligible to request
reimbursement for approved post-secondary expenses beginning
with the 2018-2019 academic year.

(2) A student who has earned a KEES award and who is enrolled
in a qualified workforce training program shall be eligible to request
reimbursement for approved post-secondary expenses for the
academic year beginning July 1, 2020.

(3) A student who has earned a KEES award and who is enrolled
in an approved workforce solution training program shall be eligible
to request reimbursement for approved post-secondary expenses
for the academic year beginning July 1, 2023.

(4) A student who has earned a KEES award and who is enrolled
in a qualified proprietary school program shall be eligible to request
reimbursement for approved post-secondary expenses for the
academic year beginning July 1, 2023.

(5) A student who has earned a KEES award and who is enrolled
in_an eligible college of art and design shall be eligible to request
reimbursement for approved post-secondary expenses for the
academic year beginning July 1, 2023.

(6)[(3)] Reimbursement shall be made only for approved
expenses as provided in KRS 164.7884(3)(a).

Section 2. Election Process.

(1) By August 1 prior to the start of the academic year, a student
enrolled in a registered apprenticeship,[er—]qualified workforce
training program, approved workforce solutions training program,
qualified proprietary school program, or eligible college of art and
design shall submit to KHEAA their funding pathway choice, either
traditional or reimbursement, for postsecondary KEES use.

(2) If a student chooses the traditional KEES funding pathway,
funds shall be paid to the student's [pestsecondary—]institution
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pursuant to KRS 164.7874 to 164.7883 and KRS 164.7885 upon
KHEAA's receipt of enrollment verification from the institution. Funds
shall not be paid directly to the student by KHEAA.

(3) If a student chooses the [registered—apprenticeship—or
qualified—workforce—training—|reimbursement pathway, funds for
approved expenses shall be paid directly to the student upon
KHEAA's receipt of both a reimbursement request and proof of
purchase by the student.

(4) Any student who fails to make an election by August 1 shall
automatically be placed in the traditional KEES funding pathway.

Section 3. Reimbursement Process.

(1) Upon receipt of a student's election to participate in the
Jreimbursement pathway, KHEAA shall provide written confirmation
to the student detailing the reimbursement process.

(2) To be eligible for reimbursement, the student shall:

(a) Purchase items required for participation in the registered
apprenticeship,[er-]qualified workforce training program, approved
workforce solutions training program, qualified proprietary school
program, or eligible college of art and design;

(b) Complete and submit to KHEAA a reimbursement request;
and

(c) Submit to KHEAA supporting documentation, including an
itemized dated receipt.

(3) Upon receipt of the required documentation and approval of
the reimbursement request, KHEAA shall provide reimbursement of
the approved expenses directly to the student in the form of a paper
check.

(4) In addition to reimbursable purchases, a student may
request a travel allowance of up to $250 per semester to cover
commuting costs incurred during participation in the registered
apprenticeship,[er-]qualified workforce training program, approved
workforce solutions training program, qualified proprietary school
program, or eligible college of art and design.

(5) The total reimbursement amount per year shall not exceed
the student's KEES award maximum.

(6) Eligibility for reimbursement ends the earlier of:

(a) Five (5) years following the student's date of high school
graduation or GED receipt;

(b) The student's successful completion of a registered
apprenticeship,[er-]qualified workforce training program, approved
workforce solutions training program, qualified proprietary school
program, or eligible college of art and design program; or

(c) Receipt of reimbursement for four (4) academic years.

Section 4. Conversion of Funding Pathway. A student may elect
to change their funding pathway one (1) time after making their initial
election.

(1) The change request shall be submitted to KHEAA in writing.

(2) The change shall become effective at the beginning of the
next academic year following KHEAA's receipt and approval of the
request.

(3) The KEES award maximum for a student transitioning from
the trad|t|ona| KEES pathway to the relmbursement[regﬁte#ed

] pathway shall be
based on the student's postsecondary renewal amount for the last
academic year completed in the traditional pathway.

JOHN DOUGHERTY, JR, Chair

APPROVED BY AGENCY: March 7, 2024

FILED WITH LRC: March 21, 2024 at 2:10 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on Tuesday,
June 25, 2024, at 10:00 a.m. Eastern Time at 100 Airport Road,
Frankfort, Kentucky 40601. Individuals interested in being heard at
this hearing shall notify this agency in writing by five (5) workdays
prior to the hearing, of their intent to attend. If no notification of intent
to attend the hearing is received by that date, the hearing may be
canceled. This hearing is open to the public. Any person who attends
will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not
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be made unless a written request for a transcript is made. If you do
not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through June 30, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Hon. Miles F. Justice, General Counsel,
Kentucky Higher Education Assistance Authority, P.O. Box 798,
Frankfort, Kentucky 40602-0798, phone (502) 696-7309, fax (502)
696-7293, email mjustice@kheaa.com.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Rebecca Gilpatrick

(1) Provide a brief summary of:

(a) What this administrative regulation does: The Authority is
required to promulgate administrative regulations pertaining to
Kentucky Educational Excellence Scholarship (KEES) program,
including establishing procedures for making awards for
scholarships for students participating in registered apprenticeship
programs. This regulation establishes those procedures.

(b) The necessity of this administrative regulation: The
Authority is required to promulgate administrative regulations
pertaining to Kentucky Educational Excellence Scholarship (KEES)
program, including establishing procedures for making awards for
scholarships to students participating in registered apprenticeship
programs. This regulation is necessary to establish those
procedures consistent with the statute.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statute by establishing procedures
for KEES awards to students participating in registered
apprenticeship programs required by the statute.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist with the effective administration
of the statues by establishing procedures applicable to the
scholarship program for students participating in registered
apprenticeship programs.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment will change the existing administrative
regulation by allowing students participating in an approved
workforce solutions training program, a qualified proprietary school
program, or while enrolled in an eligible college of art and design to
request reimbursement for actual expenses incurred in these
programs to the extent of their earned KEES awards.

(b) The necessity of the amendment to this administrative
regulation: This amendment to the administrative regulation is
necessary in order to bring the regulation into alignment with KRS
164.7884.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the content of the
authorizing statutes by ensuring that all post-secondary programs
eligible for reimbursement under the KEES program statute are
identified as eligible within the regulation.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will assist in the
effective administration of the statutes by ensuring that the list of
KEES reimbursement-eligible programs included in the regulation is
complete and accurate.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Students participating in an approved
workforce solutions training program, a qualified proprietary school
program, or while enrolled in an eligible college of art and design
qualified workforce training program will be affected by this
amendment to the administrative regulation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
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administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: In order to comply with this amendment,
students will need to be enrolled in an approved workforce solutions
training program, a qualified proprietary school program, or in an
eligible college of art and design qualified workforce training
program, have earned a KEES award, and elect reimbursement of
expenses incurred while participating in the program.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no cost to students participating in n
approved workforce solutions training program, a qualified
proprietary school program, or in an eligible college of art and design
qualified workforce training program in order to comply with this
amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As a result of compliance with this
amendment, otherwise eligible students will receive reimbursement
for expenses incurred while participating in an approved workforce
solutions training program, a qualified proprietary school program,
or in an eligible college of art and design qualified workforce training
program to the extent of their earned KEES award.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There will be no cost to implement this amended
administrative regulation.

(b) On a continuing basis: Same as (5)(a) above.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The KEES program is funded through net lottery revenues
transferred in accordance with KRS 154A.130.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: The
administrative regulation does not establish any fees, nor does this
administrative regulation directly or indirectly increase any fees.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: The
administrative regulation does not establish any fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering was not applied to the
amendment of this administrative regulation. The concept is not
applicable to this amendment of this administrative regulation. The
administrative regulation is intended to provide equal opportunity to
participate within parameters, and consequently does not inherently
result in disproportionate impacts on certain classes of regulated
entities or address a particular problem to which certain regulated
entities do not contribute. Disparate treatment of any person or entity
affected by this administrative regulation could raise questions of
arbitrary action on the part of the agency. The "equal protection” and
"due process" clauses of the Fourteenth Amendment of the U.S.
Constitution may be implicated as well as Sections 2 and 3 of the
Kentucky Constitution. The regulation provides equal treatment and
opportunity for all applicants and recipients.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 164.7874, 164.7877(3), 164.7879(1),
(2), (3), 164.7881(4)(a), (c), (6)

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Finance and Administration Cabinet,
Kentucky Higher Education Assistance Authority

(a) Estimate the following for the first year:

Expenditures: The amendment to this administrative regulation
will have no impact on the expenditures of the Authority.

Revenues: The amendment to this administrative regulation
will generate no revenue for the Authority.

Cost Savings: There will be no cost savings for the Authority as
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a result of the amendment to this administrative regulation.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no impact on the expenditures,
revenues, or cost savings during subsequent years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): KEES earners who choose to
enroll in an approved workforce solutions training program, qualified
proprietary school program or eligible college of art and design will
be able to utilize their awards by requesting reimbursement for
expenses incurred during their participation in these programs.

(a) Estimate the following for the first year:

Expenditures: No expenditures will be required by the impacted
individuals as a result of the amendment to this administrative
regulation.

Revenues: No revenues will be generated as a result of the
amendment to this administrative regulation.

Cost Savings: No cost savings will be realized as a result of this
regulation.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no impact on the expenditures,
revenues, or cost savings during subsequent years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): Not applicable

(a) Estimate the following for the first year:

Expenditures: N/A

Revenues: N/A

Cost Savings: N/A

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: Although the
amendment to this administrative regulation expands the list of
eligible programs for reimbursement for expenses incurred in
participating in non-traditional post-secondary programs, the KEES
awards have already been earned by those students and funds
earmarked for those awards. The amendment does not create new
award eligibility. Thus, there will be no net fiscal impact to the
Authority as a result of this amendment.

(b) Methodology and resources used to determine the fiscal
impact: As noted, there is no fiscal impact on any of the affected
entities as this regulation simply expands the list of acceptable
programs for KEES awards that have already been earned by high
school students.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) As set forth
in 5(a) above, no additional expenditure beyond that already
contemplated will be required as a result of this amendment to the
administrative regulation. Accordingly, there will be no overall
negative or adverse major economic impact to the identified entities.

(b) The methodology and resources used to reach this
conclusion: Again, as discussed above, no new awards are being
provided as a result of this amendment, so the new fiscal impact will
be neutral.

STATE BOARD OF ELECTIONS
(Amendment)

31 KAR 2:010. Preparation of ballots and voting systems
prior to election day.

RELATES TO: KRS 116.025, 116.065, 117.075, 117.085(5),
117.125, 117.145, 117.155, 117.165, 117.175, 117.195,
117.205,117.255, 117.275, 117.285, 117.375, 117.377, 117.379,
117.381, 117.383, 117.385, 117.387, 117.389, 117.391, 117.393,
118.015, 118.215(1), 118.770, 118A.010, 119.005, 424.290

STATUTORY AUTHORITY: KRS 117.015(1)(a), 117.383

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1)(a) authorizes the State Board of Elections to promulgate
administrative regulations necessary to administer the election laws
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of the state. KRS 117.383[(1)] requires the State Board of Elections
to promulgate rules and administrative regulations to achieve and
maintain the maximum degree of correctness, impartiality, and
efficiency of the procedures of voting. KRS 117.383(1)[{2)] requires
the State Board of Elections to promulgate rules and administrative
regulations to count, tabulate, and record votes. KRS
117.383(2)[3)] requires the State Board of Elections to promulgate
rules and administrative regulations to establish a method for placing
items on any ballot[the—electronic—voting—device], which shall, as
closely as possible, follow the requirements pertaining to
ballots[ballet-tabels]. KRS 117.383(5)[{6)] requires the State Board
of Elections to promulgate rules and administrative regulations to
provide for checking the accuracy of the equipment. This
administrative regulation establishes the procedures for the county
clerk and the county board of elections to follow in preparing the
ballots and the voting systems prior to each election.

Section 1. Definitions.

(1) "Accuracy Board" means the county board of elections, or at
least two (2) individuals appointed by the county board of elections,
assigned with the duty of overseeing the accuracy testing of the
voting machines and the voting systems required by 31 KAR 2:020.

(2) "Accuracy test" means the procedures established by 31
KAR 2:020 for checking the accuracy of the voting equipment
required by KRS 117.383(6), and the testing of the automatic
tabulating equipment and voting systems required by KRS 117.389.

(3) "Ballot accountability statement" means a form created by
the county clerk in accordance with Section 4 of this administrative
regulation.

(4) "Ballot template" means a printout created by the program
administrator of the voting systems that shows the results of the
steps taken by the program administrator to place all candidates,
races, and ballot questions on each ballot based on the information
provided by the county clerk.

(5) "Certification" means the information provided by the county
clerk to the program administrator that includes an accurate listing
of all federal, state, county, and local candidates, offices and ballot
questions to be placed on the ballot for each voting machine or
voting system for each precinct within five (5) days of receiving the
certification of candidates by the Secretary of State, pursuant to KRS
118.215(1), or immediately after receiving the Secretary of State's
certification pursuant to KRS 118.770.

(6) "Program administrator* means the county clerk or
authorized assistant designated to configure the voting machines
and voting systems.

(7) "Scan voting system" means a tabulating device that reads
paper ballots by electronically detecting voters' marks.

(8) "Voting machine" means hardware, which is a component of
the voting system, used or relied upon by a voter in casting and
recording his or her votes in a precinct in an election, which has been
approved by the State Board of Elections for use in elections in the
Commonwealth of Kentucky pursuant to KRS 117.379 and 117.381.

(9) "Voting system" means a system of components of hardware
and software, including the voting machine, used by a voter to cast
a ballot and by the election officials to tabulate the votes on election
day, which has been approved by the State Board of Elections for
use in elections in the Commonwealth of Kentucky pursuant to KRS
117.379 and 117.381.

(10) "Zero-file" means a computer-based electronic file type
listing all electoral contests and questions, displaying precinct-by-
precinct vote totals registering as zero, which includes all
candidates, offices, and ballot guestions in the order under which
they have been certified pursuant to KRS 118.215(1) or KRS
118.770, for all mail-in absentee ballots, excused in-person
absentee ballots, no-excuse in-person absentee ballots, and

election day ballots.

Section 2. Preparation of Each Voting Machine and Voting
System.

(1) The county clerk shall designate a program administrator to
configure the voting machines and voting systems for each election.

@
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(a) Within five (5) days of receiving the certification of candidates
by the Secretary of State, pursuant to KRS 118.215(1), or
immediately after receiving the Secretary of State's certification
pursuant to KRS 118.770, the county clerk shall provide a
certification to the program administrator that includes an accurate
listing of all federal, state, county, and local candidates, offices, and
ballot questions.

(b) The program administrator shall place the information in the
certification in the ballot template for each voting system and
precinct.

(3) The program administrator, if other than the county clerk,
shall provide a ballot template for each ballot to the county clerk not
less than three (3) days before the deadline for printing ballots
established in KRS 117.085(5) and 117.145(1).

(4) The county clerk shall compare the prepared ballots and
ballot screens, if applicable, for each voting system with the ballot
template and the certification supplied by the county clerk to the
program administrator to ascertain that all federal, state, county, and
local candidates, offices and ballot questions shall be the same as
listed on the certification and shall appear in the correct positions.

(5) Once the county clerk has ascertained that all federal, state,
county, and local candidates, offices and ballot questions are the
same as listed on the certification and appear in the correct position,
the program administrator shall electronically transmit to the State
Board of Elections a zero-file in a format designated by the State
Board of Elections.

(6) The county clerk shall provide the ballot templates to the
county board of elections or designated Accuracy Board prior to the
conduct of the accuracy tests required by 31 KAR 2:020.

(N[¢6)] The county board of elections, or designated review
board, shall review the ballot template and the certification supplied
by the county clerk to the program administrator to ascertain that all
federal, state, county, and local candidates, offices and ballot
questions shall be the same as listed on the certification and shall
appear in the correct positions prior to the conduct of the accuracy
tests required by 31 KAR 2:020.

(8)[€A] The county clerk shall review and verify the audio ballots
to be placed on the accessible voting systems by listening to the
audio ballot through a headset to ensure proper pronunciation of all
candidate names and to confirm that all federal, state, county, and
local candidates, offices and ballot questions shall be the same as
listed on the certification and shall appear in the correct positions.

Section 3. Number of Ballots to be Printed. In addition to the
requirements established in KRS 117.145, the county clerk shall
provide a sufficient number of printed ballots for each precinct in a
county that uses scan voting systems for each election. The number
of ballots required to be printed and distributed to each precinct with
scan voting systems shall be determined as follows:

(1) For a primary, the number of ballots shall be at least ten (10)
percent more than the total number of votes cast in each party's
primary and nonpartisan race in the most recent presidential primary
election;

(2) For the general election, the number of ballots shall be at
least ten (10) percent more than the total number of votes cast in the
most recent general election in which votes were cast for the
electors for the President of the United States; and

(3) For a special election, the number of ballots shall be a
sufficient number as determined by the county clerk considering the
number of registered voters in the precinct and the type of special
election to be held.

Section 4. Preparation and Delivery of Ballots.

(1) The county clerk shall place into a container the paper
ballots, if applicable, for each precinct.

(2) The container shall be secured with a seal and contain a
certificate signed by the county clerk recording the total number of
ballots in the container and that the ballots were counted and sealed
by the county clerk.

(3) Ballots not issued to a precinct or assigned for absentee
voting shall be secured and accounted for by the county clerk.

(4) The county clerk shall maintain a record of the number of
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ballots and serial numbers of the voting systems issued to each
precinct.

(5) If using paper ballots for a scan voting system, the county
clerk shall create a ballot accountability statement to be provided
along with the ballots to each precinct that includes the following:

(a) In a primary, an accounting of the total number of ballots for
each party primary and nonpartisan race submitted to the precinct
to be completed by the county clerk;

(b) In a general election, an accounting of the total number of
each type of ballot submitted to the precinct to be completed by the
county clerk;

(c) An oath for the county clerk to sign attesting to the accuracy
of the information provided by the county clerk on the statement;

(d) An accounting of the total number of ballots used, unused,
and spoiled on election day to be completed by the precinct election
clerk and signed by all four (4) precinct election officers;

(e) An accounting of the total number of ballots returned to the
county clerk at the end of the election day to be completed by the
precinct election clerk;

(f) A section that allows for the precinct election clerk to explain
any discrepancies; and

(g) An oath for the precinct election officers to sign attesting to
the accuracy of the information provided on the statement.

KAREN SELLERS, Executive Director

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:56 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 28,
2024, at 10:00 a.m. ET, at the Office of the State Board of Elections.
Individuals interested in being heard at this hearing shall notify this
agency in writing by five (5) workdays prior to the hearing, of their
intent to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. This hearing
will not be made unless a written request for a transcript is made. If
you do not wish to be heard at the public hearing, you may submit
written comments on the proposed administrative regulation. Written
comments shall be accepted until June 30, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Taylor Brown, General Counsel, 140
Walnut Street, Frankfort, Kentucky 40601, phone (502) 782-9499,
email TaylorA.Brown@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Taylor Brown

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the procedures for the county
clerk and the county board of elections to follow in preparing the
ballots and the voting systems prior to each election.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to maintain the maximum
degree of correctness, impartiality, and efficiency in the procedures
of voting.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 117.015(1)(a) authorizes the State
Board of Elections to promulgate administrative regulations
necessary to properly carry out its duties.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in maintaining the maximum
degree of correctness, impartiality, and efficiency in the procedures
of voting.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment defines the computer-based electronic
file type listing all electoral contests and guestions to be shared by
program administrators with the State Board of Elections so that the
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agency can accurately produce its Election Night Reporting website
to provide the public with election results.

(b) The necessity of the amendment to this administrative
regulation: Without a defined computer-based electronic file type,
shared by program administrators and the State Board of Elections,
county boards of election may not be able to efficiently upload
election results, and the public’s ability to access election-night
results may be delayed, restricted, or otherwise blocked.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 117.015(1)(a) authorizes the State Board
of Elections to promulgate administrative regulations necessary to
properly carry out its duties.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will assist in meeting
the requirement of KRS 117.275(15) that a secure online connection
be available for the transmission of unofficial election results from
county boards of election to the State Board of Elections following
the tallying of votes.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
voters of the Commonwealth, county boards of election, vendors
serving as program administrators, and the State Board of Elections.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: To comply with this administrative
regulation, program administrators and the State Board of Elections
will need to work together to successfully transfer the defined
computer-based electronic file type; voters and county boards of
election will not have to take any steps towards compliance as a
result of this amendment.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): The State Board of Elections estimates that the
implementation of this administrative regulation will have minimal
costs.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Compliance with this new
administrative regulation will benefit all in establishing what exactly
is required to produce a secure online connection be available for
the transmission of unofficial election results from county boards of
election to the State Board of Elections following the tallying of votes,
so that voters may see accurate election-night results.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The cost of the implementation of this
administrative regulation for the State Board of Elections will be
minimal, as the agency already employs the Information Technology
staff needed to implement the sharing of the defined computer-
based electronic file type.

(b) On a continuing basis: The continuing costs of this
administrative regulation for the State Board of Elections will be
minimal, as the agency already employs the Information Technology
staff needed to implement the sharing of the defined computer-
based electronic file type.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Funds from the State Board of Elections’ administrative budget will
be used in the implementation and enforcement of this
administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:
Implementation of this administrative regulation can be achieved
without an increase in fees or funding by the General Assembly.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: No
fees are associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not used in this
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administrative regulation, as a desired result of the promulgation of
this administrative regulation is uniform procedures for the
administration of elections throughout all of the counties in the
Commonwealth.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 117.015(1)(a) and 117.383 require and
authorize the actions taken by this administrative regulation.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: This administrative regulation will
affect the promulgating agency, the State Board of Elections.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): This administrative regulation will
affect county boards of election.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation will affect voters of the
Commonwealth and vendors serving as program administrators.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: Itis not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The State
board of Elections expects that this administrative regulation will
have little to no fiscal impact on the regulated entities, outside those
expenditures already undertaken.

(b) Methodology and resources used to determine the fiscal
impact: This determination of this administrative regulation’s fiscal
impact is made by the listed contact person and other agency staff
based on their collective experience with the subject matter.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The State
Board of Elections does not expect that this administrative regulation

2250

will result in a negative or adverse major economic impact to the
entities identified in questions (2)-(4).

(b) The methodology and resources used to reach this
conclusion: This conclusion is made by the listed contact person and
other agency staff based on their collective experience with the
subject matter.

STATE BOARD OF ELECTIONS
(Amendment)

31 KAR 5:026. Ballot standards and election security.

RELATES TO: KRS 117.001, 117.025, 117.085, 117.086,
117.0861, 117.087, 117.145, 117.225, 117.228, 117.295(1),
117.365

STATUTORY AUTHORITY: KRS 117.015(1)(a),
117.086, 117.087(3)(d), 117.145, 117.228

NECESSITY, FUNCTION, AND CONFORMITY: KRS
117.015(1)(a) authorizes the State Board of Elections to promulgate
administrative regulations necessary to properly carry out its duties.
Several Kentucky Revised Statutes in Chapter 117 require the State
Board of Elections to promulgate administrative regulations that
provide for measures that establish standards for the ballots used
during elections, as well as, measures that ensure that votes cast
during an election are done so in a free, fair, and secure manner.
This administrative regulation provides for those measures.

117.085,

Section 1. In addition to the requirements for printed ballots
established in KRS 117.145, ballots caused to be printed by the
county clerk of each county shall meet quality and size standards
specific to the voting systems certified by both the State Board of
Elections and the United States Election Assistance Commission.

Section 2. The outer envelope of all mail-in absentee ballots
shall bear a barcode or other label that is unique to the individual
voter and capable of being read by an electronic optical scanner.
The unique barcode or label for each mail-in absentee ballot outer
envelope shall be issued by the State Board of Elections._Upon the
need to issue a voter a second mail-in absentee ballot pursuant to
KRS 117.085(9), the outer envelope of the subsequent second mail-
in absentee ballot shall bear a new unigue barcode or label.

Section 3. (1) Upon the time of certification of each candidate
and each question to be voted upon, all pre-printed paper ballots
shall be secured by the county clerk of each county, under lock and
key, in an area under the direct control of the county clerk and
approved by the county board of elections.

(2) The possession of all pre-printed ballots shall be accounted
for on SBE Form 76, Ballot Reconciliation Statement.

(3) If paper ballots need to be printed at a county clerk's office,
an accounting of the printed ballots shall be made on either the SBE
Form 76, Ballot Reconciliation Statement, or by the printing
equipment.

(4) Upon the transfer of ballots from the area under the direct
control of the county clerk to a polling location, the transfer shall be
noted on the SBE Form 76, Ballot Reconciliation Statement.

(5) Beginning with the in-person casting of ballots during the
period described in KRS 117.076, each voted in-person ballot shall
remain in a locked and sealed receptacle, until the conclusion of the
period described in KRS 117.295(1).

(6) At the conclusion of each day of voting, an accounting of the
number of all voted, unvoted, and spoiled ballots shall be recorded
on the SBE Form 76, Ballot Reconciliation Statement.

(7) All ballots and election materials not secured in an area
under the direct control of the county clerk after the close of polls
shall be secured at the voting location in a secure manner, based
upon the advice and recommendations of the county board of
elections and the sheriff from the time described in KRS 117.076
until the conclusion of voting on the day of an election.

(8) As mail-in absentee ballots are received by county clerks,
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they shall have their unique barcode or label scanned.

(9) Upon each mail-in absentee ballot being processed, the
unique barcode or label shall be scanned again.

(20) If a mail-in absentee ballot is found to be without the need
for a signature cure, or a mail-in absentee ballot has been returned
along with a completed SBE Form 77, Discrepant Mail-in Absentee
Signature, the ballot shall be recorded into an optical scanner, to be
deposited in a locked and sealed receptacle for the period described
in KRS 117.295(1).

(11) Any completed SBE Form 76, Ballot Reconciliation
Statement shall be turned over to the local Commonwealth's
Attorney along with any other materials required under KRS
117.365.

Section 4. A voter who is disabled may request a mail-in
absentee ballot via an online accessible ballot portal, which shall
conform to web accessible design standards as established by the
W3C Web Accessibility Initiative at https://www.w3.org/WAI/.

Section 5. (1) Upon receipt of a valid mail-in ballot request,
through the online request portal or other valid request method, the
request of the voter shall be noted in the Voter Registration System,
and reflected in the electronic pollbooks used by precinct election
officers.

(2) If a voter noted to have requested a mail-in absentee ballot
appears at a polling location to vote in-person, the precinct election
officer shall communicate with the county clerk, who shall make a
determination as to whether the requested mail-in absentee ballot
has been completed and returned as a cast ballot by the voter.

(3) If the mail-in absentee ballot is found to have been completed
and returned as a cast ballot, the voter shall not be permitted to cast
an in-person vote.

(4) If the mail-in absentee ballot is found not to have been
completed and returned as a cast ballot and the ballot has been
returned to the county clerk no later than seven (7) days prior to the
date of the election as required by KRS 117.085(8), the county clerk
shall immediately cancel the issued ballot in the Voter Registration
System and allow the voter to cast an in-person ballot after the voter
completes Form SBE 32, Oath of Voter, copies of which shall be
forwarded to the Commonwealth's Attorney.

Section 6. (1) A voter, or an individual identified by KRS
117.0861(1), may deliver a mail-in absentee ballot to the office of
the county clerk in the county where the voter is registered, to a
secure ballot drop-box in the county where the voter is registered, or
to a secure drop-off receptacle if one is maintained by the county
clerk in the county where the voter is registered, rather than mailing
the ballot via the United States Postal Service.

(2)(a) A county choosing to use a receptacle for ballot drop-off
other than a drop-box provided by the State Board of Elections, shall
formally seek the State Board of Elections' approval of the
receptacle before any ballot is allowed to be deposited inside.

(b) A county choosing to utilize a drop-off receptacle shall
provide information about the receptacle to the State Board of
Elections as required by KRS 117.086(2)(b).

(3) A drop-box or receptacle located outside a County Clerk's
Office shall be located, secured, and identified as required by KRS
117.086(2)(c).

(4) A drop-box or receptacle located inside shall be under direct
supervision as required by KRS 117.086(2)(d) and shall be clearly
marked as for use by voters in the election, so as to differentiate the
drop-box or receptacle from any other that may be in use in the area.

(5) Any other non-elections related drop-box in use by a county
clerk for any other official business shall clearly indicate that the
other drop-box is not for the return of election material.

(6)(@) The county clerk shall empty the drop box and any
receptacle used each business day as required by KRS
117.086(2)(e) and secure the absentee ballots therein in a manner
consistent with KRS 117.086(3).

(b) Upon each emptying of a drop-box or receptacle, the
individuals collecting absentee ballots pursuant to KRS
117.086(2)(e) shall complete Form SBE 78, Daily Absentee Drop-
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Box Verification Sheet.

Section 7. (1) After the receipt of a mail-in absentee ballot by the
county clerk, the signature shall be examined in accordance with
KRS 117.087(3)(c)2 and 5.

(2) If a signature match cannot be made, notice shall be
provided to the voter as required by KRS 117.087(3)(c)5, which
shall, at minimum, include the mailing of Form SBE 77, Discrepant
Mail-in Absentee Signature.

(3) Upon the county board of elections, central counting board,
or the county clerk determining the need for a signature cure, the
ballot shall be noted in the Voter Registration System and the county
clerk shall, on that same day, input the voter's address and any other
required data into the SBE 77 and mail the form to the voter.

Sect_ion 8. [B)] [A#etepunable%ﬁrewd&preetehdeﬂﬁﬂeanen

[Seetion-9:] A voter may make application to cast an excused in-
person absentee ballot pursuant to KRS 117.076(2) by completing
SBE Form 44E, Excused In-Person Absentee Ballot Application.

Section 9.[Seetion-10:] The status of the tamper-resistant seal
and the number on the public counter shall be recorded as required
by KRS 117.076(12) before and after each day of in-person
absentee voting, on SBE Form 79, Daily Voting Machine Verification
Sheet, which cumulatively shall be collected by the County Clerk.

Section 10.[Seetion-1L:] Incorporated by Reference.

(1) The following material is incorporated by reference:

(a) "Oath of Voter", Form SBE 32, 04/2022;

(b) "Ballot Reconciliation Statement", Form SBE 76, 04/2022;

(c) "Discrepant Mail-in Absentee Signature", Form SBE 77,
08/2022;

(] [“veter-Affirmation-Form”—Ferm-SBE-71-04/2022:)

[te)] [“Election—Officer—Affirmation—Form“—Form—SBE—72;

(d)[€D] "Excused In-Person Absentee Ballot Application”, Form
SBE 44E, 04/2022;

(e)[¢g)] "Daily Voting Machine Verification Sheet", Form SBE 79,
04/2022; and

(H[¢r)] "Daily Absentee Drop-Box Verification Sheet", Form SBE
78, 04/2022.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the State Board of Elections, 140
Walnut Street, Frankfort, Kentucky Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material may also be obtained on the board's Web site
at https://elect.ky.gov.

KAREN SELLERS, Executive Director

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:56 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 28,
2024, at 10:00 a.m. ET, at the Office of the State Board of Elections.
Individuals interested in being heard at this hearing shall notify this
agency in writing by five (5) workdays prior to the hearing, of their
intent to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. This hearing
will not be made unless a written request for a transcript is made. If
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you do not wish to be heard at the public hearing, you may submit
written comments on the proposed administrative regulation. Written
comments shall be accepted until June 30, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Taylor Brown, General Counsel, 140
Walnut Street, Frankfort, Kentucky 40601, phone (502) 782-9499,
email TaylorA.Brown@Kky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Taylor Brown

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes standards for the ballots used
during elections, as well as, measures that ensure that votes cast
during an election are done so in a free, fair, and secure manner.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to ensure that the mail-in
request and delivery process has the highest degree of security
possible.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 117.015(1)(a) authorizes the State
Board of Elections to promulgate administrative regulations
necessary to properly carry out its duties.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the free and fair administration of
elections in the Commonwealth as applied throughout KRS Chapter
117.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment guarantees that two mail-in absentee
ballots cannot be issued at the same time with the same barcode or
unique label should a voter request a second mail-in absentee ballot
under KRS 117.085(9).

(b) The necessity of the amendment to this administrative
regulation: Without clear definition, county clerks have been left
unclear on how to handle subsequent mail-in absentee requests
under KRS 117.085(9).

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 117.015(1)(a) authorizes the State Board
of Elections to promulgate administrative regulations necessary to
properly carry out its duties.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will offer clear
guidance to county clerks on how to handle subsequent mail-in
absentee requests under KRS 117.085(9).

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
voters of the Commonwealth, county clerks, and the State Board of
Elections.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: To comply with this administrative
regulation, voters may need to complete a form or follow absentee
ballot delivery instructions, while county clerks and the State Board
of Elections will need to take steps to ensure the security of their
elections.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The State Board of Elections estimates that the
implementation of this administrative regulation will have minimal
costs.

(c) As a result of compliance, what benefits will accrue to the

2252

entities identified in question (3): Compliance with this new
administrative regulation will benefit all in ensuring that all elections
conducted in the Commonwealth are done so in a free, fair, and
secure manner.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The cost of the implementation of this
administrative regulation for the State Board of Elections will be
minimal as it will require only the creation of the new Forms
incorporated by reference.

(b) On a continuing basis: The only continuing cost will be the
price associated with printing any copies of the SBE Forms that are
necessary.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Funds from the State Board of Elections’ administrative budget will
be wused in the implementation and enforcement of this
administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment:
Implementation of this administrative regulation can be achieved
without an increase in fees or funding by the General Assembly.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: No
fees are associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not used in this
administrative regulation, as a desired result of the promulgation of
this administrative regulation is uniform procedures for the
administration of elections throughout all of the counties in the
Commonwealth.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 117.015(1)(a) and 117.085(9)
require and authorize the actions taken by this administrative
regulation.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: This administrative regulation will
affect the promulgating agency, the State Board of Elections.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): This administrative regulation will
affect county clerks.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): This administrative regulation will affect voters desiring to
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vote by mail-in absentee ballot.

(a) Estimate the following for the first year:

Expenditures: The State Board of Elections expects that this
administrative regulation amendment will cost no more to administer
than is currently expended.

Revenues: It is not expected or intended that this administrative
regulation will generate any revenue.

Cost Savings: The State Board of Elections expects that this
administrative regulation will not generate any specific cost savings
for the regulated entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The State Board of Elections does not anticipate
expenditures, revenues, or cost savings to differ in subsequent
years.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The State
board of Elections expects that this administrative regulation will
have little to no fiscal impact on the regulated entities, outside those
expenditures already undertaken.

(b) Methodology and resources used to determine the fiscal
impact: This determination of this administrative regulation’s fiscal
impact is made by the listed contact person and other agency staff
based on their collective experience with the subject matter.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The State
Board of Elections does not expect that this administrative regulation
will result in a negative or adverse major economic impact to the
entities identified in questions (2)-(4).

(b) The methodology and resources used to reach this
conclusion: This conclusion is made by the listed contact person and
other agency staff based on their collective experience with the
subject matter.

GENERAL GOVERNMENT CABINET
Personnel Board
(Amendment)

101 KAR 1:335. Employee actions.

RELATES TO: KRS 18A.075(1)

STATUTORY AUTHORITY: KRS 18A.075, 18A.0751(1), (4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
18A.075(1) requires the Personnel Board to promulgate
comprehensive administrative regulations consistent with the
provisions of KRS 18A.005 though 18A.200. KRS 18A.0751(1) and
(4) require the Personnel Board to promulgate administrative
regulations for the classified service governing demotion, transfer,
reinstatement, and discipline. This administrative regulation
establishes the method for determining an employee's work station,
the requirements governing a demotion, transfer, or reinstatement
of an employee, and requirements relating to written reprimands.

Section 1. Work Station.

(1) The street address of the primary work station assigned by
the appointing authority shall be an employee's official work
station.[The-official-work—station-of-an-employee-assigned-to-an
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(2)[€3)] Except as provided by Sections 2, 3, and 4 of this
administrative regulation, an appointing authority may assign an
employee to work at a site other than his or her current work station
if the:

(a) Site is within the employee's county of employment; and

(b) Assignment is not a transfer, demotion, or reinstatement.

Section 2. Demotion.
(1) A demotion for cause shall be intra-agency.
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(2) Voluntary demotion.

(a) A voluntary demotion shall be made if an employee with
status requests a voluntary demotion on the Voluntary Transfer/
Demotion/ Promotion Employee Agreement Form incorporated by
reference by the Personnel Cabinet in 101 KAR 2:034.

(b) The form shall include:

1. The effective date of the demotion;

2. The position from which the employee requests demotion;

3. The position to which the employee will be demoted;

4. The pay grade, salary, and work week for the position to which
the employee will be demoted; and

5. A statement that the employee waives the right to appeal the
demotion.

(c) The agency shall forward a copy of the form to the Personnel
Cabinet Secretary.

(3) A voluntary demotion shall be interagency or intra-agency.

Section 3. Transfers.

(1) The transfer of an employee with status shall conform to the
requirements established in this section.
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(a) A transfer shall be on a voluntary or involuntary basis.

(b) An appointing authority shall establish cause for selecting an
employee for involuntary transfer.

(c) If an employee has not requested a transfer in writing, a
transfer shall be deemed involuntary.

(3) Involuntary transfer, same county.

(a) Prior to the effective date of an involuntary transfer to a
position with a work station in the same county, an employee shall
receive a written notice of involuntary transfer.

(b) The notice shall:

1. Indicate that the employee:

. Has been selected for transfer; and

. Is required to report to the new work station; and

. State the:

. New work station;

. Reason for the transfer;

. Effective date of the transfer; and

. Right of the employee to appeal the transfer to the board
within thirty (30)[sixty(60)] calendar days of receipt of the notice of
involuntary transfer, excluding the date the notice is received.

(c) A copy of the notice shall be forwarded to the Personnel
Cabinet Secretary.

(d) An employee shall report to the new work station upon the
date stated in the notice.

(4) Involuntary transfer, out of county. If an involuntary transfer
is to a position with a work station in a different county:

(a) An employee shall be entitled to travel expenses as provided
by 200 KAR 2:006;

(b) An employee shall receive a written notice of involuntary
transfer at least thirty (30) calendar days prior to the effective date
of the transfer; and

(c) The notice shall contain:

1. The information established in subsection (3)(b) of this
section; and

2. A statement that the employee is entitled to reimbursement of
travel expenses incurred thirty (30) calendar days following the
effective date of the transfer.

(5) An involuntary transfer shall be intra-agency.

(6) Voluntary transfer.

(a) Prior to a voluntary transfer, an employee with status shall
request a voluntary transfer on the Voluntary Transfer/ Demotion/
Promotion Employee Agreement Form incorporated by reference by
the Personnel Cabinet in 101 KAR 2:034.

(b) The form shall include:

1. The effective date of the transfer;

2. The position number and job classification from which the
employee requests a transfer;

3. The position number and job classification to which the
employee requests a transfer;

4. The pay grade, salary, and work week for the position to which
the employee will be transferred; and

5. A statement that the employee waives the right to appeal the
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transfer.

(c) The agency shall forward a copy of the form to the Personnel
Cabinet Secretary.

(7) A voluntary transfer shall be interagency or intra-agency.

Section 4. Reinstatement.

(1) A request for reinstatement shall be submitted by the
appointing authority to the Personnel Cabinet Secretary.

(2) The request shall include a finding that the candidate for
reinstatement:

(a) Meets the current qualifications for the job classification to
which the employee is being reinstated; and

(b) Has previously held status at that grade level or higher.

(3) If an employee previously held status in a job classification
where a pay grade change subsequently occurred, the employee
shall be deemed as having held status in the highest pay grade for
that job classification.

(4) If the reinstatement is to a job classification outside of the job
classification where the employee has previously held status, the
candidate shall pass the appropriate examination, if applicable, prior
to reinstatement.

(B5)[(4)] The request for reinstatement shall contain a copy of the
board's order ordering reinstatement, if applicable.

Section 5. Written Reprimand.

(1) An employee or former employee may petition the Personnel
Cabinet Secretary for removal of a written reprimand and all related
documentation from the employee's official personnel file after a
period of three (3) years from the date of the written reprimand.

(a) An employee's request shall not be granted if the employee
has received any disciplinary action or written reprimand in the three
(3) years prior to the request for removal.

(b) A petition for removal shall:

1. Be made by the employee and be dated and signed; and

2. Include:

a. The employee's current position number, job classification,
agency, work phone number, and work address;

b. The employee's immediate supervisor at the time of the
petition for removal;

c. The date the written reprimand was issued;

d. A statement by the employee that the employee has not
received any disciplinary actions or written reprimands in the three
(3) years prior to the petition; and

e. A statement that the information contained in the petition is
correct and complete to the best of the employee's knowledge, and
that the employee has provided notification of the petition to the
employee's current appointing authority.

(c) The petition for removal shall be mailed by first-class mail,
hand-delivered to the office of the Personnel Cabinet Secretary, or
submitted electronically as permitted by the Personnel Cabinet
Secretary.

(2) A petition for removal of a written reprimand shall be approved
by the Personnel Cabinet Secretary before the reprimand removal.

(a) The Personnel Cabinet Secretary shall approve or deny the
petition for removal within thirty (30) calendar days of receipt of the
petition.

(b) If the petition is denied, the Personnel Cabinet Secretary
shall notify the employee in writing and provide justification for
denial. The decision by the secretary with respect to the petition shall
be final and not appealable to the Personnel Board.

(c) If the petition is approved, the Personnel Cabinet Secretary
shall notify the employee and the appointing authority of the
employee's agency in writing of the approval.

(3) Upon removal from an employee's official personnel file
maintained by the Personnel Cabinet, a written reprimand shall be
handled as established in this subsection.

(&) The written reprimand shall be delivered to the Office of
Legal Services and remain in the custody and care of the Office of
Legal Services.

(b) The Office of Legal Services shall maintain the written
reprimand as confidential work-product materials for the availability
or use in any future legal proceeding.
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(c) If no legal proceeding involving the employee's personnel file
has been filed within five (5) years of receipt, the written reprimand
shall be permanently destroyed.

(d) Upon removal from the official personnel file, but prior to
destruction, a written reprimand shall not be considered as part of
any personnel action.

(e) The employing agency shall be notified by the Personnel
Cabinet of the removal of a written reprimand from an employee's
official personnel file.

GORDON A. ROWE, Jr., Executive Director

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 9:40 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 28,
2024, at 9:30 a.m., ET., at 1025 Capital Center Drive, Suite 105,
Frankfort, Kentucky 40601. Individuals interested in being heard at
this hearing shall notify this agency in writing by five workdays prior
to the hearing, of their intent to attend. If no notification of intent to
attend the hearing was received by that date, the hearing may be
cancelled. A transcript of the public hearing will not be made unless
a written request for a transcript is made. If you do not wish to be
heard at the public hearing, you may submit written comments on
the proposed administrative regulation. Written comments shall be
accepted through June 30, 2024. Send written notification of intent
to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Gordon A. Rowe, Jr., Executive Director,
Personnel Board, 1025 Capital Center Drive, Suite 105, Frankfort,
Kentucky 40601, phone (502) 564-7830, fax (502) 695-5799, email
personnelboard@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Gordon A. Rowe, Jr.

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
establishes the method for determining an employee’s work station,
the requirements governing a demotion, transfer, or reinstatement
of an employee, and requirements relating to written reprimands.

(b) The necessity of this administrative regulation: This
regulation is necessary to adopt requirements and procedures of
any actions taken or requested involving classified employees work
station, demotion, transfer, reinstatement and written reprimands.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 18A.078(1) and (4) requires the
Board to promulgate administrative regulations for the classified
service governing employee actions.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
will continue to provide effective administration of the statutes by its
requirements to process classified employee actions.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment clarifies that the time an employee has
to appeal a transfer is thirty (30) calendar days and corrects various
syntax and other errors.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary to provide uniform
employee actions across all state agencies.

(c) How the amendment conforms to the content of the
authorizing statutes: The board is required by KRS 18A.075 to
administer regulations for the classified service employees
governing demotion, transfer, reinstatement, and discipline.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment provides clarity and
consistency for effective administration of the procedures governing
employee actions.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This regulation affects all state
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government agencies with classified employees.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: There will not be any new actions required
of the entities identified in question (3) to comply with the amendment.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no additional cost to the entities to comply
with this regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Continued compliance of this
regulation will provide uniformity to the classified employee actions.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There will be no cost to implement this amendment.

(b) On a continuing basis: There will be no ongoing cost to
implement this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
There is no need for a source of funding to implement and enforce
this regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There will
not be an increase in fees or a necessity in funding to implement this
amendment. (8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: This
regulation, as amended, is not anticipated to generate any new or
additional fees.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:

(9) TIERING: Is tiering applied? No. This regulation, as
amended, treats all impacted employees the same.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 18A.075, 18A.075(1)(4) and 18A.005
through 18A.200.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Kentucky Personnel Board and all
State Government Agencies

(a) Estimate the following for the first year:

Expenditures: No expenditures will be spent because there is
no cost associated with the regulation.

Revenues: No revenue will be generated because there are no
fees associated with this regulation.

Cost Savings: There are no estimated costs for the following
year to administer the amendments to this regulation because there
are no beginning costs.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? No revenue will be generated because local
entities are not associated with this regulation.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): There are no local entities that are
associated with this regulation.

(a) Estimate the following for the first year:

Expenditures: No revenue will be generated because the
regulation doesn't affect local entities.

Revenues: No revenue will be generated because the
regulation doesn't affect local entities.

Cost Savings: There are no estimated costs for the following
year to administer the amendments to this regulation because local
entities are not affected by this regulation.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? No revenue will be generated in the future
because there is no revenue to begin with.

(4) Identify additional regulated entities not listed in questions
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(2) or (3): There are no other regulated entities associated with this
regulation.

(a) Estimate the following for the first year:

Expenditures: No revenue will be generated because no other
regulated entities are associated with this regulation.

Revenues: No revenue will be generated because no other
regulated entities are associated with this regulation because no
other regulated entities are associated with this regulation.

Cost Savings: There are no estimated costs for the following
year to administer the amendments to this regulation because no
other regulated entities are associated with this regulation.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years?

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: There will be
no fiscal impact by this amendment to the regulation because there
are no costs or fees associated.

(b) Methodology and resources used to determine the fiscal
impact: Facts, history and data reports.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) There have
never been a negative or adverse economic impact to any entity
from this regulation.

(b) The methodology and resources used to reach this
conclusion: Facts, history and data reports.

GENERAL GOVERNMENT CABINET
Personnel Board
(Amendment)

101 KAR 1:345. Disciplinary actions.

RELATES TO: KRS 18A.020, 18A.075, 18A.0751, 18A.095[-29
U.S.c.201]

STATUTORY AUTHORITY: KRS 18A.075(1), 18A.0751

NECESSITY, FUNCTION, AND CONFORMITY: KRS 18A.075
requires the Personnel Board to promulgate comprehensive
administrative regulations consistent with the provisions of KRS
18A.005 to 18A.200. KRS 18A.0751 specifies that the Personnel
Board promulgate comprehensive administrative regulations for the
classified service governing dismissals, suspensions, fines, and
other disciplinary measures. This administrative regulation
establishes conditions for instituting disciplinary measures and the
manner of notification.

Section 1. General Provision. Appointing authorities may
discipline employees for lack of good behavior or the unsatisfactory
performance of duties.

Section 2. Dismissal.

(1) The notice required by KRS 18A.095(6) and (7) may be
combined if all requirements of this administrative
regulation[regulations] are satisfied.

(2) When the employee is notified, copies of the notice of intent

to dismiss and the notice of dismissal [er-etherpenalization-]shall be

forwarded to the Personnel Cabinet Secretary.

Section 3. Demotion. When the employee is notified, copies of
the notice of demotion shall be forwarded to the Personnel Cabinet
Secretary.

Section 4. Suspension.

(1) A suspension shall not exceed thirty (30) working days.

(2) An employee on initial probation may also be suspended for
a period not to exceed thirty (30) days and shall be entitled to the
same provisions of notice contained in KRS 18A.095(8) with the
exception of the right of appeal.

(3) When the employee is notified, copies of the notice of
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suspension shall be forwarded to the Personnel Cabinet Secretary.

GORDON A. ROWE, Jr., Executive Director

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 9:40 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 28,
2024, at 9:30 a.m., ET., at 1025 Capital Center Drive, Suite 105,
Frankfort, Kentucky 40601. Individuals interested in being heard at
this hearing shall notify this agency in writing by five workdays prior
to the hearing, of their intent to attend. If no notification of intent to
attend the hearing was received by that date, the hearing may be
cancelled. A transcript of the public hearing will not be made unless
a written request for a transcript is made. If you do not wish to be
heard at the public hearing, you may submit written comments on
the proposed administrative regulation. Written comments shall be
accepted through June 30, 2024. Send written notification of intent
to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Gordon A. Rowe, Jr., Executive Director,
Personnel Board, 1025 Capital Center Drive, Suite 105, Frankfort,
Kentucky 40601, phone (502) 564-7830, fax (502) 695-5799, email
personnelboard@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Gordon A. Rowe, Jr.

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
defines conditions for instituting disciplinary measures and the
manner of notification.

(b) The necessity of this administrative regulation: This
regulation is necessary to set the requirements of processing
disciplinary actions.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: 18A.075, 18A.005 to 18A.200 specifies
that the Board adopt a regulation describing conditions for properly
instituting disciplinary measures and notification to the employee.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
will continue to provide effective administration of the statutes by its
requirements to process disciplinary actions.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment removes Chapter 13A from the
Statutory Authority and adds 29 U.S.C. 201 as it relates to this
regulation regarding a disciplinary fine.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary to provide uniformity with
the requirements of the Fair Labor Standards Act.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment verifies conformity with KRS
18A.075 and KRS 18A.0751 by fully describing the procedures for
instituting a disciplinary action.
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(d) How the amendment will assist in the effective
administration of the statutes: This amendment provides clarity and
consistently required for effectively processing disciplinary actions.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This regulation affects all state
government agencies.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: There will not be any new actions required
of the entities identified in question (3) to comply with the
amendment.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no additional cost to the entities to comply
with this regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Continued compliance of this
regulation will provide uniformity among all entities identified in
guestion 3.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There will be no cost to implement this amendment.

(b) On a continuing basis: There will be no ongoing cost to
implement this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
There is no need for a source of funding to implement and enforce
this regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There will
not be an increase in fees or a necessity in funding to implement this
amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
regulation, as amended, is not anticipated to generate any new or
additional fees.

(9) TIERING: Is tiering applied? No. This regulation, as
amended, treats all impacted employees the same.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 18A.075 and 18A.0751.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Personnel Board, Personnel Cabinet,
and all other State Government Agencies required to administer
disciplinary actions.

(a) Estimate the following for the first year:

Expenditures: No expenditures will be generated because
there is no cost to implementing this regulation.

Revenues: No revenue will be generated because there will be
no revenue as a result of this regulation.

Cost Savings: No cost savings will be generated because there
will be no expenditures there will be no cost savings.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will not be expenditures, revenues, or cost
savings in subsequent years as the regulation is written.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): There are no local entities
affected by this regulation because it doesn’t regard them.

(a) Estimate the following for the first year:

Expenditures: No expenditures will be generated because the
regulation doesn'’t affect them.

Revenues: No revenue will
regulation doesn'’t affect them.

be generated because the
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Cost Savings: No cost savings will be generated, because the
regulation doesn't affect them.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years?

(4) Identify additional regulated entities not listed in questions (2)
or (3): There are no other regulated entities affected by this regulation.

(a) Estimate the following for the first year:

Expenditures: No expenditures will be generated because the
regulation doesn'’t affect any other entities.

Revenues: No revenue will be generated because the
regulation doesn't affect any other entities.

Cost Savings: No cost savings will be generated because the
regulation doesn't affect any other entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be none because there is no
expenditures, revenues, or cost savings now as the regulation is
written.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: There will be
no fiscal impact to administer the amendments to this regulation
because no disciplinary fines have been collected in decades. There
is no need for disciplinary fines.

(b) Methodology and resources used to determine the fiscal
impact: Facts, History of this regulation and data reports proved that
the idea of disciplinary fines was not reality. They were inconsistent
across state government. There could be an appeal filed. Since the
action of disciplinary fines are removed from KRS Chapter 18A by
the passage of SB 153, there will never be fines assessed.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) No negative
or adverse economic impact will result because fines have not been
issued in many years.

(b) The methodology and resources used to reach this
conclusion: Facts, history, and data reports.

GENERAL GOVERNMENT CABINET
Personnel Board
(Amendment)

101 KAR 1:375. Employee grievances and complaints.

RELATES TO: KRS 18A.075, 18A.0751, 18A.095

STATUTORY AUTHORITY: KRS 18A.075, 18A.0751

NECESSITY, FUNCTION, AND CONFORMITY: KRS 18A.075
and 18A.0751 requires the Personnel Board to adopt
comprehensive administrative regulations consistent with the
provisions of KRS 18A.005 through 18A.200. KRS 18A.0751(1)(i)
requires the Personnel Board to promulgate an administrative
regulation governing employee grievances and complaints. This
administrative regulation establishes the requirements governing
employee grievances and complaints.

Section 1. Definition. "Grievance" means a complaint filed by an
employee that concerns some aspect of the employee's conditions
of employment:

(1) Over which the cabinet or agency has control; and

(2) That has occurred, or of which the employee has become
aware through the exercise of due diligence, within thirty (30)
calendar days prior to filing.

Section 2. General Provisions.

(1) An employee in the classified service who believes that they
have been subjected to unfair or unjust treatment concerning the
employee's conditions of employment may file a grievance. A
grievance shall be in accordance with this administrative regulation.

(2) A grievance concerning an action that is appealable directly
to the board pursuant to KRS 18A.095 may also be filed with the
cabinet or agency. The filing of a grievance with the cabinet or
agency shall not:
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(a) Prohibit the employee from also filing an appeal with the
board; or

(b) Extend the statutory appeal period.

(3) An employee utilizing the procedure established in this
administrative regulation shall be entitled to file a grievance without
interference, coercion, discrimination, or reprisal.

(4) An appointing authority shall inform its employees of the
provisions of this administrative regulation or any modifications in
the levels of review that have been approved by the Personnel
Board for the employee's cabinet or agency pursuant to Section 4(3)
of this administrative regulation.

Section 3. Procedures.

(1) A grievance shall be filed on a Grievance Form with an
employee's immediate supervisor within thirty (30) calendar days
following occurrence or the employee becoming aware, through the
exercise of due diligence, of the action that is the subject of the
grievance. If the action or conduct of the first line supervisor is the
basis of an employee's grievance, the grievance may be filed with
the second line supervisor.

(2) An employee shall state in writing the basis of the employee's
grievance or complaint together with the corrective action desired. If
an employee wishes to submit additional information or
documentation, the employee may attach it to the Grievance Form.

(3) If a grievance is filed that alleges discrimination on the basis
of race, color, religion, national origin, sex, disability, or age forty (40)
or over, the recipient of this grievance shall immediately notify the
cabinet or agency EEO coordinator to comply with the affirmative
action plan.

(4) Interviews to evaluate or investigate the grievance outside of
normal work hours with the grievant or other employees shall entitle
employee participants to compensatory time.

(5) Interviews to evaluate or investigate the grievance held with
the grievant or other employees shall not require the use of leave time.

(6) Parties may have a representative present at each step of
the grievance procedure.

Section 4. Grievance Levels.

(1) Except as provided by Section 3(1) of this administrative
regulation, the immediate supervisor shall, upon investigation, issue
findings and a decision in writing to the employee within ten (10)
work days after receipt of the grievance. If the responding supervisor
is unable to resolve the complaint to the satisfaction of the
employee, the employee may request review of the grievance, which
shall be requested within five (5) work days of receipt of the decision
by the next appropriate level.

(2) The next line supervisors shall each have five (5) work days
to respond to the grievance. The employee shall have five (5) work
days after each intermediate supervisory review to decide to appeal
the grievance to the next level.

(3) If the line supervisors are unable to resolve the grievance to
the satisfaction of the employee, the employee may request review
of the grievance, which shall be requested within five (5) work days
of receipt of the decision of the final line supervisor by the appointing
authority for a final determination. The appointing authority, upon
investigation, shall issue findings and a final determination in writing
to the employee within twenty (20) work days.

(4) Unless the time limits have been extended by agreement of
the parties, failure of supervisory or management personnel to
respond within the established time limits shall automatically
advance the grievance to the next review level.

(5) An intermediate grievance level may be waived. Waiver shall
be by written agreement of the parties.

Section 5. Incorporation by Reference.

(1) "Grievance Form", April 2024,[October2011;] is incorporated
by reference.

(2) This material may be found on the Personnel Board's Web
site, https://personnelboard.ky.gov, and may be inspected, copied,
or obtained, subject to applicable copyright law, from the Web site
and at the Personnel Board's physical address[Beard], 1025 Capital
Center Drive,[Briver;] Suite 105, Frankfort, Kentucky 40601,
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Monday through Friday, 8 a.m. to 4:30 p.m.

GORDON A. ROWE, Jr., Executive Director

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 9:40 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 28,
2024, at 9:30 a.m., ET., at 1025 Capital Center Drive, Suite 105,
Frankfort, Kentucky 40601. Individuals interested in being heard at
this hearing shall notify this agency in writing by five workdays prior
to the hearing, of their intent to attend. If no notification of intent to
attend the hearing was received by that date, the hearing may be
cancelled. A transcript of the public hearing will not be made unless
a written request for a transcript is made. If you do not wish to be
heard at the public hearing, you may submit written comments on
the proposed administrative regulation. Written comments shall be
accepted through June 30, 2024. Send written notification of intent
to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Gordon A. Rowe, Jr., Executive Director,
Personnel Board, 1025 Capital Center Drive, Suite 105, Frankfort,
Kentucky 40601, phone (502) 564-7830, fax (502) 695-5799, email
personnelboard@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Gordon A. Rowe, Jr.

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
defines conditions for instituting disciplinary measures and the
manner of notification.

(b) The necessity of this administrative regulation: This regulation
is necessary to set the requirements of processing disciplinary actions.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: 18A.075, 18A.005 to 18A.200 specifies
that the Board adopt a regulation describing conditions for properly
instituting disciplinary measures and notification to the employee.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
will continue to provide effective administration of the statutes by its
requirements to process disciplinary actions.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment incorporates by reference the revised
Grievance Form.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary to provide uniformity with
the requirements of KRS Chapter 18A.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment verifies conformity with KRS
18A.075 and KRS 18A.0751 by fully describing the procedures for
instituting a disciplinary action and providing the Grievance Form.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment provides clarity and
consistently required for effectively processing disciplinary actions.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This regulation affects all state
government agencies.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: There will not be any new actions required
of the entities identified in question (3) to comply with the amendment.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no additional cost to the entities to comply
with this regulation.
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(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Continued compliance of this
regulation will provide uniformity among all entities identified in
question 3.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There will be a minimal one-time cost to implement
this amendment by revising the Grievance Form.

(b) On a continuing basis: There will be no ongoing cost to
implement this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
There is no need for a source of funding to implement and enforce
this regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There will
not be an increase in fees or a necessity in funding to implement this
amendment. It will be a minimal one-time cost.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
regulation, as amended, is not anticipated to generate any new or
additional fees.

(9) TIERING: Is tiering applied? No. This regulation, as
amended, treats all impacted employees the same.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 18A.075 and 18A.0751.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: Personnel Board, Personnel Cabinet,
and all other State Government Agencies required to administer
disciplinary actions.

(a) Estimate the following for the first year:

Expenditures: No expenditures will be generated.

Revenues: No revenue will be generated.

Cost Savings: No cost savings will be generated.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? N/A

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): N/A

(a) Estimate the following for the first year:

Expenditures: No expenditures will be generated.

Revenues: No revenue will be generated.

Cost Savings: No cost savings will be generated.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years?

(4) Identify additional regulated entities not listed in questions
(2) or (3): N/A

(a) Estimate the following for the first year:

Expenditures: No expenditures will be generated.

Revenues: No revenue will be generated.

Cost Savings: No cost savings will be generated.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? N/A

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: There will be
a minimal one-time revision/printing cost resulting in a fiscal impact
to administer the incorporation by reference of the amended
Grievance Form to this regulation.

(b) Methodology and resources used to determine the fiscal
impact:

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) No negative
or adverse economic impact will result.

(b) The methodology and resources used to reach this conclusion:
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FINANCE AND ADMINISTRATION CABINET
Kentucky Public Pensions Authority
(Amendment)

105 KAR 1:001. Definitions for 105 KAR Chapter 1.

RELATES TO: KRS 16.505-16.652, 61.510-61.705, 78.510-
78.852

STATUTORY AUTHORITY: KRS 61.505(1)(9)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
61.505(1)(g) authorizes the Kentucky Public Pension Authority on
behalf of the Kentucky Retirement Systems and the County
Employees Retirement System to promulgate administrative
regulations that are consistent with the provisions of KRS 16.505 to
16.652, 61.505, 61.510 to 61.705, and 78.510 to 78.852. This
administrative regulation establishes definitions for 105 KAR Chapter
1.

Section 1. Definitions. The following definitions shall apply to
105 KAR Chapter 1 unless otherwise required by context or
otherwise defined in a specific administrative regulation:

(1) "AAC" means:

(a) Prior to April 1, 2021, the Administrative Appeals Committee
of the Board of Trustees of the Kentucky Retirement Systems.

(b) Beginning April 1, 2021, the separate or joint Administrative
Appeals Committees of the Board of Trustees of the Kentucky
Retirement Systems and the Board of Trustees of the County
Employees Retirement System in accordance with KRS 61.645(16)
and 78.782(16).

(2) "Accumulated account balance"
16.505(40), 61.510(41), and 78.510(38).

(3) "Accumulated contributions" is defined by KRS 16.505(7),
61.510(12), and 78.510(12).

(4) "Accumulated employer credit"
16.505(39), 61.510(40), and 78.510(37).

(5) "Act in line of duty" or "in line of duty" is defined by KRS
16.505(19) and 78.510(48).

(6) "Active member" means a member who is participating in the
systems.

(7) "Actuarial equivalent" is defined by KRS 16.505(13),
61.510(17), and 78.510(17).

(8) "Agency" means:

(a) Prior to April 1, 2021, the Kentucky Retirement Systems,
which administered the State Police Retirement System, the
Kentucky Employees Retirement System, and the County
Employees Retirement System; and

(b) Beginning April 1, 2021, the Kentucky Public Pensions
Authority, which is authorized to carry out the day-to-day
administrative needs of the Kentucky Retirement Systems (comprised
of the State Police Retirement System and the Kentucky Employees
Retirement System) and the County Employees Retirement System.

(9) "Agency reporting official" is defined by KRS 78.510(20).

(10) "Alternate payee" is defined by KRS 16.505(38),
61.510(39), and 78.510(36).

(11) "Authorized leave of absence" is defined by KRS
16.505(14).

(12) "Beneficiary" is defined by KRS 16.505(25), 61.510(26),
and 78.510(25).

(13) "Boards" means the Board of Trustees of the Kentucky
Retirement Systems and the Board of Trustees of the County
Employees Retirement System.

(14) "Bona fide promotion or career advancement" is defined by
KRS 61.598(1) and 78.545(22).

(15) "Career threshold" is defined by KRS 61.702(4)(e).9.a. and
78.5536(4)(e)9.a.

(16) "County" is defined by KRS 78.510(3).

(17) "Creditable compensation” is defined by KRS 16.505(8),
61.510(13), and 78.510(13).

(18) "Current rate of pay" is defined by KRS 16.505(24),
61.510(25), and 78.510(24).

(19) "Current service" is defined by KRS 16.505(4), 61.510(10),
and 78.510(10).

is defined by KRS

is defined by KRS
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(20) "DAC" means:

(a) Prior to April 1, 2021, the Disability Appeals Committee of
the Board of Trustees of the Kentucky Retirement Systems.

(b) Beginning April 1, 2021, the separate or joint Disability
Appeals Committees of the Board of Trustees of the Kentucky
Retirement Systems and the Board of Trustees of the County
Employees Retirement System in accordance with KRS 61.665(4)
and 78.545(11).

(21) "Department” is defined by KRS 61.510(3).

(22) "Dependent child" is defined by KRS 16.505(17) and
78.510(49).

(23) "Disability retirement date" is defined by KRS 16.505(16),
61.590(5)(b), and 78.510(51).

(24) "Duty-related injury" is defined by KRS 61.621(2) and
78.545(20).

(25) "Early retirement date" is defined by KRS 16.505(20),
61.590(5)(c), and 78.545(4).

(26) "Employee" is defined by KRS 61.510(5) and 78.510(6).

(27) "Employer" is defined by KRS 16.505(3), 61.510(6), and
78.510(7).

(28) "Employer's effective cessation date" is defined by KRS
61.522(1)(c) and 78.535(1)(c).

(29) "End of day" means:

(a) 11:59 p.m. Eastern Time, on the date referenced; and

(b) If the date referenced falls on a Saturday, Sunday, a public
holiday listed in KRS 2.110, a day on which the retirement office is
actually and legally closed, or any other state or federal holiday that
disrupts mail service, then the time period shall be met if the
application, documentation, form, notice, or other requested or
required information is filed or submitted no later than 11:59 p.m.
Eastern Time on the next business day following the weekend,
holiday, or date of closure.

(30) "Examiner" means the medical examiners as provided in
KRS 61.665 and 78.545(11).

(31) "File" means a form or document has been received at the
retirement office by mail, fax, secure email, in-person delivery, or via
Self Service on the Web site maintained by the agency (if available).

(32) "Final compensation" is defined by KRS 16.505(9),
61.510(14), and 78.510(14).

(33) "Final rate of pay" is defined by KRS 16.505(10),
61.510(15), and 78.510(15).

(34) "Fiscal year" is defined by KRS 16.505(32), 61.510(19), and
78.510(19).

(35) "Full-time student" means a person:

(a) Enrolled in a postsecondary program of study that meets the
full-time student requirements of the institution in which he or she is
enrolled;

(b) Enrolled in a continuing education or training program that
meets the full-time requirements of the program or institution in
which he or she is enrolled; or

(c) Enrolled in high school or a GED program that meets the full-
time student requirements of the program or institution in which he
or she is enrolled.

(36)[(35)] "Gainful employment" means work in any capacity that
is, or may be, performed with regularity and is, or may be, usually
done for pay, whether or not pay is received, including seasonal,
volunteer, part-time, and on-call work.

(837)[(36)] "Grandfathered service"
61.552(9)(b) and 78.545(7).

(38)[(37A)] "Hazardous disability" is defined by KRS 16.505(23)
and 78.510(47).

(39)[€38)] "Hazardous position" means a regular full-time officer
as defined by 16.505(22), or a "hazardous position" as defined by
61.592(1)(a), 78.510(42), and 78.5520(1).

(40) "Hazardous service" means the number of years and
months of employment as an employee in a hazardous position.

(41)[39)] "Hospital and medical insurance plan” is defined by
KRS 61.702(1)(a) and 78.5536(1)(a).

(42)[€46)] "In line of duty" or "act in line of duty" is defined by
KRS 16.505(19) and 78.510(48).

(43)[(41)] "Inactive member" means a member who is not
participating in the system.

(44)[¢42)] "Increment"

is defined by KRS

is defined by KRS 61.510(29) and
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78.510(44).

(45)[¢43)] "Instructional staff" is defined by KRS 61.510(48).

(46)[¢44)] "Invalid," if used in reference to a form, means that the
form does not meet the requirements to be valid, and shall not be
processed by the agency.

(47)[(45)] "Last day of paid employment" is defined by KRS
16.505(30), 61.510(32), and 78.510(45).

(48)[(46)] "Level percentage of payroll amortization method" is
defined by KRS 61.510(28) and 78.510(43).

(49)[(47)] "Medical information” as used in KRS 61.610, 61.615,
61.665, 78.5526 and 78.5528:

(a) Means reports of examinations or treatments; medical signs
that are anatomical, physiological, or psychological abnormalities that
can be observed; psychiatric signs that are medically demonstrable
phenomena indicating specific abnormalities of behavior, affect,
thought, memory, orientation, or contact with reality; or laboratory
findings that are anatomical, physiological, or psychological
phenomena that can be shown by medically acceptable laboratory
diagnostic techniques, including chemical tests, electrocardiograms,
electroencephalograms, X-rays, and psychological tests; and

(b) Does not mean written statements from medical providers
alone unless accompanied by supporting contemporaneous records
as established in paragraph (a) of this subsection.

(50)[¢48)] "Member" is defined by KRS 16.505(21), 61.510(8),
and 78.510(8).

(51)[(49)] "Membership date" is defined by KRS 16.505(35),
61.510(36), and 78.510(33).

(52)[¢508)] "Month" is defined by KRS 16.505(34), 61.510(35),
and 78.510(32).

(53)[(51)] "Monthly average pay" is defined by KRS 16.505(41),
61.510(45), and 78.510(52).

(54)[(52)] "Monthly contribution rate" means the maximum
contribution the systems will pay toward the premium of a retired
member based on:

(a) The amount determined by the boards as provided in KRS
61.702(1)(b), 61.702(4)(b)-(d), 78.5536(1)(b), and 78.5536(4)(b)-(d)
for a retired member who began patrticipating in the systems on or

if the member has not retired or taken a refund from the other state-
administered retirement system.

(69)[¢65)] "Past service" is defined by KRS 61.552(5)(a) and
78.545(7).

(70)[¢e6)] "Person" means a natural person.

(71)[(6H] "Premium" means the monthly dollar cost required to
provide hospital and medical insurance plan coverage for a
recipient, a recipient's spouse, or a disabled or dependent child.

(72)[(68)] "Prior service" is defined by KRS 16.505(5),
61.510(11), and 78.510(11).

(73)[¢69)] "Provide," if used in reference to a form or other
document, means the agency makes a form or document available
on its Web site (if appropriate) or by mail, fax, secure email, or via
Self Service on the Web site maintained by the agency (if available).

(74)[(#6)] "Qualified domestic relations order" is defined by KRS
16.505(37), 61.510(38), and 78.510(35).

(75)[(+1)] "Recipient" is defined by KRS 16.505(26), 61.510(27),
and 78.510(26).

(76)[(#2)] "Reemployment" means the retired member's first
date of employment with a participating employer following his or her
most recent retirement date.

(T7N)[3)] "Regular full-time officers" is defined by KRS
16.505(22).

(78)[(#4)] "Regular full-time position" is defined by KRS
61.510(21) and 78.510(21).

(79)[(#5)] "Retired member" is defined by KRS 16.505(11),
61.510(24), and 78.510(23).

(80)[(#6)] "Retirement allowance" is defined by KRS 16.505(12),
61.510(16), and 78.510(16).

(81) "Retirement date" means a member's effective retirement
date as described in KRS 61.590(5) and 78.545(4).

(82)[(FH] "Retirement office" is defined by KRS 16.505(28),
61.510(31), and 78.510(29).

(83)[(#8)] "School board" is defined by KRS 78.510(4).

(84)[(79)] "School term or year" is defined by KRS 78.510(28).

(85) "Self-Service Web site" means the secure Member Self-
Service or Retiree Self-Service agency Web site.

before June 30, 2003; or

(b) The amount per month earned by the retired member based
on vears of service as provided in KRS 61.702(4)(e) and
78.5536(4)(e) for a retired member who began participating in the
systems on or after July 1, 2003.[is-defined-by KRS-61-702(1}(b)and
78.5536(1)(b)

- .

(55)[(53)] "Nominal fee" is defined by KRS 61.510(43) and
78.510(40).

(56)[¢54)] "Non-core services independent contractor" is defined
by KRS 61.5991(9).

(57N)[55)] "Nonhazardous position”
61.510(44) and 78.510(41).

(68) "Nonparticipating position" means any position of
employment with a participating employer other than a regular full-
time position or a reqular full-time officer position.

(59)[¢56)] "Normal retirement age" means the age at which the
member meets the requirements for his or her normal retirement date.

(60)[(5A] "Normal retirement date" is defined by KRS
16.505(15), 61.510(18), 61.590(5)(a), and 78.510(18).

(61)[(58)] "Objective medical evidence" is defined by KRS
16.505(31), 61.510(33), and 78.510(46).

(62)[(59)] "Officers and employees of the General Assembly" is
defined by KRS 61.510(20).

(63)[¢66)] "Optional allowance" is defined by KRS 16.505(18).

is defined by KRS

(64)[¢61)] "Participant® is defined by KRS 16.505(36),
61.510(37), and 78.510(34).
(65)[¢62)] "Participating” is defined by KRS 16.505(33),

61.510(34), and 78.510(31).

(66)[(63)] "Participating employer" means any employer that
participates in one (1) of the systems operated by the agency.

(67) "Participating position" means a reqgular full-time position, a
reqular full-time officer position, or other positions that meet the
requirements of KRS 61.680(6)(a) and 78.545.

(68)[¢64)] "Participation date" means the earlier of "membership
date" as defined in this section or the date on which the member
began participating in another state-administered retirement system
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(86)[(86)] "Service" is defined by KRS 16.505(6), 61.510(9), and
78.510(9).

(87)[¢81)] "State" means the Commonwealth of Kentucky.

(88) State-administered retirement system" means the
retirement systems with reciprocity as described in KRS 61.680.

(89) "Submit" means the required form, documentation, report,
or payment has been received by the retirement office via mail, fax,
electronic mail, the Self-Service Web site, the Employer Self-Service
Web site, or other mode specifically detailed in an administrative
regulation.

(90)[(82)] "Systems" means the State Police Retirement System
(KRS 16.505 to 16.652), the Kentucky Employees Retirement
System (KRS 61.510 to 61.705), and the County Employees
Retirement System (KRS 78.510 to 78.852).

(91)[¢83)] "Total and permanent disability" is defined by KRS
16.582(1)(a) and 78.5524(1)(a)1.

(92)[(84)] "Valid," if used in reference to a form, means that all
required sections of a form are filled out, the form has been fully
executed by the required person or the person's legal
representative, and all supporting documentation required by the
form is included with the form.

(93)[¢85)] "Volunteer" is defined by KRS 61.510(42) and
78.510(39).

DAVID L. EAGER, Executive Director

APPROVED BY AGENCY: March 21, 2024

FILED WITH LRC: March 25, 2024 at 11:15 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing to allow for public comment on this administrative regulation
shall be held on Tuesday, June 25, 2024, at 10:00 a.m. Eastern
Time at the Kentucky Public Pensions Authority (KPPA), 1270
Louisville Road, Frankfort, Kentucky 40601. Individuals interested in
presenting a public comment at this hearing shall notify this agency
in writing no later than five workdays prior to the hearing of their
intent to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. A transcript of
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the public hearing will not be made unless a written request for a
transcript is made.

CONTACT PERSON: Jessica Beaubien, Policy Specialist,
Kentucky Public Pensions Authority, 1260 Louisville Road,
Frankfort, Kentucky 40601, phone (502) 696-8800 ext. 8570, fax
(502) 696-8615, email Legal.Non-Advocacy @kyret.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jessica Beaubien

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes definitions for Title 105 of the
Kentucky Administrative Regulations.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the definitions for
Title 105 of the Kentucky Administrative Regulations.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the authorizing statute by establishing definitions for Title 105 of
the Kentucky Administrative Regulations, which contains
administrative regulations for the Kentucky Public Pensions
Authority and the systems for which it provides operations.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the statutes by establishing definitions for the administrative
regulations in Title 105 of the Kentucky Administrative Regulations.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment adds several new definitions.

(b) The necessity of the amendment to this administrative
regulation: These additional definitions are needed to assist in the
effective administration of statues by establishing them as
definitions for the administrative regulations in Title 105 of the
Kentucky Administrative Regulations.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the authorizing
statute by adding definitions for Title 105 of the Kentucky
Administrative  Regulations, which contains administrative
regulations for the Kentucky Public Pensions Authority and the
systems for which it provides operations.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will assist in the
effective administration of the statutes by adding definitions for the
administrative regulations in Title 105 of the Kentucky Administrative
Regulations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation may affect
over 420,000 members of the systems for which the Kentucky Public
Pensions Authority provides operations as well as their spouses,
dependent children, and beneficiaries. Additionally, this administrative
regulation may affect 1,452 employers that participate in the State
Police Retirement System, the Kentucky Employees Retirement
System, and the County Employees Retirement System. Finally, this
administrative regulation will affect the Kentucky Public Pensions
Authority and the three (3) systems for which it provides operations,
the State Police Retirement System, the Kentucky Employees
Retirement System, and the County Employees Retirement System.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: None.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): This regulation will not cost any additional funds.

(c) As a result of compliance, what benefits will accrue to the
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entities identified in question (3): This administrative regulation will
assist all entities identified in question (3) with understanding the
administrative regulations in Title 105 of the Kentucky Administrative
Regulations. (5) Provide an estimate of how much it will cost to
implement this administrative regulation:

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: None.

(b) On a continuing basis: None.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
There is no funding needed.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There is
no increase in fees or funding required.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied. All
entities have the same requirements.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 61.505(1)(g)

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Kentucky Public Pensions
Authority (KPPA) is the promulgating agency. The other affected
state units are the employers that participate in the State Police
Retirement System or the Kentucky Employees Retirement System.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? None.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): The employers that participate in
the County Employees Retirement System may be impacted by this
administrative regulation.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? None.

(4) Identify additional regulated entities not listed in questions
(2) or (3): None.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? None.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: There is no
fiscal impact for this administrative regulation.

(b) Methodology and resources used to determine the fiscal
impact: There is no fiscal impact for this administrative regulation.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation will not have a "major economic impact".

(b) The methodology and resources used to reach this
conclusion: There is no major economic impact for this
administrative regulation.
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FINANCE AND ADMINISTRATION CABINET
Kentucky Public Pensions Authority
County Employees Retirement System

(Amendment)

105 KAR 1:120. Participation of County Employees
Retirement System employers[agencies].

RELATES TO: KRS 78.510-78.990[#8-510(3);78-530;,78:532;
#8-535,78-780], 26 U.S.C. 414(d), 29 U.S.C. 1002(32)

STATUTORY AUTHORITY: KRS [61-645(9)}e)}—]78.510(3),
78.782[78-780]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
[61.645(9)(g) —authorizesthe Board —of - Trustees—of Kentucky
Retirement-Systems—to—promulgate—alladminisirative regulations

) ¥ :

178.510(3) authorizes the Board of Trustees of the County
Employees Retirement System[beard] to determine the eligibility of
a prospective employer[an—ageney] to participate in the County
Employees Retirement System_ (CERS)[—er—CERS]. KRS
78.782[#8-#80] authorizes the Board of Trustees of the County
Employees Retirement System to promulgate administrative
regulations not inconsistent with the provisions of KRS 78.510 to
78.852 that are necessary or proper to carry out the provisions of

KRS 78.510 to 78.852.[board-to-govern—-and-controb-CERS-in-the

same—manner—in—which—it—administers—the—Kentucky—Employee
Retirement-System:] This administrative regulation establishes the
procedures and requirements for employer participation_in CERS.

Section 1. Definitions.

Q) [Ahemateuplan—mealas%euplarwndepwhlewan%mpleyer

-]

[€2)] "Board" is defined by KRS 78.510(2).

(2) "Inactive employer" means a patrticipating employer that
ceases to have any employees in_a reqular full-time position
participating in the system.

(3) "Merged employer" means one (1) or more participating
employers that have merged with one or more participating or non-
participating employers into a new single entity or operating under
the name of one (1) of the participating or non-participating
employers that are part of the merger.

(4) "New or separate employer" means:

(a) A participating employer that forms, becomes, or is bought
out by a non-participating employer; or

(b) A participating employer that dissolves or becomes an
inactive employer, and another distinct entity is formed and assumes
responsibility for a portion or all of the business.

(5) "Non-patrticipating employer" means:

(a) An entity that does not participate in the system; or

(b) An entity that applied for participation in the system and:

1. Is pending a determination of participation;

2. Withdrew its application; or

3. Was denied or failed to complete the requirements to be
approved for participation.

(6) "Split or separated employer" means a participating
employer that divides into two (2) or more distinct entities.

(N[E3)] "System"[* “] is defined by KRS
78.510(1).

Section 2. Participation in the System. For a prospective
employer to participate in the system, the prospective employer
shall:

(1)_ Meet[An—ageney—may—participate—in—CERS—ifthebeard

[(2)] [Meets] the definition of county in KRS 78.510(3);

(2)[(b}] Be[ts] qualified to establish and maintain a governmental
plan as defined in 26 U.S.C. 414(d) and 29 U.S.C. 1002(32);

(3)[¢e)] Have an irrevocable contract with the Kentucky
Personnel Cabinet for health insurance coverage for its employees

in_accordance with KRS 78.530(1)(b);[Satisfactorily-completes-the
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. ) . . . . ior:]
_[((_4)] _ [Subnm%s—au—ferms—aﬂd—deeumems—neeessaw—m

-and]

(4)[te)] Comply[Cemplies] with:

(a)[%] KRS 78.510 through 78. 852[184390] and

(b)[2:] KAR Title 105;[ :

(5) Complete the requlrements of Sections 3-5 of thls
administrative regulation; and

(6) Receive board approval in accordance with Section 6 of this
administrative regulation.

Section 3. Determining Prospective Employer's Qualification to
Participate.

(1) A prospective employer shall submit a resolution or
ordinance by its controlling board authorizing participation in the
system as provided by KRS 78.530(1) within twelve (12) months of
the date the resolution or ordinance was passed.

(2) No later than the end-of-day ninety (90) calendar days from
the date the resolution or ordinance indicated in subsection (1) of
this section is submitted, the prospective employer shall submit:

(a) Its Articles of Incorporation, bylaws, ordinance, or other
document establishing or creating the prospective employer;

(b) Its current fiscal year budget;

(c) Its health insurance contract as described in Section 2(1)(c)
of this administrative requlation;

(d) A valid Form 2010, Election or Rejection of Participation,
completed by all current employees;

(e) A valid Form 7075, Employer Contact Information;

(f) A valid Form 7250, Verification of Payments Qutside Regular
Wages;

() A valid Form 7280, Employer Certification of Installment
Purchase of Service;

(h) A valid Form 7851, Data Use Agreement;

(i) A valid Form 7071, Employer Self Service Employer
Administrator Account Creation Request; and

(1) If requested by the agency, a letter from the U.S. Internal
Revenue Service or U.S. Department of Labor that states the entity
sufficiently meets the governmental requirements to participate in a
qualified governmental retirement plan.

3)

(a) Once the requirements of subsections (1)—(2) of this section
are received by the agency, the agency shall review the
documentation and determine if the prospective employer meets the
requirements for participation in the system.

(b) If a prospective employer meets the requirements for
participation in the system, the agency shall initiate a trial period of
participation for the prospective employer in accordance with
Section 4 of this administrative regulation.

Section 4. Trial Period.
(D[] The prospective empIover[Pner—te—bea#d—app#eval—ef—an
] shall

serve a three (3) month trial period_which shall beq_n on the first day
of the month following the completion to the requirements as
provided in Sections 2-3 of this administrative requlation.

(2) During the trial period, the prospective employer[—during
which-it] shall:

(a) Submit all reports required by KRS 78.625 in accordance
with 105 KAR 1:140;

(b) Remit applicable employer, employee, and health insurance
contributions in accordance with 105 KAR 1:140; and

(c) Require employee patrticipation in accordance with KRS
78.530, 78.531, 78. 535 and 78 540.

[2—] [Repemﬂg—e#—eenmbuﬂens—]

Section 5. Submission to the Board. Once the requirements of
Sections 2-4 of this administrative regulation are complete, the
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agency shall provide the board the prospective employer's:
(1) Trial period results;
(2) Current fiscal year's budget; and
(3) Resolution or ordinance authorizing participation in the

Section 9. Split, Separated, or New Entity.

(1) Prior to beginning the formal process and not less than six
(6) months prior to the effective date of splitting, separating, or
becoming a new entity, a participating employer shall submit a

system.

Section 6. Board Review.

(1) The prospective employer shall obtain authorization to
participate from the board as provided by KRS 78.510(3).

(2)[€3)] The board may deny participation if it determines that_a
prospective employer][:]

[(&)] [An—ageney] has failed to comply with the provisions of
Sections 2-4 of this administrative requlation,[subsection-(1)-of this
seetion;] orif the prospective employer's

[(b)] [Hs] participation will have:

(@)[%] An adverse impact on the tax qualification of the
system[CGERS], pursuant to 26 U.S.C. 414(d) or any other applicable
federal law and administrative regulation; or

(b)[2:] A significant adverse impact on the actuarial soundness
of the system[CERS].

3

(©)]

(@[] If the board denies a prospective employer'sjan
ageney's] request to participate in the system,[CERS;] it shall refund
to the prospective employer[ageney] and its employees the
contributions paid by them to the system[GERS] during the
prospective employer's[ageney's] trial period.

(b) If the board approves the prospective employer's request to
participate in the system, the

[Seetion-3-] [The] effective date of participation shall be the first
day of the trial period as indicated in Section 4 of this administrative

requlation.:]

Section 7.[Section-4-] Alternate Patrticipation Plan.

(1) If a prospective employer[an-ageney] wishes to participate
under the alternate participation plan_pursuant to KRS 78.530(3), it
shall request the board[Kentucky-Retirement-Systems] to conduct
an actuarial study to determine the cost of purchasing past service
for eligible employees prior to adoption of a resolution or ordinance

written notification of its intended split, separation, or formation of a
new_entity. The written notification shall be submitted on the
participating employer's official letterhead.

(2) Once the agency is notified of the split, separation, or
formation of a new entity, or becomes aware through any means,
the agency shall determine whether:

(a) A new or separate employer has been created; or

(b) Split or separated employers have been created.

3)

(a) A split, separated, or new employer shall participate in the
system if, by the end of day fifteen (15) calendar days from the date
of the split, separation, or formation of a new entity, all the
requirements prescribed in Section 3(2) of this administrative
requlation are submitted.

(b) The participation date shall be:

1. The first day of the month following the date all the required
documentation was received, if received by the 15th day of the
month; or

2. The first day of the month following the month after the date
all the required documentation was received, if received after the
15th day of the month.

(c) The split, separated, or new employer shall comply with KRS
78.510 through 78.852 and KAR Title 105 as of the participation
date.

(d) If the split, separated, or new employer fails to complete the
requirements of paragraph (a) of this subsection, then the split,
separated, or new employer shall only participate if it takes all steps
to participate in the system in accordance with KRS 78.530 and this
administrative requlation.

(4) If there is a lapse in participation between the date the
employer split, separated, or became a new entity and when it began
participating, an employee who worked during the lapsed time may
purchase service credit for that time by paying a delayed contribution
payment if he or she elected to participate on a valid Form 2010,
Election or Rejection of Participation, at the time the split, separated,
or new entity began participating. The service shall not be included:

(a) In the member's total service for purposes of determining
benefits under KRS 78.5536; or

(b) Toward retirement eligibility for members with a participation
date on or after August 1, 2004, in accordance with KRS

by its controlling board authorizing participation in the system[an
order-to-participate].
(2)[Section—5-] [An—agency—shall-designate—a—person—to—be

reporting requirements established in:]
[(D)] [105-KAR-1:130;]
[(2)] [105-KAR 1:140;]
[(3)] [205 KAR 1:150;]
[(4)] [105-KAR-1:160;]
[(5)] [105-KAR-1:170;]
[(6)] [105 KAR 1:210; and]
[D)] [105-KAR-1:250:]

[Seetion-6:] The annual installment to amortize the cost of the
employees' service under the alternate participation plan shall not
be less than ten (10) percent of the total annual payroll for
nonhazardous employees and fifteen (15) percent of the total annual
payroll for hazardous employees included in the alternate
participation plan. The payment shall be due each year on the first
day of the month in which participation began.

Section 8. Continued Participation. Pursuant to KRS 78.530(2),
once an employer begins participating in the system, the employer

61.552(10)(c), and 78.545.

Section 10. Merged Employer.

(1) Prior to beginning the formal process and not less than six
(6) months prior to the effective date of merging, a participating
employer shall submit a written notification of its intended merger.
The written notification shall be submitted on the participating
employer's official letterhead.

(2) Once the agency is notified of the merger, or becomes aware
by other means, the agency shall determine whether two (2) or more
participating employers, or one (1) or more participating employer
and one (1) or more non-participating employer have become a
merged employer.

(3) Once the merger is complete, the merged employer shall
comply with KRS 78.510 through 78.852 and KAR Title 105.

Section 11. Inactive Employers.

()(@)1. If an employer becomes an inactive employer, the
employer shall submit a written notification on its official letterhead
stating that the employer is an inactive employer.

2. Each year by the end of day on the last day of the month of
the fiscal year, an inactive employer shall submit a written
notification on its official letterhead stating that it remains an inactive

shall continue to participate as long as it remains qualified unless:
(1) The board requires the employer to involuntarily cease
participation in accordance with KRS 78.535(2)(b); or
(2) A voluntary cessation is allowed pursuant to KRS

employer, or stating that the employer is no longer an inactive
employer as applicable.

(b) If an employer ceases to become an inactive employer, the
employer shall:

78.535(2)(a).

2263

1. Submit a written notification on its official letterhead stating
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that the employer is no longer an inactive employer by the end of
day thirty (30) calendar days from having a participating employee;
and

2. Beqin reporting a participating employee the month after he
or she becomes a patrticipating employee.

(c) The agency shall determine whether a participating employer
is an inactive employer.

(2) Employers shall comply with KRS 78.510 through 78.852
and KAR Title 105, regardless of the employer's status as an inactive
employer.

(3) The agency shall periodically audit inactive employers to
determine if they remain inactive employers.

Section 12. Incorporation by Reference.

(1) The following forms are incorporated by reference:

(a) Form 2010, "Election or Rejection of Participation", updated
March 2024;

(b) Form 7071, "Employer Self Service Employer Administrator
Account Creation Request”, updated March 2024;

(c) Form 7075, "Employer Contact Information", updated March
2024;

(d) Form 7250, "Verification of Payments Outside Regular
Wages", updated March 2024;

(e) Form 7280, "Employer Certification of Installment Purchase
of Service", updated March 2024; and

(f) Form 7851, "Data Use Agreement”, updated January 2024.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Public Pensions
Authority, 1260 Louisville Road, Frankfort, Kentucky 40601, Monday
through Friday, from 8 a.m. to 4:30 p.m. This material is also
available on the Kentucky Public Pensions Authority's Web site at

kyret.ky.gov.

ED OWENS, CEO

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 12, 2024 at 2:15 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing to allow for public comment on this administrative regulation
shall be held on Tuesday, June 25, 2024, at 10:00 a.m. Eastern
Time at the Kentucky Public Pensions Authority (KPPA), 1270
Louisville Road, Frankfort, Kentucky 40601. Individuals interested in
presenting a public comment at this hearing shall notify this agency
in writing no later than five workdays prior to the hearing of their
intent to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted until
June 30, 2024. Send written notification of intent to be heard at the
public hearing or written comments on the proposed administrative
regulation to the contact person. KPPA shall file a response with the
Regulations Compiler to any public comments received, whether at
the public comment hearing or in writing, via a Statement of
Consideration no later than the 15th day of the month following the
end of the public comment period, or upon filing a written request for
extension, no later than the 15th day of the second month following
the end of the public comment period.

CONTACT PERSON: Jessica Beaubien, Policy Specialist,
Kentucky Public Pensions Authority, 1260 Louisville Road,
Frankfort, Kentucky 40601, phone (502) 696-8800 ext. 8570, fax
(502) 696-8615, email Legal.Non-Advocacy @kyret.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jessica Beaubien

(1) Provide a brief summary of:

(& What this administrative regulation does:
administrative  regulation establishes the procedures
requirements for employer participation in CERS.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to allow the Kentucky Public

This
and
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Pensions Authority to effectively administer KRS 78.510 to 78.852.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 61.505(1)(g) authorizes the
Kentucky Public Pensions Authority to promulgate all administrative
regulations on behalf of the County Employees Retirement System
that are consistent with KRS 78.510 to 78.852. KRS 78.510(3)
authorizes the Board of Trustees of the County Employees
Retirement System to determine the eligibility of an employer to
participate in the County Employees Retirement System (CERS).
KRS 78.782 authorizes the Board of Trustees of the County
Employees Retirement System necessary or proper in order to carry
out the provisions of 78.510 to 78.852.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists with the effective administration of
the statutes by establishing the procedures and requirements for
employer participation in CERS.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment adds details of the employer
procedures and requirements for participation in CERS.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to effectively determine
the eligibility of an employer to participate in the County Employees
Retirement System (CERS) and to ensure the employer is fully
aware of the procedures and requirements to participate.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 61.505(1)(g) authorizes the Kentucky
Public Pensions Authority to promulgate all administrative
regulations on behalf of the County Employees Retirement System
that are consistent with KRS 78.510 to 78.852. KRS 78.510(3)
authorizes the Board of Trustees of the County Employees
Retirement System to determine the eligibility of an employer to
participate in the County Employees Retirement System (CERS).
KRS 78.782 authorizes the Board of Trustees of the County
Employees Retirement System necessary or proper in order to carry
out the provisions of 78.510 to 78.852.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment assists with the
effective administration of the statutes by adding needed details
about the procedures and requirements for participation in CERS.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: One (1) entity that provides day-to-day
operations for the County Employees Retirement System: Kentucky
Public Pensions Authority. It is unknown how many new employers
will go through the process to participate in the County Employees
Retirement System.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: The Kentucky Public Pensions Authority
must administer the process and approval of employees to
participate in the County Employees Retirement System. The Board
of Trustees for the County Employees Retirement System must
approve employer participation in the County Employees Retirement
System. Potential employers seeking to participate in the County
Employees Retirement System must comply with the steps outlines
in this regulation.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
qguestion (3): The cost of compliance with this administrative
regulation for the Kentucky Public Pensions Authority, the County
Employees Retirement System and the Board of Trustees for the
County Employees Retirement System should be negligible, as this
administrative regulation is already being administered as written.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The benefits for the entities
identified should be negligible, as this administrative regulation is
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already being administered as written. (5) Provide an estimate of
how much it will cost to implement this administrative regulation:

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The costs associated with the implementation of
this amendment should be negligible.

(b) On a continuing basis: The continuing costs associated with
this amendment should be negligible.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Administrative expenses of the Kentucky Public Pensions Authority
are paid from the Retirement Allowance Account (trust and agency
funds).

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There is
no increase in fees or funding required.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied. All
entities are subject to the same processes and procedures.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 61.505(1)(g), 78.510(3), and 78.782.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The promulgating agency for this
administrative regulation is the Kentucky Public Pensions Authority.
There are no other state entities affected by this administrative
regulation.

(a) Estimate the following for the first year:

Expenditures: Negligible.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The expenditures related to this administrative
regulation will be negligible in subsequent years because this
administrative regulation is already being administered as written.
There is no revenue or cost saving for this administrative regulation.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): The County Employees
Retirement System. It may also impact local government employers
seeking to participate in the County Employees Retirement System.

(a) Estimate the following for the first year:

Expenditures: Negligible.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The expenditures related to this administrative
regulation will be negligible in subsequent years because this
administrative regulation is already being administered as written.
There is no revenue or cost saving for this administrative regulation.

(4) Identify additional regulated entities not listed in questions
(2) or (3): None.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? None.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The fiscal
impact of this administrative regulation should be negligible because
this administrative regulation is already being administered as
written.

(b) Methodology and resources used to determine the fiscal
impact: This administrative regulation is already being administered
as written.
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(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation will not have a "major economic impact"
because this administrative regulation is already being administered
as written.

(b) The methodology and resources used to reach this
conclusion: This administrative regulation is already being
administered as written.

FINANCE AND ADMINISTRATION CABINET
Kentucky Public Pensions Authority
(Amendment)

105 KAR 1:190. Qualified domestic relations orders.

RELATES TO: KRS 16.505[16.505(36),(37),—(38)],
16.645(5), 16.568, 16.577, 16.578, 16.582, 16.583,

61.510] ], 61.542, 61.559, 61.580,
61.590, 61.595, 61.597, 61.600, 61.605, 61.610_61.615_61.62L.
61.625, 61.635, 61.637, 61.640, 61.661, 61.663, 61.690, 61.691,
78.510[78-510(34),(35)(36)], 78.545[78.545(26)], 78.640, 78.652
78.5510, 78.5512, 78.5514, 78.5516, 78.5518, 78.5522, 78.5524,
78.5526, 78.5528, 78.5532, 78.5540, 205.712, 26 U.S.C. 414(p)

16.576,
61.505,
61.583,

STATUTORY AUTHORITY: KRS 16.645,
61.505(1)(q)[61-645(9)(e)], 61.690, 78.545
NECESSITY, FUNCTION, AND CONFORMITY: KRS

61.505(1)(q) authorizes the Kentucky Public Pensions Authority to
promulgate administrative requlations on behalf of the Kentucky
Retirement Systems and the County Employees Retirement System
that are consistent with KRS 16.505 to 16.652, 61.510 to 61.705,
and 78.510to 78.852. KRS 16.645, 61.690(3)(b), and 78.545 require
the Kentucky Retirement Systems and the County Employees
Retirement System[61-690—requires—the—retirement—systems] to
promulgate an administrative regulation establishing the
requirements, procedures, and forms necessary to administer
qualified domestic relations orders (QDROs). This administrative
regulation establishes the requirements, procedures, and forms
necessary to administer QDROs.

Section 1. Definitions.
(1) "Basic retirement allowance" means the basic payment
option as defined by KRS 61.542(5)(f) and 78.545.[W4ematepayeeﬂ

(2) "Benefit" means the retlrement aIIowance as deflned by KRS
16.505(12), 61.510(16), and 78.510(16).["Qualified—domestic
relations—order—is—defined by KRS—16-505(37)—61-510(38)—and

(3) "Date of divorce" means the date the decree of dissolution of
marriage is entered by a court of competent jurisdiction.[“Participant

(4) "Effective retirement date" means the first date upon which a
member's early, normal, or disability retirement benefits began or
will begin.

(5) "Marital Service" means the amount of service earned and
purchased during the marriage.

(6) "Unreduced retirement benefit" means the full retirement
allowance for which a patrticipant is entitled in accordance with KRS
16.576, 16.577, 16.583, 61.559, 61.595, 61.597, 78.5510, 78.5512,
78.5514, and 78.5516.

Section 2. Information Requests.

(1) If information is necessary for the Court to calculate the
amount due to the alternate payee for the purposes of a QDRO, the
participant shall complete, sign, and file a valid Form 6433,
Authorization for Release of Information and Request for Information
for Qualified Domestic Relations Order, to obtain the needed
information.

(2) In response to a filed valid Form 6433, if the participant has
not yet retired, the agency shall provide as of the date of the divorce
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indicated on the QDRO, or if the date of divorce is not provided the

compelling the release of the requested information.

last date contributions were reported, the participant's:
(a) Accumulated account balance during the marriage in each

(b) Requests for information other than the information supplied
by the agency in accordance with subsections (2) through (4) of this

of the systems in which the participant has marital service;

(b) Total number of months of service credit earned and
purchased in each of the systems in which the participant has
service;

(c) The number of months of service credit earned and
purchased during the marriage in each of the systems in which the
participant has marital service;

(d) The hypothetical monthly retirement allowance pursuant to
KRS 16.576, 16.577, 16.583, 61.559, 61.595, 61.597, 78.5510,
78.5512, 78.5514, and 78.5516 the participant would receive
beginning on the date the participant is eligible for an unreduced
retirement benefit, and broken down by each of the systems in which
the participant has marital service. The hypothetical monthly
retirement allowance shall be based on:

1. The participant's final compensation and service credit; or

2. The participant's accumulated account balance;

(e) The hypothetical partial lump sum payment option without
survivor rights with a one (1) time lump-sum payment equal to twelve
(12) monthly retirement allowances and the reduced ongoing
monthly retirement allowance pursuant to KRS 61.635(12) and
78.545 that the participant would receive beginning on the date the
participant is eligible for an unreduced retirement benefit, and
broken down by each of the systems in which the participant has
marital service. The hypothetical partial lump sum payment option
and reduced ongoing monthly retirement allowance shall be based
on:

1. The participant's final compensation and service credit; or

2. The participant's accumulate account balance; and

(f) The hypothetical actuarial equivalent refund payment or
accumulated account balance refund payment the participant would
receive, broken down by each of the systems in which the participant
has marital service, when the participant is eligible for an unreduced
retirement benefit based on:

1. The final compensation and service credit; or

2. The participant's accumulated account balance.

(3) In response to a filed valid Form 6433, if the participant
retired prior to the effective date of the divorce indicated on the
QDRO, the agency shall provide the participant's:

(a) Current monthly retirement benefit in each of the systems
from which the participant is receiving a monthly retirement benefit;

(b) Total number of months of service credit earned and
purchased during the marriage in each of the systems from which
the participant is receiving a monthly retirement benefit; and

(c) Total number of months of service credit in each of the
systems from which the participant is receiving a monthly retirement
benefit.

4)

(a) The alternate payee may request and obtain the information
necessary for the court to calculate the amount due to the alternate
payee for purposes of the QDRO by completing and filing a valid
Form 6433, Authorization for Release of Information and Request
for_Information for Qualified Domestic Relations Orders, and an
attached court issued subpoena or order compelling the release of
the requested information.

(b) The agency shall respond to a valid Form 6433 filed in
accordance with this subsection in the same manner as indicated in
subsections (2) or (3) of this section as applicable.

(B5)

(a) If information other than the information supplied by the
agency in accordance with subsections (2) through (3) of this section
is required:

1. The participant shall file an additional signed request for
information in writing;

2. The alternate payee shall file an additional signed request for
information in writing, and an attached court issued subpoena or
order compelling the release of the requested information; or

3. Legal counsel shall file an additional signed request for
information in writing, and documentation that he or she represents
the participant or alternate payee, as applicable. An alternate
payee's legal counsel shall also file a court issued subpoena or order
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section shall be answered pursuant to KRS 61.661 and 78.545.

Section 3. QDROSs prior to July 14, 2000. The provisions of this
sectlon shall only apply to QDROs that were approved[—by-the
] for enforcement by the agency prior to July 14,
2000. After the participant notifies the agency|[retirement-system] of
his or her[the-participant's] requested effective retirement date, the
agency[retirement—systems] shall administer a valid QDRO
approved by the agency that was entered prior to the participant's
effective retirement date as follows:

(1) The agencylretirement—systems] shall provide[senrd] the
participant and the alternate payee information regarding the
amount of the benefits payable pursuant to the QDRO.

(2) The amount of the benefits payable pursuant to a v.
QDRO[

July-14.-2000,] shall be determined[ealeulated] as follows:

(a) The percentage of benefit due to the alternate payee shall

be computed based on the following table:

% allocated to Alternate marital service per QDRO
Payee pursuant to QRO Participant’s total service credit

valid

Percentage of
= benefit due to the
alternate payee

(b) If a lump sum payment equal to the balance of the
participant's accumulated account balance is to be made, the
percentage due to the alternate payee as calculated by paragraph(a)
of this subsection[determined-by-this-caleulation] shall be multiplied
by the[balanee—of-the] participant's accumulated account balance
and the result paid to the alternate payee. The participant shall be
paid all amounts in excess of the amounts paid the alternate payee.

(c) If a monthly payment is to be made[benefit-is—paid], the
percentage due to the alternate payee, as calculated by
paragraph(a) of this subsection,[eptiohs—made—available—to—the
alternate—payee] shall be multiplied by the participant's basic
retirement aIIowance and the result shall be paid monthlv to the
alternate payee]: i ]._The
participant shall be paid all amounts in excess of the amounts paid
to the alternate payee.

(d) Service credit added for disability retirement benefits under
KRS 16.582, 61.600, 61.605, 78.5522, or 78.5524[16-582] shall not
be included in determining the amount payable to the alternate
payee. Service credit purchased during the period of marriage shall
be included in the calculation under this paragraph.

(e) The payment options offered to the alternate payee:[]

1. Shall be based on the alternate payee's life expectancy;[:]

2. Shall include only[Fhe-alternate-payee-shall-be-offered] the
payment options described in KRS 61.635 and 78.545, which do not
provide lifetime benefits to a beneficiary; and[;]

3. If the participant is eligible, shall include the ten (10) year
certain option as provided by KRS 16.576(4).

ul!

[€e)] The alternate payee of a QDRO approved for enforcement
by the agency[retirement-systems] prior to July 14, 2000, shall
receive increases given recipients under KRS 61.691 and 78.5518.

(3

(a) If the participant dies prior to his or her effective retirement
date and prior to the death of the alternate payee, the participant's
account shall be divided in accordance with the QDRO between the
alternate payee and the patrticipant's beneficiary.

1.[(4)] If the death benefit is a refund of the participant's
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accumulated account balance[eentributions—and—interest], the
alternate payee shall only be offered a lump sum payment
representing a portion of the participant's accumulated account
balance calculated in accordance with subsection (2)(b) of this
section.

2.[(5)] If the death benefit is calculated under KRS 16.578,[-6f]
61.640, or 78.5532, the alternate payee shall be allowed to choose
a lifetime annuity, a sixty (60) month certain payment, a 120 month
payment, or an actuarial equivalent refund[lump-sum-payment].

(b)

1.[¢6)] If a participant with a pre-retirement QDRO dies after his
or her effective retirement date and prior to the death of the alternate
payee, there shall be no change to the alternate payee's benefits.

2. If a participant with a post-retirement QDRO dies prior to the
death of the alternate payee, the QDRO on file shall be void and no
further payment shall be made to the alternate payee.

4)

(a) If the alternate payee predeceases the participant after the
participant's effective retirement date, a lump sum, determined
actuarially, of the payments remaining to the alternate payee, if any,
shall be paid to the alternate payee's estate.

(b) If the alternate payee predeceases the participant prior to the
participant's effective[dies-priorto-the-participant's-death;] retirement
date[;] or withdrawal of account, the QDRO on file shall be void and
payment shall not be made to the alternate payee_or his or her
estate.

(B)[EA] When benefits become payable to the alternate payee,
the agency|[retirementsystem] shall establish a separate account for
the alternate payee, which shall consist of the alternate payee's pro
rata share determlned pursuant to subsectlon (2) of this section[ef

it]. Once the
alternate payee's account has been establlshed the alternate payee
shall not be entitled to further benefits acquired by the participant.

Section 4.[Section-3:] QDROs On or After July 15, 2010.

(1) Section 4 through Section 20[AH—sections] of this
administrative regulation[;-exceptfor-Section-2;] shall only apply to
QDROs approved for enforcement by the agency[retirement

systems] on or after July 15, 2010.
(2) A QDRO may apply to any of the[retirement] systems[

administered-by-the-Kentueky-Retirement-Systems-as-established
by KRS-Chapters-16,-61-and-78] in which the participant has marital
service[is-a—member-during-the-period-of-the-marriage] that is the
subject of the QDRO and from which the participant will receive
retirement benefits, except for the excess benefit plans[retirement
systems] established by KRS 16.568, 61.663, and 78.652.

(3) Avalid QDRO shall be complete and contain all[the-fellewing]
information[:]

[@&)] [Ih&pameman&&nam&]

-690;-and]

[ [A-infermation] required on the form that applies to the
subject matter of the order:

(a)[%=] Form 6434, Pre-Retirement Qualified Domestic Relations
Order for Division of Marital Property, for a QDRO concerning the
division of marital property that is completed pre-retirement;

(b)[2] Form 6435, Post-Retirement Qualified Domestic
Relations Order for Division of Marital Property, for a QDRO
concerning the division of marital property that is completed post-
retirement;

(€)[3:] Form 6436, Qualified Domestic Relations Order for Child
Support, for a QDRO concerning the order of child support;

(d)[4-] Form 6437, Qualified Domestic Relations Order for Child
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Support by an Administrative Agency, for a QDRO concerning child
support when completed by an Administrative Agency with the
statutory authority to complete it; or

(e)[5] Form 6438, Qualified Domestic Relations Order for
Alimony/Maintenance,
maintenance.

for a QDRO concerning alimony or
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Section 5. Pre-retirement QDROs for the Division of Marital

Property.

(1) Only a QDRO for the purpose of the division of marital
property shall be filed prior to a participant's effective retirement
date.

(2) A ODRO issued for purpose of the division of the participant's
retirement _account, pursuant to a divorce entered prior to the
participant's _effective retirement date, shall be filed prior to
retirement on a valid Form 6434, Pre-Retirement Qualified Domestic
Relations Order for Division of Marital Property. A Form 6434
entered or initially filed after the participant's retirement date shall be
in compliance with Section 6 of this administrative regulation.

(3) The effective date of the Form 6434, Pre-Retirement
Qualified Domestic Relations Order for Division of Marital Property,
shall be the participant's effective retirement date as provided in
KRS 61.590 and 78.545, or if the Form 6434 is approved following
the participant's effective retirement date, the month following the
month the Form 6434 was approved for enforcement by the agency.

(a) If the participant receives a lump-sum payment representing
monthly retirement benefits paid retroactively to the participant's
effective retirement date, the alternate payee shall receive a portion
of the lump sum payment as provided on the Form 6434.

(b) If the participant is not receiving a retirement benefit, then
the alternate payee shall not receive a retirement benefit.

(4

(a) A Form 6434, Pre-Retirement Qualified Domestic Relations
Order for Division of Marital Property, filed on or after July 1, 2024
shall specify the amount to be paid to the alternate payee. The court
shall use one (1) of the following methods to calculate the amount
to be paid to the alternate payee:

1. A dollar amount;

2. A percentage of the participant's marital service; or

3. An alternative percentage of the participant's retirement
payment option or accumulated account balance refund.

(b) If the court specifies a dollar amount to be paid to the
alternate payee, then the court shall complete all fields to indicate:

1. A monthly dollar amount if the participant elects a monthly
retirement allowance;

2. Aone (1) time lump-sum dollar amount if the participant elects
the actuarial equivalent refund payment option pursuant to KRS
61.635(11) and 78.545;

3. A lump-sum dollar amount from participant's refund of his or
her accumulated account balance if the participant elects to
terminate his membership pursuant to KRS 61.625 and 78.545; and

4. A one (1) time lump-sum payment and a monthly dollar
amount if the participant elects a partial lump-sum payment option
pursuant to KRS 61.635(12) and 78.545.

(©)

1. If the court specifies that a percentage of the participant's
marital service be paid to the alternate payee, the percentage shall
be determined based on the following table:

Months of marital service in which participant was a

contributing member of the system affected by the QDRO , b Perfsteztagte thh
+ 2 = benefit duetothe
Participant's total service credit used to X100 =2
alternate payee

calculate the retirement payment option

2. The agency shall determine the marital service based on the
marital period as provided by the court in the QDRO;

3. The participant's total service credit shall be determined by
the agency prior to the participant's filing of a request for a refund of
the accumulated account balance, and shall be the total number of
months of service credit used to calculate the participant's retirement
payment options or the total number of months of service credit the
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participant had at the time of the request for refund of the
accumulated account balance; and

4. To determine the amount due to the alternate payee, the
above percentage shall be applied to the following as appropriate:

a. The participant's basic _monthly retirement allowance
pursuant to KRS 16.576, 16.577, 16.583, 61.559, 61.595, 61.597,
78.5510, 78.5512, 78.5514, and 78.5516;

b. The patrticipant's actuarial equivalent refund;

c. The participant's refund of his or her accumulated account
balance; or

d. The one (1) time lump-sum payment, and to either the
reduced monthly retirement allowance payment with no survivor
rights option elected by the participant pursuant to KRS
61.635(12)(a) and 78.545, or if the participant elected a payment
option with survivor rights pursuant to KRS 61.635(12)(b) and
78.545, the correlating reduced monthly retirement allowance
payment without survivor rights.

(d)

1. If the court specifies that an alternative percentage of the
participant's retirement payment option or accumulated account
balance refund be paid to the alternate payee, the payment to the
alternate payee shall not exceed the participant's:

a. Retirement allowance amount elected at retirement;

b. Actuarial equivalent refund pursuant to KRS 61.635(11) and
78.545; or

c. Refund of his or her accumulated account balance pursuant
KRS 61.625 and 78.545.

2. To determine the amount due to the alternate payee, the
percentage indicated on the QDRO shall be applied to the following
as appropriate:

a. The participant's basic _monthly retirement allowance
pursuant to KRS 16.576, 16.577, 16.583, 61.559, 61.595, 61.597,
78.5510, 78.5512, 78.5514, and 78.5516;

b. The participant's actuarial equivalent refund;

c. The participant's refund of his or her accumulated account
balance; or

d. The one (1) time lump-sum payment, and to either the
reduced monthly retirement allowance payment with no survivor
rights option elected by the participant pursuant to KRS
61.635(12)(a) and 78.545, or if the participant elected a payment
option with survivor rights pursuant to KRS 61.635(12)(b) and
78.545, the correlating reduced monthly retirement allowance
payment without survivor rights.

(B5)

(a) If a Form 6434, Pre-Retirement Qualified Domestic Relations
Order for Division of Marital Property, is filed prior to July 1, 2024
and the participant elects to receive a partial lump sum payment
option pursuant to KRS 61.635(12) and 78.545, the alternate payee:

1. Shall receive a dollar amount or percentage applied to the
participant's basic monthly retirement allowance; and

2. Shall not receive a portion of the partial lump-sum payable to
the participant.

(b) A Form 6434 filed prior to July 1, 2024 shall specify the
amount to be paid to the alternate payee. The court shall use one
(1) of the following methods to calculate the amount to be paid to the
alternate payee:

1. A dollar amount;

2. A percentage of the participant's marital service; or

3. An alternative percentage of the participant's retirement
payment option or accumulated account balance refund.

(c) If the court specifies a dollar amount to be paid to the
alternate payee, then the court shall complete all fields to indicate:

1. A monthly dollar amount if the participant elects a monthly
retirement allowance, including the reduced monthly retirement
allowance payable under a partial lump-sum option pursuant to KRS
61.635(12) and 78.545;

2. A one (1) time lump-sum dollar amount if the participant elects
the actuarial equivalent refund payment option pursuant to KRS
61.635(11) and 78.545; and

3. A lump-sum dollar amount from participant's refund of his or
her accumulated account balance if the participant elects to
terminate his membership pursuant to KRS 61.625 and 78.545.

(d)1. If the court specifics that a percentage of the participant's
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marital service be paid to the alternate payee, the percentage shall
be determined based on the following table:

Months of marital service in which participant was a
contributing member of the system affected by the QDRO

Participant's total service credit used to
calculate the retirement payment option

2. The agency shall determine the marital service based on the
marital period as provided by the court in the QDRO;

3. The participant's total service credit shall be determined by
the agency prior to the participant's filing of a request for a refund of
the accumulated account balance, and shall be the total number of
months of service credit used to calculate the participant's retirement
payment options or the total number of months of service credit the
participant had at the time of the request for refund of the
accumulated account balance; and

4. To determine the amount due to the alternate payee, the
above percentage shall be applied to the following as appropriate:

a. The participant's basic _monthly retirement allowance
pursuant to KRS 16.576, 16.577, 16.583, 61.559, 61.595, 61.597,
78.5510, 78.5512, 78.5514, and 78.5516;

b. The participant's actuarial equivalent refund; or

c. The participant's refund of his or her accumulated account
balance.

(e)1. If the court specifies that an alternative percentage of the
participant's retirement payment option or accumulated account
balance refund be paid to the alternate payee, the payment to the
alternate payee shall not exceed the participant's:

a. Retirement allowance amount elected at retirement;

b. Actuarial equivalent refund pursuant to KRS 61.635(11) and
78.545; or

c. Refund of his or her accumulated account balance pursuant
KRS 61.625 and 78.545.

2. To determine the amount due to the alternate payee, the
percentage indicated on the QDRO shall be applied to the following
as appropriate:

a. The participant's basic monthly retirement allowance
pursuant to KRS 16.576, 16.577, 16.583, 61.559, 61.595, 61.597,
78.5510, 78.5512, 78.5514, and 78.5516;

b. The participant's actuarial equivalent refund; or

c. The participant's refund of his or her accumulated account
balance.

Percentage of

alternate payee

Section 6. Post Retirement QDRO for the Division of Marital
Property.

(1) A ODRO issued for purposes of division of the participant's
retirement account pursuant to a divorce decree entered after the
participant's effective retirement date, or initially filed following the
participant's effective retirement date, shall be filed on a valid Form
6435, Post-Retirement Qualified Domestic Relations Order for
Division of Marital Property.

(2) The Form 6435, Post-Retirement Qualified Domestic
Relations Order for Division of Marital Property, shall specify the
amount to be paid to the alternate payee. The court shall use one
(1) of the following methods to calculate the amount to be paid to the
alternate payee:

(a) A monthly dollar amount;

(b)

1. A percentage of the participant's selected monthly retirement
benefit attributable to the marital service, which shall be determined
based on the following table:

Months of marital service in which participant was a
contributing member of the system affected by the QDRO
Participant’s total service credit used to
calculate the retirement payment option

Percentage of
X 100 + 2 = benefit due tothe
alternate payee

2. The agency shall determine the marital service based on the
marital period as provided by the court in the QDRO; or

(c) An alternative percentage of the participant's selected
monthly retirement benefit in the system or systems affected by the
QDRO.

X100 + 2 = benefit due to the
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Section 7. Child Support QDROs.

(1) A ODRO issued for purposes of payment of child support
shall be filed on:

(a) A valid Form 6436, Qualified Domestic Relations Order for
Child Support entered by a court of competent jurisdiction; or

(b) A valid Form 6437, Qualified Domestic Relations Order for
Child Support by an Administrative Agency, completed by an
administrative agency with statutory authority to issue an order for
child support in accordance with the laws governing child support.

(2) The QDRO shall specify the monthly dollar amount of child
support to be paid.

(3) The agency shall remit the payment for child support to the
centralized reqistry established pursuant to KRS 205.712 and
defined in 921 KAR 1:001, Section 1(5).

(a) The payment for child support shall be made payable to
"Kentucky Child Support Enforcement”.

(b) The participant's name and Social Security number shall be
noted on the payment.

(4) The agency shall only accept a Form 6436, Qualified
Domestic Relations Order for Child Support, or a Form 6437,
Qualified Domestic Relations Order for Child Support by an
Administrative Agency, if the participant is retired and is receiving a
monthly retirement benefit.

Section 8. Alimony or Maintenance QDROs.

(1) A QDRO issued for purposes of payment of alimony or
maintenance pursuant to KRS 403.200 shall be filed on a valid Form
6438, Qualified Domestic Relations Order for Alimony/Maintenance
completed by a court of competent jurisdiction in accordance with
the laws governing alimony or maintenance.

(2) The ODRO shall specify the monthly dollar amount or
percentage of the participant's monthly retirement allowance to be
paid to the alternate payee for alimony or maintenance.

(3) The agency shall only accept a Form 6438, Qualified
Domestic Relations Order for Alimony/Maintenance if the participant
is retired and is receiving a monthly retirement allowance.

Section 9. Filing a QDRO.

(1) A QDRO shall be on the form incorporated by reference in
this administrative regulation that applies to the subject matter of the
order.

(@)[()] A QDRO shall be signed by the judge of a court with
jurisdiction over the case, and entered and certified by the Clerk of
the Court, except as provided in paragraph (b) of this subsection.

(b) The Form 6437, Qualified Domestic Relations Order for
Payment of Child Support by an Administrative Agency, shall be
signed[er] by the head of the administrative agency, or his or
her[their] designee, with statutory authority to issue a QDRO.

(2) A valid copy of the QDRO that meets the requirements of
subsection (1) of this section shall be filed.

(3

(a) No one shall file[A-QBRO-shall-be-entered-and-certified-by

1 [ icipant;
notsubmit] a QDRO that

(b) The agency[retirementsystems] shall not have responsibility
or liability for payments made pursuant to a QDRO filed[submitted]
in violation of this subsection that was altered or dissolved by an
order of an appellate court of competent jurisdiction.

(A[6)] A fee of fifty (50) dollars shall be submitted by[Fhe

is before an appellate court and is not final.

certified check or money order in the amount of fifty (50) dollars
made payable to the Kentucky State Treasurer as a nonrefundable
processing fee with a filed[the] QDRO, except as provided in
paragraph (b) or (c) of this subsection. The agency|[retirement
systems] shall not review the QDRO to approve for enforcement
unless the fee is submitted with the QDRO.
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1Only one (1) certified check or money order shall be submltted in
payment of the fee.

(b) There shall not be a fee required for [submission-of-]a Form
6436, Qualified Domestic Relations Order for Child Support, or a
Form 6437, Qualified Domestic Relations Order for Child Support by
an Administrative Agency.

(c) If the dissolution of marriage action was filed in forma
pauperis, then the agency[retirementsystems] shall waive the filing
fee. A copy of the order allowing the dissolution of marriage action
to be filed in forma pauperis shall be filed[submitted-to-theretirement
systems] with the valid entered and certified QDRO.

(B)@)[A] If the agency[retirementsystems] determines that the
QDRO does not comply with KRS 16.645, 61.690, 78.545, 26 U.S.C.
414(p), or this administrative regulation, the participant, alternate
payee, or their legal counsel shall have until the end of day ninety

(90) calendar days from the date the agency's[retirementsystems’]

notification of the deficiency was provided[mailed], as
detailed[provided] in Section 11(4)[Sectioh—6(4)] of this

administrative regulation, to file[submit] a corrected QDRO_without
an additional fee.

(b) If a corrected valid QDRO is not filed[subritted]by the end

of day[within] ninety (90) calendar days from[ef] the date of
notification, then[:

} ] an additional nonrefundable fifty

(50) dollar fee with any new or corrected[a] QDRO filed[submitted)]
after the ninety (90) calendar days_shall be required.

(c) If the participant requests and receives a refund of his or her

(b) If the alternate payee has not filed a vahd[submmed—a

completed] Form 6130, [

Payment]or a valid Form 6135,[-Payment-of Retirement-Payment
by-Check;] by the last day of the month before the first payment
under the QDRO is due to be paid to the alternate payee, the
agency([retirementsystems] shall segregatel:]

[(2)] [Segregate] and hold the alternate payee's payments[;]
] for a period of no more than

eighteen (18) calendar months, with the period beginning on_the first
day of the month following the date the first payment was required
by the QDRO approved for enforcement by the agency|retirement
systems;]. The agency shall:

1.[¢e)] Pay the segregated amount to the alternate payee, if a
valid Form 6130,[-AutherizationforDepesit-of Retirement-Payment;]
or a valid Form 6135[-RPayment-of Retirement-Payment-by-Check;]
is filed[submitted] within the eighteen (18) calendar month hold
period;

2.[(d)] Pay the segregated amount to the participant, if a valid
Form 6130,[-Authorization-for-Depesit-of Retirement-Payment;] or a
valid Form 6135[-RPaymentof RetirementPaymentby-Cheek;] is not
filed[submitted] within the eighteen (18) calendar month hold period;
or

3.[¢e)] Apply the QDRO prospectively_only, if after the eighteen
(18) calendar month hold period expires a valid Form 6130,[
Autherization-forDepesit-of Retirement-Payment;] or a valid Form
6135, Payment —of —Retirement —Payment by Check,] s
filed[submitted)].

(c) An alternate payee listed on a valid Form 6436, Qualified
Domestic Relations Order for Child Support, or a valid Form 6437,

accumulated account balance during the ninety (90) calendar day

Qualified Domestic _Relations Order for Child Support by an

period described in this subsection, and a corrected QDRO s filed

Administrative Agency shall not file a Form 6130 or a Form 6135.

after the participant has received a refund of his or her accumulated
account balance, then the QDRO shall not be valid and enforceable

by the agency.

Section 10. Deposit of Fees. All fees collected pursuant to this
administrative _regulation shall be deposited in the Retirement
Allowance Account established in KRS 61.580 and 78.640.

Section 11.[Seetion-6:] Determining if a QDRO is Approved for
Enforcement.

(1) The agency|retirementsystems] shall determine if the QDRO
is complete and qualifies as a valid QDRO pursuant to KRS 16.645
61.690, 78.545, 26 U.S.C. 414(p), and this administrative regulation.

(a) A QDRO shall not be effective until the agency[retirement
systems] has determined that it complies with KRS 16.645, 61.690,
78.545, 26 U.S.C. 414(p), and this administrative regulation, and

approves [has—appreved] the QDRO for enforcement

[€e)] The agency[retirementsystems] shall provide notification of
its determination by the end of day[within] forty-five (45) calendar
days from the date[efthe-submission-ef] the QDRO is filed on or
after July 15, 2011.

(2) The agency[retirement-systems] shall provide notification
to[retify] the participant; the participant's legal counsel, if known; the
alternate payee; and alternate payee's legal counsel, if known, that
the QDRO has been approved for enforcement.

(a) If the participant has not yet retired, the agency[retirement
systems] shall place an otherwise valid and approved[the] QDRO on
file until the participant files a notification of retirement or an
application for a refund_of his or her accumulated account balance.

(b) If the participant has retired, the agency|[retirerment-systems]
shall begin to enforce the QDRO the month after it is approved for
enforcement by the agency([retirementsystems].

(3)(a) Except as provided in paragraph (c) of this subsection,
the[The] alternate payee shall complete and file a valid[submit-a
completed] Form 6130, Authorization for Deposit of Retirement
Payment, or if he or she does not have an account with a financial
institution, a valid Form 6135, Payment of Retirement Payment by
Check, prior to receiving payment under a QDRO.
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(a) If the agency[retirement systems] determines that the QDRO
does not comply with KRS 16.645, 61.690, 78.545, 26 U.S.C.
414(p), or this administrative regulation, the agency[retirement
systems] shall provide written notification to[retify] the participant,
the participant's legal counsel, if known, the alternate payee, and
alternate payee's legal counsel, if known, detailing[that]:

1.[(@)] The agencylreti ] has determined the
QDRO does not comply with KRS 16.645, 61.690, 78.545, 26 U.S.C.
414(p), or this administrative regulation;

2.[{b)] The reason for the determination that the QDRO does not
comply with KRS 16.645, 61.690, 78.545, 26 U.S.C. 414(p), or this
administrative regulation; and

3.[(e)] The changes necessary to make the QDRO in
compliance with KRS 16.645, 61.690, 78.545, 26 U.S.C. 414(p), and
this administrative regulation.

(b) If the sole deficiency is that the QDRO is not entered or
certified, the agency shall segregate and hold any payments due the
alternate payee pursuant to the QDRO for up to eighteen (18)
calendar months, with the period beginning the first day of the month
after the date the QODRO was found to be noncompliant in
accordance with this subsection.

1. If within the eighteen (18) calendar month hold period, the
entered and certified QDRO is filed, the agency shall pay the
segregated amount to the alternate payee; or

2. When the eighteen (18) calendar month hold period ends, if
the entered and certified QDRO is not on file, the agency shall pay
the segregated amount to the participant.

3. If an entered and certified QDRO is filed after the eighteen
(18) calendar month hold period expires, the QDRO shall only be
applied prospectively.

Section 12. Multiple QDROs.

(1) If there are multiple QDROs on file for a participant's account,
the QDROs shall be administered in the following order:

(a) ODROs for the Division of Marital Property;

(b) ODROs for Child Support;

(c) ODROs for Alimony/Maintenance.

(2) If multiple QDROs for the Division of Marital Property are on
file, they shall be administered in the order of approval by the

agency.
(3) If multiple QDROs for Child Support are on file, they shall be
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administered in the order of approval by the agency.

(4) If multiple QDROSs for Alimony/Maintenance are on file, they
shall be administered in the order of approval by the agency.

(5) The agency shall not administer a QDRO if enforcement of
the QDRO would result in the total amount of payments due to the
alternate payees to exceed the participant's monthly retirement
benefit under the multiple QDROs approved for enforcement by the
agency. The agency shall notify the participant and alternate payees
if a QDRO cannot be administered due to the exhaustion of the
participant's monthly retirement benefit.

Section 13. Multiple Retirement Accounts. For participants who
retired and subsequently reemployed with an employer in a regular
full-time position prior to September 1, 2008, new QDROs affecting
the participant's retirement account shall be administered as follows:

(1) A valid Form 6434, Pre-Retirement Qualified Domestic
Relations Order for Division of Marital Property, that is filed and
approved for enforcement by the agency shall be applied to any
retirement account of the participant from which the participant has
not retired.

(2) Any of the following valid QDROSs that are filed and approved
for enforcement by the agency shall be applied to any retirement
account of the participant from which the participant has retired:

(a) Form 6435, Post-Retirement Qualified Domestic Relations
Order for Division of Marital Property;

(b) Form 6436 Qualified Domestic Relations Order for Child
Support;

(c) Form 6437, Qualified Domestic Relations Order for Child
Support by an Administrative Agency; or

(d) Form 6438, Qualified Domestic Relations Order for
Alimony/Maintenance.

Section 14.[Seetion-7] Amending or terminating QDRO's.
(1) If a QDRO approved for enforcement by the agency[and-en
i ] is amended or terminated, the
participant, alternate payee, or their legal counsel shall file:[submit]
(a) The[the] amended entered and certified valid QDRO as
provided in Section 9 of this administrative requlation; or
(b) The[an] entered and certified order from a court of competent

jurisdiction terminating the QDRO[te—the—retirement-systems—as

(2) Except as provided in paragraph (a) or (b) of this subsection,
a fee[ ieipant; ; i

] of twenty-five
(25) dollars shall be submitted by certified check or money order
made payable to the Kentucky State Treasurer as a nonrefundable
processing fee for the amended QDRO or order terminating the
QDRO. The agencyl[retirement—systems] shall not review the
amended QDRO or order terminating the QDRO unless the fee is
submitted with the amended QDRO or order terminating the QDRO.

(a) If the dissolution of marriage action was filed in forma
pauperis, then the agency[retirementsystems] shall waive the filing
fee. A copy of the order allowing the dissolution of marriage action
to be filed in forma pauperis shall be filed[submitted-to-the retirement
systems] with the entered and certified valid QDRO.

(b) There shall not be a fee required for[submission-of] a Form
6436, Qualified Domestic Relations Order for Child Support, or a
Form 6437, Qualified Domestic Relations Order for Child Support by
an Administrative Agency.

(3) The agency|retirement-systems] shall review the amended
QDRO using the same procedures found in Section 11[Seetion-6] of
this administrative regulation.

(4) If the agency[retirement—systems] determines that the
amended QDRO does not comply with KRS 16.645, 61.690, 78.545
26 U.S.C. 414(p), and this administrative regulation, or that the order
terminating the QDRO is insufficient, the participant, alternate
payee, or their legal counsel shall have until the end of day ninety
(90) calendar days from the date of the agency's[retirement
systems’] notification of the deficiency, as prescribed in Section
11(4) of this administrative regulation, was provided[mailed—as
provided—in—Section—6(4)—of —this—administrative—regulation] to

file[submit] a corrected amended valid QDRO or a corrected order

terminating the QDRO. If a corrected amended valid QDRO or a
corrected order terminating the QDRO is not filed by the end of
day[submitted-within] ninety (90) calendar days from[ef] the date of
notification, then([: el . ; }
i it] an additional nonrefundable
twenty-five (25) dollar fee shall be submitted with an amended valid
QDRO or order terminating the QDRO that is filed[submitted] after
the ninety (90) calendar day period[days].

(5) An amended valid QDRO or an order terminating a QDRO

approved by the agency[retirement—systems] shall only be
administered prospectively.
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_ [(3)] [An-akternative-percentage of the-participant'sbasie-monthly
refund-pursuantto-KRS-61.635(11)or lump-sum-payment-pursuant
KRS61625 - the-system-orsystems-affected-by-the OBRO-|

Section 15.[Seetion—11.] Disability retirement benefits for
members participating prior to August 1, 2004.

(1) The provisions of this section shall only apply to participants
who were participating prior to August 1, 2004.

(2) If a participant with[who-was-participating-prierto-August-1;

2004,-and-whe-has] a QDRO on file[-at-the-retirement-systems] is
awarded disability retirement benefits pursuant to KRS 16.582,

61.600,[—e¢] 61.621, 78.545, 78.5522, or 78.5524, the alternate
payee's portion of the participant's disability retirement benefit shall
be calculated as follows:

(a) If the QDRO ordered that the alternate payee be paid a
specific dollar amount from the participant's retirement benefit as
provided in Section 5(5)(a), Section 7, or Section 8[Section-10(1)] of
this administrative regulation, the agency[retirement-system] shall
pay the specific dollar amount regardless of any enhancement of the
participant's retirement benefit; or

(b) If the QDRO ordered that the alternate payee be paid a
percentage of the participant's retirement benefit as provided in
Section 5(5)(b)-(c) or Section 8[Seection—10(2)}—-and—3)] of this
administrative regulation, the agency[retirement-systems] shall not
use the service credit added to the participant's account pursuant to
KRS 16.582(5)(a),[-of] 61.605(1), 78.5522(6), or 78.5524(5) when
calculating the amount the alternate payee is due under the QDRO
on file at the agency|[retirement-systems].

B)[2)][a)] If the participant's disability retirement benefits are
discontinued pursuant to KRS 61.610,[-and] 61.615, 78.5526, and
78.5528, then:

(a) lf[-and] the participant does not begin receiving[is-hot-eligible
toreceive] early retirement benefits, the alternate payee's payment
shall be discontinued.

(b) If [the—participant's—disability—retirement—benefits—are

: Jthe
participant's benefit is changed to the participant's early retirement
benefit, the alternate payee shall receive payment from the early
retirement benefit pursuant to the QDRO.

(c) If the participant's disability retirement benefits are reinstated
pursuant to KRS 61.615_and 78.5528, the alternate payee's
payment shall be reinstated.

(d) If the participant later begins receiving early retirement
benefits[-while-his-disability retirement benefits-are-discontinued],
the alternate payee shall receive payment from the early retirement
benefit pursuant to the QDRO.

(e) If the participant later beqgins receiving retirement benefits at
normal retirement age, the alternate payee shall receive payment
pursuant to subsection (2)(a)-(b) of this section.

Section 16.[Seetior—12.] Disability retirement benefits for
members participating on or after August 1, 2004.

(1) The provisions of this section shall only apply to participants
whose participation began on or after August 1, 2004.

(2) If a participant[-whose-patticipation-began-on-orafter-August
1,-2004;-and] who has a QDRO on file[-at-theretirement-systems] is
awarded disability retirement benefits pursuant to KRS 16.582,
61.600,[—of] 61.621, 78.545, 78.5522, or 78.5524 the alternate
payee's portion of the participant's disability retirement benefit shall
be calculated as follows:

(a) If the QDRO ordered that the alternate payee be paid a
specific dollar amount from the participant's retirement benefit as
provided in Section 5(5)(a), Section 7, or Section 8[Section-10(1)] of
this administrative regulation, the agency[retirement-system] shall
pay the specific dollar amount regardless of any enhancement of the
participant's retirement benefit; or

(b) If the QDRO ordered that the alternate payee be paid a
percentage of the participant's retirement benefit as provided in
Section 5(5)(b)-(c) or Section 8[Seetion—10{2)—-and—3}] of this
administrative regulation, the agency|retirement-systems] shall use
the participant's benefit pursuant to KRS 16.582(5)(b) and (c),[ef]

61.605(2), 78.5522(6)(b) and (c), or 78.5524(5)(b) and (c) when
calculating the amount the alternate payee is due under the QDRO
on file[-at-theretirement-systems].

([D[k=)] If the participant's disability retirement benefits are
discontinued pursuant to KRS 61.610,[-and] 61.615, 78.5526, and
78.5528, then:

(a) If[-and] the participant does not begin receiving[is-ret-eligible
to-receive] early retirement benefits, the alternate payee's payment
shall be discontinued.

(b) If [the—participants—disability —retirement—benefits—are

Jthe
participant's benefit is changed to the participant's early retirement
benefit, the alternate payee shall receive payment from the early
retirement benefit pursuant to the QDRO.

(c) If the participant's disability retirement benefits are reinstated
pursuant to KRS 61.615_and 78.5528, the alternate payee's
payment shall be reinstated.

(d) If the participant later begins receiving early retirement
benefits[-while—his—disabilityretirement-benefits—arediscontinued)],
the alternate payee shall receive payment from the early retirement
benefit pursuant to the QDRO.

(e) If the participant later begins receiving retirement benefits at
normal retirement age, the alternate payee shall receive payment
pursuant to subsection (2)(a)-(b) of this section.
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Section 17.[Seetion-18:] Events That End or Amend a QDRO for

Division of Marital Property, Alimony, or Maintenance.
(1) The participant, the alternate payee, or legal counsel for
either party shall be responsible for notifying the agency|[retirement
systems-inwriting] of an event that causes payments to the alternate
payee under a QDRO for Division of Marital Property or a QDRO for
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Alimony/Maintenance to end_in accordance with KRS 16.645,
61.690(7), and 78.545.

(2) In the event of the participant or alternate payees' death, the
QDRO on file shall be void and payment shall not be made to the
alternate payee or his or her estate.

(3)[2)] The agencyl[retirement-systems] shall segregate and
hold any payments due the alternate payee[-pending-submission-of

proof-of the-event-that causespayments-to-the-alternate payee-to
end-is—provided-by-the-participant] beginning the month after the
agency's[retirement-systems-] receipt of the[-participant's—written]
notification_until one (1) of the following occurs:[:]

(a)[€3)] The participant, alternate payee, or either party's legal

counsel files[-shal-submit-a-copy-of-the-alternate-payee's-marrage

certificate, the-alternate payee's-death-certificate,or-other reliable
documentation-as] proof of the event that causes payments to the

alternate payee[the-participants—alimony-or-maintenance] to end;
or[-]

(b) The agency independently verifies the event that causes
payments to the alternate payee to end.

(4) As applicable, the[Fhe] participant, alternate payee, or either
party's legal counsel shall file[subit] a copy of the alternate payee's
marriage certificate, the alternate payee's or participant's death
certificate, or other reliable documentation as determined by the

agency as proof of the event that causes payment to the alternate
payee[the-participant's-payments-pursuant-to-the-division-ef-marital
property] to end.

(5) If a[Fhe-participant-shall-not-be-required-to-submit-written
notification—if—the] QDRO specifies the number of months of
payments, payment to the alternate payee shall cease after the
designated number of months expire, and a notice of the exhaustion
of payments shall not be required.

(6) If proof is not filed or obtained by the end of day[submitted
within] ninety (90) calendar days from[ef] the[-written] notification to
the agency[retirement-systems], the payments being held shall be
released to the alternate payee.

(7) The agency([retirement-systems] shall not be liable for any
payments made to the alternate payee if the participant failed to
provide proper notification and documentation of the event that
causes payments to the alternate payee to end.

Section 18.[Seetien—1-&] Event That Ends or Amends a QDRO
for Child Support

(1) The parnupant shall be responsible for notifying the
agency/[retirement—systems—in—writing] of an event that causes
payments to the alternate payee under a QDRO for Child Support to
be amended or to end.

(2

b - ’ ]
[5)][2] The agencylretirement-systems] shall segregate and
hold the payments due to the alternate payee under a valid QDRO

for child support[Ferm-6436-Qualified-Bomestic-Relations-Orderfor
Child-Support,—or-the -Form-6437,Qualified-Domestic-Relations

} ;] if one (1) of

the following is filed:

1. An[the-participant-submits-an] order changing the custody of
the child to someone other than the alternate payee;[;]

2. Ala] copy of the child's marriage certificate;[;]

3. A[a] letter from the child's high school indicating the child's
graduation date, if the child is age of eighteen (18) or older;[;]

4. The[the] child's birth certificate indicating the child is age
eighteen (18) or older;[;]

5. An[an] order of emancipation of the minor child;[;] or

6. Thelthe] child's death certificate.

(b)[2:] If the QDRO for child support is for the support of more
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than one (1) child, the agency[retirement—systems] shall not
segregate or hold payments due to the alternate payee.

(c) If the participant does not file documentation to amend or
terminate[submit—an—entered—and—certified—order—amending—or
terminating] the QDRO for child support in accordance with Section
14 of this administrative requlation by the end-of-day[frem-a-court-of

competentjurisdiction—oran—administrativeagency—with-statutory
audthority-to-order—child—suppoert-within] ninety (90) calendar days

from[ef] the participant's submission as provided in paragraph
(a)[{b)] of this subsection, the payments being held shall be released
to the alternate payee.

(3) The agency(retirement-systems] shall not be liable for any
payments made to the alternate payee if the participant failed to
provide proper notification, documentation of the event, the
amended QDRO, or the court order that causes payments to the
alternate payee to end or be amended.

[Seenen—za] (&5} [LHheFe%ﬁuMpleQDR@&onMr—a

! ]
[(a)] [QDROs for the Division of Marital Property:]
[(b)] [QDROs-for-Child-Support;]

[{e)] [QBROs-for-Alimony/Maintenance:]

Section 19.[Seetion—23:] Correction/change to Retirement
Benefits.

(1) If the participant's retirement benefit is corrected pursuant to
KRS 61.685_and 78.545, the alternate payee's payment shall also
be corrected.

(@)[€)] If the alternate payee was overpaid because of the error
that is being corrected pursuant to KRS 61.685_and 78.545, the
agency[retirement—systems] shall withhold the amount of the
overpayment from the alternate payee's payment.

(b)[€3)] If the alternate payee was underpaid because of the
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error that is being corrected pursuant to KRS 61.685_and 78.545,
the agency([retirementsystems] shall pay the alternate payee a lump
sum payment of the additional funds due from the participant's
payment.

(2) After the effective date of any cost-of-living increase provided
pursuant to KRS 61.691 and 78.5518, the agency shall recalculate
the amounts due under a QDRO being administered by the agency.

(3) Payment to the alternate payee shall not change as a result
of a change in the participant's retirement benefits as provided in
KRS 61.542(5)(b) and 78.545.

Section 20. Alternate Payee's Contact Information. The
alternate payee shall be responsible for notifying the agency in
writing of any change in mailing address. The agency shall contact
the alternate payee at the last known mailing address on file to notify
the alternate payee when a benefit subject to the QDRO becomes
payable. The agency shall not have a duty or obligation to search for
or locate an alternate payee.

Section 21. Hospital and Medical Insurance. A QDRO shall not
provide that the alternate payee be eligible to enroll in the hospital
and medical insurance plan administered by the agency.

Section 22.[Seetion-24-] Agency Subpoena or As a Party to a
Domestic Relations Action.

(1) Any person or party who attempts to make the
agency([retirement-systems] a party to a domestic relations action
regarding a QDRO, or who requests a subpoena be issued for the
personal appearance of a representative of the agency[retirement
systems] to appear at a deposition or in a court or administrative
proceeding regarding a QDRO, shall reimburse the

agency([retirementsystems] for the travel expenses and services of

the agency's[retirement——systems’| representative, or
representatives, and the agency's[retirement—systems’] legal

counsel, as an administrative fee including:

(a) The Internal Revenue Service standard mileage rate;

(b) Parking and tolls;

(c) Meals if the agency's[retirement-systems’] personnel are
required to travel and be away from the retirement office from 6:30
am.to9am, 1lam.to2p.m. or5p.m.to9pm.,;

(d) The wages earned by the agency's[retirement-systems'
employees during the time period they are away from the retirement
office calculated by multiplying the hourly rate of each employee by
the number of hours each employee was away from the office;

(e) The agency's[retirement-systems] costs and legal fees; and

(f) Lodging expenses, if necessary.

(2) The agency[retirement-systems] shall send an estimated
amount owed for expenses to the person or party requesting the
subpoena.

(a) The person or party shall remit payment via a certified check
or money order for the estimated expenses made payable to the
Kentucky State Treasurer before the date of appearance ordered in
the subpoena.

(b) The agency[retirement-systems] shall send an invoice for
any additional expenses owed by the party or issue a refund for any
amount over the cost of the expenses.

Section 23.[Section—25:] Agency Liability. Neither the
agency([retirement-systems] nor its trustees nor its employees shall
have any liability for making or withholding payments in accordance
with the provisions of this administrative regulation.

Section 24.[Seetion-26-] Incorporation by Reference.
(1) The following material is incorporated by reference:

@1 -

i1
[€b)] Form 6434, "Pre-Retirement Qualified Domestic Relations
Order for Division of Marital Property”, March 2024[April-2021];
(b)[¢e)] Form 6435, "Post-Retirement Qualified Domestic
Relations Order for Division of Marital Property”, March 2024[Apri
2021];
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(©)[¢d)] Form 6436, "Qualified Domestic Relations Order for
Child Support”, March 2024[April-2021];

(d)[¢e)] Form 6437, "Qualified Domestic Relations Order for
Child Support by an Administrative Agency", March 2024[April
2021];

(e)[(h] Form 6438, "Qualified Domestic Relations Order for
Alimony/Maintenance", March 2024[April-2021];

(Al¢g)] Form 6130, "Authorization for Deposit of Retirement
Payment", June 2023[April-2021];

(@)[¢h)] Form 6135, "Payment of Retirement Payment by
Check", June 2023[Aprit2021]; and

(h)[(H] Form 6433, "Authorization for Release of Information and
Request for Information for Qualified Domestic Relations Orders",
March 2024[Aprit-2021].

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Public Pensions
Authority[Kentueky—Retirement—Systems,—Perimeter —Park
West],1260 Louisville Road, Frankfort, Kentucky 40601, Monday
through Friday, from 8 a.m. to 4:30 p.m._This material is also
available on the agency's Web site at kyret.ky.gov.

DAVID L. EAGER, Executive Director

APPROVED BY AGENCY: March 21, 2024

FILED WITH LRC: March 25, 2024 at 11:15 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing to allow for public comment on this administrative regulation
shall be held on Tuesday, June 25, 2024 at 10:00 a.m. Eastern Time
at the Kentucky Public Pensions Authority (KPPA), 1270 Louisville
Road, Frankfort, Kentucky 40601. Individuals interested in
presenting a public comment at this hearing shall notify this agency
in writing no later than five workdays prior to the hearing of their
intent to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted until
June 30, 2024. Send written notification of intent to be heard at the
public hearing or written comments on the proposed administrative
regulation to the contact person. KPPA shall file a response with the
Regulations Compiler to any public comments received, whether at
the public comment hearing or in writing, via a Statement of
Consideration no later than the 15th day of the month following the
end of the public comment period, or upon filing a written request for
extension, no later than the 15th day of the second month following
the end of the public comment period.

CONTACT PERSON: Jessica Beaubien, Policy Specialist,
Kentucky Public Pensions Authority, 1260 Louisville Road,
Frankfort, Kentucky 40601, phone (502) 696-8800 ext. 8570, fax
(502) 696-8615, email Legal.Non-Advocacy@kyret.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jessica Beaubien

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the requirements, procedures,
and forms necessary for the Kentucky Public Pensions Authority to
administer qualified domestic relations orders (QDROSs).

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to allow the Kentucky Public
Pensions Authority to effectively administer QDROs.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 61.505(1)(g) authorizes the Kentucky
Public Pensions Authority to promulgate administrative regulations on
behalf of the Kentucky Retirement Systems and the County
Employees Retirement System that are consistent with KRS 16.505
to 16.652, 61.510 to 61.705, and 78.510 to 78.852. Additionally, KRS
16.645, 61.690(3)(b), and 78.545 require the promulgation of an
administrative regulation establishing the requirements, procedures,
and forms necessary to administer QDROs.

(d) How this administrative regulation currently assists or will
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assist in the effective administration of the statutes: This
administrative regulation assists with the effective administration of
the statutes by providing the requirements, procedures, and forms
necessary to administer QDROs.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment updates the language used throughout
to be consistent with 105 KAR 1:001. Additionally, the amendment
adds a significant amount of detail to the requirements and
procedures to effectively administer a QDRO. Lastly, the
amendment details how the partial lump sum payment option
retirement allowance election will be administered when a valid
QDRO is filed with the Kentucky Public Pensions Authority prior to a
member’s retirement.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to update the language
used throughout to be consistent with 105 KAR 1:001. Additionally,
the amendment is necessary to add a significant amount of detail to
the requirements and procedures to effectively administer a QDRO.
Lastly, the amendment is necessary to detail how the partial lump
sum payment option retirement allowance election will be
administered when a valid QDRO is filed with the Kentucky Public
Pensions Authority prior to a member’s retirement.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 61.505(1)(g) authorizes the Kentucky
Public Pensions Authority to promulgate administrative regulations
on behalf of the Kentucky Retirement Systems and the County
Employees Retirement System that are consistent with KRS 16.505
to 16.652, 61.510 to 61.705, and 78.510 to 78.852. In addition, KRS
16.645, 61.690(3)(b), and 78.545 require the promulgation of an
administrative regulation establishing the requirements, procedures,
and forms necessary to administer qualified domestic relations
orders.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment assists with the
effective administration of the statutes by amendment adding a
significant amount of detail to the requirements and procedures to
effectively administer a QDRO. The amendment also assists with
the effective administration of the statutes by detailing how the
partial lump sum payment option retirement allowance election will
be administered when a valid QDRO is filed with the Kentucky Public
Pensions Authority prior to a member’s retirement.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation does not
affect businesses, organizations, or state and local governments
except for the KPPA. It is unknown how many individuals this
administrative regulation affects because it is unknown how many
QDROs may be filed with the Kentucky Public Pensions Authority in
the future.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Kentucky Public Pensions Authority will
be minimally impacted by these changes because this
administrative regulation is largely already being administered as
written.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): The cost of compliance should be negligible, as this
administrative regulation is already being administered as written.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The benefits should be negligible,
as this administrative regulation is already being administered as
written.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The costs associated with the implementation of
this amendment should be negligible.
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(b) On a continuing basis: The continuing costs associated with
this amendment should be negligible.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Administrative expenses of the Kentucky Public Pensions Authority
are paid from the Retirement Allowance Account (trust and agency
funds).

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment: An increase in fees of
funding will not be necessary to implement this amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation already included fees for administering a
QDRO. This amendment does not change those fees or establish
any new fees.

(9) TIERING: Is tiering applied? Tiering is not applied. All
entities are subject to the same processes and procedures.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 16.645, 61.505(1)(g), 61.690(3)(b),
and 78.545

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Kentucky Public Pensions
Authority (KPPA) is the promulgating agency and the only affected
unit, part or division.

(a) Estimate the following for the first year:

Expenditures: This administrative regulation
significantly affect expenditures.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? None.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): None.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? None.

(4) Identify additional regulated entities not listed in questions
(2) or (3): None.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? None.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The fiscal
impact of this administrative regulation should be negligible because
this administrative regulation is already being administered as
written.

(b) Methodology and resources used to determine the fiscal
impact: This administrative regulation is already being administered
as written.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation will not have a “major economic impact”
because this administrative regulation is already being administered
as written.

(b) The methodology and resources used to reach this
conclusion: There is no major economic impact because this
administrative regulation is already being administered as written.

will  not
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FINANCE AND ADMINISTRATION CABINET
Kentucky Public Pensions Authority
(Amendment)

105 KAR 1:411. Hospital and medical insurance for retired
members and Kentucky Retirement Systems Insurance Fund
Trust.

RELATES TO: KRS 16.505, 16.576(4), 61.505(1)(g), 61.510,
61.701, 61.702, 78.510, 78.5536, 26 U.S.C. 105(b), 106, 115,
213(d), 42 U.S.C. 300bb-8(3), 1395y(b), Pub.L. 111-148

STATUTORY AUTHORITY: KRS 61.505(1)(g), 61.702, 78.5536

NECESSITY, FUNCTION, AND CONFORMITY: KRS
61.505(1)(g) authorizes the Kentucky Public Pensions Authority to
promulgate administrative regulations on behalf of the Kentucky
Retirement Systems and the County Employees Retirement System
that are consistent with KRS 16.505 to 16.652, 61.505, 61.510 to
61.705, and 78.510 to 78.852. KRS 61.702 and 78.5536 provide for
the systems operated by the Kentucky Public Pensions Authority to
offer hospital and medical insurance coverage to recipients
(including retired members and some beneficiaries of deceased
members), their spouses, and their disabled or dependent children,
and require the promulgation of administrative regulations
concerning requirements for medical insurance reimbursement
programs. This administrative regulation establishes procedures for
the administration of the hospital and medical insurance benefits
provided by the Kentucky Retirement Systems and the County
Employees Retirement System, as well as establishes eligibility
requirements, necessary documentation for proof of insurance,
deadlines for filing for reimbursement, and forms.

Section 1. Definitions.

[€5)] "Eligible spouse and dependent children" means spouses
and dependent children who are eligible to receive all or a portion of
their premiums paid for by the boards in accordance with KRS
61.702 and 78.5536.

. [€6)] [ﬁd&mean&a#enn@#deeume%ha&bee&meewe&aﬁhe

7 7 v T

: 1

(Q[6H] "MEM" means:

(a) A Medicare eligible member who is retired and reemployed:

1. With a participating employer that offers the member a
hospital and medical insurance benefit; or

2. By a participating employer that is prevented from offering a
hospital and medical benefit to the member as a condition of
reemployment under KRS 70.293, 95.022, or 164.952; and

(b) A Medicare eligible member who is retired and whose
spouse meets the following criteria:

1. The spouse is also a member;

2. The spouse is reemployed with a participating employer that
offers the spouse a hospital and medical insurance benefit, or by a
participating employer that is prevented from offering a hospital and
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medical benefit to the spouse as a condition of reemployment under
KRS 70.293, 95.022, or 164.952; and

3. The spouse's hospital and medical insurance plan coverage
is provided by the retired member's benefits pursuant to KRS
61.702(2) and 78.5536(2).

(3) "Months of service" is defined by KRS 61.702(1)(c) and

78.5536(1)(c).

(D[E9)] "Premium" means the monthly dollar cost required to
provide hospital and medical insurance plan coverage for a
recipient, a remplents spouse, or a disabled or dependent child.

A e (if . ' | i
5 G 5 ]
B)E2)] "Qualifying event® means a change in life

circumstances that:

(a) Meets the agency's requirement for a member to alter an
existing hospital and medical insurance plan, or sign up for a new
one outside of new or open enroliment if the alteration is consistent
with the change; and

(b) Is included on the list of qualifying events provided annually
to the members by the agency.

(6)[28)] "Wellness" or “"wellbeing promise" means an annual
health assessment or screening that, if completed by the due date
established by the Kentucky Employees' Health Plan[timely],
provides a discounted insurance rate for the following fiscal year's
health insurance plan premium.

Section 2. Trust Fund.

(1) Pursuant to KRS 61.701, fund assets shall be dedicated for
use toward health benefits, as provided in KRS 61.702 and 78.5536,
and as permitted under 26 U.S.C. 105 and 106 of the United States
Internal Revenue Code, to retired recipients and employees of
employers participating in the systems. Certain dependents or
beneficiaries shall be included, such as qualified beneficiaries as
described in 42 U.S.C. 300bb-8(3) of the United States Public Health
Service Act.

(2) The boards may adopt a trust agreement and take all action
authorized by KRS 61.701(6).

Section 3. Contribution Rates.

(1)(a@) The boards shall adopt monthly contribution rates as
follows:

1. Medicare eligible coverage;

2. Non-Medicare eligible coverage; and

3. MEM coverage.

(b) The boards may choose to adopt a monthly contribution rate
for MEM coverage that is separate from the monthly contribution rate
the boards adopt for Medicare and non-Medicare eligible coverage,
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or may choose to adopt a monthly contribution rate that is the same
for Non-Medicare eligible coverage and MEM coverage.

(2) The boards shall adopt a contribution plan for each monthly
contribution rate in subsection (1) of this section.

[(3)] [The boards may adopt separate-contribution rates-for:]
[(a)] [Tobacco-and non-tobacco users;-and]

[WeHﬂess—eHNeHbemg—pFemse—eempleﬂen—aﬂd

Section 4. Payments by the Boards.

(1)(a) The monthly contribution rate paid by the boards towards
premiums for a recipient or eligible spouse or dependent child shall
not exceed the monthly contribution rate to which the recipient is
entitled under KRS 61.702 and 78.5536.

(b) The actual amount the systems will pay toward a retired
member's hospital and medical insurance plan premium, or his or
her eligible spouse and dependent children's hospital and medical
insurance plan premium, is dependent on the membership date of
the member.

1. Except as provided in subparagraph 3. of this paragraph, if
the membership date is prior to July 1, 2003, the systems will pay a
percentage of the contribution rate toward the hospital and medical
insurance plan premiums in accordance with KRS 61.702(4)(b)-(d)
and 78.5536(b)-(d).

2. Except as provided in subparagraph 3. of this paragraph, if
the membership date is on or after July 1, 2003, the systems will pay
a dollar amount of the contribution rate toward hospital and medical
insurance plan premiums in accordance with KRS 61.702(4)(e) and
78.5536(4)(e).

3. For a member with a hire date that began July 1, 2003 through
July 31, 2004, his or her hire date shall be used to determine if the
hospital and medical insurance plan premiums are paid as a
percentage of the single premium contribution rate as prescribed in
subparagraph 1. of this paragraph, or as a dollar amount of the
contribution rate as prescribed in subparagraph 2. of this paragraph.

(2) For a retired member who retired based on reciprocity with
any other state-administered retirement system, the boards shall not
pay more than a portion of the single monthly contribution rate for
the hospital and medical insurance plan chosen by the retired
member based on the retired member's service credit with the
systems.

(3)(a) A retired member who is not Medicare eligible or is a MEM
may cross-reference health insurance coverage with a spouse
enrolled in the same hospital and medical insurance plan.

(b) A retired member identified in paragraph (a) of this
subsection who has hazardous service and a membership date prior
to July 1, 2003 may be able to use any unused portion of the monthly
contribution rate the retired member is entitled to receive toward the
premium cost attributable to the spouse, if the spouse's portion of
the premium is not fully paid by the boards pursuant to KRS 61.702
and 78.5536.

(4) Pursuant to KRS 61.702(4)(d), 61.702(4)(e)5.,
78.5536(4)(d), and 78.5536(4)(e)5., funds from the insurance trust
fund or the 401(h) accounts provided for in KRS 61.702(3)(b) and
78.5536(3)(b) shall be used to pay the determined[a] percentage of
the monthly contribution rate for family coverage for eligible spouses

and dependent children[—as—defined—in—KRS—16.505(17)—and
78.510(49)].

(5)(@) Members not eligible for Medicare who began
participation in the system on or after July 1, 2003 and have accrued
an additional full year of service as a participating employee beyond
his or her career threshold may receive an additional five (5) dollar
contribution toward monthly hospital and medical insurance
premiums in accordance with KRS 61.702(4)(e)6.b. and
78.5536(4)(e)6.b.

(b)1. If a member who is eligible for an additional five (5) dollar
contribution pursuant to paragraph (a) of this subsection has service
in multiple systems operated by the agency, each system in which
the member participates that meets the requirements of KRS
61.702(4)(e)6.b.iii. and 78.5536(4)(e)6.b.iii shall pay a portion of the
additional five (5) dollar contribution based on the percentage of the
member's service in each system.

2. If a member who is eligible for an additional five (5) dollar
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contribution pursuant to paragraph (a) of this subsection has service
in multiple systems operated by the agency, and not all of the
systems in which the member participates meet the requirements of
KRS 61.702(4)(e)6.b.iii. and 78.5536(4)(e)6.b.iii, only those systems
that meet the requirements of KRS 61.702(4)(e)6.b.ii. and
78.5536(4)(e)6.b.iii shall pay a portion of the additional five (5) dollar
contribution based on the percentage of the member's service in
each system.

Section 5. Premiums Paid by Recipient.

(1) A recipient may be charged one (1) or more of the following
monthly fees related to his or her hospital and medical insurance
coverage:

(a) Tobacco user fee; and

(b) Wellness or wellbeing promise incompletion fee.

(2) Any premium amount or fee that is not paid or payable by the
insurance trust fund established under KRS 61.701 or a 401(h)
account in accordance KRS 61.702 and 78.5536 shall be deducted
from the monthly retirement allowance of the recipient.

QA

(a) If the amount of a premium or fee is not fully paid by the
insurance trust fund established under KRS 61.701, a 401(h)
account, and the recipient's monthly retirement allowance, then the
recipient shall pay the balance of the premium monthly by electronic
transfer of funds by completing and filing a valid[cemplete] Form
6131, Bank Draft Authorization for Direct Pay Accounts[-—at-the
retirement-office].

(b) If a valid[eomplete] Form 6131, Bank Draft Authorization for
Direct Pay Accounts, is required and is not filed[-at-the-retirement
office], then the recipient, the recipient's spouse, and any disabled
or dependent children shall not be enrolled in a hospital and medical
insurance plan established pursuant to KRS 61.702 and 78.5536.

(c)1. If the electronic transfer of funds based on a
valid[eemplete] Form 6131, Bank Draft Authorization for Direct Pay
Accounts,[-en-file-atthe retirement-office] fails, then the agency shall
provide an invoice to the recipient.

2. If a recipient fails to remit the balance of the premium or fee
by the date provided on the invoice, then the enrollment of the
recipient, the recipient's spouse, and any disabled or dependent
children in the hospital and medical insurance plan shall be
cancelled the month after the last month the recipient paid the
premium.

(d) If the hospital and medical insurance plan coverage of a
recipient, the recipient's spouse, or any disabled or dependent
children is cancelled pursuant to this subsection, the recipient shall
not be eligible to enroll in a hospital and medical insurance plan
established pursuant to KRS 61.702 and 78.5536 until the next open
enrollment period for hospital and medical insurance plan coverage.

Section 6. Eligibility to Participate in Hospital and Medical
Insurance Plans.

(1) A person shall not be eligible to participate in the hospital
and medical insurance plans established pursuant to KRS 61.702
and 78.5536 until the person is a recipient of a monthly retirement
allowance, except as provided in KRS 16.576(4).

(2) A person who retires under disability retirement shall not be
eligible to participate in the hospital and medical insurance plans
established pursuant to KRS 61.702 and 78.5536 until the month the
person receives his or her first monthly retirement allowance
payment.

(3) A recipient's spouse, disabled child, or dependent child shall
not be eligible to participate in the hospital and medical insurance
plans established pursuant to KRS 61.702 and 78.5536 unless the
recipient is participating in the hospital and medical insurance plans
established pursuant to KRS 61.702 and 78.5536.

(4) An alternate payee shall not be eligible for participation in the
hospital and medical insurance plans established pursuant to KRS
61.702 and 78.5536.

Section 7. Participation in a Hospital and Medical Insurance
Plan.
(1) A recipient, spouse, or disabled or dependent child who is
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Medicare eligible, except individuals identified in subsection (2) of
this section, shall participate in the hospital and medical insurance
plan established for Medicare eligible recipients pursuant to KRS
61.702 and 78.5536.

(2) MEMSs, and spouses of MEMs and disabled or dependent
children of MEMs who are Medicare eligible, shall participate in the
group hospital and medical insurance plan established for MEMs
pursuant to KRS 61.702(2)(b)3.b. and 78.5536(2)(b)3.b.[-]

(3) A recipient, spouse, or disabled or dependent child who is
not Medicare eligible shall participate in a non-Medicare eligible
group hospital and medical insurance plan established pursuant to
KRS 61.702 and 78.5536.

(4) If a recipient, spouse, or disabled or dependent child is
eligible for Medicare but the other persons enrolled in a group
hospital and medical insurance plan are not, then the recipient,
spouse, or disabled or dependent child who is not eligible for
Medicare may continue to participate in the non-Medicare eligible
group hospital and medical insurance plan established pursuant to
KRS 61.702 and 78.5536.

(5) Members identified in subsections (1) through (4) of this
section may waive enrollment in the hospital and medical insurance
plan by filing:

(@) A completed KPPA Health Plans for Medicare Eligible
Persons form, for Medicare eligible recipients; or

(b) A completed Retiree Health Insurance Enrollment/Change
Form, for MEMs and non-Medicare eligible recipients.

(6) Members identified in subsections (1) through (4) of this
section who do not enroll in or waive the hospital and medical
insurance plan shall be automatically enrolled in an appropriate
default plan in accordance with Section 9 of this administrative
regulation.

Section 8. Required Forms.

(1) If the boards use the group hospital and medical insurance
provided by the Kentucky Department of Employee Insurance to
provide health insurance coverage for its non-Medicare eligible
recipients, spouses, disabled or dependent children, and MEMs,
then the agency shall provide these recipients and MEMs with the
Retiree Health Insurance Enrollment/Change Form, required for
enroliment, waiver, or changes to the group hospital and medical
insurance plan.

(2) On behalf of the boards, the agency shall arrange hospital
and medical insurance coverage for Medicare eligible recipients,
spouses, and disabled or dependent children, except MEMs. The
agency shall provide these recipients with the KPPA Health Plans
for Medicare Eligible Persons form, required for enrollment, waiver,
or changes to the hospital and medical insurance plans.

(3) The agency shall provide the Form 6256, Designation of
Spouse and/or Dependent Child for Health Insurance Contributions,
for recipients to complete to receive health insurance contributions
toward an eligible spouse and dependent children who are between
the ages of eighteen (18) and twenty-two (22).

Section 9. Default Plans.

(1) The boards shall adopt a default plan for new retired
members upon initial enroliment, and for recipients who do not file a
complete insurance enrollment form during annual open enroliment,
if required.

(2) The boards shall adopt a default plan for retired members
and recipients who are Medicare eligible, and a default plan for
retired members and recipients who are non-Medicare eligible and
recipients who are subject to 42 U.S.C. 1395y.

Section 10. Initial and Annual Enroliment and Qualifying Events.

(1)(@) The recipient shall complete and file valid[eemplete]
insurance enroliment forms as described in Section 8 of this
administrative regulation[-at-theretirement-office] by the last day of
the month the initial retirement allowance is paid.

(b) If the recipient fails to file the valid[eomplete] insurance
enroliment forms as required by paragraph (a) of this subsection, the
retired member shall be automatically enrolled in the appropriate
default plan adopted by the boards as described in Section 9 of this
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administrative regulation.

(c) If the recipient identified in paragraph (a) of this subsection files
the valid[eempleted] insurance enrollment forms as described in
Section 8 of this administrative regulation by the last day of the month
in which he or she receives his or her initial retirement allowance
payment, the retired member shall be enrolled in the selection
indicated on the form effective the first day of the following month.

(2) If a recipient has a qualifying event, the recipient shall
complete and file the valid[eemplete] insurance enroliment forms as
described in Section 8(1) or (2) of this administrative regulation[at
theretirement-office] within the time period prescribed by state and
federal law and the health insurance plan documents.

(3)(a) If enroliment is mandatory:

1. The recipient shall complete and file the valid[complete]
insurance enrolliment forms as described in Section 8 of this
administrative regulation[-at-theretirement-office] by the last day of
the month of the annual open enrollment period.

2. If the recipient fails to file the complete insurance enroliment
forms as required by subparagraph 1. of this paragraph, the recipient
shall be automatically enrolled in the default plan adopted by the
boards as described in Section 9 of this administrative regulation.

(b) If enroliment is not mandatory:

1. The recipient may complete and file the valid[complete]
insurance enrolliment forms as described in Section 8 of this
administrative regulation[-at-theretirement-office] by the last day of
the month of the annual open enroliment period.

2. If the recipient does not file the valid[cemplete] insurance
enrollment forms as required by subparagraph 1. of this paragraph,
the recipient, and the recipient's spouse and disabled or dependent
children as applicable, shall remain on the same plan with the same
level of coverage as the previous plan year.

(4)(a)1. In order to receive health insurance contributions toward
an eligible spouse or a dependent child who is between the ages of
eighteen (18) and twenty-two (22), the recipient shall complete and
file a valid[eemplete] Form 6256, Designation of Spouse and/or
Dependent Child for Health Insurance Contributions, by the end-of-
day on November 30th of the calendar year prior to the calendar
year in which coverage is effective, regardless of whether enroliment
is mandatory or not mandatory.

2. If a qualifying event results in a new eligible spouse or
dependent child, in order to receive health insurance contributions
toward the eligible spouse or a dependent child who is between the
ages of eighteen (18) and twenty-two (22), the recipient shall
complete and file a valid[complete] Form 6256, Designation of
Spouse and/or Dependent Child for Health Insurance Contributions.

(b)1. If the recipient does not file a valid[cemplete] Form 6256,
Designation of Spouse and/or Dependent Child for Health Insurance
Contributions, in accordance with paragraph (a) of this subsection,
health insurance contributions shall not be paid toward the
premiums for an eligible spouse or dependent children unless a
complete Form 6256 is filed[-at-theretirement-office] in the calendar
year in which coverage is in effect.

2. If the recipient files a valid[eemplete] Form 6256, Designation
of Spouse and/or Dependent Child for Health Insurance
Contributions, between December 1 and December 31 of the
calendar year prior to the calendar year in which coverage is
effective, then health insurance contributions may be paid for an
eligible spouse or a dependent child who is between the ages of
eighteen (18) and twenty-two (22) as of January of the calendar year
in which coverage is effective. If the health insurance contributions
are not paid for an eligible spouse or a dependent child as of January
of the calendar year in which coverage is effective, then health
insurance contributions shall be paid starting in February of the
calendar year in which coverage is effective and the recipient shall
also be reimbursed for the January health insurance contributions
for the eligible spouse or dependent child.

3. If the recipient files a valid[eomplete] Form 6256, Designation
of Spouse and/or Dependent Child for Health Insurance
Contributions, prior to December 31 of the calendar year in which
coverage is in effect, health insurance contributions shall be paid
toward premiums for an eligible spouse or a dependent child who is
between the ages of eighteen (18) and twenty-two (22) in any month
in the calendar year in which coverage is effective after the valid
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Form 6256 is filed[-at theretirement-office]. If a valid[ecomplete] Form
6256 is filed[-at-theretirement-office] prior to December 31 of the
calendar year in which coverage is in effect, the recipient shall also
be reimbursed for up to three (3) months of health insurance
contributions for the eligible spouse and dependent children.

Section 11. Changes in Spouse and Disabled or Dependent
Child Eligibility.

(1) Recipients, spouses, and disabled or dependent children
shall notify the agency of any change that may affect the eligibility of
the spouse, disabled child, or dependent child to enroll in a hospital
and medical insurance plan offered by the agency or the eligibility of
the spouse or dependent child to have all or a portion of their
premiums paid for by the boards in accordance with KRS 61.702
and 78.5536.

(2)(a) The recipient shall repay any premiums that were paid by
the boards after the spouse or dependent child ceased to be eligible
to have all or portion of their premiums paid in accordance with KRS
61.702 and 78.5536.

(b) If the agency is unable to recover from the recipient the full
amount of premiums paid in accordance with paragraph (a) of this
subsection, the agency may withhold any remaining amount from
the recipient's monthly retirement allowance payment.

(c) If the agency is not able to recover the full amount of the
premiums paid in accordance with paragraphs (a) and (b) of this
subsection, the agency may recover any remaining amount from the
spouse or dependent child.

Section 12. Medical Insurance Reimbursement Plan for
Recipients Living Outside of Kentucky.

(1) A recipient may participate in the medical insurance
reimbursement plan pursuant to KRS 61.702(6) and 78.5536(6) if
the recipient lives in an area outside of the coverage of the group
hospital and medical insurance plans offered by the agency.

(2) The medical insurance reimbursement plan shall be
available in any month the recipient:

(a) Resides outside of Kentucky;

(b) Is not eligible for the same level of hospital and medical
benefits as recipients who resided inside of Kentucky with the same
Medicare status; and

(c) Has paid hospital and medical insurance plan premiums
capable of being reimbursed.

(3) Recipients eligible to participate in the medical insurance
reimbursement plan shall be reimbursed up to the applicable
monthly contribution rate for premiums paid for hospital and medical
coverage less any premiums paid by the recipient's employer.

(4)(@) In order to receive the applicable reimbursement, an
eligible recipient shall complete and file a valid Form 6240,
Application for Out of State Reimbursement for Medical Insurance,
and as applicable a valid Form 6256, Designation of Spouse and/or
Dependent Child for Health Insurance Contributions,[—at—the
retirement-office] with one (1) or more of the following as proof of
coverage and payment of premiums for hospital and medical
insurance that covers the entire time period for the requested
reimbursement:

1. Avalid Form 6241, Employer Certification of Health Insurance
for Health Insurance Reimbursement Plan, completed by the
employer;

2. A valid Form 6242, Insurance Agency/Company Certification
of Health Insurance for Health Insurance Reimbursement Plan,
completed by the insurance agency or company;

3. A signed statement from the employer listing individuals
covered, dates of hospital and medical insurance coverage, amount
of premiums deducted from wages, and the cost of the single
coverage; or

4. A signed statement or invoice from the insurance company
listing individuals covered, the dates and cost of single hospital and
medical insurance coverage, along with proof of payment such as a
receipt or bank statement clearly indicating payment for the
statement or invoice provided.

(b)1. If any provided documentation is deemed insufficient by
the agency, the agency may request additional proof of medical and
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hospital insurance coverage or payment.

2. The agency may verify the recipient's eligibility for
reimbursement for hospital and medical insurance by requesting
verification of coverage and payments directly from the insurance
company indicated on the Form 6240, Application for Out of State
Reimbursement for Medical Insurance.

(5) An eligible recipient may file for reimbursement quarterly
each calendar year in accordance with subsection (4) of this section.

(6) If the eligible recipient files for reimbursement in accordance
with subsection (4) of this section, the eligible recipient shall be
reimbursed on the following schedule:

(a) In February, if all documentation is filed[-at-the—retirement
office] by January 20;

(b) In May, if all documentation is filed[-at-the-retirement-office]
by April 20;

(c) In August, if all documentation is filed[-attheretirementoffice]
by July 20; or

(d) In November, if all documentation is filed[-at-the—retirement
office] by October 20.

(7) The agency shall not reimburse an eligible recipient for
premiums for a calendar year in which the eligible recipient failed to
file a request for reimbursement in accordance with subsection (4)
of this section by March 20 of the following calendar year.

(8)(a) If a recipient receives a payment from the agency that
does not qualify as a premium reimbursement, the recipient shall
return the payment to the agency at the retirement office.

(b) If the recipient fails to return the payment, the agency may
withhold the payment from the recipient's monthly retirement
allowance payment.

Section 13. Dollar Contribution Medical Insurance
Reimbursement Plan for Recipients Hired on or after July 1, 2003.

(1)(a) Except as provided in paragraph (b) of this subsection,
beginning January 1, 2003, a recipient with a hire date on or after
July 1, 2003 may participate in the hospital and medical insurance
dollar contribution reimbursement plan pursuant to KRS 61.702(6)
and 78.5536(6), if the recipient chooses to purchase a hospital and
medical insurance plan not provided by the systems.

(b) A recipient who retired with reciprocity with another state-
administered retirement system in accordance with KRS 61.680 and
78.545 shall not be eligible for the hospital and medical insurance
dollar contribution reimbursement plan provided by KRS 61.702(6)
and 78.6636(6) if the recipient elects to receive hospital and medical
insurance coverage through another state-administered retirement
system. The systems shall pay a pro rata share of the recipient's
premium for hospital and medical insurance coverage in accordance
with KRS 6.577, 21.427, and 105 KAR 1:020.

(2)(a) Recipients eligible to participate in the dollar contribution
medical insurance reimbursement plan shall be reimbursed up to the
applicable monthly contribution rate for premiums paid for_the cost
of single hospital and medical_insurance coverage[—less—any

(b)1. The reimbursement detailed in this subsection shall be
retroactive to January 1, 2023.

2. A recipient who previously received reimbursement that was
reduced based on premiums paid by the recipient's employer or who
was denied reimbursement solely based on premiums paid by the
recipient's employer shall be reimbursed for an amount equal to the
difference between what is owed to the recipient under this
subsection and what was previously paid to the recipient.

(3)(@) In order to receive the applicable reimbursement, an
eligible recipient shall complete and file a valid Form 6280,
Application for Dollar Contribution Reimbursement for Medical
Insurance,[-at-the—retirement—office] with one (1) or more of the
following as proof of payment of premiums for hospital and medical
insurance coverage that covers the entire time period for the
requested reimbursement:

1. Avalid Form 6281, Employer Certification of Health Insurance
for Dollar Contribution Reimbursement Plan, completed by the
employer;

2. A valid Form 6282, Insurance Agency/Company Certification
of Health Insurance for Dollar Contribution Reimbursement Plan,
completed by the insurance agency or company;
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3. A signed statement from the employer or state-administered
retirement system listing individuals covered, dates of hospital and
medical insurance coverage, amount of premiums deducted from
wages, and the cost of the single coverage; or

4. A signed statement or invoice from the insurance company
listing the individuals covered, dates, and cost of single hospital and
medical insurance coverage; along with proof of payment such as a
receipt or bank statement clearly indicating payment for the
statement or invoice provided.

(b)1. If any provided documentation is deemed insufficient by
the agency, the agency may request additional proof of medical and
hospital insurance coverage or payment.

2. The agency may verify the recipient's eligibility for
reimbursement for hospital and medical insurance by requesting
verification of coverage and payments directly from the insurance
company indicated on the Form 6280, Application for Dollar
Contribution Reimbursement for Medical Insurance.

(4) An eligible recipient may file for reimbursement in
accordance with subsection (3) of this section, quarterly each
calendar year.

(5) If the eligible recipient files a request for reimbursement in
accordance with subsection (3) of this section, the eligible recipient
shall be reimbursed on the following schedule:

(a) In February, if all documentation is filed[-at-the—retirement
effice] by January 20;

(b) In May, if all documentation is filed[-at-theretirement-office]
by April 20;

(c) In August, if all documentation is filed[-attheretirementoffice]
by July 20; or

(d) In November, if all documentation is filed[-at-theretirement
office] by October 20.

(6) The agency shall not reimburse an eligible recipient for
premiums for a calendar year in which the eligible recipient failed to
file a request for reimbursement in accordance with subsection (3)
of this section by March 20 of the following calendar year.

(7)(a) If a recipient receives a payment from the agency that
does not qualify as a premium reimbursement, the recipient shall
return the payment to the agency at the retirement office.

(b) If the recipient fails to return the payment, the agency may
withhold the payment from the recipient's monthly retirement
allowance payment.

Section 14. Incorporation by Reference.

(1) The following material is incorporated by reference:

(@) Form 6131, "Bank Draft Authorization for Direct Pay
Accounts", April 2021;

(b) "KPPA Health Plans for Medicare Eligible Persons",
September 2022;

(c) "Retiree Health
September 2022;

(d) Form 6240, "Application for Out of State Reimbursement for
Medical Insurance," September 2022;

(e) Form 6241, "Employer Certification of Health Insurance for
Health Insurance Reimbursement Plan”, September 2022;

(f) Form 6242, "Insurance Agency/Company Certification of
Health Insurance for Health Insurance Reimbursement Plan",
September 2022;

(g) Form 6256, "Designation of Spouse and/or Dependent Child
for Health Insurance Contributions", September 2022;

(h) Form 6280, “Application for Dollar Contribution
Reimbursement for Medical Insurance", September 2023[2022];

(i) Form 6281, "Employer Certification of Health Insurance for
Dollar Contribution Reimbursement Plan", June 2024[September
2022]; and

() Form 6282, "Insurance Agency/Company Certification of
Health Insurance for Dollar Contribution Reimbursement Plan”,
September 2022.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Public Pensions
Authority, 1260 Louisville Road, Frankfort, Kentucky 40601, Monday
through Friday, 8 a.m. to 4:30 p.m., or on the agency's Web site at
kyret.ky.gov.

Insurance Enrolliment/Change Form",
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DAVID L. EAGER, Executive Director

APPROVED BY AGENCY: March 21, 2024

FILED WITH LRC: March 25, 2024 at 11:15 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing to allow for public comment on this administrative regulation
shall be held on Tuesday, June 25, 2024, at 10:00 a.m. Eastern
Time at the Kentucky Public Pensions Authority (KPPA), 1270
Louisville Road, Frankfort, Kentucky 40601. Individuals interested in
presenting a public comment at this hearing shall notify this agency
in writing no later than five workdays prior to the hearing of their
intent to attend. If no notification of intent to attend the hearing was
received by that date, the hearing may be cancelled. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted until
June 30, 2024. Send written notification of intent to be heard at the
public hearing or written comments on the proposed administrative
regulation to the contact person. KPPA shall file a response with the
Regulations Compiler to any public comments received, whether at
the public comment hearing or in writing, via a Statement of
Consideration no later than the 15th day of the month following the
end of the public comment period, or upon filing a written request for
extension, no later than the 15th day of the second month following
the end of the public comment period.

CONTACT PERSON: Jessica Beaubien, Policy Specialist,
Kentucky Public Pensions Authority, 1260 Louisville Road,
Frankfort, Kentucky 40601, phone (502) 696-8800 ext. 8570, fax
(502) 696-8615, email Legal.Non-Advocacy @kyret.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jessica Beaubien

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative  regulation establishes procedures for the
administration of the health and hospital insurance benefits provided
by the Kentucky Retirement Systems and the County Employees
Retirement System, as well as establishes eligibility requirements,
necessary documentation for proof of insurance, deadlines for filing
for reimbursement, and forms.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish procedures for the
administration of the health and hospital insurance benefits provided
by the Kentucky Retirement Systems and the County Employees
Retirement System, as well as establishes eligibility requirements,
necessary documentation for proof of insurance, and forms. In
addition, this administrative regulation satisfies the requirements in
KRS 61.702(6) and 78.5536(6) to promulgate an administrative
regulation to establish medical insurance reimbursement programs for
members who began participating in the system on or after July 1,
2003 and purchase their own hospital and medical insurance, and for
retirees who are not eligible for the same level of hospital and medical
benefits as recipients living in Kentucky.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 61.505(1)(g) authorizes the Kentucky
Public Pensions Authority to promulgate administrative regulations on
behalf of the Kentucky Retirement Systems and the County
Employees Retirement System that are consistent with KRS 61.510
to 61 .705, 16.505 to 16.652, and 78.510 to 78.852. KRS 61.702 and
78.5536 provide for the systems operated by the Kentucky Public
Pensions Authority to offer hospital and medical insurance coverage
to recipients (including retired members and some beneficiaries of
deceased members), their spouses, and their disabled or dependent
children, this administrative regulation conforms to the authorizing
statute by establishing procedures for the administration of the health
and hospital insurance benefits by the systems. Additionally, this
administrative regulation satisfies the requirements in KRS 61.702(6)
and 78.5536(6) to promulgate an administrative regulation to establish
medical insurance reimbursement programs for members who began
participating in the system on or after July 1, 2003 and purchase their
own hospital and medical insurance, and for retirees who are not
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eligible for the same level of hospital and medical benefits as
recipients living in Kentucky.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This administrative
regulation assists in the effective administration of the statutes by
establishing procedures for the administration of the health and
hospital insurance benefits provided by the Kentucky Retirement
Systems and the County Employees Retirement System, as well as
establishes eligibility requirements, necessary documentation for
proof of insurance, deadlines for filing for reimbursement, and forms
in accordance with KRS 61.702 and 78.5536.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendments updates language to be uniform with all
Kentucky Public Pensions Authority regulations, and with the
definitions found in 105 KAR 1:001. It also updates the regulation to
add details on the difference in the percentage payment versus the
dollar payment towards hospital and medical insurance premiums
based on membership date. Additionally, it provides details of eligibility
for the dollar contribution reimbursement for recipients with reciprocity
with another state-administered retirement system.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to the ensure the effective
administration of KRS 61.702 and 78.5536.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the authorizing
statute by providing additional details in the procedures for the
administration of the health and hospital insurance benefits by the
systems.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment will assist in the effective
administration of the statues by updating language to be uniform with
all Kentucky Public Pensions Authority regulations, and with the
definitions found in 105 KAR 1:001. It will also assist by updating the
regulation to add details on the difference in the percentage payment
versus the dollar payment towards hospital and medical insurance
premiums based on membership date. Additionally, the amendment
is adding details of eligibility for the dollar contribution reimbursement
for recipients with reciprocity with another state-administered
retirement system.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: One (1) entity that provides day-to-day
operations for three (3) public pensions systems: Kentucky Public
Pensions Authority (the public pension systems are the Kentucky
Employees Retirement System, the County Employees Retirement
System, and the State Police Retirement System). Potentially, as
many as 421,609 individuals who are members of the Kentucky
Employees Retirement System, County Employees Retirement
System, and State Police Retirement System, and the spouses,
disabled or dependent children, and beneficiaries of these members.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Regulated entities will be minimally
impacted by these changes as this administrative regulation is
already being administered as written.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): The cost of compliance with this administrative
regulation should be negligible, as this administrative regulation is
already being administered as written.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The benefits should be negligible,
as this administrative regulation is already being administered as
written. (5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:
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(a) Initially: The costs associated with the implementation of
this amendment should be negligible, as this administrative
regulation is already being administered as written.

(b) On a continuing basis: The continuing costs associated with
this amendment should be negligible.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Administrative expenses of the Kentucky Public Pensions Authority
are paid from the Retirement Allowance Account (trust and agency
funds).

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There is
no increase in fees or funding required. Please be advised that the
tobacco usage and wellness or wellbeing promise incompletion fees
in Section 5 are not set by the Kentucky Public Pensions Authority
or any of the systems for which it provides day-to-day operations;
instead, these fees may be established by a vendor that provides
group hospital and medical insurance plan coverage for Medicare-
eligible recipients and/or the Kentucky Employees Health Plan. See
KRS 61.702(2)-(3), 78.5536(2)-(3).

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees or directly or
indirectly increase any fees. Please be advised that the tobacco
usage and wellness or wellbeing promise incompletion fees in
Section 5 are not set by the Kentucky Public Pensions Authority or
any of the systems for which it provides day-to-day operations;
instead, these fees may be established by a vendor that provides
group hospital and medical insurance plan coverage for Medicare-
eligible recipients and/or the Kentucky Employees Health Plan. See
KRS 61.702(2)-(3), 78.5536(2)-(3).

(9) TIERING: Is tiering applied? Tiering is not applied. All
regulated entities are subject to the same processes and procedures.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 61.505(1)(g), 61.702, 78.5536.

(2) Identify the promulgating agency and any other affected state
units, parts, or divisions: The Kentucky Public Pensions Authority
(KPPA) is the promulgating agency. The other affected state units are
the County Employees Retirement System Board of Trustees, the
Kentucky Retirement Systems Board of Trustees, and the three
systems for which KPPA provides day-to-day operations (the County
Employees Retirement System, the Kentucky Employees Retirement
System, and the State Police Retirement System).

(a) Estimate the following for the first year:

Expenditures: $40,000.00 for the three systems for which
KPPA provides day-to-day operations (the County Employees
Retirement System, the Kentucky Employees Retirement System,
and the State Police Retirement System). For more details, please
see the KPPA'’s response to question number five (5) below.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Please see the KPPA’s response to question
number five (5) below.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): None.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.

Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable.

(4) Identify additional regulated entities not listed in questions
(2) or (3): None.

(a) Estimate the following for the first year:

Expenditures: None.

Revenues: None.
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Cost Savings: None.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? None.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: Due to the
change to the dollar contribution reimbursement calculation method
in Section 13(2), there will be a fiscal impact for the three (3) systems
for which the KPPA provides day-to-day operations (the Kentucky
Employees Retirement System, the State Police Retirement
System, and the County Employees Retirement System).: Due to
the retroactive application of the change to the dollar contribution
reimbursement calculation method, once this change is effective,
the three (3) systems are estimated to have a one-time expenditure
of $40,000.00 (in the aggregate for the three (3) systems) to correct
previous underpayments of reimbursements. In addition, due this
change to the dollar contribution reimbursement calculation method,
the KPPA estimates that for each of the four (4) calendar years
following the effective date of this change, the three (3) systems will
pay approximately $20,000.00 (in the aggregate) more to eligible
recipients (compared with the prior dollar contribution
reimbursement calculation method). This change to the dollar
contribution reimbursement calculation method is expected to result
in increased annual expenditures for the three (3) systems with time,
particularly after the first four (4) years after this change is made
effective, as more members of the three (3) systems with a
membership date on or after July 1, 2003 retire and become eligible
for the dollar contribution reimbursement program.

(b) Methodology and resources used to determine the fiscal
impact: KPPA staff reviewed all Form 6280s, Application for Dollar
Contribution Reimbursement for Medical Insurance, received in 2023.
KPPA staff calculated the estimated difference between the
reimbursement amount recipients who submitted a Form 6280
received based on the prior dollar contribution reimbursement
calculation method in Section 13(2) and the reimbursement amount
these same recipients will be eligible to receive once the change to the
dollar contribution calculation method in Section 13(2) becomes
effective.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified in
questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation will not have a "major economic impact"
because this administrative regulation is already being administered
as written.

(b) The methodology and resources used to reach this
conclusion: There is a possible major economic impact due to the
change to the dollar contribution reimbursement calculation method
in Section 13(2); however, the economic impact would be spread out
over a significant period of time of 10 or more years.

BOARDS AND COMMISSIONS
Board of Pharmacy
(Amendment)

201 KAR 2:015. Continuing education.

RELATES TO: KRS 315.010, 315.065, 315.120, 315.121

STATUTORY AUTHORITY: KRS 315.065, 315.110(1),
315.191(1)
NECESSITY, FUNCTION, AND CONFORMITY: KRS

315.065(2) and (3) require the Board of Pharmacy to establish
continuing education requirements for pharmacists. This
administrative regulation establishes requirements for the continuing
pharmacy education of registered pharmacists and requires all
registered pharmacists holding a license issued by the board to
participate in continuing pharmacy education as a means of renewal
of their licenses.

Section 1. Definitions.
(1) "Continuing education unit* or "CEU" is defined by KRS
315.010(8).
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(2) "Sponsor" means a person, school, association, company,
corporation, or group who wishes to develop a continuing education
program.

Section 2.

(1) Continuing education hours for credit shall be relevant to the
practice of pharmacy and free of commercial bias.

(2) Continuing education hours shall be approved if approved by:

(a) The Accreditation Council for Pharmacy Education (ACPE); or

(b) The board.

Section 3. (1) Continuing education sponsors shall submit an
Application for Provider CE Approval to the board:

(a) At least sixty (60) days prior to the presentation date, if pre-
approval is sought; or

(b) Between sixty (60) days prior and thirty (30) days after the
presentation date, if pre-approval is not sought.

(2) Program changes shall be submitted to and approved by the
board, or the approval of the program shall be void.

(3) Continuing education credit shall be given only once for each
program per participant.

(4) Sponsors shall retain a file of each participant's program
completion for three (3) years.

(5) Board approval of each program shall expire three (3) years
after the date of approval.

Section 4. (1) Pharmacists requesting approval of individually
obtained continuing pharmacy education shall submit an Application
for Pharmacist CE Approval to the board within thirty (30) days of
completion of the educational presentation.

(2) The board shall notify the requesting pharmacist whether the
application request has been approved or denied.

(3) Continuing education that has not been approved by ACPE
or the board shall not be used to meet continuing education
requirements for renewal or issuance of a license.

Section 5. (1) A pharmacist shall:

(a) Complete a minimum of one and five-tenths (1.5) CEU
(fifteen (15) contact hours) annually between March 1 and February
28 of the subsequent year prior to licensing renewal[danuary-1-and
December-31]; and

(b) For licensing years 2023 through 2028, one (1) contact hour
of the fifteen (15) contact hours shall be on the opioid epidemic or
opioid use disorder; and

(c) Not transfer or apply excess hours or units for future years.

(2) A pharmacist may be granted a deferral on a year-to-year
basis at the determination of the board for illness, incapacity, or
other extenuating circumstances.

(3) A pharmacist first licensed by the board within twelve (12)
months immediately preceding the annual renewal date shall be
exempt from the continuing pharmacy education provisions for that
year.

(4) Pharmacists shall:

(a) Keep valid records, receipts, and certifications of continuing
pharmacy education programs completed for three (3) years; and

(b) Submit that documentation to the board upon request.

(5) Submission of a fraudulent statement or certificate
concerning continuing pharmacy education shall subject the
pharmacist to discipline as provided in KRS 315.121.

Section 6. Each pharmacist shall keep the board informed of the
pharmacist's correct address.

Section 7. CEU may be transferred from another state to
Kentucky if the transfer state recognizes Kentucky CEU.

Section 8. A licensee who failed to timely renew his or her
license shall:

(1) Comply with the applicable provisions of KRS 315.120(2) or
(3); and

(2) Complete fifteen (15) hours of continuing education for each
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year the applicant failed to renew his or her license, up to a
maximum of seventy-five (75) hours.

Section 9. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Application for Provider CE Approval”, June 2018; and

(b) "Application for Pharmacist CE Approval", June 2018.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Board of Pharmacy, 125
Holmes Street, Suite 300, Frankfort, Kentucky 40601, Monday
through Friday, 8 a.m. to 4:30 p.m. or on the Web site at
https://pharmacy.ky.gov/professionals/Pages/Continuing-
Education-.aspx[Fhis-material-is-also-available-on-the-board's-\Web
site-at-https#pharmacy-ky-goviFerms/Pages/defaultaspx]

CHRISTOPHER HARLOW, Pharm.D., Executive Director

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 10:00 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 25,
2024, at 10:00 a.m. Eastern Time via zoom teleconference.
Individuals interested in being heard at this hearing shall notify this
agency in writing by five workdays prior to the hearing, of their intent
to attend. If no notification of intent to attend the hearing is received
by that date, the hearing may be canceled. This hearing is open to
the public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative regulation.
A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the
public hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted
through June 30, 2024. Send written notification of intent to be heard
at the public hearing or written comments on the proposed
administrative regulation to the contact person.

CONTACT PERSON: Christopher Harlow, Executive Director,
Kentucky Board of Pharmacy, 125 Holmes Street, Suite 300, State
Office Building Annex, Frankfort, Kentucky 40601, phone (502) 564-
7910, fax (502) 696-3806, email Christopher.harlow@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Christopher Harlow

(1) Provide a brief summary of:

(@ What this administrative
administrative  regulation establishes
requirements.

(b) The necessity of this administrative regulation: KRS
315.065(2) and (3) requires the board to promulgate a regulation
that includes guidelines and criteria for reviewing and approving
acceptable continuing education programs.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This regulation establishes guidelines
and criteria for reviewing and approving acceptable continuing
education programs as required by KRS 315.065(2) and (3).

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: Pharmacists will
understand continuing education requirements necessary for
renewal of licenses.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment changes the period of time in which CE
hours are to be acquired to help streamline licensees ability to track
CE in line with the requirements in other states.

(b) The necessity of the amendment to this administrative
regulation: To assist pharmacists in tracking their CE obligation for
Kentucky.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 315.065(2) and (3) requires the board to
promulgate a regulation that includes guidelines and criteria for
reviewing and approving acceptable continuing education programs;
the amendment assists pharmacists with tracking their annual

does: This
education

regulation
continuing
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continuing education.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will ensure
pharmacists can track their CE obligations for Kentucky because the
requirements will align with that in other states.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Only pharmacists will be impacted by this
regulation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Pharmacists will need to ensure that they
familiarize themselves with the new period. Moreover, the Board will
offer enforcement discretion for a period of time to assist with this.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There are no expected costs for those identified in
question (3).

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Pharmacists will receive continuing
education credit required for renewal. (5) Provide an estimate of how
much it will cost to implement this administrative regulation:

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: No costs will be incurred.

(b) On a continuing basis: No costs will be incurred.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Board revenues from pre-existing fees provide the funding to
enforce the regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding will be required because of this new
regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied because
the regulation is applicable to all pharmacists.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 315.191(1) and KRS 315.065.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Kentucky Board of Pharmacy

(a) Estimate the following for the first year:

Expenditures: none.

Revenues: none.

Cost Savings: none.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no expenditures or cost savings.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): None, only the Kentucky Board of
Pharmacy is impacted.

(a) Estimate the following for the first year:

Expenditures: none.

Revenues: none.

Cost Savings: none.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? This regulation does not create any
expenditures, revenues or cost savings.

(4) Identify additional regulated entities not listed in questions
(2) or (3): none.

(a) Estimate the following for the first year:
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Expenditures: none.

Revenues: none.

Cost Savings: none.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? This regulation does not create any
expenditures, revenues or cost savings.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: There is no
fiscal impact from this regulation.

(b) Methodology and resources used to determine the fiscal
impact: There are no fees or costs associated with this regulation.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) . This
administrative regulation will not have an overall negative or adverse
major economic impact to the entities identified.

(b) The methodology and resources used to reach this
conclusion: There are no costs, expenditures or revenues from this
regulation.

BOARDS AND COMMISSIONS
Board of Pharmacy
(Amendment)

201 KAR 2:030. License transfer
Pharmacist License.

and Non-Resident

RELATES TO: KRS 315.191(1)(c), (d). 315.050, 315.210

STATUTORY AUTHORITY: KRS 218A.205(8), 315.191(1)(a),
(c), (d), 315.210

NECESSITY, FUNCTION, AND CONFORMITY: KRS 315.210
authorizes the board to establish conditions for licensure by
reciprocity. KRS 218A.205(8) requires the board to establish
requirements for background checks for licensees. This
administrative regulation establishes conditions, forms, and
examination requirements for licensure by reciprocity_and for
licensure of non-resident pharmacists.

Section 1. Definitions.

(1) "Board" is defined by KRS 315.010(4).

(2) "Good standing" means that a license is not suspended,
revoked, surrendered, conditioned under terms of probation, or
otherwise in a status that in any manner restricts the activity of the
licensee.

(3) "License transfer" means a license to practice pharmacy in
Kentucky issued by the board to a pharmacist licensed in another
jurisdiction.

(A[€3)] "NABP" means the National Association of Boards of
Pharmacy.

(5) "Non-Resident Pharmacist License" means a license issued
by the board to a pharmacist licensed and located in another
jurisdiction to practice pharmacy to citizens in Kentucky.

Section 2. An applicant licensed in another jurisdiction shall be
eligible for license transfer, if the:

(1) Requirements for licensure of the jurisdiction that granted his
or her license met or exceeded Kentucky requirements for licensure
when the license in the other jurisdiction was granted;

(2) Applicant holds in good standing, an active license to
practice pharmacy;

(3) Applicant has:

(a) Completed and certified the NABP Preliminary Application
for Transfer of Pharmacist License form; and

(b) Received an NABP Official Application for Transfer of
Pharmacist License;

(4) Applicant is currently in good standing in the jurisdiction from
which he or she has applied;

(5) Applicant has successfully completed an examination in
jurisprudence;

(6) Applicant has submitted to a nation-wide criminal
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background investigation by means of fingerprint check by the
Department of Kentucky State Police and the Federal Bureau of
Investigation; and

(7) Applicant has submitted to a query to the National
Practitioner Data Bank of the United States Department of Health
and Human Services.

Section 3. Required Information. An applicant shall provide the
information required by the NABP Preliminary Application for
Transfer of Pharmacist License form, including:

(1) Name, maiden, and other names used currently or previously;

(2) Address, telephone number;

(3) Date of birth;

(4) Social Security number;

(5) Citizenship;

(6) Sex;

(7) State of original license by examination, including:

(a) License number;

(b) Original date of issue;

(c) Current status of original licensure; and

(d) State for which license transfer is requested;

(8) Pharmacy education, including:

(a) Name and location of pharmacy school;

(b) Name of pharmacy degree;

(c) Date degree was received; and

(d) Other professional degrees, including the information
specified by paragraphs (a) to (c) of this subsection;

(9) Whether the applicant has earned certification by the Foreign
Pharmacy Graduate Examination Committee, and, if so, the
examination equivalency number assigned;

(10) Total hours of practical experience as an intern prior to
licensure as a pharmacist;

(11) sStates, dates,
examinations;

(12) Pharmacist licenses currently held, including issue date,
expiration date, status, and any board action taken against the
licensee;

(13) Practice and employment, including nonpharmacist
employment, from the past three (3) years;

(14) Record of charges or convictions of any felony or
misdemeanor offense, other than traffic offenses, and whether or not
a sentence was imposed or suspended;

(15) Record of any surrender of a pharmacist license or
registration issued by the federal government or any state controlled
substance authority;

(16) Record of any pharmacist license revocation, suspension,
restriction, termination, or other disciplinary action by any board of
pharmacy or other state authority;

(17) Record of whether the pharmacist is currently under
investigation or subject to disciplinary action by the licensing
jurisdiction, federal Food and Drug Administration, federal Drug
Enforcement Administration or any state drug enforcement authority
for the violation of any state or federal pharmacy, liquor, or drug laws;

(18) Record of any condition or impairment, such as substance
or alcohol abuse or dependency that in any way affects the
pharmacist's ability to practice pharmacy in a safe and competent
manner; and

(19) Record of any application for initial licensure, renewal
licensure, or licensure by transfer that was denied by any licensing
authority, whether in pharmacy or any other profession.

and results of pharmacist licensure

Section 4. The board shall accept license transfer applications
from jurisdictions that:

(1) Are an active member of the NABP; and

(2) Grant license transfers to pharmacists pursuant to conditions
and requirements that are the equivalent of conditions and
requirements established by the board.

Section 5. An applicant for license transfer shall take and pass
the Multistate Pharmacy Jurisprudence Examination administered
by the NABP_and shall pay the fees in 201 KAR 2:050(1) and (19).
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Section 6. An applicant licensed in another jurisdiction shall be
eligible for non-resident pharmacist license if the applicant:[Fee-An

applicantshallinclude thefees-specified by 201 KAR-2:050,-Section

(1) Holds in good standing an active license to practice
pharmacy in any state;

(2) The applicant is issued a NABP Verify credential; and

(3) The applicant submits to a fingerprint-supported criminal
record check by the Department of Kentucky State Police and the
Federal Bureau of Investigation pursuant to KRS 218A.205(8).

Section 7. An applicant for non-resident pharmacist license shall
be exempt from:

(1) The requirements for license transfer;

(2) The Multistate Pharmacy Jurisprudence Examination
administered by NABP; and

(3) Continuing Education requirements of Kentucky.

Section 8. A non-resident pharmacist licensee shall:

(1) Maintain patrticipation in the NABP Verify Program:;

(2) Submit an initial application for non-resident pharmacist
licensure;

(3) Submit an annual renewal of non-resident pharmacist
license; and

(4) Pay the annual renewal of a pharmacist non-resident license
fee established in 201 KAR 2:050.

Section 9. The following acts are prohibited with the utilization
of a non-resident pharmacist license:

(1) Engaging in the practice of pharmacy in Kentucky while:

(a) Residing in Kentucky; or

(b) Employed by a pharmacy located in Kentucky; and

(2) Serving as a pharmacist-in-charge of a Kentucky permitted

facility.

Section 10. Board Discretion.

(1) The board maintains the discretion to deny an applicant a
licensee if the applicant fails to demonstrate good mental health and
moral character pursuant to KRS 315.050(1);

(2) The board may waive the provisions of Section 9 of this
administrative requlation during a declared state of emergency.

Section 11.[Seetion-7] Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "NABP Preliminary Application for Transfer of Pharmacist
License", April 2018; and[is-ircorporated-by-reference:]
(b) "Application/Renewal for Non-Resident

License", 04/2024.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law at the Kentucky Board of Pharmacy,
State Office Building Annex, Suite 300, 125 Holmes Street,
Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30

Pharmacist

p.m. or on the Web site at
https://pharmacy.ky.gov/professionals/Pages/Pharmacists.aspx.[htt
information-aspx:|

CHRISTOPHER HARLOW, Pharm.D., Executive Director

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 10:00 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 25,
2024, at 10:00 a.m. Eastern Time via zoom teleconference.
Individuals interested in being heard at this hearing shall notify this
agency in writing by five workdays prior to the hearing, of their intent
to attend. If no notification of intent to attend the hearing is received
by that date, the hearing may be canceled. This hearing is open to
the public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative regulation.
A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the
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public hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted
through June 30, 2024. Send written notification of intent to be heard
at the public hearing or written comments on the proposed
administrative regulation to the contact person.

CONTACT PERSON: Christopher Harlow, Executive Director,
Kentucky Board of Pharmacy, 125 Holmes Street, Suite 300, State
Office Building Annex, Frankfort, Kentucky 40601, phone (502) 564-
7910, fax (502) 696-3806, email Christopher.harlow@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Christopher Harlow

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes conditions, forms, and
examination requirements for licensure by reciprocity and for
licensure of non-resident pharmacists.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to inform pharmacists of the
conditions, forms, and examination requirements for reciprocal
licensure and non-resident licensure.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation, authorized
by KRS 315.191(1)(a), establishes conditions, forms, and
examination requirements for licensure by reciprocity and for
licensure of non-resident pharmacists. This administrative regulation
conforms to the authorizing statute because the authorizing statute
gives the board authority to promulgate administrative regulations
pertaining to pharmacists and pharmacies.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will ensure that pharmacists are informed
of the conditions, forms, and examination requirements for
reciprocal licensure and non-resident licensure.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment to an existing administrative regulation
establishes a new classification of pharmacist licensure. This
amendment to an existing administrative regulation establishes
conditions, forms, and examination requirements for licensure of
non-resident pharmacists.

(b) The necessity of the amendment to this administrative
regulation: This amendment to an existing administrative regulation
is necessary to inform non-resident pharmacists of the conditions,
forms, and examination requirements for non-resident licensure.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment to an existing administrative
regulation, authorized by KRS 315.191(1)(a), establishes
conditions, forms, and examination requirements for non-resident
licensure. This amendment to an existing administrative regulation
conforms to the authorizing statute because KRS 315.191(1)(a)
authorizes the board to promulgate administrative regulations
pertaining to pharmacists and pharmacies.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment provides rules for
non-resident pharmacist licensure.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: The board anticipates that pharmacists
seeking reciprocity and non-resident pharmacists will be affected, as
pharmacists seeking reciprocity and non-resident pharmacists will
need to comply with this administrative regulation to obtain
licensure. Data was collected from non-resident pharmacies
indicating the number of pharmacists dispensing prescriptions to
residents of the Commonwealth without a licensed issued by the
Kentucky Board of Pharmacy to be 9,250 pharmacists.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:
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(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: 1. Pharmacists seeking reciprocity and
non-resident pharmacists will have to familiarize themselves with
this administrative regulation. 2. This administrative regulation
establishes conditions, forms, and examination requirements for
licensure by reciprocity and for licensure of non-resident
pharmacists. 3. The board will help educate identified entities of this
amendment to an existing administrative regulation.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): Reciprocal applications cost $250, and this is not being
amended. Applications for non-resident licensure will cost $50.
These fees are in 201 KAR 2:050.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): These pharmacists will have the
benefit of practicing pharmacy in Kentucky.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The Kentucky Board of Pharmacy is implementing
a new licensing management software in 2024. The cost associated
with this new software included the anticipated changes with the
proposed and amended regulations. The base price for the software
is $220,500 plus the implementation cost of $88,200. The yearly
support and maintenance is $66,150. This fund has been
appropriated to the Kentucky Board of Pharmacy by the passing of
HB6 in 2024. Additional administrative cost includes personnel for
licensing pharmacists and non-resident pharmacies. The Kentucky
Board of Pharmacy estimates the annual and ongoing personnel
cost to be $132,000.

(b) On a continuing basis: The year 2-5 support and
maintenance for the licensing management software ranges from
$66,150 to $72,284. Additional administrative cost to administer the
proposed amendment includes personnel for licensing pharmacists
and non-resident pharmacies. The Kentucky Board of Pharmacy
estimates the annual and ongoing personnel cost to be $132,000.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Board revenues from pre-existing fees provide the funding to
enforce the regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
amendment to 201 KAR 2:050 includes a new fee for non-resident
licensure that has been created here.

(8) State whether or not this administrative regulation establishes
any fees or directly or indirectly increases any fees: This regulation
does not establish any fees, but in the non-resident licensure
application, a fee is referenced. This fee originates in 201 KAR 2:050.

(9) TIERING: Is tiering applied? Tiering is not applied because
the regulation is applicable to all pharmacists seeking license transfer
and all out of state pharmacists seeking a nonresident license.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 315.191(1) authorizes the Board to
regulate pharmacists through licensing.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The promulgating agency, the Board
of Pharmacy, is the only affected state unit impacted.

(a) Estimate the following for the first year:

Expenditures: The board is implementing new licensing
management software in 2024. The cost associated with this
software includes the anticipated changes from this amendment.
The base price for the software is $220,500 plus the implementation
cost of $88,200. The yearly support and maintenance is $66,150.
Additional administrative costs include personnel costs for licensing
pharmacists. The Board estimates the annual personnel cost to be
approximately $132,000.

Revenues: The Board estimates additional revenues to be
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approximately $462,500 from annual renewals from non-resident
pharmacists and those that practice into Kentucky via license transfer.

Cost Savings: none.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? It will depend on the number of applicants
seeking transfer or to become a non-resident pharmacist licensee.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): There are no local affected
entities with the exception of the Board.

(a) Estimate the following for the first year:

Expenditures: n/a

Revenues: n/a

Cost Savings: n/a

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? n/a

(4) Identify additional regulated entities not listed in questions
(2) or (3): Out of state pharmacists are the regulated party that will
be impacted by this regulation. This includes those applicants
seeking license transfer and those pharmacists seeking a non-
resident pharmacist license.

(a) Estimate the following for the first year:

Expenditures: $50 for a non-resident pharmacist license and
$50 for the annual renewal. For transfer/reciprocating pharmacists,
the cost is $250 initially and $105 each year for renewal.

Revenues: n/a

Cost Savings: n/a

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? It will depend on the number of pharmacists
seeking license transfer or a non-resident pharmacist license.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The fiscal
impact rests on pharmacists that are seeking licensure in Kentucky via
the license transfer route or the limited license that can be obtained
via non-resident pharmacist licensure. For transfer applicants, the cost
is $250 with an annual renewal of $105. For non-resident pharmacist
license applicants, the cost is $50 and the renewal cost is $50. If
pharmacies pay for their pharmacists non-resident in aggregate, these
numbers could be increased for the initial licensing of non-resident
pharmacists. Currently 47.6% of pharmacists licensed with the Board
are located outside of Kentucky.

(b) Methodology and resources used to determine the fiscal
impact: The estimated revenues generated for the budget are
obtained from current and historical data.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation will not have an overall negative or adverse
major economic impact.

(b) The methodology and resources used to reach this
conclusion: Agency data including the number of pharmacists that
might seek a non-resident pharmacist license, as collected from
pharmacy responses.

BOARDS AND COMMISSIONS
Board of Pharmacy
(Amendment)

201 KAR 2:050. Licenses and permits; fees.

RELATES TO: KRS 218A.205(3)(g), 315.035(1), (2), (4),
315.0351(1), 315.036(1), 315.050(5), 315.060, 315.110, 315.120,
315.191, 315.402

STATUTORY AUTHORITY: KRS 218A.205(3)(g), 315.035(1),
(2), (4), 315.036(1), 315.050(5), 315.060, 315.110(1), 315.120(4),
315.191(1)(i), 315.402(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
315.191(1)(i) authorizes the board to assess reasonable fees for
services rendered to perform its duties and responsibilities. This
administrative regulation establishes reasonable fees for the board
to perform all the functions for which it is responsible.
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Section 1. The following fees shall be paid in connection with
pharmacist examinations and licenses, pharmacy permits, intern
certificates, and the issuance and renewal of licenses and permits:

(1) Application for initial pharmacist license - $150;

(2) Application and initial license for a pharmacist license by
license transfer - $250;

(3) Annual renewal of a pharmacist license - ninety-five (95)
dollars;

(4) Delinquent renewal penalty for a pharmacist license - ninety-
five (95) dollars;

(5) Annual renewal of an inactive pharmacist license - ten (10)
dollars;

(6) Pharmacy intern certificate valid six (6) years - twenty-five
(25) dollars;

(7) Duplicate of original pharmacist license wall certificate -
seventy-five (75) dollars;

(8) Application for a permit to operate a pharmacy - $150;

(9) Renewal of a permit to operate a pharmacy - $150;

(10) Delinquent renewal penalty for a permit to operate a
pharmacy - $150 dollars;

(11) Change of location or change of ownership of a pharmacy
or manufacturer permit - $150;

(12) Application for a permit to operate as a manufacturer -
$150;

(13) Renewal of a permit to operate as a manufacturer - $150;

(14) Delinquent renewal penalty for a permit to operate as a
manufacturer - $150;

(15) Change of location or change of ownership of a wholesale
distributor license - $150;

(16) Application for a license to operate as a wholesale
distributor - $150;

(17) Renewal of a license to operate as a wholesale distributor
- $150;

(18) Delinquent renewal penalty for a license to operate as a
wholesale distributor - $150;[-and]

(19) Query to the National Practitioner Data Bank of the United
States Department of Health and Human Services - twenty-five (25)
dollars;

(20) Application for non-resident pharmacist license - fifty (50)
dollars;

(21) Renewal for non-resident pharmacist license - fifty (50)
dollars; and

(22) Delinquent renewal penalty for non-resident pharmacist
license - fifty (50) dollars.

Section 2. A pharmacy permit[Ar] applicant shall submit:

(1) An initial or renewal application for a pharmacy permit on
either the:

(a)1. Application for Permit to Operate a Pharmacy in Kentucky;
or

2. Application for Resident Pharmacy Permit Renewal; or

(b)1. Application for Non-Resident Pharmacy Permit, as
incorporated by reference into 201 KAR 2:465; or

2. Application for Non-Resident Pharmacy Permit Renewal, as
incorporated by reference into 201 KAR 2:465; and

(2) As appropriate, the:

(a) Initial application fee established by Section 1(8) of this
administrative regulation; or

(b) Renewal fee established by Section 1(9) of this
administrative regulation.

Section 3. All fees shall be non-refundable.

Section 4. Applications shall expire one (1) year after the date
the application is received by the board.

Section 5. Incorporation by Reference.
(1) The following material is incorporated by reference:

(a). [“*Application-for-Non-Resident-Pharmaecy-Permit—Form-3:

3]
[€b)] [—Apphe]anen—fer—Nen—Readem—PhaFmaey—PeHwi—Renewal—
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[€e)] "Application for Permit to Operate a Pharmacy in Kentucky",
Form 1, 6/2023; and

(b)[¢eh)] "Application for Resident Pharmacy Permit Renewal,
Form 2, 6/2023.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Board of Pharmacy,
State Office Building Annex, Suite 300, 125 Holmes Street,
Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30
p.m. This material is also available on the board's Web site at
https://pharmacy.ky.gov/Businesses/Pages/Pharmacy.aspx.

CHRISTOPHER HARLOW, Pharm.D. Executive Director

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 10:00 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 25,
2024, at 10:00 a.m. Eastern Time via zoom teleconference.
Individuals interested in being heard at this hearing shall notify this
agency in writing by five workdays prior to the hearing, of their intent
to attend. If no notification of intent to attend the hearing is received
by that date, the hearing may be canceled. This hearing is open to
the public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative regulation.
A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the
public hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted
through June 30, 2024. Send written notification of intent to be heard
at the public hearing or written comments on the proposed
administrative regulation to the contact person.

CONTACT PERSON: Christopher Harlow, Executive Director,
Kentucky Board of Pharmacy, 125 Holmes Street, Suite 300, State
Office Building Annex, Frankfort, Kentucky 40601, phone (502) 564-
7910, fax (502) 696-3806, email Christopher.harlow@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Christopher Harlow

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the fees associated with Board
of Pharmacy licensure.

(b) The necessity of this administrative regulation: KRS
315.191(1)(i) authorizes the Board of Pharmacy to assess reasonable
fees for services rendered to perform its duties and responsibilities.
This administrative regulation establishes reasonable fees for the
board to perform all the functions for which it is responsible.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation
establishes reasonable fees for the operating costs to ensure that
the board performs all functions as detailed in KRS 315.191(1)
including regulating and controlling pharmacists, pharmacist interns,
pharmacy technicians, pharmacies, wholesale distributors, and
manufacturers, to the extent that regulation and control of same
have not been delegated to another agency.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
allows for the funding to support Board administration.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment adds additional fees for the category of
non-resident pharmacist license, non- resident pharmacist license
renewal, delinquent renewal penalty for non-resident pharmacist
licensure, and this amendment clarifies that applications expire after
one year and that all fees received are non-refundable.

(b) The necessity of the amendment to this administrative
regulation: This administrative regulation is necessary to ensure the
Board is adequately protecting the residents of the Commonwealth.
The new fees created are for application in an amendment to 201
KAR 2:030 in which the Board seeks to license non-resident
pharmacists that dispense prescription drugs to residents of the
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Commonwealth. Licensing these pharmacists will provide the Board
with jurisdiction to adequately monitor and discipline these
pharmacists should they violate Kentucky law when providing care
to Kentucky patients.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 315.191(1)(i) authorizes the Board of
Pharmacy to assess reasonable fees for services rendered to
perform its duties and responsibilities. KRS 315.005 states that the
Board’s purpose is to promote, preserve, and protect public health,
safety, and welfare by and through effective control and regulation
of all sites or persons, whether located in or outside the
Commonwealth that distribute or sell drugs within the
Commonwealth.

(d) How the amendment will assist in the effective administration
of the statutes: The amendment will further promote, preserve, and
protect public health through effective regulation of pharmacists that
are dispensing prescription drugs to Kentucky patients.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Regarding the amendment related to non-
resident licensure, non-resident pharmacists will be impacted by the
new fees in this regulation. Should the pharmacy wish to pay the
non-resident licensure fee for all their pharmacists in aggregate, the
pharmacy would be impacted. All licensees and permit holders are
impacted by this regulation because this regulation establishes the
fee structure for all the board’s licensees and permit holders. Those
fees support all operating costs of the Board.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Non-resident pharmacists that are
currently dispensing prescription drugs into the Commonwealth for
Kentucky patients that are not already licensed in Kentucky will need
to become licensed in Kentucky pursuant to the rules established in
the amendment to 201 KAR 2:030.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): The fee for non-resident pharmacist licenses is fifty
dollars.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): These licensees will have the ability
to dispense prescriptions into Kentucky, enabling access to a larger
patient population.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially:

(b) On a continuing basis: Other explanation: This regulation
contains fees that are already in effect. The only new fees are those
regarding non-resident licensure. Those licenses will be maintained
by the Board and the cost of which is detailed in our fiscal statement.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Board revenues from fees provide the funding to enforce the
regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: This
amendment creates a new category of fee for non-resident
pharmacists dispensing prescription drugs into Kentucky. That is the
only category in this regulation that has been added and is not
currently already rule.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
amendment does create new categories of fees for non-resident
pharmacist licenses. That fee is $50.

(9) TIERING: Is tiering applied? Tiering is not applied because
the regulation is applicable to all pharmacies, wholesale distributors,
manufacturers, pharmacists and interns.
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FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 315.191(1)(a).

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Kentucky Board of Pharmacy will
be impacted by this administrative regulation.

(a) Estimate the following for the first year:

Expenditures: 3,268,700

Revenues: 2,730,000

Cost Savings: none

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? In subsequent years, the expenditures are
projected to be $3,328,800 and the revenues approximately
$3,312,500.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): There are no local entities
affected by this regulation.

(a) Estimate the following for the first year:

Expenditures: n/a

Revenues: n/a

Cost Savings: n/a

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There are no local entities impacted by this
regulation.

(4) Identify additional regulated entities not listed in questions
(2) or (3): Regulated entities include all pharmacies, wholesalers,
resident manufacturers, pharmacists, and interns.

(a) Estimate the following for the first year:

Expenditures: It is dependent upon the type of regulated entity.

Revenues: It is dependent upon the type of regulated entity.

Cost Savings: It is dependent upon the type of regulated entity.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The expenditures should remain the same.

(5) Provide a narrative to explain the:

(@) Fiscal impact of this administrative regulation: This
regulation establishes fees to individuals and facilities regulated by
the Kentucky Board of Pharmacy. The fees established provide a
funding source for the board to achieve its mission to promote,
preserve, and protect the public health, safety, and welfare for the
people of the Commonwealth of Kentucky.

(b) Methodology and resources used to determine the fiscal
impact: The estimates provided were based on historical revenues
and expenditures. For the proposed amendment, data was collected
from non-resident pharmacies indicating the number of pharmacists
dispensing prescriptions to residents of the Commonwealth without
a license issued by the Kentucky Board of Pharmacy.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) In total,
because permit and licensing fees are how the Board funds its
operations, this administrative regulation does have major economic
impact.

(b) The methodology and resources used to reach this
conclusion: This regulation serves as the primary funding source for
the Kentucky Board of Pharmacy. The estimated revenues
generated for the budget are obtained from current and historical
data.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(Amendment)

301 KAR 1:001. Definitions for 301 KAR Chapter 1.

RELATES TO: KRS 150.010, 150.025, 150.170, 50 C.F.R.
17.11
STATUTORY AUTHORITY: 150.025(1)(h)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
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150.025(1)(h) authorizes the department to promulgate
administrative regulations to carry out the purposes of KRS Chapter
150. This administrative regulation establishes definitions for terms
used in 301 KAR Chapter 1.

Section 1. Definitions.

(1) "Adjacent landowner" means the owner of real property that
shares a common boundary with department property.

(2) "Angler" means a person holding a valid resident or
nonresident fishing license and includes those persons who are
fishing license exempt as established in KRS 150.170.

(3) "APHIS" means U.S. Department of Agriculture Animal and
Plant Health Inspection Service.

(4) "APHIS-approved laboratory" means a laboratory authorized
by a state, tribal, or federal primacy authority to analyze aquatic
animal health and perform assays for the detection of the VHS virus.

(5) "Aquarium species" means the species of fish that are legally
sold in the pet and ornamental trade business and not stocked into
waters of the Commonwealth.

(6) "Aquatic organisms" means fish, frog, crayfish, and other
aquatic vertebrate and invertebrate.

(7) "Archery equipment" means a long bow, recurve bow, or
compound bow incapable of holding an arrow at full or partial draw
without aid from the archer.

(8) "Artificial bait" means a lure, bare hook, or fly made of wood,
metal, plastic, feathers, preserved pork rind, or a similar inert
material.

(9) "Bar mesh size" means the distance between two (2) knots
on a line of a net.

(10) "Boat dock" means a privately owned floating or fixed
structure that is used by an adjacent landowner to moor a boat on
department property.

(11) "Boat dock tag" means a metal tag provided by the
department that has a unique combination of letters and numbers
and is permanently affixed to an approved boat dock so that it is
visible from the lake.

(12) "Boating access area" means property owned or managed
by the department and identified by signs as a public facility for
launching and retrieving boats, including:

(a) Ramps, parking lots, courtesy docks, and access roads; and

(b) A zone extending fifty (50) feet into the water adjacent to the
department property established in paragraph (a) of this subsection.

(13) "Bow fishing" means shooting rough fish with an arrow with
a barbed or retractable style point that has a line attached to it for
retrieval with archery equipment, a crossbow, or a pneumatic arrow
launching device.

(14) "Buffer zone" means the area from the lake pool level of
Cedar Creek Lake to the marked boundary.

(15) "Buyer's permit" means a Commercial Roe-bearing Fish
Buyer's Permit.

(16) "By-catch" means any fish that is not an invasive carp or
scaled rough fish.

(17) "Camp" means the erecting of a tent or shelter of natural or
synthetic material, preparing a sleeping bag or other bedding
material for use, or parking of a motor vehicle, motor home, or trailer
for the apparent purpose of overnight occupancy.

(18) "Catfish" means a blue catfish, channel catfish, or flathead
catfish.

(19) "Certified VHS free facility" means a fish-rearing facility that
has been certified VHS free by an APHIS approved laboratory.

(20) "Chumming" means placing substances in the water for the
purpose of attracting fish to a particular area.

(21) "Commercial fisher[fisherman]" means a person holding a
valid resident or nonresident commercial fishing license.

(22) "Commercial gear tag" means a metal tag provided by the
department and that is attached to legal commercial fishing gear as
established in 301 KAR 1:146.

(23) "Crossbow" means a bow designed or fitted with a device
to hold an arrow at full or partial draw without the aid from an archer.

(24) "Cull" or "culling" means to release a previously caught fish
that an angler has kept as a part of a daily limit and replace it with
another fish of the same species.

(25) "Daily limit" means the maximum number of a particular
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species or group of species a person may legally take in one (1)
calendar day while fishing.

(26) "Department property" means lands or waters controlled by
the department through ownership, lease, license, easement, or
cooperative agreement at department-owned lakes.

(27) "Different body of water":

(a) Means a body of water that is separate and not contiguous
to another body of water, including a man-made reservoir that is
separated from a downstream river by a dam; and

(b) Does not mean a river, stream, or creek that is separated by
a low-level dam.

(28) "Diploid grass carp" means a fish of the genus and species
Ctenopharynogodon idella that is reproductively fertile and has not
been genetically altered and therefore has the normal set of somatic
chromosomes as determined by blood sample.

(29) "Existing structure" means an exempted access or
nonaccess structure built on department property prior to April 2,
2010.

(30) "Flag net" means a gill or trammel net that is anchored on
one (1) end, with the other end of the net unanchored, allowing this
end of the gill or trammel net to float freely.

(31) "Gill net" means a passive capture device in which fishes
are captured by becomingwedged, gilled, or entangled in a single
panel of webbing fished vertically.

(32) "Harvester permit" means a Commercial Roe-bearing Fish
Harvester's Permit.

(33)[(32)] "Idle speed" means the slowest possible speed at
which maneuverability can be maintained.

(34)[633)] "Immediate family" means a person's spouse, mother,
father, daughter, brother, sister, grandparent, or son.

(35)[(34)] "Invasive carp" means:

(a) Bighead carp Hypophthalmichthys nobilis;

(b) Black carp Mylopharyngodon piceus;

(c) Grass carp Ctenopharyngodon idella; or

(d) Silver carp Hypophthalmichthys molitrix.

(36)[(35)] "Lake" means impounded waters from the dam
upstream to the first riffle on the main stem river and tributary
streams.

(37)[(36)] "Live bait" means the organisms established in
paragraphs (a) through (h) of this subsection if they are alive:

(a) Live bait fish;

(b) Crayfish;

(c) Salamander;

(d) Frog, except bullfrog;

(e) Tadpole;

(f) Native lamprey;

(g) Asiatic clam (Genus Corbicula); or

(h) Other aquatic invertebrate organisms, except for mussel.

(38)[(3A)] "Live bait fishes" means:

(a) Rough fish, except invasive carp and federally threatened or
endangered species, as established in 50 C.F.R. 17.11; or

(b) Redear sunfish less than six (6) inches in length.

(39)[€38)] "Lower Ohio River Trophy Catfish" means, for the area
downstream of Cannelton Lock and Dam in the Ohio River and its
tributaries open to commercial fishing:

(a) Blue or flathead catfish that is a minimum of forty (40) inches
in length; or

(b) Channel catfish that is a minimum of thirty (30) inches in
length.

(40)[(39)] "Lower Ohio River Trophy Catfish Harvest Permit"
means a permit that allows a commercial fisher[fisherman] to
harvest Lower Ohio River Trophy Catfish.

(41)[¢46)] "Normal pool" means a water level equal to the
elevation of the lake's principal spillway.

(42)[(41)] "Overflow lake" means a permanent or temporary
body of water that receives overflow flood waters from an adjacent
stream.

(43)[¢42)] "Pay lake" means a privately owned, impounded body
of water where a daily fee is charged to fish and is open to the public.

(44)[¢43)] "Pay lake operator" means a person who holds a valid
pay lake license, as established in 301 KAR 3:022.

(45)[¢44)] "Permanent dwelling":

(&) Means a private residence on an adjacent landowner's
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property that is both fixed in location and of durable permanent
construction; and

(b) Does not mean tents, motorized vehicles, trailers, camp
trailers, or any type of interim construction or residence.

(46)[¢45)] "Pneumatic arrow launching device" means a device
designed to fire an arrow using a compressed air cartridge.

(47)[¢46)] "Possession limit" means the maximum number of
unprocessed fish a person holds after two (2) or more days of
fishing.

(48)[(47H)] "Processed fish" means a fish that has been gutted,
with the head removed.

(49)[¢48)] "Rebuild" means to totally reconstruct.

(50)[¢49)] "Release" means to return a fish to the water from
which it was taken immediately after removing the hook.

(51)[(50)] "Restricted water" means those areas, as established
in 301 KAR 1:140, 1:146, 1:150, and 1:155, where:

(a) Commercial fishing is prohibited,;

(b) Commercial fishing with gill or trammel nets is prohibited; or

(c) Commercial fishing with gill or trammel nets of restricted net
mesh size is prohibited.

(52)[(51)] "Roe-bearing fish" means paddlefish, shovelnose
sturgeon, and bowfin, regardless of the sex of the fish or the
presence or absence of roe.

(53)[(52)] "Roe-bearing Fish Buyer's Permit" means a permit
issued by the department that entitles the permit holder to buy roe-
bearing species or roe.

(54)[(53)] "Roe-bearing Fish Harvester's Permit" means a permit
issued by the department to a licensed commercial fisher[fisherman]
that entitles the permit holder to harvest and sell roe-bearing
species.

(65)[¢54)] "Rough fish" is defined by KRS 150.010(37).

(56)[(55)] "Scaled rough fish" means any scaled fish that is not
an invasive carp, sport fish as established in 301 KAR 1:060, roe
bearing fish, or a species ineligible for commercial harvest as
established in 301 KAR 1:155.

(57)[(56)] "Shad" means a live gizzard shad or threadfin shad.

(68)[(5A)] "Shoreline use permit" means a permit issued by the
department that allows an adjacent landowner to construct a new
access structure or to keep or rebuild an existing structure on
department land.

(59)[¢(58)] "Single hook" means a hook with no more than one
(1) point.

(60)[(59)] "Size limit" means the minimum legal length of a fish
that is measured by laying the fish flat on a ruler with the mouth
closed and tail lobes squeezed together.

(61)[¢66)] "Slot limit" means a size range of a fish species that
shall be released by an angler.

(62)[¢61)] "Slow speed" means speed attained with the throttle
of the motor set at its slowest forward position.

(63)[¢62)] "Speeding and reckless operation" means any
operation of a boat in any area of a lake that could endanger other
persons or craft using the lake by intimidation, direct contact or by
waves created by the speed or reckless operation of a boat.

(64)[(63)] "Sport fish" means those species established in 301
KAR 1:060.

(65)[¢64)] "Sport fisherman" means a person holding a valid
resident or nonresident fishing license and includes a person who is
license exempt pursuant to KRS 150.170.

(66)[¢65)] "Temporary aquatic area" means an area:

(a) Temporarily inundated from, but still connected to, a stream,
river, or reservoir; and

(b) That persists only for the duration of the elevated water
levels.

(67)[¢66)] "Temporary pool" means an area temporarily
inundated from, but not connected to, a stream, river, or reservoir.

(68)[(67)] "Traditional fishing methods" means the act of taking
or attempting to take for non-commercial purposes any freshwater
fish species using:

(a) Hook and line in hand; or

(b) Rod in hand.

(69) "Trammel net" means a passive capture device in which
fishes are captured by becoming wedged, gilled, or entangled in two
or three panels of webbing fished vertically.
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(70)[¢68)] "Triploid grass carp" means a fish of the genus and
species Ctenopharynogodon idella that is reproductively sterile
because it has been genetically altered to have an additional or extra
set of somatic chromosomes as determined by blood sample.

(71)[¢69)] "Trophy catfish" means a:

(a) Blue or flathead catfish that is a minimum of thirty-five (35)
inches in length; or

(b) Channel catfish that is a minimum of twenty-eight (28) inches
in length.

(72)[(#6)] "Turtle" means a:

(a) Common snapping turtle (Chelydra serpentina);

(b) Smooth softshell turtle (Apalone mutica); or

(c) Spiny softshell turtle (Apalone spinifera).

(7)[FH)] "Unlicensed helper means a person without a
commercial fishing license who is assisting a commercial
fisher[fisherman].

(7A)[F2)] "Unprocessed fish" means the whole fish prior to
being processed.

(75)[#3)] "Unprocessed roe" means roe that has been removed
from a roe-bearing fish by a food processing plant prior to its sale at
a roe-bearing fish buyer's facility.

(76)[(#4)] "VHS" means Viral Hemorrhagic Septicemia, a
disease of fish.

(I)[EF5)] "VHS positive state" means any state in the United
States, or any Canadian province, listed on the APHIS Web site
www.aphis.usda.gov as being positive for Viral Hemorrhagic
Septicemia (VHS).

(78)[(#6)] "VHS-regulated fish species" means any species of
fish deemed susceptible to VHS and listed on the APHIS Web site
at www.aphis.usda.gov.

(79)[(FA)] "Water supply lake" means a lake that:

(a) Is owned by a municipality or other public water supply entity;

(b) Provides potable water supply for the public;

(c) Is not owned by the state; and

(d) Is not managed by the department.

(80)[(£8)] "Whip set" means a gill net or a trammel net rigged so
it is free-floating.

RICH STORM, Commissioner

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:00 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 26,
2024, at 11:00 a.m., at KDFWR Administration Building, 1
Sportsman’s Lane, Frankfort, Kentucky 40601. Individuals
interested in being heard at this hearing shall notify this agency in
writing by five workdays prior to the hearing, of their intent to attend.
If no natification of intent to attend the hearing was received by that
date, the hearing may be cancelled. A transcript of the public hearing
will not be made unless a written request for a transcript is made. If
you do not wish to be heard at the public hearing, you may submit
written comments on the proposed administrative regulation. Written
comments shall be accepted through, June 30, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Jenny Gilbert, Legislative Liaison,
Kentucky Department of Fish and Wildlife Resources, 1
Sportsman’s Lane, phone (502) 564-3400, fax (502) 564-0506,
email fwpubliccomments@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jenny Gilbert

(1) Provide a brief summary of:

(& What this administrative regulation does: This
administrative regulation establishes definitions for terms used in
301 KAR Chapter 1.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to avoid confusion when
interpreting the meaning of terms used in 301 KAR Chapter 1.

(c) How this administrative regulation conforms to the content
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of the authorizing statutes: KRS 150.025(1)(h) requires the
department to promulgate administrative regulations to carry out the
purpose of the chapter.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: By providing
definitions for the terms wused in 301 KAR Chapter 1,
misinterpretation of the regulations should be minimized.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment adds definitions for "Gill net" and
"Trammel net", which are sampling gears used while commercial
fishing. The phrase "commercial fisherman" was changed to
"commercial fisher" throughout the regulation as well.

(b) The necessity of the amendment to this administrative
regulation: These definitions will help clarify the specifications of
each gear type and assist in enforcement of commercial fishing
regulations.

(c) How the amendment conforms to the content of the
authorizing statutes: See 1(c) above.

(d) How the amendment will assist
administration of the statutes: See 1(d) above.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: All individuals reading this regulation or
any regulation in 301 KAR Chapter 1 will be affected.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Regulated entities will need to conform to
the definitions of "Gill net" and "Trammel net" when using these
commercial fishing gears.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no cost to comply with this regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The entities identified in question
(3) will avoid violation of regulations by conforming to the definitions
of these commercial fishing gears.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There will be no cost initially

(b) On a continuing basis: There will be no cost on a continuous
basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The source of funding is the State Game and Fish Fund.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding will be necessary.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: No
direct or indirect fees will be established.

(9) TIERING: Is tiering applied? No tiering is applied. This
regulation applies to all individuals, businesses, and organizations
impacted by the regulations in 301 KAR Chapter 1.

in the effective

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. 150.025 (1)(h)

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Department’s Divisions of
Fisheries and Law Enforcement will be impacted.

(a) Estimate the following for the first year:

Expenditures: There will be no costs to administer this program
for the first year.
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Revenues: No revenue will be generated from this
administrative regulation in the first year.

Cost Savings: There will be no cost savings outside of
preventing fines assessed to users due to confusion in interpreting
the terms found in 301 KAR Chapter 1.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no cost, revenues, or cost savings
for subsequent years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts):

(a) Estimate the following for the first year:

Expenditures: There will be no cost to regulated entities for the
first year.

Revenues: No revenue will be generated
administrative regulation in the first year.

Cost Savings: There will be no cost savings outside of
preventing fines assessed to users due to confusion in interpreting
the terms found in 301 KAR Chapter 1.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? There will be no cost to regulated entities for
subsequent years.

(4) Identify additional regulated entities not listed in questions
(2) or (3):

(a) Estimate the following for the first year:

Expenditures: N/A

Revenues: N/A

Cost Savings: N/A

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? N/A

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: These
amendments are for definitions only and have no fiscal impact.

(b) Methodology and resources used to determine the fiscal
impact: As this regulation only provides definitions, there were no
calculations or assessments needed for fiscal impact.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) These
amendments are for definitions only and will have no overall
negative or adverse major economic impact.

(b) The methodology and resources used to reach this
conclusion: As this regulation only provides definitions, there were
no calculations or assessments needed to determine overall
negative or positive economic impact.

from this

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(Amendment)

301 KAR 1:152. Harvest and sale of invasive[Asian] carp.

RELATES TO: KRS Chapter 13B, 150.010, 150.170, 150.175,
150.445, 150.450(2), (3), 150.990

STATUTORY AUTHORITY: KRS 150.025(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the Department of Fish and Wildlife
Resources[department] to promulgate administrative regulations to
establish seasons for the taking of fish and wildlife, to regulate creel
limits and methods of take, to regulate the buying, selling, or
transporting of fish and wildlife, and to make these requirements
apply to a limited area. This administrative regulation establishes the
requirements for the harvest and sale of invasive[Asian] carp beyond
the requirements of 301 KAR 1:155.

Section 1. Invasive Carp and Scaled Rough Fish Harvest
Program.

(1) To participate in the program, a commercial fisher shall:

(a) Contact the department and request to be included in the

program;
(b) Possess a valid Kentucky commercial fishing license;
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(c) Contact the department at 270-226-4192 and provide the
information established in subparagraphs 1. through 5. of this
paragraph prior to fishing:

1. The participant's name;

2. The fish buyer's name;

3. Date fishing is to occur;

4. Restricted water body to be fished; and

5. Ramp, marina, or dock where boat(s) will be launched;

(d) Harvest a weight ratio of at least sixty-five (65) percent
invasive carp to thirty-five (35) percent scaled rough fish over a one
(1) month period, except that a commercial fisher whose license fee
has been waived as established in subsection (2)(c) of this section
shall only harvest invasive carp and not retain any scaled rough fish
or by-catch;

(e) Only fish on dates and at locations provided to the
department;

(f) Notify the department prior to changing any information as
established in subsection (1)(c)2. through 5. of this section;

(9) Only use gill or trammel nets:

1. With a minimum bar mesh of three (3) inches;

2. That are always tended by a program participant when set
less than three (3) feet below the surface of the water;

3. That are not left unattended by a program participant for more
than six (6) hours when set at least three (3) feet below the surface
of the water from April 1 through September 20; and

4. That are not left unattended by a program participant for more
than eight (8) hours when set at least three (3) feet below the surface
of the water from October 1 through March 31;

(h) Visibly mark each end of net sets or gangs of nets with
floating buoys;

(i) Harvest, possess, and transport fish claimed under this
program separately than fish harvested by any other method;

(1) Complete a Daily Harvest and Release Summary Card after
each day's fishing and submit all cards to the department at the end
of each month;

(k) Be allowed to sell all harvested invasive carp and scaled
rough fish as established in subsection (1) of this section;

() Immediately release all by-catch; and

(m) Report all harvest on a Monthly Report of Commercial Fish
Harvest in Kentucky, as established in 301 KAR 1:155.

(2) The department shall:

(a) Maintain a list of program participants and their contact
information, which shall be:

1. Provided to known fish buyers; and

2. Updated at least weekly;

(b) Maintain a list of all restricted water fishing requests as
established in subsection (1) of this section; and

(c) Waive the commercial fishing license fees, as established in
301 KAR 5:022, for a program participant who only harvests invasive
carp in restricted or unrestricted waters.

(3) The department shall not approve a fishing request if:

(a) Higher than normal by-catch is likely to occur at that location
and time; or

(b) Excessive user conflicts would occur.

Section 2. Experimental Commercial Fishing Methods Program.

(1) The following waterbodies, including restricted waters shall
be open to experimentation to target invasive carp under this
program upon department approval:

(a) Cumberland River downstream of Lake Barkley;

(b) Tennessee River downstream of Kentucky Lake;

(c) Green River from 200 yards downstream of Green River Lock
and Dam 4 to the confluence with the Ohio River;

(d) Kentucky Lake;

(e) Lake Barkley;
(f) Mississippi River from the mouth of the Ohio River

downstream to the Kentucky-Tennessee state line; and

(g) Ohio River downstream of Newburg Lock and Dam.

(2) The commercial fishing gear tag requirements as established
in 301 KAR 1:146 shall be waived when department personnel are
present during experimentation.

(3) The commercial fishing gear tag requirements as established
in 301 KAR 1:146 must be followed when department personnel are
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not present during experimentation.
(4) Any commercial gear not conforming to those established in

7. Be responsible for the removal and lawful disposal of all
invasive carp species caught from waters during fishing efforts;

301 KAR 1:146 shall be reviewed by the department for commercial
gear tagging feasibility and need.
(5) Any live fish holding net left overnight on the water shall have

8. Indicate on sales receipts that fish were harvested by an
experimental gear/method authorized under this program and
identify the permit holder;

a_commercial fishing gear tag attached and be marked with
equipment issued by the department.

(6) Tier | requirements.
(a) A commercial fisher shall apply for Tier | of the program by

9. Be eligible for the department's Kentucky and Barkley Lake
Invasive Carp Subsidy Program;

10. Submit itemized invoices, by date, to the department each
month, including pounds harvested of each species;

submitting a completed Application for Experimental Commercial
Fishing Methods Program Permit provided by the department.

11. Complete a Daily Harvest and Release Summary Card after
each day's fishing and submit all cards to the department at the end
of each month;

(b) Participation in Tier | of the program shall be limited to three
(3) program participants at any one time.
(c) In_addition to meeting the qualification requirements

12. Report all harvest on a Monthly Report of Commercial Fish
Harvest in Kentucky, as established in 301 KAR 1:155; and

established in paragraph (e) of this subsection, selection of the top
three (3) applicants shall be based on the scoring criteria established

13. Meet with department personnel quarterly to review the
actions taken under this program.

in subparagraphs 1. through 4. of this paragraph:

1. The fisher's experience as a commercial fisher as well as the
fisher's experience fishing for invasive carp;

2. The years of experience the fisher has with the gear and
methods proposed and the past results of using the proposed gear
and/or methods;

3. The status of the fisher's gear, including if:

a. They currently possess all the gear required for their proposed

(7) Tier Il requirements.
(a) A commercial fisher shall apply for Tier Il of the program by

submitting a completed Application for Experimental Commercial
Fishing Methods Program Permit provided by the department.

(b) Along with meeting the requirements established in
subsection (6)(e)1. through 5. of this section, Tier |l applicants must
also meet the requirements established in subparagraphs 1. through
6. of this paragraph:

method;
b. They do not currently possess all the gear, but they attest they

1. Shown proficiency in use of the experimental gear/method by
either:

will possess such gear prior to their admission in the program; or
c. They have access to the gear; and
4. How their proposal shall help the department to achieve its
mission of reducing the number of invasive carp in Kentucky waters.

a. Participating for at least six (6) months in Tier | of the program,
with gear/method fished a minimum of twenty (20) times; or

b. Previously utilizing experimental gear/method through a
department Memorandum of Agreement and have been released

(d) If at any time the number of program participants falls below

from department observation of experimental fishing activities;

three (3), all applications submitted prior to the vacancy will be
reviewed as established in paragraph (c) of this subsection for

2. Maintained satisfactory communication with department staff
during Tier | activities;

selection of a new program participant.
(e) To qualify for Tier | of the program, a commercial fisher shall:

3. Harvested at least 200,000 pounds of invasive carps through
Tier | of the program within the previous year;

1. Have a minimum of three years commercial fishing
experience with at least two years holding a valid commercial fishing

4. Harvested a weight ratio of at least eighty (80) percent
invasive carp to twenty (20) percent scaled rough fish over the most

license;
2. Have a boat and motor(s) which meets the following

requirements:
a. Minimum boat length of twenty-two (22) feet, and space for

recent ten (10) fishing days under Tier | of the program;

5. By-catch, in the form of sportfish, must have represented five
(5) percent or less by number of the fish caught, based upon the
Department observer's visual estimate, over the most recent ten (10)

essential crew and one (1) department-appointed observer, along
with storage capacity for harvested fish;
b. Outboard motor with a minimum of seventy-five (75)

fishing days under Tier | of the program; and
6. By-catch must have been in a condition where survival could
be expected upon release.

horsepower;

c. Required safety equipment and personal flotation devices
(PED);

d. Fishing electronics, including traditional and side-imaging
sonar, and water temperature; and

e. Valid boat registration;

3. Have a towing vehicle capable of boat transportation to and

(c) A Tier Il participant shall:

1. Follow the requirements established in subsection (6)(f) of
this dection, except requests for a fishing date and location shall be
made at least twenty-four (24) hours in advance of fishing;

2. Harvest a weight ratio of at least eighty (80) percent invasive
carp to twenty (20) percent scaled rough fish over each one (1)
month period;

from designated removal sites and hauling of harvests for sale or

disposal;
4. Have the necessary Kentucky Department of Transportation

3. By-catch, in the form of sportfish, must be maintained at five
(5) percent or less by number of the fish caught, based upon the
fisher's or a department observer's visual estimate; and

identification permits, insurance cards, and federal transportation
tags for commercial transport of fish, and
5. Allow a department staff member to be present for all
commercial fishing methods experimentation.
(f) A Tier | participant shall:

1. Fish under a paid commercial license that allows the harvest

4. Keep daily records and report the following to department
staff on a monthly basis:

a. Pounds of fish harvested by species;

b. Number of personnel assisting with the effort;

c. Names of licensed commercial fishers that fish were
transferred to for the purpose of transport and sale (if any);

and sale of rough fish other than invasive carp;
2. Possess a valid Experimental Commercial Fishing Methods
Program Permit;
3. Be present for all commercial fishing methods experimentation;
4. Coordinate with the department to request a fishing date and

d. Name of processor or fish market receiving fish;

e. Number of hours experimental gear was fished;

f. Number of times gear was deployed; and

g. Other pertinent information associated with the gear (mesh
size, gear depth, gear length, approximate depth of water gear was

location at least five (5) days in advance of fishing;

5. Allow department staff onboard vessels to observe and record
fish harvesting efforts;

6. Cease any experimentation considered by the department to:

a. Be unsafe;

b. Interfere with other recreational users;

c. Be detrimental to non-target species; or

d. Be unsuccessful for significant invasive carp harvest;
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used in).[Definitions:]
[()] [“Asian-carpmeans:]
[()] [Bighead-earp;]
[(b)] [Blaek-earp;]
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[(3)] ["Program™—means—Asian-Carp-and-Scaled-Rough-Fish ] . i i
HarvestProgram:
__ [4)] [Program participantmeans-a-commercial isherman who

is?]
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Section 3.[Seetion-6:] Unlicensed Helpers.

(1) A [pregram—]participant in the Invasive Carp and Scaled
Rough Fish Harvest Program shall not utilize more than two (2)
unlicensed helpers while actively fishing.

(2) A participant in Tier | or Tier Il of the Experimental
Commercial Fishing Methods Program may use more than two (2)
unlicensed helpers while actively fishing but must follow the
reporting requirements as established in Section 2(7)(b)4.b. of this
administrative regulation.

(3) A participant in either program [participant-]shall ensure that
an unlicensed helper complies with all boating safety requirements
established in KRS Chapter 235.

(4[€3)] An unlicensed helper_in either program shall:

(a) Be accompanied by a licensed program participant while
using commercial fishing gear; and

(b) Be permitted to transport invasive[Asian] carp in the absence
of a program participant with a Fish Transportation Permit as
established in 301 KAR 1:125.

(B)[(4)] A program participant whose commercial fishing license
has been suspended or revoked in Kentucky or in another state shall
not:

(a) Be listed as a helper by a licensed Kentucky commercial
fisherman or another [pregram-]participant_in either program; or

(b) Assist a licensed Kentucky commercial fisherman or

another[pregram] participant in either program in harvesting or
transporting fish.

Section 4.[Seetion—+] Program Suspension
Disqualification.

(1) A [pregram-]participant in either program whose commercial
fishing license becomes revoked or suspended as established in
301 KAR 1:155 shall be disqualified from participating in those
programs[the-Asian-Carp-and-Scaled-Rough-Fish-HarvestProgram]
while that license is revoked or suspended.

(2) A participant in the Invasive Carp and Scaled Rough Fish
Harvest Program [participant]shall be suspended from the program:

(a) For a three (3) month period beginning on the first day of the
next month if the minimum requirements established in Section
1(1)(d)[3€2)] are not met; and

(b) For a period of one (1) year beginning on the first day of the
next month if the requirements are not met a second time.

(3) A participant in Tier | of the Experimental Commercial Fishing
Methods Program shall be suspended from the program:

(a) For a three (3) month period beginning on the first day of the
next month if the minimum requirements established in Section

Revocation, and
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2(6)(f) are not met; and

(b) For a period of one (1) year beginning on the first day of the
next month if the requirements are not met a second time.

(4) A participant in Tier Il of the Experimental Commercial
Fishing Methods Program shall be suspended from the program:

(a) For a three (3) month period beginning on the first day of the
next month if the minimum requirements established in Section
2(7)(c) are not met; and

(b) For a period of one (1) year beginning on the first day of the
next month if the requirements are not met a second time.

(5) Falsification of any information listed in an application shall
result in disqualification from consideration for selection and
revocation of any experimental methods permit that may have been
issued to the applicant.

(6) Any participant who is disqualified, revoked, or suspended
from participation in either[the] program may appeal the decision in
accordance with KRS Chapter 13B.

(N[(4)] To appeal the disqualification, revocation, or suspension,
the participant shall provide a written request for a KRS Chapter 13B
hearing, postmarked or delivered in person to the department no
later than thirty (30) days after notification of the disqualification or
suspension.

Section 5.[Seetion—8:] Non-commercial Invasive[Asian] Carp
Harvest and Sale. Any person possessing a valid Kentucky sport
fishing license:

(1) May harvest invasive[Asian] carp using legal fishing methods
as established in 301 KAR 1:201; and

(2) May sell harvested invasive[Asian] carp.

Section 6.[Seetion-9:] Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Daily Harvest and Release Summary Card", 2011 Edition;
and[is- ]

(b) "Application for Experimental Commercial Fishing Methods
Program Permit", 2024 Edition.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Department of Fish and
Wildlife Resources, #1 Sportsman's Lane, Frankfort, Kentucky,
Monday through Friday, 8:00 a.m. to 4:30 p.m._or may be obtained
at https://fw.ky.gov/Fish/Pages/Commercial-Fishing.aspx.

RICH STORM, Commissioner

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:00 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 26,
2024, at 10:00 a.m., at KDFWR Administration Building, 1
Sportsman’s Lane, Frankfort, Kentucky 40601. Individuals
interested in being heard at this hearing shall notify this agency in
writing by five workdays prior to the hearing, of their intent to attend.
If no notification of intent to attend the hearing was received by that
date, the hearing may be cancelled. A transcript of the public hearing
will not be made unless a written request for a transcript is made. If
you do not wish to be heard at the public hearing, you may submit
written comments on the proposed administrative regulation. Written
comments shall be accepted through June 30, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Jenny Gilbert, Legislative Liaison,
Kentucky Department of Fish and Wildlife Resources, 1
Sportsman’s Lane, phone (502) 564-3400, fax (502) 564-0506,
email fwpubliccomments@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jenny Gilbert

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the requirements for the
Invasive Carp and Scaled Rough Fish Harvest Program and
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Experimental Commercial Fishing Methods Program.

(b) The necessity of this administrative regulation: The
regulation is necessary to provide two important mechanisms for the
removal of invasive carp from waters critical to sport fishing and
recreational boating.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 150.025(1) authorizes the
Department of Fish and Wildlife Resources to promulgate
administrative regulations to establish seasons for the taking of fish
and wildlife, to regulate creel limits and methods of take, to regulate
the buying, selling, or transporting of fish and wildlife, and to make
these requirements apply to a limited area.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist the purpose of the statute by
establishing processes for nuisance fish removal from waters of the
Commonwealth.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment adds the eligibility and participation
requirements for the new voluntary Experimental Commercial
Fishing Methods Program. This program allows commercial fishers
to use special commercial fishing gear and methods to further the
goal of invasive carp harvest in mass quantities. This amendment
also removes the definitions section due to the creation of 301 KAR
1:001. Definitions for 301 KAR Chapter 1. Finally, this amendment
changes all references to "Asian carp" to "invasive carp".

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to create the guidelines for
the Experimental Commercial Fishing Methods Program which will
allow for increased harvest of invasive carp.

(c) How the amendment conforms to the content of the
authorizing statutes: See 1(c) above. (d) How this administrative
regulation currently assists or will assist in the effective
administration of the statutes: See 1(d) above.

(d) How the amendment will assist
administration of the statutes:

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This regulation will affect all commercial
fishers who wish to use experimental gears and methods to harvest
invasive carp. Additionally, this regulation may positively affect all
recreational anglers and boaters in the Mississippi and Ohio rivers,
their tributaries, and in Kentucky and Barkley lakes.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Program participants will need to follow
those regulation amendments provided in question (2)(a) above as
well as purchase the appropriate Experimental Commercial Fishing
Methods Program permit.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The cost to commercial fishers participating in the
Experimental Commercial Fishing Methods Program will depend on
which permit they purchase. Resident permits cost $800 for Tier |
and $1,600 for Tier Il. Non-resident permits cost $1,200 for Tier |
and $2,400 for Tier I1.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Commercial fishers participating in
the Experimental Commercial Fishing Methods Program will be
allowed to use fishing gears/methods not traditionally allowed for
commercial fishing and potentially allow the license holder to catch
and sell more invasive carp.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There will be minimal cost to the department to
implement this administrative regulation initially.

(b) On a continuing basis: There will be minimal cost to the

in the effective
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department on a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The source of funding is the Invasive Carp Federal Funds and the
State Game and Fish Fund.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There will
be no need for fee increases at the state level.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: The
only fee established is the cost to purchase the appropriate
Experimental Commercial Fishing Methods Program permit to
participate in the program.

(9) TIERING: Is tiering applied? No. All commercial fishers
participating in this program will need to follow the same regulations
and purchase the appropriate permit.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 150.025(1) authorizes the
Department of Fish and Wildlife Resources to promulgate
administrative regulations to establish seasons for the taking of fish
and wildlife, to regulate creel limits and methods of take, to regulate
the buying, selling, or transporting of fish and wildlife, and to make
these requirements apply to a limited area.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Department’s Fisheries Division
and Law Enforcement Division will be impacted by this amendment.

(a) Estimate the following for the first year:

Expenditures: There will be a minimal cost for KDFWR to
administer this program in the first year.

Revenues: There will be minimal revenue in the first year. Tier
| of the program is capped at three participants and Tier Il
participants will be three or below. Revenue to the department will
be limited to the cost of the permits purchased.

Cost Savings: This amendment will not generate any cost
savings in the first year but will potentially allow commercial fishers
to harvest more invasive carp and generate more revenue for
themselves.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? This amendment will not generate any cost
savings in subsequent years but will potentially allow commercial
fishers to harvest more invasive carp and generate more revenue
for themselves. Any increase in revenue for the department will be
limited to an increase in Tier Il participants and the funds generated
by their purchase of a permit.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts):

(a) Estimate the following for the first year:

Expenditures: The cost for regulated entities in the first year will
depend on which permit they are purchasing.

Revenues: This regulation will not directly generate revenue for
state or local government in the first year, but local economies could
be positively impacted through removal of invasive carp species.

Cost Savings: There will be no cost savings generated from this
amendment, but it will potentially allow commercial fishers to harvest
more invasive carp and generate more revenue for themselves.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? This regulation will not directly generate revenue
for state or local government in subsequent years, but local
economies could be positively impacted through removal of invasive
carp species.

(4) Identify additional regulated entities not listed in questions
(2) or (3):

(a) Estimate the following for the first year:

Expenditures:

Revenues:

Cost Savings:

(b) How will expenditures, revenues, or cost savings differ in
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subsequent years?

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: There will be
a minor cost to commercial fishers associated with the purchasing
of a permit. However, the permit will allow commercial fishers to use
gear and methods that could increase their revenue far beyond the
cost of the permit. There will be no cost to other entities, but
reduction of invasive carp in affected waters could increase tourism
and associated revenues.

(b) Methodology and resources used to determine the fiscal
impact: Experimental gears and methods have the ability to increase
commercial fishers’ catch of invasive carp. This will increase their
revenue from sale of their harvested fish. In addition, increased
harvest will result in decreased adverse impacts from these invasive
fish and could increase tourism dollars in affected areas.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation will not have a negative major economic
impact to the entities identified in question (2) - (4).

(b) The methodology and resources used to reach this
conclusion: The only costs to the entities in questions (2) - (4) will be
the cost to purchase a permit. However, the permit will allow
commercial fishers to use gear and methods that could increase
their revenue far beyond the cost of the permit.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(Amendment)

301 KAR 5:022. License, tag, and permit fees.

RELATES TO: KRS 150.025, 150.180, 150.183, 150.240,
150.275, 150.280, 150.290, 150.450, 150.485, 150.520, 150.525,
150.600, 150.603, 150.660, 150.720

STATUTORY AUTHORITY: KRS 150.175, 150.195(4)(f),
150.225, 150.620

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.175
authorizes the types of licenses, permits, and tags. KRS
150.195(4)(f) requires the Department_of Fish and Wildlife
Resources to promulgate an administrative regulation establishing
the license and permit terms and the expiration date of licenses and
permits. KRS 150.225 requires the department to promulgate
administrative regulations establishing reasonable license fees
relating to hunting, fishing, and trapping. KRS 150.620 authorizes
the department to charge reasonable fees for the use of lands and
waters it has acquired for wildlife management and public recreation.
This administrative regulation establishes fees and terms for
licenses, permits, and tags.

Section 1. Licenses, tags, and permits listed in this section shall
be valid from March 1 through the last day of February the following
year, except the senior lifetime sportsman's license shall be valid for
the life of the license holder while the license holder maintains
Kentucky residency.

(1) Sport fishing licenses:

(a) Statewide annual fishing license (resident): twenty-three (23)
dollars;

(b) Statewide annual fishing license (nonresident): fifty-five (55)
dollars;

(c) Joint married couple statewide fishing license (resident):
forty-two (42) dollars;

(d) Statewide three (3) year fishing license (resident): fifty-five
(55) dollars; and

(e) Trout permit: ten (10) dollars.

(2) Commercial fishing licenses:

(a) Commerecial fishing license (resident), plus ten (10) resident
commercial gear tags: $150;

(b) Commercial fishing license (nonresident), plus ten (10)
nonresident commercial gear tags: $600; and
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(c) Commercial fishing license for Asian carp and scaled rough
fish (nonresident), plus ten (10) nonresident gear tags: $150.

(3) Commercial fishing gear tags (shall not be sold singly):

(a) Commercial fishing gear tags (resident) block of ten (10)
tags: fifteen (15) dollars;

(b) Commercial fishing gear tags (nonresident) block of ten (10)
tags: $100; and

(c) Commercial fishing gear tags for Asian carp and scaled
rough fish (nonresident), block of ten (10) tags: fifteen (15) dollars.

(4) Hunting licenses:

(a) Statewide hunting license (resident): twenty-seven (27)
dollars;

(b) Statewide hunting license (nonresident): $160[$150];

(c) Statewide youth hunting license (resident): six (6) dollars;

(d) Statewide youth hunting license (nonresident): ten (10)
dollars;

(e) Shooting preserve hunting license: five (5) dollars; and

(f) Migratory [game—]bird and waterfowl permit: fifteen (15)
dollars.

(5) Combination hunting and fishing license (resident): forty-two
(42) dollars.

(6) Sportsman's licenses:

(a) Sportsman's license (resident), which includes a resident
hunting and fishing license, spring turkey permit, fall turkey permit,
trout permit, state migratory [game-]bird and waterfowl permit, and
statewide deer permit: ninety-five (95) dollars;

(b) Youth sportsman's license (resident), which may be issued
to a person before he or she has reached his or her sixteenth
birthday and for which the privileges remain valid through the end of
the applicable license year, and which includes a statewide[-youth]
hunting license, a statewide [youth-]deer permit, a spring[and-twe-(2)
youth] turkey permit[permits:], fall turkey permit, migratory game bird
and waterfowl permit, statewide annual fishing license, and a Ballard

(nonresident): $550.

(p) Out-of-zone elk permit (resident): thirty (30) dollars;

(q) Out-of-zone elk permit (nonresident): $400;

(r) Statewide deer permit (resident): thirty-five (35) dollars;

(s) Statewide deer permit (nonresident): $235[$185];

(t) Statewide youth deer permit (resident), valid for taking four
(4) deer: ten (10) dollars;

(u) Statewide youth deer permit (nonresident), valid for taking
four (4) deer: fifteen (15) dollars;

(v) Additional deer permit: fifteen (15) dollars;

(w) Spring turkey permit (resident): thirty (30) dollars;

(x) Spring turkey permit (nonresident): $110[eighty-five—{(85)

(y) Fall turkey permit (resident): thirty (30) dollars;

(z) Fall turkey permit (nonresident): $110[eighty-five—(85)
dellars];
(aa) Youth turkey permit (resident), valid for taking one (1) wild
turkey during spring or fall seasons: ten (10) dollars;

(bb) Youth turkey permit (nonresident), valid for taking one (1)
wild turkey during spring or fall seasons: fifteen (15) dollars;

(cc) Quota youth elk permit (resident): thirty (30) dollars; and

(dd) Quota youth elk permit (nonresident): $200.

(9) Peabody WMA user[individual] permit: fifteen (15) dollars.

(10) Land Between the Lakes hunting permit: as stated at
landbetweenthelakes.us.

(11) Conservation permit: five (5) dollars.

(12) Bobcat hunting permit: Free.

(13) Commercial guide licenses:

(a) Commercial guide license (resident): $150; and

(b) Commercial guide license (nonresident): $400.

(14) Experimental commercial fishing methods program permits:

(a) Tier | experimental commercial fishing methods program
permit (resident): $800;

WMA waterfowl hunt permit valid for all days the license holder
lawfully waterfowl hunts at Ballard WMA.: thirty (30) dollars;

(c) Senior sportsman's licenses, which include a resident
hunting and fishing license, spring turkey permit, fall turkey permit,
trout permit, state migratory[-shere—and—upland—game] bird[;]Jand
waterfowl permit, and statewide deer permit. Senior licenses shall
not be valid unless the holder carries proof of their Kentucky
residency and proof of age on the holder's person while performing
an act authorized by the license:

1. Annual senior sportsman's license (resident): twelve (12)
dollars; and

2. Senior lifetime sportsman's license (resident): $180;

(d) Disabled sportsman's license (resident), which includes a
resident hunting and fishing license, spring turkey permit, fall turkey
permit, trout permit, state migratory[ ] bird,
waterfowl permit, and statewide deer permit: twelve (12) dollars.

(7) Trapping licenses:

(a) Trapping license (resident): twenty (20) dollars;

(b) Trapping license (resident landowner — tenant): ten (10)
dollars;

(c) Trapping license (nonresident): $130; and

(d) Youth trapping license (resident): five (5) dollars.

(8) Game permits:

(a) Bear permit (resident): thirty (30) dollars;

(b) Youth bear permit (resident): ten (10) dollars;

(c) Bear chase permit (resident): thirty (30) dollars;

(d) Youth bear chase permit (resident): ten (10) dollars;

(e) Combination bear permit (resident), which includes a bear
permit and a bear chase permit: fifty (50) dollars;

(f) Bear permit (nonresident): $250;

(g9) Youth bear permit (nonresident): $100;

(h) Bear chase permit (nonresident): fifty (50) dollars;

(i) Youth bear chase permit (nonresident): fifteen (15) dollars;

() Quota cow elk permit (resident): sixty (60) dollars;

(k) Quota cow elk permit (nonresident): $400;

() Quota bull elk permit (resident): $100;

(m) Quota bull elk permit (nonresident): $550;

(n) Quota either sex archery and crossbow elk permit (resident):
$100;

(0) Quota either sex archery and crossbow elk permit
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(b) Tier | experimental commercial fishing methods program
permit (nonresident): $1,600;

(c) Tier 1l experimental commercial fishing methods program
permit (resident): $1,200; and

(d) Tier Il experimental commercial fishing methods program
permit (nonresident): $2,400.

Section 2. Licenses, tags, and permits listed in this section shall
be valid for the calendar year issued.

(1) Live fish and bait dealer's licenses:

(a) Live fish and bait dealer's license (resident): fifty (50) dollars;
and

(b) Live fish and bait dealer's license (nonresident): $150.

(2) Commercial taxidermist license: $150.

(3) Shooting area permit: $150.

(4) Dog training area permit: fifty (50) dollars.

(5) Collecting permits:

(a) Educational wildlife collecting permit: twenty-five (25) dollars;
and

(b) Scientific wildlife collecting permit: $100.

(6) Nuisance wildlife control operator's permit: $100.

(7) Pay lake license:

(a) Pay lakes obtaining all fish from private hatcheries only:

1. Lakes with two (2) acres or less: $250; and

2. Each additional acre or part of an acre: Fifty (50) dollars; and

(b) Pay lakes obtaining all or a portion of catfish from public
waters:

1. Lakes with two (2) acres or less: $600; and

2. Each additional acre or part of an acre: fifty (50) dollars.

(8) Commercial captive wildlife permit: $150.

(9) Commercial fish propagation permit: fifty (50) dollars.

(10) Wildlife rehabilitator's permit: twenty-five (25) dollars.

(11) Annual wildlife transportation permit: $250.

(12) Peabody Wildlife Management Area annual event permit:
$250.

[(43)] [Fish-transportation-permit-twenty-five-(25)-dollars:]

Section 3. Licenses, tags, and permits listed in this section shall
be valid for three (3) years from the date of issue.
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(1) Falconry permit: seventy-five (75) dollars.
(2) Noncommercial captive wildlife permit: seventy-five (75)
dollars.

Section 4. Licenses, tags, and permits listed in this section shall
be valid for the date or dates specified on each.

(1) Short-term licenses:

(a) One (1) day fishing license (resident): seven (7) dollars;

(b) One (1) day fishing license (nonresident): fifteen (15) dollars;

(c) Seven (7) day fishing license (nonresident): thirty-five (35)
dollars;

(d) One (1) day hunting license (resident) (not valid for deer, elk,
bear, or turkey hunting): seven (7) dollars;

(e) One (1) day hunting license (nonresident) (not valid for deer,
elk, bear, or turkey hunting): twenty-five (25) dollars; and

() Seven (7) day hunting license (nonresident) (not valid for
deer, elk, bear, or turkey hunting): sixty-five (65) dollars.

(2) Individual wildlife transportation permit: twenty-five (25)
dollars.

(3) Special resident commercial fishing permit: $600.

(4) Special nonresident commercial fishing permit: $900.

(5) Commercial waterfowl shooting area permit: $150.

(6) Shoot-to-retrieve field trial permits:

(a) Per trial (maximum four (4) days): seventy-five (75) dollars;
and

(b) Single day: twenty-five (25) dollars.

(7) Boat dock permit: $100 per ten (10) year permit period
beginning January 1, 2008, except that the fee shall be pro-rated for
the number of years remaining in the ten (10) year period.

(8) Shoreline use permit: Valid for a fifteen (15) year permit
period beginning January 1, 2010, pro-rated to the nearest five (5)
year interval remaining in the fifteen (15) year period, and containing
three (3) tiers, including:

(a) Tier I: $100;

(b) Tier 1l: $200; and

(c) Tier 111: $300.

(9) Peabody individual event permit: twenty-five (25) dollars.

(10) Commercial roe-bearing fish buyer's permit:

(a) Commercial roe-bearing fish buyer's permit (resident): $500;
and

(b) Commercial roe-bearing fish buyer's permit (nonresident):
$1,000.

(11) Commercial roe-bearing fish harvester's permit:

(a) Commercial roe-bearing fish harvester's permit (resident):
$500; and

(b) Commercial
(nonresident): $1,500.

(12) Otter Creek Outdoor Recreation Area:

(a) Daily Entry Permit: three (3) dollars, with children under
twelve (12) free; and

(b) Daily Special Activities Permit: seven (7) dollars.

(13) Commercial foxhound training enclosure permit: $150.

(14) Fish transportation permit: twenty-five (25) dollars.

roe-bearing fish harvester's  permit

Section 5. Licenses, tags, and permits listed in this section shall
be valid on a per-unit basis as specified.

(1) Ballard WMA waterfowl hunt permit (per person, per day;
youths under age sixteen (16) exempted): fifteen (15) dollars.

(2) Pheasant hunt permit (per person, per day): twenty-five (25)
dollars.

(3) Horse stall rental (per space, per day): two (2) dollars.

(4) Dog kennel rental (per dog, per day): fifty (50) cents.

(5) Captive cervid permit (per facility, per year): $150.

(6) Noncommercial captive cervid permit (per facility, per three
(3) years): seventy-five (75) dollars.

Section 6. The following licenses listed in this section shall be
valid from April 1 through March 31 of the following year:

(1) Fur processor's license (resident): $150;

(2) Fur buyer's license (resident): fifty (50) dollars; and

(3) Fur buyer's license (nonresident): $300.
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Section 7. The following Otter Creek Outdoor Recreation Area
permits shall be valid from July 1 through June 30 of the following
year:

(1) Annual Entry Permit: thirty (30) dollars, with children under
twelve (12) free; and

(2) Annual Special Activities Permit: seventy (70) dollars.

RICH STORM, Commissioner

APPROVED BY AGENCY: April 12, 2024

FILED WITH LRC: April 15, 2024 at 10:00 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 26,
2024, at 9:00 a.m., at KDFWR Administration Building, 1
Sportsman’s Lane, Frankfort, Kentucky 40601. Individuals
interested in being heard at this hearing shall notify this agency in
writing by five workdays prior to the hearing, of their intent to attend.
If no notification of intent to attend the hearing was received by that
date, the hearing may be cancelled. A transcript of the public hearing
will not be made unless a written request for a transcript is made. If
you do not wish to be heard at the public hearing, you may submit
written comments on the proposed administrative regulation. Written
comments shall be accepted through June 30, 2024. Send written
notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact
person.

CONTACT PERSON: Jenny Gilbert, Legislative Liaison,
Kentucky Department of Fish and Wildlife Resources, 1
Sportsman’s Lane, phone (502) 564-3400, fax (502) 564-0506,
email fwpubliccomments@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jenny Gilbert

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes fees and terms for licenses,
permits, and tags sold by the Department of Fish and Wildlife
Resources.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary for the department to
establish reasonable license fees, permit terms, and the expiration
dates of licenses and permits.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 150.175 authorizes the types of
licenses, permits, and tags that the department can issue. KRS
150.195(4)(f) requires the department to promulgate an
administrative regulation establishing the license and permit terms
and the expiration date of licenses and permits. KRS 150.225
requires the Department to prescribe reasonable fees for licenses,
permits, and registrations authorized by Chapter 150. KRS 150.620
authorizes the department to charge reasonable fees for the use of
lands and waters it has acquired for wildlife management and public
recreation.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation fulfills the requirements and purposes of
the statutes identified in (1)(c) by establishing reasonable fees and
terms for licenses, permits, and tags issued by the Department.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment creates a resident and nonresident
experimental commercial fishing methods program permit that is
tiered into a tier | and tier Il category. It also moves the fish
transportation permit to the correct section based on KRS
105.180(6).

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to create the new
experimental commercial fishing methods program permits and
establish the pricing for each and fix an error in the location of the
fish transportation permit.

(c) How the amendment conforms to the content of the
authorizing statutes: See (1)(c) above.
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(d) How the amendment will assist in the effective
administration of the statutes: See (1)(d) above.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Commercial fishermen wishing to
experiment with special gear and methods will be positively
influenced by the addition of these permit options and the associated
experimental methods program. All businesses and organizations
affected by the presence of invasive carp in their area will be
positively influenced through the potential removal of more invasive
carp from the water.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Purchasers of the above permits will be
allowed to use fishing gear and methods that are not traditionally
allowed to be used by commercial fishers in the attempt to catch
more invasive carp in Kentucky waters.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): See (2)(a) above.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Experimental commercial fishing
methods program permit holders will be allowed to use fishing
gears/methods not traditionally allowed for commercial fishing and
potentially allow the permit holder to catch more invasive carp.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There will be no cost to the department to
implement this administrative regulation.

(b) On a continuing basis: There will be no additional cost to
the department on a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The source of funding is the State Game and Fish Fund.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There will
be no need for fee increases at the state level.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: See
(4)(b)

(9) TIERING: Is tiering applied? No. Tiering is not applied
because every eligible person will have to pay the same price for
each particular permit issued.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 150.175, 150.195, 150.225, and
150.620.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: KDFWR will be impacted by this
amendment.

(a) Estimate the following for the first year:

Expenditures: There should be no additional expenditures for
the first year.

Revenues: Additional revenues should be realized through the
sale of new permit types and the increased fees associated with
nonresident licenses and permits. It is estimated additional revenues
should be approximately two million dollars assuming similar sales
volumes as our prior license year.

Cost Savings: There should not be any cost savings for the first
year.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Subsequent years should be roughly equal to
the first year in regards to expenditures, revenues, and cost savings.

(3) Identify affected local entities (for example: cities, counties,
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fire departments, school districts): There shouldn’t be a direct impact
upon any local entities.

(a) Estimate the following for the first year:

Expenditures: n/a

Revenues: n/a

Cost Savings: n/a

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? N/A, however, the removal of invasive carp from
Kentucky waters should indirectly provide a positive economic
benefit for local governments.

(4) Identify additional regulated entities not listed in questions
(2) or (3): Commercial fishers participating in the experimental
methods program and nonresident sportsmen purchasing licenses
and permits.

(a) Estimate the following for the first year:

Expenditures: The expenditure for individuals participating in
the experimental methods program will increase based upon the
permit type they qualify for and purchase (from $800 to $2,400 per
permit). Expenditures for nonresident sportsmen will vary based
upon the licenses and permits purchased (from $10 to $50 per
license or permit).

Revenues: The amount of revenue generated in the first year
for commercial fishers is unknown but by utilizing experimental
methods, the fishers should be able to recoup some of the permit
costs or may achieve a net profit based upon increased harvests.
No revenues will be generated for nonresident sportsmen.

Cost Savings: The experimental commercial fishing methods
program permits will not generate cost savings in the first year but
will potentially allow commercial fishers to harvest more invasive
carp and generate more revenue for themselves. No cost savings
will be realized by nonresident sportsmen.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Subsequent years should be roughly equal to
the first year in regards to expenditures, revenues, and cost savings.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: Fiscal impact
of this regulation will be a net positive for the Commonwealth and its
citizens. The precise benefits to commercial fishers is unknown and
highly dependent upon the success of the experimental methods
program participants choose to implement. The fiscal benefit to the
Commonwealth in regard to the increase of certain nonresident
permit fees would be approximately two million dollars each year,
assuming consistent sales of nonresident licenses and permits as
compared to our prior license year.

(b) Methodology and resources used to determine the fiscal
impact: The amount of the fiscal benefit was calculated based upon
the increased nonresident license and permit costs if an equal
number of non-resident licenses and permits are sold as were sold
in the prior license year, and based upon the anticipated type and
number of new experimental methods permits to be sold in the first
year (one nonresident tier Il, and three resident tier | permits).

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation will not have a major economic impact as
defined above.

(b) The methodology and resources used to reach this
conclusion: For nonresident license and permit sales and
experiment methods permit sales, all negative impact upon the
individual purchasers will be directly offset by a positive impact to
the Commonwealth. Additionally, the negative impact to the limited
number of commercial fishermen who voluntarily participate in the
experimental methods program for the cost of their associated
permit. The use of experimental methods will provide the potential
for greater income to the fishermen who participate through the sale
of invasive carp harvested and may result in a net positive impact
for those individuals.
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EDUCATION AND LABOR CABINET
Board of Education
Department of Education
(Amendment)

704 KAR 7:140. Authentic high school diploma to an
honorably discharged veteran of World War |l, the[ard] Korean
conflict, or Vietham War[Veterans-diplomas].

RELATES TO: KRS 158.140(5)[(4)]

STATUTORY AUTHORITY: KRS 158.140(5)(b)[4)]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
158.140(5)(b)[¢4)] requires the Kentucky Board of Education to
promulgate an administrative regulation establishing the guidelines
for use by local boards of education when awarding an authentic[a]
high school diploma to an honorably discharged veteran who [was
enrolled—in—but-]did not complete[;] high school prior to being
inducted into the United States Armed Forces during World War I,
[as-defined-in-KRS-40-010,-or|the Korean conflict, or the Vietham
War[-as—defined—in—KRS—40-010]. This administrative regulation
establishes the requirements for awarding an authentic[a] high
school diploma to honorably discharged veterans offthese] World
War |1, the[ard] Korean conflict, and the Vietnam War by local
boards of education[veterans].

Section 1. Definitions.

(1) "Korean conflict” is defined by KRS 40.010(18);

(2) "Vietnam War" is defined by KRS 158.140(5)(a)3; and
(3) "World War 11" is defined by KRS 40.010(17).

Section 2. [Decumentation-Needed-to-Determine-Eligibility-]

(1) An honorably discharged veteran of World War I, [er]the
Korean conflict, the Vietham War, or a member of the veteran's
family, shall submit[previde] a discharge certificate showing the
period of service [and-]type of discharge, and the name of the high
school and district of enroliment at the time of induction into the
United States Armed Forces to the Kentucky Department of
Veterans’ Affairs, 1111 Louisville Road, Suite B, Frankfort, Kentucky
40601.

 (A[Section 2 Guidelines : .

)] The Kentucky Department of Veterans' Affairs shall forward
the verified documentation to the local board of education in which
the veteran was enrolled prior to being inducted into the United
States Armed Forces.

(3)[)] Upon receipt of documentation, from the Kentucky
Department of Veterans’ Affairs, the[a] local board of education shall
verify the veteran was enrolled in, but did not complete, high school
prior to induction and meets the requirements of KRS 158.140 prior
to issuing the authentic high school diploma. If the high school or
district has since been consolidated or reconfigured since the
veteran's enrollment, the current local board of education with
jurisdiction shall provide the verification and issue the authentic high

school diploma.

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adoption
by the Kentucky Board of Education, as required by KRS
156.070(5).

ROBIN FIELDS KINNEY, Interim Commissioner of Education
SHARON PORTER ROBINSON, Chairperson

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 11:15 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this proposed administrative regulation shall be held
June 26, 2024 at 10am, in the State Board Room, Fifth Floor, 300
Sower Boulevard, Frankfort, Kentucky. Individuals interested in
being heard at this hearing shall notify this agency in writing by five
workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing is received by that date,
the hearing may be cancelled. This hearing is open to the public.
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Any person who wishes to be heard will be given an opportunity to
comment on the proposed administrative regulation. A transcript of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted
through June 30, 2024. Send written notification of intent to be heard
at the public hearing or written comments on the proposed
administrative regulation to the contact person.

CONTACT PERSON: Todd G. Allen, General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-
564-9321, email regcomments@education.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(a) What this administrative regulation does: 704 KAR 7:140
establishes the requirements for local boards of education for
awarding an authentic high school diploma to honorably discharged
veterans of World War |1, the Korean conflict, and the Vietnam War.

(b) The necessity of this administrative regulation: KRS
158.140(5)(b) requires the Kentucky Board of Education (KBE) in
consultation with the Kentucky Department of Veterans’ Affairs to
promulgate administrative regulations establishing the guidelines for
use by local boards of education when awarding an authentic high
school diploma to an honorably discharged veteran who did not
complete high school prior to being inducted into the United States
Armed Forces during World War I, the Korean conflict, or the
Vietnam War. Per KRS 158.140(5)(a), "[a] local board of education
shall award an authentic high school diploma to an honorably
discharged veteran who did not complete high school prior to being
inducted into the United States Armed Forces during: World War I,
as defined in KRS 40.010; The Korean conflict, as defined in KRS
40.010; or The Vietnam War. As used in this paragraph, "Vietham
War" means the period beginning August 5, 1964, and ending May
7,1975. However, for a member of the United States Armed Forces
serving in Vietnam prior to August 5, 1964, the period shall begin
February 28, 1961."

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 158.140(5)(b) requires the Kentucky
Board of Education (KBE) in consultation with the Kentucky
Department of Veterans’ Affairs to promulgate administrative
regulations establishing the guidelines for use by local boards of
education when awarding an authentic high school diploma to an
honorably discharged veteran who did not complete high school
prior to being inducted into the United States Armed Forces during
World War |1, the Korean conflict, or the Vietnam War. The regulation
provides guidelines for local boards of education for determining
eligibility and receiving verified documentation from the Kentucky
Department of Veterans’ Affairs in order to award an authentic high
school diploma for honorably discharged veterans of World War I,
the Korean conflict, or the Vietham War.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The regulation
provides guidelines for local boards of education for determining
eligibility and receiving verified documentation from the Kentucky
Department of Veterans’ Affairs in order to award an authentic high
school diploma for honorably discharged veterans of World War II,
the Korean conflict, or the Vietham War as required under KRS
158.140(5).

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: 704 KAR 7:140 has been amended to include honorably
discharged veterans of the Vietham War as eligible to receive an
authentic high school diploma as provided under KRS
158.140(5)(a)3.

(b) The necessity of the amendment to this administrative
regulation: While 704 KAR 7:140 provides guidelines to local boards
of education for awarding authentic high school diplomas for
honorably discharged veterans of World War Il and the Korean
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conflict, amendments are necessary to include honorably
discharged veterans of the Vietham War as defined under KRS
158.140(5)(a)3.

(c) How the amendment conforms to the content of the
authorizing statutes: The amended regulation conforms to KRS
158.140(5)(a)3 by including honorably discharged veterans of the
Vietnam War as eligible for receiving an authentic high school
diploma and provides guidelines to local board of education for
awarding the diploma to eligible veterans of the Vietham War.

(d) How the amendment will assist in the effective administration
of the statutes: The amendments provide local boards of education
with guidelines for determining eligibility and receiving verified
documentation from the Kentucky Department of Veterans’ Affairs
in order to award an authentic high school diploma for honorably
discharged veterans of World War I, the Korean conflict, or the
Vietnam War as required under KRS 158.140(5).

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Local boards of education, the Kentucky
Department of Veterans’ Affairs, and the Kentucky Department of
Education (KDE).

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: The entities identified above will need to
take the following actions to comply with the amendments proposed
in the regulation: Amendments to 704 KAR 7:140 provide guidelines
that local boards of education must follow when awarding an
authentic high school diploma by the local school district to
honorably discharged veterans of World War I, the Korean conflict,
and the Vietnam War. The Kentucky Department of Veterans' Affairs
is responsible for working in consultation with the KBE in
promulgating administrative regulations to establish the guidelines
for awarding the authentic diplomas, as provided under KRS
158.140(5)(b).

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The cost to local boards of education, the Kentucky
Department of Education, and the Department of Veterans’ Affairs
is minimal.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Honorably discharged veterans of
the Vietnam War, as defined under KRS 158.140(5)(a)3, who did not
complete high school prior to being inducted into the United States
Armed Forces, may receive an authentic high school diploma.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: While the initial implementation is unknown, the cost
to the Kentucky Department of Education is minimal and may
include staff time to provide guidance to local districts for
implementation.

(b) On a continuing basis: The cost on an ongoing basis to the
Kentucky Department of Education is minimal and may include staff
time to provide guidance to local districts, as needed.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State and district funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There will
be no increase in fees. An increase in funding is dependent upon
the staffing in place at the local school district, the cost to print/issue
an authentic high school diploma, and the number of diplomas
awarded as required under KRS 158.140(5) for honorably
discharged veterans of the Vietham War.

(8) State whether or not this administrative regulation establishes
any fees or directly or indirectly increases any fees: This regulation
does not establish any fees or directly or indirectly increase fees.

(9) TIERING: Is tiering applied? Tiering was not appropriate as
the administrative regulation applies equally to all schools and
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districts.
FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 158.140(5)(b) requires the Kentucky
Board of Education (KBE), in consultation with the Kentucky
Department of Veterans’ Affairs, to promulgate administrative
regulations to establish the guidelines for local boards of education
for awarding an authentic high school diploma to honorably
discharged veterans who did not complete high school prior to being
inducted into the United States Armed Forces during World War I,
the Korean conflict, or the Vietham War.

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: KRS 158.140(5)(b) requires the
Kentucky Board of Education in consultation with the Kentucky
Department of Veterans’ Affairs to promulgate administrative
regulations establishing the guidelines for use by local boards of
education when awarding an authentic high school diploma to an
honorably discharged veteran who did not complete high school
prior to being inducted into the United States Armed Forces during
World War Il, the Korean conflict, or the Vietham War. The Kentucky
Department of Education will provide guidance to local boards of
education as needed.

(a) Estimate the following for the first year:

Expenditures: While the initial implementation is unknown, the
cost to the Kentucky Department of Education is minimal and may
include staff time to provide guidance to local districts for
implementation. The cost for the Kentucky Department of Veterans’
Affairs is minimal.

Revenues: No revenue in the first year.

Cost Savings: The administrative regulation will not generate
cost savings in the first year.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The cost in subsequent years to the Kentucky
Department of Education is minimal and may include staff time to
provide guidance to local districts, as needed. The cost in
subsequent years for the Kentucky Department of Veterans’ Affairs
is minimal. There is no revenue or cost savings in subsequent years.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): Local boards of education.

(a) Estimate the following for the first year:

Expenditures: The cost to local boards of education during the
first year is unknown, but is anticipated to be minimal. The cost is
dependent upon the number of diplomas awarded under KRS
158.140(5)(a), the staffing available at the local school district, and
the cost for issuing the diploma.

Revenues: No revenue.

Cost Savings: The administrative regulation will not generate
cost savings for the affected local entities.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The cost for local boards of education in
subsequent years is minimal and may include staff time for verifying
eligibility and costs for printing/issuing an authentic high school
diploma depending on the number of diplomas awarded each year
for those who qualify under KRS 158.140(5). There is no revenue or
cost savings in subsequent years.

(4) Identify additional regulated entities not listed in questions
(2) or (3): No additional regulated entities.

(a) Estimate the following for the first year:

Expenditures: Not applicable as no additional regulated entities
have been identified.

Revenues: Not applicable as no additional regulated entities
have been identified.

Cost Savings: Not applicable as no additional regulated entities
have been identified.

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? Not applicable as no additional regulated entities
have been identified.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: Local boards
of education are not required by KRS 158.140 to report the number
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of diplomas issued to honorably discharged veterans of World War
Il, the Korean Conflict, or the Vietham War to the Kentucky
Department of Education. Therefore, the fiscal impact is unknown
but anticipated to be minimal.

(b) Methodology and resources used to determine the fiscal
impact: There is no current mechanism in place at the Kentucky
Department of Education to specifically track the number of
diplomas awarded to those who qualify under KRS 158.140(5).
Additionally, there is no provision provided in statute that requires
local school districts to report the number of diplomas issued to
those who qualify under KRS 158.140(5). However, it can be
estimated that the number of diplomas will be few in number and
that this will have a minimal fiscal impact.

(6)Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) This
administrative regulation is not anticipated to have an overall
negative or adverse major economic impact.

(b) The methodology and resources used to reach this
conclusion: There is no current mechanism in place at the Kentucky
Department of Education to specifically track the number of
diplomas awarded to those who qualify under KRS 158.140(5).
Additionally, there is no provision provided in statute that requires
local school districts to report the number of diplomas issued to
those who qualify under KRS 158.140(5). However, it can be
estimated that the number of diplomas will be few in number and
that this have a minimal fiscal impact on the entities identified in
questions (2) — (4).

EDUCATION AND LABOR CABINET
Kentucky Board of Education
Department of Education

(Amendment)

780 KAR 3:030. Appointments.

RELATES TO: KRS 156.808
STATUTORY AUTHORITY: 156.808

NECESSITY, FUNCTION, AND CONFORMITY: KRS
156.808(3)(e) and (f) require the_ Kentucky Board of
Education[executive—director] to promulgate comprehensive

administrative regulations for the selection of employees and type of
appointments for certified and equivalent personnel_employed by the
Department of Education, Office of Career and Technical Education.
This administrative regulation establishes the requirements
governing selection and appointments of certified and equivalent
personnel.

Section 1. Notice of Classes, Minimum Qualifications, and
Vacancies.

(1) An official list of classes, minimum qualifications, and
vacancies developed by the_Department of Education[Bivision—of
Human—Resources—Management|shall be posted to the official
Personnel Cabinet Web site[ef—all—¢lassifications—and—minimum
qualifications shall be posted in each area business office and each
division-office-for-public-review].

)]

(a) All vacancies shall be posted online[in—al-facilities—on—a
statewide-basis] for a minimum of five (5)[ter{(106)] days.

(b) The vacancy posting shall [be-en-aKentucky-TFech-Schoel
System-Vacancy—Posting—Notice—form—and-shall-]contain the title,
minimum qualifications, and other pertinent information about the
vacancy.

Section 2. Establishment and Abolishment of Positions. The
appointing authority [erhis—desighee-]shall establish and abolish
positions, _transfer certified and equivalent employees between
positions, and change titles and compensation of existing offices of
certified and equivalent employees consistent with the provisions of

KRS_156.808[12.060-and-the-classifications-and-compensation-plan
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Section 3. [Filing-]Applications.

(1) Each application shall be submitted on an Application for
Employment _from the official Personnel Cabinet Web site.

(2) The application shall be signed and the truth of the
statements therein certified by a signature under penalty of removal
for falsification and any criminal penalties that apply.

(3) The_appointing authority[exeeutive-director] shall authorize
individuals to verify work experience and educational attainment of
an applicant for a position in the certified and equivalent personnel
system.

(4) The application shall be consistent with the state and federal

equal employment opportunity requirements[guidelines].

Section 4. Minimum Quialifications for Filing. A position shall be
filled by an applicant who meets the standards or requirements
prescribed by the_appointing authority[exeeutive—director] with
regard to education and experience and any other factors as may
be held to relate to the ability of the candidate to perform with
reasonable efficiency the duties of the position.

Section 5. Selection of Employees. The Department of

Education[Bivisien—of - HumanReseurces—Management] shall only
consider those[maintain—a—central—referraltist—which—shallbe

compiled and submitted to area business for inclusion inthe
consideration-of] qualified applicants_that have applied to the posted
position in consideration for employment.

Section 6.

(1) Except as provided in subsection (4) of this section, the
appointing authority [er—his—desighee—]shall fill a position[an
appeintment] through the consideration of a list of recommendations
submitted by a designated interview committee composed of no less
than three (3) or more than seven (7) members, or from supervisory
recommendations[,-orpeerrecommendations].

(2) The procedure for determining the composition of the
designated interview committee shall be determined by the
appointing authority[-er-his-designee].

(3) The committee shall make recommendations to the
designated Office of Career and Technical Education official as
determined by the appointing authority.

(4) If deemed in the best interest of the Commonwealth, the
appointing authority shall not utilize an interview committee.

[Section7-] [lcorporation-by-Reference:]

This is to certify that the chief state school officer has reviewed and
recommended this administrative regulation prior to its adoption by
the Kentucky Board of Education, as required by KRS 156.070(5).

ROBIN FIELDS KINNEY, Interim Commissioner of Education
SHARON PORTER ROBINSON, Chairperson

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 11:15 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 26,
2024 at 10 a.m. Eastern Time, in the State Board Room, Fifth Floor,
300 Sower Boulevard, Frankfort, Kentucky 40601. Individuals
interested in being heard at this meeting shall notify this agency in
writing by five workdays prior to the hearing, of their intent to attend.
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If no notification of intent to attend the hearing is received by that
date, the hearing may be canceled. This hearing is open to the
public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative regulation.
A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the
public hearing, you may want to submit written comments on the
proposed administrative regulation. Written comments shall be
accepted through June 30, 2024. Send written notification of intent
to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Todd G. Allen, General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-
564-9321, email regcomments@education.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes the requirements governing
selection and appointments of certified and equivalent personnel.

(b) The necessity of this administrative regulation: KRS
156.808 requires the Kentucky Board of Education to promulgate
personnel policies and procedures for all full-time and part-time
unclassified employees, certified and equivalent staff, including
administrative, teaching, and supervisory staff in the Office of Career
and Technical Education central office and state-operated area
technology centers.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation provides
that policies and procedures for all full-time and part-time
unclassified employees, certified and equivalent staff, including
administrative, teaching, and supervisory staff in the Office of Career
and Technical Education central office and state-operated area
technology centers shall be provided by the Kentucky Board of
Education.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation establishes the policies and procedures for
applications and selection of certified and equivalent employees.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment will update the existing regulation to
parallel the statute and will clarify the specific policies and
procedures of the Kentucky Board of Education to govern the state-
operated area technology centers.

(b) The necessity of the amendment to this administrative
regulation: Changes were made to KRS 156.808; consequently, the
administrative regulation should be updated as well. Additionally,
this regulation has not been updated in many years and needs to be
revised.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment provides conformity with the
authorizing statute, KRS 156.808.

(d) How the amendment will assist in the effective
administration of the statutes: This administrative regulation
amendment aligns details in the regulation to statute language.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: All certified and equivalent staff in the
Office of Career and Technical Education state-operated area
technology centers will be affected by this administrative regulation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: There will be no additional action needed
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from the Office of Career and Technical Education state-operated
area technology centers to comply with this administrative
regulation. Amendments reflect current operations within the
Department of Education.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): This change to the administrative regulation requires
no additional direct costs to the Kentucky Department of Education
or the state-operated area technology centers.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Amendments reflect current
operations of the Office of Career and Technical Education under
the Department of Education.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This amendment requires no additional cost.

(b) On a continuing basis:

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State generated funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increased fees or funding are anticipated as a result of this
regulation amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
amendment does not establish or increase fees.

(9) TIERING: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the administrative regulation
applies equally to the Office of Career and Technical Education and
all state-operated area technology centers.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 156.808, KRS 156.804

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Department of Education

(a) Estimate the following for the first year:

Expenditures: $0.00

Revenues: $0.00

Cost Savings: $0.00

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The amendment to this regulation does not
result in any new expenditures, revenues, or cost savings.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): Secondary state-operated area
technology centers

(a) Estimate the following for the first year:

Expenditures: $0.00

Revenues: $0.00

Cost Savings: $0.00

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The amendment to this regulation does not
result in any new expenditures, revenues, or cost savings.

(4) Identify additional regulated entities not listed in questions
(2) or (3): The amendment to this regulation does not impact any
additional regulated entities.

(a) Estimate the following for the first year:

Expenditures: $0.00

Revenues: $0.00

Cost Savings: $0.00

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The amendment to this regulation does not
result in any new expenditures, revenues, or cost savings.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The
amendment to this regulation does not result in any new
expenditures, revenues, or cost savings.

(b) Methodology and resources used to determine the fiscal
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impact: The amendment to this regulation does not result in any new
expenditures, revenues, or cost savings.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The
amendment to this regulation will not have an overall negative or
adverse economic impact on any identified entities.

(b) The methodology and resources used to reach this
conclusion: The amendment to this regulation will not have an
overall negative or adverse economic impact on any identified
entities.

EDUCATION AND LABOR CABINET
Kentucky Board of Education
Department of Education

(Amendment)

780 KAR 3:035. Employee evaluations.

RELATES TO: KRS 156.808(3)(j), 156.828

STATUTORY AUTHORITY: KRS 156.070, 156.808(3)(i),
156.828(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
156.808(3)(j) requires the_Kentucky Board of Education[executive
director] to promulgate [eemprehensive-Jadministrative regulations,
personnel policies and procedures for allffer—the] certified and
equivalent staff in the Office of Career and Technical Education,
governing employee evaluations. KRS 156.828(1) requires the
commissioner of education[executive—director] to adopt written
evaluation procedures for all certified and equivalent employees.
This administrative regulation establishes the requirements for
employee evaluations for certified and equivalent employees
working in the Office of Career and Technical Education.

Section 1. General Provisions.

(1) Evaluations of certified and equivalent employees[scheel
administraters] shall be conducted in accordance with the "Kentucky
Tech Certified Evaluation Plan"[Perfermance—Evaluation—Criteria
and— Procedures—for - School——Administrators”],  revised
annually[#2008], [published-]by the associate commissioner of the
Office of Career and Technical Education[:], and

[(2)] [Evaluations —of —instructors —shall be conducted in
accordance-with-the Teacher Standards-for Evaluation—Formative;

-]

(2)[(3)] Evaluations of certified[;]Jand equivalent employees of
the Office of Career and Technical Education[ercentral-office-staff]
shall be conducted in accordance with_KRS 156.828 and the
requirements of the Kentucky framework for personnel evaluations
as set forth in 704 KAR 3: 370[thelpe#9nnaneeﬁ§valaahen£mena

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adoption
by the Kentucky Board of Education, as required by KRS
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156.070(5).

ROBIN FIELDS KINNEY, Interim Commissioner of Education
SHARON PORTER ROBINSON, Chairperson

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 11:15 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 26,
2024 at 10 a.m. Eastern Time, in the State Board Room, Fifth Floor,
300 Sower Boulevard, Frankfort, Kentucky 40601. Individuals
interested in being heard at this meeting shall notify this agency in
writing by five workdays prior to the hearing, of their intent to attend.
If no notification of intent to attend the hearing is received by that
date, the hearing may be canceled. This hearing is open to the
public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative regulation.
A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the
public hearing, you may want to submit written comments on the
proposed administrative regulation. Written comments shall be
accepted through June 30, 2024. Send written notification of intent
to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Todd G. Allen, General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-
564-9321, email regcomments@education.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes the requirements for
evaluations of certified and equivalent employees working in the
Kentucky Department of Education (KDE) Office of Career and
Technical Education (OCTE).

(b) The necessity of this administrative regulation: KRS
156.808 requires the Kentucky Board of Education to promulgate
personnel policies and procedures for all full-time and part-time
unclassified employees, certified and equivalent staff, including
administrative, teaching and supervisory staff in the Office of Career
and Technical Education regarding employee evaluations. KRS
156.828 requires the commissioner of education to adopt written
evaluation procedures for all certified and equivalent employees of
the Office of Career and Technical Education.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation provides
specific details regarding employee evaluations processes pursuant
to the requirements in KRS 156.808.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation provides additional detail by establishing
that the Kentucky Board of Education creates policies and
procedures regarding employee evaluations and that the
commissioner of education shall adopt written evaluation
procedures for all certified and equivalent employees of the Office of
Career and Technical Education which assists in the effective
administration of KRS 156.808 and KRS 156.828. This
administrative regulation provides the requirement of using the
Kentucky Tech Certified Evaluation Plan and the Kentucky
framework for personnel evaluations set forth by 704 KAR 3:370.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment will update the existing regulation to
parallel the statutes and will clarify the specific governing body over
policies and procedures relating to employee evaluations.

(b) The necessity of the amendment to this administrative
regulation: KRS 156.808 requires that the Kentucky Board of
Education create policies and procedures relating to employee
evaluations. KRS 156.828 requires the commissioner of education



VOLUME 50, NUMBER 11- May 1, 2024

to adopt written evaluation procedures for all certified and equivalent
employees of the Office of Career and Technical Education.

(c) How the amendment conforms to the content of the
authorizing statutes: This administrative regulation provides specific
details in relation to the policies and procedures regarding employee
evaluations required by KRS 156.828.

(d) How the amendment will assist in the effective
administration of the statutes: This administrative regulation
amendment aligns details in the regulation to statute language.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: The Office of Career and Technical
Education and the Kentucky Tech System of Area Technology
Centers will be affected by this administrative regulation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: The Office of Career and Technical
Education and the Ky Tech System will be required to use the Ky
Tech Certified Evaluation Plan for evaluations of certified and
equivalent employees. This practice is already in place and will not
be a new requirement.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no additional cost to the Office of Career
and Technical Education of the Ky Tech System.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): There will be no benefits accrued
by the regulated entities.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This amendment regarding employee evaluations
will require no additional cost to the Kentucky Department of
Education.

(b) On a continuing basis: There is no continuing cost to as a
result of this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State generated funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increased fees or funding is anticipated as a result of this regulation
amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
amendment does not establish or increase fees.

(9) TIERING: Is tiering applied? Tiering was not appropriate in
this administrative regulation because the administration regulation
applies equally to all certified and equivalent employees of the Office
of Career and Technical Education.

FISCAL IMPACT STATEMENT

(1) Identify each state statute, federal statute, or federal
regulation that requires or authorizes the action taken by the
administrative regulation. KRS 156.070, KRS 156.808, KRS
156.828

(2) Identify the promulgating agency and any other affected
state units, parts, or divisions: The Department of Education

(a) Estimate the following for the first year:

Expenditures: $0.00

Revenues: $0.00

Cost Savings: $0.00

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The amendment to this regulation does not
result in any new expenditures, revenues, or cost savings.

(3) Identify affected local entities (for example: cities, counties,
fire departments, school districts): Secondary state-operated area

2305

technology centers

(a) Estimate the following for the first year:

Expenditures: $0.00

Revenues: $0.00

Cost Savings: $0.00

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The amendment to this regulation does not
result in any new expenditures, revenues, or cost savings.

(4) Identify additional regulated entities not listed in questions
(2) or (3): The amendment to this regulation does not impact any
additional regulated entities.

(a) Estimate the following for the first year:

Expenditures: $0.00

Revenues: $0.00

Cost Savings: $0.00

(b) How will expenditures, revenues, or cost savings differ in
subsequent years? The amendment to this regulation does not
result in any new expenditures, revenues, or cost savings.

(5) Provide a narrative to explain the:

(a) Fiscal impact of this administrative regulation: The
amendment to this regulation does not result in any new
expenditures, revenues, or cost savings.

(b) Methodology and resources used to determine the fiscal
impact: The amendment to this regulation does not result in any new
expenditures, revenues, or cost savings.

(6) Explain:

(a) Whether this administrative regulation will have an overall
negative or adverse major economic impact to the entities identified
in questions (2) - (4). ($500,000 or more, in aggregate) The
amendment to this regulation will not have an overall negative or
adverse economic impact on any identified entities.

(b) The methodology and resources used to reach this
conclusion: The amendment to this regulation will not have an
overall negative or adverse economic impact on any identified
entities.

EDUCATION AND LABOR CABINET
Kentucky Board of Education
Department of Education

(Amendment)

780 KAR 3:100. Employee actions.

RELATES TO: KRS 156.808, 156.830

STATUTORY AUTHORITY: KRS 156.070, 156.808(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
156.808(1) requires the Kentucky Board of Education[Executive
Director for the Office of Career and Technical Education] to
promulgate administrative regulations establishing personnel
policies and procedures for all [ } } ifi
employees-|certified and equivalent staff, including administrative,
teaching, and supervisory staff in the Office of Career and Technical
Education central office and state-operated area technology
centers[voecational—facilities]. This administrative regulation
establishes the method for determining an employee's work station
and the requirements governing employee actions.

Section 1. Definition. "Work station"[Werk-station] means an
employee's physical location where duties are to be performed and
shall include the:

(1)

(a) Official work station of an employee assigned to a position
[an-office;]by the appointing authority; and

(b) Street address where the work station[effice] is located; or

(2

[2)] One (1) or more alternate work stations assigned by the

appointing authority[Official-\Werk-station-of-an-employee-assigned
to-an-office;-and

-and]
(e [S%Feet—add;ess—te—wmeh—me—]empleyee—s—as&gﬁed—u-pen
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Section 2. Employee Work Stations.

(1) The work station of an employee shall be established by
the[Each—employee-shall-be-assigned-to—a—work—station-by-the]
appointing authority[-er-desighee].

(2) The position[A—work—station] may be changed by the
appointing authority to better meet the needs of the agency.

©)

(a) An employee may be temporarily assigned to a different work
station in a different county for a period of up to sixty (60) calendar
days.

(b) The employee shall be reimbursed for travel expenses, in
accordance with 200 KAR 2:006, and the appointing authority [er
designee-|shall notify the employee in writing prior to the effective
date of the action.

4

(@) An appointing authority [er—designee—]may assign an
employee to work in a different work station[site] within the county of
employment.

(b) Reassignment within a county shall not be an appealable
action.

Section 3. Promotion. An employee in the certified and
equivalent personnel system may be promoted to a position of
greater scope of discretion and responsibility or to the unclassified
system in the Office of Career and Technical Education.

Section 4. Demotion.

(1) An appointing authority may[erdesigree-shall-]Jdemote an
employee who makes a written request for voluntary demotion[-
151B].
(2) The written request shall:

(@) Be on a completed form prescribed by the Kentucky
Department of Education[Meluntary-Transferor-\oluntary-Demeotion
Ferm]; and

(b) Include:

1. A statement of the reason for the request;

2. The effective date of the requested demotion;

3. Identifying information concerning the position demoted from
and to; and

4. A waiver of the right of appeal concerning the demotion.

(3) A copy of the request shall be placed in the employee's
official file.

Section 5. Transfer.

(1) An employee in the certified and equivalent personnel
system may be transferred from one (1) position[effice] to another
and from one (1) county[distriet] to another.

(2

(a) The transfer shall be on a voluntary or involuntary basis.

(b) Unless an employee requests a transfer in writing, the
transfer shall be deemed to have been made on an involuntary
basis.

(c) The appointing authority or designee shall establish a
reasonable basis for selecting an employee for involuntary transfer.

3

(a) If the transfer is on an involuntary basis, the employee shall
receive written notice of the transfer prior to the effective date of the
transfer.

(b) Following notification of an involuntary transfer, an employee
shall report for work at the work station to which the employee was
transferred on the effective date of the transfer.

(c) The notice shall be in writing, and shall:

1. State:

a. The effective date of the transfer;

b. The reason for the employee's selection for transfer;

c. The new work station; and

d. The employee's obligation to report to the new work station;

2. Advise the employee that the employee may appeal the
transfer to the Kentucky Technical Education Personnel Board
within thirty (30) days of receipt of the notice excluding the day that
notification was received; and

3. Advise the employee of the provisions of subsection (4) of this
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section.

(d) Upon employee notification, copies of the notice shall be
forwarded to the_associate commissioner[Executive-Birector] of the
Office of Career and Technical Education.

(4) If an involuntary transfer is to a position with a work station
in a different county, the following provisions shall apply:

(@) The employee shall receive the notice specified in
subsection (3) of this section at least thirty (30) days prior to the
effective date of the transfer; and

(b) The appointing authority or designee shall pay the
employee's moving and travel expenses following transfer for thirty
(30) days following the effective date of transfer in accordance with
200 KAR 2:006.

(®)

(a) If an employee with status requests a transfer in writing, the
appointing authority or designee may make a voluntary transfer.

(b) The written request shall:

1. Be on a completed form prescribed by the Kentucky
Department of Education[Meluntary Fransfer-or\Veluntary-Demeotion-
151B-Ferm]; and

2. Include:

a. A statement of the reason for the request;

b. The effective date of the requested transfer;

c. ldentifying information concerning the position transferred
from and to; and

d. A waiver of the right to appeal concerning the transfer.

(c) A copy of this request shall be forwarded to the associate
commissioner[Exeeutive—Director] of the Office of Career and
Technical Education.

Section 6. Reemployment.

(1) Reemployment in the certified and equivalent personnel
system shall occur in accordance with KRS 156.830 for laid-off
employees[+51B-680].

(2) A laid off former employee on a reemployment list shall meet
all qualifications in order to be considered for a position.

Section 7. Resignations and Retirements.
(1) An employee who desires to terminate service with the state
shall submit a written resignation or notice of retirement to the

appointing authority[-er-designee].
@)

(a) A resignation or notice of retirement shall be submitted at
least thirty (30) calendar days before the final working day.

(b) A copy of an employee's resignation shall be attached to the
advice effecting the separation and shall be filed in the employee's
service record in the department.

(3) Failure of an employee to give thirty (30) calendar days'
notice upon resignation or notice of retirement may result in
forfeiture of accrued annual leave.

(4) A part-time hourly employee who has not worked for six (6)
months shall be deemed to have resigned.

Section 8. Temporary Overlap. The appointing authority [ef
designee-lmay place an employee in a position currently occupied
by another employee for a period not to exceed ninety (90)[sixty
{60)] calendar days for training purposes.

Section 9. Retirement. If an employee voluntarily retires, the
employee shall be considered separated without prejudice.

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its adoption



VOLUME 50, NUMBER 11- May 1, 2024

by the Kentucky Board of Education, as required by KRS
156.070(5).

ROBIN FIELDS KINNEY, Interim Commissioner of Education
SHARON PORTER ROBINSON, Chairperson

APPROVED BY AGENCY: April 15, 2024

FILED WITH LRC: April 15, 2024 at 11:15 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on June 26,
2024 at 10 a.m. Eastern Time, in the State Board Room, Fifth Floor,
300 Sower Boulevard, Frankfort, Kentucky 40601. Individuals
interested in being heard at this meeting shall notify this agency in
writing by five workdays prior to the hearing, of their intent to attend.
If no notification of intent to attend the hearing is received by that
date, the hearing may be canceled. This hearing is open to the
public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative regulation.
A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the
public hearing, you may want to submit written comments on the
proposed administrative regulation. Written comments shall be
accepted through June 30, 2024. Send written notification of intent
to be heard at the public hearing or written comments on the
proposed administrative regulation to the contact person.

CONTACT PERSON: Todd G. Allen, General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-
564-9321, email regcomments@education.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the method for determining the
work station and the requirements governing employee actions for
certified and equivalent staff in the Office of Career