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SUMMARY

Recounts of election returns and contesting of elections are means for
ensuring that an election outcome is free from errors and unaffected by ille-
gal activities, such as bribery or frawd. The body of Kentucky law on these
important processes provides inadeguate protection, however. 1978 House Reso-
Intion 73 directs the Legislative Kesearch Commission to review the current
Kentucky statutes governing election recounts and contests for the purpose of
achieving greater clarity and conzistency in these laws.
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CHAPTER ONE

THE ELECTION PROCESS
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Preparation and Use of Voting Devices
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obtain a reserve machine from the county clerk, who takes custody of the orig-
inal machine.

Use of Voting Devices

Upon receiving proper application for an absentee paper ballot, the
county clerk mails the voter the ballot, voting instructions, and two official
envelopes for returning the ballot (KRS 117.085). When sent to the voter, the
outer envelope, marked "Absent Voter's Ballot,” includes the address and offi-
cial title of the «county «clerk, space for the voter's signature, and the
voter's address and precinct number typed by the clerk. The inner envelope is
blank except for a detachable flap which contains notice of the penalty for
illegal absentee voting and the voter's address gnd precinct number typed by
the clerk below a space for the voter's signature.
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they be marked in a voting booth. Presumably, election officers arrange the
poiling place to assure the Dri j z secrecy of his emergency
paper bailot? fo comply with consii Lon | statdtory mandates for voting
by secret ballot (Kentucky Comstituticn, Sec. 147, and KRS 118.025).
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voter's choices as the paper ballot does.’ When a voter has signed the pre-
cinct list of registered voters, an election officer depresses or turns a
mechanism permitting the voter to vote and operates other devices to prevent
him from voting on any particular issue or group of candidates for which he is
ineligible te vote, such as primary election candidates of political parties
other than his own.

Facing the front of the voting machine, the voter operates a lever which
closes a curtain, attached to the machine, arcund him. He may then depress
one lever for each office and issue to indicate the candidate or position of
his choice. When he depresses a lever, an "x" is revealed. While he remains
within the curtained area, the voter may correct an error in nis vote by
returning the lever he mlstakeniy depressed to its original position and by
then depressing the correct lever. He may vote for a candidate who 1s not
listed on a general election ballot by moving the siiding metal tab located
beside or above the appropriate office row oy columa and by writing the name
of the candidate on the paper located behind the tab. Once he moves the metal
tab Lo cast a write-in vote, | N0 mind and vote for a candi-
date for that office whose na i moved, the
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Counting Paper Ballots

The county board of elections or an appointed absentee counting board
meets at the clerk's office after 3:00 p.m. on election day to count the
absentee ballots (KRS 117.335). The board opens the ballot box and removes
one envelope at a time. The outer envelope and detachable flap are checked to
determine if they are in proper order and signed. Ballots in unsigned enve-
lopes are automatically rejected. The county clerk compares the signatures
with the voter's signature on his registration card. If the envelopes are in
order, the clerk reads the absent voter's name aloud, at which time a chal-
lenge of the veter is in order. If the voter's ballot is not rejected on a
challenge, the clerk is to open the outer envelope, remove the detachable flap
from the inner envelope, and deposit the now- -blank inner envelope, unopened,
: 111 box. ® After 2ll inner envelopes have been placed in the ballot
shaken, opened, and the absentee ballots are removed and counted by
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general return sheets, which show the ballot position and counter number of
each candidate and issue position (pro or con) as well as office titles,
candidates' names, and other ballot information. Write-in votes must be sepa-
rately transcribed from the paper rolls on which they were recorded.”

the returns are announced and transferred to the return sheets, the
locked. FEach return sheet is signed by the precinct judges and
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CHAPTER TWO
ELECTION RECOUNT AND CONTEST LAWS

Recounts of election returns and contests of elecltions are both proce-
dures ftor determining the validity of the apparent outcome of the clection.
The specific purposes of the two procedures differ, however.

The purpose of the election recount is to determine whether the initial
count and tabulation of the votes accurately records how the electorate voted.
Although it may be conducted by or under the direction of a judge, the recount
is primarily an administrative task of determining whether voting machines
were in order during the election and checking the election officers’ returns
for accuracy. Judgments may be called fer in both vote-counting and
recounting processes to interpret unclear on paper ballots or to
decipher write-in wvotes. The recounting b@dy may also be required to deter-
mine that the ballols and wv¢ 3 haw secure since the elec-
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to consider general election contests in congressional races; and Kentucky's
general election contest law applies only to elections of state, district,
county and city officers, not federal officials (Burchell v. State Board of
Elections and KRS 120.155). Kentucky courts have held for various purposes,

that members of the Congress are federal rather than state or district offi-
cers (Peers v. Davis and Brumleve v. Ruth).

The United States Supreme Court has ruled that states may conduct simple
recounts of U.S. Senate elections as a valid exercise of their power to pre-
scribe the time, place and manner of electing congressmen (Roudebush v.

Hartke). In Roudebush, the Court described an administrative recount as  an

integral part of the election process, designed to verify its accuracy. [t is
not an infringement on the Senate's power to judge the elections, returns and
qualifications of its members unlesg it inhibits the BSenate from making an
independent final judgment. The Court noted, however, that the Senate is free
to accept or reject the results of a KbL0<wt, just as it may accept or reject

the initial returns; and Lt may conduct its own recount. Kentucky's general
election recount law applies ¢ to th zlections that may be contested

andidates for federal
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Election Recount Statutes (Table 1)
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recount must execute a surety bond for the costs of the recount in an amount
set by the circuit judge. The bond must be executed before the recount
begins.

Anv varty to a primarv election recount proceeding may appeal the circuit
= oS N
court's decision to the Cou e of appeal an
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of Appeals by filing
¢ and filing the
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1 the circuit
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120.075).
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tion preseni> sufficient grounds, the court requires the contestant to give
bond for the costs and orders the ballots of the precincts in wbich the
recount is =ought sent to the courthouse in Frankfort. The court way appoint

two special commissioners to help make the recount. The commissi s arve
entitled to be pzid $3.00 per day and actual traveling expenses for their ser-
vices. The "contestant’'s” attorney(s) and the Franklin County commonwealth's
attorney, representiog the "contestee," may be present at Thearings on the
recount. The contestant and contestee may each appoint one iunspector Lo

witness the recount. A gqualified voter who participated in the election may
become a contestee in the contest/recount action by so petitioning and giving
bond for the costs.

Within three days after the recount of ballots is completed, the recount
and any disputed and uncounted ballots are reported to the court. The court
reviews disputed and uncounted ballots and adds those found to be legal to the
ballots that were recounted.

Any party to a "contest" in an election on a statewide public question
may appeal the Franklin Circuit Court's determination to the Court of Appeals
according to the procedures applicable to appeals in primary or other general
election recount and contest actions.

Any qualified voter may demand a recount of the results of a local option
election by following the procedures applicable to recounts of general elec-
tions of county officers (KRS 2420120?5 , whereas, recounts in elections on
all other ccal public questions may be sought only by a gualified voter who
voted in the election (KKS 120.250 to 120.270).

To request a recsunt of an election on most local public questions, the
eligible voter files a rscount petition with the circuit clerk for the county
in which the election was held within thirty days after the election. The
petition must state the reasons for requesting a recount (KRS 120.250). A
simple allegation that the votes were miscounted, affecting the election
results, suffices (Durr v. Washington County). The petition must be against
the county, city or district in which the election was held. If the local
governmental unit fails to defend the action, a voter may become a defendant.
The '"contestant” and any nongovernmental defendants must give bond for costs.

Two court-designated commissioners assist in the recount, with one repre-
senting the "contestant” and one representing the "contestee.” The attorneys
of the parties may be present at hearings and the recount. The court deter-
mines the election result after counting all legal ballots. It certifies any
corrected result to the county board of elections; and the court's judgment
supersedes the official returns.

KRS 120.270 prohibits an appeal from the recount of ballots. The statute
does permit, however, the circuit court's ruling in any questioned ballots to
be made a part of the record and reviewed, revised or reversed by the Court of
Appeals.

Flection Contest Statutes (Table 2)

A primary election contest challenges '"the right of the successful candi-
date, and of any other candidate for nomination to...fan]l office, to such nom-
ination”™ (KRS 120.055). Only a candidate who received at least one-half as

12
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many votes as the successful candidate may initiate a primary election con-
test. The contest petition must be filed in the appropriate circuit court
within fifteen days after the primary and must state the specific grounds for
contesting the election. In the case of candidates for nomination to offices
for the state at large, the petition is filed in Franklin Circuit Court. In
all other cases, the petition ig filed in the circuit court for the county in
which the contestee resides.
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the votes in elections of General Assembly members, it is not cleaxr when the
fifteen-day period begins (KRS 117.275 and 118.425). Because the State Board
of Elections is required to perform the second tabulation and issue the

cates of electiom, the state board’s issuance of the certificates
v marks the beginning of the fifteen-day time period.




testee if he acts within five days after the contest is instituted and gives
bond for the costs. If no voter becomes a contestee, the Franklin County
commonwealth's attorney represents the Commonwealth for the purpose of assur-
ing a fair and honest determination of the contest.

The trial and appeal procedures prescribed for contests of general elec-
tions of state officers also apply to contests of elections on statewide
public questions (KRS 120.280 and 120.300}.

A qualified voter may contest a local option election in the same manner
as general elections of county officers are contested (KRS 242.120). The mem-
bers of the county board of elections are named as contestees. Any qualified
voter may intervene as a contestee by filing s petition tc be made a party to
the action.
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prohibiting candidates from making an expenditure, loan, or promise of money
or anything of value, and from agreeing Lo take certain actions as an offlicer,
in consideration for the vote and support of another person; and KRS 121.310,
prohibiting employers from coercing their employes' votes.

KRS 120.055, relating to primary election contests, and KRS 120.155,
relating to most contests of regular elections of officers, require grounds of
contest to be stated in the contest petition, but do not specify any grounds
beyond those just enumerated. However, KKS 120.065 and 120.165, concerning
judgments in primary and general election contests, direct the court to wvoid
the nomination or election if it appears that there has been "such fraud,
intimidation, bribery or viclence in the conduct of the election” that neither
contestant nor contestee can be judged 3 ave been fairly nominated or
elected.
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not stating that governmental units may be required to pay costs of contest
and recount proceedings, the statutes effectively require that one or more of
the private parties to a contest or recount action bear the costs (KRS 453.010
and CR 54.04). Since election contests and recounts are special actions,
rather than ordinary and equitable actions, KRS 453.040, which generally per-
mits the successful parly to recover his costs from the unsuccessful party in
ordinary and cquitable actions, does not necessarily apply (Hatcher v. Petry).
The recount and  contest statutes that require the pelitioner to give surcty
bond for the costs of the proceeding imply a legislative intent that the peti-
tioner pay the costs, regardless of the outcome (Hatcher v. Ardrey). The
statutes governing elections on public questions and requiring surety bonds to
be executed 1in advance by all private parties £o the recount or contest may
contemplate an apportionment of costs among the parties. Alternatively, those
statutes requiring the execution of surety bonds by all private parties may
simply seek to assure, in advance of court actiom, thal costs can be paid by
whichever party is ultimately required to pay them.

1g the payment of costs

appears to bhe Rule
the trial court rather
of Rule 354.04 states

In the absenc
in recount and con
v4 .04 of  the Ru
sroad discreti

that

ng party unless
Commonwea lth,

i
7
;o0
iy
oy i

£

fos
—
=
DD oo






ing the
tency.

18

evaluat
e clarity and cons

for
general standards used to evaluate the current

73

Lon

Resoluti

se

CHAPTER THREE
ALTERNATIVES AND RECOMMENDATIONS

£
dd

4

he

n
an
ig=~

t
a

e d

in
nts

13
nters

istency
reco
cou
tcome ar

Yo
G

1

10

P

ty and co

rL

.8

ommendal

@y red




on one voiing

ballot 1labels

Urban-County mayor's race,

on~-Fayette

t

ing

Lex

votes on the

n a reversal of the candidates’

i

eversed, resulting
return sheet contained

-

machine were

to the
scovered on a

attachment

pack

printer

&

n the

i

3

ared

di

2rroxr wasg

e
re

rh

£

d efferct o

an

nature

hough the

b
RN

]
4
ot

macy

cor-

of

unsu

-

¥ 1

n hoard was apparent

2

elect

to check

s boards

n

i for couw

rL

express autho

5 )

nty electio

.ty

e

e

THES

3]

Ty
MAT

Py
B

rTaxing




recounts and contests of elections of couanty and other public officers,
Alternatively, the statutes governing recounts and contests of elections on
other public questions could be cited and amended to delete the present exclu-
sion of local option elections from the general law.
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10. A recanvass of voting maechines, but apparently not a recount of ail
votes, is cvailable in general elections of members of the U. 5. Congre

5
recanvass and recount are available in primary elections of congressi
candidates.

For «consistency , 2ral Assembly should decide whether
to provide recounts in ?rzma“y and ~jections affecting congressional
offices. In making its decision, th 1 Assembly must weigh the possible
utility of the r=count af COng@SSiOﬁ&i races ggalnst the possibility that the
recount determimation will be rejected by the U. 5. House or Senate and the
effort duplicated by one of those bodies. An expanded recanvass of returns,

as described under problem number three, above, could be provided in congres-
sional elections in lieu of a full recount.

11. KRS Chapter 120 does not clearly state whether the general election
recount and centest statutes apply to presidential elections and thus to
Kentucky's selection of its presidential electors.

The General Assembly should clearly indicate whether it intends to make
state contest and recount processes available in presidential electionms.

12. Only the statute governing recounts of elections on local public
questions other than local option denies the right to appeal the «circuit
court's recount determination in full.

For consistency, appeal rights should be the same in all election recount
laws, Since Section 115 of Kentucky's Constitution generally guarantees a
right to at least one appeal in civil cases tried in the Court of Justice, the
appeal rights uader KRS 120.270 should be expanded to conform with the laws
governing recounts in other cases, if the recount remains a circuit court
function.

13. The time 1limits prescribed by KRS Chapter 117 for preserving
absentee ballots and keeping voting machines locked against voting after elec-
tions is too short relative to current election contest petition deadlines.

KRS 117.335 requires absentee ballots to be retained for thirty days
after the election. They are then burped unless a contest petition has been
filed. Voting machines must be locked against voting for fifteen days after
the primary and thirty days after a general election (KRS 117.295). Since the
current primary election contest deadline is fifteen days after the election
and two of the currvent general election contest deadlines are thirty days
after the election, the possibility exists for destruction of ballots just
before local officials receive notice of a last-minute contest filing.
Ballot=~destruction laws should be more carefully coordinated with current or
revised laws governing contest and recount petition deadlines.

14. The deadlines for filing contest and recount pefitions are incon-
sistent with one another. They vary both in length of time and in the point
at which the time period begins to run.

The recanvassing law requires a written request for a recanvass of voting

machines to bhe filed within 96 hours after the polls close on election day.
Under KRS 120,125 and court interpretations, contests of elections determined
By the Ceners}l Assembly must be 4nibiated within thirty days {(in the case of
the Governor's and Lieutenant Governor's races) and fifteen days {in the case
of elections of General Assembly members) after the canvassing board issues
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obtained, the General Assembly should reconsider the policy of exempting cer-
tain city elections from the general contest and recount laws. The authority
of city councils to determine contests of electiogs of their members is appar-
ently a long-standing Kentucky statutory policy.”” A bill draft currently
being considered by the Local Government Statute Revision Commission, 80 BR
78, would place most contesfed city elections under the general election con-
test and recount laws, b eall the statutes relating te local determi-

nation of election conte election laws to govern
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than a separate action. Court of Appeals decisions in contest and recount
cases indicate that understandable confusion of the two processes has occurred
at the pre~trial or trial stages (See for example, Hogg v. Howard and Rives
v. Pettit.)

22. The recanvassing law (KRS 117.305) and the recount provisions of KRS
Chapter 120 represent fundamentally different policies regarding the purpose
and nature of the election recount and result in inconsistent treatment of
those seeking a recount in different types of elections.
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25. Recount statutes do not clearly state whether a recount of selected
precincts is sufficient or a full recount should be undertaken.

A

A candidate may reguest the county board of elections to check and

recanva the wvoting wmachines of any precinct or any number of precincts.
Appare in multi-county district or statewide races, a recanvass may be
any county which the candidate's name appeared on the ballot.
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Primary Beneficiaries

In general, Kentucky recount statutes appear to assume that the losing
candidate and issue proponents and opponents are the principal beneficiaries
of the recounting process. They must initiate the recount, define its scope
initially and pay for it, posting security for costs in advance. Although it
must be candidate-initiated, the recanvassing process is treated as benefiting
the public, to the extent that it is publicly financed.

Forum

In general, Kentucky recount statutes prescribe a judicial or quasi-
judicial forum for conducting the recount. Either the circuit court judge or
commissioners appointed by him conduct the recount, with the judge ruling on
commissioners’ decisions regarding uncounted and disputed ballots and making
the final determination. The recanvassing law, on the other hand, provides an
administrative forum for conducting a partial recount.

Assignment of Costs

In general, Kentucky recount statutes assign costs to the assumed bene-
ficiaries of the recount: the losing candidate, both the proponents and oppo-
nents in elections on public questions, or the public, in the case of the
recanvassing law. Opposing non-governmental parties to recounts in elections
on public questions must both post security for costs, but cost assignment is
not specified. If costs may ultimately be imposed on the initial petitioner
if he is unsuccessful, rather than apportioned among the parties to the
recount , an element of '"fault" underlies the assignment of costs in public
guestion election recounts.

Scope ot the Recount

The scope of the recanvass is defined by the petitioning candidate. The
scope of recounts conducted by legislative bodies in determining contests is
apparently determined by the legislative body itself. The scope of recounts
conducted by circuit courts 1is defined by the parties to the recount.
Although a full recount may vesult from this process, a partial recount is
more likely to be requested by those who must pay for it.

Without departing significantly from the basic assumptions and policies
of the current law, Kentucky recount statutes could be revised to provide one
recounting system which would include:

- retention and expansion of the coverage of the recanvassing law, with
public financing, as previously suggested;

- candidate or voter-initiated and {financed recounts in the judicial

forum, with provision for court appointees or election administrators to per-
form the recount with judicial supervision and final determination;

29



- elimination of illegalities 1in the election process as a recount
determination issue in elections on local public questions;

- specific guidelines or requirements for assigning costs to the parties
to a judicial recount.

Other policy alternatives are available which would more significantly
restructure the recount process. The recanvassing law could be repealed and
the recount defined as one judicially-conducted process paid for by the
non-governmental parties. Or the recount could be modelled after the
recanvassing law to provide one administratively-conducted error-correction
procedure at public expense. A recent review of state laws on election con-
tests and recounts suggests the following additional alternatives for the Gen-
eral Assembly's consideration. 23

1. Full or partial recounts, at public expense, initiated by candidates
or electors.

alterna‘tive;z4 In both
ration officials or bodies

Massachusetts and Rhode Island have
recounts arve conducted by electic
achusetts, the costs of counts municipalities, which are
le for Comductlﬁg | ] d, the state board of
conducis recounts, which ¢ said for by the state. Recounts may be
both

=0Ls,
se two
i Rhode Island
request; however, rveierendum eiect
Rhode Island also provides no rig
dﬂaiOgOdi to Kentucky's contest laws
candid
ections on public
conducted only éf

groups
general
ide general
is no more than one-half of

pub i CADENSE

recount. in

b X

four staies,

ing candidate
candlidates

in terms of the ratio
-

in two states,

f whether the election its
‘clo to distinguish close
elec arger the turnout, the
smal L States sometimes
base of election. When per-
cent tion, they range from as
litt s to as high as ten per-
cent 0 votes were cast. As a

or less triggers general



election recounts and a difference of two percenta%f points or less commonly
results in an automatic primary election recount. 2

Recounts conducted at public expense are generally full rather than se-
lective; in all but three of the states, state or local election officials
order and conduct or supervise the recount.

3. Public financing of anmy full or partial candidate or voter-initiated
recounts that reverse election results.

While thirty-two other states require a fee, deposit, bond or advance
payment of estimated costs as a condition for obtaining a recount of at least
some elections, twenty-seven of the states refund the deposit or otherwise
relieve the petitioner from paying for the recount if the election results are
reversed.20 Idaho law requires a full recount at public expense if the
results of a candidate-initiated selective recount indicate that the outcome
might be reversed.”

1£ the General Assembly provides for public financing of recounts in all
elections, in close electicns, or in instances in which a candidate or
voter-initiated vrecount identifics significant ervor, it must determine whic
units or levels of government will bear the cost. Apportionment of costs
among levels and units of government based on the Lype of election, (state,
district, county or city) would be consisteat with the present statutory pre-
scriptions on election costs. The county, as the level of govermment respon-

sible for the preparation of voting equipment, conduct of elections, and ini-
tial counting process, might be required to pay for recounts that identify
significant errors in the initial returns. However, since the election pro-

cess 1is governed by state law, as prescribed by Secticns 153 and 155 of
Kentucky's Constitution, it could be argued that the wultimate responsibility
for costs of recounts that reveal major errors should instead rest with the
state government.




stutes on cost assessment should provide that costs are To

be rged against the contestee only if the trial shows that the
con ee was clearly at fault and responsible for errors, fraud,
or oianer irregularities occurring in the election.

State statutes on cost assessment should provide that costs be
charged against the appropriate level of government if the tria
shows that election officials or individuals over whom the con-
testee or contestant had no control were responsible for the
errors. . . .

State statutes on cost assessment should provide that, when the
public is responsible for contest costs, the state govermment pay
the costs of district-wide or statewide contests, while local
governments pay the costs of Jlocal contests. iUnderlined in
source,] 48

While these recommendations would represent a significant departure
from Kentucky's present policies on cost assessmenits in elecition con-
tests, and conflict with current efforts to reduce government spending,
they warrant legislative consideration. If the policy of providing
public financing of recounts in which errors are found 1is adopted in
Kentucky, consideration should be given to goverpmmental payment of C“ﬁ”

3

test costs when the trial shows that election officials were responsible
for errors, including use of malfunctioning voting machines, or fraud.

Preliminary Recommendations

Development of comprehensive legislation to clarify and resolve
nconsistencies in election vecount and contest laws first yequires
et rmination of the type of recount system to be used in Kentucky. The

preliminary recommendations of this study are as follows:

1. KRS Chapter 120 should be amended to include separate defini-
tions of "election contest” and "recount" and separate statutes gov-
erning the two processes.

]

2. The appropriate interim joint committee should select ome of
several alternative definitions of the recount process applicable to all
elections, with the exception of those disputed elections that must be
determlned by the General Assembly or one of its houses.

izlation be drafted

3. The committee should direct gl
elects and correcting

conforming to the definition of the recount it
related problems identified in this study.

le
se

4. If costs of recounts are to be generally borne by candidates orv
voters, the interim committee and General Assembly should Laﬂaader pram
viding recounts at public expense in close elections or in
when the initial results are rveversed by the recount.

5. Any publiciy-financed recou verify all vetu rather
selected raturns.
5, The interim committee and General Assembly should

a2



viding public payment of contest costs when the election
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FOOTNOTES

1. Legislative Research Commission, Mechanized Vote Recording: A
Survey, Research Report No. 116 (Frankfort: Legislative Research Commission,
1975), p. 3. Although KRS 117.125 does not expressly prohibit other mechan-
ical voting systems, the specifications it lists are found only in the lever
machine.

2. KRS 117.125, 117.145 and 117.265. Interview with and demonstration
of wvoting equipment by R. J. Harp, Harp Enterprises, Inc., Lexington, Ken-
tucky, 10 May 1979.

3. Interview with R. J. Harp, 10 May 1979.
4. Ibid.

5. KRS 117.205 requires the county bozrd of elections and precinct offi-
cers to prepare the reserve machine for use in the same maaner thal the county
clerk prepared the original machine. 8ince the veserve machine 1is needed
because the board members are not available to correct the oviginal machine,

this instruction cannot be followed to the letter.

6. Although not reguired by KRS 1
lots supplied by at least one Kentucky
for the county clerk to type The volter's narn
additional entry compensates for problems 1
t

Interview with R. J. Harp, 10 May 1979.

neck and com-
iastruction
&, 1 2d

8. 8ince the outer eavelope had to be opened ea;
signature the inner envelope's flap, thi
1 resolved by




il1. I titui> for Research 1in Public Safety, Indiana University, Con-
tested Elections and Recounts, Volume 1: Federal Perspecitive (Washington,
D.C.: National Clearinghouse on Election Administration, Federal Eleciion (o~
mission, 1978}, pp. 21-22 and 29-30.

12. Ibid., p. 30.

13. Fitzgerald v. Green, 134 U.S. 377, 10 S. Ct. 586 (1890}, Walker v.
United States, 93 F. 24 383 (1937), and Chenault v. Carter, Ky., 332 8.W. 2d
623  (1960). If a state lacks a procedure for determining contests regarding
the appointment of its presidential electors, fedeval law provides for coon-

gressional resolution of issues that may result. 3 U.S5.C.A., Sec. 15.

14. Office of the Attorney General, Commonwealth of Kentucky, Opinion
No. 77-386, June 29, 1977.

15. KRS 242.120 erroneously cites KRS 122.070 to 122.100 as the laws
governing contested general elections of county officers. In 1974 Acts of the
General Ascsembly, Chapter 130, KRS 122.070 to 122.100 were repealed and
recodified as KRS 120.155 to 120.185.

16. See also Lyttle v. Wilson, 252 Ky. 392, 67 S.W. 2d 498 (1934).

17. Institute for Research in Public Safety, Indiana University, Con-
tested Elections and Recounts, Volume II: State Perspective, p. 157.

.y

18. Ibid., p. 164.
19, See dissenting opinion of Judge Hobson in Pratt v. Breckinridge, 112
Ky. 1, 46, indicating that this policy predates the 1891 Kentucky Constitu-

20. Municipal Tssues Task Group, Local Government Statute Revision Com-
mission, Proposed Municipal Legislation: Report of the Task Group on Munici-
pal Issues to the Local Govermment Statute Revision Commission (Frankfort:
Local Goverment Statute Revision Commission, March, 1979); April 16, 1979
memorandum from Jamie Franklin, Local Government Statute Revision Commission,
transmitting &0 BR 78 as vrevised by the Commission; and June 18, 1979 con-
versation with David Movris, Cities Committee Staff Administrator, Legislative
Research Commission.

21. Institute for Research in Public Safety, Volume II, p. 47.

that "the scope of the recount will depend upon the respective demands of the
parties and upon the establishment of the integrity of the ballots.”™ It fur-
ther stated that although the dinitial petition need not reguest a full
recount, the candidate initially petitioning for a primary or general election
recount must execute bond "sufficient to cover all of the potential costs of
the recount proceeding.”

23. Institute for Research in Public Safety, Volume II, pp. 45-88 and
Appendix B, and Volume IIJ: Tegal Memoranda.

24, Ibid., Volume II, pp. 50-52, and Volume III, pp. MA1-12 and RI1-10.

25. Ibid., Volume II, pp. 51-54. The twenty-ocne states are Alaska, Ari-
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zona, Colorado, Connecticut, Florida, Georgia, Maine, Michigan, Montana,
Nebraska, New Hampshire, North Dakota, Ohio, Oregon, South Carolina, South
Dakota, Utah, Vermont, Washington, Wisconsin and Wyoming.

26. Ibid., pp. 173-174 and 203-205. Sixteen states do not require

advance security to obtain a recount, and one leaves the issue of security to
the court’'s discretion.

27. Ibid., Appendix B, and Volume III, pp. ID7-8.

]

2, Ihid., Volume II, pp. 129-13C.

2






BIRLTOGRAPHY

Institute for Research in Public Safety, School of Public and Environmental
Affairs, Indiana University. Contested Elections and Recounts. 3 vols.
Washington, D. C.: National Clearinghouse on Tlection Administration,
Federal Election Commission, 1978.

Kentucky. Revised Statutes Annotated. Tndianapolis: Bobbs-Merrill Co., Inc
1973, 1978.

Y

XKentucky. Rules of Court: 1979 Desk Copy. St. Paul: West Publishing Co.,
1979.

Legislative Research Commission. diglﬁﬂ ized Vote Recor
Research Report No. 116. Frankfort: Leglslatlv R
May, 1975.

ding: A Buvrvey.
esearch Commission,

B . "Problems with kiection Contest Laws." Memorandum from Mary Helen
Wilson to Interim Joint Committee on Elections and Cons titutional Amend-

ments. Frankfort: Legislative Research Commission, October 7, 1974
. The EKentucky Ba 115,, - Mo . 140, Fvankfort:
lative Research Commission, |
Municipal Issues Task Group, Local Govermment Statu

Proposed Municipal Legislation: Repﬁxt of the T:
Issues to the Loral Government Statuite Revision Co
Local Government Statube Revision Commission, March, 1979




Hatcher v. Ardrey, 242 S.W. 2d. 105 (1951).

Hatcher v. Petry, 261 Ky. 52, 86 S.W. 2d. 1043 (1935).

Hogg v. Howard, 242 S.W. 2d. 626 (1951).

Jackson v. Randolph, 311 S.W. 2d. 541 (1958).

Kirby v. Wood, 558 S.W. 2d. 180 (App. 1977).

Kirk v. Harmon, 557 S.W. 2d. 220 (App. 1977).

Lyttle v. Wilson, 252 Ky. 392, 67 S.W. 2d. 498 (1934).

Myers v. Shaw, 225 S.W. 2d. 313 (1950).

Napier v. Noplis, 318 S.W. 2d. 875 (1958).

Peers v. Davis, 573 S.W. 24. 331 (1978).

Pratt v. Breckenridge, 112 Ky. 1, 65 S.W. 136 (1901).

Rives v. Pettit, 513 S.W. 2d. 851 (1974).

Rose v. Epperson, 272 Ky. 765, 115 S.W. 2d. 336 (1938).

Sims v. Atwell, 556 S.W. 24. 929 (App. 1977).

Stanley v. Goff, 324 S.W. 2d. 124 {1959).

Taylor v. Beckham, 108 Ky. 278, 56 S.W. 177 (1900).

Upton v. Knuckles, 470 S.W. 2d. 822 (1971).

Witten v. Stermberg, 475 S.W. 2d. 496 (1971).

Wright v. Frazier, 225 5.W. 2d. 851 (1950).

Young v. Jefferson County Election Commission, 200 S.W. 24, 111 (1947).

40









APPENDIX T

Constitutional and Statutory Laws Governing
Election Contests and Recounts

i. Primary Nominating Elections
4. Contests: KRS 120.055 to 120.085
B. Recounts:
{1 of voting machines: KRS 117.305
{2) Recount of votes generally: KRS 120.005
I{. General Elections of Gfficers
A
(2}
B




D. Governor and Lieutenant Governor

(1) Contests: KRS 120.195 and 120.205; Kentucky Constitution,
Section 90.

(2) Recounts:
(a) Recanvass: KRS 117.305

{b) Recount: KRS 120.195 and 120.205 (At discretion of General
Assembly)

E. General Assembly

(1) Contests: KRS 120.195 and 120.215; Kentucky Constitution,
Section 38.

(2) Recounts:
{a)} Recanvass: KRKs 117.305

(b) Recount: KRS 120.195 and 120.205 (At discretion of House
and Senate)

F. City Legislative Bodies in Cities with Council Form of Government

Contests (Class of City): KRS 83.470 (1st class); KRS B4.060
(2nd class); KRS 85.070 (3rd class); KRS 86.060 (4th class); KRS
87.040 (5th «class); KRS 88.050 (6th class); KRS 120.155 te
120.175 if majority of council seats are contested: Jackson V.
Randolph, 1958.

p—y

{2) Recounts:
{(a) Recanvass: KRS 117.305
(b} Recount: Same as Contest

G. Mayor of City of the Fifth Class and Elected City Marshal of City of
the Sixth Class

(1) Contest: KRS 87.180 (5th class); KRS 88.190 (6th class); If city
fails to enact ovdinance governing contest, KRS 120.155 to
120.175 apply.

(2) Recount: Same as Contest

III. Elections on Public Questions

A. Statewide Public Questioms including Constitutional Matters

(1) Contests: KRS 120.280 to 120.300
{2} Recounts: Same as Contest

B. Most County, City and District Public Questions

b



(1) Contests:

(2) Recounts:

Local Option

(1) Contests:

I'd

{2) Recounts:

KRS 120.250 to 120.270

Same as Contest

KRS 242.120

Same as Contest



Appendix 11

GENERAL ASSEMBLY
COMMONWEALTH OF KENTUCKY
REGULAR SESSION 1978

HOUSE RESOLUTION NO. 73

THURSDAY, MARCH 9, 1978

The following bill was veported to the Senate from the

House and ordered to be printed.
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A CONCURRENT RESOLUTION

Regearch Commission to
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WHEREAS, there i1s a need to closely examine the
statutes and develop clearly-defined procedures for con-
ducting recounts and contesting elections;

NOW, THEREFORE,

£

Be it resolvad by the House of Representatives of the

General Assembly of the Commonwealth of Kentucky, the

Senate concurring therein:

Section 1. That the Legislative Research Commission
is directed to conduct a study of the Kentucky Revised
Statutes relating to electicn recounts and election con=-
tests for the purpecse of developing consistency and
clarity in the procedures for conducting recounts and
contesting elections.

Section 2. The findings and recommendations of this
study shall be reported to the Legislative Research Com=
mission and to the appropriate interim committee no later
than June 1, 19879,

Section 3. staff services to be utilized in
completing this study are estimated to cost §12,000.
These services shall be provided from the regular commis-
sion budget and are subject to the limitations and other

research responsibilities of the commission.
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