AAAAAAAAAAAAAAAA



KENTUCKY LEGISLATIVE RESEARCH COMMISSION

LARRY SAUNDERS
Senate President

Senate Members

WALTER BLEVINS, JR.
President Pro Tem

DAVID K. KAREM
Majority Floor Leader

DAN KELLY
Minority Floor Leader

NICK KAFOGLIS
Majority Caucus Chair

RICHARD L. ROEDING
Minority Caucus Chair

FRED BRADLEY
Majority Whip

ELIZABETH TORI
Minority Whip

The Kentucky Legislative Research Commission is
minority leadership of the Kentucky Senate and Ho

Chairmen

DON CETRULO, Director

* ok ok ok %

JODY RICHARDS
House Speaker

House Members

LARRY CLARK
Speaker Pro Tem

GREGORY D. STUMBO
Majority Floor Leader

DANNY FORD
Minority Floor Leader

JIM CALLAHAN
Majority Caucus Chair

STAN CAVE
Minority Caucus Chair

JOE BARROWS
Majority Whip

WOODY ALLEN
Minority Whip

a sixteen member committee, comprised of the majority and
use of Representatives. Under Chapter 7 of the Kentucky

Revised Statutes, the Commission constitutes the administrative office for the Kentucky General Assembly. Its
director serves as chief administrative officer of the Legislature when it is not in session.

The Commission and its staff, by law and by practice, perform numerous fact-finding and service functions for
members of the General Assembly. The Commission provides professional, clerical and other employees required by
legislators when the General Assembly is in session and during the interim period between sessions. These
employees, in turn, assist committees and individual members in preparing legislation. Other services include
conducting studies and investigations, organizing and staffing committee meetings and public hearings, maintaining
official legislative records and other reference materials, furnishing information about the Legislature to the public,
compiling and publishing administrative regulations, administering a legislative intern program, conducting a pre-
session orientation conference for legislators, and publishing a daily index of legislative activity during sessions of
the General Assembly.

The Commission is also responsible for statute revision, publication and distribution of the Acts and Journals
following sessions of the General Assembly and for maintaining furnishings, equipment and supplies for the
Legislature.

The Commission functions as Kentucky's Commission on Interstate Cooperation in carrying out the program of
the Council of State Governments as it relates to Kentucky.



STATE PARK MARINAS

Adopted Report and Recommendations of the
Program Review and Investigations Committee

Prepared by

OFFICE FOR PROGRAM REVIEW & INVESTIGATIONS

Joseph F. Fiala, Ph.D.
Assistant Director

Sheila Mason Burton
Committee Staff Administrator

PROJECT STAFF:

Hank Marks
Project Coordinator

Mike Greenwell

Adanna Hydes
Alice Hobson

Research Report No. 278

LEGISLATIVE RESEARCH COMMISSION
Frankfort, Kentucky
Committee for Program Review and Investigations

July 1997

This report has been prepared by the Legislative Rescarch Commission and printed with state funds.

Program Review and Investigations State Park Marinas






LEGISLATIVE RESEARCH COMMITTEE
PROGRAM REVIEW AND INVESTIGATIONS COMMITTEE

1996-1998 INTERIM

SENATOR REPRESENTATIVE
Joey Pendleton Jack Coleman
Presiding Chair Co-Chair

Senate Members House Members

Charlie Borders Adrian Arnold
Paul Herron Joe Barrows
Nick Kafoglis H. "Gippy" Graham

Tim Philpot Jim Lovell
Larry Saunders Clarence D. Noland

Dan Seum Ruth Ann Palumbo
Charlie Siler

OFFICE FOR PROGRAM REVIEW AND INVESTIGATIONS

Joseph F. Fiala, Ph.D.
Assistant Director

Sheila Mason Burton
Committee Staff Administrator

* ok Kk k k k k%

The Program Review and Investigations Committee is a 16-member bipartisan committee. According to KRS
Chapter 6, the Committee has the power 1o review the operations of state agencies and programs, Lo determine whether funds
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FOREWORD

The Program Review and Investigations Committee directed its staff to review the State
Park Marinas. The study report was presented to the committee on December 15, 1994 and the
final recommendations were approved on January 24, 1995. Final committee adoption of the
report was delayed as a consequence of on-going litigation between marina owners, the Tourism
Cabinet, Parks Department, and the Program Review and Investigations Committee. The final
report was adopted on June 24, 1996.

The report is the result of dedicated time and effort by the Program Review staff and
secretaries Jo Ann Paulin and Bonnie Jezik. Program Review staff expresses sincere appreciation
to the state park managers, marina operators, the Parks Commissioner, the staff of the Parks
Department and the Secretary of the Tourism Cabinet.

Don Cetrulo
LRC Director
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MEMORANDUM
TO: The Honorable Paul E. Patton

The Legislative Research Commission
Affected Agency Heads and Interested Individuals
Representative Jack Coleman, Chairman
Senator Joey Pendleton, Co-Chairman
FROM: Program Review & Investigations Committee
SUBJECT: Program Evaluation: State Park Marinas

DATE: August 5, 1996

Attached is the final report and recommendations of a study of Kentucky's State Park
marinas. The study was presented to the Program Review and Investigations Committee on
December 15, 1994. Recommendations were approved on January 24, 1995 and final
committee adoption of the report was delayed as a consequence of on-going litigation between
marina owners, the Tourism Cabinet, Parks Department, and the Program Review and
Investigations Committee. The final report was adopted by the Program Review and
Investigations Committee on June 25, 1996.

This report is an outgrowth of an earlier examination of the Kentucky State Park
system. In that study it was found that marinas generated significant revenue for Parks but the
revenue base was declining, opportunities for increased revenue were being missed, and
oversight of marina leases needed evaluation. The attached study found the presence of several
problems, all of which relate to income received by Parks from marinas and Parks' oversight of
its marinas, especially the licensed private operations.

State Park marinas are of two types: state owned and operated or "licensed”. There are
seven state owned and operated marinas and eight marinas which are licensed or
leased to private owner/operators. The study found that income productivity is higher from
state owned and operated marinas (although the total income is limited by their smaller size).
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Foreward

The major findings of the attached study center on marina license agreements and
Department of Parks contract management responsibilities. It was found that license
agreements have been made for 25-year terms, several with 30-year extensions, issued without
open bids. These contracts contain unnecessarily vague language. Additionally, they reduce
income to Parks through lower, complex and unclear commission rates. It was also found that
Parks' oversight (contract management) has been inadequate. Neither Parks nor the marina
operators have been complying with Parks regulation 304 KAR 1:010 (which governs the
auditing and accounting procedures for licensed marinas).

Finally, the study found several restraints on increasing revenue from Parks marinas.
These include restrictions on services and fees, unnecessary costs, and restrictions on marina
expansions.

The report contains eleven recommendations related to findings. Due to the delay
between the presentation of the report and its final approval, there has been adequate time for
Parks to address the findings and recommendations of the report prior to its final printing.
Thus, the report also contains a description of Parks’ current responses to each of the eleven
recommendations
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EXECUTIVE SUMMARY

STATE PARK MARINAS

SUMMARY

Purpose of Study

This study is an outgrowth of a Program Review and Investigations Committee
(Program Review) study on the Kentucky State Parks system, approved by the committee on
May 9, 1994. In that study marinas were identified as a substantial source of revenue to the
Department of Parks (Parks). The report recommended that Parks and the Finance Cabinet
review existing license agreements to determine whether they are in the best interests of Parks
and the Commonwealth. Finally, the study suggested that expansion, where feasible, of state-

owned and operated marinas could generate more revenues for the parks system.

There are seven state-owned and operated marinas. These are usually smaller than the
private, "licensed” marinas, of which there are eight. These are larger, full-service operations

with substantial rental boat fleets, including houseboats.

Scope of Study

This study focuses on state park marinas, both state-operated and privately operated. It

examines the legal and contractual aspects of privately operated facilities, the fiscal effects of
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EXECUTIVE SUMMARY

the two approaches, management and oversight, areas of lost revenues, and the possibilities for

expansion.

Marina Facilities and Services

The fifteen state park marinas have a variety of facility ownership and operation
combinations. The marinas located at state parks are recognized as either "state-owned and
operated” or "leased". Seven marina facilities are state-owned, operated, and managed entirely
by Parks' personnel. A leased marina is one that a private operator has a "lease" or "license" to
operate. Eight marinas are leased to private operators. The leased marinas have some
variations in ownership of the floating facilities located at the marina; however, the park retains
all ownership of land, shoreline and permanent structures at the marina site. Four marinas are
partially owned by the state and the private operator, three are owned and operated entirely by

a private operator, and one is entirely owned by the state but is privately operated.

The size and locations of marinas impact revenues and the potential for enhancement of
facilities. State-owned and operated marinas are smaller and provide fewer services. With the
exception of Dale Hollow, this is due in part to their location on smaller bodies of water.
Leased marinas generally provide a larger number of facilities and services due to investments
by private operators. These investments are feasible because their strategic locations on large

lakes attract large numbers of water recreationists.

Marina Revenues and Expenditures

In the 1994 Program Review study of state park revenue generators, marinas were

found to be significant/contributors to Parks' revenue. Several factors impact the revenue
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EXECUTIVE SUMMARY

generated by the state park marina facilities. The size and location may impact the state-
operated marinas, while established commission rates will impact the revenues received from
leased marinas. Most state-owned and operated marinas are smaller in facility size and
services offered than leased marinas. In addition, the state-owned and operated marinas are
primarily located on smaller bodies of water. State owned and operated marinas generated a
net income of 43% over their expenses for FY 1993. However, the accounting system used for
budgetary purposes in the Department does not enter maintenance projects costs against net
income for a fiscal year. During FY 1989-94, after applying the maintenance project costs

against the net income figures, the state-owned and operated marinas averaged a net income of

33%.

The leased marinas pay commission rates to the Department based on varying category
rates established in their lease agreements. Thus fragile revenue base for the Department has
been created, as it is now receiving the majority of its commissions from a minority of marinas
and categories. A significant change at one particular marina or in a particular category could
dramatically impact the revenues received by the Department. Some significant changes have
occurred as a result of lease agreement amendments during the past five years, and the revenue
implications are now being realized. As a percentage of gross income, rent commissions are
low and decreasing. The average of gross receipt percentages paid to Parks from 1991 to 1994
has decreased from 7.27% to 6.43%. During this period of time, the private operators of
leased marinas experienced an increase in revenue of 19% and the Department's commission
income increased only 10% (see Tables 3.5 and 3.9). Additionally, the Department has
maintenance responsibilities for state-owned facilities at licensed marinas. While the cost of

this maintenance is not accounted against the revenues received from licensed marinas, these
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EXECUTIVE SUMMARY

maintenance project costs effectively decrease the revenues reported by the Department from

these marinas (see Table 3.10).

Agency Responsibilities for Marina Operations and Contract Management

Agency responsibilities for marina operations and contract management are shared
among cabinets and departments. The Parks Department has sole responsibility for state-
owned and operated marina management. However, the Department shares responsibilities
with the Finance Cabinet for leased marina contract management. Finance's Division of Real
Properties' primary involvement in contract management is to ensure that all license/lease
documents and terms are legal. The assignment of additional responsibilities and authority
required for the license agreement contracting and negotiation processes are undefined and
unclear. Recently, the Department of Parks has contracted with the Auditor of Public
Accounts to audit selected licensed and state-operated marinas. These audits are in addition to
routine audit work performed by the Department. The audits conducted by the Auditor's
Office will continue, so that all marinas will be reviewed in more detail by an independent

source.
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EXECUTIVE SUMMARY

RECOMMENDATION #1: MARINA MANAGEMENT

The Department of Parks should continue its efforts to increase marina management
and oversight. There should be a formalized management structure for marina
supervision. This should include formal assignment of marina responsibilities, and job
descriptions should be amended to reflect these responsibilities. ~Committee
responsibilities should be defined. This management structure and assignment of
responsibilities should define a more central role for local park managers in managing
and monitoring marinas at their parks. At leased marinas, these responsibilities should
relate to contract agreements and negotiations, contract compliance, commission

verification, construction oversight and auditing.

Department of Parks Follow-Up Response, May 1996

Parks created a Leased Marina Committee and a Marina Inspection Team. The Leased
Marina Committee is to meet within two weeks of the receipt of audits and Parks is to provide

written notification to lease holders regarding "adequacies and deficiencies” of their audits.

Program Review Staff Follow-up Response, June 1996

Staff requested copies of audit notification letters to marina owners. These letters
reflected a continuing absence of full compliance with all 304 KAR 1:010 audit requirements
(see Appendix B), and some situations required reconciliation between revenues reported

throughout the year and revenues reported in annual audit reports.
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EXECUTIVE SUMMARY

License Agreements

All relationships between Parks and its licensed marinas, and all income Parks will
derive (and expenses it will pay) are dependent on the language of agreements. Proper
contract management is essential to ensuring full collection of revenues and proper service
delivery. The document which govemns the relationship between a private marina operator and
the state is called a "license agreement”. These license agreements may be "assigned"; that is,
a marina owner/operator may wish to sell his facilities and his license interest to someone else.

If Parks and Finance agree, an "assignment" of the license agreement can be made.

Several license agreements have been given for 25 years and extended for an additional
30 years. Agreements can be extended and/or have terms or conditions changed without
terminating the original agreement. This is called an "amended and restated" agreement.
These current license agreements have complex rate schedules, ambiguous language and lower
commission rates. These factors have resulted in reduced income for Parks, legal actions and
compliance problems. Bid and procurement statutes have not been applied to these contracts.
Models for such bidding and contracting can be taken from corrections privatization and
Department for the Blind Vendors contracts. Kentucky's Model Procurement Code does not
clearly address the contracting out of government services and the use of govemment facilities

by leasees.
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EXECUTIVE SUMMARY

RECOMMENDATION #2: LICENSE AGREEMENT CLARIFICATION

The Department of Parks should continue, and improve, its recent ‘policy to simplify
and clarify marina license agreements. This policy should include a complete rewriting
of agreements so that all terms and conditions are located in one document. It should
also include clear language concerning maintenance responsibilities and specifications
for quality standards of required construction, simplified rent considerations, and

minimum service and facility requirements.

Department Of Parks Follow-up Response, May 1996

Parks restated its January 1995 position, citing case law preventing the unilateral
change of contract language, but noted that it will take advantage of license assignments and

extensions to rewrite, simplify and standardize contracts.
RECOMMENDATION #3: FINANCIAL ANALYSIS OF MARINA OPERATIONS

The Department of Parks should develop and use a financial/cost-benefit analysis
system as the basis for its decisions regarding license agreement terms and conditions.
This should include commission rates, contract duration, and other terms and
considerations. This analysis should provide a basis for deciding whether to bid existing

licenses or to commit the state to ownership of the marina.

Department Of Parks Follow-up Response, May 1996

Parks restated its January 1995 agreement with this recommendation and added that

the "LRC Program Review & Investigations committee has passed a resolution suggesting that
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EXECUTIVE SUMMARY

the Department of Parks utilize the Privatization Commission's check list to try to determine

whether or not leased Marinas could be better operated by the Department."

Program Review Staff Follow-up Response, June 1996

Parks came before the committee (with the Commissioner of Facilities Management
from the Finance and Administration Cabinet) on November 9, 1996, stating the need for
$100,000 (in the 97-98 budget) to do a privatization/parks operation study for Lake Barkley
Marina. The Program Review & Investigations Committee unanimously passed a motion that
Parks and the Tourism Cabinet do a privatization analysis of state park marinas, both owned
and leased, according to Privatization Commission Guidelines, the results to be submitted by
February 1, 1996 to the Program Review & Investigation Committee and the Privatization
Commission. Parks stated in its May 31, 1996 follow-up response to Recommendation 6 of
the Parks Study that it made a request in its 1996-98 budget for $100,000 for the Lake Barkley

study, and "this request was not funded."

RECOMMENDATION #4: LICENSES SHOULD BE OPEN BID AND SHORTER IN
DURATION

The Department of Parks should subject future licenses to open bidding. These licenses
should be for periods considerably less than the current Twenty-five years and should

not be extended without an open bid.

Department of Parks Follow-up Response, May 1996

Parks reaffirmed its agreement of January 1995 to subject new leases to an RFP bid

process. Regarding existing leases, Parks maintains that the non-competitive negotiation
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process can produce immediate renovations, additions and upgrades. Regarding shorter lease

terms, Parks maintains an "industry standard" of 20-25 years is appropriate.

RECOMMENDATION #5: AMENDMENT OF MODEL PROCUREMENT CODE
FOR PRIVATIZATION

The General Assembly should amend KRS 45A (Model Procurement Code) and any
other necessary statutes by creating new sections addressing the privatization of state

facilities and services. These revised statutes should include the following:

e competitive bidding as the preferred method on all projects

e public hearings

e submission of contracts to the Capital Construction and Bond Oversight
Committee, and to the Personal Service Contract Review Subcommittee

o state agency oversight and powers

e financial management requirements

e open records status for all private provider documents

e legislative committee access to all private provider records that the state
agency has

e unannounced inspections of the facilities

e penalties for noncompliance

Department of Parks Follow-up Response May 1996

Parks reaffirmed its January 1995 agreement with this recommendation.
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Program Review Staff Follow-up Response, June 1996

House bills related to privatization were introduced in the 1996 legislative session but
did not pass. In response to a Supreme Court decision, Finance & Administration promulgated
a regulation (200 KAR 5:314) addressing the open-records nature of private contractor audits
and other documents, which states that all documents directly pertinent to the contract are

subject to public disclosure "regardless of the proprietary nature of the information".

Oversight of License Agreements

If agreements are poorly managed, the state may receive less than it is due, or pay more
than is necessary. The Parks' regulation which guides the oversight of marina record keeping
and auditing is not being followed. Additionally, Parks is not collecting all the commission
income to which it is entitled. There are other areas in need of increased oversight, such as

subleasing and the required prior approval for construction.

RECOMMENDATION #6: ENFORCEMENT OF MARINA REGULATIONS

The Department of Parks should enforce 304 KAR 1:010. This enforcement will require

the development and usage of a comprehensive set of procedures.

Department of Parks Follow-up Response, May 1996

Parks reaffirmed its January 1995 agreement with this recommendation and its

associated procedures for enforcement of 304 KAR 1:010.
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Program Review Staff Follow-up Response, June 1996

Staff asked Parks on June 5, 1996 to provide copies of letters (January 3, 1996; May
31, 1990) sent to marina operators as part of its stated policy that, "The Marina operator will be
informed in writing of its compliance or noncompliance with all aspects of the license
agreement". Copies of these letters were received from Parks on June 13, 1996. These letters
indicated that several marina audits still do not address the issue of compliance with the license

agreement.
RECOMMENDATION #7: REVIEW MARINA COMMISSION INCOME

The Department of Parks should review all commissions received during the past five
years, along with the terms and conditions for such commissions as set forth in license
agreements. A report should be presented to the Program Review and Investigations
Committee (by March 1, 1995) identifying all commission underpayments, along with a
plan for their recovery. This plan should also identify what steps will be taken to ensure

that such underpayments will not occur in the future.

Department of Parks Follow-up Response, May 1996

A final reconciliation of audits and monthly concession reports resulted in the payment
to Parks of $40,190.54 by State Dock, Inc., and an agreement to pay Parks $58,267.10 by the

Green River Marina owners. These figures represent unpaid commissions owed to Parks.
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RECOMMENDATION #8: PRIOR APPROVAL AND FULL DISCLOSURE

The Department of Parks should rigorously enforce license agreement provisions which
require prior approval for building, subleasing and other activities. Construction
projects should require prior approval of plans and specifications. Sublease approval
should require full disclosure of corporate structures and finances. This disclosure
should include the identification of all shareholders, officers, partners and all sister and

subsidiary corporations, rate schedules and contract terms.

Department of Parks Follow-up Response, May 1996

Parks' response of May 31, 1996 reaffirmed its January 1995 response. This response
stated that "all lease holders have been notified that any subleases entered into without the
Department of Parks prior approval will be considered a breach of contract. Any existing
subleases are to be brought to the attention of the Department of Parks to ensure approval was
previously given." Additionally, in April 1995 the Commissioner of Parks stated before the

Program Review Committee that:

® Several procedures are in place to determine subleases

* Parks is reinstituting the dockage license agreement

® The Auditor of Public Accounts (APA) would participate in six audits.
Program Review Staff Follow-up Response, June 1996

® On June 6, 1996 Program Review & Investigation staff requested Parks to

provide staff with copies of notifications sent to marinas regarding this issue
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and all marina responses. Copies of these notifications, marina responses and

related documents were provided by Parks on June 13, 1996.

e The owner/controller of the company that holds the license for Lake
Cumberland, State Dock (MMS) stated to Parks that he would fire anyone who

gave information about a slip renter or houseboat renter to a park manager.

e The APA halted audits of marinas, due to the Supreme Court ruling that annual

marina audit contents could not be made public.

Making State Marinas More Productive

For state park marinas to operate more productively, it will be necessary to identify
restrictions to productivity and revenue enhancements. Alternatives and initiatives that can be
undertaken to address these issues should be reviewed. Privatizing park facilities in order to
increase their profitability has been in discussion for a number of years. It has not been
demonstrated that such arrangements provide the most profitable alternative for the Parks, even
though the private sector has flexibility in fiscal and procurement management that Parks does
not. Limitations on Parks' capacity for effective management, such as statutory and budget
restrictions, impact its ability to expand and manage rental fleet equipment. These restrictions
limit timely maintenance funding. This can produce more costly problems by the time funds
are available. Parks' ability to generate revenues is restricted by such facility limitations as size

and location, and by a lack of business practices, such as marketing and competitive pricing.

There are areas where Parks can enhance revenues through initiatives within its control.
Increased awareness of the targeted markets for marinas can improve merchandising selections

in marina ship stores and marketing approaches to attract more marina customers. Rates
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should be kept competitive with those of surrounding marinas. Items or services that cannot be
provided by Parks can be made available by sublease agreements, attracting additional

customers.

RECOMMENDATION #9: REDUCING REGULATORY AND POLICY
RESTRICTIONS

The Department of Parks and the Finance and Administration Cabinet should review
regulations and policies restricting purchasing and surplusing at marinas. New policies
or regulatory relief should be developed, enabling marinas to operate in a more
business-like fashion. This should include the ability to make more timely surplus sales
and to replace boats and equipment. Proceeds from surplus sales should be returned
directly to the marinas for the replacement of boats and equipment. Additionally,
flexibility for timely maintenance and repairs of boats and equipment should be
considered. The Department of Parks should conduct a pilot program at one marina
with a schedule of boat sales and replacements as per this recommendation.
Development and implementation of this pilot should be reported to the Program

Review and Investigations Committee on July 1, 1995.

Department of Parks Follow-up Response, May 1996

The May 1996 follow-up response of Parks reaffirmed its January 1995 response and
added the statement that "The Department indicated on January 23, 1995, that a pilot project
would be undertaken involving a schedule of boat sales and replacements per Program
Review's recommendation. Enclosed is a copy of commissioner Lovely's letter of May 8,

1995, which outlines the department's approach to the pilot project." The last sentence of the
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January 1995 response, "Maintenance and repairs to boats will be addressed in the long range

plan developed in recommendation #10," is deleted in the Parks' May 1996 response.

Program Review Staff Follow-up Response, June 1996

The Parks Commissioner's May 8, 1995 letter states that a 3-year pilot will be started
in 1996. On June 12, 1995 staff requested that Parks provide staff with the name of the marina
at which the pilot is being conducted and the number of boats purchased and/or sold in
accordance with this pilot. The marina is Kincaid Lake; two pontoon boats were purchased.
The purchase, rental, and resale pilot is for one year. The Commissioner's 3-year pilot period

matches the recommendation by Program Review and Investigations staff.
RECOMMENDATION #10: MARINA LONG RANGE BUSINESS PLAN

The Department of Parks should develop a long range business plan for marinas that
identifies goals and objectives for increasing revenues. The plan should include, but not
be limited to, targeted marketing initiatives, expanded sales areas, and year round
operation of marinas. This plan should be submitted to the Program Review and

Investigations Committee by July 1, 1995.

Department of Parks Follow-up Response, 1996

In January of 1995 Parks agreed with the recommendation and provided the Program
Review committee with a University of Kentucky report, "A Study of Four Kentucky State
Park Marinas". The four marinas were: Buckhomn, Dale Hollow Lake, Jenny Wiley, and
Rough River Dam. This report was submitted in August of 1995 and again as the Parks' May

1996 response.

Program Review and Investigations XXV State Park Marinas



EXECUTIVE SUMMARY

Marina Expansion

The most obvious source for revenue increase is the addition of marina facilities.
Obstacles to expansions of marina facilities include private marina owner protests over
increased competition, and the uncertainty of whether an improved state-operated marina
would remain state property or be taken over by a private operator. Necessary resources for
additional facilities are scarce; however, some expansions could recapture costs in a short
period of time. Additional slips could be added at several state-operated marinas without

increasing personnel or operating expenses.
RECOMMENDATION #11: PLAN FOR MARINA EXPANSION

The Department of Parks should develﬁp a comprehensive plan identifying feasible
marina slip and dock expansion at all state parks. It should identify those projects
which can be accomplished with current personnel resources and those which will
require additional personnel. This plan should review projects currently included in the
Parks Revitalization Bond Issue for expansion possibilities related to the present
project proposal. This plan should be submitted to the Program Review and

Investigations Committee by July 1, 1995.

Department of Parks Follow-up Response, 1996

In January of 1995 parks agreed with the recommendations and provided the Program
Review committee a University of Kentucky report, "A Study of Four Kentucky State Park
Marinas". The four marinas were: Buckhom, Dale Hollow Lake, Jenny Wiley, and Rough
River Dam. This report was submitted in August of 1995 and again as the Parks' May 1996

response. The key finding was that Buckhomn, Jenny Wiley, and Rough River marinas faced
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significant physical constraints regarding the ability to expand. Dale Hollow, by contract,
could increase revenues through a substantial expansion of dock slips. Other methods of

increasing revenue at these marinas were discussed.
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CHAPTER

INTRODUCTION

Purpose of Study

This study is an outgrowth of a Program Review and Investigations Committee
(Program Review) study on the Kentucky State Parks system, approved by the committee on
May 9, 1994. In that study, marinas were identified as a substantial source of revenue to the
Department of Parks (Parks). However, it was found that the annual audits of marina revenue
sent to Parks each year were not in compliance with the audit requirements of Parks
Administrative Regulation 304 KAR 1:010. Additionally, the report recommended that Parks
and the Finance Cabinet review existing license agreements to determine whether they are in
the best interests of Parks and the Commonwealth. Finally, the study suggested that
expansion, where feasible, of state-owned and operated marinas could generate more revenues

for the parks system.

There are seven state-owned and operated marinas. These are usually smaller than the
eight private, "licensed" marinas. These marina licenses are corporately owned. These are

larger, full-service operations with substantial rental boat fleets, including houseboats.
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Scope of Study

This study focuses on state park marinas, both state-operated and privately operated. It
examines the legal and contractual aspects of privately operated facilities, the fiscal effects of
the two approaches, management and oversight, areas of lost revenues, and the possibilities for

expansion.

Methodology

Research activities included extensive field work involving interviews at licensed
marinas and state-owned and operated marinas. A structured set of questions was used to
guide the interviews, but time was taken for spontaneous discussions of issues as they were
revealed. These interviews were conducted with park managers, park business managers,
marina owner/operators, marina managers, and officers of the Corps of Engineers.
Additionally, staff spoke with the operators of private marinas not located at state parks. These
recent field interviews were combined with other interviews of marina managers conducted by

Program Review staff for the State Parks Study done early in 1994.

Document reviews included an examination of monthly marina income reports, Parks'
end-of-year marina income reports, marina audits, license agreement contracts, file
correspondence, legal research and court documents, parks marina income and expense
reports, and the contract files in the Division of Real Properties, Finance and Administration
Cabinet. Two separate discussions were held with members of the Parks Department Licensed
Marina Committee and other Department managers. A list of 78 questions was sabmitted to
the Commissioner of Parks and a written response to all questions was received, along with

supporting documents, where required.
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Both the scope and methodology of the study were limited by court orders obtained by
the license holder at Lake Cumberland State Dock and four other marinas (Green River, Lake
Barkley, Kentucky Dam, and Barren River). These court orders prevented the Program
Review and Investigations Committee (and the Finance and Administration Cabinet) from
obtaining and disclosing certain financial records in the possession of the Parks Department
and Tourism Cabinet. Consequently, analysis of marina finances during the past several years
is difficult and incomplete. Additionally, information regarding corporate and subsidiary
ownerships of marinas is absent. In the case of MMS/State Dock at Lake Cumberland, this

may involve twenty to thirty related corporations.

Overview

The first part of this study profiles the seven marinas owned and operated by the
Department of Parks, and eight others which are licensed to private operators. It describes the
range of facilities and services provided. Additionally, it examines the revenues produced by
these marinas and responsibilities for the management of these marinas by the Department of

Parks and other agencies.

The remaining chapters provide an analysis of marina oversight, contracts and
operations. They examine licensed marina agreements and contract compliance. Finally, they
provide a review (with recommendations) of supervision decisions regarding contract
management, license agreement negotiations, marina expansions, and other sources of revenue

enhancement.
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MARINA FACILITIES AND SERVICES

The fifteen state park marinas have a variety of facility ownership and operation
combinations. The marinas located at state parks are recognized as either "state-owned
and operated" or "leased". Seven marina facilities are state-owned, operated, and
managed entirely by Parks' personnel. A leased marina is one that a private operator has
a "lease” or "license" to operate. Eight marinas are leased to private operators. The
leased marinas have some variations in ownership of the floating facilities located at the
marina; however, the park retains all ownership of land, shoreline and permanent
structures at the marina site. Four marinas are partially owned by the state and the
private operator, three are owned and operated entirely by a private operator, and one is

entirely owned by the state but is privately operated.

The size and locations of marinas impact revenues and the potential for enhancement of
facilities. State-owned and operated marinas are smaller and provide fewer services. With the
exception of Dale Hollow, this is due in part to their location on smaller bodies of water.
Leased marinas generally provide a larger number of facilities and services, due to investments
t;y private operators. These investments are feasible because their strategic locations on large

lakes attract large numbers of water recreationists.
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Appendix A is a comprehensive profile of each marina, containing information on
facilities, revenues, operating costs, capital investments, income and Parks' commissions. Table
2.1 displays all marinas, their gross income for FY 1993, and the mix of floating facility
ownership, i.e., "all private", "state-owned but privately operated”, "part private and part state",

or "state-owned and operated".

TABLE 2.1

MARINA FACILITY OWNERSHIP AND FY 1993 INCOME

State-owned/Operated Facility Ownership Status FY 1993

Marinas Income
Buckhorn Lake Marina State-owned/Operated $71,034
Dale Hollow Boat Dock State-owned/Operated $143,940
Greenbo Lake Boat Dock State-owned/Operated $68,676
Jenny Wiley Marina State-owned/Operated $186,662
Kincaid Lake Marina State-owned/Operated $43,238
Lake Malone Marina State-owned/Operated $12,616
Rough River Marina State-owned/Operated $206,953

Leased Marinas

Barren River Marina Part Private/Part State $344,454
Green River Marina Part Private/Part State $547,586
Kentucky Dam village Marina Part Private/Part State $1,188,603
Lake Cumberland State Dock Part Private/Part State $5,078.862
Lake Barkley Marina State-owned/Privately Operated $583,735
Kenlake Marina Privately Owned/Operated* $525,319
Painstville Lake Marina Privately Owned/Operated $124,673
Taylorsville Lake Marina Privately Owned/Operated $491,739

SOURCE: Information by Department of Parks.
* Kenlake Marina converted from state-owned/privately operated to

privately owned/operated status in 1994,

State-Owned And Operated Marinas

The seven state-owned and operated marinas are located as follows:

Buckhomn Lake Marina
¢ Dale Hollow Boat Dock
* Greenbo Lake Boat Dock

Buckhorn State Resort Park, Buckhorn, K'Y
Dale Hollow State Park, Bowling Green, K'Y
Greenbo State Resort Park, Greenup, KY

Program Review and Investigations
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e Jenny Wiley Marina Jenny Wiley State Resort Park, Prestonsburg, KY

e Kincaid Lake Marina Lake Kincaid State Park, Falmouth, KY

o Lake Malone State Park Marina Lake Malone State Park, Dunmore, KY

e Rough River Marina Rough River State Resort Park, Falls of Rough, KY

The Seven State-operated Marinas Are Limited in Size and Services

The smallest (based on number of slips) state-owned and operated marina is Lake
Malone (20 slips), which generated a net income loss of $2,453 in FY 1993, and the largest
state-operated marina (205 slips) is Jenny Wiley, which generated a net income of $109,286 in

FY 1993.

Table 2.2 provides a description of the state-owned and operated marinas' slips, rates,
rental equipment and services. As noted in Table 2.2, while there is a wide variance in the size
of the marinas, the majority of the state-operated marinas are smaller operations with limited
rental equipment and services. State-operated marinas provide a variety 61‘ rental equipment;
however, in most cases the equipment is dated and womn. Additionally, two very popular rental
items are not available in the parks' rental fleets: houseboats and jet skis. Most leased marina
operators provide these amenities, either through direct ownership or by a subcontractor.
Private operators indicated that they were very much in demand by guests and provided a

generous return on their investment.
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Leased Marinas

The eight privately operated state park marinas, and their locations are as follows:

« Barren River Marina Barren River State Resort Park, Glasgow, KY

e Green River Marina Green River Lake State Park, Campbellsville, KY

e Kenlake Marina Kenlake State Resort Park, Aurora, KY

e Kentucky Dam Marina Kentucky Dam Village Resort Park, Gilbertsville, KY
e Lake Barkley Marina Lake Barkley State Resort Park, Cadiz, KY

¢ Lake Cumberland State Dock Lake Cumberland State Resort Park, Jamestown, KY
o Paintsville Lake Marina Paintsville Lake State Park, Paintsville, KY

o Taylorsville Lake Dock Taylorsville Lake State Park, Taylorsville, KY

The Eight Licensed Marinas Vary in Corporate Ownership and Management

As previously noted, in most cases a portion of licensed marina facilities are owned by
the state and the balance are owned by the license holder. However, they are all operated by a
private license holder. The license holder operates the marina as a private business, with

exceptions specified in license agreement contract terms.

Table 2.3 identifies each licensed Marina "licensee" by the state park with which it is
associated, its common "DBA" ("doing business as") name, and the corporate ownership name

used in the License Agreement with the Commonwealth.
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TABLE 2.3

Marina Licensees

STATE PARK DBA NAME CORPORATE OWNERSHIP

Barren River Barren River Marina Barren River

State Boat Dock, Inc.
Green River Green River Marina Green River Marina, Inc.

and Green River Associates, Inc.
Kenlake State Park Kenlake Marina Kenlake Marina Corp.
Kentucky Dam Kentucky Dam Marina Barnes Marina Holding
Village Company
Lake Barkley Lake Barkley Marina Higgins Marina, Inc.
Lake State Dock Marina Management
Cumberland Services, Inc.
Paintsville Paintsville Lake Marina Madonna Cline

(Paintsville Lake Marina)
Taylorsville Taylorsville Lake Dock Taylorsville Lake Dock,

Inc.

SOURCE: Marina License Agreements

Licensed Marinas Offer More Services and Facilities Than State-owned and Operated
Marinas

In most cases the private operators have made significant facility and equipment
investments in their marinas. Table 2.4 provides information regarding the size, rental rates,
equipment and services available at the licensed marinas. This table was compiled from 1994
information submitted to Program Review staff by the marina operators and the Department of

Parks.

Conflicting information was provided to Program Review staff by Parks and marina
operators regarding the number of slips and rental rates. The conflict in the number of slips
results in part from differing definitions of "slips". Some marina operators define a slip as the
space which is created between two fingers (a finger is a dock section running perpendicular to
the main walkway). Others define a slip as where a boat is actually moored, e.g., two small
boats between two fingers, or one large boat moored between two fingers (or to the outside of a

finger). For example, Barren River is identified by the operator and the Department as having

Program Review and Investigations 10
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40 covered slips and 120 open slips. However, in the case of the 120 open slips, most of the

dockage has room for only one large boat between the dock fingers but the space is identified as

two slips. Thus 120 slips may accommodate as few as 60 large boats.
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CHAPTER III

MARINA REVENUES AND EXPENDITURES

In the 1994 Program Review study of state park revenue generators, marinas were
found to be significant contributors to Parks' revenue. Several factors impact the revenue
generated by the state park marina facilities. The size and location may impact the state-
operated marinas, while established commission rates will impact the revenues received from
leased marinas. Most state-owned and operated marinas are smﬁller in facility size and
services offered than léased marinas. In addition, the state-owned and operated marinas are
primarily located on smaller bodies of water. State-owned and operated marinas generated a
net income of 43% over their expenses for FY 1993. However, the accounting system used for
budgetary purposes in the Department does not enter maintenance projects costs against net
income for a fiscal year. During FY 1989-94, after applying the maintenance project costs
against the net income figures, the state-owned and operated marinas averaged a net income of

33%.

The leased marinas pay commission rates to the Department based on varying category
rates established in their lease agreements. Thus fragile revenue base for the Department has
been created, as it is now receiving the majority of its commissions from a minority of marinas
and categories. A significant change at one particular marina or in a particular category could
dramatically impact the revenues received by the Department. Some significant changes have
occurred as a result of lease agreement amendments during the past five years, and the revenue

implications are now being realized. As a percentage of gross income, rent commissions are
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low and decreasing. The average of gross receipt percentages paid to Parks from 1991 to 1994
has decreased from 7.27% to 6.43%. During this period of time, the private operators of
leased marinas experienced an increase in revenue of 19% and the Department's commission
income increased only 10% (See Table 3.5 and 3.9). Additionally, the Department has
maintenance responsibilities for state-owned facilities at licensed marinas. While the cost of
this maintenance is not accounted against the revenues received from licensed marinas, these
maintenance project costs effectively decrease the revenues reported by the Department from

these marinas (See Table 3.10).

State-owned and Operated Marinas

The size and locations of these marinas impact their revenue generation. Most state-
owned and operated marinas are considerably smaller than the eight marinas leased to private
operators. With the exception of Dale Hollow, the state-owned and operated marinas are also
located on smaller bodies of water than the leased marinas. Table 3.1 provides a breakdown of
the revenues the seven state-operated marinas produced in FY 1991/92 and FY 1992/93. The
table shows seven categories, including boat rentals, slips and buoy rentals, and sale of
merchandise and utilities. Staff interviewed the park and marina managers of the five larger of
these seven marinas (Dale Hollow, Rough River, Jenny Wiley, Buckhom and Greenbo Lake).
All five indicated that more revenue could be generated if facilities were expanded or opened
year round. Several stated that additional operating expenses for these changes would be

minimal.

The "sale of merchandise" category includes gas sales and ice sales. These are
substantial at Dale Hollow and Rough River. Although the sales area at Dale Hollow is very

small (10" X 10') and allows little display area for merchandise, its sales are the greatest of the

Program Review and Investigations 14 State Park Marinas
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seven state-operated marinas. This is due in part to the size of the lake and distance (5 to 15
miles) to the next marina. Moorage rental categories include rental of anchored buoys to which
to tie boats that can't get dock space. These buoys rent at considerably lower rates than docks,
but can produce substantial income. The Dale Hollow buoy rental totaled $6,700. At
Buckhom Lake the $14,000 generated by buoy rental was greater than the $12,000 produced

by available boat slips.

Program Review and Investigations 15 State Park Marinas
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CHAPTER lll

The totals on Chart 3.1 demonstrate a slight drop in revenue between FY 1991/92 and
FY 1992/93 because of inclement weather. The FY 1993/94 Marina Income Report reveals

that nearly all state-operated marinas increased in revenues Over FY 1993.

Table 3.2 represents the total revenue generated by state-operated marinas displayed as
a percentage of the total state-operated marina revenue received by parks. The largest
producer, Rough River, is operational for only half the year. Because the lake is drawn down
in the winter, the dock has to be disassembled every fall and shoved out into the lake. and all
boats have to be pulled out. Boat owners, especially houseboat and cruiser Owners, want to

leave their boats in the water year around, but cannot because of winter lake pull downs.

State-operated Marina Revenues Exceed Costs by 43% for FY 1992-1993

Chart 3.3 provides a breakdown by park of the net sales, expenses, and net income (or
"profit") generated by the seven marinas operated by the Parks. The chart shows that they
produced an average net income 43% above expenses. Most of these are on smaller lakes.
According to the Department of Parks 1993 Marina Income Statements, the projected end-of-
year total revenues were higher than 1992 for all marinas. Capital expenditures for significant
repairs made at marinas do not appear in the income reports as an expense Or operating COSt.
When these costs are factored in, the net income is approximately 33%. Also, the expenses or
operating costs identified in Table 3.3 do not include such indirect or undistributed costs as
utilities. house cleaning, grounds maintenance, and security. Table 3.4 identifies major repair
costs at state-owned and operated marinas over the past five years, along with net sales,

expenses and net income for the period FY 1989-94.

Program Review and Investigations 17 State Park Marinas
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CHART 3.3

STATE OPERATED MARINAS

FY 1992/93 NET SALES LESS EXPENSES

DALE
HOLLOW
MARINA ROUGH RIVER JENNY WILEY LAKE BUCKHORN GREEE_BO KINCAID LAKE MALONE TOTAL
NET SALE $206,953 $186.662 [$143,940 §71.034 | $68,676 | $43,238 $12,616 [$733.119
EXPENSES $134,573 §77.375 | $83.593 $52.049 | 944,336 [ $29.191 $15,070 [$436,187
NET INCOME $72.380 §109.286 | $60.347 518985 | 524,340 | $14,048 (52.454)| 5315917
$250,000
$200,000 -
$150,000 -
B NET SALE
] EXPENSES
$100,000 -
$50,000
S0 - } I._
] 2 3 4 5 6 7

(1) Rough River (2) Jenny Wiley (3) Dale Hollow Lake (4) Buckhom (5) Greenbo (6) Kincaid (7) Lake Malone

Net Sale Income includes sales tax.

SOURCE: Complled by Program Review staff from parks 1993 Statement of Income report.
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CHAPTER IiI

TABLE 3.4
State-operated Marina Income and Expenses
FY 1989-94
Marina Net Sales Total Net Income Maintenance
Expenses* Projects**

Rough River $1,249,236 $827,737 $421.,499 $90,890
Jenny Wiley $1,128,212 $480,987 $647.225 $141,924
Dale Hollow $838,092 $487,500 $350,591 $40,001
Buckhorn $438,166 $308,375 $129,791 $26,686
Greenbo $369,466 $259,597 $109,869 $12,968
Kincaid $238,468 $160,093 $78,575
Lake Malone $90,857 $90,015 $841
TOTAL $4,352,497 $2,614,304 $1,738,391 $312,469

Source: Compiled by Program Review staff from information received from the Department of Parks.
*  Includes salaries, wages, repairs, resale merchandise. su pplies.
**  Capital expenditure and maintenance pool projects.

Leased Marinas
Licensed Marina Rate Variations Are Significant

The eight leased marinas pay commissions or rental fees to the Department of Parks
based upon their lease agreements (Table 3.5). Commission rates vary from marina to marina
but all are based upon percentages of gross income/receipts generated by categories. These
percentages vary widely for different categories of income, such as 4% for food and groceries,
5%-12% for boat rentals, 7% to 27% of gas sales, 50% for covered slips, and 12% for "other"
categories. This is further complicated at five marinas by annually incremented rates of 1% to
5.5% over a period of six years for those additions to marinas which are financed by the owner-
operator. The complexity (and interpretation) of these varied rates now requires even greater
scrutiny in accounting and auditing by Parks in order to ensure that the appropriate portion of

gross revenues are paid to the state.
s/
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The Department of Parks’ Leased Marina Revenue Base Is Fragile

Table 3.5 presents the FY 1993 reported gross receipts, commission payments and
rates for each category of income reported to Parks. Chart 3.6 demonstrates the proportional
contribution that each licensed marina makes to the total commission payments made to Parks
for all licensed marinas in FY 1993. Chart 3.7 compares each marina’s FY 1993 gross income
with the rent/commission paid on this income to Parks. An examination of these three charts
and tables reveals the following:

. The bulk of Parks FY 1993 commission income is
derived from only two marinas; State Dock at Lake
Cumberland and Kentucky Dam Marina.

. The bulk of Parks FY 1993 commission income is
derived from the covered boat slip rentals at only four
marinas and the houseboat rentals at State Dock. Here
it may be noted that in 1994 Kenlake reduced its
covered slip rental rate from 50% to 1% of gross
receipts.

° In terms of the actual percentage of FY 93 gross
receipts paid to Parks as commissions, the range is
from 1.08% (Green River) to 19.26% (Lake Barkley).
The above situation creates a certain "fragility" regarding the income Parks derives

from marinas. The loss of houseboat rentals at Lake Cumberland State Dock and/or the loss of

covered slip (50% of gross) income would have an immediate effect on Parks revenues.

Program Review and Investigations 21 State Park Marinas
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CHAPTER lll

As a Percentage of Gross Income, Rent Commissions Are Low and Decreasing

Income from commissions to Parks is not keeping pace with increases in marina
income. Table 3.8 displays gross receipts and commissions paid to Parks during the "peak
season" month of July for 1991, 1992, 1993, and 1994. This table demonstrates that Parks’
July commission income rose $16,286 (a 10% increase) between 1991 and 1994. However,
during this same period the July gross receipts at marinas increased by $531,740 (a 19%

increase).

Table 3.9 amplifies this development by displaying the reduced percentages of gross
receipts paid as commissions by five of eight marinas in 1994, as compared with 1991. This
decrease may be expected to continue throughout the coming years as rent/commission rates
decrease while gross receipts increase. While commission rates vary between 50% and 1%
of gross income, when "all is said and done" the actual rent/commission payments (as
percentages) are quite low and decreasing. For example, excepting Lake Barkley and
Kentucky Dam (10.87% and 16.89% of gross respectively) the average percentage of gross

receipts actually paid to Parks during the peak season month of July 1994 was only 3.93%.
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TABLE 3.8

COMPARISON OF PEAK SEASON (MONTH OF JULY) REPORTED RECEIPTS AND

COMMISSION PAYMENTS TO PARKS, 1991 - 1994

BARREN RIVER
YEAR 1991 1992 1993 1994
GROSS RECEIPTS 58,009 56,108 94,393 99,877
COMMISSION PAID 5,099 4,915 7,260 5,863
GREEN RIVER
YEAR 1991 1992 1993 1994
GROSS RECEIPTS 115,459 138,873 210,121 289,064
COMMISSION PAID 2,398 1,333 3,975 8,153
KENTUCKY DAM
YEAR 1991 1992 1993 1994
GROSS RECEIPTS 269,876 248,358 285,427 203,524
COMMISSION PAID 31,046 26,532 33,196 34,383
KENLAKE
YEAR 1991 1992 1993 1994
GROSS RECEIPTS 94,163 96,015 111,865 145,403
COMMISSION PAID 8,485 9,131 10,720 1,208
LAKE BARKLEY
YEAR 1991 1992 1993 1994
GROSS RECEIPTS 89,739 98,392 115,316 141,436
COMMISSION PAID 11,357 8,055 11,161 15373
LAKE CUMBERLAND I
YEAR 1991 1992 1993 1994
GROSS RECEIPTS 1,547,730 1,707,143 1,437,150 1,819,565
COMMISSION PAID 77,257 81,886 68,846 86,389
PAINTSVILLE
YEAR 1991 1992 1993 1994
GROSS RECEIPTS 22,045 40,888 23,574 36,790
COMMISSION PAID 1,184 2,186 1,279 2,008
TAYLORSVILLE
YEAR 1991 1992 1993 1994
GROSS RECEIPTS 75,387 62,028 68,681 68,489
COMMISSION PAID 2,857 2,350 2,747 2,590 |
TOTAL PARKS' [
COMMISSION $139,681 $155,967
TOTAL GROSS RECEIPTS _
$2,272,408 $2,447,803 $2,346,527 $2,804,148

SOURCE: Compiled by Program Review staff from information received from Parks yearly and monthly

income and commission reports.

Program Review and Investigations
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TABLE 3.9

A COMPARISON OF THE PERCENTAGE OF GROSS RECEIPTS PAID BY
LICENSED MARINAS TO PARKS IN JULY OF 1991 WITH THE PERCENTAGE
PAID IN JULY OF 1994

NAME 1991 1994
Barren River 8.9% *5.8%
Green River 2.1% 2.81%
Kentucky Dam 11.50% 16.89%
Kenlake 9.01% 1.00%
Lake Barkley 12.65% 10.87 %
Lake Cumberland 4.99% 4.75%
Paintsville 5.37% 5.46%
Taylorsville 3.79% 3.78%
AVERAGE 7.27% 6.43 %
Source: Compiled from data received from marinas' monthly income statements to Parks and Parks
annual reports.

* Bold = decrease
Parks Has Maintenance Responsibility for State-owned Facilities at Licensed Marinas.

The Department of Parks has the responsibility for maintenance and repairs of state
facilities located at a licensed marina. Table 3.10 shows the repair costs that the Department
has assumed for the period 1989-94 at five licensed marinas. These repair costs include such
items as docks, flotation, and covered slip roof replacement, electrical upgrades, and anchoring.
Kentucky Dam Village and Lake Barkley have received significant funding for marina repairs.
Lake Barkley repairs have exceeded income to Parks during the past six to eight years. In
addition to the recent $679,000 investment, Kentucky Dam Village will receive a new head
dock/ship store from the Parks Revitalization Bond Issue. Disagreements over the level of
maintenance and repair responsibilities have arisen between Parks and license holders. Further

discussion of these disagreements and some of the consequences are presented in Chapter V.
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TABLE 3.10

FY 1989-94 STATE MAINTENANCE PROJECTS AT LEASED MARINAS

Marina Project Costs

Barren River $40,971]

reen River $13.59

Y Dam Village $679,15
enlake $133,170
[Lake Cumberland $2,957
Lake Barkley $894,914
TOTAL $1,764,759

Source: Compiled by Program Review staff from data supplied by Department of Parks

Program Review and Investigations 30 State Park Marinas



CHAPTER IV

CHAPTER IV

AGENCY RESPONSIBILITIES FOR MARINA OPERATIONS AND CONTRACT
MANAGEMENT

Agency responsibilities for marina operations and contract management are shared
among cabinets and departments. The Parks Department has sole responsibility for state-
owned and operated marina management. However, the Department shares responsibilities
with the Finance Cabinet for leased marina contract management. Finance's Division of Real
Properties' primary involvement in contract management is to ensure that all license/lease
documents and terms are legal. The assignment of additional responsibilities and authority
required for the license agreement contracting and negotiation processes are undefined and
unclear. Recently, the Department of Parks has contracted with the Auditor of Public
Accounts to audit selected licensed and state-operated marinas. These audits are in addition to
routine audit work performed by the Department. The audits conducted by the Auditor's
Office will continue so that all marinas will be reviewed in more detail by an independent

source.

From May 1964 to May 1986, responsibility for marina management was placed with a
Division of Campgrounds and Boat Docks. This division was abolished in 1986. In January
1990, the Department identified the current Director of Operations as the contact person for

marinas.

The Department of Parks has no formal, written mission statement for marina

operations: licensed, leased, or state-owned and operated. Likewise, there are no formal plans,
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goals or objectives. Developing a stated mission for marinas, or even a viable set of plans and
objectives, has been difficult, given the political context of marina origins and operations. Staff
was informed by Legal Counsels for the Finance and Administration Cabinet and the
Department of Parks, and several park managers and officials. that political favoritism guided
the creation of the original marina leases. As one Park manager noted, "These were political
deals handed out years ago and now we have to pay the price.” One "price” has been the
difficulty of contract management and compliance supervision. As another park manager put
it, "Because of who was involved they (the marinas) haven't been looked at". The result has
been a lack of oversight and loss of revenue. However, all marina operations are now being

“looked at” and increasingly supervised as a consequence of:
® approaching license expiration dates
* mounting maintenance costs for older facilities
* increasing attention the state parks have received during the past two years.

While there is no formal mission for licensed marinas, a number of recent goals and

initiatives are now being pursued by Parks. Briefly, they are:

. To convert leased facilities from Parks ownership to
private ownership through the nominal-price sale of
existing structures, and through expansion and
replacement of existing docks and boat slips with
privately built facilities (1989)

° To re-write and supervise maintenance agreements in
such a way as to place more responsibility for
maintenance on marina owners (1989)

. To organize existing personnel resources within the
Parks Department, in order to more adequately
supervise contracts (license/lease agreements) and
marina operations (1994)
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o To negotiate and write license agreements which are
more uniform, more precise, and more clearly
understood (1994)

- To increase efforts to recover rent underpayments
(1994)

. To increase efforts to secure compliance with the Parks

marina regulation, 304 KAR 1:010 (1994).

The above initiatives and management structures were nominally begun in 1989 with
the first of several new license agreements. However, active pursuit of most of these goals has
only taken place during the past two years, and especially during the past eight months,
subsequent to the approval of the Parks study done by the Program Review and Investigations

Committee, and the initiation of this marina study.

Parks Is Responsible for State-owned and Operated Marina Management

The eight state-owned and operated marinas are run as budgetary and functional units
of the park at which they are located. That is, they are a unit such as the lodge, campground, or
golf course. The manager and the other personnel employed at the marinas are park
employees, directly supervised by the park superintendent. With regard to budget development
or personnel, they have a role similar to other park supervisors, such as the dining room
supervisor, or the chef, or head housekeeper. Decisions regarding marina facilities, fleet
maintenance, purchases, and rates are essentially made by the Department of Parks. As stated,
the Director of Operations for the Department of Parks was assigned (by letter in 1990) as the

contact person for Marina operations and presumably would be at the center of these decisions.

Parks and the Finance and Administration Cabinet Are Responsible for Leased
Marinas

Oversight of leased and licensed marinas by the Department of Parks has varied over

the years. The Departrﬁent has recently established committees with responsibility for various
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marina oversight functions. A Marina Inspection Team, established in the late 1980's, conducts
annual inspections of all marinas at the state parks and files reports identifying deficiencies and
maintenance/repair needs that leased marina owner/operators must correct. Some leased
marinas have provisions in their license agreements for escrow accounts to pay for these

identified repairs.

In May of 1994 Program Review staff reported several deficiencies regarding marinas'
compliance with annual audits required by Parks Administrative Regulation 304 KAR 1:010.
A June 24, 1994 memorandum requested the establishment of a "Leased Marina Committee”
and recommended that this committee "review all current leased marinas for compliance with

lease provisions and . . . review audits received yearly to ensure continued compliance."

The Department of Parks currently has 14 Central Office staff assigned to some
responsibility for marina management and oversight. The Department did not provide Program
Review staff with descriptions of individual committee member responsibilities or any job
descriptions which specify responsibility for marina oversight.  Therefore, management

responsibilities cannot be identified.

Parks shares responsibility for licensed marina contract management with the Division
of Real Properties in the Finance and Administration Cabinet. Finance and Administration is
responsible for ensuring that all license/lease documents and terms are legal. It maintains a file
on each licensed marina contract. This file contains all contracts, with amendments,

negotiation documents, and financial documents regarding marinas and marina owners.

Finance and Administration is also responsible for tracking contract obligations, such
as required insurance coverage, and is required to receive annual audits of licensed marina

operations. Receipt of these audits has not been enforced. Currently, Finance and
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Administration is installing a computerized contract management system to keep track of
compliance requirements and timelines. This will not be operational until a projected office
relocation takes place. Additionally, the Finance and Administration Cabinet's Division of Real
Properties has offered the Department of Parks assistance in obtaining accurate data on the
marinas, through the utilization of their CAD (Computer Assisted Drafting) system. This CAD
system will provide a computerized drawing of each marina, identifying all specifications of the
marina (as built), much like the design plans for a home. Any changes at marinas noted during
Parks annual inspections can then be entered into the CAD system in order to keep the profiles
updated. This project has not been undertaken to date. The Division of Real Properties has

requested assistance from Parks in obtaining the initial data.

License Agreement Contracting and Negotiation Responsibilities Are Undefined

Program Review staff could find no policies or procedures which would guide the
process of negotiations for marina licenses. The decision to bid a new license or to assign
and/or extend an old license agreement appears situational. The Collins administration adopted
the policy that license agreements would run to expiration dates and then be subjected to an
open bid. Subsequently, the Wilkinson administration returned to the no bid policy, which

continued under the Jones administration.

An example of the above policy reversal is the Lake Cumberland State Dock license.
Parks had denied a license extension in 1986 to the former licensee and stated that the
Department intended to let the license expire and subject it to an open bid process. Parks held
a similar position on other marinas. However, in 1991, during the final days of the Wilkinson
administration, negotiations with the new owner, Marina Management Services, Inc., were
conducted by the Commissioner of Parks, the Secretary of Tourism, and the Secretary of

Finance. Marina Management Services, Inc., received a license extension until 2015.
s
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Marina Auditing Involves Private Auditors, the Auditor of Public Accounts, and the
Parks Department

Parks regulation 304 KAR 1:010 specifies that audits be done by private auditors each
year for licensed marinas and submitted to the Parks Department and to the Finance and
Administration Cabinet. These audits have been done annually and submitted to Parks but they
have not been submitted to Finance. Recently, at Parks’ request, the Auditor of Public
Accounts has audited selected licensed and state-operated marinas. Audit findings from these
reports are discussed in Chapter VI. Parks has made arrangements with the State Auditor for
additional marina audits. A schedule for this has not been determined. Auditors in the
Department of Parks have responsibility for marina audits, in addition to their other

responsibilities.
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RECOMMENDATION #1: MARINA MANAGEMENT

The Department of Parks should continue its efforts to increase marina management
and oversight. There should be a formalized management structure for marina
supervision. This should include formal assignment of marina responsibilities, and job
descriptions should be amended to reflect these responsibilities.  Committee
responsibilities should be defined. This management structure and assignment of
responsibilities should define a more central role for local park managers in managing
and monitoring the marina at their parks. At leased marinas these responsibilities
should relate to contract agreements and negotiations, contract compliance, commission

verification, construction oversight and auditing.

Department of Parks Follow-up Response, May 1996

Parks created a Leased Marina Committee and a Marina Inspection Team. The Leased
Marina Committee is to meet within two weeks of the receipt of audits and Parks is to provide

written notification to lease holders regarding "adequacies and deficiencies” of their audits.

Program Review Staff Follow-up Response, June 1996

Staff requested copies of audit notification letters to marina owners. These letters
reflected a continuing absence of full compliance with all 304 KAR 3:010 audit requirements,
and some situations which required reconciliation between revenues reported throughout the

year and revenues reported in annual audit reports.
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CHAPTER V

LICENSE AGREEMENTS

All relationships between Parks and its licensed marinas, and all income Parks will
derive (and expenses it will pay) are dependent on the language of agreements. Proper
contract management is essential to ensuring full collection of revenues and proper service
delivery. The document which governs the relationship between a private marina operator and
the state is called a "license agreement". These license agreements may be "assigned", that is,
a marina owner/operator may wish to sell his facilities and his license interest to someone else.
If Parks and Finance agree, an "assignment” of the license agreement may be made. Several
license agreements have been given for 25 years and extended another 30 years. Agreements
may be extended and/or have terms or conditions changed without terminating the original
agreement. This is called an "amended and restated” agreement. These current license
agreements have complex rate schedules, ambiguous language and low commission rates.
These factors have resulted in reduced income for Parks, compliance problems and legal
actions. Bid and procurement statutes have not been applied to these contracts. Models for
such bidding and contracting may be taken from corrections privatization and Department for

the Blind vendors contracts.

The Assignment of Licenses is a Form of Non-Bid Contracting that Commits State
Resources for up to Sixty-three Years

When a license is assigned, and the assignment is followed with an extension of the

term expiration, it has the same practical effect as a new contract without bid procedures. Such
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contracts (there are five) are now continuous from their origination dates in the early 1970's
until the second decade of the next century. The longest is for Kentucky Dam, originally leased

in 1955 and extended to 2018: 63 years. Table 5.1 identifies for each license the following:

B the original license date,

* the original term of expiration,
. the date of the new agreement date, and
. the new license expiration date.

Replacing state-owned facilities with private facilities, extending expiration dates for

up to 30 years, and significantly changing commission rates all combine to create entirely new

agreements.
TABLE 5.1
ORIGINAL AND EXTENDED TERM AGREEMENTS
Marina Original | - Original Date of New New License
License Term Agreement Expiration Date
Date Expiration

Barren River 8/10/65 9/1/97 4/15/94 2017
Green River 12/1/71 12/31/90 10/13/89 December 31, 2015
Kenlake 8/2/62 4/19/93 November 23, 2017
Kentucky Dam 11/14/55 12/30/98 10/15/90 |  December 31, 2018
Lake Barkley 7/1/65 12/31/99

Lake Cumberland 8/9/73 10/1/2000 12/5/91 October 1, 2015
Paintsville 8/14/85 8/13/2005

Taylorsville 12/9/83 12/1/2003

SOURCE: Marina License Agreements Provided by The Department of Parks

New Extended License Agreements Reduce Parks' Commissions and Increase Private

Capital Outlay

Beginning in 1989 (and continuing through the April 1994 Barren River extension)
these assignments and extensions have been changing the contractual relationship between
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Parks and the licensed marinas. The original licenses involved state-built and owned marinas
that were "leased" to private corporate or individual "owners” to operate. These current private
facility expansions and replacements move these marinas toward a status of full privatization
and reduce the income Parks will receive (e.g., from 50% on covered slip rentals to 1-5.5%). It
is Parks' current position that this reduced income is offset by the costs of facility replacement
and maintenance which Parks will no longer have to pay under the terms of these new
agreements, and by the increased revenues which may result from facility expansion.
However, Parks could not supply any financial or cost-benefit analysis or documentation to
support this present policy. Facility expansion may generate more income for parks, regardless
of commission rates. However, if new facilities replace rather than expand old facilities,
income to Parks will decline significantly. For example, Kenlake marina's July payment to
Parks (at 12% and 50%) was $8,485 in 1991. In 1994, the commission rate was reduced to
1% and the July commission-payment dropped to $1,208. Kenlake's total 1993 commission tQ
Parks was $78,414. The total 1994 commission will be about $8,000; a loss of $70,000 in

Parks’ annual revenue.

Lease Agreements Are Confusing and Need Clarification

The structure of most marina licenses is complicated by the fact that, except for Barren
River (April 1994), existing license agreements are not formally terminated or rewritten.
Rather, most agreements are continuous, comprised of the original license and subsequent
amendments, restatements, assignments (of ownership) and addenda. It is often necessary to
assemble all of these documents, spanning many years, in order to interpret the entire

contractual agreement currently in force at a particular marina.

As an example, the current Lake Cumberland State Dock agreement with Parks
consists of the Amendg,d and Restated License Agreement of 1991, which incorporates by

reference:
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. The original May 11, 1982 Agreement
. The May 1, 1983 Amendment

D The March 26, 1987 Amendment (executed May 4,
1987)

. The October 15, 1989 Assignment from State Dock,
Inc., Moore, Owen, Thomas and Company, to Marina
Management Services Inc.

These other documents (agreements) are incorporated by reference only and are not
contained in the main agreement. This sort of practice has led to confusion and differing
interpretations of agreement terms and commission rates (described in this and the following

chapter).
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The general contents of Marina licenses are identified in Table 5.2 below.

TABLE 5.2
CONTENTS OF MARINA LICENSE AGREEMENTS
« Description of property e Term of license
« Purpose of license o Rental consideration
« Contractual relations e Termination
o Laws and regulations o Taxes
« Permits and regulations o Protection of premises
o« Manipulation of water levels o Alteration of structures
o Utilities e Maintenance of premises and structures
« Construction and removal of structures | «  Right of entry
o Non-warranty o Indemnity and release
o Schedule of rates and prices « Operation Records
« Waiver of claims on interest or estate o Assignment of interest
« Agreement to be subject to lease « Binding clause
agreement between United States and
Commonwealth of KY
« Improvements to be made by licensee* | « conflict of law and choice of law
provisions*
« Extended term agreement® o Severability clause *
 Insurance* e Notice*

Source: Marina License Agreements
*additional contents of newer, amended and restated license agreements

The contents of current license agreements which are the primary

concern of this study are as follows:

License terms (expiration dates) Extended term agreements
License purposes Rental considerations
Operation records Schedules of rates and prices
Termination clauses and conditions Laws and regulations
Improvements to be made Maintenance requirements

License Agreements Have Inconsistent and Complex Commission Rates

With the exception of Paintsville and Taylorsville, which are flat rate rental
considerations (5.5% and 4% respectively), most original license agreements called for marinas
to pay "rent" to Parks according to a general schedule, as follows:

. 12% of gross income from business transacted on the
premises except for,
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Adding to the complexity of combining new licenses with old licenses and variable
commission rates, there are now additional variations in commission rates paid to Parks. These

changes are displayed in Table 3.3, which records the following variations among marinas:

50% of gross income from covered slips,
4% of gross income food and groceries,

7% of gross income on gasoline sales (later changed in
most agreements to 27% of gross profit),

5% of gross income from boat parts and servicing, and

5% of gross income from boat rentals.

Kenlake has moved to a graduated commission rate of
1% to 5.5% (over six years) from all sources of
income.

Green River is now paying rent/commissions according
to the same terms as Kenlake, that is on all sources of
income (although the license agreement is like that of
Barren River, Kentucky Dam and Lake Cumberland
below, which pay the 1 to 5 % commissions only on
new facilities).

Barren River's commission rate is now an annually
graduated rate of 1 to 5.5% on new facilities, combined
with its original variable commission rates for other
sources of income, including the old state-owned slips.

Kentucky Dam has a new rental consideration
agreement like that of Barren River.
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. Lake Cumberland is similar to Barren River and
Kentucky Dam, except that it pays 7% of gross on
gasoline sales (instead of 27% of gross profit) and 7%
for "moorage" rental of open slips (instead of 12%) and
7% of gross for "sale of resale items" (instead of 12%
of gross for "other").

2 Lake Barkley is unchanged, with an original variable
commission rate schedule of 4% to 50%, as described
in Table 3.3.

. Paintsville and Taylorsville both remain unchanged, at

5.5% and 4% of all "gross receipts” respectively.
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TABLE 5.3

COMMISSION RATES FOR LICENSED MARINAS (1994)

MARINA

CURRENT SCHEDULE

BARREN RIVER

12% OF ALL GROSS INCOME, EXCEPT:

50% OF GROSS INCOME ON COVERED SLIPS

4% of gross income on food

5% of gross income from servicing boats

5% of gross income from boat rentals

27% of gasoline sales gross profit

and a 1% to 5.5% commission on new facilities paid at 1%
for the first two years and then moving up (over the next 4
years) to 5.5% in year 6, (i.c., 2% in year 3, 3% in year 4,
4% in year 5 and 5.5% in year 6)

GREEN RIVER

12% OF ALL GROSS INCOME, EXCEPT:

50% of gross income on covered slips

4% of gross income on food

and a 1% to 5.5% graduated schedule (like Barren River) for
gross receipts on new facilities

KENLAKE

50% OF GROSS INCOME FROM COVERED SLIPS

4% of gross income from food and groceries

12% of commissions on license

5% of gross income from labor and servicing

27% of gross profit on gasoline sales

5% of boat rentals

1% 10 5.5% (over 6 years) of gross receipts on_all income
ew faciliti built

KENTUCKY DAM

12% OF ALL GROSS INCOME EXCEPT:
5% of gross income from boat rentals

50% of gross income from covered slips

4% of gross income from food and groceries
27% of gross profit from gasoline sales

1% to 5.5% over 6 years on new facilities

LAKE BARKLEY

12% ON ALL GROSS INCOME EXCEPT:
50% of gross income from covered slips
4% of gross income from food

27% of gross profit from gasoline sales

5% of gross income from boat rentals

LAKE CUMBERLAND

12% ON ALL GROSS INCOME EXCEPT:

7% of gross on sale of resale items

7% of gross income on all open boat slips

4% of gross on sale of food items

5% of gross on houseboats, ski boats and pontoons
1% to 5.5% over 6 years on new facilities

PAINTSVILLE LAKE

5.5% OF ALL GROSS RECEIPTS

TAYLORSVILLE LAKE

4% OF ALL GROSS RECEIPTS

Source: Compiled by Program Review staff from Marina License agreements.
s
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Maintenance Agreements Are Unclear and Costly

The Commonwealth built six of the eight licensed marinas and committed to
maintaining them for the term of the license agreement. This has been a costly decision.
Repairs and maintenance costs at Lake Barkley during the past five years ($894,914) were
more than twice the commissions Barkley paid to Parks during that period. Kentucky Dam is a
similar example, with maintenance costs exceeding rental income for the recent four-year

period.

License agreement maintenance provisions can be subject to differing interpretations as
a consequehce of the way in which they are stated. For example, the Barkley agreement states
that:

The licensee shall maintain all the premises and structures
fumished by Parks under this agreement except roads and
parking lot in as good condition as when possession thereof
was delivered to the Licensee by Parks, ordinary wear and tear,
damage caused by acts of God, civil commotion, or sole
negligence of Parks excepted.

However, later in the maintenance section the agreement states that:

Licensee shall make all necessary repairs to the premises
licensed thereunder, maintain and paint all structures,
mechanical engineering, heating, air conditioning, electric lines,
water lines and all other property hereby licensed. In the event
of destruction by fire, storm or other catastrophe, Parks shall
promptly replace all of said property...
As stated, during the six-year period 1989 - 1994, Parks spent $894,914 for repairs at
Lake Barkley; this included $258,914 for electrical repairs. In 1989 Parks was compelled to
pay for emergency electrical repairs at Lake Barkley. This was the result of three years' of

negotiation between Parks and the marina owners regarding responsibility for the repairs.

Parks sought a declaratory judgment against Higgins Marina Inc. (the Lake Barkley marina
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owner) in order to obtain reimbursement for the expense. The court ruled in favor of Higgins

Marina Inc. and Parks did not recover the funds.

In short, under the terms of the Lake Barkley agreement (which is like five other
original marina agreements) Parks agreed to build and maintain the marina and receive in
return a commission, which during the last eight to ten years has not matched the cost to Parks
of maintaining and repairing the marina. These current costs are in addition to the original
construction costs, the debt service, local park in-kind and undistributed costs, and personnel

costs incurred by the Commonwealth for its supervision of contracts.

Recent Agreements Place More Maintenance Requirements on Licensees

As described previously, five licensed marinas are now operating with new
agreements, including expansion and replacement facilities and reduced commission rates.
Four of these new license agreements (five, including Paintsville, 1993) also have new
maintenance agreements. In these agreements Parks continues to have maintenance
responsibility similar to that described above for those components of the facility that remain

the property of the Commonwealth.

The major difference between the old and new maintenance agreements is the addition
of an escrow account for maintenance and repairs in four of the new agreements. This account
is funded with 2.5% of marina annual gross receipts, deposited in a reserve account by the
marina owner. It is a joint account between Parks and the Marina, requiring joint signatures for
withdrawals. Parks is to annually inspect facilities (with marina owners) and determine needed
maintenance. Nominally, this account will cover maintenance of the old state-owned facilities
as well as the new mal:ina-buj]t facilities. However, the precise nature of a marina operator’s

obligations regarding remaining state-owned facilities is still subject to the difficulty of
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interpretation described above. Table 3.10 in chapter three reported the maintenance and
repair costs at licensed marinas during the past six years. The extent to which the escrow
accounts would cover the repairs identified in Table 3.10 is not clear, due to the ambiguity

previously described.

The repairs which ;were identified in Table 3.10 (Chapter III) were for items one could
expect, such as "storm damage" (Barren River) and some others one might not expect, such as
"minor repairs" after 1989 at Green River, which was privatized that year and was paying a 1%
commission to Parks. It would appear that marina owners (and escrow accounts) are
responsible for the maintenance and repair of marina-owned facilities and for the routine
maintenance of any remaining park facilities. However, maintenance agreements continue to
hold parks responsible for "repairs” to remaining state-owned property. the reduced

commissions to Parks notwithstanding.

There are some "big ticket" items of repair, replacement, and upgrading for which
Parks continues to be responsible. There is a curment understanding that Parks remains
responsible for the anchorage and major repairs of its remaining docks. Parks continues to
maintain responsibility for the replacement of its head dock at Kentucky Dam Marina. Its

replacement is one of the 1994 Parks Revitalization Bond Priorities.

The new Maintenance Agreement Escrow Accounts identified above need additional
policy clarification. Marina licensees believe that escrow funds can be withdrawn each year if
no maintenance/repair requirements are determined by the Parks inspection team. Since this
inspection occurs annually before funds are deposited to the escrow, this is an opportunity for
disagreement. Maintenance agreements state that the purpose of maintenance esCrow accounts
is to "indemnify" Parks for maintenance costs. If funds are withdrawn by a licensee in a prior
year and there is disagrleement between Parks and the Marina owner the next year regarding

maintenance, there may be no funds left in the account to indemnify Parks. In any event. the
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2.5% of the previous year's gross income may not be enough to cover the repairs needed.
Escrow provisions state that in no case need a marina owner keep more than $50,000 in the
escrow account. It seems prudent regarding indemnification to require that there be no
withdrawals except for identified maintenance and repairs until this $50,000 limit has been
reached.

New Licenses Call for the Construction of Additional "Slips" but the Definition is
Imprecise and Quality is Unspecified

In license agreements, piers are called "fingers" and are specified according to width
and length and the distance between them (e.g., 20 feet). However, the license agreements do
not say whether the 20-foot space between two fingers is two slips or one slip. The part-owner
(1/4) and manager of the Barren River Marina defines a "slip" as the space between two piers.
The 3/4 owner of this same marina (and Parks personnel) defines this same space as "two
slips". In this case, since 48 slips must be built by December 1994 (according to the license
agreement) this difference in definition amounts to a difference between building 24
piers/fingers or building 48-50 pier/fingers. Practically, this means buﬂﬂjng docks for 24 - 48
boats versus 48 - 96 boats. The license does not specify how many piers/fingers are to be built.
It would seem that the only sensible construction definition of a "slip" is the "space between
two piers”. Otherwise, depending on the size of boats docked, the space between two piers can
be one slip one day (where a larger ho'useboat is docked) and two slips the next day (where two

smaller boats are docked).

Recent marina licenses do not specify the quality of construction. It is unclear whether
the dollar figures assigned to new facility construction contained in new license agreements
represent contractual obligations and construction quality or whether they are only estimates of

possible costs. Parks has decided in the case of Green River that the estimated costs of
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construction are_contracted obligations and must be spent by the marina owner. It may be
assumed that this policy extends to the April 1994 Barren River Agreement and the Phase I

construction scheduled for completion in December 1994.

Aside from the stated cost of construction, recent agreements make no specifications
regarding construction quality. There are numerous designs for docks, piers, and floating
buildings. Some are considerably better than others. These contracts do not contain any
quality requirements. However, designs must be approved by Parks, and Parks can use this

opportunity to control quality.
Non-Bid Extensions Are Not in Best Interest of State

The Commonwealth has extended license agreements for up to 29 more years of non-
bid marina operation. As described, Parks departed from its earlier stated intention to let
licenses expire and then submit them to open bid procedures. This reversal was not supported
by any documented analysis of the costs and benefits involved, nor by any consistent policies
- and procedures to guide the decision. Without open bids, it is impossible to know if a better
deal could have been obtained by Parks than it got with license assignments and extensions.
Without significant financial analysis, we cannot be certain that repairing and replacing
facilities that pay high rent commissions would have been the wrong choice. The State Parks

Study, approved by the Program Review Committee May 9, 1994, recommended that:

The Finance Cabinet should examine all existing marina leases
to determine their value to the state in comparison with state-
operated marinas.
While license holders now have substantial property rights regarding their facilities, the
"license" and its terms are the Commonwealth's to grant. Marina owners may sell their

facilities, but must have Parks' permission to sell (assign) their license to operate a marina at a

state park. The current 1% to 5.5% rates may not cover Parks' remaining costs for
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maintenance, infrastructure, undistributed costs, and contract supervision expenses. There may
be opportunities to improve its position regarding commissions and maintenance

responsibilities.

Some guidance regarding the separation of facilities from the license to conduct
business is provided by vendor contracts made through the Department for the Blind. As
found during a 1993 Program Review study of the Bureau for the Blind Vendors' Program,
these contract agreements have the following characteristics:

® They are advertised for public bid.
. They are awarded on a shorter term basis.

» Fair market value is assessed against fixed
improvements financed by the lease holder.

] The next successful bidder must include in his bid the
purchase of the previous lease holders fixed
improvements as terms of the contract.

RECOMMENDATION #2: LICENSE AGREEMENT CLARIFICATION

The Department of Parks should continue, and improve, its recent policy to simplify
and clarify marina license agreements. This policy should include a complete rewriting
of agreements, so that all terms and conditions are located in one document. It should
also include clear language concerning maintenance responsibilities and specifications
for quality standards of required constructioh, simplified rent considerations, and

minimum service and facility requirements.
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Department of Parks Follow-up Response, May 1996

Parks restated its 1995 citation of case law preventing the unilateral change of contract
language, but noted that it will take advantage of opportunities to rewrite, simplify and

standardize contracts (e.g., license assignments or extensions).
RECOMMENDATION #3: FINANCIAL ANALYSIS OF MARINA OPERATIONS

The Department of Parks should develop and use a financial/cost-benefit analysis
system as the basis for its decisions regarding license agreement terms and conditions.
This should include commission rates, contract duration, and other terms and
considerations. This analysis should provide a basis for deciding whether to bid existing

licenses or to commit the state to ownership of the marina.

Department of Parks Follow-up Response, May 1996

Parks restated its January 1995 agreement with this recommendation and added that
the "LRC Program Review & Investigations Committee has passed a resolution suggesting that
the Department of Parks utilize the Privatization Commission’s check list to try to determine

whether or not leased Marinas could be better operated by the Department.”

Program Review Staff Follow-up Response, June 1996

Parks came before the committee (with the Commissioner of Facilities Management
from the Finance and Administration Cabinet) on November 9, 1996, stating the need for
$100,000 (in the 97-98 budget) to do a privatization/parks operation study for Lake Barkley
Marina. The Program Review & Investigations Committee unanimously passed a motion that
Parks and the Tourism Cabinet do a privatization analysis of state park marinas, both owned
and leased, according to Privatization Commission Guidelines; the results to be submitted by

February 1, 1996 to the Program Review & Investigation Committee and the Privatization
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Commission. Parks stated in its May 31, 1996 follow-up response to Recommendation 6 of
the Parks Study that it made a request in its 1996-98 budget for $100,000 for the Lake Barkley

study, and "this request was not funded."

Leased Marinas Are a Service or Concession

Leased marina operations should be considered as a service or concession. The private
operator provides a service for the state by operating a marina. The state is paid commissions,
but still has some obligation to appropriate funds in conjunction with marina maintenance
related to grounds, utilities, parking, and any state-owned structures. In addition, Parks retains
its legal obligations to the Corps of Engineers and to Kentucky citizens for the protection,
maintenance and proper use of land and resourceé. Recent contract changes have required
more capital investment from lease holders. Seven of these marina operations required
privately financed construction of the docks and marina. The last five contract renewals have
included privately financed construction of additional slips for the marina. In each case, the

state extended the length of the contract in exthange for private investment.

Marina Licensing Is not Clearly Identified by the Model Procurement Code

This type of public/private partnership for the provision of govermnment services is a
form of contracting not clearly identified under the Kentucky Model Procurement Code, KRS
45A. No explanation by the Finance and Administration Cabinet has been found to date to
explain why these do not follow the requirements for competitive bidding. Inquiries and
unsolicited bids received by Parks and Finance indicate possible competition. “Sole source” or
“best source” does not seem to apply, since several leasees had no previous marina business
experience. The Finance Cabinet has bid out only two of these marina operations. Both the

Paintsville (1984) and Taylorsville (1983) marinas were successfully bid out through the
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request for proposal process. However, the Finance Cabinet recently attempted to bid out the
Yatesville Lake project twice. Both times, there were no responses to the bid. This was a
startup project requiring the leasee to build all facilities and docks. The rest of the marina
operations were not bid out by the Finance Cabinet. Almost all initial agreements predate the
enactment of the Kentucky Model Procurement Code. All extensions have been after

enactment.

These marina operations combine a service element with a real property interest. The
service element consists of the sale of goods and services and the management of the marina.
The license or lease is an interest in real property. Legally, licenses are revocable permits to
use the property of another for a particular purpose. On the other hand, leases are exclusive
possessory interests in land for a definite time period. An example is the landlord/tenant
relationship. Taylorsville and Paintsville have been characterized by the Finance Cabinet as

leases; all the rest are licensing agreements.

Since the Finance Cabinet has allowed bids and extended contracts without bidding, it
would be helpful to examine the statutes regarding these practices. The Kentucky Model
Procurement Code allows at least three options in contracting: competitive sealed bidding,
under KRS 45A.080, competitive negotiation, under KRS 45A.085 - 090, and noncompetitive
negotiation, under KRS 45A.095. The first two are bid processes. In competitive sealed
bidding, the lowest bid or evaluated price generally wins, while competitive negotiation
requires an evaluation based on the criteria listed in the RFP, coupled with the lowest price.
The last procedure, noncompetitive negotiation, is a non-bid process used when competition is
not feasible or when there is a single source provider. Under KRS 45A.135, any type of

contract in the best interest of the state may be used.

The statutes give the Finance Cabinet control over the procurement of most goods and

services, plus the disposition of property.
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. According to the Finance Cabinet, its Division of Real Property handles all these concessions
primarily under KRS 56.463, KRS 56.500, KRS 45A.045 and KRS 148.011, .021 and .026.
By classifying these leases as real property transactions, the Finance Cabinet has a great deal of

discretion. KRS 56.463 allows the Finance Cabinet to:

< Sell or dispose of all property;

° Control the use of real property owned or held by state
agencies and determine the time periods and purposes
of the use;

» Lease any real property or any interest in the property;

° Lease any real property or any interest in real property

owned by the state; and
- Take all actions necessary to perform any requirements
of KRS Chapter 56.

Transactions under KRS 56.463 must be done in compliance with KRS 45A.045. That
statute authorizes the Finance Cabinet to sell, trade or dispose of property that is not needed, is
unsuitable for public use, or would be better used in another manner. Unless the Secretary
determines the cabinet should proceed in another manner, the property (including any interest
in real property) shall be sold at public auction or by sealed bids. Neither the Finance Cabinet
nor Parks have identified any written determination of the Finance Secretary which would

exempt the marina leases from competitive bidding requirements.

There is very little law dealing with the contracting out of marina operations. In fact,
Kentucky law and regulations do not deal very much with the legal issues of privatizing
government services at all. Marinas may be regarded as services that should be competitively

bid, since the state is providing a govemment service through a private company.

rd
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At least two marina operations have been bid out through the RFP process. The
Finance Cabinet acknowledges that bidding is a possible route to take. Similarly, the state has
bid out the Department for the Blind's operation of the vending sites at the interstate rest areas.

There is a definite need for statutory clarification concerning the bidding out of state services.

Statutes May Be Needed to Govern Privatization and Contracting Services Involving
Facilities

A comprehensive statute dealing with privatization, similar to the one for prisons, is
needed. This statute would include such operations as prisons and state marinas. In addition,
the state is considering contracting out other services, such as the operation of a state mental
hospital. These arrangements have special considerations separate from statutes on contracting
and disposal of property. Since there is very little statutory guidance on this subject, the recent
statutes on privatizing prisons are the most relevant guide. In 1988, the General Assembly
enacted KRS 197.500 - 530 to deal with the issue of privatizing state prisons. Although the
issues are not totally similar, the topics covered are ones which could apply to marinas and
other forms of privatization. For example, in the initial definition of private correctional
facilities providers, there is a requirement that the company be licensed to do business in
Kentucky and be in the business of establishing, operating and managing correctional facilities
in Kentucky. The General Assembly could define the term "private provider” in the context of

the marina operations or in more general terms.

KRS 197.505 allows the state to enter into contracts with a private provider to
establish, operate and manage prisons. Next, the statute sets out certain contractual provisions
that the private provider shall meet. In all these contracts, the state must maintain supervisory
and monitoring powers over the operation and management of the facilities. Finally, KRS
197.510 requires:

. éompliance with any applicable industry standards;

Program Review and Investigations 57 State Park Marinas



CHAPTER V

> Compliance with KRS 45A, the state model
procurement code;

. A written budget for the facility;

. A fiscal system that accounts for all income and

expenditures on an ongoing basis;

. An annual independent audit report;

= Written fiscal policies and procedures;

. A written policy for inventory control of all property
and assets;

. A plan for disseminating information to the media;

. Background investigations for all employees prior to

employment; and

. Unannounced inspections of the facilities.

Although there are many other provisions dealing with personnel and other issues, the
ones identified above may be useful jn the state's transactions with marina operations. The
statute also specifies that the state may withhold payments if required services, products or
fa(I:iIities are not provided or maintained pursuant to the contract. The Department of
Corrections has the authority to promulgate regulations to govem the operation or management
of the prisons, or to set standards. Finally, administrative fines may be assessed against the

private provider, if necessary.

One area to be dealt with is the open records nature of some or all information provided
to Parks or other govemment bodies. The statute on privatizing prisons includes a provision
that all documents and records, except financial records, maintained by the private provider are
public records under KRS 61.870, the Open Records Act. Whether such restrictions should

apply in other circumstances is a policy question that needs to be addressed.
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RECOMMENDATION #4: LICENSES SHOULD BE OPEN BID AND SHORTER IN
DURATION

The Department of Parks should subject future licenses to open bidding. These licenses
should be for periods considerably less than the current twenty-five years and should

not be extended without an open bid.

Department of Parks Follow-up Response, May 1996

Parks reaffirmed its agreement of January 1995 to subject new leases to an RFP bid
process. Regarding existing leases, Parks maintains that the non-competitive negotiation
process can produce immediate renovations, additions and upgrades. Regarding shorter lease

terms, Parks maintains an "industry standard" of twenty - twenty-five years is appropriate.

RECOMMENDATION #5: AMENDMENT OF MODEL PROCUREMENT CODE
FOR PRIVATIZATION

The General Assembly should amend KRS 45A (Model Procurement Code) and any
other necessary statutes by creating new sections addressing the privatization of state

facilities and services. These revised statutes should include the following:

e competitive bidding as the preferred method on all projects

e public hearings

e submission of contracts to the Capital Construction and Bond Oversight
Committee, and to the Personal Service and Contract Review Subcommittee

e state agency oversight and powers

¢ financial m/anagement requirements
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® open records status for all private provider documents

e legislative committee access to all private provider records that the state
agency has

e unannounced inspections of the facilities

* penalties for noncompliance

Department of Parks Follgw-up Response, May 1996

Parks reaffirmed its January 1995 agreement with this recommendation.

Program Review Staff Follow-up Response, June 1996

House bills related to privatization were introduced in the 1996 legislative session but
were not passed. In response to a Supreme Court decision, Finance & Administration
promulgated a regulation addressing the open-records nature of private contractor audits, and
other documents, which states that all documents directly pertinent to the contract are subject to

public disclosure "regardless of the proprietary nature of the information".
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OVERSIGHT OF LICENSE AGREEMENTS

If agreements are poorly managed the state may receive less than it is due, or pay more
than is necessary. The Parks' regulation which guides the oversight of marina record keeping
and auditing is not being followed. Additionally, Parks is not collecting all the commission
income to which it is entitled. There are other areas in need of increased oversight, such as

subleasing and required prior approval for construction.

Parks Regulation 304 KAR 1:010 Requires an Approved Records System and Annual
Audits .

Each license agreement has an "Operation Records" or "Reports and Records" section
which requires licensed marinas to keep operation records (according to a system approved by
Parks) and to submit annual audits to Parks and the Finance Cabinet. Parks' Administrative
Regulation 304 KAR 1:010 govemns the nature of these records and the content of related
audits. The purpose of this regulation is stated as follows:

In order to control and evaluate the business activities of
various licensees the Department of Parks finds it necessary to
prescribe certain accounting procedures to be used by its
licensees.

This administrative regylation is always cited in original licenses. It is also often cited in the

new, amended, and restated licenses. However, some newer license language does not
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specifically cite the regulation by number or attach it as part of the agreement. Nevertheless,
the requirements of this regulation are clearly binding on all licensees. Appendix B contains

the full text of 304 KAR 1:010.

Briefly, the Accounting Records requirements of 304 KAR 1:010 are as

follows:

. Licensees must have an accounting firm develop a
system of accounting and internal controls in support of
the license agreement.

- This system must meet the specific approval of Parks.

@ All cash registers, receipts documents, contracts, and
other means of supporting income transactions must be
approved by Parks.

. The accounting system must be able to disclose the

amount of income derived from each category of
business "in order to facilitate compliance with rental
consideration provisions under the license agreement."

The 304 KAR 1:010 Auditing requirements are as follows:

- There must be an annual examination of assets,
liabilities, income and expenses (that is, an annual
audit).

) Income should be reported in the audit according to the
category of business conducted.

. There must be a written memorandum reviewing (and
setting forth any weaknesses in) accounting and/or
internal control systems.

° There must be a statement of compliance or
noncompliance with the provisions of license
agreements and all related rules and regulations.

. The names of the Commissioner of Parks and the
Commissioner of the Executive Department for
Finance and Administration must be on the audit.
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. Audits must be submitted by the 15th day of the fourth
month following each fiscal year.

° A schedule of names and addresses of all officers,
stockholders, and partners must be included.

Marina Audits Are Not in Compliance with the Parks Marina Regulation

Table 6.1 describes the extent of compliance of the eight marina audits submitted in
1993 with the seven audit requirements of 304 KAR 1:010. This table demonstrates that
significant audit requirements of 304 KAR 3:010 are not being met. The specific intended
purpose of 304 KAR 1:010 was to create an approved record-keeping and auditing system
that would verify compliance with license agreements on an annual basis. The submitted
audits are nearly useless for this purpose. With few exceptions each contains only the most
general description of a marina corporation’s financial condition and in no significant way
addresses the purpose for which audits are intended, support for license agreement compliance.
Parks has recently notified Marina owners in writing (October 1994) of their audit/regulation

non-compliance and the required contents of subsequent audits.
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TABLE 6.1

CONFORMITY OF AUDITS WITH 304 KAR 1:010 REQUIREMENTS (1993)

AUDIT COMPLIANCE WITH 304 KAR
1:010
1 2. 13. 14 |5 6. |7
(Barren River) Barren River State Dock, Inc. v v
1993) Baird, Kurtz and Dobson

(Lake Cumberland) State Dock, Inc. (1994) v v
Deloitte and Touche
(Green River) Green River Marina, Inc. v v v |
(1993) Studle, Mattingly & Spears, PSC
((Kenlake) Kenlake Marina Corporation v
(1993) Thurman, Martin, and Colson
(Kentucky DAM Marina) Barnes Marina Holding v 4 v
Company, Inc.
(1993) Williams, Williams and Lentz
(Lake Barkley) Higgins Marina, Inc. v v v
(1993) Newton and Kem, PSC
(Paintsville Lake Marina) R.K.A., Inc. v NA
(1993) Miller, Mayer, Sullivan and Stevens
(Taylorsville Lake) Taylorsville Lake Dock, Inc. v NA 4
(1993) Jerome C. Stykes

SOURCE: Compiled by Office of Program Review and Investigations from FY 1993 marina audits

submitted to parks.

v' = Those that are in compliance with 304 KAR 1:010 requirements.

NA = There are no reat categories; commission is on all gross receipts.

1. An annual examination of assets, lisbilitics, income and expenses (that is, an annual audit).

2. Income should be reported in the audit according to category of business conducted.

3. A written memorandum reviewing (and setting forth any weaknesses in) accounting and/or internal control systems.

4. A statement of compliance or noncompliance with provisions of license agreement and all related rules and regulations.

5. The names of Commissioner of Parks and the Commissioner of the Executive Department for Finance and Administration must be on
the audit and the audit should be submitted to both agencies.

6. Must be submitted by the 15th day of the fourth month following each fiscal year.

7. Schedule of names and addresses of all officers, stockholders, partners must be mcluded.

Parks Isn't Collecting All the Rent Commissions to Which It Is Entitled

Rent commissions have been underpaid during the past several years. One consequence

of contracting for complex and variable commission rates, which are phased in over a six-year

period, is that Parks canrfot quickly or easily detect underpayments. Program Review staff have
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identified more than $288,449 in rent commissions that have been underpaid by two marinas to
Parks during the last four years. When Parks does not accurately compare incoming rent
payments with new and changing rate schedules, substantial underpayments can occur. For
example, Green River Marina has paid rent to Parks at a rate of 1% for 1991 and 1992, 2% for
1993, and 3% for 1994 on all adjusted gross receipts. This rate should have been applied
only to new facilities. This practice has resulted in a reduction of income to Parks of over
$200,000 between April 1990 and December 1994. The correct payment schedule, according
to the license agreement, is as follows:

The marina agrees to pay to the Commonwealth rent in the form
of a percentage of gross receipts in accordance with the license
agreement dated December 1, 1971, except that all new
facilities erected and installed, constructed and maintained, by
the Marina pursuant to this agreement shall be in the form of a
percentage of gross receipts under the following schedule:

For the first 24 months of operation, one percent (1%) of gross
receipts;

For the next 12 months of operation, two (2%) of gross receipts;
For the next 12 months of operation, (3%) of gross receipts;

For the next 12 months of operation, four percent (4%) of gross
receipts.

For the remainder of the original term of this Amended and
Restated License Agreement, five and one half (5 1/2%) of
gross receipts.

The "percentage of gross" in the 1971 license referred to above is:

12% of all gross income to the licensee from business transacted
on the licensed premises, with the exception of the covered boat
slips of which the licensee agrees to pay to the department of
parks (50%) of all gross income derived from their rental, and
with the further exception of food and grocery items sold by the
licensee on the premises, as to which the licensee agrees to pay
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to parks four percent (4%) of gross income derived from their
sale.
This discrepancy (paying 1-3% instead of 4% to 12%) has been made known to Parks
and Parks has concurred (November 4, 1994), stating that it "is currently reviewing all payment

schedules to determine if there are any improprieties."

Recently, other marinas have also paid less than what is required by their license
agreements. A Parks review of audit reports for Marina Management Services, Inc. (d.b.a.
State Dock at Lake Cumberland State Park) detected $129,094 in income not reported to Parks
for the period 1991-93. The difference was detected by a Parks comparison of audit reports
with the income concession reports delivered to Parks. These audit reports and other financial
documents were denied to the Program Review and Investigations Committee by Marina

Management Services.

At the time of the Paintsville Lake Marina assignment in 1993, the Rocky Knob
Associates (owners of the lease) were $30,000 in arrears on their rent payments to Parks. The
new licensee (assigned in 1993) agreed to pay this outstanding obligation as part of the
assignment of the license from Rocky Knob Associates to them. In August of 1994 Parks
determined that Paintsville Lake Marina owed Parks $455.09 in additional rent for April, May,
and June of 1994.

All marina licenses require various percentages to be paid to Parks on "gross income" or
"gross receipts" eamed, but only one marina, Kentucky Dam Village, reports paying on gross
receipts. The other marinas are deducting sales tax before calculating the rental percentage paid
to Parks. It may be argued that this practice is fair, but it is not in accordance with the contract.
The likely purpose of basing commissions on gross income was to establish a simple, non-

adjustable index for determining what marinas owe to Parks.
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State Dock at Lake Cumberland assigns all the sales tax it collects to the “other income"
category which carries the highest percentage of 12%. By deducting the tax in this category the
loss of revenue owed to the state is increased. In FY 1992/93 State Dock collected $274,143 in

sales tax. At 12% this represents a $32,897 underpayment.

As with the sales tax deductions, all licensed marinas deduct fishing licenses from gross
income before calculating the rate to the state, even though that is not a term of the license
agreement. The funds collected for fishing licenses are paid to the state, less an issuer’s fee.
The Auditor of Public Accounts found that rent is not paid on the issuer’s fee received by State
Dock. However, based on the terms of the lease agreement, State Dock should pay 12% of
gross receipts received from the sales of fishing licenses. For FY 1993, this payment would
have been $5,914.

State Dock at Lake Cumberland is also deducting from its total gross revenue the
income it receives from boat damage deposits that it uses to make repairs to boats (shown as
"Damage to Boats"). This gross income was $246,835 for FY 1992/93, and, if assessed at
12%, would yield $26,020. This is an underpayment to the state. The deductions for sales tax
and income received for boat damage made by State Dock at Lake Cumberland amounts to a
$58,917 commission underpayment in FY 1992/93. As noted above, five other marinas are
making similar deductions from gross income. Staff could find no reference in contracts to

allow for such deductions from the rate paid the state.

The state may also be collecting less "rent" than it is due as a consequence of marinas'
generating income in categories they don't report. Policy development and inquiry into these

practices seems warranted. Some of the categories include:

s
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. Used fleet boat sales - boats are sold on a scheduled
basis to generate revenue for replacement boats; Parks
regards this as "not income" but has no written policy.

. Private owner used boat sales brokerage commissions
(some marina owners receive commissions for private
boats sold at their marina).

. Slip rental forfeitures - MMS/State Dock was found by
the Auditor of Public Accounts not to be paying rent on
income obtained from forfeited deposits.

. Sub-leasing income producing activities and assigning
the income out of the "marina" to another corporation.

Required Prior Approvals Are Often Sought after the Fact

License agreements between the Parks Department and a marina operator contain
several reporting and approval requirements. Many of these reports and approvals are provided
after the fact, resulting in diminished control or input by the Department. Some recent examples
include requiring Department approval for sublease agreements and reconfiguration of docks
and slips and expansions. While reviewing lease files at the Division of Real Property, Program
Review staff noted sublease agreements which had been entered into by marina operators
without prior notification to the Department of Parks. In addition, during field interviews,
Program Review staff also encountered sublease agreements of which the Department has not

been made aware by the operator.

The extent of subleasing (approved or unapproved) is difficult to determine. Marina
Management Services (MMS) is a subsidiary of The Helvex Group (a Nevada Corporation).
Related to Helvex and MMS are perhaps eight to ten other sister and subsidiary corporations.
These corporations and their relationship to MMS/State Dock, Inc. cannot be ascertained until
audits comply with 304 KAR 1:010 and financial records are made available for legislative
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oversight. Multiple subleasing can reduce commissions by changing reportable income

attributed to the leasee.

RECOMMENDATION #6: ENFORCEMENT OF MARINA REGULATIONS

The Department of Parks should enforce 304 KAR 1:010. This enforcement will require

the development and usage of a comprehensive set of procedures.

Department of Parks Follow-up Response, May 1996

Parks reaffirmed its January 1995 agreement with this recommendation and its

associated procedures for enforcement of 304 KAR 1:010.

Program Review Staff Follow-up Response, June 1996

Staff asked Parks on June 5, 1996 to provide copies of letters sent to marina operators
as part of its stated policy (January 3, 1996; May 31, 1990) that, "The Marina operator will be
informed in writing of its compliance or noncompliance with all aspects of the license
agreement”. Copies of these letters were received from Parks on June 13, 1996. These letters
indicated that several marina audits still do not address the issue of compliance with the license

agreement.
RECOMMENDATION #7: REVIEW MARINA COMMISSION INCOME

The Department of Parks should review all commissions received during the past five
years, along with the terms and conditions for such commissions as set forth in license
agreements. A report should be presented to the Program Review and Investigations

Committee (by March 1, 1995) identifying all commission underpayments, along with a
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plan for their recovery. This plan should also identify what steps will be taken to ensure

that such underpayments will not occur in the future.

Department of Parks Follow-up Response, May 1996

A final reconciliation of audits and monthly concession reports resulted in the payment
to Parks of $40,190.54 by State Dock, Inc., and an agreement to pay Parks $58,267.10 by the

Green River Marina owners. These figures represent unpaid commissions owed to Parks.
RECOMMENDATION #8: PRIOR APPROVAL AND FULL DISCLOSURE

The Department of Parks should rigorously enforce license agreement provisions which
require prior approval for building, subleasing and other activities. Construction
projects should require prior approval of plans and specifications. Sublease approval
should require full disclosure of corporate structures and finances. This disclosure
should include the identification of all shareholders, officers, partners and all sister and

subsidiary corporations, rate schedules and contract terms.
Department of Parks Follow-up Response, May 1996

Parks' response of May 31, 1996 reaffirmed its January 1995 response. This response
stated that "all lease holders have been notified that any subleases entered into without the
Department of Parks prior approval will be considered a breach of contract. Any existing
subleases are to be brought to the attention of the Department of Parks to ensure approval was
previously given." Additionally, in April 1995 the Commissioner of Parks stated before the

Program Review Committee that:

. Several procedures are in place to determine subleases
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. Parks is reinstituting the dockage license agreement

. The APA would participate in six audits.

Program Review Staff Follow-up Response, June 1996

. On June 6, 1996 Program Review & Investigation staff
requested Parks to provide staff with copies of
notifications sent to marinas regarding this issue and all
marina responses. Copies of these notifications, marina
responses and related documents were provided by

Parks on June 13, 1996.

° The owner/controller of the company that holds the
license for Lake Cumberland State Dock, MMS, stated
to Parks that he would fire anyone who gave information
about a slip renter or houseboat renter to a park

manager.

. The APA halted audits of marinas, due to the Supreme
Court ruling that annual marina audit contents could not

be made public.

Open Records Status of Financial Reports

Beginning early in 1994, the Program Review Committee tried to procure the license
agreements and marina audits for the last three fiscal years. The Tourism Cabinet refused to

provide the audits, because the Franklin Circuit Court had entered a temporary restraining order
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blocking their release in a case between the private company (MMS) and its predecessor. In
April 1994, MMS actively sought to block the investigation of the state parks marinas. Initially,
MMS refused to authorize the Parks Department to release its licensing agreements and audits,
forcing Program Review to subpoena the documents from the Parks Department on August 24,

1994.

Thereafter, MMS sued to enjoin Program Review from obtaining these documents from
the Department of Parks, the agency required to maintain these records. MMS took action to
inform the other marina operators of the pending release of their audits. On October 11, 1994,

the Franklin Circuit Court allowed additional marinas to intervene in the lawsuit.

On December 7, 1994, after an in camera review of the marina audits, the Court held
that the audits (and other documents) are not confidential or proprietary documents under the
open records statute. In the opinion of the court, the release of these documents would not give

an unfair commercial advantage to competitors. Regarding audits, the court order stated:

Even assuming the reports required by 304 KAR 1:010
Section 2  would meet the requirements under KRS
61.878(1)(c)1c., it is the Opinion of this court that KRS
61.878(5) provides for the sharing of this information with the
Legislative Program Review and Investigations Committee.
The General Assembly, exercising its role of oversight and
review, must have access to certain information if that
oversight and review of state agency operations are to be
conducted in a complete and through manner. The
information request by the General Assembly is ". .
necessary in the performance of a legitimate govemment
function." KRS 61.878(5).

The Kentucky Court of Appeals agreed with the Circuit Court. When the matter was
appealed to the Supreme Court of Kentucky, that court affirmed the committee's statutory right
to the financial audit under KRS 6.900, the committee's statute. However, without an in camera

review of the audits, the court also refused to allow the release of the audits to the public, stating
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that they contained proprietary information that is exempt from disclosure under the Kentucky

Open Records Act, KRS 61.870-884.

In a dissenting opinion, two Supreme Court Justices agreed with the lower courts that

these audits should be disclosed to the public. The dissent stated:

Currently, there is a trend in govemnment toward the
privatization of various services which have been traditionally
performed in the public sector. It is thought that in many
cases privatization would improve the efficiency, economy
and delivery of services. However, it would be unfortunate
that this worthwhile development might be tainted by the
cloak of secrecy. It would be unfortunate if by contracting out
any service, information which had been available to citizens
and taxpayers could be hidden from public scrutiny. The
result would be an absence of public oversight of both the
private contractor and the public oversight who awarded such
private contracts. When public funds are involved in any way,
the public has an absolute right to expect that clear and open
accountability be maintained.
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CHAPTER VII

MAKING STATE MARINAS MORE PRODUCTIVE

For state park marinas to operate more productively, it will be necessary to identify restrictions
to productivity, and revenue enhancements. Alternatives and initiatives that can be undertaken
to address these issues should be reviewed. Privatizing park facilities in order to increase their
profitability has been in discussion for a number of years. It has not been demonstrated that
such arrangements provide the most profitable alternative for the Parks, even though the
private sector has flexibility in fiscal and procurement management that Parks does not.
Limitations on Parks' capacity for-effective management, such as statutory and budget
restrictions, impact its ability to expand and manage rental fleet equipment. These restrictions
limit timely maintenance funding. This limitation can produce more costly problems by the
time funds are available. Parks' ability to generate revenues is restricted by such facility
limitations as size and location, and by a lack of business practices, such as marketing and

competitive pricing.

There are areas in which Parks can enhance revenues through initiatives within its
control. Increased awareness of the targeted markets for marinas can improve merchandising
selections in marina ship stores and marketing approaches to attract more marina customers.

Rates should be kept competitive with those of surrounding marinas. Items or services that

s
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cannot be provided by Parks can be made available by sublease agreements, attracting

additional customers.

In Chapter Il it was demonstrated that state-operated marinas produce revenues
substantially above operating costs (43% over cost in FY 1992/93). Gross receipts from these
seven state-operated marinas produce greater gross revenue than the rent/commission
payments to the state from the eight leased full service marinas. The changing ownership of
leased marinas, the declining commissions paid the state, the loss of state control, and
increased resistance by marina operators to disclose mandated financial and operational
information all combine to suggest that privatization is not providing an easy solution for Parks'

marina budget difficulties.

In order to operate marinas more productively it will be necessary to identify
restrictions to productivity, and revenue enhancements. Parks needs to address these barriers
to increased revenue production at marinas by changing policies and procedures as necessary,
or by recommending statutory changes where applicable. Whatever procedures are put into
place, they will not be effective unless properly managed.

Statutory and Budget Restrictions Limit Effective Management of Park Facilities and
Services

Parks officials indicate that the realities of the state's budget process make it difficult to
divert capital outlay dollars to purchase rental boats when more pressing park needs are
specified to be covered from those funds. This report does not argue that certain purchases are
more necessary or more important than others. However, one of the most popular services
provided at the state-operated and leased marinas is the rental of a variety of boats, including
fishing and paddle boats, pontoon and power boats, and houseboats. The latest boat attraction
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is jet skis, which rent for $30 to $40 dollars an hour. These boat rentals generate millions of

dollars for leased marinas.

One budget restraint encountered by managers of state-operated marinas prevents
maximizing revenues from rental fleets. Managers say the budgeting process seems to favor
expensive repairs over replacement. The private sector usually sells their rental boats
according to a predetermined schedule, in order to ensure that resale value is maximal and
repair costs are minimized. Pontoons are scheduled to be sold at three years, houseboats at
five to seven years, and jet skis in as little as 30 days for one marina. Funds received from
sales are rolled back into their rental fleet for replacement boats. The state however, must keep
its boats as long as it can keep them afloat, and often spends more than they are worth to
rebuild them. According to one state marina manager, Parks spent $6,250 to rebuild and re-
engine several old pontoon boats, when new boats with full warranties could be purchased for
$8.995. Before these repairs were made, over half the rental fleet was disabled through the
season, producing no income, estimated at a season loss of $9,000 - $11,000 for 1993. This
happens because, while funds for repurchase are not available, state policies and regulations do

allow for extensive repair expenditures.

The discounted cost the state has been able to get for boats/motors through price
contracting or bid processes is so favorable that, according to one marina manager, "the state
could sell rental boats after three years of use and recapture nearly eighty percent of their
original purchase price." New boats could then be purchased to replace them, minimizing
repair cost and down time, while maximizing rental desirability and customer satisfaction.
According to Parks, new pontoon boats sell for an average of $8,995. If used for three years
and sold for 80% of thf: purchase price ($7,200), the actual cost per year would be $600. If

rented for $4,667 a season, the adjusted gross profit would be $4,000 in excess of the
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amortized cost per year. Using these figures, a fleet of ten pontoon boats will generate

$120,000 in three years, less expenses.

According to Parks marina managers and private marina operators, rental boats,
including the limited boats at several state-operated marinas, generated revenues above their
cost many times over. Additionally, these boats stay fully booked during the season,
particularly weekends and holidays. The marina at Rough River produced $41,684 in rental
income from April through September of 1994, with seven to nine pontoon boats, an average

revenue of $4,667 per boat for a season.

Funds from the Sale of Surplus Equipment Are Lost to Park Marinas

When state-operated marinas sell surplus equipment (including rental boats) the
proceeds are not returned directly to the marina to offset boat replacement costs. Ten percent
is retained by the Finance Cabinet to cover the cost of the sale, and ninety percent accrues to
the Parks' agency receipt accounts for re-appropriation. Revenue from surplus sales could be
returned directly to the Park marinas to be used as a revolving fleet fund. Precedent for this is
found in the state motor pool, where proceeds from vehicle sales and auctions are diverted to a

revolving fund from which new vehicles are purchased.

The critical need for ongoing maintenance, renovation and repair of parks facilities in
generﬂ is no less important for its marinas. Over the last two decades, neither Parks nor the
lease operators have carried out in a timely manner the full extent of marina maintenance and
repairs necessary to keep them up to standard. This is due in part to the dispute over who is
responsible for the cost. This lack of timely maintenance has resulted in Parks expending
$1,764,579 for 1989—91 to bring some leased facilities up to standard. In spite of these state

expenditures, the remaining need for marina renovation or replacement was so great at some
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facilities, that the Department of Parks allowed some lease operators to gain ownership of
floating facilities by purchasing replacement facilities with their own funds. Due to this
gradual replacement of components at state-owned marina facilities, it is difficult to keep track

of what portions of these marinas are still owned by the state.

State-operated marinas are also showing age, and repair funds are included in the
Revitalization Bond Issue for three of these marinas. If a percentage of revenues from each
park-operated marina were earmarked for repairs, renovations or maintenance, and held in
escrow until needed, budget requests for state general funds for marinas could be focused on
capital expansion or replacement items only. The 1994 General Assembly approved legislation
allowing Parks to increase fees at the parks and earmark the increase to a revolving
maintenance fund. This pool would be established for the entire park system, not specifically
for individual facilities. While the creation of this fund by parks is a sound decision, it will be
some time before it can support the entire park system. A specific account for marinas would
better protect them from deterioration and ensure that they remain operable, generating income,

and under state operating control.

Privatization May Not Be the Solution to Marina Productivity

There have been numerous discussions over the last decade regarding privatization of
state parks. The findings of this report regarding difficulties with lease operator records,
declining lease payment percentages, and the general difficulties encountered in managing
contracts do not appear to support full privatization as the best or only way to increase marina
productivity. Greater revenues could be realized by Parks if leases were renewed or re-
negotiated, with agreements from the lease operators to pay a greater percentage of revenues.

Parks may also refuse the approval of leased marina sales without an improvement in the state's
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position, or by opening leases to publicly advertised, open bid processes. This approach could
identify other private operators who may be interested in offering better terms for existing

contracts, including a greater retum to the state.

Annual Disassembly of Rough River Marina Reduces Revenue and Increases Expenses

Rough River Reservoir is a flood control lake and the water level is dropped each fall
to reserve room to impound winter floods. The water level at the present location of the Rough
River Marina is so shallow that the marina has to be evacuated, disassembled, and pushed out
into the lake before the Corps draws down the lake. All boats must be pulled out and dry-
docked for five to six months each year. This practice is costly and risks damage to larger,

heavier boats, such as houseboats and cruisers.

If this marina were permanently moved to deeper water, as proposed by the current and
former Park Managers, it could remain open and generate revenue all year. The marina
manager stated that houseboat and cruiser owners want to stay in the water and there is a
waiting list for 45 additional slips. This change would generate substantial additional revenue,
estimated by the park manager at $30,000 annually, and reduce the wear and tear this marina
sustains from being moved twice each year. The Parks Revitalization Bond Issue contains
nearly $1,000,000 for renovation and repairs at this marina. If, when planning the expenditure
of those funds, Parks were to include moving the marina to a location capable of sustaining a

sufficient year-around water depth, this marina would produce larger revenues.

Ship Stores and Head-Docks Can Generate More Revenue

Increasing the sales area and carrying a good stock of boater merchandise were

consistently mentioned by marina operators as an underutilized way to increase revenues.
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These included "hot" items, like life and ski jackets, inflatables, boat supplies. food items,
clothing and fishing gear. Private and leased marina operators had substantially increased sales
areas or were attempting to do so. The state-operated marinas, including the three highest use
marinas, have very small sales areas, and marina managers stated they would have greater
sales if they had more space. Dale Hollow marina has the highest traffic and generates the
largest merchandise sales ($108,558 for FY 1993/94) despite having the smallest sales area, a
10' X 10' room, which also houses all marina operations. Most of the Dale Hollow sales
revenues are from gas and ice sales, but other sales could be substantially increased if the head
dock had an expanded merchandise display and sales area, and was stocked with high demand

merchandise.

Parks initiatives, such as surveying customers to determine what merchandise should
be stocked for sale in the ship store, or determining what other marinas are selling, could
increase sales at all facilities. Surveying customers regarding additional services desired could

also be beneficial and result in greater productivity at state-operated marinas.

Targeting Marketing Initiatives Can Attract More Marina Customers

Few fishing tournaments are held at state park marinas. The marina operators did not
appear to be enthusiastic about these events and only participated if the park has initiated the
event. However, a private marina resort operator on Kentucky Lake indicated that the fishing
tournaments he was attracting were going to "make his off season." Most fishing toumaments
are held in the early spring and fall and provide additional business before and after the busy
summer vacation months. This resort just opened a new lodge facility in May 1994 and is
expecting a profit to be realized the first year. Fishing tournaments have become this marina's

"niche" marketing target. The operator’s primary concern wasn't in attracting more business in
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the summer months. His facilities could only handle a limited number of guests, and that
number was always reached. During Program Review's visit to this marina a Red Man Fishing
Tounament was beginning and the toumament officially ran Friday through Sunday.
However, Wednesday and Thursday were practice days, and participants began registering on

Tuesday. He expected to clear approximately $30,000 on the event.

Realizing the financial benefits of these tournaments, this operator took initiatives to
“cater" to the needs of participants by providing additional staff in the parking lots to assist with
parking, loading and unloading of boats. The restaurant opened at 4:30 a.m. to serve breakfast
before the start of the tounament. These services took additional time and effort but appear to
be paying off. For the 1995 season, this operator estimated that approximately thirty fishing

tournaments have been booked at his resort during the off season.

Accommodating tournaments of this caliber and size at a state resort park would
require a cooperative effort between. the park and licensed marina operators. However, it

appears that the cooperative effort could be beneficial to both parties.

State-owned Marina Rates May Be Below Market

Leased marina operators and park managers indicate that the Parks Department has
been reluctant to approve requests for increased boat slip rental rates. Private industry
continually monitors rates charged by competitors for like services and adjusts rates, as
necessary, to remain competitive. While this approach may require occasional rate reduction,
generally the adjustment is upward. By contract agreement, the Department of Parks controls
rates charged by leased marinas. It also sets rates at state-operated facilities. The reluctance to
approve rate increases l}as resulted in a loss of revenue. In one marina manager's words these

low rates result in “a loss of the better boats whose owners come to the marina regularly and
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spend money at the facilities. . ." On the other hand, owners who only want storage for their

boats in the least expensive slips available seldom use the facility or spend any money.

Parks has indicated its intention to keep rates low in order to make the facilities
available to as many Kentucky citizens as possible. There are no discounts, however, or
priority preferences for Kentucky boaters over out-of-state boaters using these marinas. A
substantial percentage of boat slip renters are out-of-state boaters, who prefer to store their
boats rather than transport them long distances. Generally these marinas remain full, with
waiting lists for available slips. If state marina slip rates are lower then those of other marinas
in the area, the discount may attract more out-of-state boats, resulting in fewer slips available
for Kentuckians. Parks should monitor comparable rates at other private marinas and adjust

their rates accordingly.

Furthermore, lower rates offered at state marinas represents unfair competition to other
marinas, which must keep their rates lower accordingly. This may be detrimental to private
operators who do not have the benefit of partial subsidy by the state. It seems it would be in

the best interest of all concerned to keep pace with private marina rates.

Additional Services May Be Provided or Subcontracted to Obtain Additional Revenues

State-operated marinas might enhance their productivity by expanding service
offerings. Several marina managers and Park managers suggested additional services they
would like to provide, including:

o A full-time marina mechanic to service customer boats
while maintaining the parks’ rental boat fleet;

. Lease of jet skis through a sub-contract provider; and

Fy

Program Review and Investigations 83 State Park Marinas



CHAPTER VII

o Expanded rental fleets, slips, bait and tackle, and
specialty items.
The major hindrance to an employee or manager taking the initiative to push for an
expansion of services is that additional funds generated at the marina can't be returned to the

facility to cover other costs, such as renovation or additional equipment.

Parks should challenge marina operators and managers to investigate revenue-
generating expansion areas and make proposals for their addition to marina service offerings.
If policy changes are inadequate to clear the way for productive proposals, Parks should
recommend statutory flexibility from the next General Assembly. If the state wants initiative
from park managers and employees, some tangible benefit to their park should be expected in

return.

RECOMMENDATION #9: REDUCING REGULATORY AND POLICY
RESTRICTIONS

The Department of Parks and the Finance and Administration Cabinet should review
regulations and policies restricting purchasing and surplusing at marinas. New policies
or regulatory relief should be developed, enabling marinas to operate in a more
business-like fashion. This should include the ability to make more timely surplus sales
and to replace boats and equipment. Proceeds from surplus sales should be returned
directly to the marinas for the replacement of boats and equipment. Additionally,
flexibility for timely maintenance and repairs of boats and equipment should be
considered. The Department of Parks should conduct a pilot program at one marina

with a schedule of boat sales and replacements as per this recommendation.

/
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Development and implementation of this pilot should be reported to the Program

Review and Investigations Committee on July 1, 1995.

Department of Parks Follow-up Response, May 1996

The May 1996 follow-up response of Parks reaffirmed its 'January 1995 response and
added "The Department indicated on January 23, 1995, that a pilot project would be
undertaken involving a _schedule of boat sales and replacements per Program Review's
recommendation. Enclosed is a copy of commissioner Lovely's letter of May 8, 1995, which
outlines the department's approach to the pilot project.” The last sentence of the January 1995
response, "Maintenance and repairs to boats will be addressed in the long range plan developed

in recommendation #10," is deleted in the Parks' May 1996 response.

Program Review Staff Follow-up Response, June 1996

The Parks Commissioner's May 8, 1995 letter states that a 3-year pilot will be started
in 1996. On June 12, 1995 staff requested that Parks provide staff with the name of the marina
at which the pilot is being conducted and the number of boats purchased and/or sold in
accordance with this pilot. The marina is Kincaid Lake; two pontoon boats were purchased.
The purchase, rental, and resale pilot is for one year. The Commissioner’s letter and the
example given by Program Review and Investigations staff in support of the recommendation

talk in terms of a 3-year pilot period.
RECOMMENDATION #10: MARINA LONG RANGE BUSINESS PLAN

The Department of Parks should develop a long range business plan for marinas that
identifies goals and objectives for increasing revenues. The plan should include, but not

be limited to, targeted marketing initiatives, expanded sales areas, and year round
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operation of marinas. This plan should be submitted to the Program Review and

Investigations Committee by July 1, 1995,

Department of Parks Follow-up Response, 1996

In January of 1995 Parks agreed with the recommendation and provided the Program
Review committee with a University of Kentucky report, "A Study of Four Kentucky State
Park Marinas”. The four marinas were Buckhom, Dale Hollow Lake, Jenny Wiley, and Rough
River Dam. This report was submitted in August of 1995 and again 1'11‘May 1996 as the Parks'

response.
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CHAPTER VIII

MARINA EXPANSION

The most obvious source for revenue increase is the addition of marina facilities.
Obstacles to expansions of marina facilities include private marina owner protests over
increased competition, and the uncertainty of whether an improved state-operated marina
would remain state property or be taken over by a private operator. Necessary resources for
additional facilities are scarce; however, some expansions could recapture costs in a short
period of time. Additional slips could be added at several state-operated marinas without

increasing personnel or operating expenses.

Several possible revenue enhancements would not be capital intensive; others would
not be labor intensive. With some capital investments, facility expansions, and changes to year
around operations, state-operated marinas can produce greater revenue. Several million dollars
in Parks Revitalization Plan bond funds approved by the 1994 General Assembly will be
allocated to marinas for capital expenditures, including Rough River, Jenny Wiley, and Dale
Hollow. If Parks, while planning these expenditures, builds in revenue enhancement projects
along with repairs, the marinas could return even greater revenues to the parks. Operational
policy, administrative regulations, and even statutory changes may be necessary to free up

marinas to produce a greater return. Policies directing quicker turnover of boat rental fleets

4
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and directing surplus funds from sales to the repurchase of replacement boats may require

statutory change.

Expansion of state park marinas would generate revenues that are much needed by
Parks. The Parks Revitalization Bond Issue, when presented to the General Assembly, was to
include revenue enhancement projects. However, projects relating to marinas are almost

exclusively replacements or renovations, rather than expansions.

Park marinas cannot expand or become more productive unless the Department of
Parks and the Tourism Cabinet overcome a reluctance to operate facilities that generate
revenue similar to that of privately operated facilities. Restricting marinas from operating at a
capacity they can sustain and which maximizes revenue is a political decision rather than a
sound fiscal decision. The 1994 Program Review state parks study reported that the Secretary
of Tourism had agreed not to build any additional rooms at state park lodges, in exchange for

the private sector’s support of the bond issue to revitalize the state parks.
Private Marina Owner Protests Have Limited Expansion of One State Park Marina

When staff asked Parks why it had not expanded the slips at Dale Hollow Marina
(located on a major lake with no real competition within miles), Parks stated that the Corps of
Engineers would not permit expansion, due to the limited space within the cove that holds this
marina. When asked for written documentation of a formal request to approve dock expansion
that was denied by the Corps, Parks provided Program Review staff with a letter to the Corps
of Engineers requesting 30 additional slips (dated August 1994). Staff obtained a copy of the
original site plan for the marina (early 1970s) and discovered that the originally proposed
marina would have inclgded 190 slips (100 open and 90 covered).
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Corps of Engineers (COE) officials disagreed with Parks’ statement regarding COE-
imposed limitations based on the size of the Jones Branch cove. COE officials informed staff
that the 154 other slips were never built because protests from private marina operators to their
respective Kentucky and Tennessee congressional delegations had secured an agreement from
Parks not to build the marina as planned. The agreement also provided that the 36 slips that
were built were to be courtesy docks and were only later converted to "rental” slips. However,
the additional docks have not been built. Staff inspection of the cove reveals that over two
hundred slips could be located there, if modeled after the original design. The COE informed
staff that it would not apply the previous restriction. The proposed 30 slips were approved on

December 2, 1994,

The Dale Hollow marina manager stated that if 100 additional slips were constructed,
replacing the swinging buoys (boat tie ups), he could operate them without additional staff. He
estimates that he might need to spend a couple of additional hours a day but would no longer
have to work with the buoys, which waste space and time. Boats tied to these buoys swing a
full 360 degrees, due to wind direction changes, and take up the room of six to eight boat slips.
Further, he stated that in view of his waiting list, and the number of requests for slips he

receives continually, he is sure they would fill up quickly.

Park Managers Restrict Marina Operations for Fear of Privatization

One park manager stated that he was somewhat reluctant to propose broad expansions
for his marina, even though he was sure it would greatly increase the revenue produced at his
park. His reasoning was that if the marina became too successful, a private operator would
contact "the powers that be in Frankfort," acquire a long-term lease contract, and take the

marina away from the park. Staff was informed by one park manager that inquiries have been
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made and proposals have been tendered to gain control of existing state-owned or leased
marinas. Citizens have a right to expect that Parks would not be required to give up its most

productive revenue-producing marina operations for the private benefit of a few individuals.

Thirty to Forty New Slips Could Be Added Without Additional Personnel or Operating
Expenses

Marina and park managers repeatedly told staff that 30 to 40 additional boat rental slips
could be added to existing docks without requiring additional personnel, or without
substantially increasing operating expenses. Managers provided Program Review staff with
current waiting lists for dock space. New slips can be filled from their lists. The Department
of Parks has requested approval from the Army Corps of Engineers for the addition of 30 slips
at Dale Hollow State Park Marina. Representatives for the Corps' Nashville and Celina,
Tennessee offices informed Parks that the additional slips were approved under terms outlined

in their letter of December 2, 1994,

Construction Cost of Added Slips Recaptureable in Two to Three Years

The Parks Commissioner, in an August 2, 1994, letter to the Corps of Engineers,
requested approval to add 30 new slips at Dale Hollow Marina. He estimated 30 new slips
would generate $30,000 in additional revenue annually, or $1,000 a slip. If 100 slips were
added and rented at $1,000 annually, Parks would acquire $100,000 in additional revenue at
this marina annually, not including additional gasoline, merchandise, and other spin-off sales.
Parks personnel informed Program Review staff that it costs between $900 and $2,500 per slip
to construct additional boat docks during the off season. Rough River and other marinas
construct or reconstruct these slips during the winter, as do several private marina operators.

Calculating a per slip cost between $1,000 and $2,500, this investment could pay for itself in
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two to three years, depending on minimal additional operating and maintenance COSts and rental

fees.

Appendix C is a copy of the original (1970's) proposed marina layout for Dale Hollow
State Park, proposing 190 boat slips. This topographic map clearly shows that the Jones
Branch Cove could accommodate considerably more slips than the proposed 190, including the
present marina. In fact there are houseboat anchor buoys presently installed throughout this

cove beyond the proposed dockage area.

Staff was informed December 3, 1994, that the Army Corps of Engineers has approved
the expansion of thirty slips at Dale Hollow Marina. This marina is located on the largest body
© of water and has the most traffic of any of the state-operated marinas. Parks officials have
indicated that if funding could be located to expand additional slips at this marina, the
Department would approach the Corps for approval of the additional slips. If the Corps is now
willing to allow expansion and Parks is willing to pursue it, this may be an opportunity to
expand the state-operated marina having the greatest potential for increased productivity. Parks
should begin investigating funding sources, including a Corps of Engineers matching fund
project, or develop a proposal to bring before the General Assembly for authorization and

appropriation.
Parks Is Not Prohibited from Expanding Leased Marinas

There is no prohibition against Parks building new covered slips at any of the leased
marinas and requiring the lease operators to maintain and market them. The contract could
specify that the new facilities would be maintained by the operator from a maintenance escrow
account funded from Tevenues generated by the facility. During the last five years leased

marina operators have assumed increasing responsibility for expansions and replacements of
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declining facilities. These expansions of ship stores, slips, rental fleet moorage, and service
areas are generating additional revenues for operators while revenue rates paid to the state are

decreasing.

The state has invested in substantial repairs and renovations at Lake Barkley, where
Parks still owns most of the facility. The major income source there is from covered slips, on
which the state collects 50% of the revenues generated. The Department of Parks still retains
language in most leased contracts stating that covered slips owned by parks will be reimbursed

at 50% of gross revenue. Any additional state-owned slips would enhance revenues.
RECOMMENDATION #11: PLAN FOR MARINA EXPANSION

The Department of Parks should develop a comprehensive plan identifying feasible
marina slip and dock expansion at all state parks. It should identify those projects
which can be accomplished with current personnel resources and those which will
require additional personnel. This plan should review projects currently included in the
Parks Revitalization Bond Issue for expansion possibilities related to the present
project proposal. This plan should be submitted to the Program Review and

Investigations Committee by July 1, 1995,

Department of Parks Follow-up Response, 1996

In January of 1995 Parks agreed with the recommendations and provided the Program
Review committee a University of Kentucky report, "A Study of Four Kentucky State Park
Marinas". The four marinas were Buckhomn, Dale Hollow Lake, Jenny Wiley, and Rough
River Dam. This report was submitted in August of 1995 and again in May 1996 as the Parks'

response. The key finding was that Buckhom, Jenny Wiley, and Rough River marinas faced
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significant physical constraints to expansion. Dale Hollow. by contrast, could increase
revenues through a substantial expansion of dock slips. Other methods of increasing revenue

at these marinas were discussed.
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PROFILE
MARINA Buckhorn Lake Marina
Location: Buckhorn State Park
Buckhorn, KY

Status:

Marina State-owned

Park Resort
Owners/Operators Department of Parks
Contract Date/Expiration: NA
Facilities and Rates: 96 Open Slips

$20/mo. for single slip
$40/mo. for double slip

Rental Equipment:

Fishing boats, pontoons

Services: Gasoline, fishing supplies, food snacks,
souvenirs
Commission Rates NA
State Repair/Renovation Cost 1989- $26,686
1994
FY 1994 Net Receipts: $81,220
FY 1994 Operating Cost: $53,184
FY 1994 Net Sales (Income to State): $28,035
PROFILE
MARINA Greenbo Lake Boat Dock
Location: Greenbo Lake State Park
Ashland, Kentucky
Status:
Marina State-owned
Park Resort
Owners/Operators NA
Contract Date/Expiration: NA

Facilities and Rates:

55 Open slips

$35/mo. or $245/yr.

Rental Equipment:

Pontoons, motor boats, row boats, canoes,
paddle boats

Services: Gasoline, fishing supplies, food snacks,
souvenirs and RV suplies
Commission Rates NA
MARINA Continued Greenbo Lake Boat Dock
Program Review and Investigations 97 State Park Marinas




Appendix

State Repair/Renovation Cost 1989- $12,968
1994
FY 1994 Net Receipts: 367,486
FY 1994 Operating Cost: $43.116
FY 1994 Net Sales (Income to State): $24,369
PROFILE
MARINA Jenny Wiley Marina
Location: Jenny Wiley State Park
Prestonsburg, Kentucky
Status:
Marina State-owned
Park Resort
Owners/Operators NA
Contract Date/Expiration: NA
Facilities and Rates: 205 Open slips
$2/ft. per mo.
Rental Equipment: Pontoons
Services: Gasoline, fishing supplies, food snacks,
souvenirs
Commission Rates NA
State Repair/Renovation Cost 1989- $141,924 .26
1994
FY 1994 Net Receipts: $180,984
FY 1994 Operating Cost: $83,842
FY 1994 Net Sales (Income to State): $96,243

8 Program Review and Investigations 98 State Park Marinas



Appendix

PROFILE
MARINA Dale Hollow Boat Dock
Location: Dale Hollow State Park
Bow/Burkesville, Kentucky
Status:
Marina State-owned
Park Recreation
Owners/Operators Department of Parks
Contract Date/Expiration: NA
Facilities and Rates: 36 Open slips
$1,100/yr. (effective 1/1/95)
Rental Equipment: Fishing boats, pontoons, runabouts
Services: Gasoline, souvenirs, restaurant, boating
supplies
Commission Rates NA
State Repair/Renovation Cost 1989- $40,001
1994
FY 1994 Net Receipts: $163,996
FY 1994 Operating Cost: $76,907
FY 1994 Net Sales (Income to State): $87,389
PROFILE
MARINA Kincaid Lake Marina
Location: Kincaid Lake State Park
Falmouth, KY
Status:
Marina State-owned
Park Recreation
Owners/Operators NA
Contract Date/Expiration: NA
Facilities and Rates: 34 Open slips
$15/mo. for motor boats
$30/mo. per 2 pontoon slips
$150/yr.per slip
$2 overnight tie-up
Rental Equipment: Row boats, paddle boats, pontoons, motor
boats
Services:
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Commission Rates NA
State Repair/Renovation Cost 1989- N/A
1994
FY 1994 Net Receipts: $40,987
FY 1994 Operating Cost: $28,047
FY 1994 Net Sales (Income to State): $12,940
PROFILE
MARINA Lake Malone Marina
Location: Lake Malone State Park
Dunmore, Kentucky
Status:
Marina State-owned
Park Recreation
Owners/Operators NA
Contract Date/Expiration: NA
Facilities and Rates: 20 Open slips
$18/mo. for fishing boats
$35/mo. pontoons
Rental Equipment: Pontoons, motor boats, row boats, paddle
boats
Services: NA
Commission Rates NA
State Repair/Renovation Cost 1989- N/A
1994
FY 1994 Net Receipts: $13,259
FY 1994 Operating Cost: $13,874
FY 1994 Net Sales (Income to State): (8615) CR
PROFILE
MARINA Rough River Marina
Location: Rough River State Parks
Falls of Rough, KY
Status:
Marina State-owned
Park Recreation
MARINA CONTINUED Lake Malone Marina
Owners/Operators NA
Contract Date/Expiration: NA
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Facilities and Rates: 48 Covered slips
29 Houseboat slips
121 Open slips
$400 min.
$600 max.

Rental Equipment: Pontoons, fishing boats, row boats

Commission Rates NA

State Repair/Renovation Cost 1989- $90,890.00

1994

FY 1994 Net Receipts: $226,555

FY 1994 Operating Cost: $143,396

FY 1994 Net Sales (Income to State): $83,159

PROFILE

MARINA Barren River Marina

Location: Barren River Lake State Park
Lucas/Glasgow, Kentucky

Status:

Marina State-owned/licensed
Park Corps of Engineers Lake

Owners/Operators Barren River State Boat Dock, Inc.

Contract Date/Expiration: Original term: 9/1/77 - 9/1/97
Amended term: 4/15/94 - 2017

Facilities and Rates: 40 Covered slips
120 Open slips
$650/yr. min.
$1400/yr. max.

Rental Equipment: Houseboats, deluxe pontoons, passenger
pontoons, ski boats, wave runners, bass
boats, fishing boats w/motors

Services: Snacks, fishing supplies, souvenirs,
gasoline
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MARINA CONTINUED Barren River Marina

Commission Rates 12% gross income except;

50% covered slips rental

4% good sales

5% boat services

5% boat rentals

27% gas gross sales

1% to 5.5% in annual graduated increases
for newly constructed facilities paid for by
leasee (These contract amounts have not
been followed by License.)

Financial Investments
State Repair/Renovation Cost '89 - | $40,971

'94 $440,000*
Licensee Investment

FY 1993 Gross Receipts: $343,454

Income to State FY 1993 $48,515

Operating Cost

*This investment was to be made as a result of a lease renegotiation in 8/94. The
investment is to be made on projects to be completed by 1/97.

PROFILE
MARINA Green River Marina
Location: Green River Lake State Park
Campbellsville, KY
Status:
Marina State-owned/licensed
Park Recreation
Corps of Engineers
Owners/Operators Green River Marina, Inc.
Green River Associates, Inc.
Contract Date/Expiration: Original term: 12/1/71 - 12/31/90
Amended 10/13/89 - 12/31/2015
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MARINA CONTINUED Green River Marina

Facilities and Rates: 60 Covered slips
25 Open slips

95 Covered slips
55 Open slips

$710/yr. min.
$2,250/yr. max.

Rental Equipment: Houseboats, pontoons, ski boats, wave
runners, bass boats, fishing boats

Services: Mechanical dealership, new boat sales and
services, gasoline, snacks, groceries,
boating supplies, souvenirs

Commission Rates 12% gross income except;

50% gross rent covered slips

4% gross sales

1% to 5.5% annually graduated for newly
constructed facilities at leasee expense
(These contract amounts have not been
followed by License).

Financial Investments
State Repair/Renovation Cost '89 - $13,596

'94 $374,300*
Licensee Investment

FY 1993 Gross Receipts: $547,586

FY 1993 Operating Costs:

FY 1993 Income to State: $5,937

The bolded numbers on this page indicate the numbers of slips as counted by the marina
operation, the other numbers are the slip counts provided by the Department of Parks.

*This investment was to be made as a result of a lease renegotiation in 8/94. The
investment is to be made on projects to be completed by 1/97.
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PROFILE
MARINA Kenlake Marina
Location: Kenlake State Park
Aurora, Kentucky
Status:
Marina Leased
Park Resort
Tennessee Valley Authority Lake
Owners/Operators Kenlake Marina Corp

Contract Date/Expiration:

Original term: 8/12/1962 - NA
Amended term: 7/1/1988 - 11/23/2017

Facilities and Rates:

130 Covered slips

$1275/mo. for 30’ slips (min)
$1900/yr. for 40’ slips

$2400/yr. for 50’ slips (max)

Yearly outside dockage rates are based
upon $2.50/ft. per mo.

Rental Equipment: Fishing boats, pontoons, ski boats, wave
runners
Services: Restaurant, groceries, snacks, marine parts

and accessories, gasoline, mechanical
services, fishing supplies

Commission Rates

50% on all gross income except:

4% of gross income from food and
groceries
12% of commissions on license

5% of gross income from labor and
servicing
27% of gross profit on gasoline sales

5% of boat rentals

1% to 5.5% over 6 years of gross

receipts on all income after new facilities

are built

MARINA Kenlake Marina
Financial Investments

State Repair/Renovation Cost '89 - | $133,170
'94 $1,200,000

Licensee Investment
FY 1993 Gross Receipts: $525,319
FY 1993 Operating Costs: $13,874
FY 1993 Income to State: $78,414
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PROFILE
MARINA Lake Barkley Marina
Location: Lake Barkley State Park
Cadiz, KY
Status:
Marina State owned/licensed
Park Resort
Corps of Engineers lake
Owners/Operators Higgins Marina, Inc.

Contract Date/Expiration:

2/27/1974 to 12/31/1999

Facilities and Rates:

112 Covered slips

48 Open slips

$44 min. per mo. or $2/ft. per mo. open
slips

$1,848/yr. max. covered slips

Rental Equipment:

Fishing boats with and without motors,
pontoons, ski boats, wave runners, paddle
boats

Services:

Snacks, groceries, boating and fishing
supplies, gasoline

Commission Rates

12% on all gross income except:

50% of gross income from covered slips
4% of gross income from food

27% of gross profit from gasoline sales
5% of gross income from boat rentals

Financial Investments

State Repair/Renovation Cost '89 -
'94

Licensee Investment

$894,914.00
N/A

FY 1993 Gross Receipts:

$583,743.87

FY 1993 Operating Costs:

FY 1993 Income to State:

$104,976.72

Program Review and Investigations
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PROFILE
MARINA Kentucky Dam Marina
Location: Kentucky Dam Village State Park
Gilbertsville, Kentucky
Status:
Marina Partial state owned/leased
Park Resort
Tennessee Valley Authority Lake
Owners/Operators Barnes Marina Holding Company

Contract Date/Expiration:

Original term: 6/13/73 - 12/30/1998
Amended term: 10/15/1990 - 12/31/2018

Facilities and Rates:

34 Open slips 196
92 Open slips (55 transit slips)
(Note: continually adding more slips)

204 covered slips
135 Open slips (61 transient slips)

$735/yr. min.
$4,250/yr. max.

Rental Equipment:

Houseboats, fishing boats, pontoons, ski
boats, personal watercraft.

Services:

Snacks, souvenirs, boating supplies and
parts, fishing supplies, gasoline, repair
service

Commission Rates

12% on all gross income except:

50% of gross income from covered slips
4% of gross income from food

27% of gross profit from gasoline sales
5% of gross income from boat rentals

Financial Investments

State Repair/Renovation Cost '89 -
'94

Licensee Investment

$679,151.46
$1,275,000.00

FY 1993 Gross Receipts:

$1,188,603.23

FY 1993 Operating Costs:

FY 1993 Income to State:

$228,950.38

The bolded numbers indicate the number of slips as counted by the marina operator, the other numbers are

the slip counts provided by the Department of Parks.

s
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PROFILE
MARINA Lake Cumberland State Dock
Location: Lake Cumberland State Park
Jamestown, Kentucky
Status:
Marina Leased
Park Resort
Corps of Engineers Lake
Owners/Operators Marina Management Services, Inc.

State Dock Inc.

Contract Date/Expiration:

Original term: 8/9/1973 - 10/1/2000
Amended term: 12/5/1991 - 10/1/1215

Facilities and Rates:

159 Open slips

$650/yr. min.
$900/yr. max.

Rental Equipment:

Houseboats, ski boats, personal water-
craft, pontoons, fishing boats

Services:

Full service food, groceries, gasoline,
video rentals, souvenirs

Commission Rates

12% on all gross income except:
7% of gross sale of resale items
7% of gross income on all open boat
slips
4% of gross income from food items
5% of gross income from houseboats, ski
boats and pontoons
1% to 5.5% over 6 years on new
facilities

Financial Investments

State Repair/Renovation Cost '89 - $2,956.97
'94 $1,364,000*
Licensee Investment
FY 1993 Gross Receipts: $5,078,862
FY 1993 Operating Costs:
FY 1993 Income to State: $241,673
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PROFILE
MARINA Paintsville Lake Marina
Location: Paintsville Lake State Park
Paintsville, Kentucky

Status:

Marina Licensed

Park Recreation
Owners/Operators Rocky Knob Associates, Inc.

Contract Date/Expiration:

RFP Original term: 8/15/85 - 8/13/2005

Facilities and Rates:

1069 Open slips

40 Covered slips
66 Open slips

$780/yr. min.
$990/yr. max.

Rental Equipment:

Houseboats, deluxe pontoons, passenger
pontoons, ski boats, wave runners, bass
boats, fishing boats w/motors

Services:

Restaurant, groceries, fishing supplies,
gasoline, limited mechanical services

Commission Rates

5.5% of all gross receipts

Financial Investments

State Repair/Renovation Cost '89 -
'94

Licensee Investment

$0
$600 - $700,000.00 RFP

FY 1993 Gross Receipts: $124,673.09
FY 1993 Operating Costs:
FY 1993 Income to State: $6,757.62
PROFILE
MARINA Taylorsville Lake Dock
Location: Taylorsville Lake State Park
Taylorsville, Kentucky
Status:
Marina Licensed
Park Recreation
Corps of Engineers lake
Owners/Operators Taylorsville Lake Dock, Inc.
Contract Date/Expirdtion: RFP Original term: 12/9/83 - 12/1/2003

1 a’rogram Review and Investigations
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MARINA CONTINUED Taylorsville Lake Dock

Facilities and Rates: 144 Open slips
38 Open slips
26 overnight tie-ups

72 Covered slips
51 Open slips

$840/yr. min.
$1,785/yr. max.

Rental Equipment: Pontoons, fishing boats

Services: Deli, snacks, gasoline, mechanical services,
marine supplies, fishing supplies, souvenirs

Commission Rates 4% of all gross receipts for services

Financial Investments
State Repair/Renovation Cost '89 - | $0

'94 $550,000 RFP
Licensee Investment

FY 1993 Gross Receipts: $491,739

FY 1993 Operating Costs:

FY 1993 Income to State: $19,051
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Appendix

304 KAR 1:010. Accounting procedures.

RELATES TO: KRS 148.021

STATUTORY AUTHORITY: KRS Chapter 13A

NECESSITY AND FUNCTION: In order to control and evaluate the business activities of its
various licensees the Department of Parks finds it necessary to prescribe certain accounting
procedures to be used by its licensees. This administrative regulation will enable the Department
of Parks to evaluate the records and operation of its licensees' businesses.

Section 1. Accounting Records. (1) Prior to commencing business or upon written notice,
licensees shall obtain the services of a Certified Public Accountant or a firm of Cenified Public
Accountants for the purposes of developing an accounting system including a system of internal
controls covering all business operations conducted upon the premises covered by the license
agreement in order to maintain accurate financial records and books relating to the licensee's
operation. The accounting system developed shall meet the specific approval of the Department
of Parks. All cash registers, receipt documents, contracts, and other means of supporting a cash
or income transaction shall meet the specific approval of the Department of Parks. The licensee
shall bear all expenses related to development of an accounting and internal control system
including cash registers, receipt forms, and rental contract documents.

(2) The system used to record income must be in sufficient detail to disclose the amount of
income derived from each category of business conducted on the premises in order to facilitate
compliance with rental consideration provisions under the license agreement. A complete
income chart of accounts proposed for use and the rate of rental consideration due from each
source shall be submitted as a part of the accounting system study as set out in subsection (1) of
this section.

Section 2. Audit of Records. (1) Each licensee shall provide for an annual examination of the
statement of assets, liabilities, and capital income and expenses performed by an independent
Cenrtified Public Accountant or firm of Certified Public Accountants. The examination must
include a review of the system of internal control and the accounting of year-end closing proce-
dures and other supporting evidences necessary for the expression of an opinion on the financial
statements. A written memorandum shall be made setting forth the weaknesses, if any be
ascertained, in internal control and accounting procedures together with related suggestions for
the improvement thereof as noted during the normal review of internal control. A statement shall
be made in the audits as to compliance or noncompliance with the provisions of license
agreement and all related rules and administrative regulations pertaining thereto.

(2) The audit report and memorandum must include the names of the Commissioner of Parks
and the Commissioner of the Executive Department for Finance and Administration in the
address.

(3) The audit and review of internal controls shall be performed annually as of the close of
business on the day corresponding with the end of the licensees' fiscal year. The audit report and
accompanying memorandum must be submitted to the Commissioner of Parks and the
Commissioner of the Executive Department for Finance and Administration on or before the 15th
day of the fourth month following the close of the licensee's fiscal year.

(4) Included as a part of the audit record required in this section shall be a schedule which
sets out the names and addresses of all partners whether silent, active, or limited participating in
licensee's business operation authorized by license agreement if licensee is partnership, or the
names and addresses of all corporation officers and stockholders, if stock not pubhcly held, if
licensee if incorporated.

(5) The licensee shall file with the Department of Parks a statement setting out the date on
which he intends to end his fiscal year.

(6) The licensee shall bear all expenses connected with the audit examinations outlined in

this administrative regulation. (PARKS-Rg-3; 1 Ky.R. 755; eff. 5-14-75.)
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