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AN ACT relating to public administration.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 45A.343 is amended to read as follows:

(1)
Notwithstanding any other provision of law, local public agencies, excluding school districts, shall comply with KRS 45A.345 to 45A.460 when procuring construction services or materials for any local capital construction project that costs over one million dollars ($1,000,000).
(2)
Any local public agency may adopt the provisions of KRS 45A.345 to 45A.460. No other statutes governing purchasing shall apply to a local public agency that adopts[ upon adoption of] these provisions under this subsection.

(3)
Local public officials or employees involved in a procurement process for construction services under KRS 45A.345 to 45A.460, who have authority to recommend, approve, or execute a construction contract, shall document and report all procurement-related contact with potential or actual bidders, vendors, or offerors, or any person acting on their behalf, occurring from the date an invitation to bid or a request for proposals is issued until the contract is awarded. The report shall include the date, time, and place, and a summary of the substance of the contact, and shall be made to the chief procurement officer within two (2) working days of the contact. The chief procurement officer shall maintain a file of the reports, made available for public inspection, until at least three (3) years after the project is completed.

(4)[(2)]
After July 15, 1994, any contract entered into by a local public agency, whether under KRS 45A.345 to 45A.460 or any other authority, shall require the contractor and all subcontractors performing work under the contract to:

(a)
Reveal any final determination of a violation by the contractor or subcontractor within the previous five (5) year period pursuant to KRS Chapters 136, 139, 141, 337, 338, 341, and 342 that apply to the contractor or subcontractor; and

(b)
Be in continuous compliance with the provisions of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 that apply to the contractor or subcontractor for the duration of the contract.

(5)[(3)]
A contractor's failure to reveal a final determination of a violation by the contractor of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 or to comply with these statutes for the duration of the contract shall be grounds for the local public agency's:

(a)
Cancellation of the contract; and

(b)
Disqualification of the contractor from eligibility for future contracts awarded by the local public agency for a period of two (2) years.

(6)[(4)]
A subcontractor's failure to reveal a final determination of a violation by the subcontractor of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 or to comply with these statutes for the duration of the contract shall be grounds for the local public agency's disqualification of the subcontractor from eligibility for future contracts for a period of two (2) years.

Section 2.   KRS 45A.365 is amended to read as follows:

(1)
All contracts or purchases shall be awarded by competitive sealed bidding, except as otherwise provided by KRS 45A.370 to 45A.385.

(2)
The invitation for bids shall state that the award shall be made on the basis of the lowest bid price or the lowest evaluated bid price. If the latter is used, the objective measurable criteria to be utilized shall be set forth in the invitation for bids.

(3)
Adequate public notice of the invitation for bids shall be given prior to the date set forth for the opening of bids. The notice may include posting on the Internet or publication in a newspaper of general circulation in the local jurisdiction not less than seven (7) days before the date set for the opening of the bids. The public notice shall include the time and place the bids will be opened and the time and place where the specifications may be obtained.

(4)
The bids shall be opened publicly at the time and place designated in the invitation for bids. Each bid, together with the name of the bidder, shall be recorded and be open to public inspection, except as provided in subsection (8) of this section. Electronic bid opening and posting of the required information for public viewing shall satisfy the requirements of this subsection.

(5)
A contract shall be awarded with reasonable promptness by written notice to the responsive and responsible bidder whose bid is either the lowest bid price or the lowest evaluated bid price.

(6)
The local public agency may allow the withdrawal of a bid where there is a patent error on the face of the bid document, or where the bidder presents sufficient evidence, substantiated by bid worksheets, that the bid was based upon an error in the formulation of the bid price.

(7)
For local capital construction projects that cost over one million dollars ($1,000,000), the invitation to bid shall require the bidder to identify, in the bid, all subcontractors and major suppliers on which the bid relies. The local public agency shall not award a contract for any bid that does not contain this information.

(8)
Local public officials or employees shall not disclose the information on subcontractors and major suppliers required under subsection (7) of this section until the contract is awarded or until the agency rejects all bids and decides not to enter into competitive negotiations or to rebid the project.
Section 3.   KRS 45A.370 is amended to read as follows:

(1)
A local public agency may contract or purchase through competitive negotiation upon a written finding that:

(a)
Specifications cannot be made sufficiently specific to permit award on the basis of either the lowest bid price or the lowest evaluated bid price, including, but not limited to, contracts for experimental or developmental research work, or highly complex equipment which requires technical discussions, and other nonstandard supplies, services, or construction; or

(b)
Sealed bidding is inappropriate because the available sources of supply are limited, the time and place of performance cannot be determined in advance, the price is regulated by law, or a fixed price contract is not applicable; or

(c)
The bid prices received through sealed bidding are unresponsive or unreasonable as to all or part of the requirements, or are identical or appear to have been the result of collusion; provided each responsible bidder is notified of the intention to negotiate and is given a reasonable opportunity to negotiate, and the negotiated price is lower than the lowest rejected bid by any responsible bidder.

(2)
Proposals shall be solicited through public notice pursuant to KRS 45A.365(3) or any other means which can be demonstrated to notify an adequate number of qualified sources to permit reasonable competition consistent with the nature and requirement of the procurement. The request for proposals shall indicate the factors to be considered in the evaluation and the relative importance of each factor.

(3)
Written or oral discussions shall be conducted with all responsible offerors who submit proposals determined in writing to be reasonably susceptible of being selected for award. Discussions shall not disclose any information derived from proposals submitted by competing offerors. Discussions need not be conducted:

(a)
With respect to prices, where such prices are fixed by law or regulation except that consideration shall be given to competitive terms and conditions; or

(b)
Where time of delivery or performance will not permit discussions; or

(c)
Where it can be clearly demonstrated and documented from the existence of adequate competition or accurate prior cost experience with that particular supply, service, or construction item that acceptance of an initial offer without discussion would result in fair and reasonable prices and the request for proposal notifies all offerors of the possibility that award may be made on the basis of initial offers.

(4)
If discussions pertaining to the revision of the specifications or quantities are held with any potential offeror, all other potential offerors shall be afforded an opportunity to take part in such discussions. A request for proposals based on revised specifications or quantities shall be issued as promptly as possible, shall provide for an expeditious response to the revised requirements and shall be awarded upon the basis of the lowest bid price or lowest evaluated bid price submitted by any responsive and responsible offeror. No discussion shall be conducted with offerors after submission of revised proposals except for a compelling reason as determined in writing by the local public agency. The request for proposals shall state that an award is to be made without discussion except as herein provided.

(5)
Award shall be made to the responsible offeror whose proposal is determined in writing to be the most advantageous to the local public agency based upon the evaluation factors set forth in the request for proposals.

(6)
For local capital construction projects that cost over one million dollars ($1,000,000), the request for proposals shall require the offeror to identify, in the proposal, all subcontractors and major suppliers on which the proposal relies. The local public agency shall not award a contract for any proposal that does not contain this information.

Section 4.   KRS 45A.990 is amended to read as follows:

(1)
Any violation of KRS 45A.045 shall be deemed a Class D felony.

(2)
Any person who violates any of the provisions of KRS 45A.325 shall be guilty of a Class D felony. Any firm, corporation, or association which violates any of the provisions of KRS 45A.325 shall, upon conviction, be fined not less than ten thousand dollars ($10,000) nor more than twenty thousand dollars ($20,000).

(3)
Any person who violates any provisions of KRS 45A.330 to 45A.340 shall be guilty of a Class B misdemeanor, and in addition he shall be adjudged to have forfeited any statutory office or employment which he may hold.

(4)
Any willful violation of KRS 45A.690 to 45A.725 shall be a Class A misdemeanor.

(5)
Any person who willfully violates this code shall be guilty of a Class A misdemeanor.

(6)
Any employee or any official of the Commonwealth of Kentucky, elective or appointive, who shall take, receive, or offer to take or receive, either directly or indirectly, any rebate, percentage of contract, money, or other things of value, as an inducement or intended inducement, in the procurement of business, or the giving of business, for, or to, or from, any person, partnership, firm, or corporation, offering, bidding for, or in open market seeking to make sales to the Commonwealth of Kentucky, shall be deemed guilty of a Class C felony.

(7)
Every person, firm, or corporation offering to make, or pay, or give, any rebate, percentage of contract, money or any other thing of value, as an inducement or intended inducement, in the procurement of business, or the giving of business, to any employee or to any official of the Commonwealth, elective or appointive, in his efforts to bid for, or offer for sale, or to seek in the open market, shall be deemed guilty of a Class C felony.

(8)
Criminal penalties for violations of the laws which are in existence on January 1, 1980, shall not be impaired.

(9)
Any person who knowingly and willfully falsifies, misrepresents, conceals, or covers up, in writing or otherwise, any fact material to a decision to award or not to award a contract under this chapter shall be guilty of a Class D felony.

(10)
Any person convicted under subsection (7) or (9) of this section may be required by the contracting agency to forfeit any contract then held and shall be ineligible to receive any future contract or award from any state or local public agency for a period of five (5) years from the date of conviction.

(11)
Any violation of KRS 45A.455(5) or of the disclosure prohibition in subsection (3) of Section 3 of this Act shall be a Class D felony.
(12)
This section shall not apply to any officer or employee of a political subdivision, including a school district, nor to the procurement activities of any such political subdivision unless such political subdivision has elected to operate under KRS 45A.345 through 45A.460.

Section 5.   KRS 147A.021 is amended to read as follows:

(1)
The Department for Local Government shall have the following powers and duties:

(a)
To require any reports from local governments that will enable it adequately to provide the technical and advisory assistance authorized by this section.

(b)
To encourage, conduct, or participate in training courses in procedures and practices for the benefit of local officials, and in connection therewith, to cooperate with associations of public officials, business and professional organizations, university faculties, or other specialists.

(c)
To request assistance and information, which shall be provided by all departments, divisions, boards, bureaus, commissions, and other agencies of state government to enable the department to carry out its duties under this section.

[(d)
At its discretion, to compile and publish annually a report on local government.]
(2)
The Department for Local Government shall coordinate for the Governor the state's responsibility for, and shall be responsible for liaison with the appropriate state and federal agencies with respect to, the following programs:

(a)
Demonstration cities and metropolitan development act as amended with the exception of Title I of the Housing and Community Development Act of 1974 as amended through 1981;

(b)
Rural Development[Farmers Home Administration];

(c)
Veterans Administration Act as amended, as it pertains to housing.

(3)
The Department for Local Government shall provide technical assistance and information to units of local government, including but not limited to:

(a)
Personnel administration;

(b)
Ordinances and codes;

(c)
Community development;

(d)
Appalachian Regional Development Program;

(e)
Economic Development Administration Program;

(f)
Intergovernmental Personnel Act Program;

(g)
Land and Water Conservation Fund Program;

(h)
Area Development Fund Program;

(i)
Gas System Restoration Project;

(j)
Joint Funding Administration Program;

(k)
State clearinghouse for A-95 review; and
(l)
The memoranda[memorandums] of agreement with the area development districts to provide management assistance to local governments[; and

(m)
The urban development office].

(4)
The Department for Local Government shall exercise all of the functions of the state local finance officer provided in KRS Chapters 66, 68, and 131 relating to the control of funds of counties, cities, and other units of local government.

(5)
The Department for Local Government shall establish and conduct a training course, by January 1, 2001, on the procurement procedures of KRS 45A.343 to 45A.460. The department may charge a reasonable fee for the training course. The department may establish policies, procedures, and requirements for the course by promulgating administrative regulations in accordance with KRS Chapter 13A.

(6)
The training course required by subsection (5) of this section shall be subject to the following minimum requirements:

(a)
The course shall be at least four (4) hours long and may be prepared as a video course;

(b)
The course shall be available to all county or other local public officials or employees with procurement-related duties; 

(c)
The course shall count toward the forty (40) hours of training needed for the training incentive benefit under KRS 64.5275(6) or (7);

(d)
The course shall be available at each annual convention of the following organizations: the Kentucky Association of Counties, the Kentucky League of Cities, the Kentucky County Judge/Executives Association, the Kentucky Magistrates and Commissioners Association, and the Kentucky Rural Water Association; and

(e)
The department shall develop and provide standard procurement and procurement-related forms and documents for local governments.
Section 6.   KRS 522.040 is amended to read as follows:

(1)
A public servant is guilty of misuse of confidential information when, in contemplation of official action by himself or by a governmental unit with which he is associated, or in reliance on information to which he has access in his official capacity and which has not been made public, he:

(a)
Accepts or agrees to accept a pecuniary interest in any property, transaction or enterprise that[which] may be affected by such information or official action; or

(b)
Speculates or wagers on the basis of such information or official action; or

(c)
Aids another to do any of the foregoing.

(2)
A person other than a public servant is guilty of misuse of confidential information if he knowingly uses confidential information from a public servant in contemplation of an official action by a governmental unit, with the intent to:

(a)
Receive a pecuniary interest in any property transaction or enterprise that may be affected by such information or official action; or

(b)
Speculates or wagers on the basis of such information or official action.

(3)
Misuse of confidential information is a Class D felony.

Section 7.   KRS 154A.990 is amended to read as follows:

(1)
Any person who knowingly sells a lottery ticket to a person under eighteen (18) years of age shall be guilty of a violation for the first offense and for each subsequent offense shall be guilty of a Class B misdemeanor.

(2)
Any person who, with intent to defraud, falsely makes, alters, forges, utters, passes, or counterfeits a state lottery ticket shall be guilty of a Class C felony.

(3)
Any person who influences or attempts to influence the winning of a prize through the use of coercion, fraud, deception, or tampering with lottery equipment or materials shall be guilty of a Class B felony.

(4)
Any person who violates the provisions of KRS 154A.030(2) shall be guilty of a Class D felony and shall be removed from the board.

(5)
Any person who violates the provisions of KRS 154A.080(2) shall be fined not less than five thousand dollars ($5,000) nor more than fifty thousand dollars ($50,000) and shall be guilty of a Class D felony.

(6)
Any person who violates the provisions of KRS 154A.080(3) shall be guilty of a Class D felony.

(7)
Any person who violates the provisions of KRS 154A.080(4) shall be guilty of a Class A misdemeanor.

(8)
Any person, including any retailer and any officers, directors, or employees of a corporate retailer, any general partner or employee of a retailer which is a partnership or joint venture, or any owner or employee of a retailer which is a sole proprietorship, who willfully violates the provisions of KRS 154A.420(1) shall be fined not less than one thousand dollars ($1,000) nor more than ten thousand dollars ($10,000) and shall be guilty of a Class D felony.

(9)
Any person who violates the provisions of KRS 154A.440(1) for the first offense shall be guilty of a violation and for each subsequent offense shall be guilty of a Class B misdemeanor.

(10)
Any person violating KRS 154A.160(3) is guilty of a Class D felony.

(11)
Any person who knowingly provides false or intentionally misleading information to the corporation in connection with a background investigation prior to employment pursuant to KRS 154A.080(5), an application for a lottery retailer certificate under KRS 154A.400, the corporation's investigation of prospective vendors pursuant to KRS 154A.600, or any investigation by the corporation's Division of Security shall be fined not less than one thousand dollars ($1,000) nor more than ten thousand dollars ($10,000), and shall be guilty of a Class D felony.

(12)
Unless the corporation shall have promulgated administrative regulations governing its procurements under KRS 154A.120(1), the provisions of KRS 45A.990(1) to 45A.990(11)[(8)] shall be deemed to apply to procurement activities conducted under this chapter which are governed by KRS Chapter 45A. If the corporation has promulgated administrative regulations governing its procurements, any person who willfully violates the administrative regulations shall be guilty of a Class A misdemeanor.

Section 8.   Section 1 of this Act takes effect July 1, 2001.
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