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AN ACT relating to consumer protection.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 367.976 is amended to read as follows:

As used in KRS 367.976 to 367.985, unless the context otherwise requires:

(1)
"Advertisement" means a commercial message in any medium that aids, promotes, or assists directly or indirectly a rental-purchase agreement, including signs, window displays, price tags, and[excluding] in-store merchandising aids.

(2)
"Cash price" means an amount equal to the equivalent fair market value for goods offered under a retail installment transaction as provided under Section 8 of this Act if the sale were a sale for cash instead of a rental purchase agreement. The cash price may include taxes, accessories, and services, if any, included in a[the price at which the lessor would have sold the property to the consumer for cash on the date of the] rental-purchase agreement.

(3)
"Consumer" means a natural person who rents personal property under a rental-purchase agreement.

(4)
"Consummation" means the time a consumer becomes contractually obligated on a rental-purchase agreement.

(5)
"Division" means the Division of Consumer Protection in the Office of the Attorney General.

(6)
"Lessor" means a person who, in the ordinary course of business, regularly leases, offers to lease, or arranges for the leasing of property under a rental-purchase agreement.

(7)
"Rental-purchase agreement" means an agreement for the use of personal property by a natural person primarily for personal, family, or household purposes, for an initial period of four (4) months or less, whether or not there is any obligation beyond the initial period, that is automatically renewable with each payment and that permits the consumer to become the owner of the property. The term rental-purchase agreement shall not be construed to be, nor be governed by, any of the following:

(a)[
A lease or agreement which constitutes a credit sale as defined in 12 C.F.R. part 226.2(a)(16) and Section 1602(g) of the Truth in Lending Act, 15 U.S.C. sec. 1601 et seq.;

(b)
A lease which constitutes a consumer lease as defined in 12 C.F.R. part 213.2(a)(6);

(c)]
Any lease for agricultural, business, or commercial purposes;

(b)[(d)]
Any lease made to an organization;

[(e)
A lease or agreement which constitutes a retail installment transaction or retail installment contract as defined in KRS 371.210;

(f)
A security interest as defined in KRS 355.1-201(37);] or

(c)[(g)]
A home solicitation sale as that term is defined in KRS 367.410.

Section 2.   KRS 367.977 is amended to read as follows:

(1)
For each rental-purchase agreement, the lessor shall disclose in writing and provide to the consumer a copy of the following[ items as applicable]:

(a)
The names of the lessor and the consumer, the place of business of the lessor, the residence or place of business of the consumer as specified by the consumer, and a[ brief] description of the leased property, described in detail sufficient to identify the property to the consumer and lessor;

(b)
The total number, amount, and timing of all lease payments necessary to acquire ownership of the property;

(c)
The total of payments necessary to acquire ownership of property accompanied by a statement that reads as follows: "This amount is the total dollar amount of payments you will make to acquire ownership of this item.";

(d)
The difference between the amount disclosed under paragraph (c) of this subsection and the cash price of the leased property, using the term "cost of lease service" to mean the difference between these amounts;

(e)
The maximum amount of all initial and periodic payments and other charges to acquire ownership of the property in accordance with[pursuant to] the ownership provision of the rental-purchase agreement. Initial payments shall be itemized and the amount shall be listed in such a way that the consumer can clearly identify the amount and characterization of the initial payment;

(f)[(d)]
A statement that the consumer will not own the property until:

1.
The consumer has made the number of payments and the total of payments necessary to acquire ownership; or

2.
The consumer exercises an early purchase option;
(g)[(e)]
A statement that the total of payments does not include other charges such as late payment, default, pickup, and reinstatement fees. The statement shall itemize and state the charges for the aforementioned charges, and direct[that] the consumer to[should see] the contract for further[an] explanation of these charges;

(h)[(f)]
[If applicable, ]A statement that the consumer is responsible for the loss or damage[fair market value] of the property if it is lost, stolen, damaged, or destroyed, and that the maximum amount the consumer shall be responsible for is the cost of repair in case of damage to the property, or the amount of the early purchase option in case of destroyed, lost, or stolen property, taking into consideration the age of the property and depreciation of the property;

(i)[(g)]
A statement indicating whether the property is new or used;[ however,] a statement that indicates new property is used is[ not] a violation of KRS 367.976 to 367.985;

(j)[(h)]
A statement of the cash price of the property. If the agreement involves a lease for[ five (5) or] more than one (1) item[items], the cash price for each item shall be listed[a statement of the aggregate cash price of all items shall satisfy this requirement;

(i)
The total of initial payments required to be paid before consummation of the agreement or delivery of the property, whichever is later];

(k)[(j)]
A statement clearly summarizing the terms of the consumer's early purchase option, reinstatement rights, default notice rights, and options to purchase;

(l)[(k)]
A statement identifying the party responsible for maintaining or servicing the property while it is being leased, together with the description of that responsibility and a statement that, if any part of a manufacturer's express warranty covers the leased property at the time the consumer acquires ownership of the property, it will be transferred to the consumer, if allowed by the terms of the warranty;[ and]
(m)[(l)]
The date of the transaction;[ and the identities of the lessor and consumer]
(n)
If a security deposit is required, a statement clearly explaining the conditions under which the deposit will be returned to the consumer;

(o)
A statement in bold print that states that the consumer is not required to purchase liability damage waiver coverage from the lessor; and

(p)
A statement setting forth the annual percentage rate being charged.

(2)
The disclosures required in subsection (1) of this section shall be made on the face of the rental-purchase agreement and a copy of the rental-purchase agreement shall be provided to the consumer before any payment becomes due.

(3)
With respect to matters specifically governed by the Federal Consumer Credit Protection Act, compliance with that act shall satisfy the requirements of this section.

(4)[(3)]
Subsection (1) of this section shall not apply to a lessor who complies with the disclosure requirements of Section 182 of the Federal Consumer Credit Protection Act, 15 U.S.C.A. 1667a, 90 Stat. 250, with respect to a rental-purchase agreement entered into with a consumer.

Section 3.   KRS 367.978 is amended to read as follows:

(1)
The lessor shall disclose to the consumer the information required by KRS 367.976 to 367.985. In a transaction involving more than one (1) consumer, a lessor shall disclose only to one (1) of the consumers who are primarily obligated. In a transaction involving more than one (1) lessor, only one (1) lessor need make the required disclosures.

(2)
The disclosures required under KRS 367.976 to 367.985 shall be made before[no later than the time the lessor delivers the merchandise to the consumer, or upon] consummation of the rental-purchase agreement[, whichever is earlier]. The lessor shall not deliver the merchandise to the consumer until the disclosures required under KRS 367.976 to 367.985 have been communicated to the consumer and the rental-purchase agreement has been consummated.
(3)
The disclosures shall be made using words and phrases of common meaning in a form that the consumer may keep. The disclosures required under KRS 367.977 shall be made a part of the rental-purchase agreement or provided on a separate form. The required disclosures shall be set forth clearly and conspicuously. The disclosures shall be placed all together, on the front side of the rental-purchase agreement or on a separate form. The form setting forth the required disclosures shall contain spaces for the consumer's signature and the date immediately below the disclosures. The requirements of this subsection shall not have been complied with unless the consumer signs the statement and receives at the time disclosures are made a legible copy of the signed statement. The inclusion in the required disclosures of a statement that the consumer received a legible copy of those disclosures shall create a rebuttable presumption of receipt thereof.

(4)
Information required to be disclosed shall not[may] be given in the form of estimates and shall be calculated with particularity in order that the consumer will be informed of all of the costs relevant to the rental-purchase agreement[identified as such when the lessor does not know the exact information].

(5)
If a disclosure becomes inaccurate as the result of any act, occurrence, or agreement after delivery of the required disclosures, the consumer shall be given notice in writing within five (5) days of the act, occurrence or agreement as to the resulting inaccuracy, the nature of the inaccuracy, and the effect the inaccuracy will have on the consumer. Failure to give this notice shall[ not] be a violation of KRS 367.976 to 367.985.

(6)
At the lessor's option, information in addition to that required by KRS 367.977 may be disclosed if the additional information is not stated, utilized, or placed in a manner which will contradict, obscure, or distract attention from the required information.

(7)
A lessor shall make available a written receipt for each payment made by cash or money order.

Section 4.   KRS 367.979 is amended to read as follows:

A rental-purchase agreement shall not contain a provision:

(1)
Requiring a confession of judgment;

(2)
Requiring a garnishment of wages;

(3)
Granting authorization to the lessor of a person acting on the lessor's behalf to enter unlawfully upon the consumer's premises or to commit any breach of the peace in the repossession of goods;

(4)
Requiring the consumer to waive any defense, counterclaim, or right of action against the lessor or a person acting on the lessor's behalf in collection of payment under the lease or in the repossession of goods;[ or]
(5)
Requiring purchase of insurance from the lessor to cover the merchandise;

(6)
Requiring the consumer to execute a power of attorney appointing the lessor or other person acting on his behalf as the consumer's agent in collection of payment or in the repossession of goods;

(7)
Authorizing a lessor to charge a penalty for early termination or the exercise of an early purchase option of a rental-purchase agreement; or

(8)
Requiring the payment of a late charge unless a lease payment is delinquent by more than five (5) business days, and the charge or fee cannot exceed five percent (5%) of the delinquent lease payment.

Section 5.   KRS 367.981 is amended to read as follows:

(1)
A renegotiation shall occur when an existing rental-purchase agreement is satisfied and replaced by a new lease agreement undertaken by the same consumer. A renegotiation shall be a new agreement covered by KRS 367.976 to 367.985. [However, events such as ]The following shall not be treated as a renegotiation:

(a)
The addition or return of property in a multiple item agreement or the substitution of lease property, if in either case the average payment allocable to a payment period is not changed by more than fifteen percent (15%)[twenty-five percent (25%)];

(b)
A deferral or extension of one (1) or more periodic payments, or portions of a periodic payment if the deferral or extension is in writing and signed by the consumer and the lessor;

(c)
A reduction in charges in the agreement;

(d)
An agreement involving a court proceeding; or

(e)
Any other event described in administrative regulations prescribed by the division.

(2)
No disclosures shall be required for any extension of a rental-purchase agreement, if the extension is in writing and signed by the consumer and the lessor.
(3)
At any time after the first periodic payment is made by a consumer, the consumer may acquire ownership of the goods by tendering to the lessor fifty-five percent (55%) of the difference between the total of scheduled lease payments and the total amount paid on the rental-purchase account by the consumer.

Section 6.   KRS 367.983 is amended to read as follows:

(1)
A lessor who fails to comply with a requirement imposed in KRS 367.977, 367.978, 367.979, or 367.980 with respect to a consumer shall be liable to the consumer in an amount equal to the greater of:

(a)
The actual damages sustained by the consumer as a result of the violation, plus the costs of the action and reasonable attorneys' fees;

(b)
In the case of an individual action, twenty-five percent (25%) of the total of payments necessary to acquire ownership but not less than one hundred dollars ($100) nor greater than one thousand dollars ($1,000), plus the costs of the action and reasonable attorneys' fees; or

(c)
In the case of a class action, the amount the court determines to be appropriate with no minimum recovery as to each member, plus the costs of the action and reasonable attorneys' fees. The total recovery in any class action or series of class actions arising out of the same violation shall not be more than the lesser of five hundred thousand dollars ($500,000), plus the costs of the action and reasonable attorneys' fees or one percent (1%) of the net worth of the lessor, plus the costs of the action and reasonable attorneys' fees. In determining the amount of any award in a class action, the court shall consider, among other relevant factors, the amount of actual damages awarded, the frequency and persistence of the violation, the lessor's resources, and the extent to which the lessor's violation was intentional.

(2)
In the case of an advertisement, any lessor who fails to comply with the requirements of KRS 367.982 with regard to any person shall be liable to that person for actual damages suffered from the violation, the costs of the action, and reasonable attorneys' fees.

(3)
If there are multiple lessors, liability shall be imposed only on the lessor who made the disclosures. If no disclosures have been given, liability shall be imposed on all lessors.

(4)
If there are multiple consumers in a rental-purchase agreement, there shall be only one (1) recovery of damages under subsection (1) of this section for a violation of KRS 367.976 to 367.985.

(5)
Multiple violations in connection with a rental-purchase agreement shall entitle the consumer to a[ single] recovery for each violation under this section.

(6)
A consumer shall not take any action to offset any amount for which a lessor is potentially liable under subsection (1) of this section against any amount owed by the consumer, unless the amount of the lessor's liability has been determined by judgment of a court of competent jurisdiction in an action in which the lessor was a party. This subsection shall not bar a consumer then in default on the obligation from asserting a violation of KRS 367.976 to 367.985 as an original action, or as a defense or counterclaim to an action brought by a lessor to collect amounts owed by the consumer.

(7)
In connection with any transaction covered under KRS 367.976 to 367.985, the lessor shall preserve evidence of compliance with the provisions of KRS 367.976 to 367.985 for not less than two (2) years from the date of consummation of the agreement.

Section 7.   KRS 367.985 is amended to read as follows:

(1)[
A lessor shall not be liable under KRS 367.983 for a violation of KRS 367.976 to 367.985 if the lessor shows by a preponderance of the evidence that the violation was not intentional and resulted from a bona fide error, such as a clerical miscalculation, computer malfunctions, programming error, or printing error, even though the lessor maintained procedures reasonably adapted to avoid such an error. An error of legal judgment with respect to requirements of this title shall not be considered a bona fide error.

(2)]
A lessor shall not be liable under KRS 367.983 for any act done or omitted in good faith in conformity with any administrative regulation or interpretation promulgated by the Attorney General or by the division or by an official duly authorized by the Attorney General or by the division. This rule shall apply even if, after the act or omission has occurred, the regulation or interpretation is amended, rescinded, or determined by judicial or other authority to be invalid for any reason.

(2)[(3)]
A lessor shall not be liable under KRS 367.983 for any error if, before the thirty-first day after the date the merchant discovers the error and before an action against the lessor has been filed or written notice of the error received by the lessor, the lessor gives the consumer written notice of the error and makes adjustments in the consumer's account as necessary to assure that the consumer will not be required to pay an amount in excess of the amount disclosed and that the agreement otherwise complies with KRS 367.976 to 367.985.

(3)
A lessor who violates the requirements of Sections 1 to 19 of this Act shall be subject to the penalties and remedies provided in KRS 367.990(9).
Section 8.   KRS 371.210 is amended to read as follows:

As used in KRS 371.210 to 371.330, unless the context otherwise requires:

(1)
"Goods" means all tangible chattels personal when purchased primarily for personal, family, or household use and not for commercial, industrial, or agricultural use, but not including motor vehicles as[ herein] defined in subsection (3) of this section, money, things in action, or intangible personal property other than merchandise certificates or coupons as[ herein] described in this subsection. The term includes[ such] chattels which are furnished or used, at the sale of or subsequently, in the modernization, rehabilitation, repair, alteration, improvement, or construction of real property as to become a part thereof whether or not severable[ therefrom]. The term also includes merchandise certificates or coupons, issued by a retail seller, not redeemable in cash and to be used in their face amount in lieu of cash.

(2)
"Services" means work, labor, or services of any kind when purchased primarily for personal, family, or household use and not for commercial or business use, but not including services for which the prices charged are required by law to be determined or approved by or to be filed, subject to approval or disapproval, with the United States or any state, or any department, division, agency, officer, or official of either as in the case of transportation services.

(3)
"Motor vehicle" means any automobile, mobile home, recreational vehicle, motorcycle, truck trailer, semitrailer, truck tractor, and bus designed and used primarily to transport persons or property on a public highway, or any vehicle designed to run only on rails or tracks or in the air, excepting however, any boat trailer and any vehicle propelled or drawn exclusively by muscular power.

(4)
"Retail buyer" or "buyer" means a person who buys or agrees to buy goods or obtain services or agrees to have services rendered or furnished, from a retail seller.

(5)
"Retail seller" or "seller" means a person regularly and principally engaged in the business of selling goods to retail buyers.

(6)
"Retail installment transaction" means any transaction in which a retail buyer purchases goods or services from a retail seller pursuant to a retail installment contract or a retail charge agreement, as defined in this section, which provides for a time price differential, as defined in this section, and under which the buyer agrees to pay the unpaid balance in one (1) or more installments.

(7)
"Retail installment contract" means an instrument, other than a retail charge agreement or an instrument reflecting a sale[ made pursuant thereto], entered into in this state evidencing a retail installment transaction. The term "retail installment contract" may include a chattel mortgage, a security agreement, a conditional sale contract, and a contract in the form of a bailment or a lease if the bailee or lessee contracts to pay as compensation for their use a sum substantially equivalent to or in excess of the value of the goods sold and if it is agreed that the bailee or lessee is bound to become, or for no other or a merely nominal consideration, has the option of becoming the owner of the goods upon full compliance with the provisions of the bailment or lease. The term also includes an agreement in the form of a terminable bailment or lease of goods if:

(a)
The bailee or lessee has the option to renew the agreement by making the payments specified in the agreement;

(b)
The contract obligates the bailor or lessor to transfer ownership of the goods to the bailee or lessee for no other or a nominal consideration upon full compliance by the bailee or lessee with the bailee's or lessee's obligations under the contract, including any obligation incurred by reason of the exercise of an option by the bailee or lessee to renew the agreement; and

(c)
The payments agreed to by the bailee or lessee, including those payments in accordance with the exercise of an option by the bailee or lessee to renew the agreement, are substantially equivalent to or in excess of the aggregate value of the goods involved.
(8)
"Retail charge agreement" means an instrument prescribing the terms of retail installment transactions which may be made thereunder from time to time and under the terms of which a time price differential, as defined in this section, is to be computed in relation to the buyer's unpaid balance from time to time.

(9)
"Time price differential" however denominated or expressed, means the amount which is paid or payable for the privilege of purchasing goods or services to be paid for by the buyer in installments over a period of time. It does not include the amount, if any, charged for insurance premiums, delinquency charges, attorneys fees, court costs, or official fees.

(10)
"Cash sale price" means the price stated in a retail installment contract or in a sales slip or other memorandum furnished by a retail seller to a retail buyer under or in connection with a retail charge agreement, for which the seller would have sold or furnished to the buyer and the buyer would have bought or obtained from the seller the goods or services which are the subject matter of a retail installment transaction, if the sale had been a sale for cash. The cash sale price may include any taxes and charges for delivery, installation, servicing, repairs, alterations, or improvements.

(11)
"Official fees" means the amount of the fees prescribed by law for filing, recording, or otherwise perfecting, and releasing or satisfying, a retained title, lien, or other security interest created by a retail installment transaction.

(12)
"Time sale price" means the total of the cash sale price of the goods or services and the amount, if any, included for insurance, if a separate identified charge is made therefor, and the official fees and the time price differential.

(13)
"Principal balance" means the cash sale price of the goods or services which are the subject matter of a retail installment contract plus the amounts, if any, included therein, if a separate identified charge is made therefor and stated in the contract, for insurance and official fees, less the amount of the buyer's down payment in money or goods or both.

(14)
"Holder" means the retail seller of the goods or services under the retail installment contract or retail charge agreement or the assignee if the retail installment contract or the retail charge agreement or any indebtedness under either has been sold or otherwise transferred.

(15)
"Person" means an individual, partnership, joint venture, corporation, association, or any other group, however organized.

(16)
Words of the masculine gender include the feminine and the neuter and, when the sense so indicates, words of the neuter gender may refer to any gender.
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