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AN ACT relating to the Tobacco Master Settlement Agreement and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 131 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 and 2 of this Act:
(1)
"Adjusted for inflation" means increased in accordance with the formula for inflation adjustment set forth in Exhibit C to the master settlement agreement.
(2)
"Affiliate" means a person who directly or indirectly owns or controls, is owned or controlled by, or is under common ownership or control with, another person. Solely for purposes of this definition, the terms "owns," "is owned," and "ownership" mean ownership of an equity interest, or the equivalent thereof, of ten percent (10%) or more, and the term "person" means an individual, partnership, committee, association, corporation, or any other organization or group of persons.
(3)
"Allocable share" means allocable share as that term is defined in the master settlement agreement.
(4)
"Cigarette" means any product that contains nicotine, is intended to be burned or heated under ordinary conditions of use, and consists of or contains:

(a)
Any roll of tobacco wrapped in paper or in any substance not containing tobacco;

(b)
Tobacco, in any form, that is functional in the product, which, because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette; or

(c)
Any roll of tobacco wrapped in any substance containing tobacco which, because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette described in paragraph (a) of this subsection.


The term "cigarette" includes "roll-your-own" (i.e., any tobacco which, because of its appearance, type, packaging, or labeling is suitable for use and likely to be offered to, or purchased by, consumers as tobacco for making cigarettes). For purposes of this definition of "cigarette," nine hundredths (0.09) ounces of "roll-your-own" tobacco shall constitute one individual "cigarette."
(5)
"Master settlement agreement" means the settlement agreement (and related documents) entered into on November 23, 1998, by Kentucky and leading United States tobacco product manufacturers.
(6)
"Qualified escrow fund" means an escrow arrangement with a federally or state-chartered financial institution having no affiliation with any tobacco product manufacturer and having assets of at least one billion dollars ($1,000,000,000) where such arrangement requires that such financial institution hold the escrowed funds' principal for the benefit of releasing parties and prohibits the tobacco product manufacturer placing the funds into escrow from using, accessing, or directing the use of the funds' principal except as consistent with subsection (2) of Section 2 of this Act.
(7)
"Released claims" means released claims as that term is defined in the master settlement agreement.
(8)
"Releasing parties" means releasing parties as that term is defined in the master settlement agreement.
(9)
"Tobacco product manufacturer" means an entity that after the effective date of this Act directly (and not exclusively through any affiliate):
(a)
Manufactures cigarettes anywhere that such manufacturer intends to be sold in the United States, including cigarettes intended to be sold in the United States through an importer (except where such importer is an original participating manufacturer (as that term is defined in the master settlement agreement) that will be responsible for the payments under the master settlement agreement with respect to such cigarettes as a result of the provisions of subsection II(mm) of the master settlement agreement and that pays the taxes specified in subsection II(z) of the master settlement agreement, and provided that the manufacturer of such cigarettes does not market or advertise such cigarettes in the United States);
(b)
Is the first purchaser anywhere for resale in the United States of cigarettes manufactured anywhere that the manufacturer does not intend to be sold in the United States; or
(c)
Becomes a successor of an entity described in paragraph (a) or (b) of this subsection.

The term "tobacco product manufacturer" shall not include an affiliate of a tobacco product manufacturer unless such affiliate itself falls within any of the definitions described in paragraph (a), (b), or (c) of this subsection.

(10)
"Units sold" means the number of individual cigarettes sold in Kentucky by the applicable tobacco product manufacturer (whether directly or through a distributor, retailer, or similar intermediary or intermediaries) during the year in question, as measured by excise taxes collected by Kentucky on packs (or "roll-your-own" tobacco containers) bearing the excise tax stamp of Kentucky. The Revenue Cabinet shall promulgate such regulations as are necessary to ascertain the amount of state excise tax paid on the cigarettes of such tobacco product manufacturer for each year.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 131 IS CREATED TO READ AS FOLLOWS:

(1)
Any tobacco product manufacturer selling cigarettes to consumers within this state (whether directly or through a distributor, retailer, or similar intermediary or intermediaries) after the effective date of this Act shall do one of the following:
(a)
Become a participating manufacturer (as that term is defined in section II(jj) of the master settlement agreement) and generally perform its financial obligations under the master settlement agreement; or
(b)
Place into a qualified escrow fund by April 15 of the year following the year in question the following amounts (as such amounts are adjusted for inflation):
1.
For 2000: $0.0104712 per unit sold after the effective date of this Act;
2.
For each of 2001 and 2002: $0.0136125 per unit sold;
3.
For each of 2003 through 2006: $0.0167539 per unit sold; and
4.
For 2007 and each year thereafter: $0.0188482 per unit sold.
(2)
A tobacco product manufacturer that places funds into escrow pursuant to subsection (1)(b) of this section shall receive the interest or other appreciation on such funds as earned. Such funds themselves shall be released from escrow only under the following circumstances:
(a)
To pay a judgment or settlement on any released claim brought against such tobacco product manufacturer by Kentucky or any releasing party located or residing in Kentucky. Funds shall be released from escrow under this paragraph in the order in which they were placed into escrow and only to the extent and at the time necessary to make payments required under such judgment or settlement;
(b)
To the extent that a tobacco product manufacturer establishes that the amount it was required to place into escrow in a particular year was greater than Kentucky's allocable share of the total payments that such manufacturer would have been required to make in that year under the master settlement agreement (as determined pursuant to section IX(i)(2) of the master settlement agreement, and before any of the adjustments or offsets described in section IX(i)(3) of that agreement other than the inflation adjustment) had it been a participating manufacturer, the excess shall be released from escrow and revert back to such tobacco product manufacturer; or
(c)
To the extent not released from escrow under paragraph (a) or (b) of this subsection, funds shall be released from escrow and revert back to such tobacco product manufacturer twenty-five (25) years after the date on which they were placed into escrow.
(3)
Each tobacco product manufacturer that elects to place funds into escrow pursuant to subsection (1)(b) of this section shall annually certify to the Attorney General that it is in compliance with subsections (1)(b) and (2) of this section. The Attorney General may bring a civil action on behalf of Kentucky against any tobacco product manufacturer that fails to place into escrow the funds required under this section. Any tobacco product manufacturer that fails in any year to place into escrow the funds required under this section shall:
(a)
Be required within fifteen (15) days to place such funds into escrow as shall bring it into compliance with this section. The court, upon a finding of a violation of subsection (1)(b) or (2) of this section, may impose a civil penalty (to be paid to the general fund of Kentucky) in an amount not to exceed five percent (5%) of the amount improperly withheld from escrow per day of the violation and in a total amount not to exceed one hundred percent (100%) of the original amount improperly withheld from escrow;
(b)
In the case of a knowing violation, be required within fifteen (15) days to place such funds into escrow as shall bring it into compliance with this section. The court, upon a finding of a knowing violation of subsection (1)(b) or (2) of this section, may impose a civil penalty (to be paid to the general fund of Kentucky) in an amount not to exceed fifteen percent (15%) of the amount improperly withheld from escrow per day of the violation and in a total amount not to exceed three hundred percent (300%) of the original amount improperly withheld from escrow; and 
(c)
In the case of a second knowing violation, be prohibited from selling cigarettes to consumers within Kentucky (whether directly or through a distributor, retailer, or similar intermediary) for a period not to exceed two (2) years.

Each failure to make an annual deposit required under this section shall constitute a separate violation.

Section 3.   KRS 241.020 is amended to read as follows:

(1)
The department shall administer statutes relating to, and regulate traffic in, alcoholic beverages, and shall enforce the cigarette provisions of Sections 4 to 12 of this Act, except that the collection of taxes shall be administered by the Revenue Cabinet.

(2)
A distilled spirits unit, under the supervision of the board, shall administer the laws in relation to traffic in distilled spirits and wine.

(3)
A malt beverage unit, under the supervision of the board, shall administer the laws in relation to traffic in malt beverages.

(4)
A cigarette unit, under the supervision of the board, shall administer the provisions of Sections 4 to 12 of this Act.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

As used in Sections 4 to 12 of this Act:

(1)
"Cigarettes" means cigarettes as defined in KRS 138.130;

(2)
"Commissioner" means the commissioner of the Department of Alcoholic Beverage Control;

(3)
"Importer" means an importer as defined in 26 U.S.C. sec. 5702(l);

(4)
"Manufacturer" means any person who manufactures or produces cigarettes within or without the Commonwealth;

(5)
"Master settlement agreement" means the settlement agreement (and related documents) entered into on November 23, 1998, by Kentucky and leading United States tobacco product manufacturers;

(6)
"Package" means package as is defined in 15 U.S.C. sec. 1333(4); and

(7)
"Person" means person as defined in KRS 446.010.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

No person shall:
(1)
Sell, distribute, acquire, hold, own, possess in this Commonwealth; transport for sale or distribution in this Commonwealth; or import or cause to be imported into this Commonwealth for sale or distribution in this Commonwealth:
(a)
Any cigarettes the package of which:
1.
Bears any statement, label, stamp, sticker, or notice indicating that the manufacturer did not intend the cigarettes to be sold, distributed, or used in the United States including, but not limited to, a label stating "For Export Only," "U.S. Tax Exempt," "For Use Outside U.S.," or similar wording; or
2.
Does not comply with:

a.
All requirements imposed by or in accordance with federal law regarding warnings, and other information on packages of cigarettes manufactured, packaged, or imported for sale, distribution, or use in the United States including, but not limited to, the precise warning label specified in the Federal Cigarette Labeling and Advertising Act, 15 U.S.C. sec. 1333; and

b.
All federal trademark and copyright laws;

(b)
Any cigarettes imported into the United States on or after January 1, 2000, in violation of 26 U.S.C. sec. 5754 or any other federal law, or implementing federal regulations;

(c)
Any cigarettes that a person knows or has reason to know the manufacturer did not intend to be sold, distributed, or used in the United States; or

(d)
Any cigarettes for which there has not been submitted to the Secretary of the United States Department of Health and Human Services the list or lists of the ingredients added to tobacco in the manufacture of the cigarettes required by the Federal Cigarette Labeling and Advertising Act, 15 U.S.C. sec. 1355a;

(2)
Alter the package of any cigarettes, prior to the sale or distribution to the ultimate consumer, so as to remove, conceal, or obscure:

(a)
Any statement, label, stamp, sticker, or notice described in subsection (1)(a)2.a. of this section; or 

(b)
Any health warning that is not specified in or does not conform with the requirements of the Federal Cigarette Labeling and Advertising Act, 15 U.S.C. sec. 1333; or
(3)
Affix any stamp required by KRS 138.146 or make other evidence of tax payment as provided in KRS 138.155 to the package of any cigarettes described in subsection (1) of this section or altered in violation of subsection (2) of this section.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

On the tenth business day of each month, each person licensed to affix the stamp required by KRS 138.146 or make other evidence of tax payment as provided in KRS 138.155 shall file with the commissioner, for all cigarettes imported into the United States to which the person has affixed the stamp required by KRS 138.146 or made other evidence of tax payment as provided in KRS 138.155 in the preceding month:

(1)
A copy of:

(a)
The permit issued under the Internal Revenue Code, 26 U.S.C. sec. 5713, to the person importing the cigarettes into the United States allowing the person to import the cigarettes; and

(b)
The customs form containing, with respect to the cigarettes, the internal revenue tax information required by the United States Bureau of Alcohol, Tobacco, and Firearms;

(2)
A statement signed by the person under penalty of perjury, identifying the brand and brand styles of all cigarettes, the quantity of each brand style of cigarettes, the supplier of the cigarettes, and the person or persons, if any, to whom the cigarettes have been conveyed for resale. The statement shall be treated as confidential by the commissioner and shall not be subject to public disclosure under the Kentucky Open Records Act, KRS 61.870 to 61.884; and

(3)
A statement signed by an officer of the manufacturer or importer under the penalty of perjury certifying that the manufacturer or importer has complied with:

(a)
The package and health warning and ingredient reporting requirements of the Federal Cigarette Labeling and Advertising Act, 15 U.S.C. sec. 1333 and 1335a. with respect to the cigarettes; and

(b)
The state's model statute under the master settlement agreement indicating whether the manufacturer is or is not a participating tobacco manufacturer within the meaning of the model state act required under the master settlement agreement relating to participating cigarette manufacturers and cigarette manufacturers placing funds into an escrow account.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

(1)
The commissioner may revoke or suspend the license issued in accordance with KRS 138.195 of any licensee and impose a civil penalty in an amount not to exceed the greater of five hundred percent (500%) of the retail value of the cigarettes involved or five thousand dollars ($5,000) upon finding a violation by the licensee of the provisions of Section 5 or 6 of this Act.

(2)
Cigarettes that are acquired, held, owned, possessed, transported in, imported into, or sold or distributed in this Commonwealth in violation of the provisions of Section 5 or 6 of this Act shall be treated as contraband under KRS 138.165 and be subject to seizure and forfeiture. Notwithstanding the provisions of KRS 138.165, all cigarettes seized and forfeited shall be destroyed. Cigarettes shall be treated as contraband whether the violation of the provisions of Section 5 or 6 of this Act is knowing or otherwise.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

For the purposes of KRS 365.340, cigarettes imported or reimported into the United States for sale or distribution under any trade name, trade dress, or trademark that is the same as or is confusingly similar to any trade name, trade dress, or trademark used for cigarettes manufactured in the United States for sale or distribution in the United States shall be presumed to have been purchased outside of the ordinary business channels of trade.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

A violation of the provisions of Section 5 or 6 of this Act shall constitute an unlawful trade practice as provided in KRS 365.260 to 365.380 and in addition to any remedies or penalties set forth in Sections 7, 8, and 10 of this Act, shall be subject to any remedies or penalties available for a violation of the provisions of KRS 365.260 to 365.380.
SECTION 10.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

Any person that commits any of the acts prohibited by Section 5 of this Act, either knowing or having reason to know he or she is doing so, or that fails to comply with any of the requirements in Section 6 of this Act is guilty of a Class D felony and, in addition, may be subject to a fine of not more than five thousand dollars ($5,000).
SECTION 11.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

(1)
The provisions of Sections 5 and 6 of this Act shall be enforced by the commissioner, but at the request of the commissioner or the commissioner's duly authorized agent, the State Police and all local police authorities shall enforce the provisions of Sections 5 and 6 of this Act. The Attorney General has concurrent powers with prosecuting attorneys of the Commonwealth to enforce the provisions of Section 5 or 6 of this Act.
(2)
For the purpose of enforcing the provisions of Sections 5 and 6 of this Act, the commissioner and any agency that the commissioner shall have delegated enforcement responsibility under subsection (1) of this section may request information from any state or local agency and may share information with and request information from any federal agency and any agency of any other state or any local agency of that state.

(3)
In addition to any other remedy provided by law, including enforcement under subsection (1) of this section, any person injured or adversely affected by a violation of Section 5 or 6 of this Act shall have a civil cause of action against the person committing the violation and shall be entitled to injunctive or equitable relief, damages, punitive damages not to exceed three (3) times the amount of actual damages sustained, costs, including reasonable attorneys' fees, or any other relief the court determines to be appropriate.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 244 IS CREATED TO READ AS FOLLOWS:

(1)
The provisions of Sections 5 and 6 of this Act shall not apply to:

(a)
Cigarettes allowed to be imported or brought into the United States for personal use; and

(b)
Cigarettes sold or intended to be sold as duty-free merchandise by a duty-free sales enterprise in accordance with the provisions of 19 U.S.C. sec. 1555(b) and any implementing regulations, but the provisions of Sections 3 and 4 of this Act shall apply to any cigarettes that are brought back into the customs territory for resale within the customs territory.

(2)
The penalties provide in Sections 7, 9, 10, and 11 of this Act are in addition to any other penalties imposed under other law.

Section 13.   Whereas the Commonwealth's next fiscal year begins on July 1 and the General Assembly finds that it is critical that the provisions of Sections 1 and 2 of this Act take effect at the beginning of the fiscal year. An emergency is declared to exist and Sections 1 and 2 of this Act take effect July 1, 2000.

Section 14.   Whereas this Act must be in effect during one-half of the year 2000 in order for the Commonwealth to receive full benefit of enacting Sections 3 to 12 of this Act under the Master Settlement Agreement, an emergency is declared to exist, and Sections 3 to 12 of this Act take effect June 30, 2000.
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