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AN ACT relating to economic development.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
The authority shall develop by February 1, 2001, the following reporting requirements for all applications for development assistance under subchapters 22, 24, 26, and 28 of this chapter:

(a)
A cover sheet shall be submitted with every new application for development assistance by a company seeking development assistance. The cover sheet shall include the following information about the applicant:

1.
The name, street and mailing addresses, telephone number, and chief officer of the corporate parent of the applicant company;

2.
The name, street and mailing addresses, telephone number, four (4) digit standard industrial code and chief officer of the applicant company at the specific project site for which development assistance is sought;

3.
The total number of employees of the applicant company at the specific project site on the date of the application, indicating the total number of full-time, part-time, and temporary employees;

4.
The total number of employees in Kentucky of the corporate parent of the applicant, and all subsidiaries thereof, as of December 31 of the year preceding the date of the application, indicating the total number of full-time, part-time, and temporary employees;

5.
The kind or kinds of development assistance and value or values of the assistance being applied for by the applicant company;

6.
The number of new jobs, if any, to be created by the development assistance, indicating whether the new positions would be full-time, part-time, or temporary;

7.
The lowest hourly wage to be paid to new employees within the first year of hiring, and the hourly wages to be paid to all new employees within the first year of hiring, indicating into which of the following wage brackets the new full-time, part-time, or temporary employees fall:

a.
Six dollars ($6) or less per hour;

b.
Six dollars and one cent ($6.01) to seven dollars ($7) per hour;

c.
Seven dollars and one cent ($7.01) to eight dollars ($8) per hour;

d.
Eight dollars and one cent ($8.01) to nine dollars ($9) per hour;

e.
Nine dollars and one cent ($9.01) to ten dollars ($10) per hour;

f.
Ten dollars and one cent ($10.01) to eleven dollars ($11) per hour;

g.
Eleven dollars and one cent ($11.01) to twelve dollars ($12) per hour;

h.
Twelve dollars and one cent ($12.01) to thirteen dollars ($13) per hour;

i.
Thirteen dollars and one cent ($13.01) to fourteen dollars ($14) per hour; or

j.
Fourteen dollars and one cent ($14.01) or more per hour;
8.
The nature of employer-paid health coverage to be provided within ninety (90) days of hire to employees filling new jobs, including any costs to be borne by the new employees;

9.
A list of all other forms of development assistance, including, but not limited to, local, state, or federal assistance that the applicant company is seeking for the specific project site, and the name or names of the granting body or bodies from which that development assistance is being sought;

10.
A narrative, if necessary, describing how the use of the development assistance by the applicant company may reduce employment at any site in the United States controlled by the applicant company or its corporate parent, including, but not limited to, events such as automation, consolidation, merger, acquisition, product line movement, business activity movement, or restructuring by either the applicant company or its corporate parent;

11.
Whether the applicant company or its corporate parent has been adjudged responsible for any violations of environmental, occupational safety and health, or equal employment opportunity laws by any state or federal court or government agency in the last five (5) years, or has any criminal, civil, or administrative actions pending for any environmental, occupational safety and health, or equal employment opportunity violations, and a list of jurisdictions where the adjudication occurred or actions are pending, and a list of all civil, criminal, and administrative complaints against the applicant company for any violation of any state or federal environmental protection law that resulted in a fine or penalty of more than five thousand dollars ($5,000) within ten (10) years of the date of submission of the application, including the amount of the fine and the jurisdiction where the complaint occurred; and

12.
Individual certifications by the chief officer of the applicant company as to the accuracy of the application, under penalty of perjury.

(b)
A progress report shall be submitted to the authority by each eligible company receiving development assistance under subchapters 22, 24, 26, and 28 of this chapter by February 1 of each year for the previous calendar year. The progress report shall include, but not be limited to, the following information:

1.
The name, street and mailing addresses, telephone number, four (4) digit standard industrial code, and chief officer of the applicant company at the specific project site for which the development assistance was approved by the authority;

2.
The kind of development assistance and value of assistance that was approved by the authority;

3.
The kind of development assistance and value of assistance that was awarded by any state, local, or federal entity to the applicant company within the reporting year;

4.
The total level of employment of the applicant company at the specific project site on the date of the original application and December 31 of each year thereafter, indicating these numbers by full-time, part time, and temporary employees, and a computation of the total gain or loss of number of employees in each category;

5.
The number of new jobs the applicant company stated in its application that would be created by the development assistance, indicating full-time, part-time, and temporary employment;

6.
The total level of employment in Kentucky of the corporate parent of the applicant company, and all subsidiaries of the corporate parent, as of December 31 of the year preceding the date of application and the total level of employment in Kentucky of the corporate parent of the applicant company, and all subsidiaries of the corporate parent, as of each December 31 from the original application through the preceding year, indicating full-time, part-time, and temporary employment, and a computation of the gain or loss from the earliest reported year to the most recent;

7.
The lowest hourly wage paid to employees within one (1) year of being hired during the reporting year, and the hourly wage paid as of December 31 of the reporting year to all employees filling the new jobs at the specific project site, indicating into which of the following wage brackets the new full-time, part-time, or temporary employees fall:

a.
Six dollars ($6) or less per hour;

b.
Six dollars and one cent ($6.01) to seven dollars ($7) per hour;

c.
Seven dollars and one cent ($7.01) to eight dollars ($8) per hour;

d.
Eight dollars and one cent ($8.01) to nine dollars ($9) per hour;

e.
Nine dollars and one cent ($9.01) to ten dollars ($10) per hour;

f.
Ten dollars and one cent ($10.01) to eleven dollars ($11) per hour;

g.
Eleven dollars and one cent ($11.01) to twelve dollars ($12) per hour;

h.
Twelve dollars and one cent ($12.01) to thirteen dollars ($13) per hour;

i.
Thirteen dollars and one cent ($13.01) to fourteen dollars ($14) per hour; or

j.
Fourteen dollars and one cent ($14.01) or more per hour;
8.
The nature of employer-paid health care coverage for new employees being provided within ninety (90) days of hiring, including any costs being borne by the new employees;

9.
A narrative, if necessary, describing how the use of the development assistance by the applicant company during the reporting year reduced employment at any site in the United States controlled by the applicant company or its corporate parent, including, but not limited to, events such as automation, consolidation, merger, acquisition, product line movement, business activity movement, or restructuring by either the applicant company or its corporate parent;

10.
Whether the applicant company or its corporate parent has been adjudged responsible for any violations of environmental, occupational safety and health, or equal employment opportunity requirements by any court or government agency in the last five (5) years, or has any criminal, civil, or administrative actions pending for any environmental, occupational safety and health, or equal employment opportunity violations, and a list of jurisdictions where the adjudication occurred or actions are pending; and

11.
Signed individual certifications by the chief officer of the applicant company as to the accuracy of the progress report, under penalty of perjury.

(2)
Every aspect of a cover sheet submitted under subsection (1)(a) of this section and progress report submitted under subsection (1)(b) of this section shall be subject to KRS 61.870 to 61.884 in its entirety and shall not be exempted from inspection under KRS 61.878.

Section 2.   KRS 154.22-040 is amended to read as follows:

(1)
Each year the authority shall under its Rural Economic Development Assistance Program, on the basis of the final unemployment figures calculated by the Department for Employment Services within the Cabinet for Workforce Development, determine which counties have had a countywide rate of unemployment exceeding the statewide unemployment rate of the Commonwealth in the most recent five (5) consecutive calendar years, or which have had an average countywide rate of unemployment exceeding the statewide unemployment rate of the Commonwealth by two hundred percent (200%) in the most recent twelve (12) consecutive months for which unemployment figures are available, and shall certify those counties as qualified counties. If the authority determines that a county which has previously been certified as a qualified county no longer has an unemployment rate that meets the criteria of this subsection, the authority shall decertify that county. The authority shall not finance any facilities in that county and an approved company shall not be eligible for the incentives offered by KRS 154.22-010 to 154.22-070 unless the financing agreements required herein are entered into by all parties prior to July 1 of the year following the calendar year in which the authority decertified that county.

(2)
The authority shall establish the procedures and standards for the determination and approval of eligible companies and their economic development projects by the promulgation of administrative regulations in accordance with KRS Chapter 13A. The criteria for approval of eligible companies and economic development projects shall include but not be limited to the creditworthiness of eligible companies; the number of new jobs to be provided by an economic development project to residents of the Commonwealth; and the likelihood of the economic success of the economic development project.

(3)
The authority shall not approve any application of an eligible company unless the following conditions are met:

(a)
The value of the tax credits and wage assessments approved does not exceed thirty-five thousand dollars ($35,000) per full-time job;

(b)
The minimum wage paid by the company for employees at the facility equals or exceeds one hundred twenty-five percent (125%) of the federal poverty level for a family of four (4);

(c)
The company has no outstanding citations for serious or willful violations of the United States Occupational Safety and Health Act, Chapter 15 of Title 29, United States Code, or KRS Chapter 338, or the occupational safety and health statutes of any state, and there have been no serious or willful violations within the last five (5) calendar years prior to the current application;

(d)
The company has no outstanding equal employment opportunity violations under Subchapter 6 of Chapter 21 of Title 42, United States Code, and has not been adjudged responsible for any unlawful discrimination in employment by a court or government agency within the last five (5) calendar years prior to the current application;

(e)
The company has not been convicted of any criminal state or federal environmental violations, including but not limited to:

1.
The Clean Air Act, Chapter 85 of Title 42 of the United States Code;

2.
The Federal Water Pollution Control Act, Chapter 26 of Title 33 of the United States Code;

3.
The Resource Conservation and Recovery Act, Subchapter 3 of Chapter 82 of Title 42 of the United States Code;

4.
The Surface Mining Control and Reclamation Act, Chapter 25 of Title 30 of the United States Code; and

5.
KRS Chapter 224;


has not been adjudged responsible for any state or federal environmental violations in civil courts or by a state or federal administrative agency, has not had a permit denied due to poor compliance history or past performance under state or federal environmental laws within the last five (5) calendar years prior to the current application; and
(f)
The company certifies that it will provide health insurance for all employees at the facility that are employed for twenty (20) or more hours per week. For the purpose of this paragraph, providing health insurance means paying eighty percent (80%) or more of the premiums for a policy that will provide employees with coverage reasonably comparable to that provided to state workers under KRS 18A.225 to 18A.229; and

(g)
The company certifies that any new facility established with funds provided under the rural economic development assistance program will not be a relocation from another part of the state, and that the total number of employees the company, or the parent company if the eligible company is a subsidiary, employs is no less than ninety percent (90%) of the total number employed within the state upon the original date of approval for economic development assistance.

(4)
The economic development project shall involve a minimum investment of one hundred thousand dollars ($100,000) by the eligible company and shall result in the creation by the eligible company, within two (2) years from the date of the final approval authorizing the economic development project, of a minimum of fifteen (15) new full-time jobs at the site of the economic development project for Kentucky residents to be employed by the eligible company and to be held by persons subject to the personal income tax of the Commonwealth. The authority may extend this two (2) year period upon the written application of an eligible company requesting an extension. No economic development project which will result in the replacement of manufacturing facilities existing in the state shall be approved by the authority; however, the authority may approve an economic development project that:

(a)
Rehabilitates a manufacturing facility:

1.
Which has not been in operation for a period of ninety (90) or more consecutive days; or

2.
The title to which is vested in other than the eligible company or an affiliate of the eligible company and that is sold or transferred pursuant to a foreclosure ordered by a court of competent jurisdiction or an order of a bankruptcy court of competent jurisdiction;

(b)
Replaces a manufacturing facility existing in the Commonwealth:

1.
The title to which shall have been taken under the exercise of the power of eminent domain, or the title to which shall be the subject of a nonappealable judgment granting the authority to exercise the power of eminent domain, in either event to the extent that normal operations cannot be resumed at the facility within twelve (12) months; or

2.
Which has been damaged or destroyed by fire or other casualty to the extent that normal operations cannot be resumed at the facility within twelve (12) months; or

(c)
Replaces an existing manufacturing facility located in the same qualified county, and the existing manufacturing facility to be replaced cannot be expanded due to the unavailability of real estate at or adjacent to the manufacturing facility to be replaced. Any economic development project satisfying the requirements of this subsection shall only be eligible for inducements to the extent of the expansion, and no inducements shall be available for the equivalent of the manufacturing facility to be replaced. No economic development project otherwise satisfying the requirements of this subsection shall be approved by the authority which results in a lease abandonment or lease termination by the approved company without the consent of the lessor.

(5)[(4)]
With respect to each eligible company making an application to the authority for inducements, and with respect to the economic development project described in the application, the authority shall request materials and make inquiries of the applicant as necessary or appropriate. Upon review of the application and completion of initial inquiries, the authority may, by resolution, give its preliminary approval by designating an eligible company as a preliminarily approved company and authorizing the undertaking of the economic development project. After preliminary approval and completion by the eligible company of its bond, loan, or other financing and review thereof by the authority, the authority may by final approval designate an eligible company to be an approved company.

Section 3.   KRS 154.24-100 is amended to read as follows:

(1)
With respect to each eligible company making an application to the authority for inducements, and with respect to the economic development project described in the eligible company's application, the authority shall request materials and make all inquiries respecting the application the authority deems necessary. The authority shall not approve any application of an eligible company unless the following conditions are met:

(a)
The value of the tax credits and wage assessments approved does not exceed thirty-five thousand dollars ($35,000) per full-time job;

(b)
The minimum wage paid by the company for employees at the facility equals or exceeds one hundred twenty-five percent (125%) of the federal poverty level for a family of four (4);

(c)
The company has no outstanding citations for serious or willful violations of the United States Occupational Safety and Health Act, Chapter 15 of Title 29, United States Code, or KRS Chapter 338, or the occupational safety and health statutes of any state, and there have been no serious or willful violations within the last five (5) calendar years prior to the current application;

(d)
The company has no outstanding equal employment opportunity violations under Subchapter 6 of Chapter 21 of Title 42, United States Code, and has not been adjudged responsible for any unlawful discrimination in employment by a court or government agency within the last five (5) calendar years prior to the current application;

(e)
The company has not been convicted of any criminal state or federal environmental violations, including but not limited to:

1.
The Clean Air Act, Chapter 85 of Title 42 of the United States Code;

2.
The Federal Water Pollution Control Act, Chapter 26 of Title 33 of the United States Code;

3.
The Resource Conservation and Recovery Act, Subchapter 3 of Chapter 82 of Title 42 of the United States Code;

4.
The Surface Mining Control and Reclamation Act, Chapter 25 of Title 30 of the United States Code; and

5.
KRS Chapter 224;


and has not been adjudged responsible for any state or federal environmental violations in civil courts or by a state or federal administrative agency, and has not had a permit denied due to poor compliance history or past performance under state or federal environmental laws within the last five (5) calendar years prior to the current application;
(f)
The company certifies that it will provide health insurance for all employees at the facility that are employed for twenty (20) or more hours per week. For the purpose of this paragraph, providing health insurance means paying eighty percent (80%) or more of the premiums for a policy that will provide employees with coverage reasonably comparable to that provided to state workers under KRS 18A.225 to 18A.229; and

(g)
The company certifies that any new facility established with funds provided under this subchapter will not be a relocation from another part of the state, and that the total number of employees the company, or the parent company if the eligible company is a subsidiary, employs is no less than ninety percent (90%) of the total number employed within the state upon the original date of approval for economic development assistance.

(2)
Upon review of the application and completion of initial inquiries, the authority may, by resolution of the board of directors, give its preliminary approval by designating an eligible company as a preliminarily approved company and authorizing the undertaking of the economic development project, and approve a report as prescribed in subsection (3)[(2)] of this section.

(3)[(2)]
A report describing the economic development project as prescribed in subsection (2)[(1)] of this section shall set out the following:

(a)
The name, location, business, and standard industrial classification of the eligible company, and if the standard industrial classification is indicative of other than a service or technology activity, then an explanation of the service or technology activity of the eligible company;

(b)
The nature of the economic development project;

(c)
The use and projected amounts of the inducements to be available to the eligible company by year; and

(d)
Other information the authority may require.

(4)[(3)]
After the adoption of the board's preliminary approval, an agent designated by the authority shall hold at least one (1) public hearing to solicit public comments regarding the preliminary designation of an eligible company as an approved company and the preliminary authorization of the company's economic development project. Notice of the public hearing shall be given pursuant to KRS Chapter 424.

(5)[(4)]
Unless the board, within one (1) year after the adoption of the resolution prescribed in subsection (2)[(1)] of this section, gives its final approval by adopting a final resolution which designates the eligible company as an approved company, authorizes the economic development project, and executes a service and technology agreement between the eligible company and the authority, the approved company's request for designation and economic development project authorization shall be considered denied.

(6)[(5)]
The decision to grant an eligible company the status of approved company shall be solely that of the authority, which the board shall base its decision upon consideration of all information provided.

Section 4.   KRS 154.26-080 is amended to read as follows:

(1)
The authority shall establish standards for the determination and approval of eligible companies and their projects by the promulgation of administrative regulations in accordance with KRS Chapter 13A.

(2)
The criteria for approval of eligible companies and economic revitalization projects shall include but not be limited to the need for the project; the new capital investment in the project that will result in financial stability for the manufacturing facility; and the retention or expansion of the greatest number of employees at the manufacturing facility.

(3)
With respect to each eligible company making an application to the authority for inducements, and with respect to the project described in the application, the authority shall make inquiries and request materials of the applicant, including, but not limited to, written evidence that except for a substantial investment in the project, assisted by the inducements authorized by KRS 154.26-015 to 154.26-100, the eligible company will close its manufacturing facility, permanently lay off its employees, and cease operations. The authority shall not approve any application of an eligible company unless the following conditions are met:

(a)
The value of the tax credits and wage assessments approved does not exceed thirty-five thousand dollars ($35,000) per full-time job;

(b)
The minimum wage paid by the company for employees at the facility equals or exceeds one hundred twenty-five percent (125%) of the federal poverty level for a family of four (4);

(c)
The company has no outstanding citations for serious or willful violations of the United States Occupational Safety and Health Act, Chapter 15 of Title 29, United States Code, or KRS Chapter 338, or the occupational safety and health statutes of any state, and there have been no serious or willful violations within the last five (5) calendar years prior to the current application;

(d)
The company has no outstanding equal employment opportunity violations under Subchapter 6 of Chapter 21 of Title 42, United States Code, and has not been adjudged responsible for any unlawful discrimination in employment by a court or government agency within the last five (5) calendar years prior to the current application;

(e)
The company has not been convicted of any criminal state or federal environmental violations, including but not limited to:

1.
The Clean Air Act, Chapter 85 of Title 42 of the United States Code;

2.
The Federal Water Pollution Control Act, Chapter 26 of Title 33 of the United States Code;

3.
The Resource Conservation and Recovery Act, Subchapter 3 of Chapter 82 of Title 42 of the United States Code;

4.
The Surface Mining Control and Reclamation Act, Chapter 25 of Title 30 of the United States Code; and

5.
KRS Chapter 224;


and has not been adjudged responsible for any state or federal environmental violations in civil courts or by a state or federal administrative agency, and has not had a permit denied due to poor compliance history or past performance under state or federal environmental laws within the last five (5) calendar years prior to the current application;
(f)
The company certifies that it will provide health insurance for all employees at the facility that are employed for twenty (20) or more hours per week. For the purpose of this paragraph, providing health insurance means paying eighty percent (80%) or more of the premiums for a policy that will provide employees with coverage reasonably comparable to that provided by state workers under KRS 18A.225 to 18A.229; and

(g)
The company certifies that any new facility established with funds provided under this subchapter will not be a relocation from another part of the state, and that the total number of employees the company, or the parent company if the eligible company is a subsidiary, employs is no less than ninety percent (90%) of the total number employed within the state upon the original date of approval for economic development assistance.
(4)
The eligible company shall, in a manner acceptable to the authority, detail the condition of the facility, including, but not limited to, financial, efficiency, and productivity matters; explain in detail why the company intends to close the facility; and set out alternatives that are available to the company.

(5)
In accordance with, and after the adoption of a resolution under subsection (7) of this section, the authority shall engage the services of a competent consulting firm or technical resource to analyze the data made available by the company, and to collect and analyze additional information necessary to determine that, in the independent judgment of the consultant, the company will close the facility absent a substantial investment in the project, assisted by the inducements authorized by KRS 154.26-015 to 154.26-100. The company shall pay the cost of this evaluation.

(6)
The company shall cooperate with the consultant and provide all of the data which could reasonably be required by the consultant to make a fair assessment of the company's intentions to close the facility.

(7)
After a review of relevant materials and completion of inquiries, the authority may, by resolution, give its preliminary approval by designating an eligible company as a preliminarily-approved company and authorizing the undertaking of the economic revitalization project.

(8)
The authority shall review the report of the consultant and other information which has been made available to it in order to assist the authority in determining whether the company intends to close the facility for valid reasons. The authority shall determine the potential of the proposed revitalization project to make the facility stable, productive, and competitive in its market.

(9)
After the review of the consultant's report, the authority shall hold a public hearing to solicit public comment from any person, group, or interested party regarding the proposed project.

(10)
After the public hearing, the authority, by resolution, may declare the jobs then existing at the facility to be lost; may give its final approval to the eligible company's application for a project; and may grant to the eligible company the status of an approved company. The decision reached by the authority shall be final and no appeal shall be granted.

(11)
All meetings of the authority shall be held in accordance with KRS 61.805 to 61.850. The authority may, pursuant to KRS 61.815, hold closed sessions of its meetings to discuss matters exempt from the open meetings law and pertaining to an eligible company.

Section 5.   KRS 154.28-080 is amended to read as follows:

(1)
The authority shall promulgate standards for the determination and approval of eligible companies and their economic development projects in accordance with KRS Chapter 13A.

(2)
The standards for approval of eligible companies and economic development projects shall include, but not be limited to: the creditworthiness of eligible companies; the number of new jobs to be provided by an economic development project to the residents of the Commonwealth; and the likelihood of the economic success of the economic development project. The authority shall not approve any application of an eligible company unless the following conditions are met:

(a)
The value of the tax credits and wage assessments approved does not exceed thirty-five thousand dollars ($35,000) per full-time job;

(b)
The minimum wage paid by the company for employees at the facility equals or exceeds one hundred twenty-five percent (125%) of the federal poverty level for a family of four (4);

(c)
The company has no outstanding citations for serious or willful violations of the United States Occupational Safety and Health Act, Chapter 15 of Title 29, United States Code, or KRS Chapter 338, or the occupational safety and health statutes of any state, and there have been no serious or willful violations within the last five (5) calendar years prior to the current application;

(d)
The company has no outstanding equal employment opportunity violations under Subchapter 6 of Chapter 21 of Title 42, United States Code, and has not been adjudged responsible for any unlawful discrimination in employment by a court or government agency within the last five (5) calendar years prior to the current application;

(e)
The company has not been convicted of any criminal state or federal environmental violations, including but not limited to:

1.
The Clean Air Act, Chapter 85 of Title 42 of the United States Code;

2.
The Federal Water Pollution Control Act, Chapter 26 of Title 33 of the United States Code;

3.
The Resource Conservation and Recovery Act, Subchapter 3 of Chapter 82 of Title 42 of the United States Code;

4.
The Surface Mining Control and Reclamation Act, Chapter 25 of Title 30 of the United States Code; and

5.
KRS Chapter 224;


and has not been adjudged responsible for any state or federal environmental violations in civil courts or by a state or federal administrative agency, and has not had a permit denied due to poor compliance history or past performance under state or federal environmental laws within the last five (5) calendar years prior to the current application;
(f)
The company certifies that it will provide health insurance for all employees at the facility that are employed for twenty (20) or more hours per week. For the purpose of this paragraph, providing health insurance means paying eighty percent (80%) or more of the premiums for a policy that will provide employees with coverage reasonably comparable to that provided to state workers under KRS 18A.225 to 18A.229; and

(g)
The company certifies that any new facility established with funds provided under this subchapter will not be a relocation from another part of the state, and that the total number of employees the company, or the parent company if the eligible company is a subsidiary, employs is no less than ninety percent (90%) of the total number employed within the state upon the original date of approval for economic development assistance.
(3)
The economic development project shall involve a minimum investment of one hundred thousand dollars ($100,000) by the eligible company and shall result in the creation by the eligible company, within two (2) years from the date of the final resolution authorizing the economic development project, of a minimum of fifteen (15) new full-time jobs at the site of the economic development projects for Kentucky residents to be employed by the eligible company and to be held by persons subject to the personal income tax of the Commonwealth. The authority may extend this two (2) year period upon the written application of an eligible company requesting an extension.

(4)
No economic development project which will result in the replacement of a manufacturing or agribusiness facility existing within the Commonwealth shall be approved by the authority; however, the authority may approve an economic development project that:

(a)
Rehabilitates a manufacturing or agribusiness facility:

1.
Which has not been in operation for a period of ninety (90) or more consecutive days; or

2.
The title to which is vested in other than the eligible company or an affiliate of the eligible company and that is sold or transferred pursuant to a foreclosure ordered by a court of competent jurisdiction or an order of a bankruptcy court of competent jurisdiction;

(b)
Replaces a manufacturing facility existing in the Commonwealth:

1.
The title to which shall have been taken under the exercise of the power of eminent domain, or the title to which shall be the subject of a nonappealable judgment granting the authority to exercise the power of eminent domain, in either event to the extent that normal operations cannot be resumed at the facility within twelve (12) months; or

2.
Which has been damaged or destroyed by fire or other casualty to the extent that normal operations cannot be resumed at the facility within twelve (12) months; or

(c)
Replaces an existing manufacturing facility located in the same qualified county that cannot be expanded due to the unavailability of real estate at or adjacent to the manufacturing facility to be replaced. Any economic development project satisfying the requirements of this subsection shall be eligible only for inducements to the extent of the expansion, and no inducements shall be available for the equivalent of the manufacturing facility to be replaced. No economic development project otherwise satisfying the requirements of this subsection shall be approved by the authority that results in a lease abandonment or lease termination by the eligible company without the consent of the lessor.

(5)
With respect to each eligible company making an application to the authority for inducements, and with respect to these economic development projects described in the application which do not involve an expansion, the authority shall make inquiries and request materials of the applicant, including, but not limited to, written evidence that except for the receipt of inducements authorized by KRS 154.28-015 to 154.28-090 and KRS 141.400, the eligible company will not locate its economic development project within the Commonwealth. Upon the review of the application and completion of initial inquiries, the authority may, by resolution, give its preliminary approval by designating an eligible company as a preliminarily approved company and authorizing the undertaking of the economic development project.

(6)
After a diligent review of the relevant materials and completion of its inquiries, the authority, by resolution of its board of directors, may designate an eligible company to be an approved company.

(7)
All meetings of the board of directors of the authority shall be held in accordance with KRS 61.805 to 61.850. The board of directors of the authority may, pursuant to KRS 61.815, hold closed sessions of its meetings to discuss matters exempt from the open meetings law and pertaining to an eligible company.

Section 6.   KRS 154.22-050 is amended to read as follows:

The authority may enter into, with any approved company, a financing agreement with respect to its economic development project. Subject to the inclusion of the mandatory provisions set forth below, the terms and provisions of each financing agreement shall be determined by negotiations between the authority and the approved company.

(1)
If an eligible company, at the time of submission of its application to the authority to become an approved company, requests the authority in writing to issue bonds on its behalf, then each financing agreement used in connection with the issuance of bonds by the authority shall include the following provisions:

(a)
The term of a financing agreement shall not be less than the last maturity of the bonds issued with respect to the economic development project, except that the financing agreement may terminate upon the earlier redemption of all of the bonds issued with respect to the economic development project and, if the authority owns the economic development project, the authority may grant to the approved company or its affiliate an option to purchase, for the consideration the authority may approve, the economic development project from the authority upon the termination of the financing agreement. Nothing in this subsection shall limit the extension of the term of a financing agreement if there is a refunding of the correlative bonds or otherwise.

(b)
All proceeds of any bonds incurred in connection with the economic development project shall be expended by the approved company within three (3) years from the date of the financing agreement. In the event that all proceeds of bonds incurred in connection with the economic development project are not fully expended within the three (3) year period, the amount of the authorized inducements shall automatically be reduced to and shall not be greater than the amount of proceeds actually expended by the approved company within the three (3) year period.

(c)
The financing agreement shall specify that the annual obligations of the approved company pursuant to KRS 154.22-010 to 154.22-080 shall equal in each year the annual debt service for that year on the bonds issued with respect to the economic development project; and the approved company shall pay such obligation of the financing agreement to the trustee for bonds issued for the benefit of the approved company, at such time and in such amounts sufficient to amortize such bonds.

(d)
1.
In consideration for financing agreement payment, the approved company may be permitted the following during the period of time not to exceed fifteen (15) years from the activation date in which the financing agreement is in effect, which period of time shall commence for purposes of the following upon the date of the financing agreement.

a.
A one hundred percent (100%) credit against the Kentucky income tax that otherwise would be owed in the year, as determined under KRS 141.347, to the Commonwealth by the approved company on the income of the approved company generated by or arising out of the economic development project, the credit not to exceed the total debt service paid under the respective financing agreement; plus

b.
The aggregate assessment withheld by the approved company in each year.

2.
The income tax credited to the approved company referred to herein shall be credited for the fiscal year for which the tax return of the approved company is filed. The approved company shall not be required to pay estimated income tax payments as prescribed in KRS 141.042.

(e)
1.
The financing agreement shall provide that the assessments, when added to the credit for the Kentucky income tax herein granted, shall not exceed the total financing agreement annual payment by the approved company in any year; however, to the extent that financing agreement annual payments exceed credits received and assessments collected in any year, the excess payment may be recouped from excess credits or assessment collections in succeeding years.

2.
If in any fiscal year of the approved company during which the financing agreement is in effect the total of the income tax credit granted to the approved company plus the assessment collected from the wages of the employees equals the annual payment pursuant to the financing agreement, and if all excess payments pursuant to the financing agreement accumulated in prior years have been recouped, the assessment collected from the wages of the employees shall cease for the remainder of that fiscal year of the approved company, and the approved company shall resume normal personal income tax and occupational license fee withholdings from the employees' wages for the remainder of that fiscal year.

3.
If in any fiscal year of the approved company during which the financing agreement is in effect, the total of the income tax credit granted to the approved company plus the assessment collected from the wages of the employees exceeds the annual payment pursuant to the financing agreement, and if all excess payments pursuant to the financing agreement accumulated in prior years have been recouped, the approved company shall pay the excess to the Commonwealth as income tax.

4.
If in any fiscal year of the approved company during which the financing agreement is in effect the assessment collected from the wages of the employees exceeds the annual payment pursuant to the financing agreement, and if all excess payments pursuant to the financing agreement accumulated in prior years have been recouped, the assessment collected from the wages of the employees shall cease for the remainder of that fiscal year of the approved company, the approved company shall resume normal personal income tax and occupational license fee withholdings from the employees' wages for the remainder of that fiscal year, and the approved company shall remit to the Commonwealth and applicable local jurisdictions their respective shares of the excess assessment collected on the withholding filing date for employees' wages next succeeding the first date when the approved company collected excess assessments.

(f)
The financing agreement shall provide in substance that:

1.
It may be assigned by the approved company only upon the prior written consent of the authority following the adoption of a resolution by the authority to such effect; and

2.
Upon default by the approved company in any obligations under the financing agreement or other documents evidencing, securing, or related to the approved company's obligations, the authority, or any of its assignees, shall have the right, at its option, to declare the financing agreement or other such documents in default; and

a.
Accelerate and declare the total of all such payments due by the approved company and sell the economic development project at public, private, or judicial sale;

b.
Pursue any remedy provided under the financing agreement or other such documents;

c.
Pursue all other remedies available to it under the Kentucky Uniform Commercial Code;

d.
Be entitled to the appointment of a receiver by the Circuit Court wherein any part of the economic development project is located; and

e.
Pursue any other remedy at law to which it appears entitled.

3.
All remedies provided in subsection (1)(f)2. of this section shall be deemed cumulative.

(2)
If an eligible company, at the time of submission of its application to the authority to become an approved company, does not request the authority in writing to issue bonds on its behalf, then each financing agreement used in connection with loans or other financing (other than bonds issued by the authority for which subsection (1) of this section shall be used) shall include the following provisions:

(a)
The term of a financing agreement, which shall commence on the date of the financing agreement, shall not be longer than:

1.
The maturity of any loan or other financing incurred in connection with the economic development project, except that the financing agreement may terminate upon the earlier prepayment of all loans or other financing incurred in connection with the economic development project; or

2.
Fifteen (15) years from the activation date.

3.
Nothing in this subsection shall limit the extension of the term of a financing agreement if there is a refinancing of the loans or other financing. The authority shall not own an economic development project that is the subject of this form of financing agreement.

(b)
All proceeds of any loan or other financing incurred in connection with the economic development project shall be expended by the approved company within three (3) years from the date of the financing agreement. In the event that all proceeds of any loan or other financing incurred in connection with the economic development project are not fully expended within the three (3) year period, the authorized inducements shall automatically be reduced to and shall not be greater than the amount of proceeds actually expended by the approved company within the three (3) year period.

(c)
1.
The approved company may be permitted the following during the term of the financing agreement:

a.
A one-hundred percent (100%) credit against the Kentucky income tax that otherwise would be owed in the year, as determined under KRS 141.347, to the Commonwealth by the approved company on the income of the approved company generated by or arising out of the economic development project, such credit not to exceed the total debt service paid with respect to the loans or other financing incurred in connection with the economic development project; plus

b.
The aggregate assessment withheld by the approved company in each year.

2.
The income tax credited to the approved company shall be credited for the fiscal year for which the tax return of the approved company is filed. The approved company shall not be required to pay estimated income tax payments as prescribed in KRS 141.042.

(d)
1.
The financing agreement shall provide that the assessments, when added to the credit for the Kentucky income tax as provided in KRS 154.22-060, shall not exceed the total annual debt service payments of the approved company with respect to the loans or other financing incurred in connection with the economic development project in any year; however, to the extent that such annual debt service payments exceed credits received and assessments collected in any year, the excess payment may be recouped from excess credits or assessment collections in succeeding years.

2.
If, in any fiscal year of the approved company during which the financing agreement is in effect, the total of the income tax credit granted to the approved company, plus the assessment collected from the wages of the employees, equals the annual debt service payments with respect to the loans or other financing incurred in connection with the economic development project, and if all excess payments with respect to the loans or other financing incurred in connection with the economic development project accumulated in prior years have been recouped, the assessment collected from the wages of the employees shall cease for the remainder of that fiscal year of the approved company and the approved company shall resume normal personal income tax and occupational license fee withholdings from the employees' wages for the remainder of that fiscal year.

3.
If in any fiscal year of the approved company during which the financing agreement is in effect the total of the income tax credit granted to the approved company plus the assessment collected from the wages of the employees exceeds the annual payment pursuant to the financing agreement, and if all excess payments pursuant to the financing agreement accumulated in prior years have been recouped, the approved company shall pay the excess to the Commonwealth as income tax.

4.
If in any fiscal year of the approved company during which the financing agreement is in effect the assessment collected from the wages of the employees exceeds the annual payment pursuant to the financing agreement, and if all excess payments pursuant to the financing agreement accumulated in prior years have been recouped, the assessment collected from the wages of the employees shall cease for the remainder of that fiscal year of the approved company, the approved company shall resume normal personal income tax and occupational license fee withholdings from the employees' wages for the remainder of that fiscal year, and the approved company shall remit to the Commonwealth and applicable local jurisdictions their respective shares of the excess assessment collected on the withholding filing date for employees wages next succeeding the first date when the approved company collected excess assessments.

(e)
The financing agreement shall provide in substance that it may be assigned by the approved company only upon the prior written consent of the authority following the adoption of a resolution by the authority to that effect.

(f)
The financing agreement shall provide that an approved company shall require of any lender to the approved company funding the loans or other financing incurred in connection with the economic development project written evidence to be provided to the authority of payments of all annual debt service to such lender. Such evidence shall be provided to the authority within forty-five (45) days after the end of each fiscal year of the financing agreement.

(g)
The financing agreement shall provide that if an approved company fails to comply with its respective obligations under the financing agreement, or that the lender to an approved company fails to comply with its requirements set forth in subsection (2)(f) of this section, or is declared in default under the loans or other financing incurred in connection with the economic development project, then the authority, or any of its assignees, shall have the right, at its option, to:

1.
Suspend the availability of the income tax credits and job development assessment fees to the approved company;

2.
Pursue any remedy provided under the financing agreement, including termination thereof; and

3.
Pursue any other remedy at law to which it appears entitled.

(3)
All remedies provided in subsection (2)(g) of this section shall be deemed cumulative.

(4)
Pursuant to this section, the activation date shall be established by the approved company in the financing agreement at any time in a two (2) year period after the date of final approval of the financing agreement by the authority. To implement the activation date, the approved company shall notify the authority, the Revenue Cabinet, and the approved company's employees of the activation date when the implementation of the inducements authorized in the financing agreement shall occur. If the approved company does not satisfy the minimum investment and minimum employment requirements of KRS 154.22-040(4)[(3)] by the activation date, the approved company shall not be entitled to receive inducements pursuant to this subchapter until the approved company satisfies the requirements; however, the fifteen (15) year period for the term of the financing agreement shall begin from the activation date. Notwithstanding the previous sentence, if the approved company does not satisfy the minimum investment and minimum employment requirements of KRS 154.22-040(4)[(3)] within two (2) years from the date of final approval of the financing agreement, then the approved company shall be ineligible to receive inducements under this subchapter unless an extension is approved by the authority.
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