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AN ACT relating to driving under the influence.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 189A.010 is amended to read as follows:

(1)
A person shall not operate or be in physical control of a motor vehicle anywhere in this state:

(a)[
While the alcohol concentration in his blood or breath is 0.10 or more based on the definition of alcohol concentration in KRS 189A.005;

(b)]
While under the influence of alcohol;

(b)[(c)]
While under the influence of any other substance or combination of substances which impairs one's driving ability;

(c)[(d)]
While under the combined influence of alcohol and any other substance which impairs one's driving ability; or

(d)[(e)]
While the alcohol concentration in his blood or breath is 0.02 or more based on the definition of alcohol concentration in KRS 189A.005 if the person is under the age of twenty-one (21).

(2)
In any prosecution for a violation of subsection (1)(a)[(b)] or (c)[(d)] of this section in which the defendant is charged with having operated or been in physical control of a motor vehicle while under the influence of alcohol, the alcohol concentration in the defendant's blood as determined at the time of making analysis of his blood or breath shall give rise to the following presumptions:

(a)
If there was an alcohol concentration of less than 0.05 based upon the definition of alcohol concentration in KRS 189A.005, it shall be presumed that the defendant was not under the influence of alcohol; and

(b)
If there was an alcohol concentration of 0.05 or greater but less than 0.10 based upon the definition of alcohol concentration in KRS 189A.005, that fact shall not constitute a presumption that the defendant either was or was not under the influence of alcohol, but that fact may be considered, together with other competent evidence, in determining the guilt or innocence of the defendant.


The provisions of this subsection shall not be construed as limiting the introduction of any other competent evidence bearing upon the questions of whether the defendant was under the influence of alcohol or other substances, in any prosecution for a violation of subsection (1)(a)[(b)] or (c)[(d)] of this section.

(3)
The fact that any person charged with violation of subsection (1) of this section is legally entitled to use any substance, including alcohol, shall not constitute a defense against any charge of violation of subsection (1) of this section.

(4)
Any person who violates the provisions of paragraphs (a), (b), or (c)[ or (d)] of subsection (1) of this section shall:

(a)
If the person has a blood or breath alcohol concentration of 0.10 to 0.17, for the first offense within a five (5) year period, be fined not less than two hundred dollars ($200) nor more than five hundred dollars ($500) or be imprisoned in the county jail for not less than forty-eight (48) hours nor more than thirty (30) days or both. If the person has a blood or breath alcohol concentration of 0.18 or higher, he or she shall be sentenced to at least seven (7) days' imprisonment, but the court may probate five (5) of those days. Following sentencing, the defendant may apply to the judge for permission to enter a community labor program for not less than forty-eight (48) hours nor more than thirty (30) days in lieu of fine or imprisonment, or both.

(b)
If the person has a blood or breath alcohol concentration of 0.08 to 0.17, for the second offense within a five (5) year period, be fined not less than three hundred fifty dollars ($350) nor more than five hundred dollars ($500) and shall be imprisoned in the county jail for not less than seven (7) days nor more than six (6) months. If the person has a blood or breath alcohol concentration of 0.18 or higher, the person shall be imprisoned in the county jail for not less than thirty (30) days nor more than six (6) months.[ and,] In addition to fine and imprisonment, the person may be sentenced to community labor for not less than ten (10) days nor more than six (6) months.

(c)
If the person has a blood or breath alcohol concentration of 0.04 to 0.17[is below 0.18], for a third offense within a five (5) year period, be fined not less than five hundred dollars ($500) nor more than one thousand ($1,000) and shall be imprisoned in the county jail for not less than thirty (30) days nor more than twelve (12) months and may, in addition to fine and imprisonment, be sentenced to community labor for not less than ten (10) days nor more than twelve (12) months. If the blood or breath alcohol concentration is 0.18 or above, he or she shall be guilty of a Class D felony.

(d)
For a fourth or subsequent offense within a five (5) year period, be guilty of a Class D felony.

(e)
For purposes of this subsection, prior offenses shall include all convictions in this state, and any other state, or jurisdiction for operating or being in control of a motor vehicle while under the influence of alcohol or other substances that impair one's driving ability, or any combination of alcohol and such substances, or while having an unlawful alcohol concentration, or driving while intoxicated, but shall not include convictions for violating subsection (1)(d)[(e)] of this section. A court shall receive as proof of a prior conviction a copy of that conviction, certified by the court ordering the conviction.

(5)
Any person who violates the provisions of subsection (1)(d)[(e)] of this section shall have his driving privilege or operator's license suspended by the court for a period of no less than thirty (30) days but no longer than six (6) months, and the person shall be fined no less than one hundred dollars ($100) and no more than five hundred dollars ($500), or sentenced to twenty (20) hours of community service in lieu of a fine. A person subject to the penalties of this paragraph shall not be subject to the penalties established in subsection (4) of this section or any other penalty established pursuant to KRS Chapter 189A.

(6)
If the person is under the age of twenty-one (21) and there was an alcohol concentration of 0.10 or greater based on the definition of alcohol concentration in KRS 189A.005, the person shall be subject to the penalties established pursuant to subsection (4) of this section.

(7)
For a second or third offense within a five (5) year period, the minimum sentence of imprisonment or community labor shall not be suspended, probated, or subject to conditional discharge or other form of early release. For a fourth or subsequent offense under this section, the minimum term of imprisonment shall be one hundred twenty (120) days, and this term shall not be suspended, probated, or subject to conditional discharge or other form of early release. For a second or subsequent offense, at least forty-eight (48) hours of the mandatory sentence shall be served consecutively.

(8)
When sentencing persons under subsection (4)(a) of this section at least one (1) of the penalties shall be assessed and that penalty shall not be suspended, probated, or subject to conditional discharge or other form of early release.

(9)
In determining the five (5) year period under this section, the period shall be measured from the dates on which the offenses occurred for which the judgments of conviction were entered.

(10)
Any person who violates the provisions of subsection (1) of this section shall be assessed twenty dollars ($20) in addition to the fines imposed by subsections (4) and (5) of this section. Funds collected pursuant to this subsection shall be deposited in the traumatic brain injury trust fund, created pursuant to KRS 211.476, within fourteen (14) days after the end of each quarter, to be used for the purposes set forth in KRS 211.470 to 211.478.

Section 2.   KRS 189A.070 is amended to read as follows:

(1)
Unless the person is under eighteen (18) years of age, in addition to the penalties specified in KRS 189A.010, a person convicted of violation of KRS 189A.010(1)(a), (b), or (c)[, or (d)] shall have his license to operate a motor vehicle or motorcycle revoked by the court as follows:

(a)
For the first offense within a five (5) year period, ninety days;

(b)
For the second offense within a five (5) year period, twelve (12) months;

(c)
For a third offense within a five (5) year period, twenty-four (24) months; and

(d)
For a fourth or subsequent offense within a five (5) year period, sixty (60) months.

(e)
For purposes of this section, "offense" shall have the same meaning as described in KRS 189A.010(4)(e).

(2)
In determining the five (5) year period under this section, the period shall be measured from the dates on which the offenses occurred for which the judgments of conviction were entered.

(3)
In addition to the period of license revocation set forth in subsection (1) of this section, no person shall be eligible for reinstatement of his privilege to operate a motor vehicle until he has completed the alcohol or substance abuse education or treatment program ordered pursuant to KRS 189A.040.

(4)
A person under the age of eighteen (18) who is convicted of violation of KRS 189A.010(1)(a), (b), or (c)[, or (d)] shall have his license revoked by the court until he reaches the age of eighteen (18) or shall have his license revoked as provided in subsection (1) of this section, whichever penalty will result in the longer period of revocation.

(5)
Licenses revoked pursuant to this chapter shall forthwith be surrendered to the court upon conviction. The court shall transmit the conviction records, and other appropriate information to the Transportation Cabinet. A court shall not waive or stay this procedure.

(6)
Should a person convicted under this chapter whose license is revoked fail to surrender it to the court upon conviction, the court shall issue an order directing the sheriff or any other peace officer to seize the license forthwith and deliver it to the court.

Section 3.   KRS 189A.200 is amended to read as follows:

(1)
In addition to the pretrial suspension of a motor vehicle operator's license authorized by KRS 189A.060, the court shall at the arraignment or as soon as such relevant information becomes available suspend the motor vehicle operator's license and motorcycle operator's license and driving privileges of any person charged with a violation of KRS 189A.010(1)(a), (b), or (c)[, or (d)] who:

(a)
Has refused to take an alcohol concentration or substance test as reflected on the uniform citation form; or

(b)
Has been convicted of one (1) or more prior offenses as described in KRS 189A.010(4)(e) or has had his operator's license revoked or suspended on one (1) or more occasions for refusing to take an alcohol concentration or substance test, in the five (5) year period immediately preceding his arrest.

(2)
Persons whose licenses have been suspended pursuant to this section may file a motion for judicial review of the suspension, and the court shall conduct the review in accordance with this chapter within thirty (30) days after the filing of the motion. The court shall, at the time of the suspension, advise the defendant of his rights to the review.

(3)
When the court orders the suspension of a license pursuant to this section, the defendant shall immediately surrender the license to the Circuit Court clerk, and the court shall retain the defendant in court or remand him into the custody of the sheriff until the license is produced and surrendered. If the defendant has lost his operator's license, other than due to a previous suspension or revocation, which is still in effect, the sheriff shall take him to the office of the circuit clerk so that a new license can be issued. If the license is currently under suspension or revocation, the provisions of this subsection shall not apply.

(4)
The Circuit Court clerk shall retain any license surrendered to him pursuant to this section until:

(a)
The court enters an order directing the return of the license to the defendant;

(b)
In the event of a first offense charge not involving a refusal by the defendant to take an alcohol concentration or substance test, for a violation of KRS 189A.010(1)(a), (b), or (c),[ or (d),] ninety (90) days have elapsed since the surrender of the license and the case has not been concluded;

(c)
In the event of a second offense charge not involving a refusal by the defendant to take an alcohol concentration or substance test, for a violation of KRS 189A.010(1)(a), (b), or (c),[ or (d),] twelve (12) months have elapsed since the surrender of the license and the case has not been concluded;

(d)
In the event of a third offense charge not involving a refusal by the defendant to take an alcohol concentration or substance test, for a violation of KRS 189A.010(1)(a), (b), or (c),[ or (d),] twenty-four (24) months have elapsed since the surrender of the license and the case has not been concluded;

(e)
In the event of a fourth or subsequent offense charge not involving a refusal by the defendant to take an alcohol concentration or substance test, for a violation of KRS 189A.010(1)(a), (b), or (c),[ or (d),] sixty (60) months have elapsed since the surrender of the license and the case has not been concluded;

(f)
In the event of a charge involving a refusal by the defendant to take an alcohol concentration or substance test, for a violation of KRS 189A.010(1)(a), (b), or (c),[ or (d),] the period specified by KRS 189A.107 has elapsed since the surrender of the license and the case has not been concluded;

(g)
A judgment of acquittal is entered in the case unless the applicable suspension period required by KRS 189A.107 has not expired; or

(h)
A judgment of conviction for a violation of KRS 189A.010(1)(a), (b), or (c)[, or (d)] is entered in the case, whereupon the clerk shall transmit the license forthwith to the Department of Transportation.

(5)
The clerk shall promptly notify the Department of Transportation of all licenses surrendered pursuant to this section.

(6)
Any person whose operator's license has been suspended pursuant to this section shall be given credit for all pretrial suspension time against the period of revocation imposed upon conviction.

Section 4.   KRS 189A.240 is amended to read as follows:

In any judicial review of a pretrial suspension imposed under KRS 189A.200(1)(b), if the court determines by a preponderance of the evidence that:

(1)
The person was charged and arrested by a peace officer with a violation of KRS 189A.010(1)(a), (b), or (c)[, or (d)];

(2)
The peace officer had reasonable grounds to believe that the person was operating a motor vehicle in violation of KRS 189A.010(1)(a), (b), or (c)[, or (d)];

(3)
There is probable cause to believe that the person committed the violation of KRS 189A.010(1)(a), (b), or (c)[, or (d)] as charged; and

(4)
The person has been convicted of one (1) or more prior offenses as described in KRS 189A.010(4)(e) or has had his motor vehicle operator's license suspended or revoked on one (1) or more occasions for refusing to take an alcohol concentration or substance test, in the five (5) year period immediately preceding his arrest, then the court shall continue to suspend the person's operator's license or privilege to operate a motor vehicle. The provisions of this section shall not be construed as limiting the person's ability to challenge any prior convictions or license suspensions or refusals.
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