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AN ACT relating to insurance.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The Office of Ombudsman shall be headed by an ombudsman appointed by the Governor with the consent of the Senate who shall serve at the pleasure of the Governor during the Governor's term of office. If the Senate is not in session when a vacancy occurs, the Governor shall make the appointment to take effect at once, subject to approval of the Senate when next convened. The ombudsman shall devote his or her entire time to the duties of the office. The ombudsman shall have at least a baccalaureate degree and at least seven (7) years experience in property and casualty or life and health insurance, which may include experience as a broker or an agent.

SECTION 2.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The ombudsman shall:

(1)
Administer and organize work of the office and hire persons as shall be deemed necessary to effectuate the duties of the office within limits of the funds made available to the department;

(2)
Investigate consumer complaints regarding policies of insurance, including payment of claims on policies of insurance, and trade practices of insurers, including compliance with provisions in Subtitle 12 of this chapter;

(3)
Respond to inquiries of consumers, including, but not limited to, those regarding policy provisions and the availability of coverage;

(4)
Publicize the existence, functions, and activities of the office to the public at large; and

(5)
Perform other functions as may be prescribed by law or administrative regulation.

SECTION 3.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Any person who has reasonable cause to believe that an insurer has failed or refuses to settle a claim in accordance with the provisions of the insurance contract or engaged in violation of the provisions of KRS 304.12-230 may file an application with the ombudsman for review of the claims settlement. 

SECTION 4.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

In any investigation involving a disputed claim, the ombudsman may:

(1)
Investigate whether the claims settlement was appropriate and in accordance with the contract;

(2)
Make the necessary inquiries and obtain information as the ombudsman deems necessary;

(3)
Hold a hearing on a disputed claim;

(4)
Inspect any books or records which are relevant to the claim;

(5)
Compel any person to produce at a specific time and place, by subpoena, any documents, books, records, papers, objects, or other evidence which the ombudsman believes may relate to a claim under investigation.

SECTION 5.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The ombudsman shall not be required to investigate a complaint if the ombudsman determines:

(1)
The complaint is trivial, frivolous, vexatious, or not made in good faith;

(2)
The complaint has been too long delayed to justify present investigation;

(3)
The resources available, considering the established priorities, are insufficient for an adequate investigation; or

(4)
The matter complained of is not within the investigatory authority of the office.

SECTION 6.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The ombudsman shall maintain a central registry of all claims investigations which have been disposed of and closed, the nature of the investigation, findings, and recommended actions. No information so compiled shall be construed to be a public record. In addition, the ombudsman shall:

(1)
Report to the commissioner any evidence that an insurer has established a pattern of settlement practices which would constitute an unfair claims settlement practice within the meaning of KRS 304.12-230 or any violations of this chapter; and

(2)
Report to the commissioner any contract provisions, including any endorsements, which are unfairly discriminatory, confusing, misleading, or contrary to public policy, along with a recommendation as to whether the policy form should be modified or withdrawn.
SECTION 7.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
With respect to trade or marketing practices, the ombudsman may:
(a)
Conduct an investigation regarding an insurer's trade practices, including claims settlement practices and marketing practices;
(b)
Make the necessary inquiries and obtain information as the ombudsman deems necessary;
(c)
Hold a hearing;
(d)
Inspect any books or records which may be necessary for the investigation;
(e)
Compel any person to produce at a specific time and place, by subpoena, any documents, books, records, papers, objects, or other evidence which the ombudsman believes may relate to the investigation.

(2)
The ombudsman shall report findings of the office to the commissioner with respect to the trade practices or marketing practices under investigation.

SECTION 8.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Every insurer writing property and casualty insurance or life insurance in Kentucky shall establish an internal appeals procedure for the review of disputed claims, in accordance with terms set forth by the commissioner by administrative regulation or as otherwise provided by law. The review shall be conducted by a panel of the insurer's employees, who shall be personnel other than those responsible for claims payment on a day-to-day basis and shall be conducted within ten (10) business days of the receipt of the complaint.

SECTION 9.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Complaints shall be filed on a form set forth by the ombudsman. The office of the ombudsman shall acknowledge the receipt of complaints, and advise the applicants of any action taken or opinions and recommendations which may have been made by it to the insurer. The ombudsman shall make recommendations to the commissioner as the ombudsman deems necessary, including, but not limited to:

(1)
A recommendation that a policy form or endorsement thereon which the ombudsman finds unfairly discriminatory, misleading, or contrary to public policy be modified;

(2)
A recommendation that specific rules and administrative regulations promulgated by the commissioner, including rules concerning trade practices and claims settlement practices, be modified or repealed;

(3)
A recommendation that the claims settlement practices of a specific insurer or insurers be further investigated by the commissioner;

(4)
A recommendation that the commissioner impose penalties or other sanctions against an insurer or insurers as a result of the insurer's claims settlement practices.

SECTION 10.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The Consumer Protection and Education Division shall prepare annually a buyer's guide for homeowner's, automobile, and individual health insurance. Every buyers' guide shall contain a notice describing the functions of the ombudsman, the mailing and internet address of the ombudsman, and a toll-free information telephone number. The ombudsman may publicize its existence, function, and activities to the public at large.

SECTION 11.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Any correspondence or written communication from any complainant and any written material submitted by an insurer shall remain confidential and shall not be part of any public record:

(a)
Unless the parties authorize, in writing, the release of the information; or

(b)
Except for those disclosures necessary to enable the ombudsman to perform duties of the office and to support any opinions or recommendations; or

(c)
As necessary to enable the commissioner to perform any function authorized by law.
(2)
Any person conducting or participating in any investigation of a complaint who discloses any information collected during the investigation to any person, other than to the office of the ombudsman or the department, or to those authorized by the ombudsman or the commissioner to receive the information, is guilty of a Class B misdemeanor.

(3)
Any statement or communication made by the office of the ombudsman relevant to a complaint received by the ombudsman, to proceedings conducted either by the ombudsman or by or on behalf of the commissioner, or relating to an investigation conducted by the ombudsman, which is provided to the office in good faith, shall be absolutely privileged.

(4)
The ombudsman shall not be required to testify in court with respect to matters held to be confidential except as the court deems necessary to enforce the provisions of Sections 1 to 13 of this Act or as the commissioner deems necessary in conjunction with the execution of any power of the commissioner authorized by law.

(5)
Nothing in this section shall be deemed to limit the disclosure of information to law enforcement and regulatory agencies.

SECTION 12.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Upon making a determination as to the appropriate disposition of a claim, the ombudsman shall notify the insurer and the claimant of the ombudsman's decision. The decision shall be admissible in any court action or any other proceeding which is instituted to determine final disposition of the claim. The ombudsman may file a brief with the court in connection with an action relating to the disposition of a claim.

(2)
The ombudsman shall obtain from the Kentucky Bar Association and maintain an updated list of lawyer referral services and pro bono and legal service programs in Kentucky and provide these to claimants when deemed appropriate or when a claimant requests them.
SECTION 13.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The ombudsman shall report to the Governor and the Legislative Research Commission on or before September 30 of each year, summarizing his activities for the preceding fiscal year, documenting any significant insurance industry problems with regard to claims settlement practices in any line of insurance, and setting forth any recommendations for statutory or regulatory change which will further the capacity of the Commonwealth to resolve claims disputes.

SECTION 14.   A NEW SECTION OF SUBTITLE 99 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Any person who willfully hinders the lawful actions of the ombudsman or willfully refuses to comply with any lawful demands of the ombudsman, including the demand for the inspection of records, shall be subject to a penalty of not more than five thousand dollars ($5,000).

Page 1 of 7
BR167500.100-1675



