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AN ACT relating to mining reclamation.

WHEREAS, land or water resources are sometimes adversely affected by unanticipated surface coal mining and reclamation operations outside the permitted area; and

WHEREAS, there are times when a coal operator or permittee is unreasonably prevented legal access to property for purposes of conducting reclamation or violation abatement activities; and

WHEREAS, the Natural Resources and Environmental Protection Cabinet has taken the legal position that the coal company has an easement by necessity to complete the required remedial measures, but such argument was rejected by Kentucky's highest court; and

WHEREAS, when the landowner unreasonably denies access to the coal operator or permittee, the coal operator or permittee is faced with cessation of his operation and denial of future permits both in Kentucky and in other coal producing states, as well as potential reclamation bond forfeiture; and

WHEREAS, it is the intent of the General Assembly to resolve this controversy;

NOW, THEREFORE,

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 350 IS CREATED TO READ AS FOLLOWS:

(1)
A permittee, operator, or other person who is responsible for abatement of a violation shall have access to the land affected by the violation for the limited purpose of abating the violation, if the violation creates an imminent danger to the health or safety of the public or of a person other than the landowner.

(2)
If a violation other than one described in subsection (1) of this section cannot be abated because the permittee, operator, or other person who is responsible for abatement of the violation has been denied reasonable access to the land affected by the violation, the secretary or authorized representative of the cabinet shall terminate the notice of noncompliance or cessation order issued for the violation. Prior to terminating a notice of noncompliance or cessation order under this subsection, the secretary or authorized representative of the cabinet shall advise the landowner or occupant of the affected land refusing to allow access of that person's rights under this chapter. The secretary or authorized representative of the cabinet shall not terminate any notice of noncompliance or cessation order under this subsection if the secretary or authorized representative of the cabinet determines that the denial of access necessary to abate the violation has been procured through collusion between the permittee, operator, or other person who is responsible for abatement of the violation and the landowner or occupant of the affected land who is refusing to allow the necessary access. Termination of a notice of noncompliance or cessation order under this subsection shall not affect the assessment of a civil penalty for the violation.

(3)
Nothing in this section shall affect any person's right for damages to property caused by surface coal mining and reclamation operations.
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