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AN ACT relating to advance directives.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS 205.510 TO 205.645 IS CREATED TO READ AS FOLLOWS:

(1)
The Department for Medicaid Services shall submit any necessary waivers, by September 30, 2000, to the Federal Health Care Financing Administration to:

(a)
Require all health care providers and all health care facilities participating in the Medicaid program to keep a copy of the patient's advance directive in the medical record; and

(b)
Require all Medicaid recipients age eighteen (18) and older to complete an advance directive in accordance with KRS 311.621 to 311.643. 

(2)
Within one (1) year of the effective date of this Act, the Department for Medicaid Services shall promulgate administrative regulations in accordance with KRS Chapter 13A to carry out the provisions of this section.
(3)
It shall be the responsibility of the Medicaid recipient, responsible party, or surrogate to provide the physician and any health care facility upon admission with a copy of the Medicaid recipient's most recent advance directive. If a copy is not available, the Medicaid recipient shall complete an advance directive during the physician office visit or upon admission to a health facility.
(4)
A Medicaid recipient may change his or her advance directive at any time in accordance with KRS 311.621 to 311.643.

SECTION 2.   A NEW SECTION OF SUBTITLE 18 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Any insurance company that contracts with the Commonwealth to provide health insurance for state employees or any other individual eligible to participate in the state health insurance plan shall require all participating providers or health care facilities to keep a copy of the advance directive for each patient insured by the state health insurance plan in the medical record.

(2)
Each individual age eighteen (18) and older who participates in the state employee health insurance plan shall complete an advance directive in accordance with KRS 311.621 to 311.643. It shall be the responsibility of the employee, responsible party, or surrogate to provide the health care provider and any health care facility upon admission with a copy of the insured's most recent advance directive. If a copy is not available, the insured shall complete an advance directive.

(3)
The Personnel Cabinet and the Department of Insurance shall promulgate administrative regulations in accordance with KRS Chapter 13A to carry out the provisions of this section.

(4)
An individual insured under the state employee health insurance plan may change his or her advance directive at any time in accordance with KRS 311.621 to 311.643.

Section 3.   KRS 311.633 is amended to read as follows:

(1)
It shall be the responsibility of the grantor or the responsible party of the grantor to provide for notification to the grantor's attending physician and health care facility where the grantor is a patient that an advance directive has been made. If the grantor is comatose, incompetent, or otherwise mentally or physically incapable, any other person may notify the attending physician of the existence of an advance directive. An attending physician who is notified shall promptly make the living will directive or a copy of the advance directive a part of the grantor's medical records.

(2)
An attending physician or health care facility which refuses to comply with the advance directive of a patient or decision made by a surrogate or responsible party shall immediately inform the patient or the patient's responsible party and the family or guardian of the patient of the refusal. No physician or health care facility which refuses to comply with the advance directive of a qualified patient or decision made by a responsible party shall impede the transfer of the patient to another physician or health care facility which will comply with the advance directive. If the patient, the family, or the guardian of the patient has requested and authorized a transfer, the transferring attending physician and health care facility shall supply the patient's medical records and other information or assistance medically necessary for the continued care of the patient, to the receiving physician and health care facility.

(3)
No physician, nurse, staff member, or employee of a public or private hospital, or employee of a public or private health care facility, who shall state in writing to the hospital or health care facility his objection to complying with the advance directive of a patient or a health care decision of a responsible party under KRS 311.621 to 311.643, on moral, religious, or professional grounds, shall be required to, or held liable for refusal to, comply with the advance directive or health care decision as long as the physician, nurse, staff member, or employee complies with the requirements of subsection (2) of this section regarding patient notification and patient transfer.

(4)
It shall be unlawful discriminatory practice for any person to impose penalties or take disciplinary action against or deny or limit licenses, certifications, degrees, or other approvals or documents of qualification to any physician, nurse, staff member, or employee who refuses to comply with the advance directive of a patient or a health care decision by a responsible party under KRS 311.621 to 311.643, as long as the physician, nurse, staff member, or employee complies with the provisions of subsection (2) of this section regarding notification and transfer.

(5)
It shall be an unlawful discriminatory practice for any person to impose penalties or take disciplinary action against or deny or limit licenses, certifications, degrees, or other approvals or documents of qualification to any health facility, physician licensed under KRS Chapter 311, physician assistant as defined in KRS 311.550, registered nurse, practical nurse, or advanced registered nurse practitioner licensed under KRS Chapter 314, paramedic certified under KRS 311.654, emergency medical technician certified under KRS 211.964, or other person acting under the direction of a physician as a result of the withholding or the withdrawal of life-prolonging treatment or artificially provided nutrition and hydration from a patient in a terminal condition in accordance with an advance directive executed under KRS 311.621 to 311.643.

Section 4.   KRS 311.635 is amended to read as follows:

(1)
A health care facility, physician licensed under KRS Chapter 311, physician assistant as defined in KRS 311.550, registered nurse, practical nurse, or advanced registered nurse practitioner licensed under KRS Chapter 314, paramedic certified under KRS 311.654, or emergency medical technician certified under KRS 211.964, or other person acting under the direction of a physician shall not be subject to criminal prosecution or civil liability or be deemed to have engaged in unprofessional conduct as a result of the withholding or the withdrawal of life-prolonging treatment or artificially provided nutrition and hydration from a patient in a terminal condition in accordance with an advance directive executed pursuant to KRS 311.621 to 311.643. A person who authorizes the withholding or withdrawal of life-prolonging treatment or artificially provided nutrition and hydration from a patient in a terminal condition in accordance with an advance directive shall not be subject to criminal prosecution or civil liability for the action.

(2)
An independent investigation of a surrogate's authority shall not be necessary unless a person is in possession of information as to the surrogate's disqualification. No surrogate, responsible party, physician, or health care facility acting in good faith, shall be subject to criminal or civil liability for giving instructions as a surrogate, making a health care decision as a responsible party under KRS 311.621 to 311.643, or carrying out, or refusing to carry out pursuant to KRS 311.633, the surrogate's or responsible party's instructions or acting in reliance on the grantor's designation of a surrogate or a health care decision by a responsible party under KRS 311.621 to 311.643.

(3)
The provisions of this section shall apply unless it is shown by a preponderance of the evidence that the person:

(a)
Authorizing or effectuating the withholding or withdrawal of life-prolonging treatment;

(b)
Giving instructions as a surrogate;

(c)
Making a health care decision as a responsible party under KRS 311.621 to 311.643;

(d)
Carrying out, or refusing to carry out, the surrogate's or responsible party's instructions; or

(e)
Acting in reliance on the grantor's designation of a surrogate or a health care decision by a responsible party under KRS 311.621 to 311.643,

did not, in good faith, comply with the provisions of KRS 311.621 to 311.643.

(4)
An advance directive made in accordance with KRS 311.621 to 311.629 shall be presumed to have been made voluntarily and validly executed unless the attending physician or health care facility has actual knowledge to the contrary.

Section 5.   KRS 311.637 is amended to read as follows:

(1)
The withholding or withdrawal of life-prolonging treatment or artificially-provided nutrition and hydration from a grantor in accordance with the provisions of KRS 311.621 to 311.643 shall not, for any purpose, constitute a suicide. The making of an advance directive under KRS 311.621 to 311.629 or a health care decision by a responsible party under KRS 311.621 to 311.643 shall not affect in any manner the sale, procurement, or issuance of any policy of life insurance, nor shall it be considered to modify the terms of an existing policy of life insurance. Notwithstanding any term of the policy to the contrary, no policy of life insurance shall be legally impaired or invalidated in any manner by a health care decision made by a surrogate or responsible party or by the withholding or withdrawal from an insured patient any medical procedure or intervention which would serve only to prolong artificially the dying process.

(2)
No person, corporation, or governmental agency shall require or induce any person to execute a living will directive or to make a health care decision as a responsible party under KRS 311.621 to 311.643 as a condition for a contract or for the provision of any service, medical treatment, or benefit, except as required under KRS 205.510 to 205.645 and subtitle 18 of KRS Chapter 304.

(3)
Nothing in KRS 311.621 to 311.643 shall be construed to impose any liability on a surrogate or responsible party for any expenses of the grantor for which the surrogate or responsible party would not otherwise have been liable.

(4)
KRS 311.621 to 311.643 shall not create a presumption concerning the intention of an adult who has revoked or has not executed an advance directive with respect to the use, withholding, or withdrawal of life-prolonging treatment if a terminal condition exists.

(5)
KRS 311.621 to 311.643 shall not affect the common law or statutory right of an adult to make decisions regarding the use of life-prolonging treatment, so long as the adult is able to do so, or impair or supersede any common law or statutory right that an adult has to effect the withholding or withdrawing of medical care.

(6)
KRS 311.621 to 311.643 shall not preclude or restrict the right of persons to make advance directives outside the provisions of KRS 311.621 to 311.643; and KRS 311.621 to 311.643 shall not restrict or preclude medical personnel, physicians, nurses, or health care facilities from following other written advance directives consistent with accepted medical practice.
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