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AN ACT relating to check authorization companies.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 5 of this Act, unless the context requires otherwise:

(1)
"Check authorization company" means any person that, for monetary fees, regularly engages in whole or in part in the practice of assembling and maintaining a check authorization database and that provides a process that allows a consumer's information to be entered into a credit card terminal or cash register device at the point of sale at a retail seller's place of business located in Kentucky for the purpose of authorizing checks through its database for retail sellers;

(2)
"Consumer" means an individual who offers a check as payment for goods or services at a retail seller's place of business located in Kentucky;

(3)
"Retail seller" has the meaning provided in KRS 371.210.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
A retail seller shall post in its place of business in a conspicuous location and in a clear and conspicuous manner the returned check fee charged by the retail seller.

(2)
If the retail seller uses the services of a check authorization company, the retail seller shall post in its place of business in a conspicuous location and in a clear and conspicuous manner notice that a check authorization company is used.

(3)
If the retail seller uses the services of a check authorization company, and the retailer does not accept a check from a consumer, the retail seller shall provide to the consumer the reason for failure to accept the check and the name of the check authorization company and the toll-free number established by the check authorization company as required by paragraph (d) subsection (1) of Section 3 of this Act.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
A check authorization company shall, upon request by a consumer, clearly and accurately disclose to the consumer:

(a)
All information in the consumer's file at the time of the request;

(b)
A list of the risk assessment factors used by the check authorization company;

(c)
A summary of all of the rights that the consumer has under Sections 1 to 5 of this Act; and

(d)
A toll-free telephone number established by the check authorization company at which personnel are accessible to consumers during normal business hours.

(2)
(a)
A check authorization company shall require, as a condition of making the disclosures required under subsection (1) of this section, that the consumer furnish proper identification. Except as provided in paragraph (b) of this subsection, the disclosures shall be made in writing.

(b)
If authorized by a consumer, the check authorization company may make the disclosures other than in writing or in such form as provided by this paragraph if available from the company:

1.
In person, upon the appearance of the consumer at the place of business of the check authorization company where disclosures are regularly provided, during normal business hours, and on reasonable notice;

2.
By telephone, if the consumer has made a written request for disclosure by telephone;

3.
By electronic means, if available from the check authorization company; or

4.
By any other reasonable means that are available from the check authorization company.

(c)
A check authorization company shall provide personnel to explain to the consumer any information furnished to the consumer required by this section.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
If the completeness or accuracy of any item of information contained in a consumer's file at a check authorization company is disputed by the consumer and the consumer notifies the company directly of the dispute, the company shall investigate free of charge and record the current status of the disputed information and modify or delete the item from the file, as required by subsection (2) of this section, before the end of the thirty (30) day period beginning on the date on which the company receives the notice of the dispute from the consumer.

(2)
If after investigation an item of information is found to be inaccurate or incomplete or cannot be verified, the check authorization company shall promptly delete or modify that item of information.

(3)
A check authorization company shall provide written notice to a consumer of the results of the investigation not later than five (5) business days after completion of the investigation.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
Any retail seller or check authorization company that fails to comply with Sections 1 to 5 of this Act shall be liable to a consumer as provided in this section and an action to enforce any liability created under Sections 1 to 5 of this Act may be brought in any court of competent jurisdiction.

(2)
If the court finds that a retail seller has failed to comply with any provision in Section 2 of this Act, a consumer shall recover actual damages, plus the costs of the action.

(3)
If the court finds that a check authorization company has failed to comply with any provision in Sections 3 or 4 of this Act a consumer shall recover the following:
(a)
In the case of a negligent violation, actual damages, plus the costs of the action, loss of wages, and reasonable attorneys' fees;
(b)
In the case of willful violation, damages, costs, and fees set forth in paragraph (a) of this subsection, and punitive damages of not more than ten thousand dollars ($10,000); and
(c)
Injunctive relief whether or not the consumer seeks any other remedy under this subsection, plus the costs of the action, loss of wages, and reasonable attorneys' fees.
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