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AN ACT relating to cigarettes and other retail tobacco products.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 138.130 is amended to read as follows:

As used in KRS 138.130 to 138.205, unless the context requires otherwise:

(1)
"Cabinet" means the Revenue Cabinet.

(2)
"Manufacturer" means any person who manufactures or produces cigarettes within or without this state.

(3)
"Retailer" means any person who sells to a consumer or to any person for any purpose other than resale.

(4)
"Sale at retail" shall mean a sale to any person for any other purpose other than resale.

(5)
"Cigarettes" shall mean and include any roll for smoking made wholly or in part of tobacco, or any substitute for tobacco, irrespective of size or shape and whether or not such tobacco is flavored, adulterated, or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material, excepting tobacco.

(6)
"Sale" or "sell" shall mean any transfer for a consideration, exchange, barter, gift, offer for sale, advertising for sale, soliciting an order for cigarettes or any other retail tobacco products, and distribution in any manner or by any means whatsoever.

(7)
"Tax evidence" shall mean and include any stamps, metered impressions, or other indicia prescribed by the cabinet by regulation as a means of denoting the payment of tax.

(8)
"Person" shall mean and include any individual, firm, copartnership, joint venture, association, municipal or private corporation whether organized for profit or not, Commonwealth of Kentucky or any of its political subdivisions, estate, trust, or any other group or combination acting as a unit, and the plural as well as the singular.

(9)
"Resident wholesaler" shall mean any person who purchases at least seventy-five percent (75%) of all cigarettes or other retail tobacco products purchased by him directly from the cigarette manufacturer on which the cigarette tax provided for in KRS 138.130 to 138.205 is unpaid, and who maintains an established place of business in this state where he attaches cigarette or other retail tobacco products tax evidence, or receives untaxed cigarettes or other retail tobacco products.

(10)
"Nonresident wholesaler" shall mean any person who purchases cigarettes or other retail tobacco products directly from the manufacturer and maintains a permanent location or locations outside this state where Kentucky cigarette or other retail tobacco products tax evidence is attached or from where Kentucky cigarette or other retail tobacco products tax is reported and paid.

(11)
"Sub-jobber" shall mean any person who purchases cigarettes or other retail tobacco products from a wholesaler licensed under KRS 138.195 on which the Kentucky cigarette or other retail tobacco products tax has been paid and makes them available to retailers for resale. No person shall be deemed to make cigarettes or other retail tobacco products available to retailers for resale unless such person certifies and establishes to the satisfaction of the cabinet that firm arrangements have been made to regularly supply at least five (5) retail locations with Kentucky tax-paid cigarettes or other retail tobacco products for resale in the regular course of business.

(12)
"Vending machine operator" shall mean any person who operates one (1) or more cigarette or other retail tobacco products vending machines.

(13)
"Transporter" shall mean any person transporting untax-paid cigarettes or other retail tobacco products obtained from any source to any destination within this state, other than cigarettes or other retail tobacco products transported by the manufacturer thereof.

(14)
"Unclassified acquirer" shall mean any person in this state who acquires cigarettes or other retail tobacco products from any source on which the Kentucky cigarette or other retail tobacco products tax has not been paid, and who is not a person otherwise required to be licensed under the provisions of KRS 138.195.

(15)
"Other retail tobacco products" means any retail product made wholly or in part of tobacco and shall include, but not be limited to, cigars, chewing tobacco, smokeless tobacco, snuff, and pipe tobacco.

Section 2.   KRS 138.140 is amended to read as follows:

(1)
A tax shall be paid on the sale of cigarettes within the state at a proportionate rate of three cents ($0.03) on each twenty (20) cigarettes. This tax shall be paid only once, regardless of the number of times the cigarettes may be sold in this state.

(2)
A tax shall be paid on the sale of all other retail tobacco products at a proportionate rate of three cents ($0.03) per ounce. This tax shall be paid only once, regardless of the number of times the retail tobacco products may be sold in the state.
Section 3.   KRS 138.146 is amended to read as follows:

(1)
The cigarette or other retail tobacco products tax imposed by subsections (1) and (2) of Section 2 of this Act[KRS 138.130 to 138.205] shall be due when any licensed wholesaler or unclassified acquirer takes possession within this state of untax-paid cigarettes or other retail tobacco products.

(2)
The tax shall be paid by the purchase of stamps by a resident wholesaler within forty-eight (48) hours after the cigarettes or other retail tobacco products are received by him. A stamp shall be affixed to each package of an aggregate denomination not less than the amount of the tax upon the contents thereof. The stamp, so affixed, shall be prima-facie evidence of payment of tax. Unless the[such] stamps have been previously affixed, they shall be so affixed by each resident wholesaler prior to the delivery of any cigarettes or other retail tobacco products to a retail location or any person in this state. The evidence of tax payment shall be affixed to each individual package of cigarettes or other retail tobacco products by a nonresident wholesaler prior to the introduction or importation of the cigarettes or other retail tobacco products into the territorial limits of this state. The evidence of tax payment shall be affixed by an unclassified acquirer within twenty-four (24) hours after the cigarettes or other retail tobacco products are received by him.

(3)
The cabinet shall by administrative regulation prescribe the form of cigarette or other retail tobacco products tax evidence, the method and manner of the sale and distribution of the[such cigarette] tax evidence, and the method and manner that such evidence shall be affixed to the cigarettes or other retail tobacco products.

(4)
Units of cigarette or other retail tobacco products tax evidence shall be sold at their face value, but the cabinet shall allow as compensation to any licensed wholesaler an amount of tax evidence equal to thirty cents ($0.30) face value for each three dollars ($3) of tax evidence purchased at face value. The cabinet shall have the power to withhold compensation from any licensed wholesaler for failure to abide by any provisions of KRS 138.130 to 138.205 or any administrative regulations promulgated thereunder. Any refund or credit for unused cigarette or other retail tobacco products tax evidence shall be reduced by the amount allowed as compensation at the time of purchase.

(5)
No tax evidence may be affixed, or used in any way, by any person other than the person purchasing the[such] evidence from the cabinet. The[Such] tax evidence may not be transferred or negotiated, and may not, by any scheme or device, be given, bartered, sold, traded, or loaned to any other person. Unaffixed tax evidence may be returned to the cabinet for credit or refund for any reason satisfactory to the cabinet.

(6)
In the event any retailer shall receive into his possession cigarettes or other retail tobacco products to which evidence of Kentucky tax payment is not properly affixed, he shall within twenty-four (24) hours notify the cabinet of that[such] fact. The[Such] notice shall be in writing, and shall give the name of the person from whom the[such] cigarettes or other retail tobacco products were received, and the quantity of the[such] cigarettes or other retail tobacco products, and the[such] written notice may be given to any field agent of the cabinet. The written notice may also be directed to the secretary of revenue, Frankfort, Kentucky. If the[such] notice is given by means of the United States mail, it shall be sent by certified mail. Any[ such] cigarettes or other retail tobacco products shall be retained by the[such] retailer, and not sold, for a period of fifteen (15) days after giving the notice provided in this subsection. The retailer may, at his option, pay the tax due on any[ such] cigarettes or other retail tobacco products according to administrative[rules and] regulations to be prescribed by the cabinet, and proceed to sell the same after the[such] payment.

(7)
Cigarettes or other retail tobacco products stamped with the[ cigarette] tax evidence of another state shall at no time be commingled with cigarettes or other retail tobacco products on which the Kentucky[ cigarette] tax evidence has been affixed, but any licensed wholesaler, licensed sub-jobber, or licensed vending machine operator may hold cigarettes or other retail tobacco products stamped with the tax evidence of another state for any period of time, subsection (2) of this section notwithstanding.

Section 4.   KRS 138.155 is amended to read as follows:

In lieu of the affixing of[ cigarette] tax evidence to individual packages of cigarettes or other retail tobacco products as the means of denoting payment of the[ cigarette] tax imposed by KRS 138.130 to 138.205, the cabinet may prescribe, by administrative[rules and] regulations sufficient to protect the revenue of this state, a method of reporting, payment, and collection of the[such] tax, without the affixing of tax evidence to individual packages of cigarettes or other retail tobacco products. If[In the event] such a system is adopted, no compensation for reporting for the purpose of the[such] tax in excess of two percent (2%) of the tax due shall be allowed to any person.

Section 5.   KRS 138.165 is amended to read as follows:

(1)
It is declared to be the legislative intent of KRS 138.130 to 138.205 that any untax-paid cigarettes or other retail tobacco products held, owned, possessed, or in control of any person other than as provided in KRS 138.130 to 138.205 are contraband and subject to seizure and forfeiture as set out in this section.

(2)
When[Whenever] any peace officer of this state, or any representative of the cabinet, finds any untax-paid cigarettes or other retail tobacco products within the borders of this state in the possession of any person other than a licensee authorized to possess untax-paid cigarettes or other retail tobacco products by the provisions of KRS 138.130 to 138.205, the[such] cigarettes or other retail tobacco products shall be immediately seized and stored in a depository to be selected by the officer or agent. At the time of seizure, the officer or agent shall deliver to the person in whose custody the cigarettes or other retail tobacco products are found a receipt for the cigarettes or other retail tobacco products. The receipt shall state on its face that any inquiry concerning any goods seized shall be directed to the secretary of revenue, Frankfort, Kentucky. Immediately upon seizure, the officer or agent shall notify the secretary of revenue of the nature and quantity of the goods seized. Any seized goods shall be held for a period of twenty (20) days and if after such period no person has claimed the cigarettes or other retail tobacco products as his property, the secretary shall cause the same to be exposed to public sale to any person authorized to purchase untax-paid cigarettes or other retail tobacco products. The sale shall be on notice published pursuant to KRS Chapter 424. All proceeds, less the cost of sale, from the sale shall be paid into the Kentucky State Treasury for general fund purposes.

(3)
It is declared to be the legislative intent that any vending machine used for dispensing cigarettes or other retail tobacco products on which Kentucky cigarette or other retail tobacco products tax has not been paid is contraband and subject to seizure and forfeiture. If[In the event] any peace officer or agent of the cabinet finds any vending machine within the borders of this state dispensing untax-paid cigarettes or other retail tobacco products, he shall immediately seize the vending machine and store it[the same] in a safe place selected by him. He shall thereafter proceed as provided in subsection (2) of this section and the secretary of revenue shall cause the vending machine to be sold, and the proceeds applied, as set out in subsection (2) of this section.

(4)
No cigarettes or other retail tobacco products, on which the tax imposed by KRS 138.130 to 138.205 has not been paid, shall be transported within this state by any person other than a manufacturer or a person licensed under the provisions of KRS 138.195. It is declared to be the legislative intent that any motor vehicle used to transport any[ such] cigarettes or other retail tobacco products by other persons is contraband and subject to seizure and forfeiture. If[In the event] any peace officer or agent of the cabinet finds any such motor vehicle, he shall immediately seize the motor vehicle and store it in a safe place specified by him. He shall thereafter proceed as provided in subsection (2) of this section and the secretary of revenue shall cause the motor vehicle to be sold, and the proceeds applied, as set out in subsection (2) of this section.

(5)
The owner or any person having an interest in any goods, machines, or vehicles seized as provided under subsections (1) to (4) of this section may apply to the secretary of revenue for remission of the forfeiture for good cause shown. If it is shown to the satisfaction of the Revenue Cabinet that the owner was without fault in the possession, dispensing, or transportation of the untax-paid cigarettes or other retail tobacco products, he shall remit the forfeiture. If[In the event] he determines that the possession, dispensing, or transportation of untax-paid cigarettes or other retail tobacco products was willful or intentional he may nevertheless remit the forfeiture on condition that the owner pay a penalty to be prescribed by him of not more than fifty percent (50%) of the value of the thing forfeited. All taxes due on untax-paid cigarettes or other retail tobacco products shall be paid in addition to the penalty, if any.

(6)
Any party aggrieved by an order entered hereunder may appeal to the Kentucky Board of Tax Appeals in the manner provided by law.

Section 6.   KRS 138.195 is amended to read as follows:

(1)
No person other than a manufacturer shall acquire cigarettes in this state on which the Kentucky cigarette or other retail tobacco products tax has not been paid, nor act as a resident wholesaler, nonresident wholesaler, vending machine operator, sub-jobber, transporter, or unclassified acquirer of the[such] cigarettes or other retail tobacco products without first obtaining a license from the cabinet as set out in this section.

(2)
Each resident wholesaler shall secure a separate license for each place of business at which cigarette or other retail tobacco products tax evidence is affixed or at which cigarettes or other retail tobacco products on which the Kentucky cigarette or other retail tobacco products tax has not been paid are received. Each nonresident wholesaler shall secure a separate license for each place of business at which evidence of Kentucky cigarette or other retail tobacco products tax is affixed or from where Kentucky cigarette tax is reported and paid. The[Such] a license or licenses shall be secured on or before July 1 of each year, and each licensee shall pay the sum of five hundred dollars ($500) for each such year or portion thereof for which such license is secured.

(3)
Each sub-jobber shall secure a separate license for each place of business from which Kentucky tax-paid cigarettes or other retail tobacco products are made available to retailers, whether the[such] place of business is located within or without this state. The[Such] license or licenses shall be secured on or before July 1 of each year, and each licensee shall pay the sum of five hundred dollars ($500) for each such year or portion thereof for which such license is secured.

(4)
Each vending machine operator shall secure a license for the privilege of dispensing Kentucky tax-paid cigarettes or other retail tobacco products by vending machines. The[Such] license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of twenty-five dollars ($25) for each year or portion thereof for which such license is secured. No vending machine shall be operated within this Commonwealth without having prominently affixed thereto the name of its operator, together with the license number assigned to the[such] operator by the cabinet. The cabinet shall prescribe by administrative regulation the manner in which the information shall be affixed to the vending machine.

(5)
Each transporter shall secure a license for the privilege of transporting cigarettes or other retail tobacco products within this state. The[Such] license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of fifty dollars ($50) for each such year or portion thereof for which the[such] license is secured. No transporter shall transport any cigarettes or other retail tobacco products without having in actual possession an invoice or bill of lading therefor, showing the name and address of the consignor and consignee, the date acquired by the transporter, the name and address of the transporter, the quantity of cigarettes or other retail tobacco products being transported, together with the license number assigned to the[such] transporter by the cabinet.

(6)
Each unclassified acquirer shall secure a license for the privilege of acquiring cigarettes or other retail tobacco products on which the Kentucky cigarette or other retail tobacco products tax has not been paid. The[Such] license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of fifty dollars ($50) for each[ such] year or portion thereof for which the[such] license is secured.

(7)
Nothing in KRS 138.130 to 138.205 shall be construed to prevent the cabinet from requiring a person to purchase more than one (1) license if the nature of the[such] person's business is so diversified as to justify the[such] requirement.

(8)
The cabinet may by administrative regulation require any person licensed under the provisions of this section to supply the[such] information concerning his business, sales, or any privilege exercised,[ as is deemed] reasonably necessary for the regulation of the[such] licensees[,] and to protect the revenues of the state. Failure on the part of the[such] licensee to comply with the provisions of KRS 138.130 to 138.205 or any administrative regulations promulgated thereunder, or to permit an inspection of premises, machines, or vehicles by an authorized agent of the cabinet at any reasonable time shall be grounds for the revocation of any license issued by the cabinet, after due notice and a hearing by the cabinet. The secretary of revenue may assign a time and place for the[such] hearing and may appoint a conferee who shall conduct a hearing, receive evidence and hear arguments. The[Such] conferee shall thereupon file a report with the secretary together with a recommendation as to the revocation of the[such] license. From any revocation made by the secretary of revenue on the[such] report, the licensee may prosecute an appeal to the Kentucky Board of Tax Appeals as provided by law. Any person whose license has been revoked for the willful violation of any provision of KRS 138.130 to 138.205 shall not be entitled to any license provided for in this section, or have any interest in any such license, either disclosed or undisclosed, either as an individual, partnership, corporation, or otherwise, for a period of one (1) year after the[such] revocation.

(9)
No license issued pursuant to the provisions of this section shall be transferable or negotiable except that a license may be transferred between an individual and a corporation, if that individual is the exclusive owner of that corporation, or between a subsidiary corporation and its parent corporation.

(10)
Every manufacturer located or doing business in this state shall keep written records of all shipments of cigarettes or other retail tobacco products to persons within this state, and shall submit reports of the[such] shipments[ as] the cabinet may require by administrative regulation.

(11)
No person licensed under this section except nonresident wholesalers shall either sell to or purchase from any other the[such] licensee untax-paid cigarettes or other retail tobacco products.

Section 7.   KRS 138.207 is amended to read as follows:

The Revenue Cabinet may by regulation refund or waive the cigarette or other retail tobacco products tax imposed by the provisions of this chapter on any cigarettes or other retail tobacco products donated to hospitals or other eleemosynary institutions for the benefit of, or for the use of, patients or inmates of the[such] institutions. The cabinet shall also prescribe the method by which cigarettes or other retail tobacco products donated shall be transferred to any such institutions.

Section 8.   KRS 365.390 is amended to read as follows:

(1)
To provide for the enforcement of KRS 138.146 and KRS 365.260 to 365.380, every cigarette or other retail tobacco products wholesaler licensed under KRS 138.195 shall pay an enforcement and administration fee to the Revenue Cabinet on a monthly basis for each package of twenty (20) cigarettes and for each ounce of other retail tobacco products to which evidence of Kentucky cigarette or other retail tobacco products tax was affixed during the month as required by KRS 138.146. The enforcement and administration fee to recover applicable costs shall be calculated annually by the secretary of revenue who shall give notice thereof to licensed wholesalers who shall be liable for its payment. Payments to the Revenue Cabinet shall be made according to provisions of KRS 138.195 and shall be subject to the same penalties and interest as levied on Kentucky cigarette or other retail tobacco products tax not paid on or before the due date.

(2)
There is hereby created within the Revenue Cabinet a cigarette or other retail tobacco products enforcement and administration account, which will be subject to the provisions of the restricted fund group, as provided in KRS 45.305, and all funds collected under subsection (1) of this section shall be credited thereto with only the expenses of the Revenue Cabinet related to the administration and enforcement of KRS 138.146 and KRS 365.260 to 365.380 to be paid therefrom.

(3)
The enforcement and administration fee levied in subsection (1) of this section shall be deemed to be an additional cost to be included in the basic cost of cigarettes or other retail tobacco products as defined in KRS 365.270.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

(1)
The tax revenues generated under subsection (2) of Section 2 of this Act shall be transferred to the tobacco farmers and tobacco communities fund created in subsection (2) of this section. 

(2)
The "Tobacco Farmers and Tobacco Communities Fund" is created in the State Treasury and shall receive funds as outlined in subsection (1) of this section. One-half of one percent (0.5%) of the fund shall be provided to the Kentucky Department of Agriculture for assistance provided by the department to the local access to capital boards as outlined in subsection (3) of this section, and one and one-half percent (1.5%) of the fund shall be provided to the County Extension Service Offices for assistance provided by the offices to the local access to capital boards as outlined in subsection (4)(d) of this section. The funds for the County Extension Service Offices shall be based on the distributions to the individual counties as set out in subsection (5) of this section and shall be allocated directly to each County Extension Service Office.
(3)
The Tobacco Farmer and Tobacco Community Assistance Office is created in the Kentucky Department of Agriculture. The office shall provide assistance to the local access to capital boards, authorized in subsection (4) of this section, as the boards carry out their duties as outlined in subsection (4) of this section. The duties of the office shall include but not be limited to the following:

(a)
Designing an application form for those who wish to apply to the local access to capital boards for funds available under subsection (5) of this section;

(b)
Developing criteria and procedures for the local access to capital boards to use in evaluating and processing applications;

(c)
Providing technical support, training, and assistance to the local access to capital boards; and

(d)
Submitting the determinations on applications made by local access to capital boards to the Finance and Administration Cabinet for provision of funds from the counties' accounts to assistance recipients.
(4)
A local access to capital board shall be established in each tobacco-producing county.

(a)
The local board shall receive applications and determine which applicants shall receive funding, referred to in subsection (5) of this section, according to terms set out in subsection (6) of this section. The local board shall forward these determinations to the Tobacco Farmer and Tobacco Community Assistance Office in the Department of Agriculture which shall submit the determinations on behalf of the local boards to the Finance and Administration Cabinet for administration of the funds to assistance recipients.
(b)
Membership on the local access to capital boards shall include:
1.
One (1) member selected by the county Farm Service Agency board that serves that county;
2.
One (1) member selected by the Natural Resources Conservation Service board that serves that county;
3.
One (1) member selected by the Cooperative Extension Service board that serves that county; and

4.
One (1) member, who is a young farmer between the ages of twenty-one (21) and thirty-five (35) years of age, selected by the members in subparagraphs 1. to 3. of this paragraph.
(c)
Members shall initially be appointed by September 1, 2000. These members shall serve until June 30, 2002. On July 1, 2002 and every two (2) years thereafter, members shall be appointed for two (2) year terms.

(d)
The access to capital board shall be attached to the County Cooperative Extension Service Office for administrative support and assistance.
(e)
No existing member, or his or her family member, of the local Farm Service Agency board, the local Natural Resources Conservation Service board, or the local county Cooperative Extension Service board involved in the selection of local access to capital board members shall be eligible for service on the local access to capital board.
(5)
The moneys received in the tobacco farmers and tobacco communities fund as outlined in subsection (2) of this section, less the amounts for County Extension Service offices and the Department of Agriculture outlined in subsection (2) of this section, shall be distributed to accounts for each of the tobacco-producing counties within twenty (20) days of receipt of moneys in the tobacco farmers and tobacco communities fund each year and shall go to accounts created for each tobacco-producing county based on the following equally weighted factors:
1.
The county's percentage of state tobacco allotment;

2.
The number of farms with tobacco quota in the county; and

3.
The economic impact index for each county, which shall be calculated in the following manner:
a.
The tobacco income for each county (burley tobacco production times average burley market price) divided by the total personal income for each county. The data used shall reflect the year most recently available for total personal income.

b.
The percentage derived in subdivision a. of this subparagraph (tobacco income as a percentage of total personal income for each county) shall then be summed across all counties.

c.
The economic impact index amount shall be each county's tobacco income as a percentage of total personal income, divided by the aggregate percentage stated in subdivision b. of this subparagraph.


Repaid loans and interest shall be returned to the appropriate county's account.
(6)
Use and restrictions on the funds in tobacco-producing counties' accounts described in subsection (5) of this section shall include the following:

(a)
Funds may be used for deferred or interest-free or low-interest venture capital loans to enhance tobacco farms' revenues by initiating:
1.
Current farming techniques and practices improvements; and
2.
New farming ventures on the farm.


Terms of the loans shall include a limit on deferral of payment of interest or principal to five (5) years, and a limit on interest-free or low-interest loans to zero percent (0.0%) to four percent (4%);
(b)
Funds may be used as grants for local economic development projects in tobacco-producing counties;
(c)
Funds may be used as grants of up to twenty-five percent (25%) of a tobacco-producing county's account for the Purchase of Agricultural Conservation Easement Program;
(d)
Funds may be used as grants of up to ten percent (10%) of the fund for water line extension to tobacco farms or for a fifty percent (50%) match for water improvements on tobacco farms;
(e)
The funds described in paragraphs (b) to (d) of this subsection may be matched by individuals, public or private organizations, and government entities; and
(f)
Eligibility for funds in subsection (6)(a) of this section shall require that:
1.
Tobacco farmers shall be given priority;
2.
Applicants shall have sufficient equity to assure a reasonable chance of success of the action proposed for funding;
3.
Small farmers shall have equal access to the funds as large farmers; and
4.
No individual farmer shall receive more than five percent (5%) of the funds available to a tobacco-producing county's account, under subsection (6)(a) of this section in any year.
(7)
Funds available under subsection (5) of this section shall not be used for operating expenses.

Section 10.   Sections 1 to 8 of this Act take effect on August 1, 2000.
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