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AN ACT relating to impact fees.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

(1)
A local government may adopt and amend a development impact fee ordinance.

(2)
As used in this Act:

(a)
"Adjusted cost" means the cost of designing and constructing each new fee-eligible public facility or capital improvement to an existing fee-eligible public facility, less the amount of funding for that design and construction that has been, or will with reasonable certainty be, obtained from sources other than impact fees.

(b)
"Development impact fee" or "impact fee" means any fee or charge assessed by the local government upon or against new development or expenditures of the local government that are to any degree necessitated by the new development. It does not include any ad valorem real property taxes whether as a general or special assessment, utility hookup or access fees, or fees assessed on development permit applications that are approximately equal to the cost to the local government of the development permit review process.

(c)
"Fee-eligible public facilities" means off-site public facilities that are one (1) or more of the following systems or a portion thereof:

1.
Water supply, treatment, and distribution, both potable and for suppression of fires;

2.
Wastewater treatment and sanitary sewerage;

3.
Stormwater drainage;

4.
Roads and public transportation; and

5.
Parks, open space, and recreation.

(d)
"Off-site" means not located on the property that is the subject of new development.

(e)
"Local government" means a city, county, urban-county, or charter county government.

(3)
A local government may assess, collect, and expend impact fees only for the design and construction of new fee-eligible public facilities or of capital improvements to existing fee-eligible public facilities that expand their capacity:

(a)
When the demand for the new fee-eligible public facilities or for the additional capacity added to existing fee-eligible public facilities can be reasonably attributed to new development; and

(b)
That are included in the local capital improvement program and local capital budget.

No impact fee or any portion of an impact fee shall be assessed for, or expended upon, the operation or maintenance of any public facility, or for the construction or improvement of public facilities, that does not create the necessity for additional capacity.
(4)
A local government may assess and collect impact fees only from new development and only against a particular new development in reasonable proportion to the demand for additional capacity in fee-eligible public facilities that can be reasonably attributed to that new development. The owners, residents, and tenants of a property that was assessed an impact fee and paid it in full shall have the right to make reasonable use of all fee-eligible public facilities that were financed by the impact fee.

(5)
A local government may assess, collect, and expend impact fees only pursuant to a development impact fee ordinance adopted and amended under this section. Any development impact fee ordinance that is adopted or amended shall:

(a)
Be adopted or amended by the legislative body of a local government only after:

1.
The planning commission has adopted a local comprehensive plan that includes the elements required to be adopted under KRS 100.183 to 100.197, provisions for the fee-eligible public facilities that are to be financed under the impact fee ordinance, and level of service standards for all of the fee-eligible public facilities that are to be so financed; and

2.
The local government has, in coordination with the planning commission, prepared a local capital improvement program and the legislative body has adopted a local capital budget, both of which include the fee-eligible public facilities that are to be financed under the development impact fee ordinance; and

3.
The planning commission has adopted subdivision regulations under the provisions of KRS 100.273 to 100.292, and the legislative body has adopted land-use regulations under the provisions of KRS 100.201 to 100.214; and

(b)
Contain a statement of the:

1.
New fee-eligible public facilities and capital improvements to existing fee-eligible public facilities that are to be financed by impact fees;

2.
Level of service standards included in its local comprehensive plan for the fee-eligible public facilities that are to be financed with impact fees;

3.
Cost of designing and constructing each new construction or capital improvement, that cost being either consistent with the local capital budget, or accompanied with a detailed explanation of the changed circumstances that cause the cost to differ from the cost projected in the local capital budget;

4.
Sources and amounts of funding, other than impact fees, for the design and construction of each new construction or capital improvement; and

5.
Adjusted cost of each new construction or capital improvement; and

(c)
Contain the actual formula or formulas for assessing the impact fee, which shall utilize adjusted costs and shall be consistent with the level of service standards;

(d)
Provide the procedure by which impact fees are to be assessed and collected;

(e)
Provide the procedure for refund of excess impact fees, in accordance with subsection (7) of this section; and

(f)
Provide the procedure for review of the assessment of an impact fee and for the payment of impact fees under protest in accordance with subsection (8) of this section.

(6)
(a)
A development impact fee ordinance may include a provision exempting certain types or classes of development, including, but not limited to, affordable housing, development pursuant to a transit-oriented development plan, and development in a redevelopment area, from the assessment and collection of impact fees.
(b)
No exemption shall be created unless there is a public policy supporting the exemption expressly stated in the local comprehensive plan.

(c)
An exemption provision shall state the public policy underlying the exemption and shall provide the procedure for granting an exemption to particular new developments.

(7)
(a)
The portion of collected impact fees, including the accrued interest from that portion, that has not been expended on the new public facilities or capital improvements to existing public facilities specified in the impact fee ordinance within the time or by the date specified for their completion shall be refunded.
(b)
The time or date for completion shall be the time or date specified in the local capital improvement program and shall be stated in the impact fee ordinance. If no completion time or date has been specified in the local capital improvement program, then the impact fee ordinance shall specify a reasonable time, ending at a specific date for the completion of each new public facility and capital improvement to existing public facilities. The date certain shall in no case be more than five (5) years from the effective date of the impact fee ordinance.

(c)
All refunds shall be paid to the present owners of the property that was the subject of new development and against which the impact fee was assessed and collected. Notice of the right to a refund, including the amount of the refund and the procedure for applying for and receiving the refund, shall be sent or served in writing to the present owners of the property within thirty (30) days of the date which the refund becomes due. The sending by regular mail of the notices to all present owners of record shall be sufficient to satisfy the requirement of notice.

(d)
The refund shall be made on a pro rata basis, and shall be paid in full within ninety (90) days of the date certain upon which the refund becomes due. If the local government does not pay a refund in full within the period set forth in this paragraph to any person entitled to a refund, that person shall have a cause of action against the local government for the refund or the unpaid portion thereof in the Circuit Court for the county in which the property is located.

(8)
(a)
Any owner of property against which an impact fee has been assessed may seek review of the assessment. The procedure for that review shall conform with the provisions of KRS 100.261 for land-use decisions except where the provisions of this subsection are contrary.
(b)
There shall be a record hearing on all reviews of an impact fee assessment.

(c)
An owner of property against which an impact fee has been assessed may pay the impact fee and preserve the right to review the assessment by:

1.
Paying the impact fee in full as assessed; and

2.
Submitting with payment a written statement that payment is made "under protest" or that includes other language that would notify a reasonable person that the owner intends to preserve the right of review.

(9)
An impact fee:

(a)
Is both the personal liability of the owners of property that is the subject of new development and a lien upon the property;

(b)
Shall be paid in full before any building permit may issue for a new development; and

(c)
May be paid in full through the design and construction of new public facilities or capital improvements to existing public facilities by their owners at the owners' expense when:

1.
The new development is solely responsible for the demand for the new public facilities or capital improvements to existing public facilities; and

2.
Both the owners and the local government agree, through a development agreement, to that disposition.

(10)
The funds collected under a development impact fee ordinance shall be deposited into a special interest-bearing account of the local government treasury. No other revenues or funds shall be deposited into the special account. The funds deposited into the special account and the interest earned shall be expended only in accordance with this section.
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