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AN ACT relating to revenue and taxation.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 5 of this Act and KRS 136.073, 136.076, and 136.078:
(1)
"Book value" means the value shown on financial statements prepared for book purposes as of the last day of the calendar or fiscal year;
(2)
"Business entity" means a:
(a)
Formally incorporated entity;
(b)
Domestic limited liability company as defined in KRS 275.015 which is treated as a corporation for federal income tax purposes;

(c)
Foreign limited liability company as defined in KRS 275.015 which is treated as a corporation for federal income tax purposes; or
(d)
Registered limited liability partnership as defined in KRS 362.155(7) which is treated as a corporation for federal income tax purposes.


"Business entity" does not include any single member limited liability company which is disregarded as an entity separate from its member for federal income tax purposes and shall be disregarded as an entity separate from its member for business entity license tax purposes.
(3)
"Cabinet" means the Revenue Cabinet;
(4)
"Capital" means the total book value of capital stock, surplus, advances by affiliated companies, intercompany accounts, borrowed money, or partnership or member's capital accounts;
(5)
"Consolidated return" means a business entity license tax return filed by a qualifying business entity with all related business entities in accordance with subsection (1)(b) of Section 3 of this Act in which the business entities are treated as a single business entity for purposes of determining and reporting capital, taxable capital, tax liability, and credits;

(6)
"Individual" means a natural person;
(7)
"Ownership interest" means any unit into which the proprietary interest in a limited liability company or a limited liability partnership is divided;
(8)
"Qualifying business entity" means any business entity whose commercial domicile is in this state and is subject to tax in accordance with subsection (1) of Section 2 of this Act that directly owns stock, securities, or an ownership interest of other business entities, the total book value of which is equal to or greater than fifty percent (50%) of the book value of the qualifying business entity's total assets;
(9)
"Related business entity" means any business entity other than a business entity exempted by paragraphs (a) to (h) of subsection (1) of Section 2 of this Act in which the qualifying business entity directly or indirectly owns more than fifty percent (50%) of the outstanding stock or ownership interest;
(10)
"Security" means any note, bond, debenture, or evidence of indebtedness;
(11)
"Separate return" means a business entity license tax return filed by a single business entity for purposes of determining and reporting capital, taxable capital, tax liability, and credits;
(12)
"State" means any state of the United States, the District of Columbia, the Commonwealth of Puerto Rico, any territory or possession of the United States, and any foreign country or political subdivision thereof;
(13)
"Stock" means any share of stock, certificate of stock, or other unit into which the proprietary interest in a corporation is divided;
(14)
"Taxable in another state" means, for the purpose of allocation and apportionment of capital under subsection (3) of Section 2 of this Act, a business entity required, in any state other than Kentucky, to file a return for or pay a net income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing business, or a corporate stock tax; and
(15)
"Taxable year" means the period for which a return is required to be filed for federal income tax purposes.

Section 2.   KRS 136.070 is amended to read as follows:

(1)
Every business entity[corporation] organized under the laws of this state, every business entity[corporation] having its commercial domicile in this state, and every foreign business entity[corporation] owning or leasing property located in this state or having one (1) or more individuals receiving compensation in this state, except those business entities listed in paragraphs (a) to (h) of this subsection[financial institutions as defined in KRS 136.500, savings and loan associations organized under the laws of this state and under the laws of the United States and making loans to members only, open-end registered investment companies organized under the laws of this state and registered under the Investment Company Act of 1940, production credit associations, insurance companies, including farmers' or other mutual hail, cyclone, windstorm or fire insurance companies, insurers and reciprocal underwriters, public service companies subject to taxation under KRS 136.120, those corporations exempted by Section 501 of the Internal Revenue Code, any property or facility which has been certified as an alcohol production facility as defined in KRS 247.910, any property or facility which has been certified as a fluidized bed energy production facility as defined in KRS 211.390, and any other religious, educational, charitable, or like corporations not organized or conducted for pecuniary profit,] shall pay to the state an annual business entity license tax of two dollars and ten cents ($2.10) on each one thousand dollars ($1,000) of the capital employed in the business as computed under the provisions of subsections (2) and (3) of this section, subject to the credit provided in subsection (6) of this section. The following business entities are not subject to the tax imposed by this subsection:

(a)
Financial institutions as defined in KRS 136.500;

(b)
Savings and loan associations organized under the laws of this state and under the laws of the United States and making loans to members only;

(c)
Open-end registered investment companies organized under the laws of this state and registered under the Federal Investment Company Act of 1940;

(d)
Production credit associations;

(e)
Insurance companies, including farmers' or other mutual hail, cyclone, windstorm, or fire insurance companies, insurers, and reciprocal underwriters;

(f)
Public service companies subject to taxation under Section 36 of this Act;

(g)
Those business entities exempted by Section 501 of the Internal Revenue Code, or any other religious, educational, charitable, or like business entities not organized or conducted for pecuniary profit; and

(h)
For taxable years beginning after December 31, 2000, companies principally engaged in the provision of communication services. For the purposes of this section, "companies principally engaged in the provision of communications services" means any company that derives more than fifty percent (50%) of its gross receipts from the provision of communications services as defined by Section 7 of this Act.
(2)
(a)
"Taxable capital", in the case of business entities taxable only in this state, means capital as defined in Section 1 of this Act[The term "capital" as used in this section means capital stock, surplus, advances by affiliated companies, intercompany accounts, borrowed moneys or any other accounts representing additional capital used and employed in the business. Accounts properly defined as "capital" in this section shall be reported at the value reflected on financial statements prepared for book purposes as of the last day of the calendar or fiscal year];

(b)
" Taxable capital[ employed,]" in the case of business entities taxable in this state and taxable in another state means "capital" as defined in Section 1 of this Act and as apportioned under subsection (3) of this section[corporations having property or payroll only in this state, means "capital" as defined above;

(c)
"Capital employed," in the case of corporations having property or payroll both within and without this state means "capital" as defined above and as apportioned under subsection (3) of this section;

(d)
Property means either real property or tangible personal property which is either owned or leased. Payroll means compensation, paid to one (1) or more individuals, as described in subsection (3) of this section. Property and payroll are deemed to be entirely within this state if all other states are prohibited by Public Law 86-272, as it existed on December 31, 1975, from enforcing income tax jurisdiction].

(3)
Capital[The total capital, as determined under subsection (2) of this section,] shall be apportioned as follows:

(a)
The total capital shall be multiplied by a fraction, the numerator of which is the property factor plus the payroll factor, plus the sales factor, and the denominator of which is three (3); provided, however, that effective with taxable years beginning after July 31, 1985, in lieu of the equally weighted three (3) factor apportionment fraction based on property, payroll, and sales, an apportionment fraction composed of a sales factor representing fifty percent (50%) of the fraction, a property factor representing twenty-five percent (25%) of the fraction, and a payroll factor representing twenty-five percent (25%) of the fraction shall be used;

(b)
The property factor is a fraction, the numerator of which is the average value of the business entity's[taxpayer's] real and tangible personal property owned or rented and used in this state during the tax period and the denominator of which is the average value of all the business entity's[taxpayer's] real and tangible personal property owned or rented and used during the tax period; provided, however, that property which has been certified as a pollution control facility as defined in KRS 224.01-300 shall be excluded from the property factor:

1.
Property owned by the business entity[taxpayer] is valued at its original cost. If the original cost of any property is not determinable or is nominal or zero, such property shall be valued by the cabinet under administrative regulations promulgated by the cabinet. Property rented by the business entity[taxpayer] is valued at eight (8) times the net annual rental rate. Net annual rental rate is the annual rental rate paid by the taxpayer less any annual rental rate received by the business entity[taxpayer] from subrentals, if the[provided that such] rental and the[such] subrentals are reasonable. If the cabinet determines that the annual rental or subrental rate is unreasonable, or if nominal or zero rate is charged, the cabinet may determine and apply the[such] rental rate as will reasonably reflect the value of the property rented by the business entity[taxpayer]; and

2.
The average value of property shall be determined by averaging the values at the beginning and ending of the tax period but the cabinet may require the averaging of monthly values during the tax period if reasonably required to reflect properly the average value of the business entity's[taxpayer's] property;

(c)
The payroll factor is a fraction, the numerator of which is the total amount paid or payable in this state during the tax period by the business entity[taxpayer] for compensation, and the denominator of which is the total compensation paid or payable everywhere during the tax period. Compensation is paid or payable in this state if:

1.
The individual's service is performed entirely within the state;

2.
The individual's service is performed both within and without the state, but the service performed without the state is incidental to the individual's service within the state; or

3.
Some of the service is performed in the state and the base of operations or, if there is no base of operations, the place from which the service is directed or controlled is in the state, or the base of operations or the place from which the service is directed or controlled is not in any state in which some part of the service is performed, but the individual's residence is in this state;

(d)
The sales factor is a fraction, the numerator of which is the total sales of the business entity[taxpayer] in this state during the tax period, and the denominator of which is the total sales of the business entity[taxpayer] everywhere during the tax period. Sales of tangible personal property are in this state if:

1.
The property is delivered or shipped to a purchaser, other than the United States government, or to the designee of the purchaser within this state regardless of the f.o.b. point or other conditions of the sale;

2.
The property is shipped from an office, store, warehouse, factory, or other place of storage in this state and the purchaser is the United States government; or

3.
Sales, other than sales of tangible personal property, are in this state if the income-producing activity is performed in this state; or the income-producing activity is performed both in and outside this state and a greater proportion of the income-producing activity is performed in this state than in any other state, based on costs of performance.

(4)
If the apportionment provisions of this section do not fairly measure the business entity's[taxpayer's] capital in this state, the business entity[taxpayer] may petition for or the cabinet may require:

(a)
The exclusion of any one (1) or more of the factors;

(b)
The inclusion of one (1) or more additional factors which will fairly measure the business entity's[taxpayer's] capital in this state; or

(c)
The employment of any other method to produce an equitable apportionment of the taxpayer's capital.

(5)
No business entity subject to taxation[corporation required to pay an annual license tax] under this section shall pay less than thirty dollars ($30) for each taxable year.

(6)
Every business entity[corporation] with a gross income of not more than five hundred thousand dollars ($500,000) shall be entitled to a credit equivalent to one dollar and forty cents ($1.40) per one thousand dollars ($1,000) of the initial three hundred and fifty thousand dollars ($350,000) of taxable capital[ employed in the business,] as computed under the provisions of KRS 136.070(2) and (3).

Section 3.   KRS 136.071 is amended to read as follows:

(1)
Notwithstanding any other provisions of this chapter, a qualifying business entity may[corporation whose commercial domicile is in this state and holds directly or indirectly stock or securities in other corporations equal to or greater than fifty percent (50%) of its total assets may, at the option of the taxpayer, be considered as one (1) corporation for purposes of determining and apportioning total "capital," or compute its "capital" under KRS 136.070(2) as follows]:

(a)
File a separate return and deduct from capital the book value of its investment in the stock, ownership interest, or securities in any business entity in which it directly owns more than fifty percent (50%) of the outstanding stock or ownership interest; or[Determine the corporation's total capital as provided in KRS 136.070(2).]
(b)
File a consolidated return with all related business entities[Deduct from the amount determined in subsection (a) of this section, the book value of its investment in the stock and securities of any corporation in which it owns more than fifty percent (50%) of the outstanding stock of such corporation].

(2)
All transactions between business entities included in the consolidated return shall be eliminated in computing capital, taxable capital, and the property, payroll, and sales factors in accordance with subsection (4) of Section 1 of this Act and with subsections (2) and (3) of Section 2 of this Act, respectively[For purposes of determining the ratio of stock and securities to total assets, the value shall be the value of the accounts as reflected on financial statements prepared for book purposes as of the last day of the calendar or fiscal year. The term "stock and securities" as used in this section means shares of stock in any corporation, certificates of stock or interest in any corporation, notes, bonds, debentures, and evidences of indebtedness. The term "book value" means the value as shown on financial statements prepared for book purposes as of the last day of the calendar or fiscal year].

(3)
Every business entity included as a member of a group of related business entities filing a consolidated return shall be jointly and severally liable for the consolidated business entities' license tax liability, except that any business entity that was not a member of the group for the entire taxable year shall be jointly and severally liable only for that portion of the consolidated business entity license tax liability attributable to that portion of the year that the business entity was a member of the group.
Section 4.   KRS 136.090 is amended to read as follows:

(1)
(a)
Every business entity subject to tax under Section 2 of this Act shall for each taxable year, file a separate return unless the business entity was, for the taxable year, a member of a group of related business entities filing a consolidated return in accordance with subsection (1) of Section 3 of this Act.

(b)
Every return shall be submitted on forms prescribed by the cabinet and shall be signed by the managing partner or member, president, vice president, secretary, treasurer, assistant secretary, assistant treasurer, or chief accounting officer of the business entity[Corporations liable to taxation under KRS 136.070 shall file with the Revenue Cabinet each year, on forms prepared by the cabinet, a return signed by the president, vice president, secretary, treasurer, assistant secretary, assistant treasurer, or chief accounting officer. This report shall give the name of the corporation; the name of the state or government under the laws of which it is incorporated; the date of incorporation; the place of its principal office in and out of this state; the name and address of its president and secretary; the name and address of its authorized agent or attorney upon whom process may be executed in this state; the name and address of the officer or agent in charge of its business in this state; and the nature and kind of business in which it is engaged].

(2)
Every return shall state:

(a)
The name of the business entity;

(b)
The name of the state or government under the laws of which it is organized;

(c)
The date of organization;

(d)
The place of its principal office in and out of this state;

(e)
The name and address of its president, managing partner or member, and secretary;

(f)
The name and address of the officer, managing partner or member, or agent in charge of its business in this state;

(g)
The nature and kind of business in which it is engaged; and

(h)
Other facts as the cabinet may require[The report shall also give the total value of all the property owned and used by the corporation; the value of the property owned and used by it in this state; the aggregate amount of business transacted by it during the preceding calendar year or fiscal year; the amount of such business transacted in this state; and such other facts as the cabinet requires].

Section 5.   KRS 136.100 is amended to read as follows:

(1)
If the business entity's taxable year is[corporation operates] on a calendar year basis, the return[reports] required under KRS 136.090 shall be filed on or before April 15 of[in] each year. If the business entity's taxable year is[corporation operates] on a fiscal year basis, the return[reports] shall be filed on or before the fifteenth day of the fourth month following the close of each fiscal year. The reports shall cover operations for the preceding calendar or fiscal year, as the case may be. [Domestic corporations hereafter incorporated, and foreign corporations hereafter becoming the owners of property or transacting business in this state, shall make their reports to the Revenue Cabinet on or before the first filing date succeeding their incorporation or succeeding their becoming the owners of property or transacting business in this state, and shall in all respects be subject to the provisions of KRS 136.070 to 136.100 the same as corporations already in existence.]
(2)
(a)
Capital on any return made for a period of less than one (1) year shall be calculated in the same manner as on a return made for a twelve (12) month period.

(b)
If any return is made by a business entity for a period of less than one (1) year, the tax liability after application of the credit authorized in subsection (6) of Section 2 of this Act shall be multiplied by a fraction:

1.
The numerator of which is the number of days in the period; and

2.
The denominator of which is three hundred sixty-five (365)[A corporation may change its reporting period from a calendar year to a fiscal year, or from a fiscal year to a calendar year, by securing written permission from the cabinet. If a corporation so changes its basis of reporting, the first report filed on the new filing date shall cover operations for the period between the close of the old accounting period and the close of the new accounting period. The assessment of value shall be computed in the same manner as on any other return, but the tax due shall be computed on that proportionate part of the assessment that the period between the close of the old accounting period and the close of the new accounting period bears to the entire twelve (12) month period].

(3)
In any case where two (2) or more business entities[corporations] merge, consolidate, or otherwise combine into a single business entity[corporation] after the close of the taxable year, but before the beginning of the succeeding taxable year, capital, taxable capital, and the property, payroll, and sales factors of the single business entity[all factors used to determine the corporation license tax assessment] shall be computed on the basis of the consolidated accounting records of the business entities[such corporations].

Section 6.   KRS 132.020 is amended to read as follows:

(1)
An annual ad valorem tax for state purposes shall be paid by the owner or person assessed, except as provided in this section and KRS 132.030, 132.050, 132.200, 136.300, 136.320, and other sections providing a different tax rate for particular property, for the following types of property:[of ]

(a)
Thirty-one and one-half cents ($0.315) upon each one hundred dollars ($100) of value of all real property directed to be assessed for taxation;[, and ]

(b)
One and one-half cents ($0.015) upon each one hundred dollars ($100) of value of all privately-owned leasehold interests in industrial buildings, as defined under KRS 103.200, owned and financed by a tax-exempt governmental unit, or tax-exempt statutory authority under the provisions of KRS Chapter 103 directed to be assessed for taxation, except that the rate shall not apply to the proportion of value of the leasehold interest created through any private financing;[, and ]

(c)
One and one-half cents ($0.015) upon each one hundred dollars ($100) of value of all tobacco directed to be assessed for taxation;[, and ]

(d)
Twenty-five cents ($0.25) upon each one hundred dollars ($100) of value of all money in hand, shares of stock, notes, bonds, accounts, and other credits, whether secured by mortgage, pledge, or otherwise, or unsecured, except as otherwise provided in subsection (2) of this section;[, and ]

(e)
One and one-half cents ($0.015) upon each one hundred dollars ($100) of value of unmanufactured agricultural products;[, ]

(f)
One-tenth of one cent ($0.001) upon each one hundred dollars ($100) of value of all farm implements and farm machinery owned by or leased to a person actually engaged in farming and used in his farm operations;[, ]

(g)
One-tenth of one cent ($0.001) upon each one hundred dollars ($100) of value of all livestock and domestic fowl;[, ]

(h)
One-tenth of one cent ($0.001) upon each one hundred dollars ($100) of value of all tangible personal property located in a foreign trade zone as designated under 19 U.S.C. sec. 81;[, ]

(i)
Fifteen cents ($0.15) upon each one hundred dollars ($100) of value of machinery actually engaged in manufacturing;[, ]

(j)
Fifteen cents ($0.15) upon each one hundred dollars ($100) of value of commercial radio, television, and telephonic equipment directly used or associated with electronic equipment which broadcasts electronic signals to an antenna:[, ]

(k)
Fifteen cents ($0.15) upon property which has been certified as a pollution control facility as defined in KRS 224.01-300;[, ]

(l)
One-tenth of one cent ($0.001) upon property which has been certified as an alcohol production facility as defined in KRS 247.910, or as a fluidized bed energy production facility as defined in KRS 211.390;[, ]

(m)
Twenty-five cents ($0.25) upon each one hundred dollars ($100) of value of motor vehicles qualifying for permanent registration as historic motor vehicles under the provisions of KRS 186.043;[, and ]

(n)
Forty-five cents ($0.45) upon each one hundred dollars ($100) of value of all other tangible personal property directed to be assessed for taxation[ shall be paid by the owner or person assessed, except as provided in subsection (2) of this section and KRS 132.030, 132.050, 132.200, 136.300, 136.320, and other sections providing a different tax rate for particular property].

(2)
(a)
An annual ad valorem tax for state purposes of one and one-half cents ($0.015) upon each one hundred dollars ($100) of value shall be paid upon the following classes of intangible personal properties, when the intangible personal properties have not acquired a taxable situs without this state:

1.
Accounts receivable, notes, bonds, credits, and any other intangible property rights arising out of or created in the course of regular and continuing business transactions substantially performed outside this state;

2.
Patents, trademarks, copyrights, and licensing or royalty agreements relating to these;

3.
Shares of capital stock of any affiliated company as defined in subsection (3) of this section and notes, bonds, accounts receivable, and all other intercompany intangible personal property due from the company; and

4.
Tobacco base allotments.

(b)
An annual ad valorem tax for state purposes of one-thousandth of one percent (0.001%) shall be paid upon money in hand, shares of stock, notes, bonds, accounts, credits, and other intangible assets, whether by mortgage, pledge, or otherwise, or unsecured, of financial institutions, as defined in KRS 136.500.

(3)
"Affiliated company" shall mean a parent corporation or subsidiary corporation, and any corporation principally engaged in business outside the United States in which the owner or the person assessed directly or indirectly owns or controls not less than ten percent (10%) of the outstanding voting stock.

(4)
With respect to the intangible properties taxed pursuant to subsection (2) of this section, no other ad valorem tax shall be levied by the state or any county, city, school, or other taxing district on the intangible properties, or directly or indirectly against the owner.

(5)
Thirty cents ($0.30) of the thirty-one and one-half cents ($0.315) state tax rate on real property and thirty cents ($0.30) of the forty-five cents ($0.45) state tax on tangible personalty subject to local taxation shall be considered as local school district tax levies for purposes of computing any direct payments of state or federal funds to said districts as replacement for ad valorem taxes lost on property acquired by a governmental agency. Should the equivalency ever be less than thirty cents ($0.30), as certified by the Department of Education, the direct payments shall be reduced proportionately.

(6)
The provisions of subsection (1) of this section notwithstanding, the state tax rate on real property shall be reduced to compensate for any increase in the aggregate assessed value of real property to the extent that the increase exceeds the preceding year's assessment by more than four percent (4%) exclusive of the assessment resulting from new property as defined in Section 34 of this Act. In any year in which the aggregate assessed value of real property is less than the preceding year, the state rate shall be increased to the extent necessary to produce the approximate amount of revenue that was produced in the preceding year from real property.

(7)
By July 1 each year, the cabinet shall compute the state tax rate applicable to real property for the current year in accordance with the provisions of subsection (5) of this section and certify the rate to the county clerks for their use in preparing the tax bills. If the assessments for all counties have not been certified by July 1, the cabinet shall, when either real property assessments of at least seventy-five percent (75%) of the total number of counties of the Commonwealth have been determined to be acceptable by the cabinet, or when the number of counties having at least seventy-five percent (75%) of the total real property assessment for the previous year have been determined to be acceptable by the cabinet, make an estimate of the real property assessments of the uncertified counties and compute the state tax rate.

(8)
If the tax rate set by the cabinet as provided in subsection (6) of this section produces more than a four percent (4%) increase in real property tax revenues, exclusive of the assessment resulting from new property as defined in Section 34 of this Act, the rate shall be adjusted in the succeeding year so that the cumulative total of each year's property tax revenue increase shall not exceed four percent (4%) per year.

(9)
The provisions of subsection (6) of this section notwithstanding, the assessed value of unmined coal certified by the cabinet after July 1, 1994, shall not be included with the assessed value of other real property in determining the state real property tax rate. All omitted unmined coal assessments made after July 1, 1994, shall also be excluded from the provisions of subsection (6) of this section. The calculated rate shall, however, be applied to unmined coal property, and the state revenue shall be devoted to the program described in KRS 146.550 through 146.570, except that four hundred thousand dollars ($400,000) of the state revenue shall be paid annually to the State Treasury and credited to the Coal Marketing and Export Council for the purpose of public education of coal-related issues.

(10)
Effective on or after January 1, 1990, an ad valorem tax for state purposes of five cents ($0.05) upon each one hundred dollars ($100) of value shall be paid upon goods held for sale in the regular course of business, which, on or after January 1, 1999, includes machinery and equipment held in a retailer's inventory for sale or lease originating under a floor plan financing arrangement; and raw materials, which includes distilled spirits and distilled spirits inventory, and in-process materials, which includes distilled spirits and distilled spirits inventory, held for incorporation in finished goods held for sale in the regular course of business.

(11)
An ad valorem tax for state purposes of ten cents ($0.10) per one hundred dollars ($100) of assessed value shall be paid on the operating property of railroads or railway companies that operate solely within the Commonwealth.

(12)
An ad valorem tax for state purposes of one and one-half cents ($0.015) per one hundred dollars ($100) of assessed value shall be paid on aircraft not used in the business of transporting persons or property for compensation or hire.

(13)
An ad valorem tax for state purposes of one and one-half cents ($0.015) per one hundred dollars ($100) of assessed value shall be paid on federally documented vessels not used in the business of transporting persons or property for compensation or hire, or for other commercial purposes.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

As used in Sections 7 to 33 of this Act:

(1)
"Cabinet" means the Revenue Cabinet;
(2)
"Cable service" means the provision of video or other programming service to purchasers, and the purchaser interaction, if any, required for the selection or use of the video or other programming service, regardless of whether the programming is transmitted over facilities owned or operated by the provider or by one (1) or more other communications service providers. "Cable service" includes, but is not limited to, basic, extended, and premium service; pay-per-view service; and digital or other music service;
(3)
"Communications service" means the provision, transmission, conveyance, or routing, for a consideration, of voice, data, video, or any other information or signals of the purchaser’s choosing to a point, or between or among points, specified by the purchaser, by or through any electronic, radio, light, fiber optics, or any similar medium or method now in existence or hereafter devised. "Communications service" includes, but is not limited to, local telephone services, long-distance telephone services, telegraph services, teletypewriter services, teleconferencing services, private line services involving a direct channel specifically dedicated to a customer's use between specific points, channel services involving a path of communications between two (2) or more points, data transport services involving the movement of encoded information between points by means of any electronic, radio, or other medium or method, caller ID services, voice mail and other electronic messaging services, Internet telephony involving telephone service in which messages originate or terminate over the public switched telephone network but are transmitted in part using transmission control protocol, Internet protocol, or other similar means, mobile communications service, cable service, satellite broadcast, satellite master antenna television, and wireless cable service, including direct to home satellite service as defined in Section 602 of the Federal 1996 Cable Act. "Communications service" does not include any of the following if the charges for the goods or services are separately itemized on the bill provided to the purchaser:

(a)
Information services;

(b)
Internet access service to the extent prohibited by federal law;
(c)
Installation, reinstallation, or maintenance of wiring or equipment on a customer’s premises. However, this provision does not apply to any charge attributable to the connection, movement, change, or termination of a communication service;
(d)
The sale or rental of tangible personal property subject to the tax imposed by KRS Chapter 139;
(e)
The sale of directory and other advertising and listing services; or
(f)
Billing and collection services provided to another communications service provider;
(4)
"Engaged in business" means:
(a)
Having any employee, representative, agent, salesman, canvasser, or solicitor operating in this state, under the authority of the provider, its subsidiary, or related entity, for the purpose of taking orders;
(b)
Having real or tangible personal property in this state;
(c)
Providing communications service by or through facilities located in this state; or
(d)
Being required under KRS Chapter 139 to collect and remit sales and use tax;
(5)
"In this state" or "in the state" means within the exterior limits of the Commonwealth of Kentucky and includes all territory within these limits owned by or ceded to the United States of America;

(6)
"Mobile communications service" includes, but is not limited to, any one-way or two-way radio communications service carried on between mobile stations or receivers and land stations, and by mobile stations communicating among themselves, and includes, but is not limited to, cellular communications service, personal communications service, paging service, specialized mobile radio service, and any other form of mobile one-way or two-way communications service;
(7)
"Person" means and includes any individual, firm, corporation, joint venture, association, social club, fraternal organization, general partnership, limited partnership, limited liability partnership, limited liability company, nonprofit entity, estate, trust, business trust, receiver, trustee, syndicate, cooperative, assignee, governmental unit or agency, or any other group or combination acting as a unit;
(8)
"Political subdivision" means any political subdivision as defined in KRS 61.420, excluding the Commonwealth of Kentucky, and which currently levies on any provider or its customers any of the following fees or taxes:
(a)
Utility gross receipts tax under KRS 160.613 and 160.614;
(b)
The public service corporation property tax under KRS 136.120; or
(c)
Any local franchise fees;
(9)
"Prepaid calling arrangement" means any right to purchase communications service, which must be paid in advance and which enables the origination of calls using an access number or authorization code, whether manually or electronically dialed. "Prepaid calling arrangement" includes, but is not limited to, prepaid cards and prepaid accounts which are decremented as calls take place;

(10)
"Provider" means any person engaged in the business of selling communications service;
(11)
"Purchaser" means the person paying for communications service;
(12)
"Resale" means the purchase of a communications service by a provider required to collect the tax levied by Section 8 of this Act for sale or incorporation into a communications service for sale, including, but not limited to:
(a)
Carrier access charges; 
(b)
Right of access charges;
(c)
Interconnection charges paid by the provider of mobile communications service or other communications service;
(d)
Charges paid by cable service providers for transmission of video or other programming by another provider over facilities owned or operated by the other provider; 
(e)
Charges for the sale of unbundled network elements as defined in 47 U.S.C. sec. 153(29) on January 1, 2000, to which access is provided on an unbundled basis pursuant to 47 U.S.C. sec. 251(c)(3); or
(f)
Any other charges for the use of facilities for providing or receiving communication services;
(13)
"Retail purchase" means any purchase of a communications service for any purpose other than resale;
(14)
"Sale" means the furnishing of a communications service for consideration;
(15)
(a)
"Sales price" means the total amount billed by a provider for the sale of communications service in this state valued in money, whether paid in money or otherwise, without any deduction on account of the following:
1.
Any charge attributable to the connection, movement, change, or termination of a communications service;
2.
Any charge for detail billing; or
3.
Any charge for bundled transactions, where goods and services are sold as a single package for one (1) price.
(b)
"Sales price" does not include any of the following:
1.
Charges for installation, reinstallation, or maintenance of wiring or equipment on a customer’s premises;
2.
Charges for the sale or rental of tangible personal property;
3.
Charges for the sale of directory and other advertising and listings;
4.
Charges for billing and collection services provided to another communications service provider;
5.
Bad check charges;
6.
Late payment charges;
7.
The sale or usage of a prepaid calling arrangement; or
8.
Any excise tax, sales tax, or similar tax, fee, or assessment levied by the United States or any state or local political subdivision, including but not limited to emergency telephone surcharges, upon the purchase, sale, use, or consumption of any communications service, which is permitted or required to be added to the purchase price of the communications service;
(16)
"Satellite broadcast and wireless cable service" means point-to-multipoint distribution services that include, but are not limited to, direct broadcast satellite service and multichannel multipoint distribution services, with programming or voice transmitted or broadcast by satellite, microwave, or any other equipment directly to the purchaser’s premise. "Satellite broadcast and wireless cable service" includes, but is not limited to, basic, extended, and premium service; pay-per-view service; digital or other music service; and two-way service; and
(17)
"Service address" means:
(a)
In the case of cable, satellite broadcast, satellite master antenna television, direct-to-home, and wireless cable service, the location where the purchaser receives the service in this state;
(b)
In the case of any other communications service, the location of communications equipment from which communications service is originated or at which communications service is received by the purchaser. In the event that this is not a defined location, as in the case of mobile phones, paging systems, maritime systems, air-to-ground systems, third number and calling card calls, "service address" means the location of the purchaser’s primary use of the communications equipment, as determined by telephone number, authorization code, the purchaser’s billing address, or other street address provided by the purchaser as the location of primary use, but the address must be within the licensed service area of the communications service provider;
(c)
In the case of a communications service paid through a credit or payment mechanism that does not relate to a service address, such as a bank, travel, debit, or credit card, the service address is deemed to be the address of the origination of the communications service; and
(d)
In the case of mobile communications service provided under intercarrier roaming agreements, the service address shall be deemed to be the physical location of the serving carrier’s switch that originates or terminates the call.
SECTION 8.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
A communications excise tax is hereby imposed on the retail purchase of communications service which is charged to a service address in this state, regardless of where those amounts are billed or paid, when the communications service:
(a)
Originates and terminates in this state;
(b)
Originates in this state; or
(c)
Terminates in this state.
(2)
The communications excise tax rate shall be seven percent (7%) of the sales price charged for communications service that is billed on or after December 1, 2000.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
The tax imposed by Section 8 of this Act shall be collected by the provider from the purchaser. The provider shall give the purchaser a receipt for the tax collected. The provider shall separately state the tax billed from all other charges on such receipt.

(2)
Every purchaser is liable for the tax imposed by Section 8 of this Act. The liability is not extinguished until the tax has been paid to this state, except that a receipt from a provider registered under Section 13 of this Act reflecting that the provider has billed the tax, with evidence that the purchaser has paid the tax, is sufficient to relieve the purchaser from further liability for the tax to which the receipt refers.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

The following services  are excluded from the tax imposed by Section 8 of this Act:

(1)
Communications services the purchase of which is prohibited from taxation under the Constitution or laws of the United States; and

(2)
Communications services provided to any cabinet, department, bureau, commission, board, or other statutory or constitutional agency of the state and communications services provided to counties, cities, school districts, or special districts as defined in KRS 65.005. This exemption shall apply only to purchases for use solely in the government function. A purchaser not qualifying as a governmental agency or unit shall not be entitled to the exemption even though the purchaser may be the recipient of public funds or grants.
SECTION 11.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

The tax or any part thereof required by Section 9 of this Act to be collected by the communications service provider from the purchaser shall:

(1)
Be deemed to be held in trust by the provider for and on account of the Commonwealth of Kentucky; and

(2)
Constitute a debt owed by the provider to this state.
SECTION 12.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

A provider is authorized to take as a deduction from the tax due under Section 8 of this Act, the amount of communications excise tax paid in a prior reporting period on any debt or account receivable arising from the sale of communications service which has become worthless and charged off for income tax purposes. If any charged off communications excise tax is thereafter in whole or in part collected by the provider, the amount so collected shall be included in the first return filed after collection.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

Every communications service provider required to collect the tax imposed on the sale of communications service by Section 9 of this Act shall file an application for a certificate of registration with the cabinet. The application shall be in the form prescribed by the cabinet. The application shall be signed by the owner if a natural person; in the case of an association or partnership, by a member or partner; or in the case of a corporation, by an executive officer or some person specifically authorized by the corporation to sign the application.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

The taxes required to be collected by Section 9 of this Act are due and payable to the cabinet monthly and shall be remitted on or before the twentieth day of the next succeeding calendar month.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

To prevent actual multistate taxation of a communications service subject to taxation under Section 8 of this Act, any provider or purchaser, upon proof that the provider or purchaser has paid a tax in another state on the same communications service, shall be allowed a credit against the tax imposed by Section 8 of this Act to the extent of the amount of the tax legally paid in the other state.
SECTION 16.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
On or before the twentieth day of each month, a return for the preceding month shall be filed with the cabinet in the form prescribed by the cabinet, together with payment of any tax due.

(2)
A return shall be filed by every provider. The return shall be signed by the person required to file the return or a duly authorized agent.

(3)
In the case of a return filed by a provider, the return shall show the amount billed for communications services by the provider during the reporting period. The return shall also show the amount of taxes billed during the period covered by the return and other information as the cabinet deems necessary for the proper administration of Sections 7 to 33 of this Act.

(4)
The person required to file the return shall deliver the return, together with a remittance of the amount of tax due, to the cabinet.

(5)
For the purpose of facilitating the administration, payment, or collection of the taxes levied under Section 8 of this Act, the cabinet may permit or require returns to be filed or tax payment to be made other than as specifically required by the provisions of this section.

(6)
In the case of a return filed by a purchaser, the return shall show the total amount paid for communications service that became subject to tax during the reporting period.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet shall, upon written request received on or prior to the due date of the return or tax, for good cause satisfactory to the cabinet, extend the time for filing the return under Section 16 of this Act or paying the tax for a period not to exceed thirty (30) days.

(2)
Any person for which the extension is granted shall pay, in addition to the tax, interest at the tax interest rate as defined in KRS 131.010(6) from the date on which the tax would otherwise have been due.

SECTION 18.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
As soon as practicable after each return filed under Section 16 of this Act is received, the cabinet shall examine it. If the amount of tax computed by the cabinet is greater than the amount returned by the taxpayer, the excess shall be assessed by the cabinet within four (4) years from the later of the date the return was filed or due, except in the case of a failure to file a return or a fraudulent return, the excess may be assessed at any time. A notice of assessment shall be mailed to the provider. The provider and the cabinet may agree to extend this time period.

(2)
Any provider aggrieved by any action of the cabinet may request a review and shall have the rights of appeal as set forth in KRS Chapter 131.

SECTION 19.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

In making a determination of tax liability under Section 8 of this Act, the cabinet may offset overpayments for a period or periods, together with interest on the overpayments, against underpayments for another period or periods, against penalties, and against the interest on the underpayments.

SECTION 20.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
Every provider and purchaser shall keep records, receipts, invoices, and other pertinent papers in such form as the cabinet may require.

(2)
Every provider and purchaser who files the returns required under Section 16 of this Act shall keep records for not less than four (4) years from the making of the records unless the cabinet in writing authorizes their destruction at an earlier date.
SECTION 21.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

In every case, any tax due under Section 8 of this Act that is not paid on or before the due date shall bear interest at the tax interest rate as defined in KRS 131.010(6) from the date due until the date of payment.

SECTION 22.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
The taxes paid under Section 8 of this Act shall be refunded or credited in the manner provided in KRS 134.580.

(2)
A claim for refund or credit shall be made on a form prescribed by the cabinet and shall contain all information as the cabinet may require.

(3)
No provider shall be entitled to a refund or credit of the taxes paid under Section 8 of this Act where the taxes have been collected from a purchaser unless the amount of taxes collected from the purchaser are refunded to him by the provider who paid the taxes to the State Treasury.

SECTION 23.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

The cabinet shall administer the provisions of Sections 7 to 33 of this Act and shall have all of the powers, rights, duties, and authority with respect to the assessment, collection, refunding, and administration of the taxes levied by this chapter, conferred generally upon the cabinet by the Kentucky Revised Statutes including KRS Chapters 131, 134, and 135.
SECTION 24.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
Whenever it is deemed necessary to ensure compliance with Sections 7 to 33 of this Act, the cabinet may require any person required to collect the taxes imposed by Section 8 of this Act to place security with it. The amount of the security shall be fixed by the cabinet but shall not be greater than three (3) times the estimated average monthly liability of the provider. This limitation shall apply regardless of the type of security placed with the cabinet.

(2)
The amount of the security may be increased or decreased by the cabinet subject to the limitations provided in subsection (1) of this section.

(3)
If necessary, the cabinet may sell the security at public auction to recover any tax, interest, or penalty due. However, security in the form of a bearer bond issued by the United States or any state or local governmental unit which has a prevailing market price may be sold by the cabinet at a private sale at a price not lower than the prevailing market price.

(4)
The cabinet shall provide notice by certified mail, sent to the last known address as reflected in the records of the cabinet, or by delivery, to the person who placed the security with the cabinet of the date, time, and place of the sale.

(5)
For the purposes of subsection (4) of this section, "Delivery" means mailing the notice to the person to whom it is addressed, leaving it at his place of business with the person in charge of the place of business, or, if there is no one in charge, leaving it in a conspicuous place at the place of business. If the place of business is closed or the person to be served has no place of business, "delivery" includes:

(a)
Leaving it at his or her home with some person of suitable age and discretion residing in the home;

(b)
Serving it upon the agent for service process; or 

(c)
Any other method permitted by the Kentucky Revised Statutes.

(6)
Notice by certified mail shall be postmarked no later than ten (10) days prior to the sale.

(7)
Any surplus above the amounts due to the cabinet after the sale shall be returned to the person who placed the security.

SECTION 25.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
Notwithstanding any other provisions of this chapter, the president, vice president, secretary, treasurer, or any other person holding any equivalent corporate office of any corporation subject to the provisions of Section 8 of this Act shall be personally and individually liable, both jointly and severally, for the taxes imposed under Section 8 of this Act. Neither the corporate dissolution nor withdrawal of the corporation from the state nor the cessation of holding any corporate office shall discharge the foregoing liability of any person. The personal and individual liability shall apply to each and every person holding a corporate office at the time the taxes become or became due. No person shall be personally and individually liable under this subsection if that person did not have authority in the management of the business or financial affairs of the corporation at the time that the taxes imposed by this chapter become or became due.

(b)
"Taxes" as used in this subsection shall include interest accrued at the rate provided by KRS 131.010(6) and all applicable penalties and fees imposed under this chapter and under KRS 131.180, 131.410 to 131.445 and 131.990.

(2)
(a)
Notwithstanding any other provision of KRS 275.150 or 362.220(2) to the contrary, the managers of a limited liability company and the partners of a registered limited liability partnership or any other person holding any equivalent office of a limited liability company or a registered limited liability partnership subject to the provisions of Section 8 of this Act shall be personally and individually liable, both jointly and severally, for the taxes imposed under Section 8 of this Act, and neither the dissolution nor withdrawal of the limited liability company or registered limited liability partnership from the state nor the cessation of holding any office shall discharge the foregoing liability of any person. The personal and individual liability shall apply to each and every manager of a limited liability company and partner of a registered limited liability partnership at the time the taxes become or became due. No person shall be personally and individually liable under this subsection who had no authority in the management of the business or financial affairs of the limited liability company or a registered limited liability partnership at the time that the taxes imposed by this chapter become or became due.

(b)
"Taxes" as used in this subsection shall include interest accrued at the rate provided by KRS 131.183 and all applicable penalties imposed under this chapter and all applicable penalties and fees imposed under KRS 131.180, 131.410 to 131.445 and 131.990.
SECTION 26.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

No suit shall be maintained in any court to restrain or delay the collection or payment of the tax levied by Section 8 of this Act.
SECTION 27.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

Any provider required to collect the communications excise tax imposed by Section 8 of this Act that fails to file a return as required by Section 16 of this Act or fails to pay the tax as listed on the return shall not maintain an action, suit, or proceeding in any court or before any agency in this state or enforce in any way any obligation of any debts until the return is filed and the tax listed on the return is paid. This provision does not prohibit a provider from the appeal rights afforded by KRS Chapter 131.
SECTION 28.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

Penalties for violating Sections 7 to 33 of this Act shall be imposed and assessed in accordance with the provisions of KRS 131.180.
SECTION 29.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
There is hereby established a fund to be known as the "Communications Excise Tax Fund," to be held and administered by the Finance and Administration Cabinet. The moneys in the communications excise tax fund shall be invested by the Finance and Administration Cabinet in the same manner as moneys in the state general fund.
(2)
The communications excise tax imposed under Section 8 of this Act, including any penalties or interest attributable to the nonpayment of such tax or for noncompliance with the provisions of Sections 7 to 33 of this Act, shall be collected by the cabinet and deposited in the communications excise tax fund.
(3)
All amounts derived from the levy and collection of the tax imposed under Section 8 of this Act shall be transferred as follows:
(a)
One-third of one percent (0.33%) shall be deposited in a trust and agency account created in the State Treasury to be used by the cabinet for administration costs associated with the implementation, collection, and distribution of the communications excise tax; 
(b)
An amount equal to two-sevenths (2/7) of the total amount collected, less the amount authorized by paragraph (a) of this subsection, shall be transferred to the general fund of the state; and
(c)
The remaining five-sevenths (5/7) of the total amount collected, less the amount authorized by paragraph (a) of this subsection shall be transferred to the communications excise tax state and local government hold harmless fund created by Section 30 of this Act.
(4)
The communications excise tax collected under Section 9 of this Act and designated for distribution to political subdivisions by Sections 30 and 31 of this Act shall be considered a local effort.
(5)
The communications excise tax imposed under Section 8 of this Act and designated for distribution to political subdivisions shall not be withheld by the General Assembly or a state agency for any reason.
(6)
The communications excise tax designated for distribution to political subdivisions under Sections 30 and 31 of this Act shall constitute an inviolate trust on behalf of the political subdivisions and not subject to reduction by the General Assembly or a state agency.
(7)
All amounts distributed to political subdivisions from the communications excise tax under Sections 30 and 31 of this Act shall be used solely and exclusively for the provision of services to the general public, including but not limited to public protection, health services, education, libraries, transportation services, recreation facilities and services, and economic development. Neither the General Assembly nor any state agency shall mandate how the funds received by a political subdivision under Sections 30 and 31 of this Act shall be utilized.
(8)
In no event shall any amount distributed to a political subdivision under Sections 30 and 31 of this Act be used for any purely local purpose affecting only the inhabitants of the particular political subdivision, including the administration of local government.

SECTION 30.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
There is hereby established a fund to be known as the "Communications Excise Tax State and Local Government Hold Harmless Fund," to be held and administered by the Finance and Administration Cabinet. The moneys in the communications excise tax state and local government hold harmless fund shall be invested by the Finance and Administration Cabinet in the same manner as moneys in the state general fund.
(2)
By or before December 1, 2000, each political subdivision shall certify on a form prescribed by the cabinet that it will participate in the communications excise tax state and local government hold harmless fund and the communications excise tax local growth fund.
(a)
As part of the certification, the political subdivision shall certify to the cabinet the amount of collections the political subdivision received from the taxes authorized under KRS 160.613, 160.614, the intangible portion of KRS 136.120, and local franchise fees collected from communications service providers or their customers for the period of July 1, 1998, through June 30, 1999.
(b)
The monthly average of the amount certified by the political subdivisions shall be the "monthly hold harmless amount" of each political subdivision’s portion of the communications excise tax state and local government hold harmless fund.
(c)
By certifying the amount of collections described above, the political subdivision:
1.
Consents to the hearing process as provided under Section 32 of this Act; and
2.
Agrees to voluntarily relinquish its right to enforce any provision of a contract or agreement that requires the payment of a franchise fee or tax on communications service regardless of whether the franchise fee or tax is imposed on the provider or its customer. 
(d)
If in the period after June 30, 1999, and before December 31, 1999, any political subdivision had a substantial change in its tax base by:
1.
Enacting a tax or modifying the rate under KRS 160.613 or 160.614; or
2.
Enacting or modifying the rate of a local franchise fee, the affected political subdivision may request that the cabinet make a determination of what the political subdivision's "monthly hold harmless amount" will be.
(3)
The cabinet shall distribute the moneys in the communications excise tax state and local government hold harmless fund as follows:
(a)
The cabinet shall pay out of the fund and distribute monthly to the various participating political subdivisions of the state the "monthly hold harmless amounts" as determined in subsection (2)(b) of this section. Any overpayment to a political subdivision or any payment to a political subdivision in error may be adjusted by the cabinet on any subsequent payment to the political subdivision.
1.
For tax collections remitted to the cabinet by providers for December 2000 and January 2001, the cabinet shall distribute to each participating political subdivision its "monthly hold harmless amount" on or before March 25, 2001; and
2.
For all other periods, the cabinet shall distribute to each participating political subdivision its "monthly hold harmless amount" by the twenty-fifth day of the next calendar month following remittance by the providers to the cabinet.
(b)
The balance remaining in the state and local government hold harmless fund after payment of the "monthly hold harmless amounts" shall be appropriated as follows:
1.
An amount equal to sixty-five percent (65%) of the total money transfer from the communications excise tax fund to the communications excise tax state and local government hold harmless fund, if available, shall be transferred to the general fund of the state; and
2.
The remaining balance in the communications excise tax state and local government hold harmless fund shall be transferred to the communications excise tax local growth fund created by Section 31 of this Act.
(4)
If a political subdivision believes its historical data used to determine its "monthly hold harmless amount" is inaccurate, the political subdivision may request a redetermination of its "monthly hold harmless amount" by the oversight committee. Any redetermination shall be effective prospectively beginning with the next distribution cycle occurring ninety (90) days after the matter is finally settled.

SECTION 31.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
There is hereby established a fund to be known as the "Communications Excise Tax Local Growth Fund," to be held and administered by the Finance and Administration Cabinet. The moneys in the communications excise tax local growth fund shall be invested by the Finance and Administration Cabinet in the same manner as moneys in the state general fund.
(2)
The money transferred from the communications excise tax state and local hold harmless fund shall be accounted for in the communications excise tax local growth fund based on the ratio of the communications excise tax collected on communications services provided in each county to the total statewide collections of the communications excise tax.
(3)
The cabinet shall distribute the moneys in the communications excise tax growth fund to each participating political subdivision in the following manner:
(a)
By or before December 1, 2000, and every January 31 following the year 2001, each participating political subdivision shall certify to the cabinet its total local government tax receipts for the prior fiscal year. This amount shall be used to calculate the percentage of each political subdivision’s portion of the account labeled under its county’s name within the communications excise tax local growth fund.
(b)
By certifying the total local government tax receipts as described in paragraph (a) of this subsection, the political subdivision voluntarily relinquishes its right to enforce any provision of a contract or agreement that requires the payment of a franchise fee or tax on communications services regardless of whether the franchise fee or tax is imposed on the provider or its customer.
(c)
Beginning on March 25, 2001, each political subdivision’s monthly distribution share of the communications excise tax local growth fund shall be determined by its political subdivision’s percentage, as determined in paragraph (a) of this subsection, multiplied by the amount credited monthly in the communications excise tax local growth fund account labeled for the county in which the political subdivision is located.
(d)
Every July 1 following the year 2001, each political subdivision’s distribution share of the communications excise tax local growth fund shall be adjusted based on its political subdivision’s percentage, as determined in paragraph (a) of this subsection, multiplied by the amount credited monthly in the communications excise tax local growth fund account labeled for the county in which the political subdivision is located.
(e)
The cabinet shall pay out of the communications excise tax local growth fund a monthly distribution to the various participating political subdivisions of the state the amount as determined in paragraph (c) or (d) of this subsection. These monthly distributions shall be made on the same basis as outlined in Section 30 of this Act for the communications excise tax state and local government hold harmless fund. Any overpayment to a political subdivision or any payment to a political subdivision in error may be adjusted by the cabinet on any subsequent payment to the political subdivision.
(f)
For purposes of this section:
1.
"Political subdivision" means school districts, municipal corporations, or fiscal courts;
2.
"Local government tax receipts" means all revenue received from the following sources:
a.
Real estate and tangible personal property taxes, including delinquent tax receipts;
b.
Franchise fees or taxes on noncommunication utilities;
c.
Occupational and business license fees including but not limited to insurance premium taxes, net profits taxes, payroll taxes, transient room taxes, restaurant taxes, and bank deposit taxes;
d.
Utility gross receipts license taxes;
e.
Telephone emergency surcharges;
f.
Communications excise tax hold harmless fund and local growth fund receipts; and
g.
Payments in lieu of taxes; and
3.
"Local government tax receipts" shall not include:
a.
Intergovernmental revenues;
b.
Charges for services;
c.
Tuition;
d.
Interfund transfers;
e.
Interest and investment income;
f.
Rental income;
g.
Income from sale of assets;
h.
Revenue from licenses and permits; and
i.
Beginning balances.
SECTION 32.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
The Communications Excise Tax Distribution Fund Oversight Committee is hereby created and administratively attached to the cabinet. The oversight committee shall consist of nine (9) members appointed by the Governor and shall be representative of local government and state governmental officials. The Governor shall receive recommendations for four (4) members each from the Kentucky Association of Counties and the Kentucky League of Cities from which the Governor shall select two (2) members each. The Governor shall receive recommendations for two (2) members each from the Kentucky School Board Association, the Kentucky Superintendents Association, and the Kentucky School Administrators Association from which the Governor shall select one (1) member each. The remaining two (2) members shall be appointed by the Governor as at‑large members. The members shall serve for a term of three (3) years. Five (5) members of the oversight committee shall constitute a quorum. A member may be removed for cause in accordance with procedures established by the oversight committee and shall serve without salary but shall be reimbursed for expenses in the same manner as state employees. Any vacancy occurring on the oversight committee shall be filled by the Governor for the unexpired term.
(2)
The duties of the Communications Excise Tax Distribution Fund Oversight Committee are:
(a)
Monitoring the cabinet’s implementation of the communications excise tax fund, the communication excise tax state and local government hold harmless fund, the communications excise tax local growth fund, any impact Sections 7 to 33 of this Act may have on commissions received by sheriffs from the collection of property taxes and to report their findings to the secretary of the cabinet; and
(b)
Acting as a finder of fact for the secretary of the cabinet in disputes in and between political subdivisions and between political subdivisions and the cabinet regarding the implementation of the communications excise state and local government hold harmless fund and the communications excise tax local growth fund.
(3)
The cabinet shall provide the oversight committee with an annual report reflecting the amounts distributed to each participating political subdivision.
(4)
Any political subdivision may file a complaint with the oversight committee on a form prescribed by the committee.
(5)
The oversight committee shall give notice to any political subdivision which may be affected by the complaint. Any political subdivision intending to respond to the complaint must do so in writing within thirty (30) days of notice of the complaint.
(a)
The oversight committee shall give due notice of the times and places of its hearings.
(b)
The parties shall be entitled to be heard, to present evidence, and to examine and cross-examine witnesses.
(c)
The oversight committee shall act by majority vote.
(d)
The oversight committee shall promulgate administrative regulations prescribing rules of procedure and practice regarding its hearings.
(e)
The oversight committee shall make recommendations to the secretary.
(6)
The secretary of the cabinet shall review the findings of the oversight committee and issue a final ruling within sixty days of receipt of the recommendations.
(7)
The parties in the dispute shall have the rights and duties to appeal any final ruling to the Kentucky Board of Tax Appeals and the courts pursuant to KRS 131.340.
(8)
Nothing contained in the section shall prevent at any time a written compromise of any matter or matters in dispute, if otherwise lawful, by the parties to the hearing process.

SECTION 33.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
Except as provided in subsection (3) of this section, to the extent legally permissible, every political subdivision of this state shall be prohibited from the following:

(a)
Levying any franchise fee or tax on communications service, or collecting any franchise fee or tax from providers or purchasers of communications service;

(b)
Requiring any provider, including, but not limited to, cable service providers, to enter into or extend the term of a franchise or other agreement that requires the payment of a franchise fee or tax; or

(c)
Enforcing any provision of any ordinance or agreement to the extent that the provision obligates a provider to pay to the political subdivision a franchise fee or tax.

(2)
For purposes of this section, a "franchise fee or tax" means any tax, charge, fee, or in-kind payment of property or services that is required by ordinance or agreement to be paid or furnished to a political subdivision by or through a provider, in its capacity as a provider, regardless of whether such tax, charge, fee, or in-kind payment of property or services is:

(a)
Designated as a franchise fee, sales tax, excise tax, user fee, occupancy fee, subscriber charge, license fee, pole fee, tower fee, base station fee, or otherwise;

(b)
Measured by the amounts charged for services, the type or amount of equipment or facilities deployed, or otherwise;

(c)
Intended as compensation for the use of public or private rights-of-way, the right to conduct business, or otherwise; or

(d)
Permitted or required to be separately stated on the purchaser's bill.

(3)
The prohibitions in subsection (1) of this section shall not apply to:

(a)
Ad valorem taxes levied under Section 6 of this Act;
(b)
Emergency telephone surcharges;

(c)
Surety bonds;
(d)
In-kind payments of property or services under existing contracts;
(e)
Letters of credit designed to protect against damages to public rights-of-way for violations of regulatory requirements;
(f)
Permit or inspection fees of general applicability that are:
1.
Related to construction in the rights-of-way; and
2.
Levied solely to defray the actual costs of administering the permitting process or inspection program; or
(g)
Amounts imposed on a provider by a political subdivision for the provider’s use of facilities owned by the political subdivision, such as pole attachment fees and similar charges, but excluding rights-of-way, in each case only to the extent that the provider is imposing similar amounts on other providers for the use of facilities owned by the provider.
(4)
Notwithstanding any provision of law to the contrary, if a political subdivision imposes or otherwise attempts to require the payment of a franchise fee or tax described in subsection (2) of this section, the political subdivision shall not receive any share of the proceeds of the tax levied by Section 8 of this Act for the period that the imposition or attempt occurs.

(5)
To the extent that a provider actually pays a franchise fee or tax described in subsection (2) of this section with respect to communications service that is also subject to the tax imposed by Section 8 of this Act, the provider shall be entitled to a credit against the amount paid to the cabinet under Section 9 of this Act in the amount of the franchise fee or tax up to the amount of the excise tax billed with respect to the communications service.

(6)
Nothing in this section shall:

(a)
Prohibit a provider from donating property or services to a political subdivision; or
(b)
Prohibit a political subdivision from receiving donated property or services.

Section 34.   KRS 132.010 is amended to read as follows:

As used in this chapter, unless the context otherwise requires:

(1)
"Cabinet" means the Revenue Cabinet.

(2)
"Taxpayer" means any person made liable by law to file a return or pay a tax.

(3)
"Real property" includes all lands within this state and improvements thereon. With respect to property of companies principally engaged in the provision of communications service as defined in subsection (1)(h) of Section 2 of this Act, real property shall mean only land and buildings permanently affixed to land and shall not include portable buildings, towers, pole lines, transmission lines, conduit and cable, whether above or below ground, and all similar property.
(4)
"Personal property" includes every species and character of property, tangible and intangible, other than real property.

(5)
"Resident" means any person who has taken up a place of abode within this state with the intention of continuing to abide in this state; any person who has had his actual or habitual place of abode in this state for the larger portion of the twelve (12) months next preceding the date as of which an assessment is due to be made shall be deemed to have intended to become a resident of this state.

(6)
"Compensating tax rate" means that rate which, rounded to the next higher one-tenth of one cent ($0.001) per one hundred dollars ($100) of assessed value and applied to the current year's assessment of the property subject to taxation by a taxing district, excluding new property and personal property, produces an amount of revenue approximately equal to that produced in the preceding year from real property. However, in no event shall the compensating tax rate be a rate which, when applied to the total current year assessment of all classes of taxable property, produces an amount of revenue less than was produced in the preceding year from all classes of taxable property. For purposes of this subsection, "property subject to taxation" means the total fair cash value of all property subject to full local rates, less the total valuation exempted from taxation by the homestead exemption provision of the Constitution and the difference between the fair cash value and agricultural or horticultural value of agricultural or horticultural land.

(7)
"Net assessment growth" means the difference between:

(a)
The total valuation of property subject to taxation by the county, city, school district, or special district in the preceding year, less the total valuation exempted from taxation by the homestead exemption provision of the Constitution in the current year over that exempted in the preceding year, and

(b)
The total valuation of property subject to taxation by the county, city, school district, or special district for the current year.

(8)
"New property" means the net difference in taxable value between real property additions and deletions to the property tax roll for the current year. "Real property additions" shall mean:

(a)
Property annexed or incorporated by a municipal corporation, or any other taxing jurisdiction; however, this definition shall not apply to property acquired through the merger or consolidation of school districts, or the transfer of property from one (1) school district to another;

(b)
Property, the ownership of which has been transferred from a tax-exempt entity to a nontax-exempt entity;

(c)
The value of improvements to existing nonresidential property;

(d)
The value of new residential improvements to property;

(e)
The value of improvements to existing residential property when the improvement increases the assessed value of the property by fifty percent (50%) or more;

(f)
Property created by the subdivision of unimproved property, provided, that when such property is reclassified from farm to subdivision by the property valuation administrator, the value of such property as a farm shall be a deletion from that category;

(g)
Property exempt from taxation, as an inducement for industrial or business use, at the expiration of its tax exempt status;

(h)
Property, the tax rate of which will change, according to the provisions of KRS 82.085, to reflect additional urban services to be provided by the taxing jurisdiction, provided, however, that such property shall be considered "real property additions" only in proportion to the additional urban services to be provided to the property over the urban services previously provided; and

(i)
The value of improvements to real property previously under assessment moratorium.


"Real property deletions" shall be limited to the value of real property removed from, or reduced over the preceding year on, the property tax roll for the current year.

(9)
"Agricultural land" means any tract of land, including all income-producing improvements, of at least ten (10) contiguous acres in area used for the production of livestock, livestock products, poultry, poultry products and/or the growing of tobacco and/or other crops including timber, or where devoted to and meeting the requirements and qualifications for payments pursuant to agriculture programs under an agreement with the state or federal government.

(10)
"Horticultural land" means any tract of land, including all income-producing improvements, of at least five (5) contiguous acres in area commercially used for the cultivation of a garden, orchard, or the raising of fruits or nuts, vegetables, flowers, or ornamental plants.

(11)
"Agricultural or horticultural value" means the use value of "agricultural or horticultural land" based upon income-producing capability and comparable sales of farmland purchased for farm purposes where the price is indicative of farm use value, excluding sales representing purchases for farm expansion, better accessibility, and other factors which inflate the purchase price beyond farm use value, if any, considering the following factors as they affect a taxable unit:

(a)
Relative percentages of tillable land, pasture land, and woodland;

(b)
Degree of productivity of the soil;

(c)
Risk of flooding;

(d)
Improvements to and on the land that relate to the production of income;

(e)
Row crop capability including allotted crops other than tobacco;

(f)
Accessibility to all-weather roads and markets; and

(g)
Factors which affect the general agricultural or horticultural economy, such as: interest, price of farm products, cost of farm materials and supplies, labor, or any economic factor which would affect net farm income.

(12)
"Deferred tax" means the difference in the tax based on agricultural or horticultural value and the tax based on fair cash value.

(13)
"Homestead" means real property maintained as the permanent residence of the owner with all land and improvements adjoining and contiguous thereto including, but not limited to, lawns, drives, flower or vegetable gardens, outbuildings, and all other land connected thereto.

(14)
"Residential unit" means all or that part of real property occupied as the permanent residence of the owner.

(15)
"Special benefits" are those which are provided by public works not financed through the general tax levy but through special assessments against the benefited property.

(16)
"Mobile home" means a structure, transportable in one (1) or more sections, which when erected on site measures eight (8) body feet or more in width and thirty-two (32) body feet or more in length, and which is built on a permanent chassis and designed to be used as a dwelling, with or without a permanent foundation, when connected to the required utilities, and includes the plumbing, heating, air-conditioning, and electrical systems contained therein. It may be used as a place of residence, business, profession, or trade by the owner, lessee, or their assigns and may consist of one (1) or more units that can be attached or joined together to comprise an integral unit or condominium structure.

(17)
"Recreational vehicle" means a vehicular type unit primarily designed as temporary living quarters for recreational, camping, or travel use, which either has its own motive power or is mounted on or drawn by another vehicle. The basic entities are: travel trailer, camping trailer, truck camper, and motor home.

(a)
Travel trailer: A vehicular unit, mounted on wheels, designed to provide temporary living quarters for recreational, camping, or travel use, and of such size or weight as not to require special highway movement permits when drawn by a motorized vehicle, and with a living area of less than two hundred twenty (220) square feet, excluding built-in equipment (such as wardrobes, closets, cabinets, kitchen units or fixtures) and bath and toilet rooms.

(b)
Camping trailer: A vehicular portable unit mounted on wheels and constructed with collapsible partial side walls which fold for towing by another vehicle and unfold at the camp site to provide temporary living quarters for recreational, camping, or travel use.

(c)
Truck camper: A portable unit constructed to provide temporary living quarters for recreational, travel, or camping use, consisting of a roof, floor, and sides, designed to be loaded onto and unloaded from the bed of a pick-up truck.

(d)
Motor home: A vehicular unit designed to provide temporary living quarters for recreational, camping, or travel use built on or permanently attached to a self-propelled motor vehicle chassis or on a chassis cab or van which is an integral part of the completed vehicle.

SECTION 35.   A NEW SECTION OF KRS CHAPTER 132 IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet shall have sole power to value and assess all of the tangible personal property of companies principally engaged in the provision of communications services, whether or not the property has previously been assessed by the cabinet, and shall allocate the assessment as provided in subsection (2) of this section, and shall certify property subject to local taxation to the counties, cities, and taxing districts as provided in subsection (3) of this section. All of the property assessed by the cabinet under this section shall be assessed as of January 1 each year, and the lien therefor shall attach as of the assessment date. In the case of companies which are not principally engaged in the provision of communications service, the cabinet shall in the exercise of its judgment and discretion determine, from evidence which it may have or obtain, what portion of the property is devoted to communications service subject to assessment by the cabinet under this section and shall require the remainder of the property to be assessed by the local taxing authorities. For purposes of this paragraph, "companies principally engaged in the provision of communications services" has the same meaning as that described in subsection (1)(h) of Section 2 of this Act.

(2)
The cabinet shall allocate the assessed value of communications property in this state among the counties, cities, and taxing districts. The assessed value shall be allocated to the county, city, or taxing district where the property is situated.

(3)
The cabinet shall, immediately after fixing the assessed value of the property of a communications service provider for taxation, notify the corporation of the valuation and the amount of assessment for state and local purposes. When the valuation has been finally determined, the cabinet shall immediately certify, unless otherwise specified, to the county clerk of each county in which any of the property assessment of the corporation is subject to local taxation, the amount of property subject to county, city, or district tax.

(4)
No appeal shall delay the collection or payment of taxes based upon the assessment in controversy. The taxpayer shall pay all state, county, and district taxes due on the valuation which the taxpayer claims as the true value as stated in the protest filed under KRS 131.110. When the valuation is finally determined upon appeal, the taxpayer shall be billed for any additional tax and interest at the tax interest rate as defined in KRS 131.010(6), from the date the tax would have become due if no appeal had been taken. The provisions of KRS 134.390 shall apply to the tax bill.

(5)
The certification of valuation shall be filed by each county clerk in the clerk's office and shall be certified by the county clerk to the proper collecting officer of the county, city, or taxing district for collection. Any district which has the value certified by the Revenue Cabinet shall pay an annual fee to the Revenue Cabinet which represents an allocation of Revenue Cabinet operating and overhead expenses incurred in generating the valuations. This fee shall be determined by the cabinet and shall apply to valuations for tax periods beginning on or after December 31, 2000.

Section 36.   KRS 136.120 is amended to read as follows:

(1)
Every railway company, sleeping car company, chair car company, dining car company, gas company, water company, ferry company, bridge company, street railway company, interurban electric railroad company, express company, electric light company, electric power company,[ telephone company, telegraph company,] commercial air carrier, air freight carrier, pipeline company, common carrier water transportation company, privately owned regulated sewer company,[ cable television company,] municipal solid waste disposal facility, as defined by KRS 224.01-010(15), where solid waste is disposed by landfilling, railroad car line company, which means any company, other than a railroad company, which owns, uses, furnishes, leases, rents, or operates to, from, through, in, or across this state or any part thereof, any kind of railroad car including, but not limited to, flat, tank, refrigerator, passenger, or similar type car, and every other like company or business performing any public service, except bus line companies, regular and irregular route common carrier trucking companies,[ and] taxicab companies, and providers required to collect the tax levied under Section 8 of this Act, shall annually pay a tax on its operating property to the state and to the extent the property is liable to taxation shall pay a local tax thereon to the county, incorporated city, and taxing district in which its operating property is located.

(2)
The property of the taxpayers shall be classified as operating property, nonoperating tangible property, and nonoperating intangible property. Nonoperating intangible property within the taxing jurisdiction of the Commonwealth shall be taxable for state purposes only at the same rate as the intangible property of other taxpayers not performing public services, and operating property and nonoperating tangible property shall be subject to state and local taxes at the same rate as the tangible property of other taxpayers not performing public services.

(3)
The Revenue Cabinet shall have sole power to value and assess all of the property of every corporation, company, association, partnership, or person performing any public service, including those enumerated above and all others to whom this section may apply, whether or not the operating property, nonoperating tangible property, or nonoperating intangible property has heretofore been assessed by the cabinet, and shall allocate the assessment as provided by KRS 136.170, and shall certify operating property liable to local taxation and nonoperating tangible property to the counties, cities, and taxing districts as provided in KRS 136.180. All of the property assessed by the cabinet pursuant to this section shall be assessed as of December 31 each year for the following year's taxes, and the lien therefor shall attach as of the assessment date. In the case of a taxpayer whose business is predominantly nonpublic service and the public service business in which he is engaged is merely incidental to his principal business, the cabinet shall in the exercise of its judgment and discretion determine, from evidence which it may have or obtain, what portion of the operating property is devoted to the public service business subject to assessment by the cabinet under this section and shall require the remainder of the property not so engaged to be assessed by the local taxing authorities.

Section 37.   KRS 139.100 is amended to read as follows:

(1)
"Retail sale" or "sale at retail" means:

(a)
1.
A sale for any purpose other than resale in the regular course of business of tangible personal property, or

2.
The furnishing of the facilities and services mentioned in subsection (2) of this section;

(b)
The delivery in this state of tangible personal property by an owner or former owner thereof or by a factor, or agent of such owner, former owner or factor, if the delivery is to a consumer or person for redelivery to a consumer pursuant to a retail sale made by a retailer not engaged in business in this state. The person making the delivery shall include the retail selling price of the property in his gross receipts.

(2)
"Retail sale" or "sale at retail" shall include but shall not be limited to the following:

(a)
The rental of any room or rooms, lodgings, or accommodations furnished by any hotel, motel, inn, tourist camp, tourist cabin, or any other place in which rooms, lodgings, or accommodations are regularly furnished to transients for a consideration. The tax shall not apply, however, to rooms, lodgings, or accommodations supplied for a continuous period of thirty (30) days or more to an individual;

(b)
The furnishing of sewer services[ and intrastate telephonic and telegraphic communications and services];

(c)
The sale of admissions, except, those taxed under KRS 138.480.

Section 38.   KRS 139.160 is amended to read as follows:

"Tangible personal property" means personal property which may be seen, weighed, measured, felt or touched, or which is in any other manner perceptible to the senses and includes natural, artificial and mixed gas, electricity,[ and] water, and prepaid calling arrangements. For the purposes of this chapter, "prepaid calling arrangement" means the exclusive purchase of communications service, paid for in advance, which enables the origination of calls using an access number or authorization code, whether manually or electronically dialed.

Section 39.   KRS 141.120 is amended to read as follows:

(1)
As used in this section, unless the context requires otherwise:

(a)
"Business income" means income arising from transactions and activity in the regular course of a trade or business of the corporation and includes income from tangible and intangible property if the acquisition, management, or disposition of the property constitutes integral parts of the corporation's regular trade or business operations;

(b)
"Commercial domicile" means the principal place from which the trade or business of the corporation is managed;

(c)
"Compensation" means wages, salaries, commissions, and any other form of remuneration paid or payable to employees for personal services;

(d)
"Financial organization" means any bank, trust company, savings bank, industrial bank, land bank, safe deposit company, private banker, savings and loan association, credit union, cooperative bank, investment company, or any type of insurance company;

(e)
"Nonbusiness income" means all income other than business income;

(f)
"Public service company" means any business entity subject to taxation under KRS 136.120;

(g)
"Sales" means all gross receipts of the corporation not allocated under subsections (3) to[through] (7) of this section;

(h)
"State" means any state of the United States, the District of Columbia, the Commonwealth of Puerto Rico, any territory or possession of the United States, and any foreign country or political subdivision thereof.

(2)
Any corporation which is required by KRS 141.010(14)(b) to allocate and apportion its net income shall allocate and apportion its net income as provided in this section.

(3)
Rents and royalties from real, intangible or tangible personal property, capital gains and losses, interest, or patent or copyright royalties, to the extent that they constitute nonbusiness income, shall be allocated as provided in subsections (4) to[through] (7) of this section.

(4)
(a)
Net rents and royalties from real property located in this state are allocable to this state.

(b)
Net rents and royalties from tangible personal property are allocable to this state if and to the extent that the property is utilized in this state; or in their entirety if the corporation's commercial domicile is in this state and the corporation is not organized under the laws of or taxable in the state in which the property is utilized.

(c)
The extent of utilization of tangible personal property in a state is determined by multiplying the rents and royalties by a fraction, the numerator of which is the number of days of physical location of the property in the state during the rental or royalty period in the taxable year and the denominator of which is the number of days of physical location of the property everywhere during all rental or royalty periods in the taxable year. If the physical location of the property during the rental or royalty period is unknown or unascertainable by the corporation, the tangible personalty is utilized in the state in which the property was located at the time the rental or royalty payer obtained possession.

(d)
Net rents and royalties from intangible personal property located in this state are allocable to this state. For purposes of this section, royalties from property leased in Kentucky shall be considered as royalties from intangible personal property.

(5)
(a)
Capital gains and losses from sales or other dispositions of real property located in this state are allocable to this state.

(b)
Capital gains and losses from sales or other dispositions of tangible personal property are allocable to this state if the property had a situs in this state at the time of the sale, or the corporation's commercial domicile is in this state and the corporation is not taxable in the state in which the property had a situs.

(c)
Capital gains and losses from sales or other dispositions of intangible personal property are allocable to this state if the corporation's commercial domicile is in this state.

(6)
Interest is allocable to this state if the corporation's commercial domicile is in this state.

(7)
(a)
Patent and copyright royalties are allocable to this state if and to the extent that the patent or copyright is utilized by the payer in this state; or if and to the extent that the patent or copyright is utilized by the payer in a state in which the corporation is not taxable and the corporation's commercial domicile is in this state.

(b)
A patent is utilized in a state to the extent that it is employed in production, fabrication, manufacturing, or other processing in the state or to the extent that a patented product is produced in the state. If the basis of receipts from patent royalties does not permit allocation to states or if the accounting procedures do not reflect states of utilization, the patent is utilized in the state in which the corporation's commercial domicile is located.

(c)
A copyright is utilized in a state to the extent that printing or other publication originates in the state. If the basis of receipts from copyright royalties does not permit allocation to states or if the accounting procedures do not reflect states of utilization, the copyright is utilized in the state in which the corporation's commercial domicile is located.

(8)
Except as provided for in subsection (9) of this section, all business income shall be apportioned to this state by multiplying the income by a fraction, the numerator of which is the property factor plus the payroll factor plus the sales factor, and the denominator of which is three (3); provided, however, that effective with taxable years beginning after July 31, 1985, in lieu of the equally weighted three (3) factor apportionment fraction based on property, payroll, and sales, an apportionment fraction composed of a sales factor representing fifty percent (50%) of the fraction, a property factor representing twenty-five percent (25%) of the fraction, and a payroll factor representing twenty-five percent (25%) of the fraction shall be used.

(a)
The property factor is a fraction, the numerator of which is the average value of the corporation's real and tangible personal property owned or rented and used in this state during the tax period and the denominator of which is the average value of all the corporation's real and tangible personal property owned or rented and used during the tax period; provided, however, that property which has been certified as a pollution control facility as defined in KRS 224.01-300 shall be excluded from the property factor.

1.
Property owned is valued at its original cost. If the original cost of any property is not determinable or is nominal or zero (0) the property shall be valued by the cabinet pursuant to administrative regulations promulgated by the cabinet. Property rented is valued at eight (8) times the net annual rental rate. Net annual rental rate is the annual rental rate paid by the corporation less any annual rental rate received by the corporation from subrentals, provided that the rental and subrentals are reasonable. If the cabinet determines that the annual rental or subrental rate is unreasonable, or if a nominal or zero (0) rate is charged, the cabinet may determine and apply the rental rate as will reasonably reflect the value of the property rented by the corporation.

2.
The average value of property shall be determined by averaging the values at the beginning and ending of the tax period but the cabinet may require the averaging of monthly values during the tax period if reasonably required to reflect properly the average value of the property.

(b)
The payroll factor is a fraction, the numerator of which is the total amount paid or payable in this state during the tax period by the corporation for compensation, and the denominator of which is the total compensation paid or payable by the corporation everywhere during the tax period. Compensation is paid or payable in this state if:

1.
The individual's service is performed entirely within the state;

2.
The individual's service is performed both within and without the state, but the service performed without the state is incidental to the individual's service within the state; or

3.
Some of the service is performed in the state and the base of operations or, if there is no base of operations, the place from which the service is directed or controlled is in the state, or the base of operations or the place from which the service is directed or controlled is not in any state in which some part of the service is performed, but the individual's residence is in this state.

(c)
1.
The sales factor is a fraction, the numerator of which is the total sales of the corporation in this state during the tax period, and the denominator of which is the total sales of the corporation everywhere during the tax period.

2.
Sales of tangible personal property are in this state if:

a.
The property is delivered or shipped to a purchaser, other than the United States government, or to the designee of the purchaser within this state regardless of the f.o.b. point or other conditions of the sale; or

b.
The property is shipped from an office, store, warehouse, factory, or other place of storage in this state and the purchaser is the United States government.

3.
Sales, other than sales of tangible personal property, are in this state if the income-producing activity is performed in this state; or the income-producing activity is performed both in and outside this state and a greater proportion of the income-producing activity is performed in this state than in any other state, based on costs of performance.

(9)
(a)
If the allocation and apportionment provisions of this section do not fairly represent the extent of the corporation's business activity in this state, the corporation may petition for or the cabinet may require, in respect to all or any part of the corporation's business activity, if reasonable:

1.
Separate accounting;

2.
The exclusion of any one (1) or more of the factors;

3.
The inclusion of one (1) or more additional factors which will fairly represent the corporation's business activity in this state; or

4.
The employment of any other method to effectuate an equitable allocation and apportionment of income.

(b)
A corporation may elect the allocation and apportionment methods for the corporation's business income provided for in subparagraphs 1. and 2. of this paragraph. The election, if made, shall be irrevocable for a period of five years.

1.
All business income derived directly or indirectly from the sale of management, distribution, or administration services to or on behalf of regulated investment companies, as defined under the Internal Revenue Code of 1986, as amended, including trustees, and sponsors or participants of employee benefit plans which have accounts in a regulated investment company, shall be apportioned to this state only to the extent that shareholders of the investment company are domiciled in this state as follows:

a.
Total business income shall be multiplied by a fraction, the numerator of which shall be Kentucky receipts from the services for the tax period and the denominator of which shall be the total receipts everywhere from the services for the tax period.

b.
For purposes of subdivision a. of this subparagraph, Kentucky receipts shall be determined by multiplying total receipts for the tax period from each separate investment company for which the services are performed by a fraction. The numerator of the fraction shall be the average of the number of shares owned by the investment company's shareholders domiciled in this state at the beginning of and at the end of the investment company's taxable year, and the denominator of the fraction shall be the average of the number of the shares owned by the investment company shareholders everywhere at the beginning of and at the end of the investment company's taxable year.

c.
Nonbusiness income shall be allocated to this state as provided in subsections (4) to[through] (7) of this section.

2.
All business income derived directly or indirectly from the sale of securities brokerage services by a business which operates within the boundaries of any area of the Commonwealth, which on June 30, 1992, was designated as a Kentucky Enterprise Zone, as defined in KRS 154.655(2), shall be apportioned to this state only to the extent that customers of the securities brokerage firm are domiciled in this state. The portion of business income apportioned to Kentucky shall be determined by multiplying the total business income from the sale of these services by a fraction determined in the following manner:

a.
The numerator of the fraction shall be the brokerage commissions and total margin interest paid in respect of brokerage accounts owned by customers domiciled in Kentucky for the brokerage firm's taxable year; and

b.
The denominator of the fraction shall be the brokerage commissions and total margin interest paid in respect of brokerage accounts owned by all of the brokerage firm's customers for that year.

c.
Nonbusiness income shall be allocated to this state as provided in subsections (4) to[through] (7) of this section.

(10)
Public service companies, companies providing communications services as defined in Section 7 of this Act, and financial organizations required by KRS 141.010(14)(b) to allocate and apportion net income shall allocate and apportion such income as follows:

(a)
Nonbusiness income shall be allocated to this state as provided in subsections (4) to[through] (7) of this section.

(b)
Business income shall be apportioned to this state by multiplying the business income by a fraction, the numerator of which is the property factor plus the payroll factor plus the sales factor and the denominator of which is three (3); provided, however, that effective with taxable years beginning after July 31, 1985, in lieu of the equally weighted three (3) factor apportionment fraction based on property, payroll, and sales, an apportionment fraction composed of a sales factor representing fifty percent (50%) of the fraction, a property factor representing twenty-five percent (25%) of the fraction, and a payroll factor representing twenty-five percent (25%) of the fraction shall be used. The payroll factor shall be determined as provided in subsection (8)(b) of this section. The property factor and sales factor shall be determined as provided by administrative regulations promulgated by the cabinet.

(c)
An affiliated group electing to file a consolidated return under KRS 141.200(3) that includes a public service company or financial organization shall determine the amount of payroll to be included in the apportionment factor as provided in subsection (8)(b) of this section. The amount of property and sales of the public service company or financial organization to be included in the apportionment factors of the affiliated group shall be determined in accordance with administrative regulations promulgated by the cabinet under paragraph (b) of this subsection.

(11)
Nothing in this section shall be construed as allowing or requiring the filing of a combined return under the unitary business concept or a consolidated return.

Section 40.   KRS 160.613 is amended to read as follows:

(1)
There is hereby authorized a utility gross receipts license tax for schools not to exceed three percent (3%) of the gross receipts derived from the furnishing, within the county, of[ telephonic and telegraphic communications services,] electric power, water, and natural, artificial, and mixed gas. "Gross receipts" includes all amounts received in money, credits, property, or other money's worth in any form, as consideration for the furnishing of the above utilities, except that "gross receipts" shall not include amounts received for furnishing energy or energy-producing fuels, used in the course of manufacturing, processing, mining, or refining to the extent that the cost of the energy or energy-producing fuels used exceeds three percent (3%) of the cost of production, and shall not include amounts received for furnishing any of the above utilities which are to be resold.

(2)
In the event that any user of[ telephonic and telegraphic communications services,] electrical power, water, and natural, artificial, or mixed gas purchases the[ telephonic and telegraphic communications services,] electrical power, water, and natural, artificial, or mixed gas directly from any supplier who is exempt either by state or federal law from the utility gross receipts license tax under the provisions of subsection (1) of this section, then the consumer, if such tax has been levied in his district, shall be liable for the tax and shall pay directly to the county finance officer, in accordance with the provisions of KRS 160.615, a utility gross receipts license tax for schools computed by multiplying the gross cost of all[ telephonic and telegraphic communications services,] electrical power, water, and natural, artificial, or mixed gas received by the tax rate levied under the provisions of this section.

(3)
"Gross cost" shall mean the total cost of the[ telephonic and telegraphic communications,] electrical power, water, and natural, artificial, or mixed gas including the cost of the tangible personal property and any services associated with obtaining the[ telecommunication and telegraphic services or] tangible personal property, such as gas, electricity, and water, regardless from whom purchased.

SECTION 41.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

To the extent that a person providing communications service, as defined by Section 7 of this Act, that is regulated as to rate by the Kentucky Public Service Commission, experiences a tax savings as a result of the provisions of Sections 7 to 36 of this Act, the savings shall inure proportionately to the benefit of all customers of the person, including residential, business, and interconnection services. This is meant to be a one-time adjustment and no additional adjustments shall be required.
SECTION 42.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any other provision of this chapter to the contrary, the president, vice president, secretary, treasurer, or any other person holding any equivalent corporate office of any corporation subject to the provisions of KRS 138.210 to 138.446 shall be personally and individually liable, both jointly and severally, for the tax imposed under KRS 138.210 to 138.446. Corporate dissolution, withdrawal of the corporation from the state, or the cessation of holding any corporate office shall not discharge the liability of any person. The personal and individual liability shall apply to each and every person holding a corporate office at the time the tax becomes or became due. No person shall be personally and individually liable under KRS 138.210 to 138.446 who had no authority in the management of the business or financial affairs of the corporation at the time the tax imposed by KRS 138.210 to 138.446 becomes or became due. "Taxes" as used in this subsection shall include interest accrued at the rate provided by KRS 131.183, all applicable penalties imposed under the provisions of this chapter, and all applicable penalties imposed under the provisions of KRS 131.180, 131.410 to 131.445, and 131.990.
(2)
Notwithstanding any other provision of this chapter, KRS 275.150, or KRS 362.220(2) to the contrary, the managers of a limited liability company and the partners of a registered limited liability partnership or any other person holding any equivalent office of a limited liability company or a registered limited liability partnership subject to the provisions of KRS 138.210 to 138.446 shall be personally and individually liable, both jointly and severally, for the tax imposed under KRS 138.210 to 138.446. Dissolution, withdrawal of the limited liability company or registered limited liability partnership from the state, or the cessation of holding any office shall not discharge the liability of any person. The personal and individual liability shall apply to each and every manager of a limited liability company and partner of a registered limited liability partnership at the time the tax becomes or became due. No person shall be personally and individually liable under this subsection who had no authority in the management of the business or financial affairs of the limited liability company or registered limited liability partnership at the time the tax imposed by KRS 138.210 to 138.446 becomes or became due. "Taxes" as used in this subsection shall include interest accrued at the rate provided by KRS 131.183, all applicable penalties imposed under the provisions of this chapter, and all applicable penalties imposed under the provisions of KRS 131.180, 131.410 to 131.445, and 131.990.

Section 43.   KRS 139.185 is amended to read as follows:

(1)
Notwithstanding any other provisions of this chapter to the contrary, the president, vice president, secretary, treasurer or any other person holding any equivalent corporate office of any corporation subject to the provisions of this chapter shall be personally and individually liable, both jointly and severally, for the taxes imposed under this chapter, and neither the corporate dissolution nor withdrawal of the corporation from the state nor the cessation of holding any corporate office shall discharge the foregoing liability of any person. The personal and individual liability shall apply to each and every person holding the corporate office at the time the taxes become or became due. No person shall[will] be personally and individually liable pursuant to this subsection[section] who had no authority in the management of the business or financial affairs of the corporation at the time that the taxes imposed by this chapter become or became due. "Taxes" as used in this subsection[section] shall include interest accrued at the rate provided by KRS 139.650 and all applicable penalties imposed under this chapter and all applicable penalties and fees imposed under KRS 131.180, 131.410 to 131.445 and 131.990.

(2)
Notwithstanding any other provisions of this chapter, KRS 275.150, or KRS 362.220(2) to the contrary, the managers of a limited liability company and the partners of a registered limited liability partnership or any other person holding any equivalent office of a limited liability company or a registered limited liability partnership subject to the provisions of this chapter shall be personally and individually liable, both jointly and severally, for the taxes imposed under this chapter. Dissolution, withdrawal of the limited liability company or registered limited liability partnership from the state, or the cessation of holding any office shall not discharge the liability of any person. The personal and individual liability shall apply to each and every manager of a limited liability company and partner of a registered limited liability partnership at the time the taxes become or became due. No person shall be personally and individually liable under this subsection that had no authority in the management of the business or financial affairs of the limited liability company or a registered limited liability partnership at the time that the taxes imposed by this chapter become or became due. "Taxes" as used in this subsection shall include interest accrued at the rate provided by KRS 131.183, all applicable penalties imposed under this chapter, and all applicable penalties and fees imposed under KRS 131.180, 131.410 to 131.445, and 131.990.
Section 44.   KRS 141.340 is amended to read as follows:

(1)
An employer shall be liable for the payment of the tax required to be deducted and withheld under KRS 141.310 and 141.315, and shall not be liable to any person for the amount of any such payment.

(2)
The president, vice president, secretary, treasurer or any other person holding an equivalent corporate office of any corporation subject to KRS 141.310 or 141.315 shall be personally and individually liable, both jointly and severally, for any tax required to be withheld under this chapter from wages paid to one (1) or more employees of any such corporation, and neither the corporate dissolution or withdrawal of the corporation from the state nor the cessation of holding any such corporate office shall discharge the foregoing liability of any such person; provided that the personal and individual liability shall apply to each or every person holding such corporate office at the time such tax becomes or became obligated. No person shall be personally and individually liable under this subsection who had no authority in the management of the business or financial affairs of the corporation at the time that the taxes imposed by this chapter become or became due. "Taxes" as used in this subsection shall include interest accrued at the rate provided by KRS 131.183, all applicable penalties imposed under this chapter and all applicable penalties and fees imposed under KRS 131.180, 131.410 to 131.445, and 131.990.
(3)
Notwithstanding any other provisions of this chapter, KRS 275.150, or KRS 362.220(2) to the contrary, the managers of a limited liability company and the partners of a registered limited liability partnership or any other person holding any equivalent office of a limited liability company or a registered limited liability partnership subject to KRS 141.310 or 141.315 shall be personally and individually liable, both jointly and severally, for any tax required to be withheld under this chapter from wages paid to one (1) or more employees of any such limited liability company or registered limited liability partnership. Dissolution, withdrawal of the limited liability company or registered limited liability partnership from the state, or the cessation of holding any office shall not discharge the liability of any person. The personal and individual liability shall apply to each and every manager of a limited liability company and partner in a registered limited liability partnership at the time the taxes become or became due. No person shall be personally and individually liable under this subsection who had no authority in the management of the business or financial affairs of the limited liability company or a registered limited liability partnership at the time that the taxes imposed by this chapter become or became due. "Taxes" as used in this subsection shall include interest accrued at the rate provided by KRS 131.183, all applicable penalties imposed under this chapter, and all applicable penalties and fees imposed under KRS 131.180, 131.410 to 131.445, and 131.990.

SECTION 45.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
For the purpose of this section:

(a)
"Business" means any activity engaged in by a person or caused to be engaged by a person with the object of gain, benefit, or advantage, either direct or indirect;

(b)
"Gross receipts" means:

1.
Sales of tangible personal property in this state if:

a.
The property is delivered or shipped to a purchaser, other than the United States Government, or to the designee of the purchaser within this state regardless of the f.o.b. point or other conditions of the sale; or

b.
The property is shipped form an office, store, warehouse, factory, or other place of storage in this state and the purchaser is the United States Government; and

2.
Sales other than sales of tangible personal property in this state if the income producing activity is performed in this state; or the income producing activity is performed both in and outside this state and a greater proportion of the income producing activity is performed in this state than in any other state, based on cost of performance; and

(c)
"Interstate communication service" means those communications services to which the sales tax imposed by KRS Chapter 139, in effect on November 30, 2000, did not apply.
(2)
Any business whose communication excise tax on interstate communications service exceeds five percent (5%) of the business's Kentucky gross receipts during the preceding calendar year is entitled to a refundable credit. The refundable credit shall be equal to the difference between the communications excise tax paid on intestate communications service by the business and five percent (5%) of the business's Kentucky gross receipts.

(3)
Any business that qualifies for the refundable credit, authorized by subsection (2) of this section shall make an application for the refund beginning on or before June 1, 2002 on or before every June 1 thereafter. The application shall be made to the cabinet on forms as the cabinet may prescribe and shall contain any information deemed necessary for the cabinet to determine the business's eligibility to receive a refund.

(4)
Notwithstanding the provisions of KRS 134.580 to the contrary, the cabinet, upon receipt of a properly documented refund application, shall cause a timely refund to be made directly to the business. Interest shall not be allowed or paid on any refund made under this section.

(5)
Any refund application submitted under this section is subject to examination by the cabinet. The examination shall occur within four (4) years from the date the refund application is received by the cabinet. Any overpayment resulting from the examination shall be repaid to the State Treasury. In addition, the amount required to be repaid is subject to the interest provisions of KRS 131.183 and to the penalty provisions of KRS 131.180.
Section 46.   The following KRS section is repealed:

160.614   Tax on gross receipts from furnishing of cable television services.

Section 47.   Sections 1 to 5 and Sections 42 to 44 of this Act apply for taxable years beginning after June 30, 2000.

Section 48.   Section 6 of this Act shall be effective July 1, 2000.

Section 49.   Sections 7 to 33 and Sections 37, 40, and 41 of this Act shall be effective December 1, 2000.

Section 50.   Sections 34 and 35 of this Act shall be effective January 1, 2001.

Section 51.   Section 36 of this Act shall be effective December 31, 2000.

Section 52.   Section 38 of this Act shall be effective August 1, 2000.

Section 53.   Section 39 of this Act shall apply for taxable years beginning after December 31, 2000.

Section 54.   Section 45 of this Act shall be effective January 1, 2002.

Section 55.   Whereas the Commonwealth's next fiscal year begins on July 1 and the General Assembly finds that it is critical that the provisions of Section 6 of this Act take effect at the beginning of the fiscal year, an emergency is declared to exist and Section 6 of this Act takes effect July 1, 2000.
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