HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2000 REGULAR SESSION

Amend printed copy of SB 159/GA

On page 2, after line 27, by inserting the following:

"SECTION 2.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds that deceptive promotional advertising of prizes and sweepstakes is a matter affecting vital public interests for the purpose of applying the Consumer Protection Act, KRS Chapter 367. The General Assembly further finds that the public health, welfare, and interest require a strong and effective law regarding deceptive promotional advertising of prizes and sweepstakes in order to protect the public interest and the well-being of both the consumer public and the ethical sellers of goods and services.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

As used in Sections 2 to 7 of this Act:
(1)
"Promotional offer" means any mailing or written communication directed to a specific address or named individual used to induce or invite a recipient to claim a prize or enter a drawing or sweepstakes. However, promotional offers contained in a magazine, newspaper, or periodical that is available for retail purchase in the same form and locality as those distributed by direct mail are excluded from this definition;

(2)
"Person" means a natural person, partnership, corporation, trust, estate, association, cooperative, or other legal entity whether for profit or not for profit;

(3)
"Prize" means any item or service of tangible value offered or awarded without obligation or consideration in a drawing, sweepstakes, or other game of chance to persons responding to a promotional offer;
(4)
"Recipient" means any person who has received or is intended to receive a promotional offer; and

(5)
"Pseudo-check" means a document that has visual characteristics similar to, but is not actually, a negotiable instrument or currency. The term does not include clearly marked samples or specimens of negotiable instruments used to solicit orders for the purchase of preprinted negotiable instruments.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
A promotional offer shall clearly and conspicuously disclose on the same page in which a prize is first mentioned in at least twelve (12) point type:

(a)
The name, mailing address, and street address of the person making the promotional offer;
(b)
The verifiable fair market value of each prize offered;
(c)
The fact that no purchase is necessary to enter the promotion; and
(d)
The date the prize winners will be selected.
(2)
A promotional offer shall disclose the recipient's estimated odds of winning a prize if an element of chance is involved, expressed using Arabic numerals as a ratio of the total numbers of each prize relative to the total number of offers distributed. All disclosures required by this subsection shall be clear and conspicuous and printed immediately proximate to and on the same page as the first mention of the prize and shall utilize a typeface no smaller than twelve (12) point. Subsequent mentions of a prize shall not utilize a type size larger than that used for the first mention of the prize.

(3)
Any promotional offer mentioning a prize shall include a separate form, or a designated place on the regular order form, allowing the recipient to:
(a)
Enter the promotion on the same terms as a person making a purchase without actually having to purchase a product or service; and
(b)
Have the recipient's name removed from the mailing list of the person making the promotional offer, during which time the recipient will not receive future promotional offers at the recipient's address for five (5) years after return of the form, unless the recipient later makes a written request to be put back on the mailing list.

(4)
Advertisements, mailings, or other written communications offering an invitation to enter a drawing or sweepstakes that are made by a retail business having a permanent physical retail location in Kentucky, or by a person supplying products directly or indirectly to that business for retail sale, to promote the sale of the business's retail products shall be exempt from the provisions of this section if no purchase is necessary for entry and either of the following applies:

(a)
A majority of the drawings, redemptions, or prize awards occur at the retailer's permanent physical retail location in Kentucky; or

(b)
A majority of the entries submitted by Kentucky residents are submitted at the retailer's permanent physical retail location in Kentucky.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

A promotional offer shall not:
(1)
State, represent, or imply that a recipient has won a particular prize unless the recipient has won that prize;

(2)
State, represent, or imply that a recipient has a special status or relationship to the person making the promotional offer unless that recipient has such a special status or relationship;

(3)
Require that a prize entry be accompanied by a payment for a product or service ordered;

(4)
Use a pseudo-check unless the pseudo-check contains a statement printed in at least twelve (12) point type diagonally across its face that it is not a negotiable instrument and has no cash value;

(5)
Use documents, lettering, forms, names, titles, or symbols resembling those of state or federal government agencies;

(6)
State, represent, or imply that the purchase of a product or service will allow a prize entry to receive priority, make the recipient eligible to receive additional prizes or special treatment for future promotional offers, or that the purchase will affect the recipient's odds of winning a prize.; or

(7)
Use a fictitious person or name for officials, employees, agents, or representatives of the person making the promotional offer.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
Any person aggrieved by a violation of any provision of Sections 2 to 7 of this Act may bring an action in a court of competent jurisdiction against the violator. If the court finds that the defendant has violated any provision of Sections 2 to 7 of this Act, it shall enjoin the defendant from a continuation thereof and award the plaintiff a reasonable attorneys fee. Additionally, if the court finds that the defendant willfully violated any of the provisions of Section 5 of this Act, the plaintiff shall be entitled to recover three (3) times the amount of any actual damages sustained or three (3) times the fair market value of a prize represented to have been awarded to the recipient, whichever is greater. Nothing in this subsection shall abridge any rights to recover punitive damages or to proceed against the violator under any other provision of law.

(2)
Any recipient bringing an action under this section must bring the action within one (1) year after any action of the Attorney General has been terminated or within two (2) years after the violation of Sections 2 to 7 of this Act, whichever is later. However, the time limits set out in this subsection may be tolled in the same manner as other causes of action as set out in KRS 413.170.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
A violation of Sections 2 to 7 of this Act by any person making a promotional offer shall constitute an unfair, false, misleading, or deceptive act or practice in the conduct of trade or commerce in violation of KRS 367.170.

(2)
All of the remedies, powers, and duties provided for the Attorney General by KRS 367.190 to 367.300 and the penalties provided in KRS 367.990 shall apply with equal force and effect to acts and practices declared unlawful by Sections 2 to 7 of this Act.

(3)
Nothing in Sections 2 to 7 of this Act shall be construed to limit or restrict the exercise of powers or the performance of the duties of the Attorney General authorized under any other provision of law.

(4)
The Attorney General may promulgate administrative regulations reasonable or necessary to carry out the purposes and intent of Sections 2 to 7 of this Act.

Section 8.   KRS 367.990 is amended to read as follows:

(1)
Any person who violates the terms of a temporary or permanent injunction issued under KRS 367.190 shall forfeit and pay to the Commonwealth a civil penalty of not more than twenty-five thousand dollars ($25,000) per violation. For the purposes of this section, the Circuit Court issuing an injunction shall retain jurisdiction, and the cause shall be continued, and in such cases the Attorney General acting in the name of the Commonwealth may petition for recovery of civil penalties.

(2)
In any action brought under KRS 367.190, if the court finds that a person is willfully using or has willfully used a method, act, or practice declared unlawful by KRS 367.170, the Attorney General, upon petition to the court, may recover, on behalf of the Commonwealth, a civil penalty of not more than two thousand dollars ($2,000) per violation, or where the defendant's conduct is directed at a person aged sixty (60) or older, a civil penalty of not more than ten thousand dollars ($10,000) per violation, if the trier of fact determines that the defendant knew or should have known that the person aged sixty (60) or older is substantially more vulnerable than other members of the public.

(3)
Any person with actual notice that an investigation has begun or is about to begin pursuant to KRS 367.240 and 367.250 who intentionally conceals, alters, destroys, or falsifies documentary material is guilty of a Class A misdemeanor.

(4)
Any person who, in response to a subpoena or demand as provided in KRS 367.240 or 367.250, intentionally falsifies or withholds documents, records, or pertinent materials that are not privileged shall be subject to a fine as provided in subsection (3) of this section.

(5)
The Circuit Court of any county in which any plan described in KRS 367.350 is proposed, operated, or promoted may grant an injunction without bond, upon complaint filed by the Attorney General to enjoin the further operation thereof, and the Attorney General may ask for and the court may assess civil penalties against the defendant in an amount not to exceed the sum of five thousand dollars ($5,000) which shall be for the benefit of the Commonwealth of Kentucky.

(6)
Any person, business, or corporation who knowingly violates the provisions of KRS 367.540 shall be guilty of a violation. It shall be considered a separate offense each time a magazine is mailed into the state; but it shall be considered only one (1) offense for any quantity of the same issue of a magazine mailed into Kentucky.

(7)
Any solicitor who violates the provisions of KRS 367.513 or 367.515 shall be guilty of a Class A misdemeanor.

(8)
In addition to the penalties contained in this section, the Attorney General, upon petition to the court, may recover, on behalf of the Commonwealth a civil penalty of not more than the greater of five thousand dollars ($5,000) or two hundred dollars ($200) per day for each and every violation of KRS 367.175.

(9)
Any person who shall willfully and intentionally violate any provision of KRS 367.976 to 367.985 shall be guilty of a Class B misdemeanor.

(10)
(a)
Any person who violates the terms of a temporary or permanent injunction issued under KRS 367.665 shall forfeit and pay to the Commonwealth a penalty of not more than five thousand dollars ($5,000) per violation. For the purposes of this section, the Circuit Court issuing an injunction shall retain jurisdiction, and the cause shall be continued, and in such cases the Attorney General acting in the name of the Commonwealth may petition for recovery of civil penalties;

(b)
The Attorney General may, upon petition to a court having jurisdiction under KRS 367.190, recover on behalf of the Commonwealth from any person found to have willfully committed an act declared unlawful by KRS 367.667 a penalty of not more than two thousand dollars ($2,000) per violation; and

(c)
Any person who knowingly violates any provision of KRS 367.652, 367.653, 367.656, 367.657, 367.658, 367.666, or 367.668 or who knowingly gives false or incorrect information to the Attorney General in filing statements or reports required by KRS 367.650 to 367.670 shall be guilty of a Class D felony.

(11)
Any dealer who fails to provide a statement under KRS 367.760 or a notice under KRS 367.765 shall be liable for a penalty of one hundred dollars ($100) per violation to be collected in the name of the Commonwealth upon action of the Attorney General.

(12)
Any dealer or manufacturer who falsifies a statement under KRS 367.760 shall be liable for a penalty not exceeding one thousand dollars ($1,000) to be collected in the name of the Commonwealth upon action by the Attorney General.

(13)
Any person who violates KRS 367.805, 367.809(2), 367.811, 367.813(1), or 367.816 shall be guilty of a Class C felony.

(14)
Either the Attorney General or the appropriate Commonwealth's attorney shall have authority to prosecute violations of KRS 367.801 to 367.819.

(15)
A violation of KRS 367.474 to 367.478 and KRS 367.482 is a Class C felony. Either the Attorney General or the appropriate Commonwealth's attorney shall have authority to prosecute violators of KRS 367.474 to 367.478 and KRS 367.482.

(16)
Any person who violates KRS 367.310 shall be guilty of a violation.

(17)
Any person, partnership, or corporation who violates the provisions of KRS 367.850 shall be guilty of a Class A misdemeanor.

(18)
Any dealer in motor vehicles or any other person who fraudulently changes, sets back, disconnects, fails to connect, or causes to be changed, set back, or disconnected, the speedometer or odometer of any motor vehicle, to effect the sale of the motor vehicle shall be guilty of a Class D felony.

(19)
Any person who negotiates a contract of membership on behalf of a club without having previously fulfilled the bonding requirement of KRS 367.403 shall be guilty of a Class D felony.

(20)
Any person or corporation who operates or attempts to operate a health spa in violation of KRS 367.905(1) shall be guilty of a Class A misdemeanor.

(21)
(a)
Any person who violates KRS 367.832 shall be guilty of a Class C felony; and

(b)
The appropriate Commonwealth's attorney shall have authority to prosecute felony violations of KRS 367.832.

(22)
(a)
Any person who violates the provisions of KRS 367.855 or 367.857 shall be guilty of a violation. Either the Attorney General or the appropriate county health department may prosecute violators of KRS 367.855 or 367.857.

(b)
The provisions of this subsection shall not apply to any retail establishment if the wholesaler, distributor, or processor fails to comply with the provisions of KRS 367.857.

(23)
Any person who willfully violates any of the provisions of Section 5 of this Act shall be guilty of a Class D felony.".
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