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AN ACT relating to state government procurement and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "business entity" means an individual including the individual's spouse, if any, and any child living at home; person; firm; corporation; professional corporation or association; partnership; other business entity; association; or organization: unincorporated association; including a principal, partner, officer, associate, director, or agent or employee of that business entity if that agent or employee is licensed under paragraphs (a) to (g) of this subsection or a stockholder of the business entity who holds more than five percent (5%) of the stock. "Business entity" also includes the following individuals who hold a license from the executive or judicial branch of government:

(a)
An attorney licensed under Rule 2 of the Rules of the Supreme Court of Kentucky;

(b)
A certified public accountant certified under KRS Chapter 325;

(c)
An architect licensed under KRS Chapter 323;

(d)
An engineer licensed under KRS Chapter 322;

(e)
A person licensed to practice medicine or osteopathy under KRS Chapter 311;

(f)
A real estate appraiser licensed under KRS Chapter 324A; and

(g)
A real estate broker or sales associate licensed under KRS Chapter 324.

(2)
As used in this section, "property, goods, or services" means all procurements by the Commonwealth, including, but not limited to, the procurement of all goods and services, materials, supplies, equipment, leases of both real and personal property, architectural and engineering services, professional services, insurance, bonding agents and underwriter services, bond counsel services, computer services, information technology services, lands and buildings, with the exception of land or buildings acquired by legal condemnation proceeding, and any other procurement of any type made by or on behalf of the Commonwealth or its agents or instrumentalities.

(3)
As used in this section, "knowingly" means, with respect to conduct or to a circumstance described by a statute defining the offense, that a person is aware that his conduct is of that nature or that the circumstance exists.

(4)
Any other provision of law in this or any other chapter of the Kentucky Revised Statutes to the contrary notwithstanding, the Commonwealth and a business entity seeking to do business with the Commonwealth shall not knowingly enter into an agreement or otherwise contract to procure property, goods, or services, of any kind whatsoever, if that business entity has made any contribution of money, or any other thing of value, including in-kind contributions, to any statewide candidate, statewide slate of candidates, or state or county political party within eighteen (18) months immediately preceding entering into the contract or agreement and while the contract or agreement is in effect.
(5)
(a)
Prior to entering into any procurement contract or agreement with the Commonwealth, a business entity shall certify on a written form prepared by the Finance and Administration Cabinet that there has been no violation of this section by that business entity prior to entering into the contract with the Commonwealth. The business entity shall have a continuing duty to report any violations of this section that may occur during the duration of a contract. The certification required under this subsection shall be made prior to entry into the contract or agreement with the Commonwealth and shall be in addition to any other certifications that may be required by this chapter or other provision of law.

(b)
The certification required under this subsection shall contain a list of all contributions made by that business entity to a statewide candidate, statewide slate of candidates, or state or local political party within the two (2) years immediately preceding entering into the contract or agreement with the Commonwealth.
Section 2.   KRS 45A.110 is amended to read as follows:

(1)
A written determination of responsibility of a bidder or offeror shall be made and it shall be made in accordance with administrative regulations promulgated by the secretary of the Finance and Administration Cabinet. A reasonable inquiry to determine the responsibility of a bidder or offeror may be conducted. The failure of a bidder or offeror to promptly supply information in connection with such an inquiry may be grounds for a determination of nonresponsibility with respect to such a bidder or offeror.

(2)
(a)
A written determination of responsibility of a bidder or offeror shall not be made until the bidder or offeror provides the secretary of the Finance and Administration Cabinet with his sworn statement made under penalty of perjury that[ he has not ]:

1.
The bidder or offeror has not made a contribution in violation of Section 1 of this Act;
2.
The bidder or offeror has not knowingly violated any provision of the campaign finance laws of the Commonwealth;[ and that ]
3.
The award of a contract to a bidder or offeror will not violate any provision of the campaign finance laws of the Commonwealth; and

4.
If the Commonwealth awards the contract to the bidder or offeror, that award will not violate Section 1 of this Act as it relates to the bidder or offeror.

(b)
As used in this subsection, "knowingly" means, with respect to conduct or to a circumstance described by a statute defining an offense, that a person is aware[ or should have been aware] that his conduct is of that nature or that the circumstance exists.

(3)
Except as otherwise provided by law, information furnished by a bidder or offeror pursuant to this section may not be disclosed outside of the Division of State Purchasing or the purchasing agency administering the contract without prior written consent of the bidder or offeror.

Section 3.   KRS 45A.115 is amended to read as follows:

(1)
The secretary of the Finance and Administration Cabinet may provide for prequalification of suppliers as responsible prospective contractors for particular types of supplies, services, and construction.

(2)
(a)
The secretary of the Finance and Administration Cabinet shall not prequalify a supplier as a responsible prospective contractor until the supplier provides the secretary with his sworn statement made under penalty of perjury that:[ he has]

1.
The bidder or offeror has not made a contribution in violation of Section 1 of this Act;

2.
The bidder or offeror has not knowingly violated any provision of the campaign finance laws of the Commonwealth;[ and that]

3.
The award of a contract to the supplier will not violate any provision of the campaign finance laws of the Commonwealth; and
4.
If the Commonwealth awards the contract to the bidder or offeror, that award will not violate Section 1 of this Act as it relates to the bidder or offeror.

(b)
As used in this subsection, "knowingly" means, with respect to conduct or to a circumstance described by a statute defining an offense, that a person is aware[ or should have been aware] that his conduct is of that nature or that the circumstance exists.

(3)
Solicitation lists of potential contractors of the[such] supplies, services, and construction outlined in this section[,] shall include but shall not be limited to such prequalified suppliers.

(4)
Prequalification of suppliers shall not foreclose a written determination:

(a)[(1)]
Between the time of the bid opening or receipt of offers and the making of an award, that a prequalified supplier is not responsible; or

(b)[(2)]
That a supplier who is not prequalified at the time of bid opening or receipt of offers is responsible.

Section 4.   KRS 45A.485 is amended to read as follows:

(1)
Any state contract awarded under this chapter or KRS Chapter[ 45A,] 175, 176, 177, or 180 after July 15, 1994, shall require the contractor and all subcontractors performing work under the contract to:

(a)
Reveal any final determination of a violation by their respective company within the previous five (5) year period pursuant to KRS Chapters 136, 139, 141, 337, 338, 341, and 342 that apply to the contractor or subcontractor; and

(b)
Be in continuous compliance with the provisions of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 that apply to the contractor or subcontractor for the duration of the contract.

(2)
A contractor's failure to reveal a final determination of a violation by the contractor of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 or to comply with these statutes for the duration of the contract shall be grounds for the Commonwealth's:

(a)
 Cancellation of the contract; and

(b)
Disqualification of the contractor from eligibility for future state contracts for a period of two (2) years.

(3)
A subcontractor's failure to reveal a final determination of a violation by the subcontractor of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 or to comply with these statutes for the duration of the contract shall be grounds for the Commonwealth's disqualification of the subcontractor from eligibility for future state contracts for a period of two (2) years.

(4)
(a)
Any state contract, including, but not limited to, those contracts awarded under this chapter or KRS Chapter 56, 57, 58, 175, 176, 177, or 180, shall, after the effective date of this Act, require the business entity as defined in Section 1 of this Act, and, if subcontractors are utilized, all subcontractors performing work under the contract, to:
1.
Reveal any contribution made in violation of Section 1 of this Act by the respective business entity or subcontractor within the previous five (5) year period; and
2.
Be in continuous compliance with Section 1 of this Act for the duration of the contract and for eighteen (18) months immediately prior to entering into the contract.

(b)
1.
A business entity as defined in Section 1 of this Act, or a subcontractor who fails to reveal a contribution made in violation of Section 1 of this Act or who otherwise fails to comply with Section 1 of this Act for eighteen (18) months immediately preceding entering into a contract and for the duration of the contract shall be disqualified from eligibility for future state contracts for a period of two (2) years from the date of the determination of violation by the Finance and Administration Cabinet and shall have any contract with the state then in effect immediately terminated, unless:

a.
The Finance and Administration Cabinet determines, that the violation of Section 1 of this Act by the business entity or subcontractor was inadvertent and unintentional; and 

b.
The contribution is repaid by the campaign of the statewide candidate or of the statewide slate of candidates or by the state or county political party within thirty (30) days of the finding by the cabinet.
2.
A business entity as defined in Section 1 of this Act, subcontractor, statewide candidate, slate of candidates, or state or county political party adversely affected by the finding of the Finance and Administration Cabinet may request a hearing under KRS Chapter 13B.
Section 5.   Contracts or agreements currently in effect that would otherwise be disqualified under Section 1 of this Act shall remain in effect until the regular expiration date of those contracts with the Commonwealth or for up to one (1) year thereafter, whichever is earlier, but in no event shall any contract or agreement disqualified under Section 1 of this Act extend beyond close of business, June 30, 2001.

Section 6.   Whereas it is critical that immediate steps be taken to assure that contracts or agreements entered into by the Commonwealth are free of the potential for undue influence and favoritism that can occur if awarded based on contributions to candidates or political parties, an emergency is declared to exist, and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming a law.
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