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AN ACT relating to state government.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 4 of this Act:
(1)
"Contract" means any binding legal relationship between a contracting agency of state government, including, but not limited to the Kentucky Lottery Corporation and the Kentucky Economic Development Partnership, and a contractor, vendor, or other business interest, for goods, services, professional services, supplies, bonding agency services, bond counsel services, construction contracts and subcontracts, contracts for the use of Commonwealth property, including governmental leases, agreements for financial incentives for the purposes of economic development, and contracts with the Commonwealth of any other kind or nature whatsoever. 
(2)
"Contractor" means any prime contractor, individual, corporation, partnership, business association, vendor, or other business entity holding a contract with the Commonwealth of Kentucky, and shall include subcontractors when the context so indicates.

(3)
"Contracting agency" means the person or persons, cabinet, department, agency, board, commission, council, governing body, employee, official, or other entity of state government that is authorized by law to enter into contracts on behalf of the Commonwealth. Contracting agency shall also include the Kentucky Lottery Corporation and Kentucky Economic Development Partnership.
(4)
"Subcontractor" means any person, including a corporation, partnership, or business association of any kind, who holds an agreement or purchase order to perform all or any part of the work or to make or furnish any article or service required for the performance of a negotiated contract or of a subcontract entered thereunder.

(5)
"Cabinet" means the Finance and Administration Cabinet.

(6)
"Minority" means a person who is African-American, Hispanic, Asian-American, Native American or Alaskan native.

(7)
"Minority-owned business enterprise" means a business that is one (1) of the following:

(a)
A sole proprietorship owned and controlled by a minority;

(b)
A partnership or joint venture owned and controlled by minorities:

1.
In which at least fifty-one (51%) of the ownership interest is held by at least one (1) minority; and 

2.
The management and daily business operations of which are controlled by at least one (1) of the minorities who own the business; or

(c)
A corporation or other entity:

1.
Whose management and daily business operations are controlled by at least one (1) of the minorities who own the business; and

2.
That is at least fifty-one percent (51%) owned by at least one (1) minority, or if stock is issued, at least fifty-one (51%) of whose stock is owned by at least one (1) minority.

(8)
"Women's business enterprise" means a business that is one (1) of the following:

(a)
A sole proprietorship owned and controlled by a woman;

(b)
A partnership or joint venture owned and controlled by women in which:

1.
At least fifty-one percent (51%) of the ownership is held by women; and

2.
The management and daily business operations of which are controlled by at least one (1) of the women who own the business; or

(c)
A corporation or other entity:

1.
Whose management and daily business operations are controlled by at least one (1) of the women who own the business; and

2.
That is at least fifty-one percent (51%) owned by women, or if stock is issued, at least fifty-one percent (51%) of whose stock is owned by at least one (1) of the women.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet, Transportation Cabinet, and any contracting agency, including a contracting agency that has procurement authority independent of or in addition to the cabinet, shall:
(a)
Prior to entering into a contract, assure that notice of all solicitations, requests for proposals, bid documents, or requests for offers to contract with the Commonwealth of any kind are advertised in such a manner that the largest possible pool of prospective contractors or vendors may apply, without regard to race, color, religion, sex, age, or national origin; 
(b)
Make good faith efforts to assure that minorities, women, minority-owned business enterprises, and women's business enterprises receive:

1.
Any notices required to be sent under paragraph (a) of this subsection; and

2.
An equal opportunity to make an offer on a contract and receive a contract award from the Commonwealth.
(2)
The cabinet shall partner with the Governmental Services Center at Kentucky State University to:

(a)
1.
Develop a program to provide training and support activities to assist applicants in applying for state awards, with particular effort extended to recruit potential contractors or vendors that are:
a.
Owned by a minority or woman;
b.
A minority-owned business enterprise;
c.
A women's business enterprise; or
d.
New to the state procurement process; and

2.
If requested, assist the cabinet and any other contracting agencies in assuring compliance with the notice and good faith requirements of subsection (1) of this section; and
(b)
Create a certification program and provide training on how to become certified as a:

1.
Woman or minority-owned business; 
2.
A minority-owned business enterprise; or 

3.
A women's business enterprise.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet, the Transportation Cabinet, the Economic Development Partnership, the Kentucky Lottery Corporation, and any other contracting agency who enters into contracts by or on behalf of the Commonwealth, shall provide reports to the cabinet's Office of EEO and Contract Compliance on an annual basis, in accordance with subsection (10) of Section 6 of this Act. 
(2)
The Attorney General shall conduct an annual study on the validity of reports submitted under KRS 45.570, and subsection (1) of this section.

(3)
The cabinet's Office of EEO and Contract Compliance may promulgate administrative regulations necessary to implement the provisions of Sections 1 to 4 and subsection (10) of Section 6 of this Act.

(4)
(a)
After the effective date of this Act, any "contractor" or "subcontractor", defined in KRS 45.560 or as defined in Section 1 of this Act, who intentionally refuses to file a report required to be filed under KRS 45.570, KRS 45.600, or Sections 1 to 4 of this Act, or who intentionally files a false or misleading report required to be filed under KRS 45.570, KRS 45.600, subsection (10) of Section 6 of this Act, or subsection (1) of this section, shall be barred from doing business with the Commonwealth for a period of two (2) years, and shall be assessed a civil penalty in an amount not to exceed ten thousand dollars ($10,000) for each violation of this subsection. Any fines collected under this section shall be used by the Office of EEO and Contract Compliance for enforcement of Equal Employment Opportunity laws.

(b)
An action to enforce the provisions of paragraph (a) of this subsection shall be brought by the cabinet, or at the cabinet's request, by the Attorney General, in an administrative action under KRS Chapter 13B.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
Sections 1 to 4 of this Act and the requirements of KRS 45.570 shall apply to contractors and subcontractors who have entered into contracts for the construction of state roads in the Commonwealth of Kentucky.

(2)
Sections 1 to 4 of this Act and KRS 45.570 shall apply to public utilities regulated by the Public Service Commission.

(3)
The Transportation Cabinet shall assure compliance with subsection (1) of this section and the Public Service Commission shall assure compliance with subsection (2) of this Section. 

(4)
Reports required under Section 3 of this Act and this section shall be provided to the cabinet's Office of EEO and Contract Compliance by the Transportation Cabinet and Public Service Commission.

Section 5.   KRS 45A.030 is amended to read as follows:

As used in this code, unless the context requires otherwise:

(1)
"Business" means any corporation, partnership, individual, sole proprietorship, joint stock company, joint venture, or any other legal entity through which business is conducted;

(2)
"Change order" means a written order signed by the purchasing officer, directing the contractor to make changes that the changes clause of the contract authorizes the purchasing officer to order without the consent of the contractor;

(3)
"Chief purchasing officer" means the secretary of the Finance and Administration Cabinet, who shall be responsible for all procurement of the Commonwealth except as provided by KRS Chapters 175, 176, 177, and 180;

(4)
"Construction" means the process of building, altering, repairing, improving, or demolishing any public structures or buildings, or other public improvements of any kind to any public real property. It does not include the routine maintenance of existing structures, buildings, or real property;

(5)
"Contract" means all types of state agreements, including grants and orders, for the purchase or disposal of supplies, services, construction, or any other item. It includes awards; contracts of a fixed-price, cost, cost-plus-a-fixed-fee, or incentive type; contracts providing for the issuance of job or task orders; leases; letter contracts; purchase orders; and insurance contracts except as provided in KRS 45A.022. It includes supplemental agreements with respect to any of the foregoing;

(6)
"Contract modification" means any written alteration in the specifications, delivery point, rate of delivery, contract period, price, quantity, or other contract provisions of any existing contract, whether accomplished by unilateral action in accordance with a contract provision or by mutual action of the parties to the contract. It includes bilateral actions, such as supplemental agreements, and unilateral actions, such as change orders, administrative changes, notices of termination, and notices of the exercise of a contract option;

(7)
"Contractor" means any person having a contract with a governmental body;

(8)
"Data" means recorded information, regardless of form or characteristic;

(9)
"Designee" means a duly authorized representative of a person holding a superior position;

(10)
"Document" means any physical embodiment of information or ideas, regardless of form or characteristic, including electronic versions thereof;

(11)
"Employee" means an individual drawing a salary from a governmental body, whether elected or not, and any nonsalaried individual performing personal services for any governmental body;

(12)
"Governmental body" means any department, commission, council, board, bureau, committee, institution, legislative body, agency, government corporation, or other establishment of the executive or legislative branch of the state government;

(13)
"Meeting" means all gatherings of every kind, including video teleconferences;

(14)
"Negotiation" means contracting by either the method set forth in KRS 45A.085, 45A.090, or 45A.095;

(15)
"Person" means any business, individual, organization, or group of individuals;

(16)
"Procurement" means the purchasing, buying, renting, leasing, or otherwise obtaining of any supplies, services, or construction. It includes all functions that pertain to the procurement of any supply, service, or construction item, including description of requirements, selection and solicitation of sources, preparation and award of contract, and all phases of contract administration;

(17)
"Purchase request" or "purchase requisition" means that document whereby a using agency requests that a contract be obtained for a specified need, and may include, but is not limited to, the technical description of the requested item, delivery schedule, transportation, criteria for evaluation of solicitees, suggested sources of supply, and information supplied for the making of any written determination and finding required by KRS 45A.025;

(18)
"Purchasing agency" means any governmental body that is authorized by this code or its implementing administrative regulations or by way of delegation from the chief purchasing officer to contract on its own behalf rather than through the central contracting authority of the chief purchasing officer;

(19)
"Purchasing officer" means any person authorized by a governmental body in accordance with procedures prescribed by administrative regulations to enter into and administer contracts and make written determinations and findings with respect thereto. The term includes an authorized representative acting within the limits of authority;

(20)
"Services" means the rendering by a contractor of its time and effort rather than the furnishing of a specific end product, other than reports that are merely incidental to the required performance of services;

(21)
"Supplemental agreement" means any contract modification that is accomplished by the mutual action of the parties;

(22)
"Supplies" means all property, including but not limited to leases of real property, printing, and insurance, except land or a permanent interest in land;

(23)
"Using agency" means any governmental body of the state that utilizes any supplies, services, or construction purchased under this code;

(24)
"Video teleconference" means one (1) meeting, occurring in two (2) or more locations, where individuals can see and hear each other by means of video and audio equipment; and

(25)
"Writing" or "written" means letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(26)
"Minority" means a person who is African-American, Hispanic, Asian-American, Native American or Alaskan native.

(27)
"Minority-owned business enterprise" means a business that is one (1) of the following:

(a)
A sole proprietorship owned and controlled by a minority;

(b)
A partnership or joint venture owned and controlled by minorities:

1.
In which at least fifty-one (51%) of the ownership interest is held by at least one (1) minority; and 

2.
The management and daily business operations of which are controlled by at least one (1) of the minorities who own the business; or

(c)
A corporation or other entity:

1.
Whose management and daily business operations are controlled by at least one (1) of the minorities who own the business; and

2.
That is at least fifty-one percent (51%) owned by at least one (1) minority, or if stock is issued, at least fifty-one (51%) of whose stock is owned by at least one (1) minority.

(28)
"Women's business enterprise" means a business that is one (1) of the following:

(a)
A sole proprietorship owned and controlled by a woman;

(b)
A partnership or joint venture owned and controlled by women in which:

1.
At least fifty-one percent (51%) of the ownership is held by women; and

2.
The management and daily business operations of which are controlled by at least one (1) of the women who own the business; or

(c)
A corporation or other entity:

1.
Whose management and daily business operations are controlled by at least one (1) of the women who own the business; and

2.
That at least fifty-one percent (51%) owned by women, or if stock is issued, at least fifty-one percent (51%) of whose stock is owned by at least one (1) of the women.
Section 6.   KRS 45A.045 is amended to read as follows:

(1)
The Finance and Administration Cabinet shall serve as the central procurement and contracting agency of the Commonwealth.

(a)
The cabinet shall require all agencies to furnish an estimate of specific needs for supplies, materials, and equipment to be purchased by competitive bidding for the purpose of permitting scheduling of purchasing in large volume. The cabinet shall establish and enforce schedules for purchasing supplies, materials, and equipment. In addition, prior to the beginning of each fiscal year all agencies shall submit to the Finance and Administration Cabinet an estimate of all needs for supplies, materials, and equipment during that year which will have to be required through competitive bidding.

(b)
The Finance and Administration Cabinet shall have power, with the approval of the secretary of the Finance and Administration Cabinet, to transfer between departments, to salvage, to exchange, and to condemn supplies, equipment, and real property.

(c)
The Finance and Administration Cabinet shall attempt in every practicable way to ensure that state agencies are fulfilling their business needs through the application of the best value criteria.

(2)
The Finance and Administration Cabinet shall recommend regulations, rules, and procedures and shall have supervision over all purchases by the various spending agencies, except as otherwise provided by law, and, subject to the approval of the secretary of the Finance and Administration Cabinet, shall promulgate administrative regulations to govern purchasing by or for all these agencies. The cabinet shall publish a manual of procedures which shall be incorporated by reference as an administrative regulation pursuant to KRS Chapter 13A. This manual shall be distributed to agencies and shall be revised upon issuance of amendments to these procedures. No purchase or contract shall be binding on the state or any agency thereof unless approved by the Finance and Administration Cabinet or made under general administrative regulations promulgated by the cabinet.

(3)
The Finance and Administration Cabinet shall purchase or otherwise acquire, or, with the approval of the secretary, may delegate and control the purchase and acquisition of the combined requirements of all spending agencies of the state, including, but not limited to, interests in real property, contractual services, rentals of all types, supplies, materials, equipment, and services.

(4)
The Finance and Administration Cabinet shall sell, trade, or otherwise dispose of any interest in real property of the state which is not needed, or has become unsuitable for public use, or would be more suitable to the public's interest if used in another manner, as determined by the secretary of the Finance and Administration Cabinet. The determination of the secretary of the Finance and Administration Cabinet shall be set forth in an order and shall be reached only after review of a written request by the agency desiring to dispose of the property. This request shall describe the property and state the reasons why the agency believes the property should be disposed. All instruments required by law to be recorded which convey any interest in any real property so disposed of shall be executed and signed by the secretary of the Finance and Administration Cabinet and approved by the Governor. Unless the secretary of the Finance and Administration Cabinet deems it in the best interest of the state to proceed otherwise, all interests in real property shall be sold either by invitation of sealed bids or by public auction. The selling price of any interest in real property shall not be less than the appraised value thereof as determined by the cabinet, or the Transportation Cabinet for the requirements of that cabinet.

(5)
The Finance and Administration Cabinet shall sell, trade, or otherwise dispose of all personal property of the state that is not needed, or has become unsuitable for public use, or would be more suitable to the public's interest if used in another manner, or, with the approval of the secretary, may delegate the sale, trade, or other disposal of the personal property. In the event the authority is delegated, the method for disposal shall be determined by the agency head, in accordance with administrative regulations promulgated by the Finance and Administration Cabinet, and shall be set forth in a document describing the property and stating the method of disposal and the reasons why the agency believes the property should be disposed of. In the event the authority is not delegated, requests to the Finance and Administration Cabinet to sell, trade, or otherwise dispose of the property shall describe the property and state the reasons why the agency believes the property should be disposed of. The method for disposal shall be determined by the Division of Purchases, Surplus Property Branch, and approved by the secretary of the Finance and Administration Cabinet or his or her designee.

(6)
The Finance and Administration Cabinet shall exercise general supervision and control over all warehouses, storerooms, and stores and of all inventories of supplies, services, and construction belonging to the Commonwealth. The cabinet shall promulgate administrative regulations to require agencies to take and maintain inventories of plant property, buildings, structures, other fixed assets, and equipment. The cabinet shall conduct periodic physical audits of inventories.

(7)
The Finance and Administration Cabinet shall establish and maintain programs for the development and use of purchasing specifications and for the inspection, testing, and acceptance of supplies, services, and construction.

(8)
Nothing in this section shall prevent the Finance and Administration Cabinet from negotiating with vendors who maintain a General Services Administration price agreement with the United States of America or any agency thereof. No contract executed under this provision shall authorize a price higher than is contained in the contract between the General Services Administration and the vendor affected.

(9)
Except as provided in KRS Chapters 175, 176, 177, and 180, and subject to the provisions of this code, the Finance and Administration Cabinet shall purchase or otherwise acquire all real property determined to be needed for state use, upon approval of the secretary of the Finance and Administration Cabinet as to the determination of need and as to the action of purchase or other acquisition. The amount paid for this real property shall not exceed the appraised value as determined by the cabinet or the Transportation Cabinet (for such requirements of that cabinet), or the value set by eminent domain procedure. Subject to the provisions of this code, real property or any interest therein may be purchased, leased, or otherwise acquired from any officer or employee of any agency of the state upon a finding by the Finance and Administration Cabinet, based upon a written application by the head of the agency requesting the purchase, and approved by the secretary of the Finance and Administration Cabinet and the Governor, that the employee has not either himself or herself, or through any other person, influenced or attempted to influence either the agency requesting the acquisition of the property or the Finance and Administration Cabinet in connection with such acquisition. Whenever such an acquisition is consummated, the request and finding shall be recorded and kept by the Secretary of State along with the other documents recorded pursuant to the provisions of KRS Chapter 56.

(10)
The Finance and Administration Cabinet shall maintain records of all purchases, [and ]sales, and contracts as defined in subsection (1) of Section 1 of this Act, made under its authority and shall make annual detailed[periodic summary] reports, in written form, within sixty (60) days after the end of each fiscal year, of all transactions to the secretary and the Office of EEO and Contract Compliance of the Finance and Administration Cabinet, the Governor, and the General Assembly. The Finance and Administration Cabinet shall also provide written reports on[report] trends in costs and prices, including savings realized through improved practices, to the above authorities. The Finance and Administration Cabinet shall also compile an annual report of state purchases by all spending agencies in the state's statewide accounting and reporting system. The reports[report] format shall include, but not be limited to:

(a)
A description of the types and number of programs and activities designed to broadly disseminate contract availability and application details to all segments of the business community including but not limited to minorities, women, minority-owned business enterprises, women's business enterprises, and first time contractors or vendors with state government;

(b)
For total contracts and subcontracts offered, the number and total dollar value of contracts by gender and race of those who responded to a solicitation, request for proposal, bid document, request for offers, request to negotiate, or request to contract with the Commonwealth of any kind or nature whatsoever. Subcategories of contract offers to be reported shall include but not be limited to:

1.
Construction contracts; 

2.
Purchasing contracts; 

3.
Personal services contracts; 

4.
Bonding agent services and bond counsel services agreements; and

5.
Other categories of contracts over which the Finance and Administration Cabinet has jurisdiction;
(c)
For total contracts and subcategories of contracts awarded, the number and total dollar value of contracts by gender and race of the contract recipient. Subcategories of contracts shall include but not be limited to the categories of contracts outlined under paragraph (b) of this subsection.

(d)
The Kentucky Lottery Corporation, the Economic Development Partnership, and any other contracting agency as defined in subsection (1) of Section 1 of this Act shall provide reports of financial incentives offered and received and other types of contracts offered and received to the Office of EEO and Contract Compliance, in accordance with this subsection and Sections 1 to 4 of this Act[, dollar amount, volume, type of purchase, and vendor].

(11)
For capital construction projects, subject to the provisions of this code, the bidding may be on whichever of the following methods, in the judgment of the secretary of the Finance and Administration Cabinet, offers the lowest real cost to the taxpayer:

(a)
A total design-bid basis;

(b)
A package system commonly referred to as "turnkey";

(c)
Phase bidding commonly referred to as "fast track"; or

(d)
Construction management.


Bids shall be reviewed by the engineering staff to assure quality and value, and compliance with bid procedures. All specifications shall be written to promote competition.

(12)
The Finance and Administration Cabinet shall have control and supervision over all purchases of energy-consuming equipment, supplies, and related equipment purchased or acquired by any agency of the state as provided in this code, and shall promulgate administrative regulations to designate the manner in which an energy-consuming item will be purchased so as to promote energy conservation and acquisition of energy efficient products. Major energy components shall be amortized on a seven (7) to ten (10) years' recovery basis and shall take into consideration the projected cost of fuel. The Finance and Administration Cabinet, in consultation with the Cabinet for Economic Development, shall conduct a thorough economic feasibility analysis on any major energy-using component of at least three million (3,000,000) BTU's per hour heat input and shall issue a certificate of economic feasibility prior to the Finance and Administration Cabinet's purchasing or retrofitting any such component that utilizes any fuel other than coal. The economic feasibility analysis shall consist of life-cycle cost comparisons of a component that would utilize coal and one(s) that would utilize any fuel other than coal. For the analysis, the Finance and Administration Cabinet shall provide detailed estimates of equipment purchase price, installation cost, annual operation and maintenance costs, and usage patterns of energy-using components.

Section 7.   The Finance and Administration Cabinet shall study the feasibility of developing public-private partnerships to assist minorities, women, and small, minority-owned and women's business enterprises with bonding requirements.

Section 8.   The Finance and Administration Cabinet is authorized to implement the policy recommendations contained in the Disparity Study of Minority Purchasing by State Government, prepared for the Commonwealth of Kentucky by the law firm of Griffin & Strong, PSC, Atlanta, Georgia, which is due to be completed in the fall of 2000.

Section 9.   The Finance and Administration Cabinet shall review the adequacy of current staff in its Office of EEO and Contract Compliance and may reallocate staff and resources within the cabinet as necessary to accommodate the expanded review and reporting requirements of this Act.
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