UNOFFICIAL COPY AS OF  03/09/00
00 REG. SESS.
00 RS BR 1747


AN ACT relating to compliance reviews of insurers.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The General Assembly finds and declares that it is in the public interest for insurance carriers in this Commonwealth to conduct voluntary internal reviews and audits of their operations, practices, and procedures for the purpose of discovering and correcting any operations, practices, or procedures that do not comply with applicable law or administrative regulations or that do not comply with recognized industry standards or with the insurance carrier's own standards and for the purpose of preventing continuing and more serious violations. However, if studies and reports beyond those legally required are available to third parties other than regulators and potentially can result in the insurance carrier's liability to such third parties, the insurance carrier may be discouraged from making these additional efforts and from sharing these results with regulators. A legal structure that promotes self-policing programs will protect insurance consumers at less cost to the Commonwealth and to the insurance carriers by encouraging voluntary compliance with this chapter. Voluntary compliance review, when properly conducted and implemented, results not only in improved compliance with law, but in the adoption of procedures and policies by the insurance carriers that exceed minimum legal requirements, and that save money by benefiting customers, lowering costs, and reducing potential liabilities.

(2)
The General Assembly therefore determines that it is the public policy of the Commonwealth to encourage insurance carriers to undertake voluntary compliance reviews and corrective action programs by protecting the results of voluntary compliance reviews from third parties other than regulators. Voluntary compliance reviews shall be privileged and shall not be considered public records or public documents subject to inspection or examination under any statutory or common law right to know request. This privilege is intended to apply only to protect reports created for the express purpose of testing and monitoring compliance, that otherwise might not be undertaken because they are not legally required. Information required to be maintained under any federal or state law or regulation will not become privileged just because it is utilized or incorporated in a voluntary compliance review report.

SECTION 2.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 14 of this Act, unless the context requires otherwise:
(1)
"Enforcement action" means a criminal investigation or prosecution, or an administrative proceeding, civil action, or order by a governmental unit, agency, or authority that is intended to ensure the safe and sound operation of an insurance carrier;

(2)
"Insurance carrier" means an insurer as defined in KRS 304.1-040;

(3)
"Timely discloses" and "timely disclosure" means the voluntary disclosure of the findings of a voluntary compliance review to the department within ninety (90) days of the completion of a voluntary compliance review report or the delivery of or access to a voluntary compliance review report within twenty (20) days of a request by the department;

(4)
"Voluntary compliance review" means review, project, testing program, assessment, audit, or evaluation instituted by an insurance carrier to collect information or prepare analyses not required by statute, administrative regulation, bulletin, or order and that would otherwise not be collected, maintained, or prepared, for the purposes of identifying and correcting problems of compliance with applicable laws and administrative regulations; and

(5)
"Voluntary compliance review report" means any document or documents prepared or assembled by any person or group of persons, committee, or entity conducting a voluntary compliance review, including without limitation, supporting information and documents such as notes, records of observations, findings, conclusions, drafts, memoranda, drawings, photographs, electronic or computerized mail, audio or video recordings or transcriptions or depictions of any type, stored computer data, including floppy or other disks, hard drives, printer memory, software or other data compilations from which information can be obtained, charts, graphs, and surveys; provided, however, that the documents and supporting information are developed for the purpose of and in the course of a voluntary compliance review.

SECTION 3.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

A voluntary compliance review report shall be privileged and neither it nor its existence shall be discoverable or admissible as evidence in any legal action or administrative proceeding of any nature involving the insurance carrier, except as provided in Section 5 of this Act.

SECTION 4.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Persons involved in the preparation of a voluntary compliance review report shall not be required to give answers to any questions or provide testimony regarding the existence, contents, or conclusions of any voluntary compliance review report, except as provided in Section 5 of this Act.

SECTION 5.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The provisions of Sections 3 and 4 of this Act shall not apply if:

(1)
An enforcement action is taken, that enforcement action is contested, and an administrative law judge or a court of competent jurisdiction determines that a voluntary compliance review report is relevant to that enforcement action; provided, however, that disclosure of a voluntary compliance review report shall be made under seal, with no disclosure beyond the department, the administrative law judge, or court of competent jurisdiction, and resulting in no waiver of the privilege to any other individuals or entities seeking disclosure; or there is a statutory requirement that the violation identified or discovered as a result of the voluntary compliance review be reported; provided, however, that a court may order disclosure only in accordance with the terms of Sections 1 to 14 of this Act.

(2)
The disclosure authorized under subsection (1) of this section shall apply only to those sections and portions of the voluntary compliance review report that pertain to the specific violation that is the subject of the enforcement action. All other sections and portions of the voluntary compliance review report shall remain privileged.

(3)
If there is a dispute concerning the sections or portions of the voluntary compliance review report subject to disclosure, an administrative law judge, or a court of competent jurisdiction, upon petition of either party, shall conduct an in camera review of those sections or portions subject to dispute.

SECTION 6.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

At the conclusion of an enforcement action in which a court or administrative law judge determines that an insurance carrier has committed no statutory or regulatory violation, all voluntary compliance review reports contained within the case file of the proceeding shall be placed under seal and the department shall treat that material as confidential, as if no enforcement action had been taken.

SECTION 7.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The following materials described in this section shall not become privileged under Sections 3 and 4 of this Act because they are utilized or incorporated in a voluntary compliance review report:

(1)
Documents, communications, data, reports, or other information required to be collected, developed, maintained, reported, or made available to a regulatory agency under any federal or state law, administrative regulation, permit, bulletin, or order in the normal processing of customer transactions; 

(2)
Information obtained by observation, sampling, examining, auditing, or monitoring by any regulatory agency;

(3)
Information obtained from a source independent of the voluntary compliance review; and

(4)
Information exchanged by and among the department and other appropriate regulators under an agreement between or among the regulatory agencies; provided, however, that notwithstanding this permitted exchange of information by the regulatory agencies, Sections 3 and 4 of this Act shall continue to apply with respect to a person who is not a regulatory agency.

SECTION 8.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

No person shall use any information privileged under Sections 1 to 14 of this Act to discover any other information and any information so discovered shall be inadmissible in any action or proceeding. If an administrative law judge or a court of competent jurisdiction determines that any information is not privileged, it shall, by the entry of appropriate protective orders, ensure that information is disclosed only to the extent required for the proper conduct of the subject action or proceeding.

SECTION 9.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Nothing in Sections 1 to 14 of this Act shall limit, waive, or abrogate the scope or nature of any statutory or common law privilege, including, without limitation, the work product doctrine and the attorney-client privilege.

SECTION 10.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

No regulatory agency shall adopt an administrative regulation for the purpose of circumventing the privilege established in Sections 1 to 14 of this Act by requiring disclosure of a voluntary compliance review report.

SECTION 11.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
If an insurance carrier timely discloses information it obtained from a voluntary compliance review to the department or to another appropriate regulatory agency, that information and the voluntary compliance review that resulted in the information shall remain subject to Sections 3 and 4 of this Act, except that the agency receiving the information may use it with respect to an enforcement action.

(2)
The regulatory agency, in deciding on the appropriate penalty or sanction, if any, for a violation shall consider the timely disclosure as a mitigating factor if the violation is disclosed and the insurance carrier responsible for the violation demonstrates, and the regulator determines, that the violation is not the result of knowing, purposeful, reckless, or criminally negligent conduct, that reasonable corrective action has been or is being taken to rectify and eliminate any detected violation, and that the insurance carrier has made or is making a good faith effort to prevent similar violations.

SECTION 12.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Nothing in Sections 1 to 14 of this Act shall be construed to permit any third party access to any voluntary compliance review report subject to Sections 1 to 14 of this Act. For the purpose of this section, "third party" means a person other than a federal, state, or local governmental agency; however, those agencies shall only be provided access to voluntary compliance review reports if they agree in writing to be bound by the terms of Sections 1 to 14 of this Act.

SECTION 13.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The department may require production of any document from an insurance carrier through timely disclosure or pursuant to compulsion of law, for its review. This production shall not constitute a waiver of the privilege established by Sections 1 to 14 of this Act. Documents provided to the department under this subsection shall be confidential under KRS 61.878(1) and KRS 365.880(4) and shall not be disclosed by the department, but shall be solely used by the department in its regulation of the insurance carrier under this chapter.

(2)
The privilege provided by Sections 1 to 14 of this Act shall not be waived if the department or an employee of the department discloses a document provided to the department to a third party. For the purpose of this section, "third party" means a person other than a federal, state, or local governmental agency; however, those agencies shall only be provided access to voluntary compliance review reports if they agree in writing to be bound by the terms of Sections 1 to 14 of this Act.

(3)
Any person who is found to have intentionally or recklessly disclosed any document to a third party in violation of Sections 1 to 14 of this Act shall be guilty of a Class D felony.

SECTION 14.   A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 14 of this Act applies to all voluntary compliance reviews and reports existing on the effective date of this Act.
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