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AN ACT relating to health insurance.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 304.17A-500 is amended to read as follows:

As used in KRS 304.17A-500 to 304.17A-570, unless the context requires otherwise:

(1)
"Adverse determination" means a determination by a managed care plan or its designee internal review organization that an admission, availability of care, continued stay or other health care service that is a covered benefit has been reviewed and, based upon the information provided, does not meet the requirements for medical necessity, appropriateness, health care setting, level of care or effectiveness, or that the requested health care service is not a covered benefit, and the requested service or payment for the service is therefore denied, reduced, or terminated;

(2)
"Capitation" means a method of compensation to a provider based on a predetermined payment per certain enrollee for a specified period of time, in exchange for arranging for or providing a defined set of covered health care services to the enrollee for a specified period of time, regardless of the number of services actually provided;
(3)
"Complainant" means an enrollee, a provider, or other person designated to act on behalf of an enrollee, who files a complaint;

(4)
(a)
"Complaint" means any dissatisfaction expressed orally or in writing to a managed care plan. The dissatisfaction may be with any aspect of the managed care plan's operation, including but not limited to, dissatisfaction with plan administration; appeal of an adverse determination; the denial, reduction, or termination of a service; the way a service is provided; or disenrollment decisions.

(b)
A complaint is not a misunderstanding or a problem of misinformation that is resolved promptly by clearing up the misunderstanding or supplying the appropriate information to the satisfaction of the enrollee;
(5)
"Contract holder" means an employer or organization that purchases a contract for services;

(6)[(2)]
"Covered person" means a person on whose behalf an insurer offering the plan is obligated to pay benefits or provide services under the health insurance policy;

(7)[(3)]
"Emergency medical condition" means:

(a)
A medical condition manifesting itself by acute symptoms of sufficient severity, including severe pain, that the absence of immediate medical attention could reasonably be expected to result in:

1.
Placing the health of the individual or, with respect to a pregnant woman, the health of the woman or her unborn child, in serious jeopardy;

2.
Serious impairment to bodily functions; or

3.
Serious dysfunction of any bodily organ or part; or

(b)
With respect to a pregnant woman who is having contractions:

1.
A situation in which there is inadequate time to effect a safe transfer to another hospital before delivery; or

2.
A situation in which transfer may pose a threat to the health or safety of the woman or the unborn child;

(8)[(4)]
"Enrollee" means a person who is enrolled in a managed health care plan;

[(5)
"Grievance" means a written complaint submitted by or on behalf of an enrollee;]

(9)[(6)]
"Health insurance policy" means "health benefit plan" as defined in KRS 304.17A-005;

(10)
"Independent external review" means a review by an independent external review organization of an adverse determination;

(11)
"Independent external review organization" means an entity certified by the department to conduct independent external reviews;
(12)[(7)]
"Insurer" has the meaning provided in KRS 304.17A-005;

(13)
"Life threatening" means a disease or condition for which the likelihood of death is probable unless the course of the disease or condition is interrupted;

(14)[(8)]
"Managed care plan" means a health insurance policy that integrates the financing and delivery of appropriate health care services to covered persons by arrangements with participating providers who are selected to participate on the basis of explicit standards to furnish a comprehensive set of health care services and financial incentives for covered persons to use the participating providers and procedures provided for in the plan;

(15)
"Medical necessity" means health care services or products that a prudent health care provider would provide to an enrollee to prevent, diagnose, or treat an illness, injury, disease or its symptoms in a manner that is in accordance with generally accepted standards of medical practice, clinically appropriate in terms of type, frequency, extent, site and duration, and not primarily for the convenience of the enrollee or providers;
(16)[(9)]
"Participating health care provider" means a health care provider that has entered into an agreement with an insurer to provide health care services to an enrollee in its managed care plan;

(17)[(10)]
"Quality assurance or improvement" means the ongoing evaluation by:

(a)
A managed care plan of the quality of health care services provided to its enrollees; or

(b)
An independent external review organization to ensure the time lines and quality of the independent external review, the qualifications and independence of the physician reviewers, and the confidentiality of medical records and review materials;
(18)[(11)]
"Record" means any written, printed, or electronically recorded material maintained by a provider in the course of providing health services to a patient concerning the patient and the services provided. "Record" also includes the substance of any communication made by a patient to a provider in confidence during or in connection with the provision of health services to a patient or information otherwise acquired by the provider about a patient in confidence and in connection with the provision of health services to a patient; and

(19)[(12)]
"Utilization management" means a system for reviewing the appropriate and efficient allocation of health care services under a health benefits plan according to specified guidelines, in order to recommend or determine whether, or to what extent, a health care service given or proposed to be given to a covered person should or will be reimbursed, covered, paid for, or otherwise provided under the plan. The system may include preadmission certification, the application of practice guidelines, continued stay review, discharge planning, preauthorization of ambulatory care procedures, and retrospective review.

SECTION 2.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
An insurer that offers a managed care plan including health maintenance organizations (HMO), point-of-service (POS), and preferred provider organizations (PPO), shall disclose in writing to an enrollee, in a manner consistent with the provisions of KRS 304.14-420 to 304.14-450, at the time of application and issuance of the evidence of coverage after enrollment and upon request thereafter, information which discloses that all of the following are provisions of the managed care plan: 
(a)
Any emergency care services performed by nonnetwork health care providers will be paid at the negotiated or usual and customary rate and the health insurance policy contains the following for coverage of emergency care services, without regard to whether the health care provider furnishing the services has a contractual or other arrangement with the entity to provide services to enrollees:

1.
Any medical screening, examination, or other evaluation that is necessary to determine whether an emergency medical condition exists will be provided to covered enrollees in a hospital emergency facility or comparable facility;
2.
Necessary emergency care services will be provided to enrollees, including the treatment and stabilization of an emergency medical condition;
3.
Services originated in a hospital emergency facility or comparable facility following treatment or stabilization of an emergency medical condition will be provided to enrollees as approved by the managed care plan, if the managed care plan is required to approve or deny coverage of post stabilization care as requested by a treating or ordering provider within the time appropriate to the circumstances relating to the delivery of the services and the condition of the patient, but in no case to exceed one (1) hour from the time of the request. The managed care plan shall respond to inquiries from the treating or ordering provider in compliance with this provision in the managed care plan's health insurance policy; and

4.
Emergency transportation service;

(b)
A provision stating if medically necessary covered services are not available through network providers, the managed care plan shall, on the request of a network provider, within a reasonable time period, allow referral to a nonnetwork provider and shall fully reimburse the nonnetwork provider at the usual and customary or an agreed rate and there shall not be any additional cost to the enrollee. Each referral shall provide for a review by a specialist of the same or a similar specialty as the provider to whom a referral is requested before the managed care plan may deny a referral;
(c)
A provision to allow enrollees with chronic, disabling, or life-threatening illnesses to apply to the managed care plan's medical director to utilize a nonprimary care physician specialist as a primary care provider if:
1.
The request includes information specified by the managed care plan, including certification of medical need comments from the primary care physician regarding the enrollee's need for a nonprimary care specialist, and is signed by the enrollee, or person designated to act on behalf of the enrollee, and the nonprimary care provider specialist interested in serving as the primary care provider;
2.
The nonprimary care physician specialist meets the managed care plan's requirements for primary care provider participation; and
3.
The nonprimary care physician specialist is willing to accept the coordination of all of the enrollee's health care needs;
(d)
A provision to allow a person designated to act on behalf of the enrollee, or the enrollee with a chronic gynecological condition, or a pregnant enrollee to apply to the managed care plan's medical director to utilize an obstetrician or gynecologist as a primary care provider if:

1.
The request includes information specified by the managed care plan, including certification of medical need comments from the primary care physician regarding the enrollee's need for an obstetrician or gynecologist, and is signed by the enrollee, a person designated to act on behalf of the enrollee, and the obstetrician or gynecologist interested in serving as the primary care provider;

2.
The obstetrician or gynecologist meets the managed care plan's requirements for primary care provider participation; and

3.
The obstetrician or gynecologist is willing to accept the coordination of all of the enrollee's health care needs;

(e)
A provision to allow a female enrollee to have an annual pap smear performed by an obstetrician or gynecologist without a referral from a primary care provider;

(f)
A provision that if the request for special consideration specified in this section is denied, an enrollee, or a person designated to act on behalf of the enrollee, may appeal the adverse determination through the managed care plan's established internal review system, and a provision that the adverse determination is also subject to an independent external review;
(g)
A provision that the effective date of the new designation of a nonprimary care physician specialist as set out in subsection (1)(b) of this section shall not be retroactive. The managed care plan shall not reduce the amount of compensation owed to the original primary care provider before the date of the new designation; and
(h)
If an evidence of coverage provides benefits for rehabilitation services and therapies, a provision that those services and therapies that are medically necessary, in the opinion of a provider, shall not be denied, limited, or terminated if they meet or exceed treatment goals for the enrollee unless an appropriate alternative is available. For a disabled person, treatment goals may include maintenance of functioning or prevention of or slowing of further deterioration.
(2)
An insurer that offers a managed care plan, including health maintenance organizations (HMO), point-of-service (POS), and preferred provider organizations (PPO), shall file the information required under this section with the department.

Section 3.   KRS 304.17A-520 is amended to read as follows:

(1)
An enrollee shall have adequate choice among participating primary care providers in a managed care plan who are accessible and qualified.

(2)
A managed care plan shall permit enrollees to choose their own primary care provider from a list of health care providers within the plan. This list shall be updated as health care providers are added or removed and shall include a sufficient number of primary care providers who are accepting new enrollees. This updated list shall be provided to enrollees at least annually.
(3)
Women shall be able to choose a qualified health care provider offered by a plan for the provision of covered care necessary to provide routine and preventive women's health care services.

(4)
A managed care plan shall provide an enrollee with access to a consultation with a participating health care provider for a second opinion obtaining this second opinion shall not cost an enrollee more than the enrollee's normal copay.

(5)
All plans that utilize a gatekeeper shall include on each plan application form a space in which the enrollee at the time of application or enrollment shall make a selection of a primary care provider. An enrollee shall, at all times, have the right to select or change a primary care provider within the managed care plan's network of available primary care providers. However, a managed care plan may limit an enrollee's request to change providers to no more than four (4) changes in any twelve (12) month period. As used in this subsection, "gatekeeper" shall have the same meaning as in KRS 304.17A.170.

SECTION 4.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
An insurer that offers a managed care plan including health maintenance organization (HMO), point-of-service (POS), and preferred provider organizations (PPO), shall notify a group, individual, and association contract holders within thirty (30) calendar days of any substantive changes to the payment arrangements between the managed care plan and health care providers.

(2)
Every insurer that offers a managed care plan, including a health maintenance organization (HMO), point-of-service (POS), and preferred provider organizations (PPO), shall provide to its enrollees reasonable notice of any material adverse change in the operation of the plan that will affect them directly.
(3)
Each insurer that offers a managed care plan, including a health maintenance organization (HMO), point-of-service (POS), and preferred provider organizations (PPO), shall establish procedures to provide to any enrollee who has a disability affecting the enrollee's ability to communicate or read:

(a)
Access to a member handbook and to the internal review system for the resolution of complaints set forth in Section 5 of this Act; and

(b)
Access to the independent external review process set forth in Section 10 of this Act.
SECTION 5.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
Every insurer that offers a managed care plan, including health maintenance organizations (HMO), point-of-service (POS), and preferred provider organizations (PPO), shall establish and maintain an internal review system for the resolution of complaints under this section.

(2)
If a complainant notifies the managed care plan orally or in writing of a complaint, the managed care plan, not later than the fifth business day after the date of the receipt of the complaint, shall send to the complainant a letter acknowledging the date of receipt of the complaint that includes a description of the managed care plan's complaint procedures and time frames. If the complaint is received orally, the managed care plan shall also enclose a one (1) page complaint form. The one (1) page complaint form shall prominently and clearly state that the complaint form shall be returned to the managed care plan for prompt resolution of the complaint.

(3)
The managed care plan shall investigate each oral and written complaint received in accordance with its own policies and in compliance with KRS 304.17A-500 to 304.17A-570.

(4)
The total time for acknowledgment, investigation, and resolution of the complaint by the managed care plan shall not exceed thirty (30) calendar days after the date the managed care plan receives the written complaint or the one (1) page complaint form from the complainant.

(5)
Subsections (2) and (4) of this section do not apply to complaints concerning emergencies or denials of continued stays for hospitalization. Investigation and resolution of complaints concerning emergencies or denials of continued stays for hospitalization shall be concluded in accordance with the medical immediacy of the case and shall not exceed one (1) day from receipt of the complaint.

(6)
After the managed care plan has investigated a complaint, it shall issue a response letter to the complainant explaining the managed care plan's resolution of the complaint within the time frame set forth in subsection (4) of this section. The letter shall include the following:

(a)
A statement of the specific medical and contractual reasons for the resolution;

(b)
The specialization of any provider consulted;

(c)
The clinical basis used to reach the decision to deny services based on an adverse determination of medical necessity; and

(d)
Notice of the enrollee's right to seek review of an adverse determination by an independent external review organization under Section 10 of this Act, and the procedures for obtaining that review; and

(e)
The toll-free telephone number and the address of the department.

(7)
In a circumstance involving a life-threatening condition to an enrollee, the enrollee is entitled to an immediate appeal to an independent external review organization as provided in Section 10 of this Act and is not required to comply with procedures for an internal review of an adverse determination; 
(8)
The managed care plan shall maintain a record of each complaint and any complaint proceeding and any actions taken on a complaint for three (3) years from the date of the receipt of the complaint. A complainant is entitled to a copy of the record on the applicable complaint and any complaint proceeding free of charge. The department may review documentation maintained under this subsection during any investigation of an insurer that offers a managed care plan, including health maintenance organizations (HMO), point-of-service (POS), and preferred provider organizations (PPO).

(9)
Each insurer that offers a managed care plan, including health maintenance organizations (HMO), point-of-service (POS), and preferred provider organizations (PPO) shall maintain an appeal log that includes the following:

(a)
Name of complainant;

(b)
Reason for the complaint;

(c)
Date complaint is filed;

(d)
Date of resolution of the complaint;

(e)
Date of notification to complainant;

(f)
Date of subsequent appeal; and

(g)
Outcome of subsequent appeal.

(10)
Data contained in the appeal log as described in subsection (9) of this section shall be compiled in order to identify the type of complaints, time frames and resolution of complaints. This compilation of data shall be reported annually to the department and shall be made available upon request to current and prospective plan enrollees.
(11)
The department shall promulgate administrative regulations to standardize the requirements described in subsections (8) to (10) of this section.
SECTION 6.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
Any person, including persons who have attempted to resolve complaints through a managed care plan's internal review system process who are dissatisfied with the resolution, may report an alleged violation to the department.
(2)
The commissioner shall investigate a complaint against a managed care plan, including health maintenance organizations (HMO), point-of-service (POS), and preferred provider organizations (PPO), to determine compliance with KRS 304.17A-500 to 304.17A-570. This investigation shall be completed within sixty (60) days after the department's receipt of the complaint and all information necessary for the department to determine compliance. The commissioner may extend the time necessary to complete an investigation if any of the following circumstances occur:
(a)
Additional information is needed;

(b)
An on-site review is necessary;

(c)
The managed care plan, the provider, or the complainant does not provide all documentation necessary to complete the investigation; or

(d)
Other circumstances beyond the control of the department occur.

(3)
The commissioner shall promulgate administrative regulations setting forth the procedure to be followed regarding subsection (1) of this section.
SECTION 7.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
An insurer that offers a managed care plan, including health maintenance organizations (HMO), point-of-service (POS), and preferred provider organizations (PPO), shall not engage in any retaliatory action, including refusal to renew or cancellation of coverage, against a group contract holder or enrollee because the group, enrollee, or person acting on behalf of the group or enrollee has filed a complaint against the managed care plan or appealed an adverse determination of the managed care plan.

(2)
An insurer that offers a managed care plan, including health maintenance organizations (HMO), point-of-service (POS), and preferred provider organizations (PPO), shall not engage in any retaliatory action, including termination of or refusal to renew a contract, against a provider because the provider has, on behalf of an enrollee, reasonably filed a complaint against the managed care plan or has appealed an adverse determination of the managed care plan.

Section 8.   KRS 304.17A-525 is amended to read as follows:

(1)
Insurers shall establish relevant, objective standards for initial consideration of providers and for providers to continue as a participating provider in the plan. Standards shall be reasonably related to services provided. Selection or participation standards based on the economics or capacity of a provider's practice shall be adjusted to account for case mix, severity of illness, patient age, and other features that may account for higher-than- or lower-than-expected costs. All data profiling or other data analysis pertaining to participating providers shall be done in a manner which is valid and reasonable. Plans shall not use criteria that would allow an insurer to avoid high-risk populations by excluding providers because they are located in geographic areas that contain populations or providers presenting a risk of higher-than-average claims, losses, or health services utilization or that would exclude providers because they treat or specialize in treating populations presenting a risk of higher-than-average claims, losses, or health services utilization.

(2)
Each insurer shall establish mechanisms for soliciting and acting upon applications for provider participation in the plan in a fair and systematic manner. These mechanisms shall, at a minimum, include:

(a)
Allowing all providers who desire to apply for participation in the plan an opportunity to apply at any time during the year or, where an insurer does not conduct open continuous provider enrollment, conducting a provider enrollment period at least annually with the date publicized to providers located in the geographic service area of the plan at least thirty (30) days in advance of the enrollment periods; and

(b)
Making criteria for provider participation in the plan available to all applicants.

(3)
If a managed care plan terminates the participation of an enrollee's primary care provider, the plan shall provide notice to the enrollee and arrange for the enrollee's continuity of care with an approved primary care provider. The notice shall be received sixty (60) days prior to the impending change and shall include a statement identifying special procedures for enrollees to request continuation of care with their provider under Section 10 of this Act.

(4)
An insurer that offers a managed care plan shall establish a policy governing the removal of and withdrawal by health care providers from the provider network that includes the following:

(a)
The insurer shall inform a participating health care provider of the insurer's removal and withdrawal policy at the time the insurer contracts with the health care provider to participate in the provider network, and when changed thereafter;

(b)
If a participating health care provider's participation will be terminated or withdrawn prior to the date of the termination of the contract as a result of a professional review action, the insurer and participating health care provider shall comply with the standards in 42 U.S.C. sec. 11112; and

(c)
If the insurer finds that a health care provider represents an imminent danger to an individual patient or to the public health, safety, or welfare, the medical director shall promptly notify the appropriate professional state licensing board.

SECTION 9.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "special circumstance" means a condition that the treating provider reasonably believes could cause harm to the enrollee if care were discontinued. "Special circumstance" include a circumstance in which an enrollee has a disability, acute condition, a life-threatening illness, or is past the twenty-fourth week of pregnancy.

(2)
Any special circumstance shall be identified by the treating provider, who may request, with the concurrence of the enrollee, that the enrollee be permitted to continue treatment under the provider's care even when the provider is no longer within the network unless the provider has been terminated for a reason other than quality. The treating, nonnetwork provider shall also agree not to seek payment from the patient of any amounts for which the enrollee would not be responsible if the provider were still on the managed care plan network. The treating, nonnetwork provider shall agree to care for the enrollee under the same guidelines as required by the plan, and shall report to the plan on the care being provided.

(3)
Procedures for resolving disputes regarding the necessity for continued treatment by a provider shall be established by the plan and provide for appeal through the plan's internal review system.

(4)
This section does not extend the obligation of the plan to reimburse a terminated or nonrenewed provider for ongoing treatment of an enrollee beyond the ninetieth day after the effective date of the termination or nonrenewal, or beyond nine (9) months in the case of an enrollee who at the time of the termination has been diagnosed with a terminal illness. However, the plan shall reimburse a terminated or nonrenewed provider or, if applicable the enrollee, for services, if at the time of the termination or nonrenewal the enrollee is past the twenty-fourth week of pregnancy. This obligation extends through the delivery of the child, immediate postpartum care, and the follow-up checkup within the first six (6) weeks of delivery.

(5)
The following provisions apply to any insurer that offers a managed care plan, including health maintenance organizations (HMO), point of service (POS), and preferred provider organization (PPO), that to any extent used capitation as a method of compensation:

(a)
No later than the tenth day following the date an enrollee has selected or has been assigned a primary care provider, the plan shall begin payment of capitated amounts to that provider. If selection or assignment does not occur at the time of enrollment, capitation that would otherwise have been paid to a selected primary care provider, if a selection had been made, shall be reserved as a capitation payable until the time an enrollee makes a selection or the plan assigns a primary care provider.
(b)
If an enrollee does not select a primary care provider at the time of application or enrollment, a managed care plan may assign an enrollee to a primary care provider. If a managed care plan elects to assign an enrollee to a primary care provider, the assignment shall be made to a primary care provider located within the zip code nearest the enrollee's residence or place of employment, and to the extent practicable given the zip code limitation, shall be done in a manner that results in a fair and equal distribution of enrollees among the plan's primary care providers. The managed care plan shall inform an enrollee of the name, address, and telephone number of the primary care provider to whom the enrollee has been assigned and of the enrollee's right to select a different primary care provider. An enrollee shall have the right at any time to reject the provider assigned and to select another provider from the list of primary care providers for the managed care plan network. An election by an enrollee to reject an assigned provider shall not be counted as a change in providers for purposes of the limitation described in subsection (5) of Section 3 of this Act.
(c)
A plan shall notify a provider that the provider has been selected or assigned as an enrollee's primary care provider within ten (10) days of the selection or assignment.
(6)
A contract between an insurer that offers a managed care plan, including a health maintenance organization (HMO), point of service (POS), and preferred provider organizations (PPO), and a provider shall require the provider to post in the office of the provider, a notice to enrollees setting out the process for resolving complaints with the managed care plan. The notice shall include the department's toll-free telephone number for filing complaints.

SECTION 10.   A NEW SECTION OF KRS 304.17A.500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

The Independent Health Care Appeals Program is established in the department. The purpose of the program is to provide an independent-medical-necessity or appropriateness-of-services review of adverse determinations by an insurer offering a managed care plan including a health maintenance organization (HMO), point of service (POS), and preferred provider organizations (PPO), to deny, reduce, or terminate benefits, if the adverse determination is contested by the enrollee.

(1)
An enrollee or person designated to act on behalf of an enrollee may apply to the Independent Health Care Appeals Program for review of an adverse determination if the enrollee has already completed the managed care plan's internal review process, except as set forth in subsection (7) of Section 5 of this Act, or if the plan has exceeded the time limit for the internal review without good cause or without reaching a decision. The enrollee shall apply to the Independent Health Care Appeals Program within sixty (60) days of the date the adverse determination was issued by the plan, in a manner determined by the commissioner.

(2)
As part of the application, the enrollee shall provide the Independent Health Care Appeals Program with:

(a)
The name and business address of the managed care plan;

(b)
A brief description of the enrollee's medical condition for which benefits or health care services were denied, reduced, or terminated;

(c)
A copy of any information provided by the managed care plan regarding its decision to deny, reduce, or terminate the benefit or health care services; and

(d)
A written consent to obtain any necessary medical records from both the managed care plan and any other out-of-network provider the enrollee may have consulted on the matter.

SECTION 11.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
The commissioner shall:

(a)
Contract with one (1) or more independent external review organizations in the state that meet the requirements of Section 13 of this Act to conduct independent external reviews;

(b)
Promulgate administrative regulations for:

1.
The certification, selection, and operation of independent external review organizations to perform independent external reviews described in this section and Sections 12 and 13 of this Act;

2.
The suspension and revocation of the certification;

3.
Procedures for transmitting the completed application for an independent external review to the independent external review organization; and
4.
Procedures and precise time frames for the managed care plan to provide to the appropriate independent external review organization copies of:
a.
All medical records, consultative reports, and evaluations reviewed or related to an enrollee's complaint and to the review;
b.
All documents used by the plan in making the adverse determination to be reviewed by the independent external review organization;
c.
The written notification;
d.
All documentation and written information submitted in support of the review; and
e.
A list of each health care provider who has provided care to the enrollee and who may have medical records relevant to the review;
(c)
Designate annually each organization that meets the standards as an independent external review organization; and

(d)
Provide ongoing oversight of the independent external review organizations to ensure continued compliance with this section and Sections 12 and 13 of this Act and the administrative regulations promulgated in those sections. This ongoing oversight shall include random standardized reporting.

(2)
The standards required by this section shall ensure:

(a)
The timely response of an independent external review organization selected under this section;

(b)
The confidentiality of medical records transmitted to an independent external review organization for use in independent external reviews;

(c)
The qualifications and independence of each health care provider making independent external review determinations for an independent external review organization;

(d)
An absence of any conflict of interest;

(e)
The fairness of the procedures used by an independent external review organization in making the determinations; and

(f)
Timely notice to enrollees, plans, providers, and the department of the results of the independent external review.

(3)
The standards adopted under this section shall include standards that require each independent external review organization to make its determination:

(a)
Based on applicable, generally accepted practice guidelines developed by the federal government, national or professional medical societies, boards or associations and any applicable clinical protocols practice guidelines; and
(b)
1.
Not later than the earlier of:
a.
The fifteenth day after the date the independent external review organization receives the information necessary to make the determination; or
b.
The twentieth day after the date the independent external review organization receives the request that the determination be made; or
2.
In the case of a life-threatening condition, as expeditiously as the enrollee's medical condition requires, but in no event more than forty-eight (48) hours after the date the independent external review organization receives a request for an expedited independent external review.
(4)
A plan's failure to provide the documents set forth in subparagraph 4. of paragraph (b) of subsection (3) of this section, within the time frames, shall not delay the independent external review, and the commissioner may terminate the independent external review and reverse the adverse determination.
(5)
If the commissioner, in accordance with subsection (4) of this section, reverses an adverse determination, he shall immediately notify the independent external review organization, the enrollee, the provider, and the plan.
(6)
The independent external review may be terminated if the plan reconsiders and reverses its adverse determination and provides coverage or payment for health care services that were the subject of the independent external review.
SECTION 12.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
Upon completion of the independent external review, the independent external review organization shall submit in writing, to the complainant and to the plan its determination of whether the managed care plan's denial, reduction, or termination of benefits or health care services deprived the enrollee of medically necessary services or benefits covered by the enrollee's health benefit plan. If the independent external review organization determines that the denial, reduction, or termination of benefits or health care services deprived the enrollee of medically necessary covered services or benefits, the written determination shall set forth the appropriate, medically necessary health care services the enrollee shall receive.

(2)
Upon receiving the independent external review organization's decision, the managed care plan shall comply with the independent external review organization's determination with respect to the medical necessity or appropriateness of health care items and services for an enrollee and within five (5) days pay for those items, benefits, or services.

(3)
The independent external review organization shall provide to the commissioner reports regarding number of reviews, substance of the reviews, names of the plans involved in the reviews, resolution of the reviews, and any other information deemed appropriate or necessary by the department.

(4)
If the commissioner determines that a managed care plan is noncompliant with the findings and decisions of an independent external review organization, the commissioner shall review the plan's utilization management program to ensure that the plan is in compliance with all relevant state laws and administrative regulations. If the commissioner determines that the managed care plan is in violation of patients' rights, KRS 304.17A-500 to 304.17A-570, or other applicable administrative regulations, the commissioner may impose penalties and sanctions on the managed care plan, as provided by administrative regulation as the commissioner deems appropriate.

(5)
The cost of the independent external review shall be borne by the managed care plan in accordance with a schedule of fees established by the commissioner.

(6)
All medical records provided to the Independent Health Care Appeals Program and the independent external review organization are confidential and shall not otherwise be divulged or made public and shall not be included under materials available for public inspection.

SECTION 13.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

(1)
To be certified as an independent external review organization under KRS 304.17A-500 to 304.17A-570, an organization shall submit to the commissioner an application in the form required by the commissioner. The application shall include:

(a)
The name of each stockholder or owner of more than five percent (5%) of any stock or options for an applicant that is publicly held;

(b)
The name of any holder of bonds or notes of the applicant that exceed one hundred thousand dollars ($100,000);

(c)
The name and type of business of each corporation or other organization that the applicant controls or is affiliated with and the nature and extent of the affiliation or control;

(d)
The name and a biographical sketch of each director, officer, and executive of the applicant and any entity listed under subsection (c) of this section and a description of any relationship the named individual has with:

1.
A health benefit plan;

2.
A health maintenance organization;

3.
An insurer;

4.
A nonprofit health corporation;

5.
A payor;

6.
A health care provider; or

7.
A group representing any of the entities described in this paragraph;

(e)
The percentage of the applicant's revenues that are anticipated to be derived from independent external reviews conducted according to Sections 11 and 12 of this Act;

(f)
A description of the areas of expertise and the medical credentials of the health care professionals making independent external review determinations for the applicant;

(g)
The procedures to be used by the independent external review organization in making independent external review determinations; and

(h)
The quality assurance plan for adverse determination review.

(2)
The independent external review organization shall annually submit the information required by subsection (1) of this section. If at any time there is a material change in the information included in the application under subsection (1) of this section, the independent external review organization shall submit updated information to the commissioner.

(3)
An independent external review organization shall not be a subsidiary of or in any way owned or controlled by, an insurer or a trade or professional association of payors.

(4)
An independent external review organization conducting an independent external review is not liable for damages arising from the decision made by the organization. This subsection does not apply to an act or omission of the independent external review organization that is made in bad faith or that involves gross negligence.

(5)
An employee of the department who participates in the Independent Health Care Appeals Program shall not be liable for damages to any person for any action taken within the scope of the employee's function in the Independent Health Care Appeals Program. The Attorney General shall defend the employer in any civil suit, and the state shall provide indemnification for any damages awarded.

SECTION 14.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

The commissioner may promulgate administrative regulations to implement KRS 304.17A-500 to 304.17A-570. The commissioner shall appoint an advisory committee to advise the commissioner in developing the Independent Health Care Appeals Program. The committee shall include the Attorney General or his designee, and one (1) representative of each of the following:
(1)
Insurance companies;
(2)
Health maintenance organizations;
(3)
Employers;
(4)
Consumer organizations,;
(5)
Physicians;
(6)
Dentists;
(7)
Hospitals;
(8)
Registered nurses; and
(9)
Other health care providers.
SECTION 15.   A NEW SECTION OF KRS 304.17A-500 TO 304.17A-570 IS CREATED TO READ AS FOLLOWS:

The commissioner shall report every six (6) months to the Interim Joint Committee on Banking and Insurance of the General Assembly and to the Governor on the status of the Independent Health Care Appeals Program. The report shall include a summary of the number of independent external reviews conducted and medical specialties affected, a summary of the findings and decisions made by the independent external review organization, any action taken by the commissioner arising from the independent external review process against an insurer that offers a managed care plan, including a health maintenance organization (HMO), point-of-service (POS), and preferred physician organizations (PPO), and any other information and recommendations deemed appropriate by the commissioner.

Section 16.   KRS 304.17A-505 is amended to read as follows:

An insurer shall disclose in writing to an enrollee, in a manner consistent with the provisions of KRS 304.14-420 to 304.14-450, the terms and conditions of its health insurance contract and shall promptly provide the enrollee with written notification of any change in the terms and conditions prior to the effective date of the change. The insurer shall provide the required information at the time of enrollment and upon request thereafter.

(1)
The information required to be disclosed under this section shall include a description of:

(a)
Covered services and benefits to which the enrollee or other covered person is entitled;

(b)
Restrictions or limitations on covered services and benefits;

(c)
Financial responsibility of the covered person, including copayments and deductibles;

(d)
Prior authorization and any other review requirements with respect to accessing covered services;

(e)
Where and in what manner covered services may be obtained;

(f)
Changes in covered services or benefits, including any addition, reduction, or elimination of specific services or benefits;

(g)
The covered person's right to appeal and the procedure for initiating an appeal [of a utilization management decision made by or on behalf of the insurer ]with respect to the denial, reduction, or termination of a health care benefit or the denial of payment for a health care service;

(h)[
The procedure to initiate an appeal through the process under KRS 211.464(1)(g);

(i)]
Measures in place to ensure the confidentiality of the relationship between an enrollee and a health care provider; and

(i)[(j)]
Other information as the commissioner shall require by administrative regulation.

(2)
The insurer shall file the information required under this section with the department.

Section 17.   KRS 211.464 is amended to read as follows:

(1)
Within ninety (90) days of July 13, 1990, the cabinet shall promulgate administrative regulations to implement the provisions of this chapter including the following:

(a)
The establishment of fees for applications and renewals in an amount sufficient to pay for the administrative costs of the program and any other costs associated with carrying out the provisions of KRS 211.461 to 211.466 not to exceed five hundred dollars ($500).

(b)
Specification of information required of applicants for registrations and renewals, which shall include, at a minimum:

1.
A utilization review plan that includes:

a.
Utilization review policies and procedures to be used in evaluating proposed or delivered hospital care;

b.
Those instances, if any, under which utilization review may be delegated to a hospital utilization review program;

c.
The procedures by which patients, physicians, or hospitals may seek timely reconsideration or appeal of adverse decisions by the private review agent;

d.
The manner in which the private review agent shall notify the patient, hospital, and physician when payment for hospital or medical care is denied including the reasons for the denial;

2.
The type and qualifications of the personnel either employed or under contract to perform utilization review;

3.
Assurances that a toll-free line will be provided for patients, hospitals, and physicians to contact the private review agent and policies and procedures to insure that a representative of the private review agent shall be reasonably accessible to patients and providers at least forty (40) hours per week during normal business hours;

4.
The policies and procedures to insure that all applicable state and federal laws to protect the confidentiality of individual medical records are followed;

5.
A copy of the materials designed to inform applicable patients and providers of the requirements of the utilization review plan;

6.
A list of the third-party payors for which the private review agent is performing utilization review in this state; and

7.
Evidence of compliance or ability to comply with the requirements of KRS 211.461 to 211.466 and the regulations;

(c)
A process for the review of applications for registrations and renewals, including application procedures, procedures for supplementing the application on the request of the secretary, reasonable timetables for review and decision, and notice procedures;

(d)
A process for the revocation of registration, which shall include notice provisions, and reasonable timetables for decision on a revocation;

(e)
A process for the appeal of a denial of a registration or renewal or of a revocation of a registration, which shall include the right to an administrative hearing conducted in accordance with KRS Chapter 13B;

[(f)
A process for reviewing any written complaints that a private review agent has failed to perform review in accordance with the utilization review plan submitted pursuant to KRS 211.461 to 211.466 or to comply with any requirements of KRS 211.461 to 211.466 or regulations promulgated thereunder which shall require the secretary to:

1.
Within ten (10) days of the receipt, send a copy of the complaint to the private review agent and require that any written reply be sent to the secretary within ten (10) days;

2.
Upon review of a complaint, make a recommendation to the insurer or private review agent and the insured; and

3.
Consider complaints before issuing or renewing any registration to a private review agent; and

(g)
The establishment of an appeal process to resolve disputes between private review agents and health-care providers and patients.

(2)
The cabinet may establish reporting requirements to:

(a)
Evaluate the effectiveness of private review agents; and

(b)
Determine if the utilization review programs are in compliance with the provisions of KRS 211.461 to 211.466 and applicable regulations.]
(2)[(3)]
On request of any health facility, physician, or patient whose care is subject to review, the cabinet shall provide copies of policies or procedures of any private review agent which has been issued a registration to conduct review in this state.

(3)[(4)]
The cabinet shall, on a bimonthly basis, compile a list of registered private review agents along with the renewal dates of their registrations and the date upon which any private review agents submitted changes to their policies or procedures. This information shall be made available upon request.

[(5)
The Cabinet for Health Services shall report to the General Assembly by July 1, 1991, and each year thereafter on the number of private review agents conducting utilization review, the type of criteria used to perform utilization review, and the feasibility of adopting uniform standards for one (1) or more aspects of utilization review including standardized forms for data collection and the medical procedures for which preauthorization and second surgical opinion would be required.]
Section 18.   KRS 304.17-412 is amended to read as follows:

(1)
Every health insurer proposing to issue or deliver in this state a health insurance policy or contract or administer a health benefit program which provides for the coverage of hospital benefits and the utilization review of those benefits by a private review agent shall:

(a)
Be a registered private review agent in accordance with KRS 211.462; or

(b)
Contract with a private review agent that has been registered in accordance with KRS 211.462.

(2)
Notwithstanding any other provision of KRS 211.461 to 211.466, an insurer shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health-care providers of their right to appeal adverse determinations in accordance with KRS 304.17A-500 to 304.17A-570[of the private review agent to the Cabinet for Health Services under the dispute resolution process established pursuant to KRS 211.464(1)(g). The notice shall also include instructions on filing an appeal to the cabinet]; and

(b)
The insurer is in compliance with subsection (1) of this section.

Section 19.   KRS 304.18-045 is amended to read as follows:

(1)
Every health insurer proposing to issue or deliver in this state a group or blanket health insurance policy or contract or administer a health benefit program which provides for the coverage of hospital benefits and the utilization review of those benefits by a private review agent shall:

(a)
Be a registered private review agent in accordance with KRS 211.462; or

(b)
Contract with a private review agent that has been registered in accordance with KRS 211.462.

(2)
Notwithstanding any other provision of KRS 211.461 to 211.466, an insurer shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health-care providers of their right to appeal adverse determinations in accordance with KRS 304.17A-500 to 304.17A.570[of the private review agent to the Cabinet for Health Services under the dispute resolution process established pursuant to KRS 211.464(1)(g). The notice shall also include instructions on filing an appeal to the cabinet]; and

(b)
The insurer is in compliance with subsection (1) of this section.

Section 20.   KRS 304.32-147 is amended to read as follows:

(1)
Every nonprofit hospital, medical-surgical, dental, and health service corporation proposing to issue or deliver in this state a health insurance policy or contract or administer a health benefit program which provides for the coverage of hospital benefits and the utilization review of those benefits by a private review agent shall:

(a)
Be a registered private review agent in accordance with KRS 211.462; or

(b)
Contract with a private review agent that has been registered in accordance with KRS 211.462.

(2)
Notwithstanding any other provision of KRS 211.461 to 211.466, a nonprofit hospital, medical-surgical, dental, and health service corporation shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health-care providers of their right to appeal adverse determinations in accordance with KRS 304.17A-500 to 304.17A-570[of the private review agent to the Cabinet for Health Services under the dispute resolution process established pursuant to KRS 211.464(1)(g). The notice shall also include instructions on filing an appeal to the cabinet]; and

(b)
The nonprofit hospital, medical-surgical, dental, and health service corporation is in compliance with subsection (1) of this section.

Section 21.   KRS 304.38-225 is amended to read as follows:

(1)
Every health maintenance organization in this state which provides coverage of hospital benefits and requires the utilization review of such benefits or administers a health benefit program which provides for the coverage of hospital benefits and requires the utilization review of such benefits by a private review agent shall:

(a)
Be a registered private review agent in accordance with KRS 211.462; or

(b)
Contract with a private review agent that has been registered in accordance with KRS 211.462.

(2)
Notwithstanding any other provision of KRS 211.461 to 211.466, a health maintenance organization shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health-care providers of their right to appeal adverse in accordance with KRS 304.17A-500 to 304.17A-570[determinations of the private review agent to the Cabinet for Health Services under the dispute resolution process established pursuant to KRS 211.464(1)(g). The notice shall also include instructions on filing an appeal to the cabinet]; and

(b)
The health maintenance organization is in compliance with subsection (1) of this section.

Section 22.   This Act may be cited as the Health Care Protection Act.
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