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AN ACT relating to state procurement.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 5 of this Act, unless the context indicates otherwise:

(1)
"Grown" means to have produced, cultivated, or raised agricultural produce or livestock on the land, or to have cultivated, raised, caught, or harvested products or food from the water which results in an end-product that is locally derived from the product cultivated, raised, caught, or harvested;

(2)
"End-product" means the item described in the solicitation, including all component parts, and in final form and ready for the use intended by the using agency;

(3)
"Unreasonable cost" means that the best value bid or evaluated bid price exceeds by more than five percent (5%) the lowest, responsive and responsible, best value bid or evaluated bid price on the same item or end-product that is grown in other states of the United States, or in a foreign country or territory;

(4)
"Resident bidder or offeror" means a bidder or offeror who:

(a)
Is an individual, partnership, association, limited partnership or corporation that is authorized to transact business within the Commonwealth;

(b)
Maintains an office in the Commonwealth; and

(c)
If a proposed contract is not for a service, maintains an inventory located in the Commonwealth that at the time of the bid or offer has a total value of ten thousand dollars ($10,000) or more for expendable items which are representative of the general type of commodities for which the bid or offer is submitted.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
Acceptable proof that a bidder or offeror is a Kentucky resident or a bidder or offeror who bids or offers end-products grown in the Commonwealth shall be as follows:

(a)
The bidder or offeror has certified in writing, under oath, in the bid or offer, that he or she is a Kentucky resident; or

(b)
The bidder or offeror has certified in writing, under oath, in the bid or offer, that the end-product was grown in Kentucky.

(2)
In order for a bidder or offeror to be awarded a contract using the preference provisions under this section:

(a)
The bidder or offeror offering the preference certification shall be a responsible and responsive bidder or offeror;

(b)
The bid or offer shall otherwise comply with this chapter and the administrative regulations promulgated under this chapter; and

(c)
The cost of the end-product shall not be unreasonable.

(3)
In the case of a request for resident bidder or offeror status, the requirements of this section shall apply to the entire solicitation. In case of a request for end-product status, this requirement shall apply to each line item or each lot in a solicitation to which a separate, responsive bid or offer may be made.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
A preference of five percent (5%) of the scoring or pricing methodology described in the applicable solicitation or bid document shall be allowed to those responsive and responsible bidders or offerors who are residents of the Commonwealth or whose products or services are grown in Kentucky as set forth in Sections 1 to 5 of this Act.

(2)
Responsive and responsible bidders and offerors located in a state bordering Kentucky shall not be affected by the preferences allowed by Sections 1 to 5 of this Act if that state's preference provisions result in no preference restrictions upon Kentucky vendors that submit bids or offers to their state governments unless:

(a)
The products offered are not wholly grown within the states bordering Kentucky; or

(b)
The product offered can be reasonably demonstrated to be detrimental to the genetic integrity of native Kentucky plant materials.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

The provisions of Sections 1 to 5 of this Act shall not apply to:

(1)
Noncompetitive negotiations; or

(2)
Any procurement conducted under the small purchase provisions of KRS Chapter 45A.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
A bidder or offeror shall be suspended or barred from doing business with the Commonwealth of Kentucky in accordance with administrative regulations promulgated under KRS Chapter 45A if the chief purchasing officer determines that the certification made by the bidder or offeror as to the resident bidder or offeror request or the origin of the end-product was filed under false pretenses and is not valid. In addition, if the bidder or offeror with the invalid certification of origin was awarded the contract, he or she shall pay the Commonwealth the amount by which the bid or offer based on the invalid certification exceeded the lowest responsible and responsive bid or offer that would have been selected but for the invalid certification.

(2)
If a bidder or offeror does not request a preference at the time of the submission of the bid or offer, he or she shall neither be entitled to claim any preference against another bidder or offeror nor shall he or she be protected from application of another bidder or offeror's claim to a preference against his or her bid or offer in determining contract award.

(3)
The protest provisions of KRS 45A.285 and 45A.290 shall not apply to the provisions and requirements of Sections 1 to 5 of this Act.

Page 1 of 4
BR116100.100-1161



