SENATE

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2001 REGULAR SESSION


Amend printed copy of HB 54/GA

Delete Sections 1, 2, and 3 in their entirety and insert in lieu thereof:

"SECTION 1.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
KRS 367.46951(2) and 367.46955(15) notwithstanding, any person sixty-five (65) years of age or older may apply to the Office of the Attorney General, Division of Consumer Protection, to be listed on the "zero call" list. The Attorney General shall place the information of the applicant upon this list. The Attorney General shall not remove the information unless requested to do so in writing by the applicant, or upon notice that the given telephone number is no longer held in the name of the applicant. No person shall make a telephone solicitation call of any type to a person who is on the "zero call" list unless:

(a)
The call is made pursuant to the prior express invitation or permission of the applicant;

(b)
The call is in furtherance or maintenance of a continuous business or health care relationship with the person on the "zero call" list; or

(c)
The following are met:

1.
The merchant or the merchant's employee makes the voice communication directly;

2.
The business does not initiate telephone calls to the consumer as the principal method of selling goods or services directly to the consumer;

3.
The business has a reasonable belief that the specific person who is receiving the communication is considering purchasing the service or product sold or leased by the business;

4.
The call is specifically directed to the person; and

5.
Payments are not solicited or received during the call or directly thereafter.
(2)
In any action brought under subsection (1) of this section, if the court finds that a person is willfully using or has used a method, act, or practice declared unlawful by subsection (1) of this section, the Attorney General may recover on behalf of the Commonwealth a penalty of one thousand dollars ($1,000).

(3)
Any contract made in violation of subsection (1) of this section may be voided without penalty to the consumer. If the consumer has made a donation or contribution of money or property to any person who has made a call or caused a call to be made in violation of this section, the consumer may request return of the money or property that has been donated or contributed. The person who has made the call or caused the call to be made in violation of this section shall return the money or property to the person making the request within ten (10) business days of the receipt of the request for the return of the money or property. Failure to return the money or property as provided in this subsection shall be considered a violation of KRS 514.030.

(4)
All of the remedies, powers, and duties provided for the Attorney General by KRS 367.190 to 367.300 and the penalties provided in KRS 367.990, relating to acts and practices violating KRS 367.170, shall apply with equal force and effect to acts and practices declared unlawful by subsection (1) of this section.

(5)
Nothing in subsection (1) of this section shall be construed to limit or restrict the exercise of powers or the performance of the duties of the Attorney General authorized under any other provision of law.

(6)
The prohibition in subsection (1) of this section against calling a person on the "zero call" list  shall not apply to a merchant or telemarketer who:
(a)
Solicits without intent to complete or obtain provisional acceptance of a sale during the telephone solicitation;
(b)
Does not make the major sales presentation during the solicitation but arranges for the major presentation to be held at a later, face-to-face meeting between the salesperson and the purchaser; and 
(c)
Does not go or cause another to collect payment for the purchase or deliver any item purchased to the prospective purchaser directly following the telephone solicitation.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
In any action or claim alleging the making of a call to a person on the "no telephone solicitation calls" list referred to in KRS 367.46955(15) or the "zero call" list referred to in Section 1 of this Act, it shall be a defense that the defendant obtains the current "no telephone solicitation calls" list or the "zero call" list in a timely manner and makes reasonable efforts to avoid calling persons whose names appear on the list.
(2)
It shall be a defense in any action or proceeding brought under KRS 367.46951 to 367.46999 that the defendant has established and implemented, with due care, reasonable practices and procedures to prevent telephone solicitations in violation of KRS 367.46951 to 367.46999."
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